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Marga&irjha, in a fubjequent year, the matter mull be otherwise regulated, by* 

a diftribution o f  the rent as before, or by yielding the rent of the fubfequent 

year.

I f a milch cow or the like be pledged for ufe and profit, the intereft fhould 

be liquidated, in conformity with the agreement, from the computed daily 

profit; and, i f  poffible, the principal fhould be liquidated. This indu&iort 

has the authority of law. With the confent of the^debtor and creditor, art 

adjuftment is formed on a middle valuation fettled by arbitrators. Such 

is the current praftice.

“  T he double fum,5’ in the text of Y a  j n y a w a I c y a  (X L V I), fuppofeS- 

a loan o f  gold cr the like ; but, i f  clothes or the like were lent, a treble fum 

and fo forth muftbe underftood, as dated in the fe&ion on limits o f intereft. 

However, when the agreement was in this or fimilar forms, “  I w ill reftore 

the pledge, when the double fum has been received,”  the creditor need 

notreftore the pledge before the debt has been difcharged. Thus V is h ­

n u , having premifed, that the creditor mull reftore the pledge, fubjoins 

the text above cited (CX).

M a n y  fp ec ia l agreements may be made in refpedt of pledges. Some of 

thefe fhall be novo mentioned. 1. “  This land is mortgaged for a debt o f 

“  twenty fuvernas ;  when forty fuvernas have been realized from the ufe o f 

it, you muft releafe the mortgage.”  2. “  I f  I do not redeem the pledge 

“  when the principal has accumulated to forty fuvernas, this fhall become 

“  thy abfolute property.”  3. «« The pledge (hall be enjoyed by you, until 

“  the principal and intereft have been realized.”  4. “  If I do not then re- 

“  deem the pledge, when the principal and intereft have been realized, it fhall 

“  become thy abfolute property.” 5. “  The pledge fhall be enjoyed by you 

“  for ten years.”  6. “  The pledge fhall be releafed on the receipt o f the 

“  principal fum at the end o f three years.”  7. “  I f  I do not redeem the 

“  pledge at the expiration of ten years, it (hall become thy abfolute pro- 

“  pertv.”  8. “  If I do not redeem the pledge by paying the principal 

“  fum at the expiration of three years, it fhall become thy abfolute proper- 

ty*” 9* “  The Pledge ftiall be enjoyed by you for three years, I will

“  afterwards
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** afterwards redeem it by paying the principal fum ; if  I do not redeem it 

u  at the expiration o f the fifth year, it fhall become thy abfolute property.”

10. “  Enjoy the pledge for ten years, and you may fubfequently enjoy it

unlefs I  then redeem i t ;  if  I do not redeem it at the clofe o f the twelfth 

** year, it fhall become thy abfolute property.”  n .  “  This pledge may be 

“  ufed by thee fo long as intereft accrues ; afterwards, on receipt of the 

“  principal, the pledge muft be reftored.”  12. “  I f  I do not then redeem 

u it, the pledge (hall become thy abfolute property.”  13. “  I f  I do not re- 

** deem it within two fubfequent years, it fhall become thy abfolute proper- 

u  ty .”  14. “  The pledge may be ufed until Ipay the principal fum.” 15.

I f  I do not pay the principal and redeem the pledge, it fhall become
%

u  thy abfolute property.”

“  M o r t g a g in g  this village or the like, I borrow twenty fu v ern a s; from 

** this village thou {halt receive intereft on that fum at the rate of an eigh- 

** tieth part o f  the p rin cip a l; the remainder fhall be received by me.”  Ten 

forms of this agreement, as above ftated, make twenty-eight forms.* 

Again $ mortgaging a village or the like, the debtor fays, “  half or a quar- 

“  ter of the produce of this village fhall be enjoyed by you ;  the reft I will 

u  take.” Since there are 2lfo ten forms of this agreement, forty modes o f 

agreement have been fuggefted. “  Accepting this village or the like in pawn,

“  lend twenty fu v e r n a s."  Forty other forms may be ftated in this mode.

** Accept this village in paw n ;  from its produce fupplying the expenfes 

** incident to it, give me ten fu vern a s, and take the remainder yourfelf.”

In this mode there may be numerous forms o f agreement: and various 

forms exift in fixing the term o f the mortgage and fo forth. T o  avoid pro­

lixity they are here unnoticed, but they are numerous. The law concern­

ing them may be underftood by the repetition o f  the rules delivered refpecling  

others. But a contrail for hypothecating the merit ^/'ablutions in the Ganges  ̂

and the like, fhall be mentioned.

T he fettled law in refpeil o f thefe may be thus f a t e d .  Under the firft a-

* I cannot well corredl the obvious errour in the numbers. It is unimportant. However, among the 
fifteen contrails particularized, four, and perhaps the fifth alfo, cannot be accommodated to this cafe of 
fpecifick intereft. We may therefore read twenty.five inftead of twenty .eight, and corredl the fubfequent 
numbers by reading fifteen inftead of ten,

greement,
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greement, the fum o f  forty fuvernas being completed, if the debtor, tender­

ing the principal fum, offer to redeem the pledge, it muff be then releafed* 

Such is the opinion intimated in the Retnacara by the condition ftated (in 

the glofs on the text C III) “  a pledge to be ufed for an indefinite period.”  

It has been already difcuffed. But computing the fum realized from the 

ufe o f the pledge in the period during which it has been held, and fully liqui­

dating the forty fuvernas, he may redeem the pledge. According to the 

D ipacalica, i f  he do not redeem the pledge when forty fuvernas have been 

realized, it becomes the foie property of the creditor.

CXII.

Y a'jnyawalcya : —  T he pledge is forfeited, if it be not re­
deemed when the debt is doubled; Jince it is pledged for a 
ftipulated period, it is forfeited at that period: but a pledge 
to be ufed fo r  an unlimited time is not forfeited.

T he debt being doubled, i f  the debtor do not then redeem the pledge, it 

is forfeited to the creditor. A  limilar expofition is delivered, in the Calpateru. 

But H e l a V u d h a  fays, ‘ this text concerns a pledge for cuflody only;* 

in which opinion the author of the M itacjhara concurs. Their notion ap­

pears to be this i if  a beneficial pledge be not redeemed, although twice 

the principal have been received from its ufe, the creditor fuftains no lofs; 

why then fhould it be forfeited ? But, fince a pledge for cuftody is not 

ufed, why fhould the creditor long preferve unprofitably the property o f 

another ? The pledge is therefore forfeited by a debtor, who has ftipulated

a period for redemption.
*

O t h e r s  think, that fuch reafoning, which is not authorized by the law, 

may not be trufted. A t the ftipulated period, whether before or after the 

principal is doubled, a pledge limited as to time is forfeited, and becomes 

the property o f the creditor: and this concerns the feventh form of agree­

ment. According to this opinion, what is the import o f the phrafe, “  but 

a pledge to be ufed is not forfeited ? ”  It concerns a pledge delivered for ufe, 

in the fourteenth form o f  agreement, “  the pledge may be ufed until I pay 
the principal fum.”

A  a a B u t ,t
r
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B ut , although it be curforily intimated, that both fledges become the foie 

•property of the creditor, whenever the principal is doubled, provided the debt 

confifted in ffiells, whether pledged for ufe or cuftody; ftill, as reafonable prac­

tice no where in the univerfe {hows the creditor’ s property without the con- 

fent of the pledgeor, when brafs or the like has been pledged with a fpecial a- 

greement, C hande' s w a r  a , therefore intimating, that it is not admiffible in 

his opinion, by adding “ it muft be otherwife expounded,”  himfelf propounds 

the cafej that is forfeited which has been pledged with a declaration in this 

form, “  if the pledge be not redeemed when the principal is doubled, it {hall 

become thy foie property,”  Confequently the fecond form only is intended by 

the expreffion of Y a' j n v a w a l c y a , “  the pledge is forfeited.’*

T h is  is founded only on the inconfiftency o f a different practice. Thus, 

under the firft form of agreement, if the pledge be not redeemed after the dou­

ble fum has been realized, a moveable pledge may be ufed, notice being given 

to the debtor or his family (C X IX ). The debtor’s property is not then forfeit­

ed, for there is,no proof o f  fu cb  fo r fe itu re ; and nothing oppofes this applica­

tion of the phrafe, “  a pledge to be ufed is not forfeited.” But immoveable 

property ffiould be reftored when the double fum has been realized. Such 

is C h a n d e s w a r a ’s opinion: and that is proper; for the land or other 

thing, which is pledged, belongs to the debtor while it remains a pledge, 

as much as it did before; but he cannot difpofe of it at pleafure, while 

it is a pledge: how then {hould the debtor’s property be devefted when 

the principal is doubled, fince there is no efficient contract in the nature of 

giftorfale? It ffiould not be obje&ed, that, under the authority of the text, 

the forfeiture of property in a fledge  unredeemed is acknowledged in the 

the M itdcJhard. That is improper, fince it is difficult to deduce a forfeiture 

not previoufly ftipulated, from a text which may be otherwife expounded.

It ffiould be affirmed, that forfeiture o f property only takes place in cafes in~ 

tended by the text of Y a' j n y a w a l c y a  on title by long poffeffion.

C X III.

Y a' jnyawalcya:— H e, who fees his land poffeffed by a 
ftranger for twenty years, or his perfonal eftate for ten 
years, without afferting his own right, lofes his property 
in them.

•s
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F or Y a  j n y a w a l c y a  in a fubfequent text declares property not for­

feited in certain cafes.

C X 1V.

Y a jnyawalcya Except pledges, boundaries, fealed de- 
pofits, the wealth of idiots and infants, things amicably 
lent for ufe, and the property of a king, a woman, or a 
prieft verfed in holy writ.*

T h is  alfo is fubfequently mentioned by C h a n d iTs w a r a . What is 

propounded by the fage (C X II), flates the caufe; “  pledged for a flipulated 

period S ee;"  that, for which a fpecifick term was fettled, when his own 

property fhould be devefled and property fhould be veiled in the creditor, 

is forfeited at the expiration o f  that term. In whatever cafe, and in whatever 

mode, the owner has agreed to the forfeiture of his own property and the 

confequent property o f another, fo fhall it of courfe be. The period, in 

which the principal is doubled, is a fpecifick term : this alfo is a flipulated 

term. Not fearing repetition, the fa g e  has affigned a. caufe o f  forfeiture*
Thus may the law  be concifely expounded.

“  A  p l e d g e  to be ufed is not forfeited j ”  a pledge to be ufed for an un­

lim ited time is not forfeited, even though unredeemed for a thoufand years.

But i f  a period be flipulated, other texts are found, which provide fo r  that 
cafe.

The Retnacara.

Sin c e  there can be no enjoyment of produce from a pledge for cuflody 

only, a pledge for ufe is meant. “  For an unlimited time a pledge, for 

which no time has been flipulated, when the owner’s property fhall be de- 

vefled and property be veiled in the creditor. “  But, i f  a term be flipula­

ted ” if  a pledge be delivered with a term fixed for annulling his own pro­

perty and veiling property in another, other texts o f fages, quoted or un­

quoted, are found, which provide fo r  that cafe. Confequently, whatever

text declares the creditor s property in the pledge, concerns this alone.. __

* T he laft hemiftich was not cit«d in this place.

Even
1*
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Even where the principal fum has been doubled, and the forfeiture of pro-* 
perty has been flipulated, V r i h a s p a t i  propounds a legal period for the

equity o f redemption.

cxv.
V rih a spa ti:— After the time for payment has paft, and 

when intereft ceafes on becoming equal to the principal, the 
creditor {hall be owner of the pledge: but the debtor has 
a right to redeem it before ten days have elapfed.

C X V I.

Vyasa:— Gold being doubled, and the ftipulated period 
having expired, the creditor becomes owner of the pledge, 
after the lapfe of fourteen days.

2. B ut a pledge to be ufed, of which the term has elapfed, 
the debtor fhall only recover, on then paying, from other 
funds, the exa£t amount .of the principal.

“  A f t e r  the time for payment has p a d ;”  when the term, which was 

fettled in regard to the pledge, is completed. For example; ten years or 
the like in the 7th form of agreement; three years or the like ip the 8th j? 

five years or the like in the 9th; twelve years or the like in the 10th j two 

years after intereft has been fully liquidated, in the 13th ; and, even in the 

14th form, any time fubfequent to the payment of the principal fum : in 

thefe and fimilar inftances the period expires. How can it happen, that a 

man fhould have paid the principal, and not have redeemed the pledge ? It 

may happen, when the principal lum has been any how received, through 

the intervention o f another, but the debtor, apprehenfive o f  punifhment on 
account o f fome offence, has abfconded.

“  W hen intereft ceafes f  when the principal is doubled: and this con­

cerns the feccnd form of agreement abovementioned. “  After the time for 

payment has paft $ in this cafe a term different from the period when in­

tereft ceafes Ihould be underftood, by the fame rule with the expreflion

“  bring
«
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«  bring the kine and oxen.” *  The conftrudion o f the phrafe is, the cre­

ditor {hall be owner of the pledge.

«« B ef o re  ten days have elapfed;*’ does not this concern the cafe, 

where it is agreed, “ i f  I d o  not redeem the pledge within ten days 

after the principal is doubled, it {hall become thy abfolute property B”

This (hould not be affirmed; for it would be inconfiftent with pradice.

W hen no fuch agreement is made, the interval o f ten days is never- 

thelefs required : and that would be inapplicable, when the term was 

pad. Such is the mode of interpretation confident with the glofs o f the

R etnacara.
*

T he interval of ten days, ordained by V r i h a s p a t i , mud be under- 

dood o f a debtor, who refides at home. But, if  he do not, V y a s a  pro­

pounds the rule (C X V I). “  Gold being doubled,” has the fame import 

with the expreffion “  when iotered ceafes.”  « The dipulated period being 

expired j” when a term has been fixed in regard to the pledge, and that 

term is pad. It correfponds with the preceding text. The fubfequent 

•verfe (C X V I 2) is intended for another didin&ion. “  The exa& amount 

that is, without intered.

The Retnacara.

C o n s e q u e n t l y  this concerns the fourth, eighth, and fifteenth forms o f 

agreement.

H er e  an obfervation {hould be made. I f  the debtor happen to have gone 

to a diftant country, or be dead, and his fon, or other heir, be not yet capa­

ble o f bufinefs ; or if  the debtor be a captive; even in thefe and fimilar ca­

fes, no law ordains, that the property {hall not ved in the creditor, when 

the term of the mortgage is expired. It can only become the property o f the 

debtor or of his fon, when the creditor, through tendernefs, or at the inter- 

ceffion o f others, redores it. But, when the agreement runs in this form,

«* i f  I remain in my own country, and do not redeem the pledge, it dial!

*  Where one term is generick and the other fpecifick, T ,

B b b  become
♦
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become thy abfolute property ; ”  then, ihould the debtor refide in a foreign 

country, he does not forfeit the paw n.

I p the creditor refide in a foreign country, the mode of proceeding has 

been mentioned (C IV  and C V I). Bur, if  the chattel happen not to be ap- 

praifed on that day, witneffes muftbe taken of the debtor’s going to the cre­

ditor’s houfe for the purpofe of redeeming the pledge. T o this proceeding 

there is no objection. I f  a difhoneft creditor iuffer the remaining days of 

the period to elapfe, and his fraudulent praftice be proved, and the debtor’s 

going to the creditor for the purpofe o f redeeming the pledge be alfo fub- 

ffantiated, no lofs is fuftained by the debtor. Again; if  the creditor and his 

family were then abfent in a foreign country, but the debtor go to him on 

his return from abroad, we argue that there is no offence i f  the debtor after­

wards go abroad. More would be fuperfluous.

U nder the firft, third, fifth, eighth, and eleventh forms of agreement, if  

the pledge be long unredeemed, may, or may not, the creditor hypothecate it 
to another, or fell it ? In all forms of agreement, is a fale valid, which is made 
on the fuppofition of property in confequence of long enjoying the pledge ?

C X V 1I.

M enu :— If he take a beneficial pledge, he muft have no 
other intereft on the loan ; nor, after a great length of time, 
o r  w h en  th e  p ro fits  h a v e  a m o u n te d  to th e  debt, can he aflign 
or fell fuch a pledge.

T he  firffc hemiftich has been expounded (X C I) as forbidding other in- 

tereft, when the ufe and profit of a pledge has been fettled as the only in- 

terell. The lafl hemiftich determines the two queftions propofed.

“  A ft e r  a great length o f tim e;”  when it has long remained. “  A lig n ­

ment ; in pledge to another. “  Sale ;”  an aft devefting his own property. 

However long it have remained, a pledge received, and left in his poffelfion 

after he has himfelfafked money o f the debtor, muft not be affigned by the cre­

ditor in pledge to another perfon for a larger fum. T h e Retndcara.

• ‘ A s s i g n m e n t-N
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‘ Assignment in pledge to anothereonftquently, folong as the debtor’s 
property fubfifts, a creditor muft not affign, as a pawn to another for mo­
ney borrowed, a chattel pledged by his debtor. This text is expounded in 
a fimiiar manner in the M e d 'h a th 'h i, and by Go vinda R a'ja . Va'ches- 
£ ati M is'ra and BhavadeVa alfo concur in this interpretation.

* A n aft develling his own property :* fale is a contraft annulling the par­
ty’s own property in his chattel after receiving a price ; but, in this definition, 
an aft devefting his own property Jim ply is expreffed by the word fale : it con- 
fequently fuggefts a gift or abfolute barter. The ox, pledged to, and pof- 
felfed by, me, fhall be this day employed in burden by you; but to-morrow 
your ox fhall be employed by me : fuch an exchange for one day is never- 
thelefs unexceptionable. This appears to he meant in the R etn d ca ra .

‘  After  he has himfelf alked money o f  the debtor •* when the creditor de­
mands money of the debtor, but he, though required, pays not the money 
nor receives back his pledge; then, if the creditor, impelled by poverty, 
attempt to affign that fame pawn to another perfon for money borrowed, 
the text prevents him. But Hela'yudha explains “ affignment” gift. In 
his opinion, the creditor may receive a loan from another perfon, affigning the 
pawned chattel in pledge to him. Cd llbca bh atta  alfo intimates, that 
the affignment of a pawn to another is unexceptionable, by adding, “ for u- 
fage allows hypothecation of mortgaged land or the like to another perfon.”

O n this interpretation, if the creditor contraft a debt, affigning mort­
gaged land or the like to another, then, fhould he haply be unable to 
difcharge his own debt, and the original debtor come to redeem his pledge, 
how fhould the matter be adjufted ? On this it is correftly faid, if a 
pledge for cuflody be transferred as a pawn to another, and the debt be 
lefs than the former one, or equal to it, then, difcharging his own debt 
with the money paid by the original debtor, and thus redeeming the pledge, 
he fhould reltore it to the owner. But a pledge fhould not be transferred 
as a pawn for a greater debt: this is exprefsly Hated in the R e tn d ca r a  and 
other works; “ a pledge muft not be affigned for a larger fum.” It fhould 
alfo be confxdered as meant in the M ed ’h d tit’h i, and by Go v in d a  R a j a .

If
•
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I f the pledge were for ufe, it fhould be transferred without any contra­

diction to the fo rm er  agreement. For example; it fhould be afligned by 

the original creditor with a declaration in this form, “  the pledge lhall be 

ufed fo long as I do not caufe the original debtor to pay the principal fum 

now b o r r o w e d not in this form, “ it fliould be enjoyed ten years or the like.”

Yet, if that be done by any carelefs perfon, let the pledge be lodged in the 

hands of the ultimate creditor with the confent of the firft lender, along with 

a certificate of its value at the time, fettled by an appraifement made and 
figned by five perfons. But, in faft, fhould a creditor transfer a pledge, 
which he has received, on diflimilar terms, he fhall be punilhed. In the 

the fame mode fliould the decifion be alfo argued in other cafes. But the word 

** alignment ” is properly expounded as fignifying hypothecation ;  for, in 

certain cafes, hypothecation is forbidden, and gift may be comprehended in 

the definition of fale. To include permanent barter, the word fale mull be 

taken in a fecondary fenfe.

T his text is founded on reafon or immemorial ufage. If a creditor 

therefore, in breach of this law, transfer a pledge which he had taken, a 

moral offence is not imputed to him, but the chattel mud neceffarily be re- 

ftored to the debtor when he offers to redeem it (C IV ); if the laft lender 
refufe to releafe the pledge, the original creditor may be put to much trou­

ble, or fuftain a lofs: this fhould be underftood. But the laft creditor 

is only enabled to exaCt another pledge from the original lender, or pay­

ment of the principal and intereft, not to refufe the releafe of the pledge. 

Should the creditor, in breach of this law, abfolutely give it to any perfon, 

the gift is not valid; whence then fliould any benefit, arifing from the gift, 

be even fuppofed ? For be has no property in the pledge, fince it has not been 

relinquifhed by the debtor; but its ufe alone has been conceded to him.

“  Who can benefit by giving away the property of another ?” This text 

forbids a pretended gift. The fale of a pledge will be confidered in the 

chapter on fale without ownerlhip.

M ortgaged land or the like fliould be carefully preserved by the creditor; 

it fliould not by any means be neglected. A debtor mortgages land for the 

debt contracted; the creditor ufes it a few years, and afterwards another 

, poflefles
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poffeffes it without any oppofition from him. In fuch a cafe the debtor could 

not redeem the mortgaged land, which had been poffeffed for twenty years : 
for he is poor, but fees the land poffeffed by a ftranger, yet afferts not his 

title, erroneoufly thinking his oppofition improper becaufe a ftranger poffeffes 

it. Afterwards, when a law-fuitis inftituted, the polTelTor having acquired a 

title by undifturbed poffeffion for twenty years, the land cannot be reftored to 

the debtor offering to redeem the pledge, and the creditor mud give other land 

as an equivalent. Therefore it fhould not benegledted. This fome remark*

But others afk, why does not the debtor oppofe adverfe pojfijjion? Since 
the pledge is loft by the fault of the debtor, an equivalent in land need not 

be given by the creditor. If  the poffeffor, though verbally forbidden, do not 

refrain, what can the debtor fay, when he applies to the king ? He may fay,

‘c this violent man pofTeffes my land mortgaged to another*; if the occupant be 

not now reftrained, he will, after long poffeffion, affert a title, becaufe he may 

have poffeffed it twenty years. ” The debtor’s not applying to the king is there­

fore an evident fault; why fhould the creditor give an equivalent for land loft 
by the debtor’s fault ? But if the poffeffor, attending the court, affirm, that 

the pledgee gave him poffeffion, and that plea do not then appear to be falfe ;  

in fuch a cafe indeed the pledge is loft by the fault of the creditor alone: it is 

therefore proper he fhould give an equivalent.

Others again hold, that the text of Y a'jn y a w a l c y a  ( C X IV ) being 

equally applicable to a pledge received by another as to a pledge received by 

the poffeffor himfelf, no title to that land is gained by adverfe poffeffion for 

twenty years. On this account negledt has not been included in the text by 
the author of the Retnacara and the reft. The juftnefs of thefe opinions 

fhould be examined under the head of title by long poffeffion; more would 
be here fuperfluous.

T he term ( tranflated “  affignment ” ) may fignify the nature of the thing. 

For example, a bracelet, an earring or the like, made of gold, fhould not, 

by expofure to the fire, be reduced to gold bullion which is its natural form  r 

and the alteration of a pledge is forbidden by the word “ and ” which bears 

the fen fe  o f  ‘ ‘ and the like ”

C c c . But



B u t  hypothecation is not forbidden in all cafes, Forinftance; one has 

contracted a debt, delivering a pledge on thefe terms, “  the pledge may be 

ufed, fo long as I do not pay the principal fum ; ”  after a few years the ere* 

ditor demands the debt from the debtor, but he is unable to difeharge it ;  

the creditor therefore affigns the pledge to another on fimilar terms, and 

borrows an equal fum. Such cafes occur in practice.

T h i s  text (CXVII) according to C h a n d e ' s w a r a , V a 'c h e s p a t i , B h a - 

v  a d  EVA, and others, concerns a pledge for ufe or cuftody with no fpecial 

agreement. But the author o f the Calpateru fays, it concerns a pledge to be 

ufed. This is mentioned on conlideration of the chief intent of the text, but 

with no view o f reftrifling it to pledges for ufe. C i i a n d e  s w a r a  fo 

expounds the text. But the author of the M itacfiara  holds, that it folely 

concerns pledges for ufe j this is only fuitable on his interpretation.

A  c e r t a i n  author has thus expounded the text; fincea period has been 

fpecified, no affignment or fale o f a pledge fhould be made by the debtor 

within the ftipulated period. He thinks, that the creditor, having no pro­

perty in the pledge, could not be fuppofed entitled to give or fell i t ; a pro­

hibition would be therefore impertinent. It Ihould not be objected, that 

this would contradict the text, “  if a pledge be fold, the fale {hall be valid,’* 

fmee the fale of mortgaged property, being forbidden, could not be valid : the 

difficulty, he thinks, is removed by referring that text to a pledge unlimited 

as to time. But this does not coincide with the opinion of C h a n d e 's w a - 

ra  and the reft. Becaufe, in the firft hemiftich (CX VII), an agent being 

fought for the phrafe “  muft have no other intereft,”  the creditor is o f  

courle fuggefted as the agent ; here alfo, it being queftioned who cannot fell 

the pledge, the fame perfon, already fuggefted, muft be the agent in the fen -  

fence: accordingly the glofs o f the Calpateru, P arijata  and M itacjhard  muft 

be fupplied with the words, “  fhall not be made by the creditor.”

W h e n  a debtor, having m ortgaged land or the like to a creditor, fells the 

fame property, or abfolutely gives it away to another; then, fince co exis­

tent m ortgage and fale, or m ortgage and gift, are incom patible, it w ill  be 

ftated, under the title o f  com parative force o f  contracts, that the lateft

contrad,

111 <SL
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contract, whether fale or gift, is valid. Hence the glofs, which fuppofes gift 

or fale by the debtor prohibited, is irrelevant. It fhouldnotbe objected, 

how can gift or fale be valid, fince, by ftipulating a fpecifick period, the 

owner has conceded his independence ? Although he be not independent, 

his property fubfifls. Confequently, the efficient validity of fale or gift is un­

controverted, if  it be faid, as the debtor’s property in the pledge was abfolute, 

fo fhall be the buyer’s or donee’s : and authors have not ftated as unfounded 

the text, “  an unredeemed pledge fhall neither be fold nor given away.”

Such is the mode of interpretation agreeable to the glofs o f C hande"sw a- 

r a  : V a' c h e s p a t i  and B h a v a d e  va concur in the fame expofition.

T he text o f Y a' j n y a Wa l c y a  (C X II) concerns the cafe o f anagree- 

ment in the fecond form, “  i f  1 do not redeem the pledge when the double 

fum has been realized, it fhall become thy abfolute property.” The text of 

M e n u , “  nor, after a great length o f time, can he affign or fell fuch a pledge” 

(C X V II), concerns the cafe o f  an agreement in the firftform, where the 

claufe, “  it fhall become thy abfolute property,” has not been inferted. N o 

contradiction can be fuppofed between thefe two forms o f agreement.

I n all agreements for a definite time, i f  the debtor wifhes to redeem the 

pledge within the flipulated period by paying the principal and intereft, Vr i-  
Ha s p a t i  propounds the law for that cafe.

C X VIII.

V rThaspati: *— W hen a houfe or field, mortgaged for ufe, 
has not been held to the clofe of its term, neither can the 
debtor obtain his property, nor the creditor obtain the 

«■ debt.

2. After the period is completed, the right of both to their 
refpe&ive property is ordained; but, even while it is un­
expired, they may reftore their property to each other by 
mutual confent. **

** F or  u fe;” the feventh cafe has acaufal fenfe. Confequently the mean-

* T hs firft verfe hat been already cited and numbered. CV. *

ing
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!ng is, a houfe or field, which has been mortgaged for ufe. “  When that has 

not been held to the clofe of its t e r m w h e n  it has not reached the full 

term, neither can the creditor then recover the debt, nor the debtor obtain his 

mortgaged property. Confequently from this refult, that, while the period 

is incomplete, the debtor fhall not obtain his pledge, nor the creditor recover 

the debt, it follows, that the with of recovering the pledge is ineffectual. 

After the period is completed, the right of both the creditor and debtor to the 

money lent and to the pledge refpeCtively, that is, the free ufe o f their own, 

is in fu l l  fo rce . Confequently the creditor has a right to the money lent, 

and may ufe it as his own, at the full term ; and the debtor has the fame 

right to the property mortgaged. Yet, even while the period is unexpired, 

i f  the creditor voluntarily accept payment o f the debt and reftore the pledge, 

or if  the debtor freely difcharge the debt to recover the pledge, the debtor’s 

right to the pledge, and the creditor’s right to the money lent, are immediate­

ly  efficient. The fage declares it, “  but even while it is unexpired See.”  

they may a d  by mutual confent; may accept the debt, and receive back 

the pledge; with the confent o f the creditor the debtor may take his pledge, 

and with the confent o f the debtor the lender may take his money. Con­

fequently, while the period is unexpired, the debtor’s wifh to recover his 

pledge is fruitlefs without the confent o f the creditor; and the creditor’s 

w ifti to obtain tfie money, without the confent of the debtor : but with the 

confent of both parties, it is effedtual. Such is the interpretation according 

to the glofs delivered in the Retnacara.

I n fome parts o f the R etnacara, the laft hemiftich is found with this reading,

“  but, even while it is unexpired, they muft perform what was agreed by 

both parties.”  That is not found in the C hint amen’, nor is it quoted by 

B h a v a d e ' v a , nor inferted in the M itacjhara. I f  this reading be well found­

ed, the fenfe is th is; were it declared by the debtor or creditor, at the time 

o f contracting the debt, “  even before the period expire, i f  the principal and 

intereft can be paid, the pledge muft be r e f t o r e d i n  fuch a cafe the pledge 

may be reftored and the debt be difeharged, even while the period is unexpir­

ed. I f  this reading of the laft hemiftich be unfounded, the fame fenfe may be 

deduced from the phrafe, “  by mutual confent.” For the mutual agreement 

o f the parties when the loan was advanced, as well as confent when payment 

is tendered, may be fignified by the words “  mutual confent.” I f
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Ir  the agreement run in this form, “  take this land as a pledge, and lend 

me twenty fu v e r n a s f when Ihould the pledge be redeemed? On this point 

it is faid, fuch being the words uttered by the borrower, the lender muft 

afk, “  how long (hall I ufe the pledge ?”  In anfwer to which the borrower 

fpecifies a term. When the debtor has been long in the habit o f receiving 

and repaying loans o f the fam e creditor, then, nothing being exprefsly declared, 

there is no tacit agreement in regard to the term; confequently this agreement 

falls within the forms above mentioned. Or, {hould it any how exceed that 

enumeration of forms, the pledge muft bereftored when the double fum has 

been received; for it is of courfe legally fit, that a pledge be reftored after 

the double fum has been received.

U n d e r  the general law, that a pledge fhall be ufed until the debt be re­

paid (CX I), is not the ufe of the pledge proper until the principal fum be 

difcharged ? N o ; from the coincidence of the text o f C  a' t y a ' y a n  a  

v. X X X V II 3, (where the ufe of a pledge for a loan made with an agreement, 

that the whole ufe and profit o f the pledge fhall be the only intereft, is de­

nominated intereft from the ufe of the pledge, and which is alfo called in ­

tereft by enjoyment) this text (C X I) muft be referred to the fame cafe.

It Ihould not be objedted, that there is no argument for the reftoration of a 

pledge, in fuch a cafe, after the double fum has been realized. The text o f  

Y a ĵ n y a w a l c y a  (X L V I) is authority for fuch an induction. Nor (hould it 

be objected, that this contradicts the text o f V i s h n u  (C X ). That text is 

limited to immoveable property. Nor (hould it be affected, that the word “  im­

moveable” is merely illuftrative of a general fenfe. There is no proof to f t p - 

port fu ch  an ajfertion; nor any grounds for reftriCting the text o fY  a 'j n y a w a l -  

c y a . A pledge unlimited as to time muft therefore be releafed when the 

double fum has been realized, provided it confift of moveable property; but 

immoveable property, under the authority of the law, may be ufed fo long as 

the principal remain undifcharged. Even though it be not then redeemed, the 

debtor does not forfeit his property in the pledge; for the text (C X II)  concerns 

the cafe of an agreement containing a claufe to this effeCt, “  it (hall become thy 

abfolute property.”  But, if  the debt be contracted on a pledge given for con­

fidence only, without fuch  a fpecial agreement, the debt Ihould be recovered by 

the fame mode of recovery as ordained for debts unfecured by a pledge.

D d d  ‘ A
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A pled g e , delivered by the pledgeor to give confidence to the lender, muft 

be carefully preferved by the creditor, and be reftored on receipt of the whole 

fum due.

The R etndearn.

Co n seq u en tly , in the cafe of a pledge to beufed, fince the creditor may 

derive benefit from the ufe of it, he has no folicitude in regard to the pay­

ment of the money. But, in the cafe of a pledge to be kept only, the creditor 

derives no benefit from the pledge j on the contrary, he has the trouble 

of keeping another’s property; he may therefore be anxious to recover his 

money: but, fince there is no other mode, he muft adopt one of the five 

modes of recovery, that which is confonant to moral duty, fuit in court, legal 

deceit, lawful confinement, or violent compulfion: and, in fuch a cafe, the 
time for recovering the debt is that, which was ftipulated by the borrower for 

the payment of the debt; or, if none were ftipulated, the period when the debt 

is doubled ; for that is preferibed by law as the time for redeeming a pledge.

This is confiftent with reafon : and this mode of proceeding, fay fome law­

yers, fuppofes a cafe where the ufe of the pledge has been forbidden ; or it fup- 

pofes the cafe of a pledge confifting of maffes of iron and the like.

B ut , if the debtor be abfent, having abfeonded or the like, from whom 

fhall the creditor recover his money? A text of law, cited in the R itn a cd ra , 

provides for this cafe.

CXIX.

Smriti: —  After giving notice to the debtor’s family, a 
pledge for cuftody may be ufed when the principal is 
doubled; and fo may a pledge for a limited period, when 
that period is expired.

W hen the principal is doubled, a pledge for cuftody may be ufed after gi- 

ving notice to the debtor’s family in this form ; Having borrowed money 

"  from me, b̂ut not having yet redeemed the pledge, the debtor hasabfented 

“  himfelf, and the principal has been now doubled by the intereft ; thou art 

“  his heir; I therefore give thee notice as required by law, that henceforth
♦ J,

“  the ,
if
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« the pledge will be ufed by me.”  The fage’s meaning is this ; if  the deb­

tor’s heir himfelf pay the debt to the creditor, and take the pledge, or if he 

fay, ** wait a few days, I fhall fend information to the debtor,” the pledge muft 

not be then ufed. But, if  the heir do not redeem the pledge, nor give infor­

mation to the debtor, then, taking the atteftation of feveral perfons, the credi­

tor may ufe the pledge.

“  A p l e d g e  fo ra  limited p e r i o d a  pledge, for w h ich  a fpecifick period 

has been fixed, may be ufed after that period has expired, notice being firft 

given to the debtor’s fam ily. Such is the fenfe of the text.

T he ufe of a pledge delivered for ufe may be renewed: if  it be agreed, “  the 

“  pledge thall be enjoyed for two years; afterwards, paying the debt, I will 

“  redeem this pledge delivered for ufe j the ufe of the pledge fhall ceafe at the 

“  clofe of that period in fuch a cafe, if  the debtor, happening to go to ano­

ther country, be abfent, and the debt be not paid, nor the pledge redeemed 

then the ufe of the pledge is authorized after notice given to the debtor’s fa­

mily. What is faid by the author of the Retndcara, ( ‘ this authorizes the ufe of 

a pledge delivered for ufe without, however, conveying the abfolute property, 

if  no period were ftipulated’), intends generally any moveable pledge for ufe un­

der fuch circumftances. But immoveable property, being pledged for ufe, 

muft only be relinquifhed, if it were agreed, “ I will reftoreit when the prin­

cipal is doubled or the l i k e f o r ,  fince it cannot move to another place, 

there can be no apprehenfion of its being feized by another perfon. But 

moveable property muft be preferved with the utmoft care until it be reftored 

to the debtor.

I n the prefcnt cafe, after notice given to the debtor’s family, the ufe of the 

pledge is to be taken as wages f o r  the care o f  it. This is intended by the 

text. Here “  the debtor’s family” is merely an inftance of a general injunc­

tion : therefore, if  the debtor himfelf be prefent, but procraftinate the re­

demption of the pledge, it is reafonable, that the creditor fhould ufe it after giv­

ing him notice: and this may be equally affirmed of pledges for cuftody and 

pledges for ufe j it ffiould be fo  argued, if the agreement be in the fixth or 0- 

ther fimilar form above ftated, and fomctimes alfo in other cafes.

’ It



I t  appears from the term “  may be ufed,” and from the glofs, “  this 

authorizes the ufe of a pledge without, however, conveying the abfolute 

property,” that the creditor fhall only ufe the pledge: he has no property 

therein. Confequently, although the creditor ufe the pledge, it muft be re- 

fiored to the debtor returning after the lapfe of feveral years. Such is the 

fenfe of the law.

I n fuch a cafe, fhall the principal fum be received by the creditor with the 

whole intereft ? To this queftion the anfwer is, it appears from the conditions 

in the text of Vr ih a s p a t i  ( XC II ) “  before intereft ceafe on the loan or 

before the ftipulated period expire,” that there is no forfeiture of intereft in con- 

fequence of ufing a pledge for cuflody after the period has elapfed or the like.

But, in the cafe of clothes and fimilar things, fince they would be totally fpoiled 

by ufe, it is reafonable, that the principal and intereft fhould be forfeited in  

confequence o f  ufing them .

B u t , if the debtor die or abfcond, and notice cannot be given to his fa­

mily, what is to be done ? A text quoted in the R etnacara  provides for that 

cafe.

C X X.

Smriti:  — If the debtor be miffing or dead, let the creditor 
produce the writing in a court o f juflice, and obtain a cer­
tificate from the court, fpecifying the period which it bore.

L e t  the creditor produce the writing in the king’s court, and there ob­

tain a document fpecifying the term which it bore; let him there obtain a 

certificate. A creditor, ufing a pledge after fuch precaution, commits no 
offence.

The R etnacara.

T he meaning is this j when a debtor is miffing or has abfconded, the 

pledge may be ufed after notice given to the debtor’s family, as ordained by 

the preceding text: but, if notice cannot be given to his family, then, pro­

ducing the writing in the king’s court, let the creditor obtain a certificate.

I f

III ■ <SL
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I f  the debtor be dead, the pledge may be ufed after notice given to the debs 

tor’s family, as is fignified in the preceding text; yet, i f  notice cannot be 

given to the debtor’s family, but heirs o f the debtor exift in fome other coun­

try, let the creditor produce the writing in the king’s court and obtain a 

fcertificate. Such is the fenfe of the text.

T h e  certificate is delivered by the k in g  cond itionally; it fhould exprefs,

“  until the debtor or his heir attend, the pledge fhall remain with thee, and 

fhall be ufed by thee.”  “  A  certificate from the court;”  a writing certify­

ing the continuance of the pledged property with the creditor. That the 

pledge ihall be ufed, appears from the expreflion in the Retndcara, “  a cre­

ditor ufing a pledge after fuch precaution commits no offence.” But if  nei­

ther the debtor, nor his heir, be living, the mode of proceeding in that cafe 

will be fubfequently mentioned from a text o f C a' t y a y a n a .

CX X I.

V rIhaspati, cited by M isra and B havadeva  under the 
title o f  recovery of debts: —  W hen the debt is doubled 
by the intereft, and the debtor is either dead or has ab- 
fconded, the creditor may attach his p le d g e  o r  th e  d eb tor’s  

chattel and fell it before witnefles :

2. Or having appraifed it in an affembly of good men, he 
may keep it ten days; after which, having received the 
amount o f  his debt, he mull: relinquilh the balance, i f  th e re

be any :

3. Having afcertained his own demand by the help of 
men fkilled in arithmetick, and taken the atteftation of 
witnelfes, he commits no offence by thus recovering it.

T hese texts arealfo cited in the Retndcara, but the reading is tad  ban- 

dhujnydtividitam inflead of taddhanam jnyatrividitam ; and it is expounded,

“  notice having been given for the affurance o f  the debtor’s relations.”  *
•• *_________ - - ■ - -.......  1---- ——————̂

* S ee a further comment on thefe text* after v. CCXCI.

E  e e C X X II.
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C X X IL

C atyayana :—W hen the pawner is miffing, let the credi­
tor produce his pledge before the king; it may be then 
fold, with his permiffion: this is a fettled rule :

2. Receiving the principal with intereft, he mull depofit 
the futplus with the king*

T hese texts of V r i h a s p a t i  (C X X I) are con trad Idled by the text above 

quoted (C X X ) j for that text fuggefts, that, if the debtor be not prefent, 

the pledge fhould be ufed after obtaining the king’s fandtion j but the text of 

V r i h a s Pa t i  fuggefls, that the pledge may be fold, if the debtor be not 

prefent: confequently there is an evident contradidlion in authorizing the 

ufe and the fale of the fame thing in the fame cafe. An alternative is there* 

fore allowed in this cafe by the fyllem of civil law ;  for an alternative is true 

in logick, when the matter is totally optional. Confequently, when the debt 

is doubled, and the debtor is not prefent, being dead or having abfconded, 

the creditor may ufe the pledge after giving notice to the debtor’s family ; if 

notice cannot be given to the debtor’s family, the creditor may exhibit the 

writing before the king, and ufe the pledge with his permiffion : this is one 

option. Or waiting, or not waiting ten days, he may fell the pledge : this 

is a fecond option.

T he text o f V r Th a s p a t i  may be thus expounded : “  When the debt is 

doubled by the in t e r e f t t h is  is a general illuftration, the fame muft be un- 

derftood when the period has expired. It is a mere inftance: the cafe de- 

fcribed relates only to filver coins and the like ; but if  grain or other commo­

dities were lent, it fhould be faid, when the principal is quintupled or the like.

“  And the debtor is dead,” or has gone to another country, “  or has abfcond­

ed that is, cannot be found, becaufe he conceals himfelf. But if the debtor 

live in another country, and fome perfon, who is his heir, fay “  let the fale 

be poftponed for ten days, I will fetch the debtor, or bring money from him 

and redeem the pledge in that cafe the creditor fhould keep the pledge ten. 

days, but he fhould previoufly appraife it. The words “  ten days”  arc 

merely illuftrative j in proportion to the number of days, in which the debtor 

can arrive, fo long fhould he keep it, as awarded by arbitrators. I f



f(ij , . vsi.
I f the value of the pledge exceed the amount of principal and interett* 

what fhould be done ? The fage declare*, he fhould take the amount of his 

debt and no more. What lhall be done with the furplus ? The fage de­

clares, “  he mull: relinquifh the balance he mult deliver it to the heir or to 

the king. The text is fo expounded by B h a v a d e V a .

“  fn y d triv id .it am (according to one reading of the text), known to wit- 

neffes having taken the atteftation of witneffes. Confequently the taking 

o f a pledge in payment o f  a debt fhould be attefted as well as the fale of it*

“  He commits no offence W c h e s p a t i  expounds the word in the neu­

ter fenfe: a creditor, recovering his debt even by compulfion or the like# 

fhall not be punifhed by the king.

CX X III.

Y a'jnyaw alcya  : —  O r, even in the abfence of the deb­
tor, the creditor may fell the pledge before witneffes.

I f the debtor or pawner be notprefen t, then, felling the pledge, and taking 

the amount of the debt, the creditor fhould deliver the furplus to the heir or 

to the king.

The T>ipacalicd.

T he meaning is this ; if  the debtor live in another country, or happen 

not to be prefent, the creditor fhould deliver the balance of the price to the 

debtor’s fon, brother, or the like, before witneffes; that the debtor may 

receive it when he returns. This appears from the glofs of B h a v a d e v a  

and of the D ipacalica. As a debtor, if  the creditor be abfent, depofits the 

amount o f the debt with his fon or other heir, fo the creditor, i f  the 

debtor be abfent, depofits the balance of the price obtained for the pledge 

with his fon or other heir. This alfo is founded on the glofs of B h a v a d i T v a  

and of the author of the JDipacalicb. I f  there be no heirs, or if they be 

abfent, or if  they refufe to receive it, he fhould deliver it to the king 

(C X X II).

“ W hen the pawner is milling (CX X !!);*’ when he cannot be found,

. being
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being dead, having abfconded, or having gone to a diftant province; the debt 

being doubled by the intereft, let the creditor apply to the king, and alfo pro- 

duce the writing: this muft be underftood. “  With his p e rm iflio n w ith  

the king’s confentto the fale, the pledge may be then fold: the text muft be 

fo fupplied. After which, taking no more than the principal and intereft o f 

the debt, from the price for which the pledge is fold, let him deliver the ba­

lance to the king. This diftindtion occurs }  i f  the debtor be actually living 

m another country, it is merely intrufted to the heir or to the king; but, if  he 

be dead, the creditor fhould give it to the heir, or, on failure of heirs, to the 

king. This is reafonable; a debtor, having delivered a pledge to a creditor* 

has property in the pledged chattel fo long as he lives; afterwards, his pro­

perty being devefted by death, property vefts in his heir ; it is therefore pro­

per to give his chattel to him. On failure of heirs, property vefts in the 

king; but under the rule of V ish n u  (Book V , v. C C C C X V II) the failure of 

heirs fignifies the failure of fellow ftudents. Accordingly C h a n d e ' s w a r a , 

in expounding the text of C a' t y a y a n a  (C X X II), delivers thisglofs, “  when 

the pawner is not living, nor any perfon entitled to inherit from him.”  But 

the escheated pledge o f a Brabm ana muft be given to learned men or to priefts, 

under the text of D e' v a l a  (Book V ,v . C C C C X L V ). All this will be dif- 
culfed under the title of inheritance.

C X X IV .

Y ajnyaw alcya  : A debtor fhall be compelled to pay, 
with intereft, a debt contrafted on the pledge of relmous 
merit; and he fhall be compelled to repay two fold a 
debt contra£ted on a chattel o f  J m a ll  v a lu e  delivered with 
a folemn afleveration.

“ R e l ig io u s  merit;” the ufeof facrificial fire, ablutions in the Ganges, 

and the like: what is received on fuch a pledge, muft be repaid with intereft.

What has been lent on a pawn o f fmall value, delivered with a folemn affeve- 

ranon, m this form, “  it fhall certainly be redeemed by m e,”  muft be repaid two 

fold, i f  the debt remain long due ; the pledge fhall not be fold by the pledgee.

I t  is noticed in the D lpacalicd, that the text is read in the Vifwarupa,

• (C charitra’ *
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*■*charity a "  inftcad o f “ charitra.” The commentator’s opinion is this; 

charitra fignifies aft or praCtice; charitra  has the fame fignification; the 

meaning therefore is, what is borrowed on the pledge of ablutions in the 

Ganges or the like.

A bl ut i ons  in the Ganges, and other religious aCts, are pledged, when 

the debtor, on contracting the debt, fays, “  until I repay thy loan I will not 

bathe in the Ganges.” The term, “  ufe of facrificial fire,” relates to the 

voluntary ufe of it on fpecia l occajions, not the continual ufe of it by thofe, who 

maintain a perpetual fire . Here ablutions in the Ganges and the like confti- 

tute a beneficial pledge to be kept only, not a pledge to be ufed ; fince the 

debt therefore is not difcharged by the ufe of it, how fhall it be difcharged ?

The fage therefore ordains, that he (the king) fhall compel the debtor to pay 

the debt with intereft. The meaning confequently is, that payment fhall be 

enforced by the king.

C h a n d e s w a r a  delivers a fimilar glofs, but he reads the text (as in the 
D ipacahca) charitra bandhaca critam, and expounds i t ; “  for, if ablutions in 

the Ganges be not performed, the king fhall compel the debtor to pay the 

debt with intereft.”

“  W hen ablutions are not performed;” they are hypothecated, and there­

fore not performed. We explain charitra, ablutions in the Ganges and the 

like ; charitra, the benefit arifing from fuch ablutions. When that is pledged 

“  the debtor fh a ll be compelled & c. forinftance, when a debt is contracted 

with an agreement in this form, “  if I do not repay thy loan, the benefit o f 

my ablutions in the Ganges fhall accrue to thee.”  But this can only be a 

pledge for cuftody, for it would be loft to the debtor were it enjoyed by the 

creditor ;  the debt mull therefore be difcharged as in the cafe o f pledges for 

cuftody : the pledge is not forfeited. The author of the M itacjhard  deli­

vers a fimilar expofition.

“  A  pawn  of fmall value;” a pledge, of which the value does not exceed 

twice the amount of the debt. This half of the text (CXXIV) reftrains a 
creditor, who might attempt to fell the pledge on this reflection; “  twice the

F  f  f  amount



A  § L■ \.4s. — A/ ;• . -\ *,. ., iv / g *V
( SIO )

amount of the debt is receivable by me, what objection therefore can the 

debtor have to the fale of this pledge.” The meaning is, fince no agreement 

was made, when the debt was con traded, to authorize a fale, how fliould the 

pledge be fold. This mud be underdood when the pledge is not redeemed 

after the principal is doubled. However, there is no offence in a fale made, 

after application to the king, with the king’s permiffion.

W e hold, that, when no pledge is delivered by the debtor, but he folemnly 

promifes, at the time of receiving the loan, “  I will affuredly repay thee thy 

loan,” then confcientioufnefs is in reality his furety. In that cafe, on proof of the 

debt, he fhall be compelled by the king to pay twice the amount. T o  en­

large on this fubjed would be fuperfluous.

O n this text the author of the M itacfoara thus comments j ** a pledge by 

the ad o f  the parties is charitra bandhaca. Confequently, when a pledge of 

greater or lefs value is taken with the free confent of the debtor or credi­

tor, the double fum only fhall in that cafe be received by the creditor; that is, 

the pledge fhall not be forfeited. A t the period when the principal is doub­

led, the double fum only fhall be paid ; there fhall be no forfeiture of the 

pledge. In the cafe of earned alfo, there is no forfeiture o f a pledge.”  This 

is only fuitable on his interpretation. He expounds the terms of the text 

otherwife (“  earned delivered,” indead of “  folemn afleveration” ) j this other 

fubjed is incidentally introduced under the title of pledges. He adds, when 

the merchant, who buys a commodity, giving earned to the merchant who 

fells it, concludes a bargain for the purchafe of goods amounting to a thoufand 

mudras, if  the buyer break the agreement, the earneji fhall be forfeited; if  the 

feller break the agreement, it fhall be repaid two fold.

SE C T IO Nt
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S E C T I O N  III.

ON T H E  V A L ID IT Y  O F H Y P O T H E C A T IO N  A N D  M O R TG A G E ,

C X X V .

V y a s a :— Pledges are declared to be of two forts, immove­
able and moveable; both are valid when there is aftual 
enjoyment, and not otherwife.

A nd this concerns a pledge delivered for ufe.

C X X V I.

VrThaspati:— O f him, who does not enjoy a pledge, nor 
pofTefs it, nor claim it on evidence, the written contra£l/or 
that pledge is nugatory, like a bond when the debtor and 
witneffes have deceafed.

H ere  terms o f  comparifon, as and fo, muft be affumed. “  When the 

debtor and witneffes have deceafed;”  when neither the debtor nor the wit­

neffes exift. Hence, as a writing executed by the debtor and atteftedby wit­

neffes is nugatory unlefs the debtor or witneffes be living, fo o f him, who 

enjoys not a pledge, nor makes it his own, nor fhows to others that the 

pledge was actually received,, the writing, though complete, is no evidence 

fo far as concerns the pledge.

The Retnacara.

E ven  after the death o f the witneffes and debtor, i f  the creditor adually 

enjoy the pledge, that pledge is valid; how can it be afferted, that the wri­

ting is nugatory ? T o this it is anfwered, fome perfon comes and makes a 
demand upon another in thefe words, “  thy father is my debtor, infped:

“  this bond; all thofe, who witneffed it, are dead, and thy father alfo is 

“  dead;”  as in this cafe, fo, i f  there be no other proof o f a pledge, a 

mere writing is nugatory becaufe it is unavailing. That is mentioned by 

way o f example. Or it may be thus explained j if a chattel belonging to

fome
i
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fome perfon have been enjoyed for a few days only by another, or be contefl- 

ed, and the poffeffor, fued by the owner before the king, allege, “  his fa­

ther received a loan from me, and the bond is fo rth co m in g th e n , if the 

witneffes be dead, the writing is nugatory, even though there be adual 

occupancy. Such being the cafe, there is no difficulty in explaining the 

te x t without affuming the terms o f  comparifon as and fo ; for the fenfe would 

be, he, who does not actually pofifefi tior enjoy the pledge, may not claim i t ; 

and a writing is nugatory when the witnelfes and debtor are deceafed : and 

in this cafe undifputed pofTeffion, and a term fixed, for the refloration of the 
pledge, mud be underftood. It may therefore be affirmed, that, when pof- 

feffion has been interrupted, but witnelfes are living, the pledge is valid j 
yet, in the cafe of uninterupted pofTeffion, the pledge is valid even though 

the witnelfes be dead.

‘ N or  fhows to others & c.’ to others befides thofe named in the writing, 
that is, for the purpofe of evidence. Confequently the affirmation of it to 

another fhould only be made in the prefence of the defendant. Or “ claim ” 
may fignify fue before the king. The writing, though complete, is no 

evidence, even though corredly drawn in the form already deferibed, with 

all its conditions, “  firft inferting the lender’s name and fo forth.” Hence 
a writing in this or other fimilar forms, “  I borrow one hundred fu vern a s  

from D eV ad a t t a , ” is certainly unavailing.

“ It  is no evidence fo far as concerns the pledge it follows that the 
writing may be good evidence fo far as concerns the debt. Confequently 

the fenfe is this ; if there be a writing, payment of the debt proved by that 

writing {hall be enforced; but without a ttua l occupancy, a pledge, though 
proved by that writing, fhall not be obtained. Why does he not adually enjoy 

or occupy it ? Has it been reftored on receipt of another pledge, or has it been 

releafed on a folemn promife o f  payment or the like ? Or the fenfe may be 

this ; if the loan have been adually received from the creditor by the debtor, 

for what fault fhould the creditor lofe it? But a pledge long unenjoyed 

cannot be feized. As a man’s own effeds, being negleded by him and 

long poffeffed by a ftranger, become the abfolute property of the poffeffor, 
furely if a pledge, which is the property of another, be not poffeffed by

the
«
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the pledgee, it is the abfolute property of the owner who does poff 

fefs it.

W h a t  then is fuggefted by the word “ claim ?”  for thofe, to whom  

the claim is fhown, become witneffes only ; but, i f  the thing be unpoffeffed 

through negleCt, of what ufe are witneffes ? The anfwer is, he fhould 

fully fhow in an affembly o f people the reafon w hy he has not poffeffion. 

For inftance, “  executing a mortgage deed to me, he has received a loan, 

w hy does he not deliver the pledge ? ”  Such a difpute is fuppofed. But, 

if  a contell do fubfift, as poffeffion is not then valid without p roo f o f  right, 

neither is an unenjoyed pledge valid. This is one cafe. “  This ornament 

is pledged to m e ; but his daughter’s nuptials will be celebrated two 

months hence; his wife may wear it for that period, afterwards it muff be 

delivered to m e.”  This is another cafe. On thefe and fimilar occafions, 

if  the recorded witneffes be alive, they can depofe thefe circumftances. 

There is not confequently any contradiction between the firft and laft 

cafe*

H ere  the expreffion “ does not enjoy” concerns a pledge for ufej 

“  nor poffefs ”  concerns a pledge for cuftody; “ nor claim ” concerns 

both;

The Retnacard.

B u t  this text does not concern a pledge for Cuftody confiding of ablu­

tions in the Ganges or other obfervances producing religious purity; for it 
is not applicable to fu ch  pledges.

A nd this is nearly but not fr iE lly  true ;  for a pledge whether for ufe or 

cuftody may be confirmed, although it be not afeertained whether it have 

been actually poffeffed or not.

T he Retnacara.

T his meaning is intimated; although he have not himfelf fhown his 

claim to other men, yet if  they know and depofe the whole circumftances, 

even in that cafe alfo the pledge is confirmed.

G g g  , A
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A t e x t  o f law, cited in the Retnacara, exprefsly declares the nullity of

a pledge in a cafe o f negleCt.

C X X V II.

Smriti: —  A h o u s e , a refervoir o f  water, a market place, 
grain, women, beafts of burden and the like, are deftroy- 
ed or fpoiled by negleft.

“  A  m a r k e t  place;”  a place where commodities are fold.

The R etnaeara*

“  W a t e r , ”  preferved for his own ufe. “  A  refervoir of w ater;”  a 

well or the like. “  Beafts o f burden”  are exprefled in the plural num­

ber to fignify “  and the like.”  Confequently a garden, a field and the 

like are comprehended by the text; in fhort, all kinds o f  pledges are de­

ftroyed by negleft. I f  the pledgee negle<ft it, a houfe is deftroyed or fpoiled 

for want o f thatching; a well or the like, for want o f extracting earth 

by which it is choked; a market, for want o f concourfe o f buyers and 

fellers through fear o f ill difpofed perfons; grain, by robbery or the like; 

cattle, women and beafts o f burden, for want o f food or care: fo in other 

inftances according to the circumftances o f each cafe. “  They are deftroy­

ed,” and utterly lo ft; or they remain, but are fpoiled and become unfit for 

ufe. By this mention o f things deftroyed or fpoiled, negledt is fhown 

blamable ; and it is a fault on the part o f the creditor. Conlequently, i f  

the pawner preferve them, they would be poflefled by the debtor: but, i f  he 

do not preferve them, they are loft ; and why fhould another pledge be deli­

vered to the creditor ? The debt therefore remains unfecured by a pledge.

C h a n d e s w a r a  remaks ; “  when mortgaged houfes, and the reft, are 

deftroyed or fpoiled by the fault of the pledgee, the mortgage is annulled.

It is therefore implied, that another pawn fhall not be given by the pawner 

in confequenee of the pawnee’s fault.”  It is confequently evident, that the 

fame opinion has been entertained by C h a n d e ' s w a r A .

“ B y  the aciual pofleffion of a pledge the validity o f the contract is main­

ta in ed ”
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tainedf” (XCVI). The fenfe is, by actual poffeffion only of a pledge is th6 
validity of the contract maintained; for the text coincides with thofe of 
V y  a"s a  and V r i h a s p a t i . Cdnfequently, i f  it be negle&ed, there is no 
poffeffion o f the pledge, as already explained. Hence, i f  a creditor, hav­
ing loft one pledge, demand another; or i f  he attempt to feize a pledge 

faved by the debtor, who interfered when lofs impended through the cre­

ditor's neglect ; in fuch cafes the creditor fhall not obtain the pledge. So 

much is declared. Yet, i f  the creditor did not negledt the pledge, but it be 

fpoiled by the a d  o f G o d , another pledge (hould be delivered. This the 

fage declares; “  i f  it be fpoiled, though carefully kept & c .” (X C V I). 

Spoiled is there illuftrative o f detriment.

CX X VIII.

C a t y a y a n a :— Should a man hypothecate the fame thing 
to two creditors, what muft be decided ? The firft hypo­
thecation fhall be eftablifhed ; and the debtor fhall bd 
punifhed as for theft.

“  D e c id e d ; ”  ruled.

The Retnacardt

C o n s e q u e n t l y  the laft hypothecation is not valid : and this fuppofeS, 

that both mortgagees have obtained poffeffion ; if either or both have not ob­

tained poffeffion, the hypothecation to him, who obtains not poffeffion, 

is invalid as abovementioned. Both may have obtained poffeffion of the 

fame thing; for inftance, one has had poffeffion for a few d ays; afterwards 

the other, diffeizing him by force or fraud, poffeffes the thing a few days. 

Again; the thing is poffeffed by one through force or the like, but the 

other diffeizes him ; in this cafe, the attempt to take poffeffion on the part 

o f him, who diffeizes the other, is well argued to he a fujficient a ft o f  occu-L 

pancy: where negledt is declared a caufe of invalidating the mortgage, 

there, i f  the claimant long attempting, but not obtaining, poffeffion, has 

been content, it is confidered as neglect.

“The debtor fhall be punifhed as for theft;” for pledging the fame
thing
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thing to two perfons, the pledgeor fhall be punilhed as for theft. ViSHNtf 

exprefsly declares it.
V l* ■ ..

C X X IX .

V ishnu:— H e, who has mortgaged even a bull’s hide of land 
to one creditor, and, without having redeemed it, mort­
gages it to another, fhall be corporally punifhed by w h ip ­

p i n g  o r  im p r is o n m e n t ;  if the quantity be lefs, he fhall pay 
a fine of fixteen f u v e r n a s .

« E ven  a bull’s hide o f land land to the quantity of a bull’s hide.

The definition of a bull’s hide will be cited further on. I f  he tw ice  

mortgage a lefs quantity than that, he (hall be fined in fixteen fuvernas.

On a curfory view there feems difparity in the puni(laments by corporal 

chaftifement, and by a fine of fixteen fuvernas. This it would be proper 

to examine under the title o f fines ; it mu(l be here unnoticed, for what would 

avail a mifplaced difculfion vainly fwelling the book ?

T he laft hypothecation is invalid, according to M is r a , BHAVAbEVA 

and others j herein the Retnacara, Parijata, Sm nti fa r a  and other works 

concur. Punifhment only is fhownby the text of V ish n u , the invalidity of 
the laft hypothecation is inferred as aconfequence. If the laft hypothecation 

were valid, the firft would be certainly void ; for one contra# mull avoid : 

confequently the words “  without having redeemed it” are pertinent.

The firft mortgage therefore, not being redeemed, is valid ; and hence it 

follows, that the laft mortgage is void. But fome think the validity of the 

laft hypothecation implied in the punilhment o f the debtor. This and 

other deviations are liable to objection.

T he text concerns land alone,

Bh a v a d e v A .

M i s r a  andBHAVADtfvA read “  land exceeding the quantity o f  A bull’s 

hide only.”  M i s r a  remarks, that the fale of it without ownerftaip is pre­

vented. V ishnu  explains the quantity of a bull’s hide.

exxx.
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V ishnu :— T hat land, whether little or much, on the pro­

duce of which one man can fubfift for a year, is called 
the quantity of a bull’s hide*

“ L it t l e  or much;” ifthelandbe excellent and very pro ludtive, one man, 
may fubfift for a year on the produce of a fmall quantity of land, and the 
value of that land is great : but if its produce be fnall, a greater quantity 
cf land is requijite f o r  fuch m aintenance o f one man. Confequently the 
value of fuch lefs quantity o f  fe r t ile  land, and greater quantity o f land hot 

fertile , is the fame. They are equal in value, and the puniffiment fhould be 
determined by the value of the land.

CXXXI.
Smr'lti, cited in the Retnacara:—-If two men, to whom the 

fame property has been pledged, enter into a conteft, to 
him, who has pofTeffed the land, it fhall belong, if no 
force were ufed.

T he conftru&ion is, “ who has pofTeffed the land without ufing force.’* 
The text mufl be fupplied, “ that land fhall belong to him.

The R ctn a carai

If the fame property have been mortgaged to two perfons, and the pledge 
have been given to one before the other, but one has poffeffion and the other 
has not poffeffion, the pledge belongs to him only who has poffeffion, not to 
him who ha9 not poffeffion even though he be the firft mortgagee; for a pledge 
is invalid without poffeffion as has been already ftated. Ultimately this text 
bears the fame import; but there is no vain repetition, fince both texts were 
not delivered by the fame legiflator, Vr Tshaspati.

H e l  a'yudha, Va c h espa ti, Bhavade' va and others read “ he, who 
has pofftffed it, fhall prevail ” (yafya b h u clirja y a fa fy a ). That reading is al- 
fo admitted by Chande' swara, but he has quoted the other reading (yafya  

b h u S lirb h u v d fa fy a f

H h h  . I f
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If  the fame property be mortgaged to two perfons, and be poffefled by 
both of them, what fhould be the decifion in that cafe }

C X X X II.

Vr ih a s p a t i  : — If one field have been mortgaged to two 
Creditors Jo  nearly at the fame time, that no priority can be 
proved, it fhall belong to that mortgagee by whom it was 
firft poffefled without force.

N early at the fame time,” fo that it cannot be known, which was 
firft, and which lift.

B y both thefe texts it is declared, that of two mortgages, in which fto 

priority of time can be afcertained, that mortgage is valid, under which pof- 
ieflion has been jlr jl obtained without force.

The R etnacara.

T he meaning is this; if  the witneffes be living and depofe, “ through 

accident the creditor does not enjoy the thing mortgaged to him ; there is 
n o  negledt on the part of any perfon, but we do not remember when it was 

mortgaged to the creditors refpe&ively >  and if the writings have been 

accidentally loft; this text governs the decifion offuch a doubtful cafe. A - 

gain ; a tree has been pledged with its fruit at the fame time to tw o creditors 

by fome man in  perfon  or through his fon, and debts have been contracted 

with two perfdns; one of thofe creditors has enjoyed the produce of the 

tree, but the other has delayed occupancy to difplay his own generofity ;  and 

the parties are not aware of each other’s loan and occupancy ; in fuch a cafe 

alfo, the mortgage is valid in favour of him, who firft obtained poffeflion.

In this cafe there is no queftion on the priority of hypothecation ; but i f  

the witneffes prove, that it was firft pledged to one creditor, though laft 

poffefled by him, and there has been no negledl on the part o f anyone, that 

pledge belongs to him, to whom it was firft hypothecated. This, however, 

is not the purport of the prefent text.

S h o u ld  a thing be firft mortgaged to one creditor but negle&ed by hina,

' And
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sand be afterwards mortgaged to another creditor and pofleffed by him, and 

the fir ft creditor claim pofleflion at a fubfequent time, in that cafe the pledge 

belongs to him by whom it was firft pofleffed, though he be the laft credi­

tor. This and other points may be reafoned.

I f the priority both of mortgage and pofleflion be doubtful, a text, cited 

in the Retndcara and ffivcidci Chmtctmeni, directs the decifion of that cafe.

CX X X III.

Srnriti:— B y two creditors claiming the pledge on the grounds of 
poffejfion for an equal time, it fliall be fliared equally; and 
the fame rule is declared in the cafes of a gift and a fale.

T he pledge {hall be equally taken, that is, in equal Ihares, by both mort­

gagees } and their fhares Ihall be proportioned to,the amount o f their refpec- 

tive loans. For example ; the firft debt amounts to a hundred fuvernast 

the other debt to fifty fuvernas, and the mortgage confifts o f  one village; in 

that cafe, fince a partition mull be made between the two creditors, there­

fore dividing the land or rent of the village in equal portions with the debts 
due to thole creditors, Ihares fhould be given to each in proportion to their 
refpe&ive debts : and this fuppofes debts of the fame nature; but, if they 
be of various natures, the amount muft be computed from the value which
the things bore at the time when the debts were contracted.

#>

In the Vivada Chintameni the text is read, “  i f  both have pofleffed it quiet* 
ly  for an equal time, it ihall remain in their joint pofleflion. ’1 B h AVADEVA 

concurs in this reading.

A nd this is nearly but not J lr itlly  pojitive. When feen proof, or evidencet 

in favour of both parties is equal, a decifion may be grounded on unfeen
proof or mental conviction.

Misra.

If the feep: proof, that is wordly or popular proof, fuch as pofleflion or 
the like, by which, in a cafe of difpute, the matter might be determined in

favour
%

• Gô >\



' G°S>v . ' ■

I M  ' <SL( 220 )
favour of one party, be equal, a decifion may be grounded on uhfeefl an* 

gument, or due confideration o f  the credibility o f  the evidence. When there­

fore the priority of mortgage and pofiefiion is doubtful, a decifion fhould be 

formed on confideration o f  circu m fd n ces. If  the rights of both be on any, 
account undiflinguifhable, equal (hares (hall be afligned : and this is almoft 
exprefsly declared. Such is M isra’s meaning. B havade va concurs in 

that opinion: and it is reafonable; for fuits fhould be decided by the king 

with due confideration of the courfe of things. But that is a remote affair 

which cannot be afcertained by the king; fages have therefore delivered a 

rule of decifion. Yet, if any one can afcertain the matter through invel- 

tigation guided by profound juftice, why fhould recourfe be had to equal 
participation or the like ?

** t îe cafe a if  one thing be given to twoperfons, the fame
rule of decifion, according to aftual poffeflion, is declared in that cafe alfo 

by a text which will be quoted ( “  even in immoveable property a title is 

gained by lon g  poffeffion, and loft by fd e n t negledt).* The fame decifion 

fhould alfo be given in the cafe of a fale; for there is no difference in the 

divefture of property by gift or fale. But, when the fame thing has been 

fold to two perfons, and, priority of time being proved, one of them is en­

titled to the thing, and the other net entitled to it, he, who does not ob­

tain the commodity fold, fhall recover the price from the feller: if both 

are entitled to receive (hares of the commodity fold, half the price paid by 

him and half the commodity fhall b£ the fhare of one, and the other half 

of the commodity with half the price fhall be the (hare of the other. This 
fhould be confidered as the rule of decifion.

If both equally have, or have not, pofiTeffed the thing, and there have 
been no negledt on either part, and the priority of mortgage be doubtful, 

a test of law, cited in the R etn acara, propounds a decifion on the difparity 
of written and verbal evidence.

C X X X IV .

Sm riti:f I f a pledge, a fale, or a gift of the fame thing be

* Attributed to Vjuhaspatj, See Book V, v, CCCLXXXIV. f  Attributed to Vr ihaspati.

• alleged
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alleged to be made before witneffes £0 owe man, and by a 
written inftrument to another, the writing {hall prevail 
ever the oral tejlimony, becaufe one contra£l only is main­
tained.

I f one contrad be attefted by witneffes and the other be authenticated by 

a.n attefted writing, the attefted writing lhall prevail; that is, it lhall efta- 

blifh the mortgage. “  Becaufe one contrad only is m a in ta in e d b e ca u fe  

the contrad with one man only is maintained by the writing produced.

The R etndeara.

C o n s e q u e n t l y  the joint evidence o f a writing and witneffes is ex- 

clufive, and verbal evidence lingly mull be excluded, becaufe one con­

trad only is maintained in confequence of the writing produced. A  

pledge has been given before witneffes to one man, and with a written 

inftrument to another, but both have poffeffed the th in g ; after a few 

days a conteft arifing thereon, the pledge authenticated by a writing 

is alone valid. The text (C X X X IV ) is considered in the Retnacara 

as conveying that fenfe. Again ; the owner has delivered a pledge to one 

man with an inftrument in his own handwriting, unattefted but not ex­

torted by force, and to another before witneffes ; even there alfo the writ­

ing lhall prevail. The reafon of it is, that the depofitions of witneffes may 

poffibly be falfe.

B ut H ela ' y u d h a  fays, i f  there be no occupancy, but a writing exift 

duly attefted and fo forth, the writing lhall prevail becaufe it is the belt 

evidence of a tranfadion ; it lhall eftablifh the mortgage. It is hereby inti­

mated, that, if there be written and verbal evidence, a mortgage is not of 

courfe invalid for want of occupancy. That opinion is not admitted in the 

Retnacara, for it is incompatible w ith the text of V r ih a s p  a t i  (C X X V I).

Yet, in fad , this text is an anfwer to him, who fhould affirm, on a hafty 

conlideration of the text o f V rI h a s p a t i , that a pledge is invalid for want 

of pofTeflion, in a cafe where the thing has not been poffeffed, but where no 

negled is imputable to the pledgee. For inftance, where a pledge or other 

contrad has been made by an attefted written inftrument, the writing lhall

I i i prevail;
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prevail;  that is, it ihall eftablifh the mortgage. Such is H e l a y o d h a ’s 

rpeaning: and that Ihould be considered as admitted in the Retndcara, as has 
been already ftated more than once.

A  p l e d g e  is only loft under the text, “  a houfe and the reft are deftroy- 

ed by negled: &c. (C X X V II). Forfeiture o f property by filent neglea oc­

curs in cafes o f gift and the like. So in the prefent cafe alfo, the pledgee is 

prevented from obtaining pofleffion in confequence only of his filent neglea. 

Elfe, we think, a gift made for the benefit of the donee under the text con­

cerning gifts, “  in his mind intending the donee, let him eaft water on the 

ground would be void, i f  the donee, through ignorance, did not immedi­

ately take poffefiion.

T his muft be underftood of two contracts of the fame nature. But for 

contraas of various natures oppofed to each other, the rule of decifion will 
be delivered under the title of relative force of contraas.

I f neither party have decifive pofleffion, and no negled be imputable to 

either party, but both have writings, and thofe writings be atteftcd, the 

following texts of law, cited in the R etndcara, propound a fpecial decifion.

cxxxv.
jSmriti:*— B ut, if a man firft mortgage land without no­

ticing all circumjlances, and afterwards mortgage it with 
exprefs defcription by name and the lik e , that writing, 
which contains an exprefs diftin&ion, fhall prevail,

2. I f a field or a houfe be defcribed in a written inftrument 
by its limits, and if villages and the like be Jo  defcribed, 
the contra£l is valid.

3. W hen a diftin&ion is exprefled in a writing to one 
man, and no diftin&ion to another, the exprefs diftinc- 
tion, fays Catyayana, Ihall preponderate.

* Attributed to Catva'yana,
In
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I n  the firft text it is ordained, that, if a writing be delivered to the firft 
creditor in this form, “ I mortgage fo much land to thee, arid receive a 
loan of a hundred f u v e r n a s and if it be mortgaged to the laft creditor by 
a writing in the form direded by Y ajnyaw alcya  as abovementioned. 
inferting the name of the lender and of the borrower and fo forth j  then 
the mortgage is valid in favour of the laft creditor.

T he fenfe of the fecond text is this, i f  a written inftrument, fpecify- 

ing the limits, be delivered to one man in this form, “  this field meafur- 

ed by four hundred cubits, and extending eaft and weft from fuch A 

pond to fuch a mango tree, and north and fouth from the land o f fuch 

a perfon to fuch a river, is mortgaged to you;” and if  it be mortgaged 

to another by a writing in this form, “  this field is mortgaged to you ;” the 

field conveyed by the inftrument, which fpecifies the limits, acquires vali­

dity, that is, it becomes a valid pledge : and fo of a houfe, a village, or the 

like. Or “  villages and the like” m aybe thus expounded: the creditor’s 

village; the village, in which the creditor refides, occupying a dwelling 

houfe, land and the like; that, in which the debtor refides; and that, in 

which the field is fituated : i f  thofe villages be defcribed. Under the 

words “  and the like”  are comprehended the names of fathers and fo forth, 

as direded by Y a j n y a w a l c y a , and all other particulars of place and 

the like as required by local ufage.

B y  the third text this meaning is denoted: to one man the mortgager deli­

vers a written inftrument in this form ,“  the land fituated in fuch a village,

“  extending from fuch a boundary to fuch a boundary, and belonging to 

“  me Y a j n y a d a t t a , is mortgaged to thee D e' v a d a t t a  j”  to another he 

mortgages land in another form, “ this is addreffed to C h a i t r a  ; the 

“  field belonging to me Y a j n y a d a t t a , fituated in fuch a village, extend- 

“  ing from fuch a boundary to fuch a boundary, and which was obtained by 
“  favour of the king in confequence o f great fervices rendered to him, is

mortgaged to thee a diftindtion being thus exprefled, that is, the land 

being thus particularly defcribed, the writing which contains an e x p r e f s  

diftin&ion, fpecifying the land obtained by favour of the king, lhall pre­
ponderate

»
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pohderate; refitting the other mortgage, it (hall maintain the mortgage it

conveys. Or the third text may be confidered as intended to enforce the 
ienfe o f the former texts.

F rom  the expreffion “  preponderate” it follows, that the other is not 

preferable. Confequently, when there is no contradiftion, but one 

inftrument only exprelfes the name, boundaries and other diftin&ions, 

the other inftrument is fufficient evidence, i f  the limits and other particu­

lars can be afcertained in any other mode. This is alfo admitted by C h a n - 

d e s w a r a , for he delivers this glofs, “  under thefe texts, i f  the mortgage 

be made to one man in a general form, and the fame thing defcribed by 

name be mortgaged to another; then, i f  the contraas be incompatible, that, 

which exprelfes a name and other diftinaions, {hall prevail.”  I f  fuch were 

not his meaning, he would not have added “  if  the contracts be incompati­

b le ;”  he would have only faid, the mortgage not defcribed by name and 

other diftinaions {hall not prevail. This we hold reafonable.

Occupancy prevails over verbal and written evidence; but, i f  poffeflion 

be equal, the decifion muft be argued from the difparity of the writings.

I f  thefe alfo be equal, participation is reafonable. N o one has directed a 

decifion on the difparity of verbal evidence. In fupport of thefe opinions it 

is proper to adduce the text above cited (C X X X III).

A l l  this is enjoined, but not inflexibly. Through ignorance or the like, 

the writing has been delivered to the firft creditor in fome irregular form, and 

he has not filently neglected the pledge ; i f  all the circumftances be fully af­

certained by the king or arbitrators, from the evidence o f neighbours, and 

i f  a writing in due form agreeable to law and ufage were delivered to the 

laft creditor, ftill it is argued by fuch men as we are, that the hypothecation to 

the firft creditor is valid; for thefe texts of fages are rules of civil law. 

Accordingly after citing the text (CX X X III), M is r a  adds, this is enjoin­
ed, but admits exceptions.

I f a mortgage deed, irregularly drawn by a perfon inexperienced 

in fuch affairs, fhould happen not to be otherwife proved authentick,

thef



the mortgage deed in favour of a crafty perfon might prevail ; would not 

failure of juftice be therefore imputable to the king for an untrue decifion, 

though grounded on a legal rule ? None could be imputed; fuch a decifion 

is the confequence of particular circumftances. When the day, lunar af- 

terifm, and fign, in which a man was born, are unknown to aftrologers, 

as the purpofe is accomplilhed by afluming the fign from the firfl: 

fyllable of his familiar appellation; (for infiance, sa  and La'  fu g g eft 

the conftellation of the R am ; and fo forth :)* fo there is no failure of 

juftice in reforting to this expedient in a doubtful cafe. However, after much 

inveftigation, throwing the load on the fupreme ruler, a decifion fhould 

be made, with due confideration of the general condudt of both parties. 

Accordingly the author o f  the R etn d ca ra t citing the following text 

(C X X X  VI) and expounding it, *♦  i f  a man, mentally intending a particular 

thing, pledge his property not exhibited, nor precifely defcribed, and 

confequently as imperceptible as the fubtile element, it (hall not be confi- 

dered as a definite pledge;”  adds, this is made evident by the fubfequent text 

(C X X X V II): and if  indefinite hypothecation be pradtifed in certain inftan- 

ces, polfeifion may be granted by a fpecial rule without va lid  hypothecation*

C X X X V I.

Uncertain:— I f a man pledge his property unexhibited, and 
undefcribed as to its nature, and confequently impercepti­
ble like the fubtile element, that fhall not be confidered 
as a definite pledge.

CX XXVII.

Uncertain:—W hatever then belonged to that debtor, the cre­
ditor may fuppofe defcribed by the contract.

Some explain the term, unknown, in fe a d  o f  “  unexhibited,”  juftifying the 

interpretation from the fenfe o f the verb v id , know : that thing, which, be-

* In drawing the horofcrope of an infant, the lunar afterifm, under which he was born, guides the fe* 
lettionof his name; forinftance, if he was born under J/ivini, a name is feledted beginning with Cha, Che ,  
Clio, or L as. But in drawing the horofcope of a man, whofe birthday is onafceruined, the name fuggefts 
the conilellation.

K k k ing
♦
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ing undefcribcd as to its nature, is not known or afeertained. It is not cer­
tainly defenbed by its limits, the village in which it is fituated, and other 
diftin&ions; it is therefore fimilar to the fubtile element, equally invifible 
and imperceptible j and confequently fhall not be confidered as Sufficiently  

definite. For example ; “ a field rjieafured by a hundred cubits is mortgaged 
to CiiAiTRA it is not thereby particularly known, where and of what 
defeription that field is. How fhould a man fo mortgage land ? The 
commentator expl dns it; “  mentally intending a particular fie ld ;'*  indicat- 
ing it by a general defeription, but not a&ually fhowing it. «* Whatever 
then belonged to him” (CXXXVII.),  whatever belonged to the. debtor 
at the time of making the hypothecation, might, through excefs of con­
fidence, or unguarded ignorance, be fuppofed by the creditor pledged to 

him. Whatever the creditor therefore occupied as the intended pledge, 
Would be merely held under the authority of plaice, to maintain the 
agreement inviolate. They thus expound the glofa of the Retndcara. “ If 
indefinite hypothecation &c.”

C X X X V III .

S m n t i *  cited in the Retndcara:— Should the creditor, a<rainft 
or even without the affent of his debtor, poffefs himfelf 
Of more land or other property than was exprefsly mort­
gaged, he fhall pay the firft amercement, and the debtor 
inall receive back his whole pledge.

When a field meafured by four hundred cubits has been mortgaged 
Ihould the creditor annex to it another adjoining field and forcibly poflefi 
himfelf of it, that creditor fhall pay the firft amercement, namely the a. 
mercemcn, firft diretfted. which M e n u , bus propounds, •• Now two hundred 
and fifty punas are declared to be the firft or lomrjl amercement." To ex.

,h! fenfeof'h'  text, ‘his obfervatien is made refpetfting fines. 
handeswara thus comments on the textj "if ,he creditor forcibly 

annex .0 the-plcdge more land or other property tha„ was- e mor[.
gaged, and poffefs himfelf of it, he ihaft be fined, and the mortgager

* Attributed to Ca ttaVama.

fhall
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(hall receive back (be land or other property mortgaged, without paying 

the Aim due.’*

, , ■ rj33*10CfATXJi Off®

Consequently the debt, though lent by the party himfelf, is forfeit­

ed by reafon o f an offence confifting in encroachment on land exceeding the 

mortgage. But the debtor fhall not receive the value o f what has been 

previoufly obtained by enjoyment, fincc no text ordains it. Yet, i f  the 

debt: be not difeharged from the ufe of more land than was mortgaged, the 

mortgager fhall neverthelefs recover his pledge without difeharging the debt; 

elfe the terms o f the text, “  the debtor fhall receive back his whole pledge,”  

would be unmeaning.

H ere it fhould be remarked, that i f  a loan be obtained on this 

condition, propofed by the borrower to the lender, “  be this field pledged 

to y o u ; the pledge fhall be redeemed after four years, on the feventh 

day o f the month of B h d d ra : i f f  do not then redeem it, the pledge 

fhall become thy abfolute property;" the mortgage is not ufually fore- 

clofed, even though the debtor fail in his agreement. I f  a covetous 

creditor, refle&ing on this local ufage, fay, “  give a bill o f fale /• 

and a neceffitous borrower, to obtain the loan, execute a bill o f fale, but 

infert as a date the future month and year intended by him, and fpecify in 

writing, that the price received fhall bear intereft to that tim e; and i f  the 

debtor occupy the land until the ftipulated period expire; is a contract in 

this form a mortgage or not ? It is anfwered, fince a bill o f  fale is ex­

ecuted, it is a fale and not a mortgage. Does the fale take place immedi­

ately, or on the future day fpecified in the writing ? Not immediately; for, 

i f  the fale took place immediately, the debtor could not repay the price 

borrowed and recover his pledge on a fubfequent day. N or can that be 

deemed admiffible; for it would be inconfiftent with pra&ice. Neither is 

the fecond fuppofition true; for, fince the vender does not intend an im ­

mediate fale, his property is not deveiled. Nor fhould it be affirmed, that 

the vender muft intend a fale on the day when the writing is executed; for 

the borrower cannot be fuppofed to confe-nt to a fale inconfiftent with his 

purpofe. On this point it is faid, the fale is concluded on that very day 

v* nen tIie vencfer receives the price; but property is not immediately de-

vefted.
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•veiled. Y et the period, contemplated in the vender’s a&ual intention at 

the time o f the contract, devefts the property o f the original owner. Of 

the promife of a future fale is clearly conveyed by the writing then exe­

cuted ; and the borrower, confequently bound by his agreement, rnuft con- 

fent to .the fale; elfe he would be punifhed, and held guilty o f a moral 

offence. Therefore do good men execute fuch bills o f fale.

O n this a quedion arifes; if  the contract were executed when four thou* 

fand years o f the Cali-age were expired, and dated in the four thoufand 

and fifth year; fhould the borrower or witnedes die in the interval, the 

writing being infufficient evidence, the money lent might be irrecoverable; 

and how could a mortgage of the land be alleged ? That fhould not there­

fore be pra&ifed. Yet, in fa£l, fince many excellent perfons do fo pro­

ceed, arbitrators by fome means admit the writing, becaufe fuch current 

pra&ice is remarked. But, i f  the writing be fully proved, it is a valid bill 

o f  fale. Should the borrower or his fon be unable to difeharge the debt in 

the interval, the fale mud be acknowledged by the fon, becaufe it was pro- 

mifed by hiS father. Elfe he would be guilty o f a great offence in violating 

his father’s engagement: and the king fhould animadvert on it. But, i f  

he can difeharge the debt within the period, the fale is not valid ; for the 

borrower then alfented to the devefture o f property concomitant with fai­

lure in payment o f the debt.

I f a borrower execute a mortgage deed for a limited time, and alfo a 

bill of fale dated on a future day, there would be no difficulty in recover­

ing the money lent. This is remarked on the preferiptive ufage of good 

m en; but it has not been expreflly noticed by any author. On the contra­

ry, if  a pledge be given upon this condition, “  fhould the debt be undif- 

charged on a certain day, this pledge fhall become thy abfolute proper­

ty ,”  then, i f  the pledge be not redeemed, that pledge fhall belong to the 

creditor, as has been more than once declared, and that alone is fuggefted by 

the texts of fages.

I t may be here remarked, that, when a loan is made on a pledge received, 

the pledgee fhould deliver a written acknowledgement to the debtor; elfe 
, the
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the creditor, enjoying the pledge, might affirm after a confiderable lapfe of 

time, “  this has been pofiefted by me twenty years and is folely mine.5*

A s a written contradt relative to tillage is both given and received by the 

cultivator and landlord, fo  Jhouldmutiialagreements be delivered in this cafe a lfo . 

Accordingly “  mutual ” is fpecifiedin the text o f V r i h a s p a t i  (XII).*

O n the fubjeft o f pledges fomething remains to be faid. + In fad  a 

pledge delivered for ufe is a pledge to be ufed, and a pledge delivered for 

confidence only is a pledge for cuftody. The text of M enu ( v . XCI) con­

cerns a pledge for ufe ; his text (v. L X X X V III) mud relate to a pledge for 

cuftody, fince it expreffes “  without the confent o f the owners j”  his text 

(v. LX X X VII) regards a pledge for cuftody. Confequently, fince the ufe and 

profit of the pledge is the only intereft in the cafe of a pledge to be ufed, in- 

tereft at the rate of an eightieth partis prohibited. Should a pledge for 

cuftody be ufed, the ufe o f it not being forbidden by the owner, half the in­

tereft is forfeited; but i f  the ufe o f it were forbidden, the whole intereft 

lhall be forfeited. The fame meaning fhould be alfo attributed to the 

text of Y a' j n y a w a l c y a  (L X X X IV ) : i f  a pledge for cuftody be ufed, 

the forfeiture of intereft is equitable, fince the ufe o f  it had not been allowed 

in place o f intereft ;  but, i f  a beneficial pledge be ufed, there lhall be no 

intereft, that is, no intereft at the rate of an eightieth part and the like. 

Since the fingle word “  intereft ”  may be conne&ed with both phrales

* T he compiler takes occafion to relate an ancient tale. A borrower, pledging a valuable veil el through 
the medium of his own fervant, and executing a written inftrument, contracted a debt. Afterwards, the 
fervant being dead, the Creditor told the debtor, who offered to redeem the pledge, “  the pledge has been 
already redeemed by thy fervant.” In this contelt the debtor was call by many arbitrators. He after­
wards truly reprefented the whole circumftances to a certain king, and that king, underftanding the cafe, 
called the creditor, and having lillened to his narration, Ihowed him great courtefy. The king, having 
affumed the character of a friend, took the man’s ring under pretence of viewing it; at that moment, a fer­
vant of the king, previoufly inftruited, announced to him, that his mother called. Seemingly interrupted 
thereby, he retired to an inner apartment, taking the ring with him as it were by miflake. Thence he fent 
a fervant with the ring to the creditor’s ftcward. “  Unlefs the veffel be inflantly produced, thy mailer’s 
life is forfeited, this ring is my token hearing this, the Iteward delivered the velfel to the meffenger. 
Having received the velfel in the inner apartment, the king put betle in it, and called the debtor. He, 
attending and feeing the velfel, with downcall look faid, “ I have offended, my fervant mull have been 
dilhoneft; without my knowledge he has fold this velfel: elfe how could it be in thy polfefiion ?” The 
king, having afeertained the weight and value of the velfel by means of artills, impofed a fine on the cre­
ditor, delivered the pledge to the debtor, and directed payment of the debt to the creditor. If there had 
been a writing, adds the compiler, no fuch difpute could have exilted.

+ In the original, thefe remarks are fubjoined to the lall chapter on the recovery of debts.

L  11 (LX X X IV ),
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(L X X X IV ), there is no objeflion to the admiffion of both meanings. Such 

is the opinion of C u l l u c a b h a t t a .

T h a t  chattel, from the ufe of which no lofs arifes, is a pledge which 

may be ,pfed ; that is, one, the ufe of which caufes no ill : for participles 

of this form fignify what may be done without caufing any ill; as in the 

example, “  a prieft and a king are never to be flighted.” Any other 

pledge is a pledge to be kept, that is one, which muft be kept or preferved. 

Hence ^Su’la pa 'nt’s glofs delivered in the D ip a ca lica  (where a pledge for 

cuflody is explained a pledge to be kept, fuch as clothes, ornaments or the 

like, and a beneficial pledge is exemplified by an ox or the like;) is fully 

juflified : and the remark of C hande' sw ar a , in his glofs on the rule of 

V ishnu (L X X X II), which reflridts the word “ pledge” to a pledge for 

cuflody only, is pertinent: elfe, fince M enu (X C I) alfo declares, that there 

fhall be no other intereft when a beneficial pledge is ufed, the reflridlion of 
the term to a pledge for cuflody, as inferred by C h a n d e ’s w a r a , would 

be irrelevant Thus likewife the glofs of M isr a  on the text of C a' t y - 

a' y a n a  (L X X X IX ) is fully juftified, where, after obferving, that in every 

cafe where the pledge is ufed againft the will of the owner, the whole in­

tereft is forfeited; and when a Have or the like, being pledged, is employ­

ed, half the intereft; he adds, but if a pledge for cuflody be ufed, the 

whole intereft fhall be forfeited. Elfe, fince it is reafonable, that all other 

intereft fhould be foregone, when a pledged Have or the like has been de­

livered for ufe, the forfeiture of half the intereft would be irrelevant. But 

if fuch a flave or the like be delivered for confidence only, the pledge is for 

cuflody; and if ufed, the whole intereft fhall be forfeited : and hence that

explicit ftatement of the diftindtion arifing from this text was proper.
*

T his opinion of fome lawyers appears corredt: adebtor, borrowing five 

pieces of money, has pledged a copper caldron worth ten pieces; the credi­

tor ufes it without, though not againft, the aflent of the owner, during five 

years from that date ;  and the vefifel is not thereby totally fpoiled, but, be­

ing much worn, is reduced to half, or alefs portion of its original value: in 

fuch a cafe the forfeiture of half the intereft only would be inconfiftent with

common fenfe. The law has been thus explained at large.
. B ut
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B ut  others expound the phrafe, “  on its lofs or deflrudlion,” which oc­

curs in the text of Na' reda (LX X X I 3), ‘ (hould the lender negle6l thepre- 

fervation of the pledgeconfequently, fhould the care of the pledge be 

negledied by the creditor, and the pledge neverthelefs be fortunately un­

injured, ftill the interefl is forfeited. For example; a cow is pledged to a 

Tavana by a foolifh debtor, and that ill difpofed’ creditor of the Tavana race 

neither ufes the cow, nor feeds her at his own houfe ; but that cow  grazes 

night and day in the forefl, and, being deflined to a longlife, furvives j not 

being bitten by a fnake or the like, or being bitten but cured by fome tra­

veller : in fuch a cafe the interejl is forfeited .

V ij nyaniTswara confiders the text o f Menu (v. XCI) as relating to 

a pledge delivered for ufe ; and the text o f Y a' jnyaw alcya  (L X X X IV ), 

and another text o f  Menu (v. L X X X V III) as relating to a pledge not 

delivered for ufe. But, if a pledge delivered for ufe be damaged, interefl 

fhall be forfeited, under the precept of Y a' jn yaw alcya , “  nor any inter- 

e f , i f  a pledge for ufe be damaged ”  (LX X X IVJ. “  A  pledge fpoiled fhall 

be made g o o d i f  a pledge not delivered for ufe be damaged in a fmall 

degree or the like, it mull be repaired, and thus reflored in its former con­

dition ; fhould it have been ufed, interefl fhall be forfeited. I f  a pledge de­

livered for ufe be damaged in a fmall degree or the like, it mufl be repaired, 

and reflored in its former condition ; i f  it bore interefl, that interefl fhall be 

forfeited. Should a pledge be utterly fpoiled or deflroyed, an equivalent 

mufl be given, or the price of the pledge mufl be paid, or the principal fum 

fhall be forfeited.

CHAPTER
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C H A P T E R  IV.
*

OiV SURETIES.

C X X X IX .

CA T Y A 'Y A N A : —  N either  the mailer o f the lender, nor 
his profeffed enemy, nor an agent of his mailer, nor a 

prifoner, nor a criminal amerced, nor one whofe charac­
ter is ambiguous,

2. Nor a coheir or joint-tenant with either party, nor an 
intimate friend, nor a pupil, nor a fervant of the king, 
nor a religious anchoret,

3. Nor a man reputed unable to pay the fum to the credi­
tor, or a fine of equal amount to the king, nor one whofe 
father is living, nor one who is guided folely by his own 
froward will,

4 . Nor a man, who is not well known, Ihould ever be ac­
cepted as a furety for any purpofe.

A  m a n  confined by the king for fome offence, becoming furety for 
another, might afterwards plead, “  how can I enforce payment of the debt ?”

Or it may be objetted, how could he attend to that matter when contefted ? A
M  m m prifoner
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prifoner therefore fhould not be accepted as a furety. A  criminal amer­

ced that is one, on whom punilhment impends : elfe, fince almoft every 

perfon may cafually become liable to punilhment, none could be accepted 

as fureties : but this criminal is refufed becaufe the fine impoverifhes him,

and he is therefore unable to make good the debt. Thus fome interpret the
• *

te x t; but that is wrong, for the fame fenfe is alfo conveyed by the words,

“  a man unable to pay the fum to the creditor.”  Some again hold, that a 

criminal amerced is refufed as a furety, through apprehenfion of his finful 

mifcondudl. But in fadt, future impoverilhment is fuggefted by the term 

explained “  a criminal liable to a m ercem e n tfin ce  he is not at prefent 

reduced to indigence, there is no vain repetition.

** O n e  whofe character is ambiguous 3” fo explained in the Retnttcara :  that 

is, a man of ambiguous chara&er. That glofs intends one, whom honeft 

men fufpedt to be ill difpofed. If his evil difpofition be afcertained, furely 

he cannot be accepted as a fponfor. Others expound the term, ‘ accufed they 

fuppofe one, whom any perfon arraigns in a publick alTembly, alleging 

that he is addi&ed to the ufe of intoxicating liquors.

“  A  c o h e i r  a joint-tenant with the creditor or debtor.

The R etnacara.

T he notion is this 3 i f  the creditor accept his own coparcener as a fure­

ty, does he not make himfelf furety ? If he accept the debtor’s coparcener as 

a furety, does he not make the debtor furety for himfelf? A  text of 

Y a 'j n y a w a l c y a  to the fame purport will be cited. “  A  friend” o f the 

creditor mufi not be a cc ep ted left friendship be violated.

“  P u p il s ,”  literally apprentices; difciples. The Retn&cara.

T he reafon is, left affe£lion be diverted. But the author of the Mitacjhar&  

reads atyantavajinah inftead o f antenivdfinah, and expounds it, * perpetual ftu- 

dents in theology.*

“  A  s e r v a n t  of the king;*’ one employed by the king, his minifter 

, ' and
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and thfc reft. On the reading, “  nor the king, nor one employed in his 

affairs,”  king is illuftrative of a general fenfe : it would be fuperfluous for 

the king or his minifter to become a furety; becaufe the king, by the nature 

o fb istru fl, is an u n h erfa lfurety ; and his deputed minifter or other officer is 

certainly fo likewife ; and a fervant of the king ftiould not be accepted as 

furety, left he avail himfelf of his fuperiour power. “  Religious anchorets” 

ftiould not be accepted as fureties, becaufe they are venerable and are not 

capable of civil tranfa&ions. The want of independent property is the 

obje&ion againft one, whofe father is living.

“  O ne who is guided by his own will who is folely guided by his owrt 

froward will, and not by any confideration o f circumftances : confequently 

his incapacity for civil affairs is the objection againft him*

*• A  man reputed unable to pay the fum to the creditor i f  he be unable 

to pay the fum to the creditor, for what purpofe ftiould he be accepted as a 

furety? “  Or a fine o f equal amount to the'king f  i f  the creditor accept as a 

furety a man able to pay the fum to him, but unable alfo to pay a fine to the 

king; then, ftiould he become liable for a fine to the king in conftquence o f 

fome offence, and be therefore unable to pay both fums, the creditor could 

not recover the whole fum from him : for this reafon he ftiould be refufed. 

Thus fome expound the te x t; but in fa& this text is not reftridted to loans, 

for it expreffes generally “  for any purpofe. ”  Confequently, when a fure­

ty is required by the king, he ftiould not accept one who is unable to pay 

a fine: and that is merely illuftrative; a man unable to produce the 

party, ftiould not be accepted as furety for appearance and fo forth. I f  

a creditor accept, as a furety, “  one who is not well known,”  then, af­

ter a lapfe o f a few days, when he has gone to another place, and the 

debtor has abfconded, from whom could the creditor recover the fum ? T h e 

creditor ftiould therefore accept, as a furety, none but a man who is well 

known.

H e , who becomes a fubftitute for another ( pratibhavati) , is a furety (p ra -  

tibhu)  or bondfman. By parity o f reafoning fimilar fureties ftiould be re­

quired in other cafes- Confequently, from the full fenfe of the law, he

, only
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only ihould be accepted as a furety fo r  any purpofe, from whofe furetifliip 

no breach o f refped, natural affe&ion, or tender regard, need be apprehend­

ed ; and from whom, or from the debtor, the fum may be fubfequently 

recovered.

C X L .

Y a' jnyawalcya  : — It is declared, that brethren, hufband 
and wife, father and fon, cannot become fureties for each 
other before partition, nor reciprocally lend their joint pro­
perty nor give evidence for each other in matters relating to 
the common Jlock.

Brothers and the reft cannot, before partition, become bound to, or 

for, each other, and fo forth. Before partition a man Ihould not make a 

loan, taking as a furety his own brother, or the brother of the debtor.

Nor Ihould he make a loan to his own undivided brother: for all, that be­

longs to him, alfo belongs to his brother : how then can it be a debt ? It 

will be declared, that his brother has no title to what is acquired by the 

man himfelf j may not therefore his own acquired wealth be lent to 

his brother ? The anfwer is, why Ihould his brother borrow money from 

him, fince his food and other wants may be fupplied from the joint eftate.

I f  he need it for religious occafions, why Ihould he not ufe the joint pro­

perty ? I f  he ivijh to adventure it for increafe of wealth, why Ihould he not 

improve the joint eftate ? If he require it for the enjoyment o f  wreaths, 

fanders wood, fine cloth, and the like, that may be fupplied out o f joint- 

property ; for the law has not forbidden any ufe of common property.

But, i f  any one refolve in his own mind, “  I will perform a religious 

ad  on my own feparate funds, and I alone fliall obtain the benefit o f it 

or i f  his brother forbid fuch expenditure o f the paternal wealth ;  in fuch 

cafes a man, intending to dig a pond, or to perform a folemn facrifice 

or the like, out o f property acquired by himfelf, but finding fome part 

o f his own feveral property unavailable, may borrow from his brother 

money acquired by that brother himfelf. W hy is a loan forbidden before 

partition ? It (hould not be objeded, that a religious ad , even though per­

formed
t
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formed by one brother on funds acquired by himfelf, is the aCt o f 

both undivided brothers, under a text which will be quoted (Book V, v* 

C C C L X X X V III) ; and therefore money received for that purpofe from a 

brother, even though it were acquired by himfelf, is no debt, and fhall not 

therefore be repaid. Another text* declares the participation of all brethren 

in that religious aCt only which is performed with the aflfent o f all, on 

funds common to all ; and the forrper text has virtually the fame import. 

That a debt may be contracted with an undivided brother, cannot there­

fore be difputed.

A g a i n ; a man, reflecting, “  if  I obtain profit on joint property, ano­

ther brother will alfo have a title to that profit,”  only lends at intereft his 

own property acquired by himfelf; or he conducts commerce on that capital; 

in fuch a cafe, a fmall part o f his feveral property being then unavailable, 

he borrows from his undivided brother money acquired by that brother 

him felf; here alfo what Ihould prevent him? So, if  another brother tell one 

Who dilfipates the joint property for the enjoyment o f wreaths, fanders wood, 

fine cloth and the like, “  gratify thy wifh for enjoyment in proportion only 

to thy JJjare o f  the wealth, ”  and if  he, being thereby retrained, fupplies his 

enjoyments out of wealth acquired by himfelf; but, fome part of his feveral 

property being then unavailable, borrows from an undivided brother money 

acquired by that brother himfelf; here again what is there incongruous ? 

Confequently a debt contracted with an undivided brother for the three pur- 

pofes o f fpiritual benefit, of wealth, and of gratification, is in reafon 

Valid.

Y e t  Y a JNYAWa LCYa forbids it. Can fuch a rule be demonftratively 

true, that, under the text of Y a' j n y a w a l c y a , a debt may not be con­

tracted with an undivided brother, though in reafon fuch a debt be valid ? 

There is no objection to explain “ while undivided,”  while the property

* A  text of M a r Tch i is incorreflly cited in this place. After confulting the Dwatta par\s'\Jbta o f 
efsAVA M isRA and ' 'Suddhi njitseca of R o d r a d h a r a ,  I thus tranflate the text with the preceding 
Verfe; “  The father being dead, his cbfequies muft be carefully performed by his fon; but if there be 
many fons of the father, refiding in the fame place, what is done by the eldeft alone with the affent o f all, 
and out o f the common flock, fhall be confides td  as the afl of all.”

N  n n lent%
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/w/ is undivided : for the fenfe mufi be th is;  paternal wealth and the like, 

and what has been gained by a common exertion, may not be borrowed 

from undivided brethren.

So, i f  a religious aft or the like be undertaken on a man’s own feveral 

property, and if  a fmall fum be deficient, and a debt be therefore contract­

ed with another perfon, an undivided brother may be his furety or his 

witnefs. But i f  he contraft a debt for the maintenance of the united fami­

ly, an undivided brother can neither be furety nor witnefs ; for he alfo is 

liable to the payment o f the debt: and i f  this text be adduced by authors 

to guide the decifion when a doubt arifes whether a partition have been 

made, ftill that fuppofes either paternal wealth, or property acquired in 

common. This will be difcufled in the jifth  book on inheritance, under 

the head of afcertainment of partition : and this text has the fame import 

with thatof C a t y a ' y a n a  (CX X X IX  2) “  Nor a coheir or joint-tenant 

as has been already noticed.

T h e r e  can be no partition between hufband and wife (Book V , 

v. LX X X IX ). Thetext of. Y a' j n y a w a l c y a  (Book V, v .  LX X X II1) 

intends only a provifion for fubfiftence, not partition ; were there partition, 

wives would become independent, and it would contradift the text o f 

vA p a s t a m b a  (Book V, v. LX X X IX ). Property therefore being common 

to hufband and wife (Book V, v. C C C C X V ), furetifhip and the reft are 

forbidden fo far as concerns the general eftate of the hufband, but a -con­

traft of debt or furetifhip may exift in refpeft of other wealth, fuch as the 

feveral property o f a woman. For exam ple; the hufband may borrow 

from his wife her own feveral property. So, if  the wife defire to fupport 

her own brother or other kinfman out o f her feveral property, and no part 

o f that property be then available, a debt mull be contrafted ; when that 

debt is therefore contrafted with another perfon, her hufband may become 

either furety or witnefs: for Y a' j n y a w a l c y a  (CCV1I) denies the abfo- 

lute neceflity of a hufband paying fucli a debt. By the hufband only, can no 

loan be made to his wife ; for the text above cited (Book V , v . C C C C X V )

' declares the wife’s property in the hufband’s wealth only. Such is the 

interpretation according to ancient authors.

• B ut

HI §L
(  233  )
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B u t  V a c h e s p a t i  B h a t t a ' c h a  r y a  does not acknowledge the pro­

perty o f the wife in her hulband’s wealth. There is not, in his opinion, any 

objeftion to a gift made by her; however, he confiders the hulband and 

wife as never undivided in refpeSl o f  property. This may be admitted j but 

the author o f the M itacjhara admits partition between hulband and wife, 

and acknowledges the wife’s property in her hulband’s whole eftate j—fbr in 

his glofs on the text of kA p a s t a m b a  above cited (Book V , v. L X X X IX ) 

he fays, “  fince M enu  and the reft do not deem it a theft, i f  (he ufe her 

hulband’s property in the entertainment of guefts, and eleemofynary gifts, 

therefore the wifealfo has ownerfhip of her hulband’s wealth : elfe it would 

be a theft.”  A  partition may therefore be made at the option of the huf- 

band, but not at the option of the wife; as will be mentioned (Book V, 

Chapter II). The wife’s property in her hufband’s eftate is thus 

dhown (Book V, v. L X X X III); partition in general is not again denied : 

and the text, which does deny partition, is expounded as relating to a£ts, 

which concern the nuptial fire and the like. But R a g h u n a n d a n a  

fays, “  the legillator mentions partition between hulband and wife, intend- 

* in g  the alignment of an equal {hare with the fons, by way o f provifion for 

the wife’s maintenance: if that have not been done, teftimony for each 

other and fo forth is forbidden.”

C X L I.

Nare.da :—After partition, but not before it, brothers may 
. become witnefles or fureties for each other, and may re­
ciprocally give and receive prefents, or make contrails with 
each other: but in regard to property Jeparately acquired, they 
may do fo  even before partition*

T hey may give and receive loans, for the text coincides with that 

o f Y a j n y a w a l c y a  (C X L). Since there is no ground for fele&ion, both 

delivery and receipt are meant. Or, i f  a man erroneoufly make a prefent, 

receipt is forbidden ; i f  he erroneoufly take a prefent, g ift was forbidden.

I f  the prohibition o f receipt be infringed, the benefit of a gift for arelig i-

* Book V, T. CCCLXXXVIII 3.

. ous



yy& ■ ' ■- "

l i t  : § L
C 240 )

ous purpofe is loft; if the prohibition of gift be infringed, the thing fhali 
not be obtained at a fubfequent time : hence both are intended.

A g a in ; delivery and receipt may fignify the delivery of a thing relin- 

quilhed on  a religious account, and the receipt of that thing. If that pro­
hibition be infringed, what moral purity can he acquire by yielding joint 

property to one of the owners ? Or how can the donee forfeit his Jhare tli 

the merit of the gift, by receiving his own property which in reality pro­

duces moral benefit common to both owners ? Such is the objection to tht 
interchange o f  p refen ts between p arcen ers.

U n d e r  this text (C X L I) the atteftation of brothers and fo forth is only 

proper in matters concerning that property, in refpedt of which they arC 
feparate; and it is only improper in matters concerning that property, in 

refpett of which they are coparceners.

I f  one allege in the king’s court, “ this man is my debtor,” and the othetf 

affirm, "  I am not his debtor;” that fuit being tried, if three Grangers de* 

pofe to the debt, and feven parceners depofe againft the debt, the negative 
plea would prevail by the text of Y a jn y a w a l c y a  :* to prevent this 

circum fan ce, their teftimony is forbidden. Therefore fetting afide the ne­

gative plea, though fupported by the evidence of many parceners, the debt 

proved by Grangers fhould be adjudged. “  A kinfman might fpeak 
fa lfe ly  through the impulfe of natural affedtion.” This and other points fhould 
be difcufled under the title of adminiftration of juftice.

A nd that (which is flated in the text C XLI) is  forbidden  without mutual 

confent; but with mutual confent even undivided brothers may become 

fureti^s and fo forth: after partition they may fo adt even without mutual 

confent.

1 he M itacjhara.
Su r e t ie s  are of four forts.

• T he text at large (lands thus in the code of that legiflator; “ I f  the evidence be difcordant, the 
teftimony of the greater number (hall prevail; if the witneffesbe equal in number, the teftimony of the vir­
tuous ; if virtuous men depofe two inconfilfrnt fails, the teftimony of thofe, who arc mod eminent by their 
honefty,"

CXLI I.
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V rihaspati:— Four forts offureties are mentioned by fage$ 
in the fyftem of jurifprudence; for appearance, for ho- 
nefty, for paying a fum lent, and for delivering the debt­
or’s effects.

2. T he firft fays, “ I will produce that man the fecond 
fays, “ that man is truft w o r t h y t h e  third fays, “ I will 
pay the debt the fourth fays, “ I will deliver his efFe&s.’*

3. On failure of their engagement, the two firft, but not 
their Jons, muft pay the fum lent, at the time ftipulated ; 
the two laft, on default o f the borrowers, and even their 
fons, if they die, and leave afjets.

T he conftruftion is, four forts o f fureties are mentioned in the fyftem o f 

jurifprudence. The firft for appearance, that is, for producing the party • 

in fhort, he is furety for appearance. So likewife in refped o f fureties for 

honefty and for payment. “  For delivery of the debtor’s e f f e c t s f o r  de­

livery of his affets to the creditor.

T he Retnacara,

T hus the creditor fays, “  he will not repay rrly loan, for he is diihoneft; 

who will obtain the money from him and pay it to me ?”  In reply, the fure­

ty for producing the debtor’s affets fays, “  I  will deliver his affets.”  In  the 

fubfequent verfe, the terms, “  I will deliver his effects,” - are expounded 

“  1 wil1 deliver affets o f that debtor equal to the fum lent,”  that is, effeds 

fufficient for the purpofe o f payment.

\

B ut modern authors expound it, furety for the delivery o f the debtor’s 

mortgaged property. For inftance, the borrower contracts a debt on the 

mortgage o f a field; and the creditor aiks, “  who will deliver to me the 

produce of that field ?” In fuch a cafe, the furety for the delivery of the 

debtor s effects lays, “  I will deliver his p r o p e r t y t h a t  is, the property o f 

this debtor, namely the produce o f the mortgaged field.

O o o M i s r a

( 241 )



|1 *SL
(  M  )

jVIiSRA contends for another reading, rine dravyarpane inftead of rin idra- 

*vyarpan'e. It is explained, for reftoring a thing lent to be ufed. A  thing 

lent for ufe is any thing Which a man afks and obtains from another, fuch as 

ohlaments and the like. For inftance, one fays, “  give me ornaments for 

decoration on a day of feftivity at m yh oufej”  the owner afks, “ i f  thou 

do not reftore them, what fhall be done ?” In fuch a cafe, the furety for 

delivery fays, “  I will reftore thefe effe&s.” Here, fince thofe ornaments 

are the foie property o f the original owner, there can be no payment, it is 

therefore faid for delivery or reftoration. Confequently fureties for appear­

ance and honefty may concern a loan for ufe as well as for confumption: 

in refped o f a debt there is alfo a furety for payments and in refpeft of 

loans for ufe, there is alfo a furety for reftoring the chattel. In cafes of 

debt, therefore, fureties are of three forts; and there are alfo three forts of 

furety for reftoring a chattel: but generally fureties are of four forts. This 

glofs is confiftent with the fenfe o f  the text.

O n this we remark, that fin e  is a reading approved by ^Su l a p a ' n i .

The confirmation is, “  in refpeft o f  debts, four forts o f  fureties are men­

tioned.”  When an artift is required by the king for fervice during a long 

fpace of time, there are only three forts o f  fureties for him j a furety for 

appearance, a furety for honefty, and a furety for work* In fome inftances 

fureties are of five forts as will be mentioned. But in matters of debt 

there are only four forts o f furety. The meaning of “  furety for delivery 

o f effects”  muft be explained according to the modern interpretation, or 

according to the preceding glofs.

H ere an obfervation fhould be made in regard to what has been already 

noticed in the difeuflion of loans fecured by a pledge. Some perfon lends 

money to a fervant, being told by his mafter, “  I will not pay my fervant's 

wages unknown to you.”  It has been faid, that in fuch a cafe the fer- 

vant’s mafter becomes a furety : and according to the modern interpreta­

tion, and the laft glofs, he is only furety for delivery; but according to 

other opinions he is furety for honefty. A s a creditor, relying on fome 

perfon’s affirmation, “  this man is truftworthy,”  lends money to the bor­

rower i fo in this in fan te > he lends money to a borrower in confidence of

recovering
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recovering the fum from him, relying on the promife, “ I  will not pay 

hie wages unknown to you." The fervanfs mailer (hall therefore be com­

pelled to pay the debt, i f  he falfify his word. But he (hall only be compel­

led to pay the amount o f the wages, and not the whole debt, i f  it ex­

ceed the wages j for the fervant’s mailer only became furety for a debt 
equal to the wages.

T he fecond fays, “  that man is truftworthy.” (C X L I1 2) ; this form is 

merely illuftrative, as has been already noticed. “  The two ftrft muft pay 

the fum lent, on failure o f their engagement ” (C X L I Ig ) j  thetwofirft, the 

furety for appearance and the furety for honefty, muft pay it on failure of 

their engagement, that is, Ihould the words uttered by them prove untrue.

For example; if  the furety, who faid, “  I will produce that man,” do not

produce him, he muft pay the debt. So the furety for honefty, who faid

“  that man is truftworthy; he is honeft and will not be averfe from dif- 

chargmg the debt;” or, « he will not take refuge with thy profeffed ene­

rgy muft pay the debt, if  it be proved that the debtor evades the payment 

of the debt, is difhoneft, or has taken refuge with a profeffed enemy of the

creditor. The fame muft be underftood with refpeft to the matter’s fervant 
in the cafe fuppofed.

T he furety for honefty is belied, when the debtor does not pay the debt, 

and that furety mull therefore make it good. It is the fame in the cafe o f  A 

furety for payment. Does it not follow, that there is no difference between 

a furety for honefty and a furety for payment ? N o ; they differ in m an, 

pomts. I f  the furety faid, « that man is honeft;" and afterwards if  the 

ceb.or, being reduced to indigence by conflagration, by the depredations o f

robbe-sor the like, have no affets whatever for the payment of his debts,
US one y is unimpeached ; for in f uch circumftances there is no fin in his 

not difchargmg the debt: the furety for honefty ftiall not in this cafe be 

compelled to pay the debt. But i f  the furety fay, •• I will pay the debt,”

‘  “  lndecd lhat furety for payment (hall be compelled to pay it. Such is 
.he difference. Again ; if  the furety for honefty fay, « that man is weaI.

< }’, in fuch a cafe, (liould it be proved that he was then indigent, the furety 

for honefty or trull (hall pay the debt, even though the inability o f tire
9

debtor
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debtor be the Caufe of its remaining undifcharged by hint. But, if 
wealthinefs be proved, and the debtor withhold payment through difhonefty 

or the like, a furety for payment would in that cafe be compelled to dif- 

charge the debt, not the furety for truft. This alfo conftitutes a difference. 

There is again a difference in the cafe of the debtor’s deceafe; and various 

diftindlions may alfo be deduced from other circumftances.

Iisr fa&, when the furety for honefty fays, “  that man is truftworthy 

if  he punflually paid debts formerly contrafled from others without dif- 

pute, and never did a difhoneft aft, but fubfequently praftife knavery in 

regard to the payment of this debt, the furety is not in that cafe amena­

ble; for none can know future events. But, when the furety for honefty 

fays, ** that man will pradtife no knavery j of this I am well affured ; con­

fiding in my words, lend him the money without hefitation j” then indeed, 

fhould the debtor afterwards pradlife knavery, the foolifh furety muft pay 

the debt. If a furety affirm, that a diihoneft borrower is honeft, then this 

furety for honefty is belied and mfift pay the debt. Providing for this cafe, 

the text of Vr iiia s p a t i  exprefles, “ the two firft muft pay the fum lent.”

"  A t  the time ftipulated” (C X L II) ; at the term, as ftipulated by the 

debtor. For example ; when the debtor promifed, “  I will difeharge the 

debt in fuch a year and month, on fuch a day,” it mufl: be paid on that 

very day in that month and year.

"  T he twolaft (the furety for payment and the furety for delivery), on de­

fault;” they Jh a ll be com pelled to f u l f i l  their engagem ents, if they do not fpon- 

taneoufly pay the debt or deliver the effects.
The Retnacara.

I

H er e  “  at the ftipulated term,” mull be fupplied after the words “  pay 

the debt.”

“  I f they be d e a d lite ra lly , without them: on failure of the furety 

for payment and of the furety for delivery, in confequence of their death,

abfen.ee, or religious feclufion from the world. Confequently, fhould a
furety

i • __
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furety for appearance or honefty die or go to a foreign country, his fon is 

not bound; but if a furety for payment or delivery die or go to a foreign 

country, his fon is held bound.

I t  fhould be here noticed, that, fo long as the furety for appearance or 

honefty be forthcoming, the debt is fecured by a furety and bears interefl: 

at the rate of an eightieth part increafed by an eighth (XXVII).  I f  they 

die, or go to a foreign country whence their return cannot be expe&ed, 

the debts are thenceforward unfecured by pledge or furety, and bear interefl 

at the rate o f  two in the hundred. But the grandfon o f a furety for pay­

ment or for delivery is not bound by his grandfather's engagements, as will be 
mentioned.

C X LIII.

Na'reda : — T hree forts of fureties, for three purpofes, are 
mentioned by the wife; for appearance, for payment, and 
for honefty:

2. If the debtors fail in their engagements, or if his confi­
dence milled the creditor, the furety mult pay the debt; 
and fo mujl the Juvety Jo r  uppeurctnce, if he do not produce 
the debtor.

F or three purpofes in refped o f things, namely for payment, appearance, 

and honefty, three forts of fureties are mentioned. What is to be done by 

them? The fage declares it (C X LIII 2). “ I f  the debtors fail in their 

engagements,”  if  they do not difeharge the debt, “  the furety,”  namely 

the furety for payment, muft pay the debt. “  I f  his confidence milled the 

c r e d i t o r that, whereby a man confides, is confidence. I f  what ^s meant 

by that term, namely the confidence o f the furety for honefty, produce in­

congruity, or excite an erroneous notion, (for the word has an inflection 

which bears a caufal fenfe;) that is, if  the aflertion of the furety produce 

errour, or in other words if  it prove falfe, he muji pay the debt. I f  the read­

ing be vibodhite inftead of virodhite, it muji be thus explained;  i f  confidence, 

or the notion excited by the aflertion o f the furety for honefty, be mifeon-

P p p , ceived,
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ceived, or prove contrary to f a f l ;  that is, i f  it prove falfe; or, in fhort, i f  

the debtor be dilhoneft; the furety, namely the furety for confidence, mull 

pay the debt. Such is the meaning. “  I f  he do not produce the debtor in 

court; the text mull be fo fupplied : i f  he do not compel the appearance 

o f the debtor, the furety, namely the furety for appearance, mull pay the 
debt, "

B u t  the furety for delivery is not here mentioned; in the text of 

N a ' r e d a , therefore, three fureties only are noticed. The apparent incon- 

fiftency is thus reconciled according to M isra  ; the text of N a ' r e d a  con­

cerns only fureties for debts, but the text of V r i h a s p a t i  concerns both 

loans for confumption and loans for u fe; there is not confequently any 

con tradition. But according to others the furety for delivery falls under 

the general defcription of furety for payment; for there is no material 

difference between a furety for the delivery of mortgaged property, or 

o f the debtor’s affets, and one who has undertaken the payment o f  the 

debt: entertaining this notion, N a r e d a  has only mentioned three 

forts o f fureties. Diftinguilhing this form of agreement, “  i f  the debtor 

do not pay the debt, it lhall be paid by me,”  from this form, “  obtaining 

affets from the debtor, I will deliver them,” or diftinguilhing the engagements 

to pay themoney lent, and to deliver the property mortgaged, V r i h a s p a t i  

has difcriminated the furety for payment and furety for delivery: there is not 

confequently any inconfiftency. In effeft there is no difference o f meaning.

The text is cited by H ela' y u d h a  and C hande ' s w a r a , and is therefore 

inferted in this digeft, though not quoted by L acshm  id ’h a r a  and others.

C X LIV .

Y ajnyawalcya 1— Suretiship is ordained for appearance, 
for /lonefty and for payment; the two firft fureties, and not 
their Jons, muft pay the debt, on failure of their engage­
ments, but even the fons of the laft may be compelled to pay it.

T he two firft, the furety for appearance and furety for honefty, muft pay 

jt on failure o f their engagements. Even the fons o f the furety for pay­

ment may be compelled to pay the debt. The D ipacalicd.

Since
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Since  the fon o f  the furety for payment is alone declared liable for thd 

debt, it appears that the fon o f  a furety for appearance or for honefty is 

not liable for the debt. Herein the author o f the M itdcjhara concurs : but 

he has delivered this glofs on the term “  honefty”  or truft; the furety fa y s , 

“  confiding in me, lend him the money; he will not deceive thee: for he 

is fon of fuch a one; his land is very fertile ; and he has an excellent 

eftate:” and all other circumftances are in this manner almoft fully parti­

cularized. That no real inconfiftency with the text o f V r i h a s p a t i  ex- 

ifts, has been already explained in the glofs on the text o f N a' r e d a .

C X L V .

Ca'tyayana: — Let the king caufe fureties to be given for 
payment, for appearance, for confidence or for honefly, for 
the matter in conteft, and for ordeal; on failure of their 
engagements tty  /hall be liable according to circumftances.

“  F o r  paym ent/’ for the difeharge o f the debt, and for the delivery of 

mortgaged property and the like. “  For a p p e a r a n c e f o r  producing the 

debtor. “  For confidence;”  for truft: the words are fynonymous. “ For 

the matter in conteft” with the creditor. “  For the performance o f ordeal:’’ 

that furety fltall be compelled to pay the debt “  on failure of his engage­

m ent;”  or, in other words, i f  the engagement be not performed. Such is 
the fenfe, as apprehended by C hande' s w a r a .

“  F or the matter in c o n t e f t a  fuit being inftituted by the creditor for 

the recovery of money from the debtor, he, whom the king takes as a fure­

ty left the debtor or creditor abfeond through apprehenlion of lofing the 

caufe, is furety for the adtion, the fourth fort o f furety, as alfo  directed by 

a text which will be quoted from Y a' j n y a w a l c y a .* This furety fays,

“  i f  that man do not appear to defend the fuit, he fhall be produced by 

m e ; ’ or he fays, “  I will perform what may be required from that man.”

A fterwards, during the procedure, if ordeal muft be performed by

* N ot again cited in this digeft. I  fubjoin the tranflation according to the glofs o f  Raoh un  a n da n a  :

“  Frotn both parties a furety muft be taken, able to perforin the decree by faying the fum  adjudged and >  
forth.”

, the
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the party himfelf, he, whom the king, under the text of Y a'jn ya w a lcya , 
takes as a furety, fufpeding the creditor’s or debtor’s with to abfcond be- 
caufe he perceives the probable detection of his falfehood, is furety for or­
deal, the fifth fort of furety. He fays, “ when this debtor fhould pafs 
“ ordeal, I will then produce him j” or he fays, “ I will perform his
office. This ffiould be underflood incidentally in the cafe of a furety for 
the creditor.

T his text ffiould be placed under the title of adminiftration of juftice.
It carries an apparent inconfiftency with the text of Vrihaspati , where 

four forts of fureties are propounded. That may be reconciled: the text 

of Vrihaspati  concerns debts alone, but the text of Ca t y a t a n a  con­

cerns law fuits in general5 there is no contradiaion. Or the fureties for 

the addon and for ordeal fall under the defcription of fureties for appear­
ance, diftinguiffied, how ever, by the difference of agreement. Accordingly 

M isra fays, the furety for attending the decifion of the fuit and for ordeal 

and the like, as mentioned by C a ' t y a V a n a , is included in the furety for 
appearance and the reft.

According to the laft interpretation o f  th e te x t o f  V r ihaspati , con- 
fiftent with the glofs of 'S u l a p a 'n i , “ matters of debt ” being there fpe- 

cffied, the apparent contradiaion is obvioufly reconciled in this mode: in 

matters of debt there are four forts of fureties, but for law fuits in  g en era l 

there are five forts. Some however hold, that, when a fuit is inftituted, 

her who is appointed by the plaintiff, or defendant, who is himfelf un­

able to aa , to be his reprefentative for the purfuit or defence, is furety for 

the aaion. By the nature of the undertaking, if he be call, his principal 

is caft; and, if he prevail in  the f u i t ,  his principal prevails. The king 

ffiould^exacft from the principal a written engagement in this form, “ his 
fuccefs or defeat ffiall fall on me.”

A w r it t e n  acknowledgement ffiould be executed by fureties in their 
own handwriting, or in that of another perfon. In the margin of the 

written contract of debt the furety may write, “  I ffich a one, fon of 

“  fuch a one, will produce unto thee ffich a one thy debtor, on a certain

“ day,

■ GôX ,
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“  day> month and year, (Specifying th e time when the debt ought to be 

“  difcharged,) provided he have not paid the debt before that time; fhould 

“  1 fad herein, I will myfelf difcharge the debt with intereft.” A furety for 

confidence fhould execute a fimilar obligation, but call himfelf “ furety 

for confidence, and after inferting the name of the borrower and other 

particulars, conclude by declaring “ that man is honeft; if this affertion prove 

falfe, the debt fhall be paid by me. So in the cafe of a furety for payment, 

for delivery, for the aflion, or for ordeal, the undertaking abovementioned 

fhould be duly recorded in writing. By the furety for the aftion, according 
to the laft mentioned opinion, an undertaking may be reduced to writing 

in this form, “ I will anfwer the plea fo long as the fait remain undecided.”
This and other points may be reafoned according to received pra&ice.

T h at  the debt, not being difcharged by the debtor at the ftipulated pe­

riod, mull: be paid by the furety for payment, is evident from the expreflion,

“  on failure of their engagements.” A fpecial rule is declared in refpca of 
a furety for appearance.

C X L V I.

Ca' tyayana propounds i t :— I f a furety for the appearance 
of a debtor produce him not at the time and in the place 
agreed on,, he fhall difcharge the debt, unlefs ‘he was pre­
vented by the a6t of G od or the king,

2. After the time o f d ifficu lty  has paft, the furety, who 
ilill does not produce him, fhall pay the debt; and the 
fame law is declared, even if the debtor fhould die.

A t the time and in the place;5’ the furety for appearance, havii!^ pro- 

mifed, “ I will produce the debtor at fuch a time, and in fuch a place,” if 

he do not produce him at that time and in that place, becomes liable for the 
condition of the writing, namely for the debt; that is, he mull: pay the 

debt to the creditor; fuch is the fenfe of the firft part o f  the te x t:  and 

this was conveyed by a former text; but a fpecial rule is fubjoined;

“  unlefs he was prevented by the adt of G od or the king.” I f  the debtor

Q q q abjfcond



ibfcond through fear o f the king, in confequence o f  another*s fault, or i f  

he go to another country, promifinjg to return at the clofe of a month* 

but be detained by illnefs a year or more., the furcty for appearance is not 

blamable for not producing the debtor.

' t
“  A f t e r  the time has paft after the king’s violence has pad: away and 

fo forth. Afteru relief from apprehenfion o f  the king’s violence, or after his 

return to his home on recovery from ficknefs, if  the furety ftill do not pro­

duce him, through dilhonefty, inability* or the like, the king {hall compel 

the furety to pay the debt. The text fliould be fo fupplied.

** A nd  the fame law is declared, even i f  the debtor fliould d i e t h a t  is, 

the furety muft pay the debt. The Retnacara.

T h i s  opinion* literally taken, is inconfiftent with reafon ; for favour is 

fiiown him, if he be prevented by the a d  o f  GOd or the king, bilt node is 

fhovvn in the cafe o f  death, which is the mod abfolute hindrance arifing 

from the a d  of G o d . Its purport muft therefore be aflumed according 

to the expofition o f  V a c h e s p a t i  M isra ; and that is meant in the Ret- 

nacara. His expofition is as follow s: when the time, at which the furety 

Undertook to produce the debtor, has paft without any hindrance from the 

a d  of G od or the k in g; or, in the cafe o f hindrance by the ad o f G od or 

the king, after that difficulty cea fed ; if the furety ftill procraftinate, think­

ing, “  I am furety for appearance and not bound for payment, I will produce 

the debtor two months hence, but at prefent I will attend to my own bufi- 

nefs;”  in fuch a cafe, i f  the debtor afterwards die* the furety muft pay th£ 

debt. Such is the fenfe of the phrafe: and this is alfo the import o f the the 

text o f V r i h a s p a t i * “  on failure o f their engagements, the tw o fiift 

muft ^ay the fum lent” (C X L II g). M enu  alfo declares* that the furety 

for appearance muft himfelf pay the debt, i f  he do not produce the debtor*

C X L V II.

Menu :—The man, who becomes furety for the appearance 
of a debtor in this world, and produces him not, fhall 
pay the debt out of his own property*

M u s t

I© , §L
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M ust difpofe himfelf to pay the debt out of his own property.
CuLL'TJ CA BHATTA.

H ere it fhould be obferved, that, when the agreement is limply this, “  I 

will produce or fhoW the debtor at fuch a time,” and no place be fpecified; 

if  he Juhow him on that very dayj while bufied in holy worlhip or the like, 

or occupied with other atfairs and fd forth; it might be fuppofed on a cur- 

fory view, that the agreement is not violated ; but we humbly think it rea- 

fon able to affirm, that in fuch a cafe the agreement is infringed; for the 

creditor requires the debtor to be produced at the time agreed on, that he 

jnay recover the fum lent; he requires him to be fo produced, as may tend  ̂

to the recovery of the money: this the furety undertakes to fulfil, and the 
terms of his engagement mull be fo underftood ,* but it is not fulfilled by 

indicating the debtor at fuch a time, when he is not amenable; the fiirety 

mud: therefore {how the debtor at a time when he is at leifure and amenable. 

Such is the modern mode of interpretation.

A  r u l e  has been propounded for the cafe of a debtor abfconding 

through the fault of another; what is the rule if he abfcond to evade 

payment of the debt I On this point

C X L V Ill.

4V r ih a s p a t i  declares: —- L et  the creditor allow time for 
the furety to fearch for the debtor, who has ablconded j a 
fortnight, a month, or fix weeks, according to the dis­
tance of the place, where he may he fuppofed to lurk ’

2 . Let no fureties be exceflively haraffed; let them gradu­
ally be compelled fo pay the debt; let them not^ be at­
tacked if the debtor be at hand and amenable * fuch is the 
law in favour of fureties.

“ F or the debtor, who is miffing or has abfeonded;” accordingfto the

literal fenfe of the verb ■ fias, be invifible or not tobe found. “  According

to the diftance of the place >  according to the remote or near fituation of
the
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the place and fo forth. “  Gradually without the confent of the furety, the 

whole fum fhall not be at once exacted at the ftipulated term. “  If the 

debtor be at hand ; ”  i f  he be prefent, or i f  he be willing to pay the debt, 

fureties mull not be required to produce the debtor or pay the debt.

I n refpeft of a furety for honefty, a text of law, cited in the Retnasara, 
propounds a rule.

C X L IX .

S m r i t i F rom a malicious debtor, who is bn any account 
difpofed, through enmity, to take the prote&ion of a 
ftranger profejfedly hoftiie to his creditor, or to do any thing 
inaufpicious to him, or to adopt the condudt of wicked men,

Let a furety for honefty be taken as a precaution againft 
fuch behaviour; if his condud belie the promife, his 
furety muft pay the debt.

"  F r o m  a malicious debtor, who is difpofed &c j ” whofe mind is 

bent on taking the protedion o f a ftranger, that is, of a profeffed 

enemy to the creditor; on doing any thing inaufpicious to the creditor; 

or on adopting the conduct: o f  wicked men, fuch as thieves and 

the like. W hy fhould a debtor take the protection of his creditor’?; 

antagonift? In reply to this he adds “  through enmity lending his own 

money the creditor confers a favour; when he demands his money, the 

malice of a wicked man is roufed. This is obvious.

The Retnacar a.

" A s a  precaution againft fuch behaviour;”  left he fhould take refuge with 

a profeffed enemy o f  the creditor and fo forth : let fome perfon be taken as 

furety for honefty or confidence; that is, for the certainty, that he will not 

feek the protection of a profeffed enemy and fo forth. Such is the fenfe o f 

the firft phrafe. He is in reality furety for honefty. He fays, “  that man 

is honeft, he will be ready to pay the debt, and will not take refuge with

tthy profeffed enemy.”

“ I f
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“  I f his conduct belie the promife j” if it be different from what was pro- 

mifed : taking the protection of the creditor’s enemy, if he difcharge not 

the debt, the king (hall compel the furety to pay the debt at the clofe of the 

ftipulated term. Such is the fenfe of the laft phrafe: and this is alfo the im­

port of V r i h a s p a t i 's expreffion, “  on failure of their engagements, the 
two firft muft pay the fum lent.”

O n  this te x t (C X LV III) C hande' sw a r a  remarks, that, “  wherever con­

fidence is wanting, the king ihould require a furety for confidence or honejly 

to be given.” Accordingly, if the creditor refufe the loan, apprehending the 

infolvency of the borrower, and fome perfon affirm, “  he is not infolvent;” 

and if the creditor, confiding in that affurance, lend the money * that perfon 

alfo is a furety for confidence, as has been already noticed. This and other 

points may be reafoned. Hence B h a v a d ev a  has faid, if it be affirmed by 

fome perfon, “  that man is not thy debtor, but fome other honeft man,” 

Ihould it be afterwards proved by other evidence, that he was the debtor, that 

cheat is deemed a furety. According to this opinion of B h avad e 'v a , it 

muft be underftood, that, if a cheat, fent by the debtor, make fuch affirma­

tion, he is only deemed a furety for confidence; but, if he make that affir­

mation when queftioned by the king or the umpire, he is a perjured witnefs, 

and fhall undergo the puniffiment of falfe teftimony.

I n law fuits there are three forts of fureties; the reprefentative of the 
party, who pleads his fuit; the furety for his appearance; and the furety 

for the fum which may be due from him. This and other points may be 

underftood from popular p ra ctice . It has been almoft cxprefsly declared 

already, and Ihould be further difeuffed under the title of adminiftration of 
juftice.

W hat Ihould be done in the cafe of a furety for ordeal, C a' tya ' yam a  

declares.

CL.
Catya'yana:— At the time and place when the ceremony 

Ihould be performed, if he fail in ever fo fmall a degree,
R r r  , the
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the furety fhall be compelled to pay the fum as a juft debt :
fuch is the law relpe&ing proved debts.

'A hen the ceremony {hould be performed when ordeal Ihould be per-* 
formed.

The R etnacara.

T he meaning is, that this concerns ordeal. I f  the furety for ordeal, 

having declared, “  when ordeal fhall take place, I will produce that man,”  

fhould pafs that day, however inconfxderable the delay may b e ; i f  he de­

lay it one watch, or even half a watch beyond the day appointed; the 

furety, who entered into that engagement muft pay the fum “  as a juft debt” 

proved to be due. So much has been delivered by way of commentary on 

the preceding text of C a' t y a 'y a n a  (C X L V ). M enu has delivered a text 

o f the fame import with the expreffion of V jr. i h a s p a t i , “  and even their 
Ions, if they be dead” (C LI 2).

“ A  s u r e t y  for payment” (C L I 2);  a furety, who has formally de­

clared, “  I will pay the d e b t” Since the text (C X LII) expreffes, “  even 

their fons i f  they be dead,”  “  heirs”  may here fign ify fon s  (C L I 2).

The Retnacara«

E ven the furety for delivery, mentioned by VrI h a spa ti, is confxder- 
cd by Menu as the fame with the furety for payment. By fpecifying the 
furety for payment, he exempts the fon of a furety for appearance or for^ho-
refty: and that has been exprefsly declared by M enu  in the text, which 
precedes the paffage quoted.

(  C L I.

Menu B ut money, due by a furety, or idly promifed to 
mvf,Clans and aSrejJes, or loft at play, or due for fpirituous 
liquors, or what remains unpaid of a fine or toil, the fon 
of the furety or debtor fhall not in general be obliged to pay.

2. Such is the rule in cafe of a furety for appearance or 

. good
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good behaviour; but if a furety for payment {hould die, the 
judge may compel even his heirs to difcharge the debt.

“ Money due by a furety ;** what was payable by a furety.

CuLLUCABHATTA.

Idle promifes and the reft will be difcuffed in the chapter on payment of
debts.

“ T he fon fhall not be obliged to pay money due by a furety •** this* 
which had been previoufly mentioned, muft be underftood of money due 
by his father, who was furety for appearance.

CULLlfCABHATTA.

T he word “ appearance” muft allude to the debtor as a near term.
I  h e honeft and difhoneft proceeding of a debtor had alio been propounds 
ed; hence the furety for honefty is alfo comprehended under the text; 
This Y a'jnyawalcya makes evident.

CLII.

Y a'jnyawalcya : — Should a furety for the appearance of 
the honefty of another die, his fons need not* pay the 
debt; but the fons. of a furety for payment or delivery 
muft pay thefum lent, or deliver the thing undertaken.

“  Surety for the honefty of another;” furety for the good behaviour o f  

th e debtor, giving confidence to the lender. “ Die ” is illuftrative of feclu- 
fion from the world, remote abfence and the like. “ The fons of a furety 
for payment:” the literal interpretation is this ; the fons of thofe, v>ho are 
bound for payment, that is, who are fureties for the difcharge of a debt or 
the delivery of mortgaged property, muft pay the fum lent.

** T hose who are bound for payment;” the fons of a furety for pay­
ment.

The R etnacnra.

 ̂ A
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A  s u r e t y  for delivery is comprehended under the terms o f the text. 

That in fome inftances the fon o f a furety for appearance mu ft alfo dis­

charge the debt, C a 't y a 'y a n a  declares.

C L IIt.

Ca'tyayana : —  Should a man become furety for the ap­
pearance of a debtor, from whom he had received a pledge 
as his own Jecurity, the creditor, i f  that furety die, may com­
pel his fon to pay the debt on proving the whole cafe.

If he became furety for the appearance o f the debtor, after receiving a 
pledge fo r  h is  indem nity, and the whole cafe be proved by the claimant or 

creditor; then, i f  that furety be dead, his fon may be compelled to pay the 

debt. “  Any how**and ** theperfon bound” mull be underftood, for the 

purpofe of making the agent in the fentence the fame, agreeably to rules of 

grammar; “  Jhould a man become fu rety  a fter receiving  a pledge, and be any 

how p ro v ed  to have received that pledge & c .”  “  Proved ’* is in the regular 

paffive form.

T h us, a borrower afks a loan o f a moneylender, and he requires a fure­

ty ; but the furety, for his own aflurance, demands a pledge ; in fuch a 
cafe, he became furety for the appearance of a debtor, from whom he had 

received a pledge. I f  that furety die, and the debtor alfo die or be unable 

to difeharge the debt, the fon o f the furety may be compelled to pay it. 

That debt, however, was not fecured by a pledge delivered to th e cre­

d ito r; the intereft therefore fhall be computed at the rate of an eightieth 

part increafed by an eighth. “  Appearance ”  is here illuftrative of a more 

general fenfe. Hence, if  a furety for honefty alfo take a pledge a s h is  in -  

d em n itfzn d  die unexonerated, his fon may alfo be compelled to pay the debt; 

for M e nu , ufing the expreflion “ a furety other than for payment,” in­

tends the furety for honefty as well as the furety for appearance, who are 

both different from the furety for payment. M ay not the expreflion ufed in 

the text o f M enu (C L IV ), “  a furety other than for payment,” be re- 

flridled to the furety for appearance, fince that coincides with the text of 

C a t y a ' y a n a  ? I f  the furety for honefty have likewife received a pledge,

* why
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w hy fhould not his fon pay the debt, lince the reafon o f the law applies 

equally to both ? Accordingly this glofs is delivered in the M itdcjhara on 

the text of C a' t y a y a n a  (C LIII): “  furety for appearance” is illufhra- 

tive o f furety for honefty. However, the text is there read, “  even without 

affets left by his father,” inflead o f “ on proving the whole cafe.,‘

C L IV .

M enu :— O n what account then is it, that, after the death 
of a furety other than for payment, the creditor may in 
one cafe demand the debt o f the heir, all the affairs of the 
deceafed being known and proved ?

T h i s  is a queflion propofed. “ Surety other than for payment/* dif­

ferent from the furety for payment, namely a furety for appearance and f o  

fo r th . “  A ll the affairs of the deceafed being known and proved / ’ the

circumflances, fuch as the receipt o f a pledge, being proved ;  that having 

been taken, and the receipt of the pledge by the furety being known and 

proved, and fo forth. “ The creditor, literally the g iver;” the perfon, 

who delivered a loan. After the death o f that furety, on what account, and 

from whom, can he demand payment o f the debt, fince the furety h im felfis  

dead ? This is a queflion propofed. The anfwer follows.

C L V .

Menu :— If the furety had received money from the debtor, 
and had enough to pay the debt, the fon o f him, who fo 
received it, fhall difcharge the debt out of his inherited 
property: this is a facred ordinance.

I f the debtor had given money, i f  money had been given by the^debtor 

(to the furety o f courfe, from the purport of the te x t;) then the furety has 

enough to pay the debt; he has a lien on money applicable to the payment 

o f the debt (money of courfe received from the debtor). His fon there­

fore fhall difcharge the debt “  out o f his property.” The money fo receiv­

ed is referred fecondarily to his fon. “  This is a facred ordinance;”  it is 

direded in the fyflem o f jurifprudence, that he fhall difcharge the debt.

S s s Such

' G°ix ' ■ • -
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Such is the interpretation delivered in the Retndcara. But C u l l u c a - 

3SHATTA explains the term as an epithet o f furety; it fignifies one, 

to whom property has been given as a pledge: and thereby having in his 

hands a lien on a fum fufficient to pay the debt, h is fo n jh a ll difcharge it.

H e l a V udha  otherwife expounds the phrafe, “ all the affairs ofthede-  

Ceafed being known and proved ‘ the circumflance of his not having re-* 

ceived any pledge being known and proved/ Thus, if  he became furety 

without having received a pledge, and the whole cafe be known and prov­

ed, on what account could the creditor demand the debt from  his fon  after his 

death ? O f courfe on no account. Hence, after the death of one, who 

became furety for the appearance o f another without receiving a pledge, the 

judge fliall not compel his fon to difcharge the debt. But the fubfequent 

text (C L V ) is explained as above. In effedl there is no difference, How­

ever, the law concerning money due by a furety for appearance, already 

propounded (C L 1), would be vainly repeated in the fubfequent text (C L IV ),

« Ip the furety had received money; i f  property had been delivered to 

him not amounting to gift. Confequently, i f  effefls had been delivered to 

the furety by way o f depofit, without declaring a pofitive gift and fo forth; 

i f  the furety be fuch, we fa y , his fon fhall difcharge the debt out of his pro­

perty, namely the property which is in his poffeffion, held as a depofit.

He muft difcharge it although he hold no property given to him . This 

takes place, when the furety for appearance has not produced the debtor, 

and that debtor afterwards dies, or though living is infolvent. This cafe is 

intended. Or with a view to the cafe of a furety for payment, this text 

(C L IV ) enforces the fenfe o f the preceding text. “  A ll the affairs of the 

deceafed being known and proved j ” the whole circumflance of his not hav­

ing revived a pledge being known and proved. On what account then 

might the creditor demand the debt, after the death o f a furety for appear­

ance, who had received no pledge ? It follows of courfe, that on no ac­

count can he demand it. By the condition fpecified, that the receipt of no 
pledge be proved, it is intimated, that, i f  he became furety for the appear­

ance o f a debtor, from whom he received a pledge, then, fhould he die, 
the creditor may recover the debt from his fon.

I n«
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| f there be feveral fureties, by whom mull the debt be paid ? And 

what (hall be the decifion of fuch a cafe ? For inflance; if  there be many 

Sureties for payment, or many fureties for appearance, or honefly, who have 

received a pledge ; in fuch a cafe may payment be required from any one of 

them ? or mull they all pay their proportionate fhares of the debt ? or each 

feverally pay the whole fum ?

C L V I.

Y a'jnyaw alcya  : —  W hen there are two or more fureties 
jointly bound, they fhall pay their proportionate lhares 
of the debt; but, when they are bound feverally the pay­
ment fhall be made by a n y  o n e o f  th em , as the creditor 
pleafes.

At the time o f contrafling the debt, i f  it were fettled by the exprefs de­

claration of the creditor or of the debtor, or by the engagement o f the fure­

ties themfelves, that the creditor (hall receive the debt from the hands of 

any one of feveral fureties bound for the fame debt, this text propounds 4 

rule of decifion for that caf *. Two or more perfons may become fureties 

in confequence of the creditor’s requifition : for inflance, he may require 

feveral fureties, refle&ing, “  if a fingle furety die as well as the debtor, 

from whom could the debt be recovered ?” Or the debtor may ingenuoufly 

give feveral fureties. Other cafes may be eafily fuppofed.

T he fenfe of the text is this; when there are many fureties, they muft 

make up the fum according to their proportionate fhares, and pay it to the 

creditor. The whole meaning is, that the general law direfls payment o f 

the debt by proportionate fhares in the cafe o f many fureties for the fame 

debt. He propounds a fpecial rule : “  but when they are bound‘feverally 

& c. If they be bound in the fame manner as a fingle furety; if  any man 

fingly become furety for a debt, as that whole debt mull be difcharged 

by him, fo, if they become feverally bound for the payment o f the whole 

debt, jt  may be ex a Sled from  any one o f  them. When thefe fureties become 

-fo bound, the payment fhall be made by any one o f  themt as the creditor 

pleafes. Confequently, fliould the creditor chufe to require payment o f the

, whole
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whole debt from D e' v a d a t t a  alone, it mull be difeharged by D e Va - 

v a t t  a alone : i f  he chufe to require payment of the whole debt from any 

one of them, it muft be paid by any one o f them. But, i f  he chufe to 
require it from all proportionally ; it muft be difeharged by all the fureties.

In this and other fimilar modes ftiould be underftood the creditor’s option*

I f the creditor be defirous o f exacting payment of the whole debt from 

each o f the fureties, what would be the confequence ? Since that is contrary 

to juftice, his wifh o f exacting an undue fum would be fruitlefs: for who 

can obtain many hundred fuvernas for a loan of one hundred fiv ern as ? To 

detail the reafon of the law would unneceflarily fwell the book; it is there­

fore unnoticed.

Should the creditor chufe to exadt payment of the whole debt from any 

one furety, it is fettled that he muft difeharge it. Having paid it, may that 

furety recover from all the other fureties their proportionate {hares of the 

debt? On this queftion a certain author has faid, he (hall not recover their 

proportionate Jhares from  the other fu reties, fince no law has exprefsly declared i t : 

for the general rule diredts, that “ they {hall pay their proportionate {hares 

and it is intimated by a fpecial rule, that “ payment {hall be made as the 
creditor pleafes.*’ Confequently, when there, are two or more fureties bound 

like a fingle furety for the payment of the whole debt without mutual con­
nexion or joint refponfibility, then the payment {hall be made as the creditor 

pleafes : he may exadt payment of the whole debt from any one of them, or 

from all the fureties, under the authority of that fpecial rule. In a differ­

ent cafe, when two or more fureties are jointly bound, they muft pay their 

proportionate {hares of the debt: how could one furety, having difeharged 

the whole debt, recover from the reft their proportionate fhares, when all 

were fc/verally bound like a fingle furety ? The law forbids it.

T h a t  is w rong; for the general and particular rules would be irrelevant, 

fince there would be no contradidtion o{ fenfe, or exception. In all cafes 

where two or more perfons have become fureties, all the fureties {hall pay 

their proportionate {hares o f the debt; but, if  they be feverally bound like 

a fingle furety, another diftindtion is ftated, namely that payment {hall be 

. made
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made as the creditorpleafes: as in the injunction, 11 give curdstothe pridis* 

a n d diluted curds t o t h e  C a u n d i n y a s , ”  meaning to thofe, who have offici­

ated at the folemn rites.* In fadt, the expreffion, “  as the creditor pleafes/’ 

ihould be confidered only as a circumftance of the adtion. That adtion is 

fuggefted by the neareft term* “  they lhall pay and the agents in the fen-* 

tence are the fureties juft mentioned. It appears therefore, that immedi­

ate payment muft be made by the exertion o f any one of them, dr by all the 

fureties, at the option o f the creditor: and that exertion confifts in mak­

ing up the fum by any poffible means* and fo forth. It follows, that 

all muft. ultimately pay their proportionate ihares of the debt. There is 

not confequently any difficulty. Again j if any one furety refufe to pay his 

lhare o f  the debt, the king ffiall compel him to pay it. But if  any one of 

many fureties fay, “  I will alone difcharge the debt,’* no law diredts, that it 

fhall be folely paid by him * reafon alone fuggefts it.

W hen the debtor gives a fecond fufety for payment* or for appearance, to 

the furety for payment j in that cafe alfo, like a creditor obtaining the fum 

from the furety who is refponfible to him, the original furety fhould pay the 

debt to the creditor * but the fubordinate furety cannot be attacked by the 

original creditor. So in other cafes a rule of deciiion may be deduced by the 
reader himfelf.

I f the fureties become feverally bound* each for his own Undertaking, they 

may each be feverally compelled to pay the whole fum, f o r  •which he became 

bound, to the creditor. In this glofs o f the Vivada Retndcara, “  each feve­

rally”  fignifies one by one * intending the cafe of more than one feparate en­
gagement.

As the creditor pleafes *” for inftance* when the engagement\is made* 

the creditor fays “  at my option the fum may be exadted from any one fure­

ty * I am not reftrained to make a joint demand * any one furety muft pay 

the whole fum.”  Such is the fenfe.

The Vivada ChintdmenL

*  I infert the whole example, which is incomplete in the citation. The fpecial injunction is ah excep­
tion to the general precept. Bat a rule* unconnected with, and independent of, another, is not a particular 
or exceptive rule.

T t t  T his
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T his point has been fufficiently explained by the text of V r i s h a s p a t i  

(C X L II 3). I f  the furety for payment die, it is eftablilhed that the debt 

may be recovered from his fon j ftiall it be recovered with or without intereft ?

C L V II.

V ya"s a :-—T he fon of a fon fhall in general pay the debt of 
his grandfather, but the fon only fhall pay the debt of his 
father incurred by his becoming a furety, and both o f them 
without intereft; but it is clearly fettled, that their fons, the 
great grandfon and grandfon refpettively, are not morally 
bound to pay.

T he fenfe is, the grandfon muft pay the debt which was contradted by 

his paternal grandfather without giving a pledge. This muft be confidered 

as appertaining to the title of payment o f debts. “  The debt of his father 

incurred by his becoming a furety j”  if  his father became furety for the pay­

ment of a debt due from any perfon ; or, taking a pledge, became furety for his 

appearance or honefty j then, fhould the father die, his fon muft pay that debt 

without intereft j he muft only pay the exadt fum borrowed, and no intereft 

upon it. Confequently the entire debt o f the grandfather muft be paid by 

the grandfon without intereft} and the debt of the father, incurred by his 

becoming a furety, muft be paid by the fon without intereft.

The Retnacara.

H ere  the entire debt of the grandfather fignifies the debt contradted by 

the grandfather with a ftipulation of intereft. “  Their fons are not morally 

bound to pay j”  a fon of the grandfon, and a fon of the fon. The great 

grandfon need not pay any debt o f his great grandfather, nor the grandfon 

the dejjft of his grandfather incurred by becoming a furety.

C L V III.

C a t y a y a n a :— Money due by a furety need not on any ac­
count be paid by his grandfons, but in every inftance fuch 
a debt incurred by his father muft be made good by a fon 
without intereft.

T he
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T he debt of a grandfather, incurred by his becoming a furety, need not 

be paid by grandfons; fuch a debt (hall only be paid by a fon : Hill, how- 

ever, without intereft. T o  denote this, the particle is employed. The con- 

neffive feufe is, that the fou is alfo exempted from the payment of inter- 

eft. From the expreffion •• in every inftance,’- a certain author has de­

duced, that the debt o f his father, incurred by his becoming a furety, 

or on his own account, (hall be paid by the fou without intereft, as a 

incurred by his grandfather is paid  by a grandfon without interej}. 
That is wrong! for it is inconfiftent with a text which will be cited 

from VR.H M FATt (C L X V II a), and with the glofs of ChandeW ara,
“  the debt muft be Paid by with intereft, as if  it were their own." 

Hence the expreffion “in every inftance” muft be underftood to lignifjt 

“  in every inftance of a furety for payment and fo forth.”

C L IX .

Smnti, cited in the Mitdcjhara:—Should the debtor be in* 
folvent, and the furety have affets, the principal only
muft be paid by his Jon  ; he is not liable for the payment 
of intereft.

T his text alfo ordains the payment o f a debt without intereft by the fon of a 
furety for payment. What proof is there, that the debt fhall be difcharged 

without intereft by the fon of a furety for the appearance or honefty o f a 

debtor, from whom he had received a pledge ? It ffiould not be affirmed, 

that the text of C a t y a ' y a n a  above cited, expreffing “  in every inftance, ”

^  authority fo r  exempting kirn from  the Payment o f  intereft ; for that may be

otherwife expounded. Nor ffiould it be affirmed, that the text of law cited

in the M itdcjhara may authorize that inference, if  “  affets” be explained

“  a pledge.”  The author of the M itdcjhara does not warrant fuch an inter­
pretation.

O n this point it is faid, there is no authority for afferting, that the debt 

/ball be paid with intereft. The text o f Catv a  vaha directs geu.ra.ly, 

at a debt incurred by a furety (hall be difcharged without intereft. Confe- 

quently that is fettled in every inftance of a debt incurred by a furety: but

• in
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in the present inftance the confequence might be inconfiftent with reafon.

It cannot be true, that the fon o f him* who, having received effects worth 

ten pieces of money, became furety for a debt of five pieces, fhall pay the 

debt without intereft. I f  a chattel of fmall value have been received as a 

pledge, then only fhall the debt be difcharged without intereft; but when va­

luable effedts have been received, why fhould payment be accepted without 

intereft, while the afTets are fufficient for the w hole debt ? The debt muft 

therefore be difcharged with intereft; and the furety muft reftore the furplus, 

if there be any, to the debtor or his family.

T his decifion regards a pledge which may not be ufed j it is not fit, that 

the furety fhould ufe the pledge. But, if  it be ufed, payment muft be made 

in proportion to the ufe and profit o f  the p ledg e. I f  it be afked, the pledge re­

ceived being of very inconfiderable value, the whole debt, even without intereft, 

might not be fully difcharged ? The anfwer is, even that is admiffible : ac­

cordingly it is expreffed in the text of M e n u , “  i f  the furety had enough to 

pay the d e b t a n d  in the glofs of the M ita cjh a rd , “  i f  he had received a 

fufficient pledge.”  Should the fon of the furety alfo die, the fuccelfor of the 

debtor, who has received his heritage, fhould withdraw the pledge from the 

grandfons of the furety, and himfelf difcharge the debt. Such is the mean­

ing.

I f there be two or more fureties for the fame debt, and one o f them die 

leaving a fon, fhould it be the creditor’s choice to recover the debt from the 

fon, he muft receive it without intereft, and not with intereft. But, fhould 

it be the creditor’s choice to recover the debt from another furety, the fon o f 

the deceafed furety muft pay his proportionate fhate * but he need not pay in­

tereft, for he is the fon of a furety. The creditor, however, may recover 

the de£t with the whole amount of intereft, fince the furety called  upon muft 

immediately pay th e whole furrt. Whence then can the intereft be recovered 

on the fhare of the debt which is payable by the fon of a deceafed furety ?

T o  this it is anfwered, i f  there be many fureties feverally bound like a fingle 

furety, fhould any one of them die leaving no fon or other h eir liable f o r  th e  

debt, from whom could his fhare of the debt be recovered ? Confequently, 

as in that cafe the furviving fureties muft contribute their proportionate fhares

o f
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< f the ieja cn ey , and difchargc the debt, although “ payment be made as the 

creditor pleafes j ”  fo in this cafe alfo, even though the ion be living, he is as 

it were nonexiftent in refpedt of intereft: confequently the furviying fa re ties;, 

together with the fon of the deceafed furety, muft contribute their propor­

tionate /hares of the principal fum, but the amount of intereft muft be made 

good by them unaided by that fon.

B u t  fome lawyers remark, when the creditor makes his election of reco­

vering the ‘whole fum from one furety, he /hall receive it from one alone * 

how can the furety, who difeharges the debt, recover proportionate /hares 

from the reft ? But, if  the creditor have chofen to receive the fum from all 

the fureties in due proportion, then the fon of a deceafed furety muft pay his 

fhare of the debt without intereft. Again ; when five perfons have become 

jointly bound as fureties for a debt, then, fhould one die, his /hare of the 

debt muft be received from his fon without intereft: but, if he leave no fan 

or other amenable heir, his proportionate /hare is loft} fince it was virtually 

underftood when the agreement was made, that the five perfons were each 

bound for a fifth part o f the debt. Yet, i f  it were agreed, “  /hould any 

one of us die, the debt muft be difoharged by fuch of us as furvive,”  then 

the whole debt muft be paid by the furviving fureties contributing their pro­

portionate /hares. This is mentioned merely as an example; that in other 

cafes alfo the adjuftment muft be made according to the tenour of the agree­

ment, may be eafily inferred by the reader himfelf.

S h a l l  the furety, thus becoming a creditor, recover what has been paid by 

him to the original creditor in confequence of the debt remaining undifeharged 

by the debtor though living, but infolvent, di/honeft or the like?

\
C L X .

V r Ihaspati ordains:*—Should a furety, being haraifed, pay 
the debt, for which h e  was bound, he fh a ll  receive twice 
the fum from the debtor after the lapfe of a month and a 
half.

, ** A SURETY }” a per/on, who has become bound fo r  another, “ Being

U u u  harafted i *



haraffed; ” being adjudged by the arbitrators to pay the debt, ?» this form , 

«* fince he became furety for that man, he mull pay the debt to the creditor.’1 

“  After the lapfe of three fortnights or a month and a h a l f after forty five 
days. A  debt of one hundred fuvernas, having accumulated with intereft 

to two hundred fuvernas, is again doubled and amounts therefore to four hun­

dred fu v e r n a s that fum he lhall receive from the debtor. The caufe of 

doubling the debt is the offence committed in not immediately paying it.

CLXI.

V ishnu andN^REDA:— I f the furety, being haraffed by the 
creditor, difcharge the debt, the debtor fball pay twice as 
much to the furety.

C L X II.

Y ajnyaw alcya  :— W hen the furety is compelled to pay a 
notorious debt to the creditor, the debtor fhall be forced 
to repay double the fum to the furety.

“ Notorious f  adjudged by arbitrators. “ Notorious ” fhould be un- 

derftood in the text of V ishnu and Nared a , for it has the fame import 

With the text of Y ajn yaw a lcya . V r ihaspati renders the meaning 

evident.

CLXIII.

V rihaspati : —  I f dull f u r e t i e s  innocently pay the debt, 
when unbidden, or when required to pay another debt, 
how and from whom can they recover the fum ?

f
“  Du l l / 1 whofe underffanding is flugglifh; being flow even in their 

own affairs, it  is perceived, that their minds are heavy. “  Innocently ; ”  

without guile. ** Unbidden” by the umpire.

The Retndcara.

T he meaning is, not told by arbitrators, “ pay the fum to that man.” 

Here “  unbidden by arbitrators “  alfo implies, that it is not any how

proved

( 466 )
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proved by witnefles, that the debt fhould be paid by the furety. Accord­

ingly Y a'jn y a w a l c v a fays “  notorious,” that is, not unbidden by arJ  

bitrators. So

CLX1V.
C a/tya/yana : —  T he furety fhall immediately receive from 

the debtor, b u t  w ith o u t in te re ji, the fum which he has paid, 
when legally urged by the creditor, on proving the cafe 
by witnefles.

On proof by witnefles, that the debt ought to be paid. “  Urged by th6 

creditor/’ mentioned as a matter of courfe; for payment would hardly be 

made by one who was not urged. From the expreffion, “ he (hall receive 

the fum,” it appears, that the furety fhall receive fo much only as was paid 

by him to the creditor, and not double that fum. But the double fum has 

been diredled by the text of Y a 'j n y a w a l c y a  ; there is confequently an 

inconfiftency. It mull therefore be fettled, that within a month and a half 

he can only receive the exadl fum paid, but after a month and a half he fhall 
receive twice that fum. In this cafe, however, there is no reference to the 

period in which a debt is regularly doubled, fuch as fifty months and the 

like, for no fuch law exifts j the expiration of a month and a half is alone a 

fufiicient term, under the text of V r i h a s p a t i  (C L X ) ,  to double the fum. 

Such is the beft mode of interpretation approved in the Retndcara.

G rahe' s w a r a  and M isra explain the text of C a"t y a "y a n a  as intend­

ing only the following cafe; a confiderable fpace of time having elapfed be­

yond the ftipulated term, if the creditor refolve on recuring to the king, but 

the furety, apprehending punilhment, pacify the creditor at a pecuniary ex- 

penfe, and difeharge the debt, the furety fhall in that cafe recover from the 

debtor the money employed in appealing the creditor; but fhall only receive 

back the exadt fum, not twice the amount. But the author of the M itdcjhard 

fays, twice the fum mull be immediately paid. He holds, that thelapfe of a 

month and a half is not required. To reconcile the text of Vr i h a s p a t i , 

money expended in appealing the creditor mull: be fuppofed. On thisfqb- 

jedt Y a j n y a w a l c y a  propounds a diftindtion.
GLXV.
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C L X V .

Y ajnyawalcya:-—Female flaves and cattle delivered 5)? 
a furety mull be made good with their offspring, grain fhait 
only be repaid two fold; cloth is declared to be quadrup­
led;1 and liquids o£tupled.

** F emale flaves and cattle j” a debt confiding of female flaves or cattle*
I f  a furety be compelled by a creditor to deliver female flaves, goats, and the 

like, they fhall be received back by the furety with their offspring only : but 

grain and the reft with the accumulation mentioned. Other things can only 

be doubled*

The D ip a c d ie d .

T h e  doubling of every kind of property having been fuggefted, .it is  herc 

directed by a fpecial law, that liquids {hall be repaid ©dtuple j  cloth qua­

druple j and female flaves or cattle with their offspring, that is, with no ©they 

recompenfe but their offspring. I f  one female goat, having been lent, be 

made good by the furety in confequence o f the debtor being unable to dif- 

charge the debt, then, after the lapfe of confiderable time, the debtor being 

able to difeharge the debt, one female goat fhall be delivered to the furety, 

and as many kids as have been produced from that j i r j l  goat. If that female 

goat die unproductive, the debtor muft afterwards deliver a Angle goat, and 

ho kids, for none have been produced. “  Grain and the reft y  grain, cloth 

and liquids. “  Other things gold and the like. The giofs o f  the D'tpa- 

calicd  may be taken in a literal fenfe.

H e r e  an obfervation fliould be made. When the furety would have 

been liable for the payment o f the debt in confequence o f the debtor's ,ab- 

fence; i f  the furety be dead, it fhall be paid by his fon alone, and without 

intereft, as has been mentioned. Afterwards, when the debtor is amena­

ble for the payment o f the debt, it is reafonable, that he Ihould pay to the 

fon of the furety twice the amount of the original fum paid by him without 

intereft. Muft that debtor again pay the arrear c f  intereft to the creditor,

Of not f On this queftion fome remark, that the principalfum only, and no

intereft, has been received from the fon of the furety: the intereft fhall 
»

therefore
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therefore be recovered from the debtor j for it is inconfiftent with reafon, that 

the creditor fhould fuftain a lofs without any fault on his part. But others* 

fay, that intereft: need not in that cafe be paid by the debtor, fince no latV 

directs it. Is not the general law, which ordains intereft at the rate of an 

eightieth part, applicable to this cafe? N oj for that is precluded by the 

text o f C a t y a 'y a n a  (C L V III), the terms of which are expounded “  void 

o f intereft fince, i f  intereft were payable by any perfon whomfoever, 

it could not be void o f  intereft. O f thefe two opinions, preferring that 

which is beft and moft firmly eftablifhed, a fingle rule of decifion fhould 

be adopted.

O n this text (C L X V ) the M itacjhara has this comment : that kind of pro-* 

perty, for which a fpecial recompenje or rate of intereft has been propounded, 

being paid by a furety, the debtor rauft immediately make it good, without 

any reference to particular periods, but with the intereft propounded : fuch is 

the implied fenfe. The author conceived, that intereft is propounded by the 

text on female flaves, cattle, and the like j now there can be no intereft with­

out a loan, as has been already ftated} but female flaves and cattle may be 

lent by one, who is unable to maintain them himfelf, and wilhes they fhould 

be fupported: this text intends only fuch a loan.

\

X  X x CHAPTER
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C H A P T E R  V.
O N  T H E  P A Y M E N T  O F  D E B T S .

A  D E B T  o f fuch a kind fhould be paid ; a debt of fuch a kind fhould 

not be paid ; it fhould be paid by this heir s it fhould be paid at this 

tim e; it fhould be paid in this mode: thus the fubjedt is five fold in ref- 

pe<5t o f  the debtor. It is two fold in refpedt o f the creditor, namely the rule 

for delivery, and the rule for receipt. O f  thefe feven topicks o f loans and 

payment, one topick, the rule for delivery by the creditor, has been ex­

pounded. Explaining the verb “  give ”  or deliver in the fenfe o f pay­

ment, the other fix topicks are expounded in the two follow ing  chapters*

Such is the method authorized by the M itacjhara.

CLXVI.

Vrihaspati:— B y whom, to whom, and in what mode, 
fhould, or fhould not, be paid a loan, which has been 
received from the hands of another in the form of a loan 
on intereft, fhall be now declared:

2. I f  the time of payment be not expreffed, the debt fhall 
be paid on demand with the interejl then due ; i f  ejcprejjedy : 
at the full time limited; and i f  not previoufly demanded, 
when intereft ceafes on becoming equal to the principal: if  
the father fhould die in debt, it fhall be paid by his fons 
with intereft as fa r  as the law allows.

B y  the text o f N aTr e d a  (I) the forenfick term of “  loans and pajbn^nt’* 

is Hated as comprehending twenty topicks in refpedt o f the creditor and

" . debtor.
; , ■ ■ , J •••■ ' . •' ‘ ~ ■
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debtor.* The verb “ give” or deliver has confequently the double fenfe 

of lend and pay. The topicks fuggefted by the verb taken in its fenfe of 

** lend,” namely the eight fold rule for delivery by the creditor (intereft and 

the reft), and the rule for receipt by the debtor (ftipulated intereft and the 

delivery of the intereft promifed and fo forth), which conftitute ten topicks 

of loan and payment, have been dire&Iy or virtually expounded. The to­

picks, fuggefted by the verb taken in its fenfe of “  pay,”  are now pro­

pounded, namely the eight fold rule for payment by the debtor, and the 

rule for receipt by the creditor, which alfo conftitute ten topicks of loan 
and payment.

“ F rom the hands o f another;”  from the hands o f the lender. “  In 
the form o f a loan on in te r e ftw ith  a declaration, “  that (hall be repaid with 

intereft by me to h im :”  the conftrudtion is, * the debt which had been 

received in  th is m anner.' B y what debtor that fhould, or fhould not, be re­

paid ; to what creditor it fhould, or fliould not, be paid ; and how or in 
what form it fhould, or fhould not, be paid. Again ; imagining the word 

“  what,”  the topicks of what fhould, or fhould not, be paid, may be un- 
derftood, as in one reading o f the text o f N aked  a (I).

"  I t  fhall be now declared this, fignifying ‘ almoft at the prefent 

time,’ exprefles, that it fhall be forthwith declared. The fage proceeds to 

the rule for payment (CLXVI 2): that debt, which has been received for 

no ftipulated term, muft be repaid on demand; that is, on a fimple demand. 

Confequently, for that loan, which has been received on requefting it in 

this fimple form, “  lend me the fum ,”  the rule o f payment is fuch, that 

no delay muft be made when the debtor is told, “  pay the debt.”

/
W hen it is fettled by both parties, that the will of the creditor fhall regu­

late the time of payment, the debt muft be paid on a fimple demand ; but, 
when another term has been fixed, it muft be paid at the full time limited.

M i s r a .

•  f  what may be lent ~\ f

, what may not be lent I I I
' By whom what muft be paid > to whom «  lin  what form

what need not be paid J L J

H e !  for receipt^ } b  ̂ **• creditor{  } bX debt«r- A n d

... V ..... ...._-.. . .. ,
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■ An d  B h a v a d e ' v a  fays, when a time has been fet'tled by both parties’, 

as the period of payment, or when the debt has been made payable at the op­

tion o f the creditor, & c. In this glofs, the words “  fpecifick time”  muft 

befupplied. T o  both thefe opinions it may be objected, that the fubfe- 

quent phrafe “  at the full time limited ”  would be a needlefs repetition.

But that phrafe concerns a debt, for which a time o f payment has been 

fixed. Confequently, for that loan, which has been received on applica­

tion made in this form, #* I will pay the debt within two years, lend me 

the fum required” the rule o f payment is fuch, that no delay muft be made,

“when that period is complete. But, when a loan has been received on a 

fimple requeft in this form, “  lend me the fum required, ”  artd the creditor 

meanwhile has not demanded it, what fhould be done ? The fage adds,

“  when the intereft c e a f e s n o w  intereft ceafes on the debt after the lapfe 

o f time fufficient to double it, as has been already mentioned: that it 

muft be then paid, is the rule o f payment for fuch debts. This and other 

points may be argued.

I t  has been thus explained, that the very perfort, who contra died th* 

debt, muft difeharge it. But in the cafe o f  his death, the fage adds, *« i f  

the father fhould die in debt, it muft be paid by his fons.”  On failure o f 

the father, who contracted the debt; that is, i f  he die, or be fecluded from 

the world, or go to a foreign country;  the debt muft be paid by his fons 

with intereft. It muft be paid even by his fon’s fon but without in­

tereft.

CLXVII.

Vr iha s p  a t i  : —  T he father’s debt muft be firft paid, and next 
a debt contra&ed by the man himfelf; but the debt of the 
paternal grandfather muft even be paid before either o f 
thofe.

2. T he fons muft pay the debt of their father, when proved, 
as if it were their own, or w ith intereft; the fon’s fon muft 
pay the debt of his grandfather, but without intereft; and

Y  y y  .hiS

' 'if
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his fon, or the great grandfon, fliall not be compelled to
difcharge it, unlefs he be heir, and have affets.*

F irst  the debt of the grandfatherJhould  be difcharged, next the debt of 
the father, and laflly the debt con traded by the man himfelf: fuch is the

i •
legal order o f payment. “  A s i f  it were their own j ”  as their own debts 

are paid with intereft, fo muft this be paid with intereft. “  When proved;'* 

when eftablifhed by the teftimony o f witnefles. But the debt o f a grandfather 

may be difcharged without intereft. “  His fon the grandfon’s fon, readily 

fuggefted by the preceding term, is thence under flood. Confequently the 

great grandfon {hall not be compelled againfl his will to difcharge the debt 

o f  his great grandfather; but, i f  the great grandfon be willing, it may be 

difcharged by him.

CLXVIII.
V ishnu : —  If he, who contra&ed the debt, Ihould die, or 

become a religious anchoret, or remain abroad for twenty 
years, that debt fhall be difcharged by his fons or grand- 
ions, but not by remoter defendants againft their will.

“  T w e n t y  years’* are connected in  the fen ten ce  with abfence in a fo­

reign country. “  Not by remoter descendants not beyond the third ge­

neration in c lu j iv e ly it need not be paid by the fourth in defcent and fo 

forth. ** Againfl their will ; ’* but if they wifh well to a great grandfather 

or other remoter anceflor, the debts even of fuch anccflors fhould be paid 

by the fourth in defcent and fo forth.
The R etn a ca ra .

(
C i v il  and natural death being in effedt equal, a lapfe o f time cannot proper­

ly  be required; therefore the commentator fays, the conftru&ion refers twenty 

years to the cafe o f ab fence in a foreign country. “  I f  they w ifh well to 

an a n c e f lo r f in c e  the non-payment o f a debt is declared a crime in the

r ^ r  Without which, the fon and grandfon are under a moral and religious, not a civil, obligation to 
pay the debt, i f  they can ; but ailets may be followed in the hands of any reprcfentative. Note by Sir 
W illia m  Jomes,

third
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third degree, b y  a text o f  M e n u * , the great grandfather fuffers torment in 

a region o f horrour i f  his debt remain undifeharged; to prevent that, is a 

benefit to the great grandfather; when they wifh this benefit to him, they 

mufl pay the debt. In like manner, the debt contradted even by a fon or 

other defeendant may be difeharged by the parent, i f  he be willing.

T h a t , which affords no gain or permanence of capital, is not a debt'f'; 

and i f  this be not repaid by any perfon, it is confequently no debt: how then 

can torment in a region of horrour be the confequence o f its remaining un­

difeharged? It fhould not be objetfed, that the text muft therefore be un­

meaning, fince the law only fuggefts torment in a region o f horrour, fhould 

the debt be not difeharged by thofe, whom the law declares indifpenfably 

bound to pay the debt. This argument is ill founded, fince the great grand­

father was himfelf bound for the indifpenfable payment o f the debt, and the 

word expreflive of caufe, in the definition o f debt (II), there fignifi.es a cir- 

cumftance only, not an efficient caufe.

I f the father die, his debts mufl: be paid by his Tons, as abovemention- 

ed ; this N a*r e d a  declares with fpecial diftindtions.

CLXIX.

N a' reda :— A father being dead, his fons, whether after 
partition or before it, {hall difeharge his debt in proportion 
to their {hares; or that fon alone, who has taken the bur­
den upon himfelf.

«* B e i n g  dead;”  having deceafed, or having retired from worldly af­

fairs : this alfo fuggefts long abfence, as exprefsly Hated in tl̂ e rule o f  

V i s h n u  (C LX V III). “  In proportion to their fhares;”  whether after par­

tition or before it :  fuch is the meaning. Confequently, after partition, 

fons muft difeharge the debt at its full term, whether known or unknown 

when partition was made, in proportion to their fhares. But, i f  they 

be undivided, they fhall pay it out o f the common property. However, 

i f  the eldeft brother, or any other brother fkilful in bufinefs, fuperintend

*  See M enu,  Chapter xx, v. 66. •i* Sec the definition of loan or debt at v* II*

• the
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the affairs o f the family like a father, he mull difcharge the paternal debt 

out o f the common flock. In effect there is no difference in the two cafes. 

This diftindion may neverthelefs be underflood ; by the firft part o f  th e te x t  

it is fuggefted, that, i f  all the brothers be fimilarly circumftanced, all, or 
any one o f them as fubftitute for the reft, may be impleaded; but, i f  any 

one brother have taken the burden upon himfelf, he alone is implead- 
able,

i f  ■

Or the phrafe, that fon alone who has taken the burden upon him- 

fe lf/ ’ may be thus expounded; when the other fons refide at various places, 

and one fon occupies his father’s abode and enjoys his father’s property, he 

alone bears the burden, namely the load form erly  borne by his father, and 

therefore he muft alfo pay his father’s debts: for M isra fays, ‘ when any 

one o f the fons is inftalled in the place o f his father, he alone m uft pay th e  

d e b t:' and he m u jlp a y  i t  becaufe he has taken the heritage. So muft two or 

more brothers, who have taken the burden upon themfelves; for the term 

“  tliat fon, ”  though expreffed in the Angular number, muft be taken in­
definitely.

A gai n j i f  any one o f the fons declare, “ I will neither receive my Jhare 

o f  my father’s property, nor pay his debts,”  and the others affent to that 

arrangement; in that cafe, thofe only, who have accepted the father’s eftate 

with his debts, Ihall difcharge the debts o f their father. T h is alfo is in­

tended by the expreflion, “  that fon alone, who has taken the burden upon 

him felf.”  Or the expreflion, “  whether after partition or before it ,”  may 

be explained, whether feparated from their father or not feparated ; and the 

particle may be taken in a determinate fenfe. I f  there be undivided fons, 

they alone muft difcharge the debt; or on failure o f  them, the divided 

fons. This interpretation fhould be admitted.

CLXX.
Y ajnyaw alcya  :—-T he father being gone to a foreign coun- 
• try, or deceafed naturally or civilly, or wholly immerfed in 

vices, the fons, or their fons, muft pay the debt; but, if 
difputed, it muft be proved by witnpfles.

“ B eing
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'* B e in g  gone to a foreign country ;** having gone to a diftant abode in 

a foreign country, and not returning within twenty years: for it coincides 

with the rule o f V is h n u  (C L X V III), and the text which will be cited 

from N a r e d a  (C L X X V ). Seclufion from the world or civ il death mull 

alfo be underftood. “  Deccafed;”  meaning natural demife.

“  W h o l l y  immerfed in v i c e s t h e  term fvyafan a) is explained by lexi- 

tographers, ‘ danger, difeafe, or calamity; falling low, vice originating in lull: 

or wrath.** Confequently, the father being involved in diftrefs, that is, being 

afflicted with a hopelefs diftcmper, or long confined in fetters by the king in 

confequence o f the offence o f another; or fallen from his clafs, as a degraded 

perfon or the like, and excluded from the patrimony ; or immerfed in vices 

originating from irregular defires, (whether avarice, lull, or any impulfe o f  

the mind,) fuchas gaming or the like, and love o f harlots; or immerfed 

in vices originating from, a wrathful temper, or governed by pride ; in alt 

thefe cafes the fon  mujl pay the debt, For in fiance; the father, behaving 

with infolent pride, fays, “  I will not pay the debt, the creditor may take 

what meafures he pleafes;” in fuch a cafe, the fon Ihould pay the debt, 

left he fail in duty to his father, out of any polfible funds, either the pater­

nal wealth or other property : but on failure o f fons, the debt Ihould be 

difcharged by the fons fon. However, the debt may be paid by the fon*S 

fon without intereft, as abovementioned: the cafe is the fame. C h a n d e 's-  

w a r a  has briefly faid, Ihould the father be unable to pay the debt, it muft 

be difcharged by his fon, or, on failure o f fons by his grandfon.

T h e  fon does not know, that his father had contracted a debt from that 

m an; or he knows it, but conceals his knowledge; in thefe cafes “  it m ull 

be declared by witnefles :** it muft be eftablilhed by the evidence o f wit* 

nefles. But on the reading approved by M isr a  ( fa c jh i bhavitam  inltead o f 

fd c fh i bhdjhitam) the literal fenfe is “  proved by witnefles.”

T he father, who contracted the debt, being abfent, or dead, or addicted 

to gaming, to frequentation o f  harlots and the like, or (under the fu ggefion  o f  

the particle V or” taken in a large fen fe)  afflicted w ith an incurable diftemper

* A mi ra  S inha , on words with many fcnfes.

► Z  Z 55 . or



p

of the like, oi* degraded, his debts muft be paid by his - fon-,* or,~ on-failure 

o f  him, by his fon’s fo n ; but, ifdifputed, the debt muft be proved by oral 

or other fu jjicien t teftimony. ,

The D'tpacalicd,

T he word “  witnefTes,”  Handing tn the text, is fuppofed in the D ipacali- 

cn to intend alfo written evidence and the like. Here the debt has 

remained undifeharged in confequence o f degradation, becaufe the degraded 

perfon held not the patrimony; not becaufe he is equally incapable o f pay. 

ing debts as o f performing religious rites. It muft be paid by his fon to 

refeue him from a region o f torment. But according to R a g h u n a n d a n a  

and others, an outcaft is only incapable o f property, fo long as he be averf? 

from the necejfary penance.

M u s t  a debt, contracted by a man who has no aftets, be paid after his 

death by his fon or grandfon ? On this queftion it is faid, even in fuch a 

cafe the debt contracted by him ought to be paid by his fon, or, on failure 

o f fons, by the grandfon;  for, commenting on the following text, it is 

faid in the D ip a ca licd , the fon, who is capable o f inheriting the eftate, not 

being blind norotherwife difqualified, but who has not received aftets left 

by the father, ts m eant;  not one who has taken the father’s eftate, for he 

is fuggefted by the expreflion, “  who has received the eftate:”  and it is 

mentioned in the M itd cjh a ra , that the fon or grandfon may be compelled to 

pay the debt, even i f  no aftets have been received : and it is ftated in the 

R etnacara , that a fon capable o f inheriting the paternal eftate, not being 

blind or otherwife difqualified, is here defigned, not one who has received

aftets left by the father j  for he is fuggefted by the expreflion, “  who has
received the eftate.”  

r

CLXXI.
Y a jn yawalc  ̂a : H e, who has received the eftate o f apro- 

pnetor kaving no In capable o f bufmefs, muft pay the debts 
o f  the eftate, or, on failure of him, the perfon who takes the
wife o f the deceafed; but not the fon, whofe father’s aftets are 
held by another.

! ' T he
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T h e  order* in which perfons are liable for debts, is therefore as follows.* 

in the firft place the debtor himfelf j on failure o f him, his fon competent 

to inherit and manage the eft a te ; on failure o f fuch, the fon’s fon; i f  there 

be no fu ch  grandfon, the great grandfon, w ife, uncle or other heir, 

who has fucceeded to the eftate, or the brother or other guardian o f  i t ; 

ihould there be no fuch perfon, he, who has taken the w idow ; i f  there be 

none fuch, a fon incompetent to inherit or to manage the ejlate. So the 

Chintdmeni, Retnacara, D ipacalicu  and the reft. However the obligation, 

on an incompetent grandfon to pay the debt is not noticed in thofe works un­

der this head. This point Ihall be difeuffed. On failure o f him, the great 

grandfon or remoter defeendant, who has not received property left by his 

anceftor, may pay the debt if he be willing, but not otherwife. Such is 

our opinion. It fhould be affirmed, fince it is pofitively faid in the D ipa- 

calico,, ‘ uncles and other kinfmen, capable o f taking the heritage o f one 

who leaves no iffue, m uf pay the debt. ’

T hat the debtor is bound to pay the debt appears from many texts 

(C L X V I 2 & c .) j  that, on failure of him, his fon, i f  competent, mujl 
pay  the debt, appears from the latter part o f the text quoted (C L X V I 2) 

andfrom  other texts ;  on failure of him, the fon’s fon if  competent ( C L X X ) ; 

on failure of him, the great grandfon or other reprefentative who has received 

affets (C LX X I) : and the text Y a' jnyaw alcya  juft cited is thus explain­

ed: o f a debtor, who leaves no competent fon but had affets for the payment 

o f  his debts, he, who fucceeds to the eftate, muft pay the debts. On failure 

of- him, the perfon who has taken the widow : and not, i f  either o f thofe 

be amenable, a fon, while the affets are held by another, or when the affets 

left by his father have been transferred from him to another. How can the 

affets be held by another notwithftanding the exiftence of a fon ? The fon 

may be difqualified, having been born blind, deaf, or the like ;  hr he may 

be incompetent by reafon o f difeafe, minority or the lik e: and the author 

o f the M itacjhara remarks, that the affets may be held by another notwith­

ftanding the exiftence of a vicious ion (Book V, v. C C C X V I). f

T he text is read, putrd n any a  sritadravyah, not the fon, whofe fath er's  af­

fets are held by another, inftead o f putro' nanydsritadravyah, the fon, whofe

fa th er's
*

1
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fa th er's  affets arc not held by any other; i f  the affets be held by another, 

although the fon be living, that fon is not liable for the payment o f his fa­

ther s debts. It is ftated in the R etnacara, that this part o f  the fentence is 

connected with the phrafe “  rauft pay the debt ;** the conftrudtion therefore 

is, the fon fhall not be compelled to pay the debt while the affets are held by 

another. Such is the intention o f  that glofs.

'

I I f no perfon have taken the w idow , the incompetent fon muff pay the

debt.

CLXXII.
N a r e d a :— O f the fucceffor to the eftate, the guardian of 

the widow, and the fon not competent to the management o f  
affairs, he, who takes the affets, becomes liable for the 
debts ; the fon, though incompetent, mujl pay the debt if there 
be no guardian of the widow, nor a fuccelfor to the eftate; 
and the perfon, who took the widow, if there be no fuc­
ceffor to the eftate, nor competent fon.

T his text may be thus interpreted; whoever takes the affets, whether he 

be the regular fucceffor to the eftate, guardian o f the wife, or fon o f  the de- 

ceafed  but incompetent to the management o f  a ffa irs , is fucceffor to the eftate 

and muftpay the debts. It is fo expounded in the Retnacara and other works. 

Its objedt has been already ftated. I f  there be no guardian o f the widow 

& c . ;”  i f  no perfon have the care o f the widow or of the eftate; i f  none 

take the widow or the eftate; the fon, that is, the incompetent fon, muft 

pay the debt. This, however, intends only a cafe where he may be juftly 

liable, namely a cafe of incompetency arifing from minority or the like ; 

for no one has faid, that a fon born blind, or otherwife excluded from  

inheritance, fhall pay the debts. “  And the guardian of the w idow ;”  

fhould there be no fucceffor to the eftate, nor competent fon, the guardian 

o f  the widow is liable for the debts. The objedt of this has alfo been al­
ready explained.

W e hold, that great grandfons are only liable for the payment o f debts, i f

, m lling
'
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’willing to pay them ; under the rule of V ishnu (CLX VIII). According td 

the D ipacalica, they may be liable for the debts, under the text of Y aT -  

n y a w a l c y a  (C L X X I). Still, however, that portion of <the text of 

Y a  j n y a w a l c y a , which is there adduced, muft be reftri&ed to the cafe 

of a  confenting defen dan t; for it has the fame import with the rule of

V ishnu (CLXVIII).

'
Should a man leave both a competent fon, and a fucceffor to hiseflate^ 

by whom fhall his debt be paid ? Let it not be anfwered, if  a compe­

tent fon be living, there can be no other fucceffor to the eflate. I f  that fon 

live in the houfe of his maternal grandfather, in confequence o f the partiality 

o f that grandfire, or in confequence o f the grandfire’s being childlefs; and. 

the father live as a coparcener with his own brothers and the reft; when the 

father dies, that fon may poffibly not take the trouble of obtaining his heri­

tage. Or a lifter lives in his father’s houfe; and the fon, through natural 

affedion, has not taken the eftate. In fuch cafes there may be another fuc­

ceffor to the eftate, although a fon be le ft. Nor Ihould it be objefled, that 
in fuch a cafe the competent fon is firft liable for the debts, as already pro­

pounded. It would be unreafonable, that the fucceffor to the eftate Ihould 

not be firft liable for the debts. That whole argument is wrong, for 

C a t y a ' ya n a  declares the fucceffor to the eftate liable for the debts only 

in the cafe where the fon is incompetent.

C L X X III.

Catya' yana:— T he judge fhall compel a fon to pay the 
debt of his father, provided he be involved in no diftrefs, 
be capable of property, and liable to bear the burden; 
but in no other cafe lball he compel the fon to pay his 
father’s debt:

2. If  the fon be afflifted with difeafe, or under the age fit 
fo r hufmefs, and another perfon be found to have taken the 
affets, the judge muft enforce payment from him ; or, on 
failure of fuch perfons, from one, who has taken the 
widow.

4 A Not• ~ % •
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N o t  driven to a foreign country by the oppreffion o f the king or the 

like, is implied in the phrafe, “  involved in no diftrefs.”  “  Capable 

o f  property not born blind, deaf, or the like. “  Liable to bear 

the burden;” not a minor or the like. I f  there be fuch a fon, him the 

judge fhall compel to pay the debt. But i f  the fon be afflicted with dif- 

eafe, or be an infant; or i f  he be involved in diftrefs, or blind from his birth, 

and fo forth; and i f  another perfon be found to have received theaffets, 

from that perfon alone lhall the judge enforce payment: if  there be none 

fuch, from the perfon who has taken the widow. Such is the fenfe o f the 

text. Here “  affl idled with difeafe” is merely an inftance. Therefore, 

Ihould a man die childlefs,, the fame rule Ihould be adduced.

C L X X IV .

V r ihaspati:— T he fucceffor to the eftate is liable for the 
debt, if the fon be involved in diftrefs; but the perfon, 
who takes the widow, lhall be liable for the debt, on fai­
lure o f  fucceflbrs to the eftate.

T h e  fenfe of the text is obvious. Let it not be objedted*, as inconfiftent 

with reafon, that, on this conftrudlion, one would take the affets o f the de- 

ceafed, and another pay his debts. Inconfiftency with reafon may not be 

objedled to that, in which fages and authors concur. In fadfe, when there is 

a competent fon, no other can be the legal fucceffor to the eftate. In the cafe 

ftated, why does he not obtain his own father’ s eftate from his uncle and copar­

cener ? I f  he voluntarily yield it to his uncle, that uncle is not the fuccef­

for to the eftate o f  the deceafed, but the occupant of property given by the 

fon. It is the fame in the fuppofed  cafe o f a lifter* Confequently there is 

no occasion for a fpecial text on this point; the fon mull pay the debts in 

confequence of his own voluntary adt. But i f  the uncles or the reft forci­

bly withhold the affets, the king lhall compel the delivery. If, through a- 

ny accident, that cannot be done, he mull enforce payment from the uncle 

and the reft; for the affets of the father make the holder o f  them liable for 

the payment o f his debts.

* The author refumes the argument interrupted by the quotation of the texts clxxiii and clxxiv.

C o n s e q u e n t l y

m ■  ̂ ; " §l; x g g ^ .  ' ( 283 ) ^



1 <SL
( * 3  )

Consequently the intention of the texts of YA'jNYAWALGYAand 
the reft is this; after the deceafe of the debtor, if he left no affets, or if 
there be affets which have devolved on the fon, the debt mull in either cafe 
be paid by the fon, agreeably to the order of payment propounded by N a”- 
reda (CLXIX). If there be no fon, it mull be paid by the fon’s fon ; 
and here alfo the order of payment propounded by Nareda muft be 
affumed from parity of reafoning. If there be neither a fon nor a fon s 
fon, or if there be a fon or grandfon, to whom the affets have not de~ 
feended, but are held by fome other perfon, the debt muft be paid by 
him who has received the affets; on failure of fuch, by him who has 
taken the widow j or, on failure of him, by the fon or grandfon, who 
was competent to take the heritage. But an incompetent grandfon is not 
liable for the payment of debts, any more than an incompetent fon.

T he text of Y a”jnyaw alcya  is read putro'nanydsritadravyah, the fon, 
whofe fa th e r 's  affets are not held by another : and that reading is approved 
by Misra and Vijnya' ne' sw ara . Under the expreffion, “  whofe fa th e r 's  

affets are not held by another,” may be underftood one, who has taken his 
father’s affets, as well as one, whofe father had no affets. The difference 
between the two interpretations confifts in this; if a fon, through generality 
or the like, do not exad his father’s property from his uncles and the reft, 
he muft pay the debt according to one opinion, and need not pay it  according to 

the other, as is evident. The preferable interpretation may be determined 
by the wife; but ultimately one only can be admitted.

Or, if a folvent perfon contraft a debt and die, and his fon be a minor Of 
be gone to a foreign country, and his uncle or other kinfman, or fome ftran- 
ger, through tendernefs for that fon, take care of the eftate, fuch perfon 
alone may be underftood from the expreffions, “ he who has received the ef« 
tate of a proprietor,” “ the fucceffor to the eftate,” and “ a perfon 
who has taken the affets.” As the guardian recovers money due from 
others to the eftate, fo muft he pay the debts out of the eftate. But if 
there be no affets, or if no fuch perfon take care of the eftate, the perfon, 
who has taken the widow, muft difeharge the debt. If no widow be left, 
or if a widow furvive but no perfon take the guardianjhip o f  h ex, the

fon»
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{oh or the fon’s fon, in order, fhould pay the debt, acquiring funds by 

any pradiicable means. I f  there be neither fon nor grandfon, and 

if  no perfon take the widow, or i f  no widow furvive, and if  the great 

grandfon or remoter defcendant, or the brother or other collateral relation, 

take the property left by the deceafed, he fhould difcharge the debt. Such 

is the fenfe of the text of Y a~jny a w a l c y  a . Accordingly it is faid in the 

D 'lpacalica, the uncles or other collateral heirs of the deceafed who leaves pro­

perty. This fhould be admitted as an accurate interpretation . Both arc 

fuggefted by the ambiguous terms o f the texts.

All authors concur in opinion, that a fon, being blind or deaf from his 
birth or the like, fhall on no account be liable for the payment of debts.
But, according to the D ip a ca lica , the debt fhould be paid by an incompe­

tent fon, i f  no perfon have taken the widow. The word “  incompe­

tent”  intends fuch difqualification as is dated by C a t y a V a n a , difeafe 

and the like (C L X X III). But the author of the M ita cjha rd  dates two 

cafes: a fon, grandfon, or any other perfon, who has taken the affets, 

muft difcharge the debt; on failure o f fuch, he, who has taken the widow; 

on failure of him, any fon not born blind or the like ; and on failure of him, 

the great grandfon or other reprefentative who takes the heritage : they are 

again mentioned to fhow the pofitive obligation of paying debts then only, 

when they have received affets. Or the perfon, who takes the widow, that 

is, who takes a widow falling under the fourth defcription of women w il­

fully libidinous, or the firfl of twice married women, * becomes liable to 

the payment of debts on failure o f fucceffors to the eftate ; i f  there be no 

fuch perfon, the fon, who would have been competent to receive the heri­

tage, not being blind prom  h is  b irth  or the like ;  on failure of him, any per­

fon who has taken the widow muft pay the debt, under the text o f N a 'r e d a  

(C C X X fl).

T hese rules of decilion fhall be fucceflively difcufled. In the firfl: place, 
if the father die, or rcfide abroad or the like, the competent fon is liable for 
the payment of his debts. Natural deceale, and civ ild em ije or retirement in

!  v. CCX X  and Book IV , v, CLVIII 2 & 8.

the
«
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the order o f devotion, are fimilar. Concerning abfence in a foreign coiin* 

try, the rule of V i shnu above cited (CLX VIII) propounds a diitmdion.

C L X X V .

N a r e d a : — T he father, or, i f  the family be undivided, the 
uncle or the elder brother, having travelled to a foieign 
country, the fon {hall not be forced to difcharge the debt, 
until twenty years have elapfed.

H e r e  the mention o f  “  uncle or elder brother” intends the payment of 

debts contracted by them j and that muft be underftood in the order above-  ̂

mentioned, when there is any fufficient caufe, fuch as the uncle or brother 

leaving no fon. Its further application will be mentioned. The particle 

“  or,”  repeated in the text, is indefinite, comprehending all perfons holding

aflets of the debtor.

C L X X V L

C a't y a y a n a : — If the father be at home, but afflidled with 
a chronick diforder, though not without hope o f recovery, or 
live in a foreign land, but expelled in time to return, his debt 
{hall be paid by his fons after a lapfe of twenty years*

“  T w e n t y  years j ”  after a lapfe of twenty years, for the text coincides 

with that of N a k e d  a (C L X X V ). And this muft be underftood when the 

cure of the difeafe is poflible, or when the return of the abfent parent may be 

expeded. But, when the diftemper is deemed incurable, or the return of the 

abfent parent is ineradicable, the fon fhall pay the debt of his father, though

living, as if he were dead. The creditor need not wait twenty years.
The Retnacara.

O r the exprejfion ufed in the text, “  if the father be at home,”  may fignify, 

i f  he be living; that is, if  it be afcertained, that he is alive. Hence, if  no 

intelligence be received, during twelve years, concerning any man who has 

travelled to a foreign country, the law requires his fon to perform obfequies 

and the like, prefuming his death j if  the fon did not then pay the debt until

4 B . twenty
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twenty years had elapfed, that would be inconfiftent with common fenfe and 

with the reason of the law. Thefollow ing  text of Ca’tya' yana is autho­

rity for this pofition.

C L X X V 1I.

C a' tya' yana :— A creditor may enforce payment of  fuch 
debts from the fons of his debtors, who, though alive, are 
incurably difeafed, mad, or extremely aged, or have been 
very long in a foreign country, provided their Jons have affets 
o f the debtor.

Both “  difeafed" and “  mad”  are here mentioned by the fame rule by 

which two names for kine are ufed, the one in a generick fenfe, the other in a 

particular fenfe; or to include infanity or intoxication ariling from the ufe of 

prugs or the like. ** Extremely aged incapacitated by old age for the ma­

nagement o f  affairs. “  Very long in a foreign country,”  and not expefled to 

return. “  Such” or o f this kind; an epithet of debt intended to exclude 

debts contracted for fpirituous liquors and the like. This will be fubfequent- 

ly explained. Here, from the concurrence of the preceding text (C L X X V I) 

it appears, that the creditor need not wait twenty years ; for the expreffion 

“  very long in a foreign country”  would be fuperfluous, the fenfe would be the 

fame with the preceding text, and there would be a needlefs repetition.

C L X X V IIL

V r'ihaspati :— A debt of the father being proved, it mull 
be difeharged by his fons, even in his lifetime, if he were 
blind or deaf from his birth, or be degraded, infane, or affli6t- 
ed \ îth a phthifis or leprofy, or other hopelefs diforder.

“  Blind from his birth;” born blind: for the word j a t i  fignifies both 

elafs and birth. “  Degraded” muft be underftood of one who is averfe from 

the neceffary penance. “ Phthifis, or leprofy, or other diforder;”  this is 

illuftrative of any incurable difeafe. The R etn a ca ra ,

“  Ph t h i s i s ” or marafmus: when a father has been twenty years afflidled 

. with
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with any difeafe whatfoever, his debt muft be difcharged by his fon} the 

amplified glofs 41 phthifis, leprofy, or other incurable or hopelefs diforder,”  

would therefore be unmeaning; hence the interpretation fuggefted in the 

Retndcara, that in the cafe of phthifis or the like, the creditor need not wait 

twenty years, fhould be admitted. Vachespati  M isra and others con­

cur in this expofition. But the P arijata  and M isra add, if  the father, 

through indigence, be wholly unable to difcharge the debt, it muft be paid, 

even though the family be divided, by his fon who is able to difcharge 

it. or on failure of him, it is reafonable, that it Jhouldbe pcdd by his grandfon
* I

fo circuthftanced. Since the father being born blind was incapable of inheriting 

his own father’s eftate, and is unable to acquire property himfelf, he may 

be cohfidered almofl literally as moneylefs.

“  E ven  though the family be divided;” even though his father be fepa- 

rated : the debt mufl be paid  by a fon, whofe father is feparated from his own. 

brothers and the reft. Or it may be explained, 4 by a fon who is feparated from 

his Uncles and the reft j* for no diftindtion is exprefled.

T he firft cafe fhall be now confidered.
t, Is

C L X X IX .

V r i h a s p a t i : — A  son, born before partition, has no claim 
bn the paternal eftate, nor a fon born after it, on the por­
tion of his brother, whether in refpe& of property or 
debts; nor have they any claims on each other except to 
purification and an oblation of water, i f  e ith er  o f  them die *

A  son, born before partition, has no concern with the debts con traded, or 

property acquired, by his father after partition ; he is incapable of taking the 

eftate and paying the debts: and the fon, born after partition, has no concern 

with the portion of his brothers; that is, with the debts undertaken by his bro­

thers, and the property received by them on partition. But all are qualified 

for purification and oblations of water. By this text fo explained it is curforily 

intimated, that a fon need not pay a debt contracted after partition. Still,

* Book V .
however,
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however, if  the father be unable to difcharge the debt, and there be no fon 

in coparcenary w ith him able to difcharge it, that debt muft be paid by ano­

ther fon, who is able to difcharge it, even though he be feparated from the 

family (C L X IX ). But if  there be no fon amenable f o r  the debt, it muft be 

paid, even though the family be divided, by a grandfon who is competent to 

the inheritance and management o f  the eflate. Although the text o f  Y a j  n y a -  

w a l c y a , which direfls generally, that the debt fhould be difcharged by 

the fon or by the fon’s fon (C L X X ), may be expounded as relating to a 

grandfon not feparated from his coheirs, ftill, if  either the fon or grandfon, 

who are thus placed on a fimilar footing, may be liable for the debts even 

after partition, is it not reafonable to affirm the fame in refpefl o f  the other ? 

That is adually expreffed in the P arijata  ;  “  it is reafonable” & c. and that 

part o f the fentence relates to the grandfon. Thus may the law be concifely 

expounded.

S h o u l d  the father die, or enter into an order of devotion, or belong 

abfent in a foreign country whence his return cannot be expedted, or be af- 

flided with a hopelefs diforder, or be blind from his birth, the debt muft 

be immediately difcharged by his fon competent to inherit and manage the ef- 

tate;  but, if  he be long abfent in a foreign land, whence his return may be 

expeded and fo forth, it muft be paid after the lapfe of twenty years. I f  

the father, having been born blind, was excluded from the patrimony, and 

the fon be capable of inheritance and be not feparated from his father, it 

muft be paid by that fon out o f his own property. But, i f  fuch a father 

were neverthelefs able to acquire property, it muft be then paid out o f the 

property acquired by him : this is demonftrably true. If there be two fons 

both able to difcharge the debts, and one be not feparated, and the other 

be feparated, it muft be paid by that fon only, who is able to difcharge the 

debts and lives in coparcenary (C L X X IX ). It is the fame in the cafe of re­

union after feparation, by parity of reafoning. But, if  the fon, who lives in 

coparcenary, be unable to pay the debt, or if  there be none fuch, the debt 

muft be paid by the fon able to difcharge it, even though he be feparated 

from the family; on failure of him, by all the grandfons in the male line, 

who are able to difcharge it, not fingly by the fon of him who was born 

after partition. But, fhould the debtor have affets, then, while he lives, it

muft



muft be paid by his fon or grandfon out of his property only ; after his death, 

his effe&s defeend, on failure of fons born after partition, to the other fans, 

or to all the grandfons of the male line, whofe fathers are deceafed; his debt 

muft therefore be paid by them, out of his affets. In that cafe, fince they 

have received affets, there is no difference between a fon and a grandfon.

It is the fame alfo in refped of the great grandfon. On failure o f  lineal male 

defendants within the degree of great grandfon, the heritage devolves on the 

widow and fo forth; and the debts muft alfo be paid by, the widow or other 

heir in the order o f  [uccejjion. But, if  there be no affets, the debt fhould in. 

the firft place be difeharged by the fon out of his own property, or, on failure 

of him, by all the grandfons of the male line ; the great grandfons are under, 

no neceflity of paying the debt, as has been already noticed.

B u t , if there be a fon born after partition, and the father die, and the fons,

With whom partition was made, furvive,but the fon born after partition die leav­

ing male iffue; fince he, who was born after partition, was alone entitled to the 

heritage of his parent, his fon can alone claim the affets; not the fons born before 

partition, nor their offspring: hence the debt {hall not be difeharged by them, 

but {hall be paid infucceflion, or jointly, by the fon born after partition and by 

his fon, whether they have, or have not, affets of the debtor. Yet, fhould they 

be unable todifehargethe debt, the rule o f  pay me tit muft be underiloodas before.

B u t , ftiould a fon, feparated from his father, make a partition with his 

own fons of the property acquired by hijnftlf, and, bringing the remainder o f 

his eftate, live reunited with his father, and other fons be born to him; 

fhould his father die, and afterwards he alfo deceafe; his fons, as well thofe 

born before, as thofe born after, partition, fhall equally {hare the property 

and pay the debts of their grandfather ; but the fons born after partition {hall 

alone take the property and pay the debts of their father. Thus may the law 

be concifely ftated. This method fhould be followed in all cafes,; the fubjedt 

will be fully confidered under the title of inheritance.

Since the text of Y^" j n y a w a l c y a  (C L X X ) does not exprefs, that the 

debt f a l l  be paid  in fucceflion by the fons or by theirfons, may it not be well af- 

ferted, that the debt muft be difeharged jointly by fops and grandfons ? N o;

4 C  . for
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for V r i h a s p  A t  I) ordaining that the debt fhall be paid without intereft by a 

grandfon, fhows a lefs' obligation on the grandfon than on the fon } it is there­

fore incongruous to affirm, that debts fhould b‘e paid  jointly With the grandfons. 

Accordingly the M itdcjhard expreffes, on failure of the father, the fon Jhu ll
fa y  his debt; on failure of fons, the grandfon.

i ,; . • ,

B u t  the author o f the Smritifdra adds, a debt, contracted after partition by 

the father or kinfman on his own foie account, muft be paid by his fon and 

the reft, i f  he be long abfent in a foreign land : in this Cafe only is the period 

Oftwenty years preferred j not in the cafe of a debt contracted for the fupport 

of an undivided family or the like, for the parceners are alfo concerned in 

fuch a debt. They are equally bound with the fingle parcener, by whom they 

are flickered. The precept is not grounded on a latent motive: hence, when 

payment is demanded in confequence only of the declaration or engagement of a 

fingle parcener, without any ojlenfble caufe fo r  contracting the debt, then 

only is a lapfe o f time required by that precept; but a debt contracted for the 

fupport of the family muft be paid before that time elaffe, as ordained by 

another text of Y a' j n y a w a l c y a .

C L X X X .

Y ajnyaw alcya  :— If one of two o r  m o re  p a r c e n e r s  o r  undi­
vided kinfmen contraft a debt for the fupport of his fa­
mily, and either die or be very long abfent abroad, the 
other parceners or joint-tenants fhall pay it.

T he  creditor need not wait a fpccifick time j for there is no authority f Qr 

fuch afuppoftion  : the time allowed folely concerns divided kinfmen.

< M i s r a .

“  F a m i l y ”  fignifies all the perfons entitled to maintenance. Since all 

the parceners are concerned in the debt, a lapfe of time is not required : the 

glofs ffiould be fo interpreted from the preceding fentence. The meaning is, 

fince all partake of the benefit arifing from money borrowed by a fingle par­

cener, all are bound for the debt. “  They are equally bound with the fingle 

parcener, by whom they are flickered a fingle parcener, contracting debts

and

*



and fo forth, fupports all the perfons entitled to maintenance: he is as it were 

their fcreen or umbrage, fheltering them from ardent diftrefs. Confequently 

whatever is done by him, may bejudly confidered as the aft of all 5 and all 

being legally bound for the debt, it is deemed a debt actually contracted by 

thofe among them, who are forthcoming: it is therefore improper to require 

a lapfe of time;

M u st  not the liter a l fenfe of the text be preferved, even though it be in- 

confident with the reafon of the law j elfe a fin would be committed by de­

viating from the precepts of fages ? This pofition may therefore be thus re­

conciled : when a fin is dated in deviating from the precepts o f fages, that 

intends a precept, the grounds of which are not apparent; but this is a pre­

cept o f demondrable law founded on reafoning: fuch is the notion adopted in 

the S m ritifa ra ,

“  H e n c e , when payment is demanded & c . p a y m e n t  mud be made iti 

confequence of an engagement common to all the parceners; the creditors 

may have lent the money to any one of them ;  it was not neceflary, that fuch 

an engagement Ihould be exprefsly declared when the debt was contracted : 

fuch is the fenfe o f  the glofs. O r that glofs may be thus interpreted : payment 

mud be made in confequence of one, that is a fingle, declaration or text of 

fages, or in other words a text independent of reafoning, fuch as the following 

text ;  even without acaufe o f  paym ent arifing  from the jo in t  receipt o f the loan, 

that is, without the payer’s having been concerned in the receipt o f the loan, 

or having enjoyed the benefit o f\ t  or the like, payment mud be made j fo in­

terpreted by reference to the preceding phrafe. In the lad cafe only is a lapfe 

of time required by the texts o f fages.- But a debt, contracted for the fup- 

port of the family, excluded from the purport of the preceding text, mud be 

paid before the lapfe of twenty years. This the commentator alfo notices.

“  P a r c e n e r s  or joint tenants”  (C L X X X ) j heirs, fuch as brothers and 

the reft. “  For there is no authority &c. j”  for there is no expreflion in this 

text denoting, that the creditor ihould wait the lapfe of time, nor does the 

reafon of the law fugged it. It fhould not be objected, that a period o f  f u f i  

penfionm vp be deduced from the concurrence of the text above cited (CLXXV).-
Since
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Since it is proved from the reafon o f the law, that no delay ftiould be allowed 

to Tons and the reft living in coparcenary, there is no difficulty in reftriCting the 

text of N a' r e d a  to fons and others with whom partition has been made. 

Such is the notion adopted in the Sm rui/gra: and that is proper; for, imme­

diately after the text cited, N a*seed a  thus proceeds,

C L X X X I.

NXIreida:—A debt eontra6led before partition by an uncle, 
or a brother, or a mother, for the fupport of the family, 
all the parceners or joint-tenants fhall difeharge. *

I f it were intended, that an interval of fufpenfion ffiould alfo be underftood 

in this cafe, the enunciation of the prefent text would be vain; for that fenfe was 

already conveyed by the preceding text (C L X X V ). It is therefore evident, 

that the three texts of N a’ red a  relate to diftinCt fubjeCts, as follows : a fa­

ther being dead, his fons fhall difeharge his debt (C L X IX ); a debt muft be 

paid, after the lapfe of twenty years (C L X X V ) ; a debt, contracted before 

partition by a father or kinfman for the fupport of the family, muft be imme­

diately paid (C L X X X I). This text, expreffing “ before partition” as well 

as “ for the fupport of the family,” cannot have the fame import with that, 
which preferibes a time. But the firft text (C L X IX ) relates to a debt contract­

ed by the father on his own foie account; in that cafe only is a lapfe of time 

required.

B u t , fays M isra , C iiande' swara holds, that a debt contracted before 

partition by a father or kinfnaan, who travels to a foreign land whence his re­

turn may be expeCbed, muft be paid by his fon or other parcener, after waiting 

twenty years. This however has been haftily faid; for, in fadt, C handrs- 

war a had declared in his own work, ‘ if that father were fo circumftanced as 

to be incapable of participating in  the patrim ony, and his fon be not feparate 
in regard to property, his debt muft be paid by th e fo n  ;  but if the father, 

though he be fo circumftanced, have any feveral property, it fhall be difeharg- 

edby him alone. Yet, if the father be wholly unable, and the fon be able, 

to difeharge the debt, it fhall be paid by the fon.’ Here the expreffion, “  fo

* See Book V , r . CCCLXXr.
“  cir-
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«  circumftanced as to be incapable of participating in  the patrim ony,” defcribes 

the father as indigent in confequence of his exclufion from the patrimony.

“  Not feparated in regard to property” relates to the fon ; it fignifies refiding to­

gether and partaking of the fame food : the confequence is, that, if the father 

any how acquired wealth, it would be joint property. Such a father therefore 

contracts a debt for the fupport of his own family, and travels on account of 

his affairs to a foreign country, but his return may be expedted; in fuch a 

cafe muft his debt be paid by his fon ? And mull it be paid after the lapfe 

of twenty years, or within that period ? On thefe queftiOns the rule for­

merly mentioned muft be adduced; for no diftindtion has been ftated. Confer 

quently it fhall only be paid after the lapfe of twenty years.

Since no time is fpecified in the text of Vri haspati  (C L X X V III), 

fliould not the debt of a man blind from his birth or the like be paid without 

waiting a lapfe of time ? However the law may be in that cafe, flail, when a 

father is afflidted with a fever or fimilar diforder, and his fon is not feparated in 

regard to property, it appears from parity of realigning* that the debt fhall on­

ly be paid by his fon after a lapfe of twenty years; without diftinguilhing 

whether it were contradted for the fupport of his family, or for the borrower’s 

own ufe. Such appears to be C handes wa ra ’s notion.

O n this we remark, that, although no limitation have been expreffed, there 

is no difficulty in reftridting the text (C L X X V ) to debts, which have been 

contradted on the borrower’s foie account; for, as it does not exprefs a debt 

contradted on his foie account, fo likewife it does not exprefs a debt contradted 

for the fupport of the family. However, even in that cafe it muft be fuppof* 

ed, that payment cannot be expedted fro m  the debtor h im fe lf within ten or fif­

teen days. In fadt it muft only then be paid, when the burden devolves on the 

fon. That virtually is the meaning.

V r ih aspati  propounds a fpecial rule in refpedt of undivided parceners.

C L X X X II.

V r ih a s p a t i  A  d e b t , contra£led b y  the father a6ting for 

his coheirs, fhall be all paid b y  the fon, i f  the father h a v e
4  D • been
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been long abroad; but, if the father die, the fan fliall pay 
only the fhare of his father, and never that of another 
debtor.

F ive brothers.live together and partake of the fame food ;  one, aCting 
for all, contracts a debt on his own judgment, or with the confent of all, 

for the fupport of the family, and afterwards travels to a foreign country; 

the other brothers are alive and incompetent to the management o f  affairs, 

or they arc not living; and the abfent brother has, or has not, made a par­

tition with his brethren : in fuch a cafe that debt muft be paid by his fon 

out of the common flock ; on failure of that, out of his proportionate {bare ;  
or, on failure of that again, out of his own fev era l property.

“  A d ebt  contrafted by one aCting for his c o h e irs f in c e  all are equal­
ly bound for that debt. Or it  may be literally interpreted, contracted by one 

o f  the coheirs fervirfg as umbrage to fereen the others from ardent dijlrefs. 

Payment by the fon is ordained, provided the father be living ;  but, if he 

die, the fon fliall only pay the fhare of his father and not the fhares of his 

Uncles and the refl. The meaning is th is: while he lives, the acts done 

by his fon are in a manner done by the father himfeff;  hence payment then 

made is on the part of the father: confequently the debt contracted by the 

father alone is virtually paid by him alone, and a contribution of fhares 

is not therefore proper in that cafe. But, when the father is deceafed, 

the debt contracted by him, for the fupport of his own brothers and the refl-, 

fhould.on failure of him who actually contrafted the debt, be paid by thofe 

only, for the fupport of whom it was contracted: this is clearly fettled. That 

proportion of the debt, which was contracted by the father for the mainte­

nance of his own immediate dependants, muft be paid by his fon; not the 

fhares of the refl: he is exonerated by the fage, becaufe the burden had 

not yet devolved on the fon, at the time when the debt was contracted.

I n the Vivada Cbintdmeni the text is read pitrarnam , the debt of his fa­
ther, inftead of pitranfam , the fhare of his father. If that reading be au- 

thentick, it may {till be expounded, the fliare of the father in the debt.

* " ’ - . . ■£. , - (
CLXXXIII.
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C L X X X III.

N a'red a: —  A ny one furviving parcener may be compelled 
to pay another’s J h a r c  o f  a  debt contra&ed by joint-tenants; 
but, if they be dead, the fon of one is not liable to pay the 
debt of another.

J o in t - t e n a n t s ; ’1 undivided kinfrnen: and this mull be underftood 

of a cafe where the debt was contracted for the fupport of the family. If 

it were contracted for the borrower’s foie ufe, the whole debt muft be paid 

by his fon alone, as is juft. The reafon of the law proves this; but to 

ftate it at large would unneceflarily fwell the work.

B u t the author of the R einacdra  thu$ expounds the text of V r Th a s p a tI 

(C L X X II) ; a debt of the father, for which he was bound together with 

another, jointly and feverally, (hall be a ll paid by the fon,- both the lhare of 

the Father and the {hare of the joint-debtor, if the father have been long abroad, 
and the other jo in t-d ebtor cannot be fo u n d  j  but, if  the father die, the fon fhall 
only pay the {hare of his father* The fame author thus interprets the text of 

N a'reda (C L X X X III); any one furviver may be compelled to pay the whole 

debt, which was contracted by perfons jointly and feverally bound j but, if 

all the joint-debtors die, their fons (hall pay their proportionate (hares of the 

debt; no one (hall be liable to pay the whole. He confiders both thefe 

texts as relating to a fubjeCt fimilar to that of partnerlhip in commerce,

H er e  it fhould be remarked, that, if one of five brothers die, but leave 

a fon, from parity of reafoning that fon may be impleaded like one of the 

brothers: this expofition feems reafonable to fuch men as we are. Here 

* die’ intends alfo civil death; for religious mendicity is fimilar tg natu­

ral death. A degraded man, who is averfe from the requifite penance, is 

alfo in elfeCl fimilar to one naturally deceafed.

C L X X X IV .

CatYa'yana:—-A mong perfons jointly and feverally bound 
fo r  a debt, whoever is found, may be compelled to pay

j th a t d eb t; the fon of one long abfent abroad may be com-
p d led

| p| <SL
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p e lle d  to p a y  the whole d eb t, but the fon of one deceafed 
n e e d  only  p a y  his father’s fhare.

O f perfons contracting a debt, for which they are jointly and feverally 

bound, if  one alone be found, he may be compelled to pay the whole 

debt; or if  a fon, whofe father has been long abfent abroad, be found, 

he alf6 may be compelled to pay the whole ; but if  a fon, whofe 

father is dead, be found, he can only be compelled to pay his father’s fhare* 

and not the whole fum.

CT ' t

CLXXXVb

V ishnu:—  A  d e b t , contracted jo in t ly  a n d  J e v e r a lly  by parce­
ners, fhall be paid by any one of them, who is prefeSnt 
and amenable ; and fo fhall the debt of the father, by a n y  

o n e  o/the brothers before partition; but, after partition they 
lhall feverally pay according to their lb ares of the inhe­
ritance.

A  d e b t , contracted by parceners or by perfons jointly and feverally bound, 

muft be paid by any one of them, who is forthcoming; and fo muft the 

debt of the father by any one of the undivided brethren, who is forthcoming; 

but brothers who have made a partition, fhall pay their proportionate fhares.

The texts o f Ca t y a 'yana and Vishnu are thus expounded by the author 

o f the R etnacara. He confiders the text o f C a t y a 'vana, and part of the 

text of Vishnu, as relating to a fubjeCt fimilar to that of partnerfhip in com­

merce. The fubjeft o f partnerfhip in commerce may be thus exemplified : 

f6ur traders, feverally fubicribing their names to the fame written inftru- 

ment, ^vith one accord contract a debt for the purpofe of traffick : in like 

manner four priefts may contract fuch a debt for the fupport o f  their families 

or the like. The commentator confiders the laft half of the text o f Vishnu 
as relating to the payment of their father’s, debt by brothers.

Both thefe texts may alfo be expounded as relating to debts contracted 

by undivided brethren, like the text of Na r e d  a  and Vr i h a s p a t i . In 

their refult both interpretations of the text are accurate. The texts of 

« Ca'tya 'yana
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C a t y a ' y a n a  a n d  V r T h a s p a t i  a re  o b v io u f ly  a p p lic a b le  to  f u b je f t s  f ir m -  

la r  to  th a t  o f  p a r tn e r lh ip  in  tr a d e  ;  fo r  th e y  l i t e r a l ly  e x p re fs  “  a  d e b t  c o n -  

tr a fte d  u n d e r  th e  fa m e  (h a d e ,”  a n d  “  a m o n g  p e r fo n s  I h e lte re d  b y  th e  

fa m e  lh a d e .”  T h e  t e x t  o f  V i s h n u  is  o b v io u fly  a p p lic a b le  to  u n d iv id e d  

b r e th r e n , fin ce  it  e x p r e f fe s ,  “  a  d e b t  c o n tr a c t e d  b y  p a r c e n e r s .”

If five brothers have the fame abode, and partake of the fame food j and 

one then contrafts a debt for the fupport of the family, with the affent of 

the reft, or from his own judgment, and dies or travels to a foreign land ; 

afterwards all the fu rv ivers  make a partition, and by accident become poor, 
but are fubfequently enriched by wealth which they themfelves acquire: 

in fuch a cafe, who fhall pay that debt ? out of what property ?

CLXXXVI.
Menu:— If the debtor be dead, and if the money borrowed 

was expended for the ufe of his family, it mull be paid 
by that family, divided or undivided, out of their own 
eftate*

1
“  D e a d ”  is  i l lu f t r a t iv e  o f  civil death and the like. “  O u t  o f  th e ir  o w ri 

c fta te  j ”  h e n c e , i f  a n y  o n e  o f  th e  h e ir s ,  t h o u g h  t h e y  b e  fe p a ra te  f r o m  e a c h  

o th e r , c o n tr a c t  a  d e b t  fo r  th e  fu p p o r t  o f  p e r fo n s  w h o m  a l l  th e  h e irs  are  

o b lig e d  to  m a in ta in , an d  d ie  o r  b e  u n a b le  to  d ifc h a r g e  th e  d e b t ,  i t  m u ft  b e  

p a id  b y  a ll th e  h e irs .

The Retnacara*

I t  is  f ta te d  in  th is  g lo f s ,  th a t  p a r t it io n  h a d  b e e n  m a d e  b e fo r e  th e  d e b t  w a s  

c o n t r a c t e d ;  th e r e  is  th is  d iffe re n c e  between the glofs and the cafe fu ppofei 

B u t  in  fa d t b o th  a re  r ig h t .  A c c o r d i n g l y  C u l l i T c a b h a t t a  f a y s ,  i f h e ,  

w h o  c o n tr a c te d  th e  d e b t ,  b e  d e a d , a n d  th e  m o n e y  w e r e  e x p e n d e d  f o r  th e  

fu p p o r t  o f  th e  fa m ilie s  o f  a l l  th e  b r e th r e n , as  w e l l  d iv id e d  as u n d iv id e d ,  th a t  

d e b t  m u ft  b e  p a id  b y  th e  d iv id e d  a n d  u n d iv id e d  b r e th r e n  o u t  o f  t h e ir  o w n  

p r o p e r ty .

I f  th a t  d e b to r  b e  l i v i n g ,  h e  m u ft  p a y  th e  d e b t  o u t o f  th e  jo in t e fta te  o f  a l l

E 4 the



f ® |  ' v ' (st
( 29« )• ^ .1

the brethren ; or if it be true, that they have no affets, he muft pay it out 

of his own property. Should anyone of them die leaving no fon, what 

would follow? Since the word “  thare ” does not occur in the text of M e­

n u , the whole debt muft be paid by the fu r v iv e r s : this is a fettled rule. It 
appears, that the whole debt fhall be paid by the furvivers, out of the ef- 

tate of the deceafed; or, on failure of that, out of their own property.
But it muft not be deemed inconfiftent with reafon, that a debt, contracted 

by one brother for the maintenance of divided brethren, fhould be paid by 

another brother out of his own property; for it is fimilar to the cafe, 

where a debt, contracted by one of the affociated traders, muft be paid by 
another. In this cafe, the creditor need not wait twenty years, as has been 
already mentioned. It is thus declared by VrTh a spa ti and other fages, 

that the fon muft pay the debt of his father : C a t y a v a n a  diftinguilhes 

fons.

C L X X X V II.

C a 't y a 'y a n a  :— O n the death o f  a father, his debt fhall in no 

cafe be paid b y  his fons incapable from  nonage o f  co n ­

d u c in g  their ow n affairs; but at their fu ll age o f  f i f t e e n  

y e a r s , they fhall pay it in proportion  to their {hares ; 
otherw ife they fh all d w ell hereafter in a region o fh o rro u r.

T he father’s debt muft be underftood. “ By his fons incapable from non­

age of condufling their own affairs;” by infants unable to difcharge the debt.
Such in effeCt is the fenfe. Confequently, if it can be paid by any perfons du­

ring minority, it muft be paid even during their minority : but how could it 

be paid during infancy and total incapacity ? “ At their full age at the age 

when they are able to pay. A sa (hare of the father’s heritage is received 

by a fon, whofe father was joint-tenant with his own brothers and the reft, 

but who is himfelf feparate, fo muft a proportionate {hare of his debt be 

paid by that fon. But, if his father were feparate from his own brothers 

and the reft, or if he had no brothers, the whole debt contracted by 

him muft be paid by the fon. To explain thefe and fimilar diflinCtions laws 

have been propounded. This text of C a/t y a /y a n a  is intended to fhow, 
that thofe, whom former texts have declared liable to the payment of debts,

muft
t
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muftpay them at their full age. Confequently “  father”  is here illuftrative 

of a general fenfe. How fhould a debt, though contra&ed by the party him- 

felf, be paid during a period of difability ? But a debt, con traded by his fa­

ther and the reft, is ftill more diftant.

“  O t h e r w i s e , ”  if they do not pay it at their full age, the fonsand the 

reft fhall dwell hereafter in a region of horrour. It appears therefore, that 

fons and the reft are pofitively bound to pay fuch debts. N a r e d a  declares 

the fame neceffity.

C L X X X V III.

Nareda :— E ven though he be independent, a fon incapa­
ble from nonage of conducing his affairs is not immediately 
liable for debts.

T he fame :— F athers defire male offspring for their own 
fake, refolding, “ this fon will redeem me from every 
debt whatfoever due to fuperiour and inferiour beings

2. Therefore a fon, begotten by him, fhould relinquilh his 
own property and affiduoufly redeem his father from debt, 
left he fall to a region of torment.

3. I f a devout man, or one who maintained a facrificial 
fire, die a debtor, all the merit of his devout aufterities, or 
of his perpetual fire, fhall belong to his creditors.

«« I n d e p e n d e n t ; ” feparate. It is confequently intimated, that there 

is no other perfon, fuch as undivided brothers and the reft, amenable for the 

payment of that debt. He, who has neither father nor mother, is deemed 

independent, as will be mentioned. Hence a minor fon is bound to pay the 

debt; but in that cafe only a delay is allowed by N a r e d a . Such is the 

import of the text.

“  W h a tso e v e r  ”  relates to the “  debts due to fuperiouf and inferiour

beings.”


