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- Mirgasirfba; in'a fubfequent year, the matter ‘muft be otherwife regulated;’ by
a diftribution of the rent as before, or. by yielding the rent of |the fubfequent

¥ears s ’ 3 ity oi'tdab sdf <ak

: ‘ feet ot g st
oilea milch cow or the like be pled ged for ufe and proﬁt, the mtcrc{’c Jhould
be llquldated, in conformity with the agreement, from -the computed daily”
profit ; and, if poflible, the principal fhould be liquidated. : This induétion
has the authority of law. = With the confent of the debtor ‘and creditor, aff
adjuftment is formed on a middle valuation fettled by arbitrators. ~Sach’

is the current prattice.

 TuE double fum,” in the text of Ya'jnyawatcya (XLVI), fuppofeé
@ loan of gold or the like; but, ifclothes or the like were lent, a treble fumy
and fo forth muft be underflood, as ftated in the fe&ion on limits of intereft.:
However, when the agreement was in this or fimilar forms, ¢ I will reflore:
the pledge, when the double fum has been received,” the creditor need
not reflore the pledge before the debt has been difcharged. Thus Vism-
NU, having premifed, that the creditor muft reftore the pledge, fubjoins
the text above cited (CX),

MANY fpecial agreements may be made ‘in refpect of pledges. Some of
thefe fhall be 70w mentioned. 1. *¢ This land is mortgaged for a 'debt of
*¢ twenty fuvernas ; when forty fuvernas have been realized from the ufe of
“ it, you muft releafe the mortgage.” 2. ¢ IfI do not redeem the pledge
“ when the principal has accumulated to forty firvernas, this fhall become
¢ thy abfolute property.” ' g. ¢ The pledge fhall be enjoyed by you, until
“¢ the principal and intereft have been realized.” = 4. ¢ If I do not then re&
¢ deemthe pledge, when the principal and intereft have been realized, it fhalll
¢ become thy abfolute property.” . 5. <t The pledge fhall be enjoyed by you;
¢ for ten years.” 6. *“ The pledge fhall be releafed on' the receipt of the!
¢« principal fum at the end of three years.” 7.  If I do not redeem. the’
¢ pledge at the expiration of ten years, it {hall become thy ‘abfolute pro=/
%0 pertyl’? 118y If I do not redeem the pledge by payim the pr‘incifdl’i
& ty gt he pledge ﬂmll be enjoyed by you for three years, I wxll

 « afterwards
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L aftcrwards redeem it by paying the principal fum ; if I do not redeén it
‘ at the expiration of the fifth year, it fhall become thy abfolute property.”

10. “ Enjoy the pledge for ten years, and you may fubfequently enjoy it
“ unlefs I then redeem it ; if I do not redeem it at the clofe of the twelfih
% yeat, it thall become thy abfolute property.” 11. * This pledge may be
* ufed by thee fo long as intereft accrues ; afterwards, on receipt of the
‘¢ principal, the pledge muft be reftored.” 12. ¢¢ If T donot then redeeny
% it, the pledge fhall become thy abfolute property.” 13. ¢ If I do not re-
¢ deem it within two fubfequent years, it fhall become thy abfolute proper-
“ ty.” 14, “ The pledge may be ufed until I pay the principal fum.” 15.

 If Ido not pay the principal and redeem the pledge, it fhall become

(4

-

thy abfolute property. Vi

¢ MorTcAcine this village or thelike, I borrow twenty fuvernas; from
# this village thou {halt receive intereft on that fum at the rate of an eigh-
¢ tieth part of the principal ; the remainder fhall be received by me.” Ten
forms of this agreement, as above flated, make twenty-¢ight forms.*
Again ; mortgaging a village or the like, the debtor fays, * half or a quar-
‘ ter of the produce of this village fhall be enjoyed by you ; the reft I will
‘¢ take.” Since there are 2lfo ten forms of this agreement, forty modes of
dgreement have been {uggefted. ¢ Accepting this village or the like in pawn,
% lend twenty fivernas.,” Forty other forms may be ftated in this made.
 Accept this village in pawn ; from its produce fupplying the expenfes
¢ incident to it, give me ten fwvernas, and take the remainder yourfelf.”
In this mode there may be numerous forms of agréement : and vatious
forms exift in fixing the term of the mortgage and fo forth. To avoid pro-
lixity they are here unnoticed, but they are numerous. The law coneérna
ipg them may be underftood by #he repetition of the rules delivered refpecting
others. But a contract for hypothecating he merit of ablutions in the Ganger,
and the like, fhall be mentioned.

Tue fettled law in refpec of thefe may be thus flated. Under the firft a«

® T canwor well corrett the obvious errour in the numbers, It is unimportant, However, among the
fifteen contracts particularized, four, and perhaps the fifth alfo, cannot be accommodated to this cafe of
fpecifick intereft. We may therefore read twenty-five inftead of twenty.eight, and correct the fubfequent
numbcra by seading fifteen inftead of ten,
& greement,
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greefnent, the fum of forty fuvernas being completed, if the debtor, tendet-
ing the principal fum, offer to redeem the pledge, it muft be then releafed.
Such is the opinion intimated in the Reznicara by the condition ftated (in
the glofs on the text CIII) ¢ a pledge to be ufed for an indefinite period.”
It has been already difcuffed. But computiix'g the fum realized from the
ufe of the pledge in the period during which it has been held, and fully liqui-
dating the forty Suvernas, he may redeem the pledge. According to the
Dipacalicd, if he do not redeem the pledge when forty fuvernas have been

realized, it becomes th@ fole property of the creditor.

CXIL
YAJNYawaLcyA: — TuE pledge is forfeited, if it be not re-
deemed when the debt is doubled; fince it is pledged for a
ftipulated period, it is forfeited at that period : but a pledge
to be ufed for an unkimited time is not forfeited.

THE debt being doubled, if the debtor do not then redeem the pledge, it
 is forfeited to the creditor. A fimilar expofition is delivered in the C’a/?afg_m.
But Her4'vUDHA fays, this text concerns a pledge for cuftody only:®
in which opinion the author of the Mitdc/bard concurs. Their notion ap~
pears to be this s if a beneficial pledge be not redeemed, although twice
the principal have been received from its ufe, the creditor fuftaing no lofs =
why then fhould it be forfeited? But, fince a pledge for cuftody is not
ufed, why fhould the creditor long preferve unprofitably the préperty of
another? The pledge is therefore forfeited by a debtor, who has ﬁxpulatcd
a perxod for redemption.

OTuers think, that fuch reafoning, which is not authorized by the law,
may not be trufted. At the ftipulated petiod, wliether before or after the
principal is doubled, a pledge limited as to time is forfeited, and becomes
the property of the creditor: and this concerns the feventh form of agree~
ment.  According to this opinion, what is the import of the phrafe, « but
a pledge to be ufed is nat forfeited ? 2 It concerns a pledge delivered for ufe,
in the fourteenth form of agrectment, ¢ the pledge may be ufed until I ey
the principal fum,” ,

Aaa : ,Bor,
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“'B‘tf-r, dleHough it be'cutforily intimated; that both pledges become ‘the fole
property of the creditor, whenever the principal is doubled, provided the debt:
confifted in fhells, whether pledged for ufe or cuftody ; ﬁili, as reafonable prac-
tice no where in the univerfe fhows the creditor’s property without the con-
fentof the pledgeor, when brafs or ‘the like has been pledged with a fpecial a~
- greement, CHANDESWARA, therefore intimating, that it is not admiflible in
his opinion, by adding ** it muft be otherwife eﬁfpounded » himfelf propounds
the cafe; thatis forfeited which has been pledged with a declaration in this
form, ¢ if the pledge bc not redeemed when the prmcnpal is doubled, it Ihall
become thy fole property,” Confequently the fecond form only is intended by
the expreflion of YAjNvyawALcYA, ¢ the pledge is forfeited.” :

Tais is founded only on the iﬁc’:onﬁ(’cc-ncy'of.' a different pra&ice. 'Thus,
under the firft form of agreement, if the pledge be not redeemed after the-dou-::
ble fum has been realized, 2 moveable pledge may be ufed, notice being given
to the debtor or his family (CXIX). The debtor’s property is not then forfeit=
ed, for there-is.no proof of fuch forfeiture ; and nothing oppofes thisapplica«
tion of the phrafe, «“a pledge to be ufed is not forfeited.” Butimmoveable
‘property fhould be reftored when the double furn has been realizeds .« Such
is CHANDESWARA’S opinibﬁ‘: and that is proper; for the land or other
thing, which is pledged, belongs to the debtor while itiremains apledge,
as much as ‘it did before ; but he cannot difpofe of it at pleafure, while
it is 2 pledge: how then fhould the debtor’s property. be devefted when'
the principal is doubled, fince there isno efficient contract in the nature jof
giftor fale ? "It (hould not be objected, that, under the authority of the text,
the forfeiture of property in a pledge unredeemed is acknowledged in the
the Mitdc/bard. That is improper, finceitis difficult to’deducea forfeiture
not prévioufly ftipulated, froma text which may be otherwife expounded,.
It thould be affirmed, “that fotfeiture of property only takes place in ¢cqfes .
t?r”zé?eelby the ‘text of Y A JNyAwALCYA on title by long poffeflion. /,

YA jNYAWALCYA :—Hge, who fees his land poﬁeﬂ"ed by a.:
ﬁranger for twenty years, or his perfonal eﬁate for ten:

B

avdn them.
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“ForYAyuvawarcya in a fubfequent text declares property ot foza
feited in certain cafes. - St Al

30 arft 4 - CX1V.
Yajnvawarcya:—Excepr pledges, boundaries, fealed de-
’*pbﬁt‘s, ‘the wealth of idiots  and infants, things amicably
““lent for ufe, and the property of a kmg, a woman, ora
pneﬁ verfed in holy writ.* |

[Tuis alfo is fubfcquently_ mentioned by CuaNDEswara, What is
propounded by the fage (CXII), ftatesthecaufe; ¢ pledgéd for a__ﬁipulated ‘
period &c 5 that, for which a fpecifick term was fettled, when his own
property fhould be devefted and property fhould be vefted in the creditor,
is forfeited at zbe expiration of that term. = In whatever cale, and in whatever
mode, the owner has agreed to the forfeiture of his own property and the
confequent property of another, fo fhall it of courfe be, The period, in
which; the principal is doubled, isa fpecifick term : this alfo is a ftipulated
term..  Not fearing repetition, zbe fage has afligned a caule of forfeiture, ,
"Thus may thellaw be concilely expounded.

4¢. A PLEDGE to be ufed is not forfeited ; a pledge to be ufed for an uns+
limited time is not forfeited, even though wnredeemed for a thoufand years. |
But if a period be ftipulated, other texts are found, which provide for that

The Retnicara..

“'S1ne® there can be no enjoyment of produce from a pledgé for cuftody
or‘ﬁy,“h‘-pliedge for ufe is meant. = ¢ For an unlimited time ;” a pledge, for .
which'no tire has been ftipulated, when the owner’s property fhall be de.:
vefted and property be vefted in thecreditor. ¢ But, if a term be ftipula=.
. ted;” if a pledge be delivered with a term fixed for annulling his own pro-
perty and vefting property in another, other texts of fages, quoted or un-
quoted, are found, which provide for that cafe. €onfequently, whatever
téxt 'declares: the creditor’s property in the pledge, concerns, this alone.

s - : ; (s i

** Tuz laf hemiflich was not cited in this places 11117 2755 X
FITS L 5 .Evcn
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Even where the principal fum has been doubled, and the forfeiture of pro=
perty has been ftipulated, VR YHASPATI propounds a legal period jfor 2be
equity of redemption.

Moo 1 BB 1R
'VR {HASPATI:—AFTER the time for payment has paft, and
* when intereft ceafes on becoming equal to the principal, the
creditor fhall be owner of the pledge: but the debtor has
a right to redeem it before ten days have elapfed.

: XN
Vyasa:—GoLb being doubled, and the flipulated period
having expired, the creditor becomes owner of the pledge,
after the lapfe of fourteen days.

2. 'Bur apledge to be ufed, of which the term Has elapfed,
the debtor fhall only recover, on then paying, from other
funds, the exact amount of the principal.

“ AFTER the time for payment has paft;” when the term, which was
fettled in regard to the pledge, is completed. For example; tea years or
the like in the 7th form of agreement ; three years or the like in the 8th 3
five years or the like in the gth ; twelve years or the like in the 1oth; two
years after intereft has been fully liquidated, in the 1gth ; and, even in the
14th form, any time fubfequent to the payment of the principal fum: in
thefe and fimilar inftances the period expires. How can it happen, that a
man fhould have paid the principal, and not have redeecmed the pledge? It
may happen, when the principal fum has been any how received, through
the intervention of another, but the debtor, apprehenfive of punifbment on
account of fome offence, has ablconded.

¢ WHEN intereft ceafes ;” when the principal is doubled : and this con-
cerns the fecond form ef agreement abovementioned, ¢¢ After the time for
payment has paft;” in this cafe a term different from the period when in-
tereft ceafes fhould be underftood, by the fame rule with the expreflion

*¢ bring



o br.in'g the kine and oxen,”* The conftrution of the phrafe is, ‘the cre-
ditor fhall be owner of the pledge. i

- ‘Aoz )

SN

<« BEFORE ten days have elapfed ;> does not this concern the cafe,
where it is agreed, ¢ if I.do not redeem the pledge within ten days
after the principal is doubled, it fhall become thy abfolute property 2”
This fhould not be affirmed ; for it would be inconfiftent with pra€ice.
When no fuch agreement is made, the interval of ten days is never-
thelels required : and that would be inapplicable, when the term was
paft. Such is the mode of interpretation confiftent with the glofs of the

Retnicara.

TuE interval of: ten days, ordained by VrimaspaTi, muft be under-
ftood of a debtor, who refides at home. But, if he do not, Vya'sa p}o-
pounds the rule (CXVI). ¢ Gold being doubled,” has the fame import
with the expreffion ¢ when intereft ceales.” ¢ The ftipulated period being
expired ;” when a term has been fixed in regard to the pledge, and that
term is paft. It correfponds with the preceding text. The fubfequent
verfe (CXVI 2) is intended for another diftin&ion. ¢ The exact amount;’’
that is, without intereft. ;

The Retnicara.

ConsEQUENTLY. this concerns the fourth, eighth, and fifteenth forms of

3grecmcnt.

HeRrE an obfervation thould be made,  If the debtor happen to have gone
to a diftant country, or be dead, and his fon, or other heir, be not yet capa-
ble of bufinefs ; or if the debtor be a captive ; even in thefe and fimilar ca-
fes, no law ordains, that the property fhall not veft in the creditor, When
the term.of the mortgage is expired. It can only become the property of the
debtor or of his fon, when the creditor, through tendernefs, or at the inter-
ceflion of others, reftores it. But, when the agreement runs in this form,
s¢ if I remain in my own country, and do not redeem the pledge, it fhall

—

= Where one term is generick and the other fpecifick, T, :
Bbb ' ~ become

.
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become thy abfolute property 5 then, fhould the debtor refide in a fore:gri
country; he does not forfeit 24e pawn. R : :

Ir the creditor refide in-a forcign couatry, the mode of proceeding  has
been mentioned (CIV and CVI).- But,if the chattel happen- not to be ap--
praifed on that day, witnefles muft be taken of the debtor’s going to the cre-
ditor’s houfe for the purpofe’of redeeming the pl“edge To this proceeding
there is no objettion. - If a difhoneft creditor fuffer the r‘emaining ‘days of -
the period to elapfe, and his fraudulent practice be proved, and the'debfor’s
going to the creditor for the purpofe of redeeming the pledge be alfo fub-*
ftantiated, nolofs is fuftained by the debtor. Again; if the creditor and his
family were then abfent in a foreign country, but the debtor go'to him on
his return from abroad, we argue that there is no offenice if the debtor after-
wards go abroad. More would be {uperfluous. '

Unper the firlt, third, fifth, eighth, and eleventh forms of agreement, if
the pledge be long unredeemed, may, or may not, the creditor hypothecate it
to another, orfell it? Inall forms of agreement, isa fale valid, which is ' made

on the fuppofition of property in confequence:of lon g enjoying the pledge?

CXVII.
 Mgenu:i—Ir he take a beneficial pledge, he muft have no
 otherinterelt on the loan ; nor, after a great length of time,
or when the profits have amounted to the debt, can he affign
or fell fuch a pledge.

Thae firlt hemiftich has been'expounded (XCI) as forbidding “other in-
tereft, when the ufe and profit of a pledge has been fettled as the only in-
tereft. The laft hemiftich determines the two queftions propofed.

““ AFTER a great length of time’;” when it has long remained. < Affign-

ment ;” 1n pledge to another. “¢Sale ;"' an a@ devefting his own property.

However long it have remained, a pledge received, and I¢fi in his poﬂ'e(ﬁon
after he has himfelf a[ked money of the debtor, muft not be affi gned éy the cre-
ditor i in plcdge to another perfon for a larger fum, " The Retndeara.

"b. ¢

¢ ASSIGNMENT
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¢ AssiGNMENT in pledge to another ;' eonféquently, fo long as the debtor’s

property fubfifts, a creditor muft not affign, as a pawn to another for mo-, -
ney borrowed, a chattel pledged by his debtor. This text is expounded in

a fimilar manner in the Me2’bdtic’bi, and by Go'vinpa Ra'ja.. VA'cHEs- |
‘paTI Mi1srRA and Buavapeva alfo concur in this interpretation, iack

¢ AN a&t devefting his own property :* fale isa contraét annulling the par~ . .
ty’s own property in his chattel after receiving a price 3 but, in this definition, .
an act devefting his own property jfiuply is exprefled by the word fale : it con- . 1.
fequently fuggefts a gift or abfolute barter. The ox, pledged to, and pol=.
fefled by, me, fhall be this day employed in burden by you; but to-morrow. .,
your ox fhall be employed by me : fuch an exchange for one day is nevers:
thclcfs,_unextcptionab}e. This appears to be meant in the Retnacara.

¢ ArTER he has himfelf afked money of the debtor ;> when the creditor de-
mands money of the debtor, but he, though required, pays not'the money
nor receives.back his pledge; then, if the creditor, impelled by poverty,
attempt to aflign that fame pawn to another perfon for money borrowed;
the text prevents him, But HeLA' vupua explains ‘“aflignment” gift, 'In: o
his opinioh, the creditor may receive a loan from another perfon, affigning the
pawned chattel in pledge to him. Curruv’caBuatTa alfo intimates, that
the affignment of a pawn to another is unexceptionable, by adding, *“ foru-

fage allows hypothecation of mortgaged land or. the like to another perfon.”,

On this interpretation, if the creditor contract a debt, afligning mort-
gaged land or the like to another, then, fhould he haply be unable to
difcharge his own debt, and the or/ginal debtor come to redeem his pledge,
how fhould the matter be adjufted? On this it is correétly faid, if a
pledge for cuftody be transferred as a pawn to another, and the debt be
lefs than the former one, or equal to it, then, difcharging his own debt
with the money paid by the original debtor, and z4us redeeming the pledge, .
he fhould reftore it to the owner. But a pledge thould not be transferred
as a pawn for a greater debt: this is exprefsly ftated in the Retndcara and 13
other works; *a pledge muft not be affigned for a larger fum.”” It fhould
alfo be confidered as meant in the Meéd'batir bi, and by Go'vinpa Ra’ja.

Ir
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“Ir the pledge yvéfe for ufe, it fhould be transferred without any contra-
 diction t> the former agreement,  For cxémple ; it fhould be affigned by
the original creditor with a declaration in this form, ¢¢ the pledge thall be
ufed fo Jong as I do not caufe the original debtor to pay the principal fum
70w 5or}ofwed not in this form, ¢¢it fhould be enjoyed ten years or the like ”
Yet, if that be done by any carelefs perfon, let the pledge be lodged in the
hands of the ultimate creditor with the confent of the firft lender, along with
a certificate of its value at the time, fettled by an appraifement made and
figned by five perfons. But, in: faét, fhould a creditor transfer a pledge,
which he has received, on diflimilar terms, he fhall be punifhed. In the
the fame mode fhould the decifion be alfo argued in other cafes. But the word:
¢affignment ” is properly expounded as fignifying hypothecation ; for; in
certain cafes; hypothecation is forbidden, and gift may be comprehended in
the definition of fale. To include permanent barter, the word fale muft be
taken in a fecondary fenfe.

Turs text is founded on reafon or immemorial ufage. If a creditor
therefore, in breach of this law, transfer a pledge which he had taken, a -
moral offence is not imputed to him, but the chattel muft neceflarily be re-
ftored to the debtor when he offers to redeem it (CIV); if the laft lender
refufe to releale the pledge, the original creditor may be put to much trou-
ble, or fuftain a lofs: this fhould be underftood: But the laft creditor
is only enabled to exact another pledge from the original lender, or pay-
ment of the principal and iqtcreﬂ:, not to refufe the releafe of the pledge.
Should the creditor, in'breach of thislaw, abfolutely give it to any perfon,
‘the gift is not valid; whence then fhould any benefit, arifing from the gift,
be even fuppofed 2 For he has no property in the pledge, finceit has not been
xelinquifhed by the debtor; but its ufe alone has been conceded to him.
¢« Who can benefit by giving away the property of another?’ This text
forbids a pretended gift. The fale of a pledge will be confidered in the
chapter on fale without ownerfhip.

MoRrTGAGED land orthe like fhould be carefully preferved by the creditor ;
it fhould not by any means be negle€ted. A debtor mortgages land for the
debt contracted ; the creditor ufes it a few years, and afterwards another

poflelles
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poffefies it without any oppofition from him. Infuch a cafe the debtor could
not redeem the mortgaged land, which had been pofiefled for twenty years ¥
for he is poor, but fees the land poffefled by a firanger, yet aflerts not his
title, erroneoufly thinking his oppofition improper becaufe a ftranger poflefles
it. Afterwards, when a law-f{uitis inftituted, the poffeffor having acquired a
title by undifturbed poffeflion for twenty years, the land cannot be reftored to
the debtor offering to redeem the pledge, and the creditor muft give other land
as an equivalent. Therefore it fhould not be neglected. This fome remark.

‘But others afk, whydoes not the debtor oppofe adverfe pqﬁ]z‘on ¢ Since
the pledge is loft by the fault of the debtor, an equivalent in land need not
be given by the creditor, If the pofleffor, though verbally forbidden, do not
refrain, what can the debtor fay, when he applies to the king ? He may fay,
¢¢ this violent man pofleffes my land mortgaged to anothes; if the occupant be
not now reftrained, he will, after long poflcflion, affert a title, becaufe he may
have poficfled it twenty years. > The debtor’s not applying to the king is there-
fore an evident fault ; why fhould the creditor give an equivalent for land loft
by the debtor’s fault? But if the pofleflor, attending the court, affirm, that
the pledgee gave him poffeflion, and that plea do not then appear to be falfe ;
in fuch a cafe indeed the pledge is loft by the fault of the creditor alone: it is

therefore proper he thould give an equivalent.

Others again hold, that the text of Ya'InvawaLcya (CXIV) being
equally applicable to a pledge received by another as to a pledge received by
the pofleflor himfelf, no title to that land is gained by adverfe pofleflion for
twenty years. On this account negle& has not been included 7z zbe text by
the author of the Retndcara and thereft. The juftnefs of thefe opinions
fhould be examined under the head of'title by long pofleffion: more ‘would
be here fuperfluous.

Tue term ( tranflated ¢ afflignment ” ) may fignify the nature of the thing.
For example, a bracelet, an earring or the like, made of gold, fhould not,
by expofure to the fire, be reduced to gold bullion which s its natural form=
and the alteration of a pledge is forbidden by the word « and ” wbzcb bears
the fenfe of ** and the ltke .’

Ccc . Bur
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. Bur hypothecation is not forbidden in all cafes. Forinftance; one has
contracted a debt, delivering a pledge on thefe terms, *¢ the pledge may be

3

ufed, folongas I donot pay the principalfum; * after a few years the cres
ditor demands the debt from the debtor, but he is unable to difcharge it ;
the creditor therefore affigns the pledge to another on fimilar terms, and

borrows an equal fum. Such cafes occur in practice.

Tris text (CXVII)according to CHANDE'swaRA, Va'enrspaTi, Buas
vADEVA, and others, concerns a pledge for ufe or cuftody with no fpecial
agrecment.  But the author of the Calpateru fays, it concerns:a pledge to be
ufed.. This is mentioned on confideration of the chief intent of the text, but
with no view of reftriting it to pledges for ufe. Cmaxprswara fo
expounds the text. But the author of the Mitdcfhard holds, thatit folely

concerns pledges for ufe; this is only fuitable on his interpretation.: .

A cerTa1x author has thus expounded the text; fince a period has beent
fpecified, no aflignment or fale of a pledge {hould be made by the debtor
within the ftipulated period. He thinks, that the creditor, having no pro-
perty in the pledge, eould not be fuppofed entitled to give or fell it ; a pro-
hibition would be thercfore impertinent, It fhould not be objected, that
this would contradict the text, ¢ if a pledge be fold, the fale fhall be valid,”
fince the fale of mortgaged property, being forbidden, could not be valid : the
difficulty, be thinks, is removed by referring that text to a pledge unlimited
as to time. But this does not coincide with the opinion of CHANDE swA=-
R4 and the reft. . Becaufe, in the firt hemiftich (CXVII), an agent bcih’g
fought for the phrafe * muft have no other intereft,” the creditor is of
courfe fuggefted as the agent ; here alfo, it being queftioned who cannot fell
the pledge, the fume perfon, already fuggefted, muft be the agent in the fene
tence: accordingly the glofs of the Calpateru, Pirijita and Mitécfharad muft
be fupplied with the words, ¢ fhall not be made by the creditor.”

WaxEN a debtor, having mortgaged land or the like to a creditor, fells the
-fame property, or abfolutely gives it away to another; then, fince coexif-
tent mortgage and fale, or mortgage and gift, are incompatible, it will be
ftated, under the title of comparative force of contracts, that the lateft

. F S = : contract,
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ccontra&, whether fale or gift, is valid. Hence the glofs, which fuppoqu glit
or fale by the debtor prohibited, is irrelevant. It fhould notbe objected;
how can gift or fale be valid, fince, by ftipulating a fpecifick period, the
owner has conceded his independence ?  Although he be not independent, -
‘his property fubfifts. Confequently, the efficient validity of fale or gift is un>
controverted, if it be faid, as the debtor’s property in the pledge was abfolute,
fo thall be the buyer’s or donee’s : and authors have not ftated as unfounded
the text, ¢ an' unredeemed pledge fhall ncither be fold nor given a-way o
Such is the mode of interpretation agrecablc to the glofs of CHANDESWA-

‘RA't Vicuesparr and BuavapEva concur in the fame expofition.

- TuE text of YA JNyawarcyva (CXII) concemns the cafe of an agree-
ment in the fecond form, ¢ if 1 do not redeem the pledge when the double
fum has been realized, it fhall become thy abfolute property.”  The text of
MENwv, ¢ nor, after a great length of time, can he aflign or fell {';uc'h a plcdge"
(CXVII), concerns the cafe of an agreement in the firft form, where the
claufe, ¢ it fhall become thy abfolute property,” has not been inferted: No
contradi&tion can be fuppofed between thefe two forms of agreement.

. In all agreements for a definite time, if the debtor withes to redeem tﬁd
pled ge within the flipulated period by paying the prmcxpal and intereft, Vris
HAsPATI propounds the law for that cafe,

| CXVIII. :
- VR1HASPATI: *—WHEN a houfe or field, mortgaged forufé,
has not been held to the clofe of its term, neither can the

debtor obtain his property, nor the creditor obtain the
debt. ‘

2. AFTER the period is completed, the right of both to their
refpective property is ordained; but, even while it is un-

expired, they may reftore their property to each other by
mutual confent. '

it FoR ufe ;" the feventh cafe has a caufal fenfe - Confequently the mean-

* Tuz firft verfe has been already cited and numbered CV. ;
ing
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ing is, 2 houfe or field, which has been mortgaged for ufe. ** When that has
not been held to the clofe of its term ;s when it has not reached the full

(i 280 - )

term, neither can the creditor then recover the debt, nor the debtor obtain his
mortgaged property. Confequently from this refult, that, while the period
is incémpldte, the debtor fhall not obtain his pledge, nor the creditor recover
the debt, it follows, that the wifh of recovering the pledge is ineffeGtual.
After the period is completed, the right of both the creditor and debtor to the
money lentand to the pledge refpeively, that is, the free ufe of their own,
s in full force. Confequently the creditor has a right to the money lent,
and may ufe it as his own, at the full term; and the debtor has the fame
right to the property mortgaged. Yet, even while the period is unexpired,
if the creditor voluntarily accept payment of the debt and reftore the pledge,
or if the debtor freely difcharge the debt to recover the pledge, the debtor’s
right to the pledge, and the creditor’s right to the money lent, are immediate-
1y efficient. The fage declares it, ¢ but even while it is unexpired &c.”
they may a& by mutual confent ; may accept the debt, and receive back
the pledge ; with the confent of the creditor the debtor may take his pledge,
and with the confent of the debtor the lender may take his money. Con-
fequently, while the period is unexpired, the debtor’s wifh to recover his
‘plédge is fruitlefs without the confent of the creditor ; and the creditor’s
wifh to obtain the money, without the confent of the debtor : but with the
confent of both parties, it is effe€tual, -Such is the interpretat'ion according
to the glofs delivered in the Retnacara.

In fome parts of the Refndcara, the laft hemiftich is found with this reading,
¢ but, even while it is unexpired, they muft perform what was agreed by
both parties.” That is not found in the Chintimeni, nor is it quoted by
BuavapEva,norinferted in the Mitsc/hara. 1f this reading be well found«
ed, the fenfe is this; were it declared by the debtor or creditor, at the time
of contratting the debt, « even before the period expire, if the principal and
intereft can be paid, the pledge muft be reftored;” infucha cafe the pledge
may be reftored and the debt be dilcharged, even while the period is unexpir-
ed. If this reading of the laft hemiftich be unfounded, the fame fenfe may be
deduced from the phrafe, ¢ by mutual confent.” For the mutual agreement
of the parties when the loan was advanced, as well as confent when payment
~ is tendered, may be fignified by the words ¢ mutual confent.” Ir
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‘Ir the agreement run in this form, ¢ take this land as a pledge, and lend
me twenty fuvernas;” when fhould the pledgc be redeemed ? On this pomt
it is faid, fuch being the words uttered by the borrower, thelender mlt{f_‘
afk, *‘how long fhall I ufe the pledge ?” In anfwer to which the borrower
fpecifies a term. ‘When the debtor has been long in the habit of receivihg‘
and repaying loans of the_fame creditor, then, nothing being exprefsly declared,
there is no tacit agreement in'regard to the term; confequently this agreement
falls within the forms above mentioned. Or, fhould it any how exceed that
enumeration of forms, the pledge muft be‘ref’cored when the double fum has
been received ; for it is of courfe legally fit, that a pledge be reftored after

the double fum has been received.

( 2or, )‘

Unxpzer the general law, that a pledge fhall be ufed until the debt be re-
paid (CXI), is not the ufe of the pledge proper until the principal fum be
difcharged? Noj; from the coincidence of the text of CATvAvana
v. XXXVII 3, (where the ufe of a pledge for aloan made with an agreement,
that the whole ufe and profit of the pledge fhall be the only intereft, is de-
nominated intereft from the ufe of the pledge, and whichis alfo called in-
tereft by enjoyment) this text (CXI) muft be referred to the fame cafe.
It thould not be objeted, that there is no argument for the reftoration of a
pledge, inf{uch a cafe, after the double {um has been realized. = The text of
YA jnvawaLcya (XLVI) isauthority for fuch an inducion. Nor thould it
be objetted, that this contradits the text of Visunu (CX). That text is
limited to immoveable property. Nor fhould it be afferted, that the word ¢ ini—
moveable” is merely illuftrative of a general fenfe. There is no proof z fip-
port fuch an affértion ; nor any grounds for reftricting the textof YA’y NYAWAL=-
€YA. A pledge unlimited as to time muft therefore be releafed when the
double fum has been realized, provided it confift of moveable property ; but
immoveable property, under the authority of the law, may be ufed fo long as
the principal remain undifcharged. Even though it be not then redeemed, the
debtor does not forfeit his property in the pledge; for the text (CXII) concerns
the cafe of an agreement containing a claufe to this effe®, “it fhall become thy
abfolute property.” = Baut, if the debt be contracted on a pledge given for con-
fidence only, without Juch a {pecial agreement, the debt thould be recovered by
the fame mode of recovery as ordained for debts unfecured by a pledge.
Ddd S
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A PLEDGE, delivered by the pledgeor to give conﬁdehce to the lender, muft

be carefully preferved by the credxtor, and be reftored on receipt of the whole

fum dwe. '

‘ ; The Retnicara.

"y :

' CONSEQUENTLY, in the cafe of a pledge to be ufed, fince the creditor may
“derive benefit from the ufe of it, he has no folicitude in regard to the pay-
ment of the money. Buat, in the cafe of a pledge to be kept only, the creditor
‘derives no benefit from the pledge; on the contrary, he has the trouble
of keeping another’s property ; he may therefore be anxious to recover his
money : but, fince there is no other mode, he muft adopt one of the five
modes of recovery, that which is confonant to moral duty, fuit in court, legal
deceit, lawful confinement, or violent compulfion: and, in fuch a cafe, the
time for recovering the debt is that, which was ftipulated by the borrower for
- the payment of the debt ; or, if none were ftipulated, the period when the debt
s doubled ; for that is prefcribed by law as the time for redeeming a pledge.
This is confiftent with reafon : and this mode of proceeding, fay fome liw-
yers, fuppofes a cafe where the ufe of the pledge has been forbidden ; or it fup=
pofes the cafe of a pledge confifting of mafles of iron and the like.

BuT, if the debtor be abfent, having abfconded or the liks, from whom
fhall the creditor recover his money? A text of law, cited inthe Rétadcara,

provides for this cafe.

CXI1X.

Smriti: — AFTER giving notice to the debtor’s family, a
pledge for cuftody may be ufed when the principal is
doubled ; and fo may a pledge for a limited period, when
that period is expired.

WHEN the principal is doubled, a pledge for cuftody may be ufed after gi-
ving notice to the debtor’s family in this form ; < Having borrowed money
- ¢ from me, but not having yet redeemed the pledge, the debtor has abfented
¢ himfelf, and the principal has been now doubled by the intereft ; thou art
‘¢ hisheir; I thercfore give thee notice as reqiure&by law, that henceforth

vl g ‘¢ the

1.
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“ the pledgé will be ufed by me.” The fage’s meaning is this ; if the deb-
tor’s heir- himfelf pay the debt to the creditor, and take the pledge, or {f'hc
fay, * wait a few days, I (hall fend information to the debtor,” the pledge muft
not be then ufed. But, if the heir do not redeem the pledge, nor give infor=
mation fo the debtor; then, taking the atteftation of feveral perfons, the credi
tor may ufe the pledge.

¢ A pLEDGE for a limited period ;” a pledge, for which a fpecifick period
has been fixed, may be ufed after that period has expired, notice beihg firft
given to the debtor’s family. Such is the fenfe of the text.

Tuk ufe of a pledge delivered for ufe may be renewed: ifit be agreed, ¢ the
¢« pledge (hall be enjoyed for two years ; afterwards, paying the debt, 1 will
¢ redeem this pledge delivered for ufe ; the ufe ofthe pledge fhall ceafe at thie
¢ clofe of that period ;” in fuch a cafe, if the debtor, happening to go to ano-
ther country, be abfent, and the debt be not paid, nor the pledge redeemed
then the ufe of the pledge is authorized after notice given to the debtot’s fa— ,
mily. What is faid by the author of the Resndtara, (¢ this duthorizés the dfe & -
a pledge delivered for ufe without, however, conveying the abfolute property, .
if no period were ftipulated’), intends generally any moveable pledge for ufe un~
der fuch circumftances. But immoveable property, being pledged for ufe,
muft only be relinquithed, if it were agreed, I will reftote it when the 'p‘t‘ih-
cipal is doubled or the like;” for; fince it cannot imove to another place,
there can be no apprehenfion of its being feized by another petfor: But
moveable property muft be preferved with the utmoft care until it be reftored
to the debtor.

IN the prefent cafe, after notice given to thé debtor’s family, the ufe of the
pledge is to be taken as wages for the care of #. 'This is intended by the
text. Here ¢ the debtor’s family” is merely an inftance of a general injunc-
tion : thercfore, if the debtor himfelf be prefent, but procraﬁmate the re-
demptionof the pledge, it is reafonable, that the creditor fhould ufe it aftér giv-
ing him notice : and this may be equally affirmed of pledges for cuffody 4nd
pledges for ufe ; it {hould be /s argued, if the agreement beéin the fixéh of o~
ther fimilar form above ftated, and fometimes alfo in other cafes.

G
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" 17 appears from the term ‘ may be ufed,” and from the glofs, ¢ this
authorizes the ufe of a pledge without, however, conveying the abfolute
property,” that the creditor fhall only ufe the pledge: he has no property
therein,  Confequently, although the creditor ufe the pledge, it muft be re-
flored to the debtor returning after the lapfe of feveral years. Such is the
fenfe of the law.

In fuch a cafe, fhall the principal fum be re_ceived by the creditor with the
whole intereft ? To this queftion the anfwer is, it appears from the conditions
in the text of VR YnaspaTt ( XCII) ¢ before intereft ceafe on the loan or
before the ftipulated period expire,” that there is no forfeiture of intereft in con-
fequence of ufinga pledge for cuflody after the period has elapfed or the like.

~ But, in the cafe ofclothes and fimilar things, fince they would be totally fpoiled
by ufe, itis reafonable, that the principal and intereft fhould be forfeited 77
confequence of ufing them. '

~ Buw, if the debtor die or abfcond, and notice cannot be given to his fa-
mily, what is to be done ? A text quoted in the Retndcara provides for that

cafe.

- CXX.

Smriti : — IF the debtor be mifling or dead, let the creditor
produce the writing i a court of juftice, and obtain a cer-
tificate from the court, fpecifying the period which it bore.

LeT the creditor produce the writing in the king’s court, and there ob-
tain a document {pecifying the term which it bore; let him there obtain a
certificate. A creditor, ufing a pledge after fuch precaution, commits no
offence.

The Retnacara.

_ Tue meaning is this ; when a debtor is miffing or has: abfconded, the
pledge may be ufed after notice given to the debtor’s family, as ordained by
_the preceding text: but, if notice cannot be given to his family, then, pro-
ducing the writing in the king’s court, let the creditor obtain a certificate.
If



( a5 ) @L

If the debtor be dead, the pledge may be ufed after notice given to the debs
tor’s family, as is fignified in the preceding text; yet, if notice cannot be
given to the debtor’s family, but heirs of the debtor exift in fome otber coun=
try, let the creditor produce the writing in the king’s court and obtain a

ertificate. Such is the fenfe of the text.

TuE certificate is delivered by the king conditionally; it fhould exprefs,
¢« until the debtor or his heir attend, the pledge fhall remain with thee, and
fhall be ufed by thee.” ¢ A certificate from the court;” a writing certify-
ing the continuance of the pledged property with the creditor, That the
pledge fhall be ufed, appeats from the expreffion in the Rezndcara, “*a cre-
ditor ufing a pledge after fuch precaut)'on commits no offence.” But if nei=
ther the debtor, nor his heir, be /ving, the mode of proceeding in that cafe
will be fubfequently mentioned from a text of CArvAvana.

: CXXIL
VRimaspaTi, cited by Misra and BuaVADEVA under the
title of recovery of debts:— WHEN' the debt isdoubled
by the intereft, and the debtor is either dead or has ab-
fconded, the creditor may attach his pledge or the debtor's
chattel and fell it before witneffes :

2, - Or haifing appraifed it in an aflembly of good men, he
“may keep it ten days; after which, having received- the
amount of his debt, he muft relinquifh the balance, if there

be any : 4 » :

3. Having afcertained his own demand by the help of
men fkilled in arithmetick, and taken the atteftation of
witnefles, he commits no offence by thus recovering it.

THESE texts are alfo cited in the Retndcara, but the reading is sad ban-
diujnyitividitam inftead of zaddbanam jnydtrividitam 5 and it is expounded,

¢-notice having been given for the affurance of the debtor’s relations.” *

* Ses a further comment on thefe texts after v. CCXCI,

e CXXII
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CXXIL

CATYA YANA :—WHEN the pawner is ml{’ﬁng, let the credla
“ tor produce his pledge before the king; it may be then

~ {old, with his permi{ﬁon: this is a fettled rule:

2. Re‘cewmg the principal with intereft, he muﬁ depoﬁt
the furplus with the kmg;

< Turse texts of VRinasrati (CXXI) are contradicted by the text above
“’quotcd (CXX) ; for that text fuggefts, that, if the debtor be not prefent,
the pledge thould be ufed after obtaining the king’s fanCtion 3 but the text of
VR iuaspaTI fuggefts, that the pledge may be fold, if the debtor be not -
prefent : confequently there is an evident contradiftion in authorizing the
ufe and the fale of the fame thing in the fame cafe. An alternative is theres
fore allowed in this cafe by the fyftem of civil law ; for an alternative is true
in logick, when the matter is totally optional. Confequently, when the debt
is doubled, and the debtor is not prefent; being dead or having abfconded,
the creditor may ufe the pledge after giving notice to the debtor’s family ; if
notice cannot be given to the debtor’s family, the creditor may exhibit the
writing before the king, and ufe the pledge with his permiffion : this is one
option, Or Wantmg, or not waiting ten days, he may fell the pledge : this
is a fecond option.

.. THE text of VR TuaspATI may be thus expounded : * When the debt is
doubled by the intercft ;”” this is a general illuftration, the fame muft be un-
derftood when the period has expired. It is a mere inftance : the cafe de-
feribed relates only to filver coins and the like ; but if grain or other commo-
dities were lent, it fhould be faid, when the principal is quintupled or the like.
*¢ And the debtor is dead,” or has gone to another country, ¢ or has abfcond-
ed ;¥ thatis, cannot be found, becaufe he conceals himfelf. . But if the debtor
live in another country, and fome perfon, who is his heir, fay ¢ let the fale
‘be poftponed for ten days, I will fetch the debtor, or bring money from him
and redeem the pledge ;” in that cafe the creditor fhould keep the pledge ten
days, but he thould previoufly appraife it.  The words < ten days’’ art

- merely illuftrative;; in proportion to the number of days, in which the debtor
_ €an arrive, fo long fhould he keep it, as awarded by arbitrators. Ir
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Ir the value of the pledge exceed the amount of principal and intereft, |
what fhould be done ? The fage declares, he fhould take the amount of his
debt and no more. 'What fhall be done with the furplus? The fage des

clares, ¢ he muft relinquifh the balance s he muft deliver it to the heir or to
the king. ‘The text is fo expounded by BuavaDEVA.

- ¢ Ynyatrividitam (according to one reading of the text), known to: wit+
nefles 5 having taken the atteftation of witnefles. Confequently the taking
of a pledge in payment of a debt fhould be attefted as well as the fale of its
¢ He commits no offence ;> VA cuEsPATI expounds the word in the neu-
ter fenfe : a creditor, recovering his debt even by compulfion or the like,
fhall not be punithed by the king.

CXXIII.

YajnvawaLcyYA : — ORr, even in the abfence of‘the deb-
tor, the creditor may fell the pledge before witneffes.

Ir the debtor or pawner be not pr;"/é’nt, then, felling the pledge, and taking
the amount of the debt, the creditor fhould deliver the furplus to the heir or
to the king. '

The Dipacalicé.

THE meaning is this ; if the debtor live in another country, or happen
not to be prefent, the creditor fhould deliver the balance of the price to the
debtor’s fon, brother, or the like, before witnefles; that the ‘debtor may
receive it when he returns. ‘'This appears from the glofs of BuAVADEvVA
and of the Dipacalici. As a debtor, if the creditor be abfent, depofits the
amount of the debt with his fon or other heir, fo the creditor, if the
debtor be abfent, depofits the balance of the price obtained for the pledge
with his {fon or other heir. This alfo is founded on the glofs of BuavaDE va
‘and of the author of the Dipacalics. If there be no heirs, or if they be

abfent, or if they refufe to receive it, he fhould deliver it to the king
(CXXII). :

¢ WHEN the pawner is mifling (CXXII);” when he cannot be found,
being
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 being dead, having abfconded, or hav‘ing gone to'a"diftant province 5 the debt
being doubled by the intereft, let the ereditor-apply to the king, and alfo pro-

.
2
i

duce . the writing : this muft' be underftood. With his permiffion 3 with
the king’s confent to the fale, the pledge may be then fold : the text muft be
fo fupplied. After which, taking no more than the principal and intereft of
the debt; from the price for which the pledge is fold, let him deliver the ba-
lanceito the king.  This diftinGion occurs s if the debtor be actually living
inanother country, it is merely intrufted to the heir or to the king ; but, if he
__b;\dat‘«édisthe creditor thould give it to the heir, or, on failure of heirs, to the
king. . This is reafonable ; a debtor, having delivered a pledge to a creditory
has property in the pledged chattel fd long as he lives 5 afterwards, his pro--
perty. being devefted by death, property vefts in his heir ; it is therefore pro=
per to give his chattel to him. On failure' of heirs, property vefts in the
king ; but under the rule of V1 sHNU (Book V,v. CCCCXVII) the failure of
heirs fignifics the failure of fellow ftudents. Accordingly CuaNDE swaRA,
in expounding the text of CA 7Y Ay Ana (CXXII), delivers this glofs, ¢ when
the pawner is not living, nor any perfon entitled to inherit from him.” = But
the escheared pledge of a Brabmana muft be given to learned men or to priefts,
-under the text of Dx vaLA (Book V,v. CCCCXLV). All this will be dif-

cufled under the title of inheritance.

CXXIV.

YA NYAWALCYA :—A DpEBTOR fhall be compelled to pay,

- with intereft; a debt contradted on the pledge of religious
merit; and he fhall be compelled to repay two fold a
debt contrafted on a chattel of fmall value delivered with
a folemn affeveration. ' :

“RELIGIOUS merit;” the uleof facrificial fire, ablutions in the Ganges,
and thelike : what is received on fuch a pledge, muft be repaid with intereft.
What has been lent on a pawn of {mall value, delivered with 2 folemn afieves
ration, in this form, < it (hall certainly be redeemed by me,” muft be repaid two
fold, if the debt remain long due; the pledge fhall not be fold by the pledgee.

IT is noticed in the Dipacalicd, that the text is -read in the Vifwaripa,
Blanis ' “ charitra’

ke
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¢ charitra” inftead of ¢ chdritra.”’ 'The commentator’s opinion is this s

charitra fignifies a& or praice; chdritra has the fame fignification;  the
meaning therefore is, what is borrowed on the pledge of ablutions in the

Ganges or the like,

AsLuTiONs in the Ganges, and other religious acts, are pledged; when
the debtor, on contracting the debt, fays, ¢ until I repay thy loan I will not
bathe in the Ganges.” The term,  ufe of facrificial fire,” relates to the
voluntary ufe of it on jpecial occafions, not the continual ufe of it by tbofe, who
maintain a perpetual fire.  Here ablutions in the Ganges and the like confti-
tute a beneficial pledge to be kept only, not a pledge to be ufed ; fince the
debt therefore is not difcharged by the ufe of it, how fhall it be difcharged ?
The fage therefore ordains, that he (the king) fhall compel the debtor to pay
the debt with intereft. 'The meaning confequently is, that payment’ thall be
enforced by the king. '

CraNDEswARA delivers a fimilar glofs, but he reads the text (as in the
Dipacalici) charitra bandbaca critam, and expouhds it ; ¢« for, if ablutiéns in
the Ganges be not performed, the king fhall compel the debtor to pay the
debt with intereft,”

¢ WHEN ablutions are not performed ;” they are hypothecated, and there-
fore not performed.. We explain charitra, ablutions in the Ganges and the
like 3 chiritra, the benefit arifing from fuch ablutions. When that is pledged
. the debtor fball be compelled Se¢. ; for inftance, when a debt is contraded
with an agreement in this form, * if I do not repay thy loan, ‘the benefit of
my ablutions in the Ganges fhall accrue to thee.””. But this can only bea
pledge for cuftody, for it would be loft # the debtor were it enjoyed 4y the
creditor ; the debt muft therefore be difcharged as in the cafe of pledges for
cuftody : the pledge is not forfeited. The author of the Mitdcfhard delis

vers a fimilar expofition.

¢« A pawN of {mall value;” a pledge, of which the value does not exceed
twice the amount of the debt. This half of the text (CXXIV) reftrains a
creditor, who might attempt to fell the pledge on this refle@ion ; * twice the
Fff : | amount
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‘amount of the debtis receivable by me, what objection therefore can the
debtor have to the fale of this pledge.” The meaning is, fince no agreement
was made, when the debt was contraéted, to authorize a fale, how fhould the
pledge be fold. . This muft be underftood when the pledge is not redeemed
after the principal is doubled. However, there is no offence in a fale made,
after application to the king, with the king’s permiffion.

‘Wz hold, that, when no piedgc isdelivered by the debtor, but he folemnly

promifes, at the time of receiving the loan, ¢ I will afluredly repay thee thy

- loan,” then confcientioufnefs is in reality his furety. In thatcafe, on proof of thé

debt, he fhall be compelled by the king to pay twice the amount. To en
large on this fubjeét would be fuperfluous.

On this text the author of the Mitdcfbard’ thus comments ; “q pledge by
the a& of the parties is charitra bandbaca. Confequently, when a pledge of
greater or lefs value is taken with the free confent of the debtor or credi~
tor, the double fum only fhall in that cafe be received by the creditor ; that is,
the pledge fhall not be forfeited, At the period when the principal is doub-
led, the double fum only thall be paid; there fhall be no forfeiture of the
pledge. In the cafe of earneft alfo, there is no forfeiture of a pledge.” This

is only fuitable on his interpretation. He expounds the terms of the text
otherwife (¢ earneft delivered,” inftead of ¢ folemn afleveration™) ; this other
fubject is incidentally introduced under the title of pledges.  He adds, when
the merchant, who buys a commodity, giving earneft to the merchant who
fells it, concludes a bargain for the purchafe of goods amounting to a thoufand

“mudras, if the buyer break the agreement, #be earnef? thall be forfeited ; if the
feller break the agreement, it fhall be repaid two fold.

SECTION
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SECTION ML
- ON THE VALIDITY OF HYPOTHECATION AND MORTGAGE.

CXXV.

Vyasa '—-—PLEDGES are declared to be of two forts, immove-
- able and moveable; both are valid when there is a&ual
enjoyment, and not otherwife.

Anp this concerns a pledge delivered for ufe.

CXX VL
VRrinaspATI:—OF him, who does not enjoy a pledge, nor
poflefs it, nor claim it on evidence, the written contraét L for

that pledge is nugatory, like a bond when the debtor and
witnefles have deceafed.

HERE zerms gf campar_i/bn, as and fo, muft be affumed. ¢ When the
debtor and witnefles have deceafed ;> when neither the debtor nor the wit-
nefles exift. Hence, as a writing executed by the debtor and attefted by wit-
nefles is nugatory unlefs the debtor or witnefles be living, fo of him, who
enjoys not a pledge, nor makes it his own, nor fhows to others that the
pledge was aGually received, the writing, though complete, is no evidence
{o far as concerns the pledge. ' A :

The Retndcara.

Even after the death of the witneffes and debtor, if the creditor aé'tual\ly‘
enjoy the pledge, that pledge is valid ; how can it be afferted, that the wris
ting is nugatory ? To thisit is anfwered, fome perfon comes and makes a
demand upon another in thefe words, ¢ thy father is my debtor, infpeé
‘¢ this bond ; all thofe, who witnefled it, are dead, and thy father alfo is
¢ dead ;” as in this cafe, fo, if there be no other proof of a pledge, a
mere writing is nugatory becaufe it is unavailing.  That is mentioned by
way of example, Or it may be thus explained ; if a chattel belonging to

fome
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fome perfon have been enjoyed for a few days only by another, or be conteft
ed, and the pofleflor, fued by the owner before the kmg, allege, ~*¢ his fas
ther received a loan from me, and the bond is forthcommg,” then, if the
witnefles be dead, the writing is nugatory, even though there be actual
occupancy. Such being the cafe, there is no difficulty i explaining the
text withiout affuming zbe terms of comparifon as and fo ; for the fenfe would
be, he, who does not aGtually poffefs nor enjoy the pledge, may not claimiit ;
and a writing is nugatory when the witn‘eﬁ'és and debtor are deceafed : and
in this cafe undifputed poffeffion, and a term fixed for the reftoration of the
‘pledge, muft be underflood. It may therefore be affirmed, that, when pof- -
feflion has been interrupted, but witnefles are living, the pledge is valid ;
yet, in the cafe of uninterupted pofleffion, the pledge is valid even though
the witnefles be dead. v

¢ Nor fhows to others &c." to others befides thofe named in the Writing,
that is, for the purpofe of evidence. Confequently the affirmation of it to
another fhould only be made in the prefence of the defendant. Or ¢ claim
may fignify fue before the king. ‘The writing, though complete, is no
evidence, even though correctly drawn in the form already defcribed, with
all its conditions, ‘¢ firft inferting the lender’s name and f{o forth.”” Hence
a writing in this or other fimilar forms, ** I borrow one hundred Juvernas

from DEvAapaTTA,” is certainly unavailing.
¢ It is no evidence fo far as concerns the pledge ;”” it follows that the
writing may be good evidence {o far as concerns the debt. Confequently
the fenfe is this; if there be a writing, payment of the debt proved by that
writing thall be enforced ; but without affua/ occupancy, a pledge, though
proved by that writing, fhall not be obtained. Why does he not actually enjoy
oroccupy it ? Hasit been reftored on receipt of another pledge, or has it been
releafed on a folemn promife of payment or the like? ~ Or the fenfe may be
this ; if the loan have been actually received from the creditor by the debtor,
for what fault fhould the creditor lofe it? But a pledge long unenjoyed
cannot be feized. As a man’s own effects, being negletted by him and
.ldﬁg poﬁ'eﬁ'ed by a ftranger, become the abfolute property of the pofleffor,
'furcly if a pledge, which is the property of another, be no_f poffefled by
’ ; the
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khtpk&geb, Jitsis sthe bfolute property of the ‘ovmer ‘who- does ?oi'f-
fefs it. ‘ 5 {1 binBedis

WaarT then is fuggefted by the wvord ¢claim?* for thofe, to whom
the claim is fhown, beconie witnefles only ; but, if the thing be unp‘oﬁ'eﬂ‘éd
through negle@, of what ufe are witneffes? ‘The anfwer is, he fhould
fully thow in an affembly of people the reafon why he ‘has not poffeffion.
For inftance, ** executing a mortgage deed to me, he has received a loan,
why does he not deliver the pledge ?>>* Such a difpute is fuppofed. " ‘But,
if a conteft do fubfift, as pofleffion is not then valid without proof of right,
neither is an unenjoyed pledge valid. This is one cafe. ¢ This ornament
is ‘pledged to me ; but his danghter’s nuptials will be celebrated two
months hence; his wife may wear it for that period, afterwards it muft be
delivered to me.” 'This is another cafe. On thefe and fimilar occafions;
if the recorded witnefles be alive, they can depofe thefe circumftances.
There is not confequently any contradiction between the firft and laft
gafei :

Here the expreflion ¢“does not enjoy ” concernis a pledge for ufes
*¢ fior poffefs ** concerns a pledge for cuftody; ¢ nor claim” concerns
both.

The Retnicara.

BuT this text does not concern a pledge for cuftody confifting of abhis
tions in the Ganges or other obfervances producing religious purity; for it
is not applicable t0 fuch pledges.

AND this is nearly bus not ffrictly true ; for a pledge whether for ufe or
cuftody may be confirmed, although it be not afcertained whether it have
been a&ually pofieffed or not.

; The Retndcara.

Turs meaning is intimated ; although he have not himfelf thown hig
claim to other men, yet if they know and depofe the whole circumftances,
even in that cafe alfo the pledge is confirmed.

Ggg A
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A text of law, cited in the Retndcara, exprefsly declares the nulhty of
~a pledge in a cafe of neglect.:

CXXVII.

Smrzgtz — A HOUSE, a 7efervoir of water, a .market place,
grain, women, beafts of burden and the like, are deﬁroy-
ed or {poiled by negle&

<< A-MARKET place;” a place where commodities are fold.
’ The Retnicara.

* WATER,” preferved for his own ufe. ‘¢ A refervoir of water;” a
well or the like. “¢ Beafts of burden” are exprefled in the plural num-
ber to fignify ¢ and the like.” Confequently a garden, a field and the
like are comprehended by the text; in fhort, all Zinds of pledges are de-
ftroyed by neglect. If the pledgee neglect it, a houfe is deftroyed or fpoiled
for want of thatching; a well or the like, for want of extracting earth
by which it is choked ; a market, for want of concourfe of buyers and
fellers through fear of ill difpofed perfons ; grain, by robbery or the like;
cattle, women and beafts of burden, for want of food or care: fo in other
inftances according to the circumftances of each cafe, ¢ They are deftroy-

- ed,” and utterly loft ; or they remain, but are {poiled and become unfit for
ufe. By this mention of things deftroyed or fpoiled, negle is thown
blamable ; and it is a fault on the part of the creditor. | Confequently, if
the pawner preferve them, they would be poffeffed by the debtor : but, if he
do not preferve them, theyareloft ; and why fhould another pledge be deli-
vered to the creditor 2 The debt therefore remains unfecured by a pledge.

~CHANDESWARA remaks ; “ when mortgaged houfes, and the reft, are
deftroyed or fpoiled by the fault of the pledgee, the mortgage is annulled.
Itis therefore implied, that another pawn fhall not be given by the pawner
in .confequence of the pawnee’s fault.” It is confequently evident, that the

fame opinion bas been entertained by CHANDE swARA.

¢ By the aifual pofleffion of a pledge the validity of the contrat is main-

tained >
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toined” (XCVI). The fenfeis, by actual pofleflion only of a pledge is' the
validity of the contra& maintained; for the text coincides with thofe of
Vyasa and VrRimaspari. Cénfequently, if it be neglefted, there isno

pofleflion of the pledge, as already explained. Hence, if a creditor, hav-
ing loft one pledge, demand another; or if he attempt to feize a pledge
faved by the debtor, who interfered when lofs impcndcd.fhrough the cre-
ditor’s negle ; in fuch cafes the creditor fhall not obtain the pledge. So
much is declared. Yet, if the creditor did not negle& the pledge, but it be
fpoiled by the a& of Gob, another pledge fhould be delivered.  This the
fage declares ; ¢ if it be fpoiled, though carefully kept &c.” (XcvI.
Spoiled is there illuftrative of detriment.

CXXVIIL.

CATyAyANA:—SHOULD a man hypothecate the fame thing
to two creditors, what muft be decided ? The firft hypo-

thecation fhall be eftablithed ; and the debtor fhall be
punifhed as for theft.

‘“ DEcipED;” ruled.
The Retndcaras

ConseEQUENTLY the laft hypothecation is not valid : and this fuppofes,
that both mortgagees have obtained pofleflion ; if either or both have not ob«
tained pofleffion, the hypothecation to him, who obtains not poffeffion,

. Is invalid as abovementioned. = Both may have obtained poffeffion of the
fame thing : for inftance, one has had poffeffion for a few days ; afterwards
the other, diffeizing him by force or fraud, poffefles the thing a few days.
Again; the thing is poflefled by one through force or the like,  but the
other diffeizes him ; in this cafe, the attempt to take poffeffion on the part
of him, who difeizes the other, is well argued to be a fuficient aét of occw—"'/'f
pancy : where neglect is declared a caufe of invalidating the mortgage.‘
there, if the claimant long attempting, but not obtaining, poﬂeff jon, has
been content, it is confidered as negle. ﬂ

‘ Tue debtor fhall be punifhed as for theft ;” for pledging the fame
;hiqg‘
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thing to two, perfons)»the pledgeor fhall be punifhed as ”for theft, V‘m;wﬂd
exprefsly declares .it. 1%
CXXIX.. 1o ipy

Visunu :—HE, who has mortgaged even abull'shide of land
. to one creditor, and, without having redeemed it, mort-
- gages it to another, fhall be corporally punifhed by whip-
ping or imprifonment ; if the quantity be lefs, he thall pay

a fine of fixteen fuvernas. ‘

« Even a bull’s hide of land ;” land to the quaiitity -of a bull’s hide.
The definition of a bull's hide will be cited further on. If he zwice -
mortgage a lefs quantity than that, he fhall be fined in fixteen fuvernas.
On a curfory view there feems difparity in the punithments by corporal
chaftifement, and by a finie of fixteen fuvernas. This it would be proper
to examine under the title of fines 3 # mift be here unnoticed, for whatsirould

avail a mifplaced difcuffion vainly fwelling the book 2

Tae laft hypothecation is invalid, according to Mi1sra, BuAVADEVA
and others ; herein the Retnicara, Périjta, Smriti féra and other works
concur. Punifhment only is fhown by the text of Visunu, the invalidity of
the laft hypothecation is inferred as aconfequence. IF the laft hypothecation
were vaiid, the firlt would be certainly veid ; for oné contract muft aveid : ‘
conifequently the words ¢ without having redeemed it are pertinent.
The firft mgrtgag‘c therefore, not being redeemed, is valid ; and  hence it
follows, that the laft mortgage is void. But fome think the validity of the
laft hypothecation implied in the punithment of the debtor. This and

other deviations are liable to objection.

; Tuxr text concerns land alone.
BHAVADE V4,

. Misra and Buavapgva read * land exceeding #he guantity of a bull’s
hide only.” Misra remarks, that the fale of it without ownerfhip is pre-
yented, . VisuNu explains the quantity of a bull’s hide. |

Bl CXXX.
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VISHNU'-—-THAT land, whether little or much, on the proa:

duce of which one man can {ubfift for a year, is called
the quantity of a bull’s hide:

« LiTTLE or much ;” iftheland be excellent and very producive, one mar
may fubfift for a year on the produce of a {mall quantity of land, and ‘the
value of that land is great: but if its produce be fimall, a greater quantity
of land is requifite for fach maintenance of ome man. Confequently the
value of fuch lefs quantity of fértile land, and greater quantity of land 702
jervile, is the fame. They are equalin value, and the pum(hment thould be
- determined by the value of the land.

CXXXI.
Smr i, cited in the Retndcara:—Ir two men, to whom the -
fame property has been pledged, enterinto a conteft, to
him, who has poﬂ'eﬂ'ed the land, it Ihall belong, if no

force were ufed.

THE conftruction is, ¢ who has poffeffed the land without ufing force.”
The text muft be fupplied; ¢ that land fhall belong to him.

The Retnicaras

Ir the fame property have been mortgaged to two perfons, and the pledge’
have been given to one before the other, but onc has poffeflion and the other .-
has not pofleflion, the pledge belongs to him only who has poffeffion, not to
him who has not poflefiion even though he be the firft mortgagee ; for a pledge
is invalid without poffcffion as has been already ftated.  Ultimately this text
bears the fame import ; but there is novain repetition, fince both texts were
not delivered by the fame legiflator, VR YsuaspATI.

HrrAvupuA, VAcuEsPATI, Buavapsva and others read ¢ he; who
has poffcficd it, fthall prevail” (yafja bhuttirjayafiafya).  That reading is al=
fo admitted by CHANDESwaRA, but he has quoted the other rcadmg ( yzz/jd
Maé?zrébu‘vdjz‘a[ya Lo ; :

Hhh o 5.1&
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_"'IF““t'ﬁé- fame '*:'?'p't"épériy “-bé'xﬁor‘t'gdged 0 two perfons, and be ‘poffefied by
: both of them, what fhould be the decifion in that cafe # 1 it s

ari

i#

CXXXIL.

VR IHASPATI: — Ir one field have been mortgaged to two

ereditors o nearly at the fame time, that no priority can' be

“proved, it Thall belong to that mortgagee by whom it was
firft poffeffed without force,

("' NEarLY at the fame time,” fo that it cannot be known, which whs
firlt; and which laft. : :

By both thefe texts it is declared, that of two mortgages, in which fo
“priority of time can be aflcertained, that mortgage is valid, under which pof-
feffion has been fir/? obtained without force. A

The Retndrars.

Tue meaning is this; if the witneffes be living and depofe, ¢ through
accident the creditor does not enjoy the thing mortgaged to him ; ‘there is
o negle@ on the part of any perfon, but we do not remember when it was
‘mortgaged to the creditors refpecively ; and if the writings have been
accidentally Ioft; this text governs the decifion of fuch a doubtful cafe. A-
gain ; a tree has been pledged with its fruit at the fame time %o rwo ereditors
by fome man iz perfon or through his fon, and debts have been contracted
~with two pekfdnsv; one of thofe creditors has enjoyed the produce of  the
“tree, but the other has delayed occupancy to difplay his own generofity 3 and
the parties are not aware of each other’s loan and occupancy ; in fuch a cafe
~alfo, the mortgage is valid in favour of him, who firft obtained pofleflion.
“In this cafe there is no queftion on the priority of hypothecation y bat if
ff‘th'e"1’v’vitr1eﬂ'c::s proVe, that it was firft pledged’ to one creditor, though laft
poffeffed by him, and there has been no neglet on the part of any one, that
: 'f)lédge belongs to him, to whom it was firfk hypothecated. This, however,
is not the purport of the prefent text.

Boam o
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SH ovLp a thing be firft mortgaged to one creditor but negle@ted by hirs,
by ‘ and
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»-and be afierwards mortgaged to another creditor and. poﬂeﬁ'cd by hxm,ignd

the firft creditor claim poffeffion at a fubfequent time, in that cafe. the pledge
belongs to him by whom it was firft poflefled, though he be the latt credie
tor. This and other points may be reafoned.

Ir the priority both of mortgage and pofleffion be doubtful, a text, cited
in the Retndcara and Vivdda Chintdmeni, dire@s the decifion of that cafe.

CXXXIII.
- Smriti :—By two creditors claiming the pledge on the grounds of
poffeffior. for an equal time, it fhall be fhared equally ; and
the fame rule is declared in the cafes of a gift and a fale.

Tue pledge fhall be equally taken, that is, in equal fhares, by both mort-
gagees ; and their fhares thall be proportioned to,thie amount of their refpgé-«
tive loans. For example ; the firft debt amounts to a hundred fuvernas,
the other debt to fifty fuvernas, and the mortgage confifts of one village; in
that cafe, fince a partition muft be made between the two creditors, there«
fore dividing the land or rent of the village in equal portions with the debts
due to thofe creditors, fhares thould be given to each in proportion to theu:
refpettive debts : and this fuppofes debts of the fame nature; but, if they
be of various natures, the amount muft be computed from the value whlch
the things bore at the time when the debts were contracted,

In the Vivdda Chintameni the text is read, ¢ if both have poﬁ'eﬂ'éd it qulet-

23

ly for an equal time, it fhall remain in their joint pofleflion.” BzAVADEVA

~concurs in this reading. ‘
7 6 4 4
A this is nearly but not firitly pofitive. 'When feen proof, or ew'dencg,
“in favour of both parties is equal, a decifion may be grounded on unfeen
.proof .or mental conviciion. ‘

Misga.

Ir the feen proof, that is wordly or popular proof, fuch as 'poﬁ.'ﬁﬁib:n\ét
dhe like, by which, in a cafe of difpute, thc matter mxght be dctcmnncd in
: fa\rou:
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fg&ouvr of .one party, bé equal, a decifion may be grounded on unfeen ara
gglmcr_);t,l.,it)rgdgg cconfideration of the credibility of the evidence. When theres
fq::;;rt‘!}}g"miogi;tyiq)f a‘mor~tgage and pofleffion is doubtful, a decifion {hould be’
formed on confideration of circamflances. 1f the rights of both be on any,
account undlﬁmoulfhlble, equal {hares fhall be afligned : and this is almoft
e,xpx—‘efsly declared. - Such is Misra’s meaning. BuavADE'vaA concurs in
that opinion : and it is reafonable; for fuits thould be decided by the kmg- ;
thh du¢ confideration of the courle of things. But that is a remote affair
which cannot be afcertained by the king ; fages have therefore delivered a |
rule of decifion. Yet, if any one can afcertain the matter through inve(«
tigation guided by profound juftice, why thould recourfe be had to ~equal
partxcxpatnon or the like ?

“¢ In the cafe of a gift;” if one thing be given to two perfons, the fame
rule of decifion, according to actual pofleflion, is declared in that cafe alfo
by a ‘text which will be quoted (‘“ even in immoveable property a title is
gained by Zng pofleflion, and loft by fiens neglect).*  The fame decifion.
fhould alfo be given in the cafe of afale; for there is no difference in the.
divefture of property by gift or fale, But, when the fame thing has been
{old to two perfons, and, priority of time being proved, one of them is ena.
t;tlcd to the thing, and the other not entitled to it, he, who does not ob-
tain the commodity fold, fhall recover the price from the feller: if both
are entitled to receive fhares of the commodity fold, half the price paid by
him and half the commodity fhall bé the fhare of one, and the other half
of the commodity with half the price fhall be the fhare of the other. This
fhould be confidered as the rule of decifion. '

IF both equally ha{fe, or have not, poffcfled the thing, and there have
been no negleé on cither part, and the priority of mortgage be doubtful,
a text of law, cited in the Reznacara, propounds a decifion on the. dlf parity

of written and verbal evidence.

CXXXIV.
Smri‘z’z A4—1Ir a pledge, a fale, or a gift of the fame thmg be

" Attnbuted to Vr. IHASPATI, See Book V, Ve CCCLXXXIV ¥ Attnbu:ed to Vi Yiasrare, .

alleged

‘.
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- alleged to be made before ‘witnefles to one man, and by a
+written inftrument to another, the writing fhall prevail
over the oral teflimony, becaufe one contralt only is main<
tained. :

- Ir orie contra& bs attefted by witnefles and the other be authenticated by
an attefted writing, the attefted writing fhall prevail; that is, it thall efta-
blifh the mortgage. ¢ Becaufe one contract only is maintained ;” becaufe
the contraét with one man only is maintained by the writing produced.

The Retndcara.

ConseqQuUENTLY the joint evidence of a writing and witneffes is ex-
clufive, and verbal evidence fingly muft be excluded, becaufe one con-
tra&t only is maintained in confequence of the writing produced. A
pledge has been given before witneflcs to one man, and with a written
~inftrument to another, but both have poffeffed the thing ; after a few
days a conteflt arifing thereon, the pledge authenticated by a writing
is’ alone wvalid. The text (CXXXIV)‘ is confidered in the Retndcara
as conveying that fenfe. Again ; the owner Bas delivered a pledge to one
man with an inftrument in his own handwri’tin_g, unatteﬁed but not ex=
torted by force, and to another before witneffes ; even there alfo the writ=
ing fhall prevail. The reafon of it is, that the depofitions of witnefles may
poflibly be falfe. s '

Bur HeLAyupma fays, if there be no oc0upanéy, but a wfiting exift
duly attefted and fo forth, the writing fhall prevail becaufe it is the beft
evidence of a tranfaction ; it fhall eftablifh the mortgage. It is hereby inti-
mated, that, if there be written and verbal evidence, 2 mortgage is not of

“courfe invalid for want of occupancy. That opinion is not admitted in th?{,
Retnicara, for itis incompatible with the text of VrinaspaTi (CXXVI).
Yet, in faét, this text is an an{wer to him, who fhould affirm, on a hafty
éonﬁderation of the text of VrR'imaspaTI, that a pledge is invalid for want
of pofleffion, in a cafe where the thing has not been poffefled, but where no
‘negle& is imputable to the pledgee. For inftance, where a plccige or other
contra@ has been made by an attefted written inftrument, the writing fhall 5
: Iii Sl prevaity
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' ‘nrcw'ml 5 that is, it fhall eftablifh the mortgage. Such is- HELA YUDHA’S
‘ meamnga and that thould be confidered as admitted in the Retznacam, as has
Qeu} ;gkqa;dy ﬂ;ated more than once.

(zzz)

*A ,I:I,-«_ED]GE is only loft under the text, ¢‘ a houle and the reft are deftroy.
ed by neglect &c. (CXXVII). Forfeiture of property by filent negle€t ocs
qus in cafes of gift and the like. So in the prefent cafe alfo, the pledgee is
prevented from obtaining poffeffion in confequence only of his filent neglect.
Elfq, we think, a gift made for the bmeﬁt of the donee under the text! ‘cona
cerning gifts, ‘“in his mind intending the donee, let him caft water on the
ground ;" would be void, if the donee, through ignorance, did not immedi«
ately take poffeffion, |

.1 Tr1s muft be underftood of two contra@s of the fame nature. ~ But for
«contraéts of various natures oppofed 70 each other, the rule of decifion will
.be delivered under the title of relative force of contracts.

Ir peither party have decifive poffeflion, and no neglec be imputable to
either party, but both have writings; and thofe writings be  attefted, the
following, ,§§x1;5 of law, cited in the Reindcarq, propound a fpecial decifion.
CXXXV. . j

Smrits: *—Burt, if aman firft mortgage land without no-
ticing all circumfiances, and - afterwards mortgage it with

- exprefs  defcription by name and the bLke, that writing,
«+ which contains an exprefs d1ﬁm&10n {hall prevall

2. - Ir a field or a houfe be defcribed in % written inﬂrument
by its limits, and if villages and the like be ﬁ) defcnbed
' ‘the contra& 1s valid.

bgs! WHEN a diftinttion is exprefled in a writing to one
- man, and no diftinGion to another, the exprefs diﬁhnc‘
txon, fays CATvavana, fhall preponderate. :

\51’&“’

# Attributed to CA TYA'YANA,

In
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Iu ’the:ﬁaﬁ*thxit ms~oxdamed that, if a wrmng be dehverbd«% the' firlk |
nmdxmrm%htsfform, «.J mortgage fo much land ‘o lthee, and receive ‘a
loan of a hundred fivernas ;> and if it be mortgaged to'the: lattereditor by
a writing in the form direéted by Ya JNYAWALCYA as abovementioned.
inferting the name of the lender and: of ‘the ‘borrower ‘and fo forth 3 fhen
the mortgage is valid in favour of the laft credxtor 9
. Tue fenfe of the fecond text 1s -thi”s,.if ‘a written ' inftrumment, fpécifya
ing-the limits, ‘be delivered to one 'man in this-form, * this field meafur-
ed by four hundred cubits, and extending eaft and weft: from: fuch'a
pond to fuch a mango tree, and north and fouth from the 1and ‘of ‘fuch
a perfon to fuch a river, is mortgaged to you;” and if it be mdrtgaged
to another by a writing in this form, ¢ this field is mortgaged to you ; ” the
field - conveyed by the inftrument, which fpecifies the limits, acquires vali-
dity, ‘that is; it becomes a valid pledge : and fo of a houfe, a village, or'the
like. Or * villages and the like” may be thusexpounded: the creditor’s

village ; the village, in which the creditor refides, occupying a dwelling
houfe, Jand ' and “the like; that, in which the debtor refides; ‘and that, in
which- ‘the- field “is fituated ¢ if thofe villages be defcribed.:\ Under the
words “¢ ‘and the like” are comprehended the names of fathers‘and fo forth,
as dire¢ted by YajnvawaLrcya, and all other particulars of place and
the like as required by local ufage.

. By the third text this meaning is denoted: to one man the mortgager deli-
vers a written inftrument in this form; ¢¢ the land fituated in fuch - a village,
« extending from fuch'a boundary to fuch a ' boundary, and belonging to
“me YAJNYADATTA, is mortgaged to thee DEVADATTA;” to another he
mortgages land in another form, ¢* this is addreffed to CHArTRA 5 the
« field belonging to me ¥ AN ADATTA; fituated in fuch a village; extend-
«¢ ing from fuch a boundary to fuch a boundary, and which was obtained by
« favour of the king in confequence of great fervices rendered tohim, is
¢ mortgaged to thee ;” a diftinction being thus exprefled; that: is,'the land
being thus particularly deferibed, the writing which contains an exprefs
diftinétion, fpec:fymg the land: obtained by favour of the king, fhall pre-
- o ponderate

R
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ponderate; refifting “the other}rhottgage', it fhall maintain the mortgage it *
conveys. Or the “third text may be confidered as intended to enforce the
fenfe of the former texts. sk : :

FROM the ‘expreffion ¢ preponderate” it follows, that the other is not
preferab'le - Confequently, when there is no contradifion, but one
mﬁrumcnt only‘ exprelles the name, boundaries and other diftinions,
the atber inftrument is fufficient evidence, if the limits and other particu-
lars can be afcertained in any other mode. This is alfo admitted by Cran<
DESWARA, for he delivers this glofs, *“under thefe texts, if the mortgage
be made to one man in a general form, and the fame thing defcribed by
namc be mortgaged to another ; then, if the contraéts be incompatible, that,
thch exprefles a name and other dittin&ions;, fhall prevail.” If fuch were
not his meaning, he would not have added ¢ if the contracts be incompati-
ble,” he would have only faid, the mortgage not defcribed by name and
ot}ler diftin&tions fhall not prevall This we hold reafonable,

Occura N'cvvprcvail's over verbal and written evidence ; but, if pofleflion’
be equal, the decifion muft be argued from the difparity’ of tle \writings.
If thefe alfo be equal, participation isreafonable.. No one has direGed a’
decifion on the difparity of verbal evidence. In fupport of thefe opinions it
s proper to adduce the text above cited (CXXXIII).

Avv this is enjoined, duz not inflexibly, Through ignorance or the like,
the writing has been delivered to the firft creditor in fome trregular form, and
he has not filently neglected the pledge ; if all the circumftances be fully af.
certained by the king orarbitrators, from the evidence of neighbours, and
ifa writing in duc form agreeable to law and ufage were delivered to the
laft creditor, ftill it is argued by fuch men as we are, that the hypothecation to
the firft creditor is valid; for thefe texts of fages are rules of civil law.
‘Accordmgly after citing the text (CXXXIII), Misra adds, this is enjoin-<
ed 6ut admits exceﬁizam.
~Is ',a’» mortgage ~deed, drregularly. drawn .by. a perfon inexperienced

i fuch affairs, fhould happen not to be otherwife proved authentick,
2h : : . ; the
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e mortgage deed in favour of a crafty perfon might prevail ; wauldE nqt

failure of juftice be therefore imputable to the king for an untrue dcc1ﬁ31;,
though grounded on a legal rule? None could be imputed ; fuch a decifi pgsé
is the confequence of particular circumftances. When the day, lunar af= :
terifm, and fign, in :whxch -a man was born, are unknown to aﬂrologcxs,
ag_the : purpofe is. accomph[hed by affuming the ﬁgn from the firft
fyllable of his familiar appellatlon, (for inftance, A and 1A” fuggeft :
the conftellation ‘of the Ram ; and fo forth :)* fo there is no failure of
juflice in reforting to this expedient in a doubtful cafe. However, after much
inveftigation, throwing the load on the fupreme ruler, a decifion thould
be made, with due confideration of the general condué of both parties.
Ac;:ordxngly the author of the Retndcara, citing the following tcx!;
(CXXX V1) and expounding it, ‘¢if a man, mentally mtendmg a partlcular
thing, pledge his property not exhibited, nor precifely defcribed, and
confequently as imperceptible as the fubtile element, it fhall not be confis,
dered as a definite pledge ;> adds, this is made evident by the fubfequent tﬂxtA
(CXXXVII): and if indefinite hypothecation be pra@ifed in certain inftana
ces, pofleffion may be g;antcd by a fpecial rule without va/id hy pothecation,
| CXXXVI. s
L’ncertazn :—Ir a man pledge his property unexhibited, and
undefcribed as to its nature, and confequently impercepti-
ble like the fubtile element, that thall not be confidered
‘as a definite pledge.

CXXXVII.

Uncertain :—WHATEVER then belonged to that debtor, the.e cre-.
. ditor may fuppofe defcribed by the contrall. i
Some explain the term, unknown, 7nffead of ¢ unexhibited,” juftifying t}:a

interpretation from the fenfe of the verb v/, know : that thing, which, be«

# In drawing the horofcrope of an infant, the lunar afterifm, under which he was born, guides the fe=
feftion of his name ; for inftance, if he was born under 4fwvini, a name is felected beginning with Cra, Cs Es
©u5,or LA, But in drawing the horefcope of aman, whofe birtbday is unafcertained, the name fuggefts
the conftellation,
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ing undefcribed as to its nature, is not }quwnﬁor afp;nft,gined. Itis not-cere

- tainly defcribed by its limits, the viliagé in whichit is fituated, and other
diftinGions ; it is thereforo fimilar to the fubtile clement, equally invifible
and ixpper‘ceptible_ 3 and confequently fhall not be confidered as JSiffeciently
definite, For example; “ a field 1eafured by a hundred cubits is mortgaged
to Cra1TRA ;* it is not thereby particularly known, where and of what

. defeription - that ficld is. How 'ﬂigul(i a man fo mortgage land ? The

: vqon_;m'et;tator explinsit « mcn,tally.\l'\ntending'a particular ﬁdd';" indicate

-dng it by a general defcription, but not actually fhowing it., ¢ Whatever

- then belopged to him” (CXXXVII); whatever belonged to the debtor

* 8t the time of making the hypothecation, might, through excefs of con~
fidence, or unguarded ignorance, be fuppofed by the creditor pledsed 4 :
bim. Whatever the creditor therefore occupied as the intended pledge,
would be merely ‘held under the authority of praflice, to maintain the

| agreement inviolate, They thus expound the glofs of the Retndcara, «« If
~indefinite hypothecation &c.* ~ = e .

CXXXVIIL
Smrati,* cited inthe Retndcara ‘—SHOULD the creditor, againft
or even without the affent of his debtor, poflefs  himfelf
1. ofmore land or other property than was. exprefsly mort-
gaged, he fhall pay the firlt amercement, and the debtor
<1+ fhall receive back his whole pledge.

~Waen a field meafured by four hundred cubits has been mortgaged,
fhould the creditor annex to it another adjoining field and forcibly poflefs
himfelf of it, that creditor: fhall pay the firft amercement, namely the a.
mercement firft dire@ed, Which.MENlll;thus:prop‘ounds, * Nowtwo hundred
and fifty panas are declared to be the firlt o7 lowefl amercement.” . To exa
Plain; the' fenfe of ‘the text, this: obfervation is made. refpecting- fines,
Cuanprswara thus comments on the text; ¢ if the creditor forcibly
annex to.the-pledge more land or Other«'pmperty“thmvm expreflly morte
g3ged; ‘and poflefs himfelf of it,” he fhall be fined, and the mortgager

® Attributed to Ca'rra’vana,
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ConsEQUENTLY the debt, though lent by the party himfelf, Vix forfeit=
ed by reafon of an offence confifting in encroachment on Jand exceeding the

- mortgage. But the debtor fhall not receive the value of what has been

previoufly obtained by enjoyment, fince no text ordains it. Yet, if the
debt be not difcharged from the ufe of more land than was mortgaged, the
mortgager fhall neverthelefs recover his pledge without difcharging the debt ;

*elfe the terms of the text,  the debtor fhall receive back his whole pledge,”

would be unmeaning. -

Here it thould be remarked, that if a loan be obtained on this
eondition, propofed by the borrower to the lender, * be this field pledged

“/to’ you; the pledge fhall be redeemed after four years, on the feventh

day of the month of Bhddra: if I donot then redeem it, the pledge
{hall become thy abfolute property;” the mortgage is not ufually fores
clofed, even though the debtor fail in his agreement. If & covetous
creditor, refleting on this local ufage, fay, give a bill of fale
and a neceflitous borrower, to obtain the loan, execute a bill of fale; but
infert as a date the future month and year intended by him, and fpecify in
writing, that the price received fhall bear intereft to that time s and if the
debtor occupy the land until the ftipulated period expire ; is a contradt in

‘this form a mortgage or not? It is anfwered, fince a bill of: fule is ex-

ecuted, it is a fale and not a mortgage. . Does the fale take place immedis
ately, or on the future day fpecified in the writing # . Not immediately’; for,
if the fale took place immediately, the debtor could not repay ‘the priee
borrowed and recover his pledge on a fubfequent day. Nor can that be
deemed admiffible; for it would be inconfiftent with pra@ice.  Neither ¢!
the fecond fuppofition true ; for, fince the vender does not intend an ime
mediate fale, his property is not devefted. Nor fhould it be affirmed, that
the vender muft intend a fale on the day when the writing is exccuted ; for"
the borrower cannot be fuppofed to confent to a fale inconfiftent with his-
purpofe. ~ On this point it is faid, the fale is concluded on that very day
when the vender receives thc'p}féé ;’bm“propcrty is not immediately de-
dial3s véﬁed.
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vefled. Yet the period, contemplated in the vender’s atual intention at
the time of the contrac, devefts the property of the original owner. Ot
the promife of a future fale is clearly conveyed by the writing then exe-
cuted ; and the borrower, confequently bound by his agreement, muft con-
fent to .the fale; elfe he would be punifhed, and held guilty of a moral
offence. 'Therefore do good men execute fuch bills of fale.

On this a queftion arifes ; if the contra& were executed when four thous
fand years of the Cali-age were expired, and dated. in the four thoufand
and fifth year ; fhould the borrower or witneflfes. die in the interval, the
writing being infufficient evidence, the money lent might be irrecoverables
and how could a r.nortgagc of the land be alleged? That fhould not there-
fore be practifed. Yet, in fu&l, fince many excelledt 'perfons do fo pro-
ceed, arbitrators by fome means admit the writing, becaufe fuch current
praftice is remarked.  But, if the writing be fully proved, it is a valid bill
of fale. Should the borrower or his fon be unable to difcharge the debt in
the intetval, the falé muft be acknowledged by the fon, becaufe it was pros
mifed by his father. Elfe he would be guilty of a great offence in-violating
his father’s engagement ¢ and the king fhould animadvert on it. - But, if
he can difcharge the debt within the period, the fale is not valid ; for the
borrowet then affented to the devefture of property concomitant with fai-

lure in payment of the debt.

Ir a borrower execute a mortgage deed for a limited time, and alfo a
bill of fale dated on a future day, there would be no difficulty in recover-
ing the money lent. This is remarked on the preferiptive ufage of good
men ; but it has not been expreflly noticed by any author. . On the contra.
1y, ifa pledge be given upon this condition, ¢ fhould the debt be undif-
charged on a certain day, this pledge fhall become thy abfolute proper-
ty,” then, if the pledge be not redeemed, that pledge fhall belong to the
creditor, as has been more than once declared, and that alone is fuggefted by

the texts of fages.

IT may be here remarked, that, when a loan is made on a pledge received,

the pledgee fhould deliver a written acknowledgement to the. debtor; elfe
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the creditor, enjoying the pledge, might affirm-after a confiderable 1ap£é¢€
time, ‘“this has been poflefled by me twenty years and is folely mmw’%‘
As a written contract relative to tillage is both given and received by the
cultivator and landlord, /o /bould mutual agrecments be delivered in this cafe alfo.
Accordingly ¢ mutual ” is {pecified in the text of VR fmaspaTr (XII).*

Ox the fubjeft of pledges fomething remains to be faid:t In fact a
pledge delivered for ufe is a pledge to be ufed, arid a pledge delivered for
confidence only is a pledge for cuftody. The text of MENU (v. XCI) con=
cerns a pledge for ufe 5 his text (v. LXXXVIII) muft relate to a pledge for
cuftody, fince it exprefles o without the confent of the owners ;' his text
(v. LXXXVII) regards a pledge for cuftody. Confequently, fince the ufe and
profit of the pledge is the only intereft in the cafe of a pledge to be ufed, in=
tercft at the rate of an eightieth part is prohibited. Should a pledge for
cuftody be ufed, the ufe of it not being forbidden by the owner, half the in=
tereft is forfeited ; but if the ufe of it were forbidden, the whole interefk
fhall be forfeited, The fame meaning fhould be alfo attributed to the
text of YA ynvawarcva (LXXXIV): if a pledge for cuftody be ufed,
the forfeiture of intereft is equitable, fince #4e u/e of 7t had not been allowed
in place of intereft ; but, if a beneficial pledge be ufed, there thall be no
intereft, that is, no intereft at the rate of an eightieth paft and the like.
Since the fingle word ¢ intereft” may be connefted with both phrafes

* Tue compiler takes occafion to relate an ancient tale, A borrower, pledging a valuable veffel through
the medium of his own fervant, and executing a written inftrument, contracted a debt. Afterwards, the
‘fervant being dead, the ¢reditor told the debtof; who offered to redeem the pledge, ¢ the pledge has been
already redeemed by thy fervant.”” In this conteft the debtor was caft by many arbitrators, He afiera
wards truly reprefented the whole circumftances to 2 certain king, and that king, anderftanding the cafe,

called the creditor, and having liftened to his narration, fhowed him great courtefy, The king, having
affumed the charaer of a friend, took the man’s ring under pretence of viewing it; at that moment, a fer-
vant of' the king, prevxouﬂy inftruéted, announced to him, that his mother called. Seemingly interrupted
thereby, he retired to an inner apartment, taking the ring with him as it were by miftake. Thence he fent
a fervant with the ring to the creditor’s freward. <€ Unlefs the veflel be inftantly produced thy mafter’s
life is forfeited, this ring is my token ;”’ hearing this; the fteward delivered the veflel to the meflenger.
_Having received the veflel in the inner apartment, the king put betle in it, and called the debtor. He,
attending and feeing the veffel, with downcaft look faid, « I have offended, my fervant muft have been
difhoneft ; without my knowledge he has fold this veflcl: elfe how could it be in thy poffeflion ”* The
king, having afcertained the weight and value of the veflel by means of artifts, impofed a fine on the cre~
ditor, delivered the pledge to the debtor, and directed payment of the debt to the creditor. If there had
. been a writing, adds the compiler, no fuch difpute could have exifted. e

¢ In the original, thefe rémarks are fubjoined to the laft chapter on the recovery of debts.

. .. : L1l : (LXXXIV)
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@LXXXIV) there is no objetion to the admiffion of both meanmgs Such

is thc opmlcn of CULLUCABHATTA.

Tuar ‘chattel, from' the ufe of which no lofs arifes, is 2 pledge whichy
may be uled ; iha; is, one, the ufe of which caufes no ill: for participles
of this form fignify what may be done without caufing any ill ; as in the
fexarri:p]e, ¢“ a prieft and a king are never to'bc; flighted.” Amy other
pledge is a pledge to be kept, that is one, which muft be kept or preferved.
Hence “SuLapa'nt’s glofs delivered in the Dipacalica (wherea pledge for
cuftody is explained a pledge to be kept, fuch as clothes, ornaments or the
like, and a beneficial pledge is exemplified by an ox or the like ;) is fully
juftified : and the remark of CHANDEswARA, in his gqus. on the rule of
Visunu (LXXXII), which reftriéts the word ¢ pledge” to a pledge for
cuﬁody only, is pertinent : elfe, fince Menu (XCI) alfo declares, that there
fhall be no other interelt when a beneficial pledge is ufed, the reftriéion of
;he term to a pledge for cuftody, as inferred by CuanDEswara, would
be irrelevant  Thus likewife the glofs of Mrsra on the text of CA'Tv-
AvAna (LXXXIX) is fully juftified, where, after obferving, that in every
cafe where the pledge is ufed againft the will of the owner, the whole in-
t;,»eref’ci'i's' forfeited ; and when a flave or the like, being pledged, ‘is employ-
ed, half the intereft; he adds, but if a pled‘ge”fbf’cuﬁ@dy be ufed, the
whole intereft fhall be forfeited. Elfe, fince it is reafonable, thatall orfier
intereft fhould be foregone, when a pledged flave or the hike has been de=
livered for ufe, the forfeiture of half the intereft would be irrelevant. But
if fuch a flave or the like be delivered for confidence only, the pledge is for
cuftody ; and if ufed, the whole intereft thall be forfeited : and hence that
explicit fatement of the diftinction arifing from this text was proper.

'T'urs opinion of fome lawyers appears correct : adebtor, borrowing five
meces of money, has pledged a copper caldron worth ten pieces; the credi-
tor ufes it without, though not againft, the affent of the owner, durmg five
years from that date ; and the veffel is not thereby totally fpoiled, but, be-
lﬂg much wo.r;h, is reduced to half, or a lefs portion of i,t‘s,_‘qgihgina,yl,_mlue : in
fuch a cafe the forfeiture of half the intereft on/y would be inconfiftent with
common fenfe. The law has been thus explained at large.
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But others. expound the phrafe, «“ on. its lofs or deftruction,” whlch oc-
curs in the text of NArEpA (LXXXI 3), ¢ fhould the lender negleét the pre— |
fervation of the pledge: confequently, fhould the care of the pledge be
negletted by the creditor, and the pledge neverthelefs be fortunately un-
injured, ftill the intereft is forfeited. For example; a cow is pledged to a
Yavana by a foolifh debtor, and that ill difpofed’ creditor of the Yavana race

‘neither ufes the cow, nor feeds her at his own houfe ; but that cow grazes
night and day in the foreft, and, being deftined to a long life, furvives ; not

being bitten by a fnake or the like, or being bitten but cured by fome trae
weller: in fuch a cale zbe intereft is forfeited.

VijnyA NEswARa confiders the text of Menu (v. XCI) as relating to
a pledge delivered for ufe; and the text of YA jnvawarcya (LXXXIV),
and another text of MEenv (v. LXXXVIII) as relating to a pledge not
delivered for ufe. But, if a pledge delivered for ufe be damaged, intereft
fhall be forfeited, under the precept of YA jNnvawaLcyaA, * nor any inter-
¢f?, if a pledge for ufe be damaged ” (LXXXIV). « A pledge fpoiled thall
be made good;” if a pledge not delivered for ufe be damaged in a fmall
degree or the like, it muft be repaired, and thus reftored in its former con-
dition ; fhould it have been ufed, intereft {hall be forfeited. If a pledge de-
livered for ufe be damaged in a {mall degree or the like, it muft be repaired,
and reftored in its former condition ; if it bore intereft, that intereft fhall be
forfeited. Should a pledge be utterly fpoiled or deftroyed, an equivalent
muft be given, or the price of the pledge muft be paid, or the principal fum
fhall be forfeited.

CHAPTER
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CHAPTER IV.

ON SURETIES.

CXXXIX.

ATYA'YANA : — NEITHER the mafter of the lender, nor

his profefled enemy, nor an agent of his mafter, nor a
prifoner, nor a criminal amerced, nor one whofe charac-
ter is ambiguous,

2. Nor a coheir or joint-tenant with either party, nor an
intimate friend, nor a pupil, nor a fervant of the king,
nor a religious anchoret,

3. Nor a man reputed unable to pay the fum to the credi-
tor, or a fine of equal amount to the king, nor one whofe
father is living, nor one who is guided folely by his own
froward will,

4. Nor a man, who is not well known, thould ever be ac-
cepted as a furety for any purpofe.

A wmaN confined by the king for fome offence, becoming furcty for
another, might afferwards plead, « how can I enforce payment of the debt 2
Or i¢ may be objected, how could he attend to that matter when contefted ? A

Mmm prifoner
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sprifone therefore thould not be accepted ‘as a furety. ¢ A criminal amere
ced;” that-is one; on whom punifhmentimpends: elfe, fince almoft every
perfon may cafually become liable to punifhment, none could be accepted
as fureties: but this criminal is refufed becaufe the fine impoverithes himy
and he s therefore unable to make good the debt. Thus fome interpret the
text ; but that is wrong, for the fame fenfe is alfo conveyed by the words,
¢ a man unable to pay the fum to the creditor.” Some again hold, that a
criminal amerced is refufed as a furety, through apprehenfion of his finful
mifcondu@. But in fa&, future impoverifhment is fuggefted by the terms
explained ¢ a criminal liable to amercement ;” fince he is not at prefent

reduced to indigence, there is no vain repetition.

*Ong whofe characer isambiguous ;” o explained in the Retndcara: that
is, a man of ambiguous charatter. 'That glofs intends one, whom honeft
men {ufped to be ill difpofed. If his evil difpofition be afcertained, furcly
hegannot be accepted as w fponfor. Others expound theterm, © accufed ;* they
fuppofe one; whom any perfon arraigns in - a publick affembly, allegmg
that he is addiéed to the ufe of intoxicating liquors.

i #* A coHEIR ;" a joint-tenant with the creditor or debtor. Jgital
- ‘The Retndgcara.

_‘THE notion is this ; if the creditor accept his own coparcener as a- fure
ty, does he not make himfelf furety ? If he accept the debtor’s coparcener as’
a.fiirety; does ‘he not make the debtor furety for himfelf? A text of
¥Ya'ynvawazcya to thefame purport will be cited. A friend” of ‘the:
creditor muf? not be accepted, left friendfhip be violated.

<8 1Purivs,” literally apprentices 3 difciples. The Retndcara.

Tue reafon is, left affe€tion be diverted. But the author of the Mirac/bard

_ xeads atyantavafinab infead of anténivdfinab, and expounds it, ¢ perpctual ﬁu—
dcms m fhedl@gy - ! '
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o AwSERV‘ANT of the 'king ;™ ‘onc employed by thie king, his minifter
i Aldes and
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and the reft. On the reading, * nor the king, nor one enployed-in ' his
affairs;” king is illuftrative of a general fenfe : it would be {uperfluous 'for
the king or his minifter to become a furcty ;5 becaufe the king, by zbe nature
of bis truft, is an unsverfal furety 3 and his deputed minifter or other officer is
eertainly fo likewife ; and a fervant of the king thould not be accepted as
furety, left he avail himfelf of his fuperiour power. ¢ Religious anchorets”
fhould not be accepted as fureties, becaufe they are venerable and are not
¢apable of civil tranfattions. The want of independent property is the
objection againft one, whofe father is living. '
fasiong o i

«¢ ONE who is guided by his own will ;” who is folely guided by his own
froward will, and not by any confideration of circumftances : confequently

his incapacity for civil affairs is the obje€tion againft hime

4% A MAN reputed unable to pay the fum to the creditor s 4f he be unable
to pay: the fum to the creditor, for what purpofe fhould he beaccepted asa
furety? « Ora fine of equal amount to the king;” if the creditoraccept ag a
furety a man able to pay the fum to him, but unable 2/fo to pay'afine to the
king; then, fhould he become liable for a fine to the king in confequence of
fome offence, and be therefore unable to pay both fums, the creditor could
not recover the whole fum from him : for this reafon he thould be refufed.
Thus fome expound the text ; but in fact this text is not reftri¢ted to loans,
for it exprefles generally ¢¢ for any purpofe. ” - Confequently, when a fures
ty.is required by the king, he fhould not accept one whois unable to pay"
a fine: and that is merely illuftrative; a man unable to prodhce‘ the
party; fhould not be accepted as furety for appearance and fo forth. If
a creditor accept, as a furety, ¢ one who is not well known,” then, af<
ter a lapfe of a few days, when he has gone to another place, and the
debtor has abfconded, from whom could the creditor recover the fum ' “The
creditor fhould therefore accept, asa furety, none but a man who ‘is well
known. T

Hg, whobecomes a fubftitute for another (pratibbavati), is a furety (pra=
tibbi) or bondfman. By parity of reafoning fimilar fureties fhould be res
quired in other cafes. Confequently, from the full fenfe of : the law, he

» only
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only. fhould be accepted as a furety for any purpofe, from whofe furetifhip,
no breach of refped; natural affe€tion, or tender regard, need be apprehend-:
ed; and from whom, or from the debtor, the fum may be fubfequently
recovered. :
CXL. e suntniien el
Y&jnyawarcya: — It is declared, that brethren, hufband:
and wife, father and fon, cannot become fureties for each
other before partition, nor reciprocally lend their joint pro=
perty nor give evidence for each other in matters relating to
the common flock. : ~‘

i§

! Ve R
Broruers and the reft cannot, before partition, become bound to, or
for, each other, and fo forth. Before partition a man {hould not make a
loan, taking as a furcty his own brother, or the brother of the debtor.
Nor fhould he make a loan to his own undivided brother: for all, that be«
longs to him, alfo belongs to his brother : how then can it be a debt? It
will be declared, - that his brother has no title to what is acquired by the
man himfelf ; may not therefore his own acquired wealth be lent to
his brother 2 The anfwer is, why fhould: his brother borrow money from
him, fince his food and other wants may be fupplied from the joint eftate;
If he need it for religious occafions, why fhould he not ufe the joint pro«;
perty 2 If be wifb to adventure it for increafe of wealth, why fhould he not
improve the joint eftate ? If he require it for the enjoyment of wreaths,
fanders wood, fine cloth, and the like, that may be fupplied out of joints
property ; for the law has not forbidden any ufe of common property.

Bur, if any one refolve in his own mind, ‘I will perform a religious
a& on my own feparate funds, and I alone fhall obtain the benefit of it;”
or if his brother forbid fuch expenditure of the paternal wealth ; in fuch
cafes a man, intending to dig a pond, or to perform a folemn facrifice
or the like, out of property acquired by himfelf, but finding fome part
of his own feveral property unavailable, may borrow from his brother
money acquired by tbat brother himfelf.  Why is a loan forbidden before
partition ? It fhould not be objected, that a religious ac, even though per-

: formed
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formed by one brother on - funds  acquired :by himflf; is the*ack of ‘
both undivided brothers, under a' text' which will be quoted  (Book V; ve:
CCCLXXXVIIL); and therefore mioney received for that purpofe from a:
brother, even though it were acquired by himfelf, is no debt, and fhall not
therefore be repaid.  Another text* declarés the participation of all brethren
in that religious ac& only which is performed with the affent of all, on

funds common to all ; and the former text has virtually the fame import,

"That a debt may be contracted with an undivided brother, cannot theres
fore be difputed.

Acain; a man, refleting, ‘ if I obtain profit on joint property, anoa
ther brother will alfo have a title to that profit,” only lends at intereft his
own property acquired by himfelf; or he conducts commerce on that capital ;
in fuch a cafe, a fmall part of his feveral property being then unavailable,’
he borrows from his undivided brother money acquired by that brother
himfelf ; here alfo what fhould prevent him? So, if another brother tell one’
who diffipates the joint property for the erj oymvent'of wreaths, fanders wood,
fine cloth and the like, * gratify thy wifh for enjoyment in proportion only
to thy fbare of the wealth, ” and if he, being thereby reftrained, fupplies his’
enjoyments out of wealth acquired by himfelf; but, fome part of his feveral
property being then unavailable, borrows from an undivided brother money
acquired by that brother himfelf; here again what is there incongruous ¥
Confequently a debt contratted with an undivided brother for the three pur<
poles of fpiritual benefit, of wealth, and of gratification, is in' reafon”

valid.

Yer Yajnyawarcya forbids it.  Can fuch a rule be demonftratively
true, that, under the text of YA JNYAWALCYA, a debt may not be con-
tra@ed with an undivided brother, though in reafon fuch a debt be yalid #
There is no obje@ion to explain ¢ while undivided,” while the property”

® A text of Mari cH1 is incorre@ly cited in this'place. = After confulting the Dawaita pari¢jbta of
Cisava Misra and “Suddhi wivéca of RuprapHARA, I thus tranflate the text with the _preceding.
verfe; < The father being dead, his cbfequies muft be carefully performed by hisfon; but if there be

_ many fons of the father, refiding in the fame place, what is done by the eldeft albne wnh lhe affent of ally:

and out of the common ftock, thall be tor_tﬁdertd as the a&t of all.””

s N S
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Iont is undivided ' for'the {enfe muft be this ; paternal wealth and the like,
and what has been gained by a common- exertion, may not be borrowed
from undivided brethren.

'So, if a religious a¢t or the like be undertaken on a man’s own feveral
property, and if a fmall fum be deficient, and a debt be therefore cantraét-
ed with another perfon, an undivided brother may be his furety or his
witnefs. But if he contract a debt for the maintenance of the united fami-
ly, an undivided brother can neither be furety nor witnefs ; for he alfo is
liable to the payment of the debt: and if this text be adduced by authors
to guide the decifion when a doubt arifes whether a partition have been
made, flill that fuppofes either paternal wealth, or property acquired: in
common. This will be difcuffed in the ff#6 book on' inheritance, under
the head of afcertainment of partition : and this text has the fame import
‘with' thatof CATyAvana (CXXXIX 2) *Nora coheiror Jomt-tenant "

as has been already noticed.

THERE can be no partition between hufband and wife (Book ¥,
v. LXXXIX). Thetext of YAjnvawarcya (BookV, v. LXXXII)
‘intends only a provifion for fubfiftence, not partition ; were there partition,
~ wives ‘would become independent, and it would contradi€ the text of
“APASTAMBA (Bbok V, v. LXXXIX). Property therefore being common
“to hufband and wife (Book V, v. CCCCXYV), furetithip and the reft are
forbidden {o far as concerns the general eftate of the hufband, but a con-
traft of debt or furetithip may exift in refpect of other wealth, fuch as the
feveral property of a woman. For example; the hufband may borrow
from his wife her own feveral property. So, if the wife defire to fupport
her own brother or other kinfman out of her feveral property, and no part
of that property be then available, a debt muft be contra@ted ; when that
debt is therefore contraéted with another perfon, her hufband may become
efttier furety or witnefs : for YA jNvawarcya (CGVII) denies the abfo-
: Iute neccﬂity of a hufband paying fuch a debt. By the hufband only, can no
‘oan be made to his wife ; for the text above cited (Book V, v. CCCCXV)
" declares the wife’s property in the hufband’s wealth only. Such is the
mterpretatnon according to ancient authors.

- Bur
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+ Bur VACHESPATI BuaTTA CHARYA does not acknowledge the pro-
perty of the wife in her hufband’s wealth. There isnot, in his opinion, any
objeétion to a gift made by her; however, he confiders the hufband and
wife as never undivided in refpec? of property. This may be admitted ; ‘but
thesauthor of the Mitdc/bars admits partition between hufband and wife,
and acknowledges the wife’s property in her hufband’s whole eftate ;-for in
his glofs on the text of “ApasTamBa abovecited (Book V, v. LXXXIX)
-he fays; s fince MeNU and the reft do not deem it a theft, if fhe ufle her
*hufband’s property in the entertainment of guefls, and eleemofynary gifts,
‘therefore the wifealfo has ownerfhip of her hufband’s wealth : elfe it would
be a theft.”” A partition may therefore be made at the option of the hufs
‘band, but not at the option of the wife; as will be mentioned (Book V,
“Chapter II).. The wife’s property in her hufband’s eftate is thus
sifhown (Book V, v. LXXXIII); partition 77 general is not again denied :
and the text, which does deny partition, is expounded as relating.to atts,
which concern the nuptial fire and the like. But RAGHUNANDANA
~+fays, ¢ the legiflator mentions partition between hufband and wife, intend-
- zing .the aﬁi;gnment of an equal fhare with the fons, by way of provifion for
the. wife’s maintenance : if that have not been done, teftimony for each
other and fo forth is forbidden,”

e CXLL -

. NAREDA :(—AFTER partition, but not before .it, brothers may
.become witneffes or fureties for each other, and may re-
ciprocally give and receive prefents, or make contrails with
each other : but in 1egard to property feparately acquired, they

..anay do fo even before partition *

. Tuey may give and receive loans, for the text coincides w\ith that
of YAyjnyawarcya (CXL). Since there is no ground for feleétion, both
_delivery and receipt are meant. -Or, if a man erroneoufly make a prefent,
receipt is forbidden ; if he erroncoufly take a prefent, gifc was forbidden.
- If the prohibition of receipt be infringed, the benefit of a gift for areligi=

&

* Book V, v, CCCLXXXVIII 3,

ous
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-ous purpofe is loft ; if the prohibition of gift be infringed, the ihing thall
not be obtained at a fubfequent time : hence both are intended.

Acain ; delivery and receipt may fignify the delivery of a thing relin-
quifhed on a religious account, and the receipt of that thing. If that pros
hibition be infringed, what moral purity can he acquire by yielding joint
property to one of the owners ? Or how can the donee forfeit bis fbare in
the merit of the gift, by receiving his own property which in reality proa
duces moral benefit common to both owners? Such is the objection o zhe

tnterchange of prefents between parceners.

Unper this text (CXLI) the atteftation of brothers and fo forth is only
proper in matters concerning that property, inrefpe@ of which they are
feparate ; and it is only improper in matters concerning that property, in

rcfpc& of which they are coparceners.

Ir oneallegein the king’s court, * this man is my debtor,” and the othep
affirm, * I am not his debtor;” that fuit Being tried, if three ftrangers dee
~ pofe to the debt, and feven parceners depofe againft the debt, the negative
plea would prevail by the text of YAynyawarcya :* to prevent this
circumflance, their teftimony is forbidden. 'Therefore fetting afide the nes
gative plea, though fupported by the evidence of many parceners, the debe
proved by frangers fhould be adjudged. ¢ A kinfman might fpeale
falfely through the impulfe of natural affection.” This and other points thould
be difcuffed under the title of adminiftration of juftice.

Anp that (which is flated in the text CXLI) is forbidden without  mutual
confent ; but with mutual confent even undivided brothers may become
fureties and fo forth: after partition they may fo act even without mutual
confent. :
The Ml'ta’c_ﬂ)ara',

SuRETIES are of four forts.

 %Tug text at large ftands thus in the code of that legiflator; ¢ If the evidence be difcardént, the
- tefkimony of the greater number thall prevail ; if the witneflesbe equal in number, the teftimony of the vir.
tuons 3 if virtuous men depofe two inconfitent fadts, the teflimony of thofe, who are moft eminent by their

“honefty .’
CXLIL

L 4
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Pio s S % es 5
Vr fuaspaT:—FouUR forts of fureties are mentioned by fages.
in the fyftem of jurifprudence; for appearance, for ho-

nefty, for paying afum lent, and for dehvermg the debt-ﬂl
or’s effets.

2. Tue firft fays, « I will produce that man ;” the fecond
| fays, ¢ that man is truft worthy ;” the third fays, « I will
pay the debt;” the fourth fays, «I will deliver his eﬁe&s. 2

8. O failure of their engagement, the two firft, but not

* their fons, muft pay the fum lent, at the time ftipulated 5
the two laft, on default of the dorrowers, and even their
fons, if they die, and leave affets.

Tue conftrution is, four forts of fureties are mentioned in the fyftem of
jurifprudence, The firft for appearance, that is, for producing thz party ;
ia fhort, he is furety for appearance. = So likewife in refpec of fureties for
honefty and for payment. < For delivery of the debtor’s effets ;* for de=
livery of his affets to the creditor,

The Retndcara.

Tnvs the creditor fays, “ he will not repay my loan, for he is difhoneft 5
who will obtain the money from him and pay it tome?” In reply, the fure-
ty for producing the debtor’s affets fays, ¢ I will deliver his afets.” Ir the
fubfequent verle, the terms, 1 will deliver his effe@s,”. are expounded
¢ T will deliver affets of that debtor equal to the fumlent,” that is, effeéls
fufficient for the purpofe of payment.

»

Bur modern authors expound it, furety for the delivery of the debtor’s
mortgaged property. . For inftance, the borrower contrads a debt on the
mortgage of a field; and the creditor afks, “ who will deliver to me the
produce of that ficld ?” In fuch a cafe, the furety for the delivery of the
debtor’s effects fays, ¢ I will deliver his property ;” that is, the property. of
this dcbtor, namely the produce of the mortgaged ficld, , :

' Ooo _ Misra



| S
( 22 )

MisrA contends for another reading; #in¢ dr;vyérpqne’ inftead of #ini dra-
whdrpané. 1t is explained, for reftoring a thing lent to be ufed. A thing
1¢sit for ufe is any thing Which a man afks and obtains from another, fuch as
ofnaments and the like. For inftance, one fays, “give me ornaments for
decoration on a day of feftivity at my houfe ;* the owner afks, “if thou
do not reftore them, what fhall be done ?” In fuch a cafe, the furety for
delivery fays, I will reftore thefe effe@s.” Here, fince thofe ornaments
are the fole property of the original owner, there can be no payment; it is
therefore faid for delivery or reftoration. Confequently fureties for appear-
ance and honefty may concern a loan for ufe as well as for confumption :
in tefpect of a debt there is alfo a furety for payment; and in refpectof
Yoans For ufe, thére is alfo afurety for reftoring the ichattel. In cafes of
debt, ‘therefore, fureties are of three forts and there are alfo - three forts of
furety for reftoring a chattel : but generally fureties are of four forts. 'This
glofs is confiftent with the fenfe of the zext. .

On this we remark, that 7¥%¢ is a reading approved by “Sura®a’st.
fhe conftruion is, ““'in refpett of debts, four forts of fureties dre men-
tioned.””  'When anartift is requited by the king for fervice ‘during ‘a 'long
{pace of time, there are only three forts of {ureties ‘for' him; ‘a farety for
appearance, a furety for honefty, and a furety for work. In fome inftances
fureties are of five fortsas will be mentioned. But in matters of debt
‘there are only four forts'of furéty. The'meaning of « furety ‘for delivery
of effelts” muft be explained ‘according ‘to the modern 'interpretation, or
according ‘to the preceding glofs.

HerEe an obfervation fhould be made in'tegard to what has been alréady
noticed in the difcuffion of loans fecured by a ipledge. Some perfon -lends

\ mone}‘; to a fervant, being told by his mafter, ¢ I will not pay my fervant’s
wages unknown to'you,” ‘It has been faid, ‘that in fach a cafe the ‘fer-
vant’s mafter becomes ‘a furety : ‘and according to the modeérin interpreta-
tion, and the laft glofs, he is only furety for delivery ; but according to
“other opinions he is furéty for 'honefty. s a ereditor, relying on fome
perfon’s affirmation, “¢ this‘man fis truftworthy,” lends meney to the bor-
vower ; fo iu this inflance, he'lends money to “a borrower in‘‘confidence ‘of

' ; recovering
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recovering the fum from him, relying on the promife, “I will not pay
his wages unknown to you.” The fervant’s mafter (hall therefore  be com=
pelled to pay the debt, if he falfify his word. But he fhall only be compels
led to 'pay the amount of the wages, and not the whole debt, if it ex-
ceed the wages 5 for the fervant’s mafter only became furety fora debt
equal to the wages.

Tue fecond fays, *“ that man is traftworthy.” (CXLII 2) ; this form i
merely illuftrative, as has been already noticed. “ The two firlt wuft pay
the fum lent, on failure of their engagement ” (CXLIIg); thetwo firft, the
furety for appearance and ‘the furety for honefty, muft Ppay it on failiire of
their engagement, that is, thould the words uttered by them prove untrue.
For example ; if the furety, who faid, « I will produce that tan,” donot
produce him, he muft pay the debt. So the furety for honefty, who faid
*‘that man is truﬁworthy‘ s he is honeft and will not be averfe from dif-
charging the debt ;" of, « he will not take refuge with thy profefled ene-
my;” muft pay the debt, if it be proved thiat the debtor evades the payment
of the debt, is dithoneft, or has taken refuge with a profefled -enemy of the
creditor.  The fame muft be underftood with refpett to the mafter's fervant
in the cafe fuppofed,

Tuz furety for honc‘ﬁy is belied, when the debtor does not pay the debt,
and that furety muft therefore make it good. It is:the fame in'the cafe of g
furety for payment. - Does it not follow, that there isno difference betweer
a furety for honefty and a furety for payment? Noj they differ in many
points. If the furety faid, * that man js honeft ;” and afterwards if the
debtor, being reduced to indigence by conflagration, by the depredations of
robbers or the like, have no affets whatever for the payment of ﬁis debts,
his honefly is unimpeached ; for 7z Such circumflances there is no fin in his
not difcharging the debt: the furety for ‘honefty -fhall not in this cafe be
compelled to pay the debt. But if the furety fay, ““ I will pay the debt,”
then indeed that furety for payment fhall be compelled to pay it.  Such is
the difference.  Again ; if the furety for honefty fay, ¢ that man issweal-
thy,” in fuch acafe, thould it be proved that he was then indigent, the furety
for honefty or truft fhall pay ‘the «debt, -even  though: the sinability -of .the

o : ' debtor
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debtot be the ’ canfe of its- remaining undifcharged 4y bini.  But, -if
wealthinefs be proved, and the debtor withhold payment through dithonefty
or the like, a furety for payment would in - that cafe be compelled to dif-.
charge the debt, not the furety for truft. This alfo conftitutes'a difference.
‘There is‘;gain a difference in the cafe of the debtor’s deceafe ; and various

diftinGions may alfo be deduced from other circumflances,

In fa&, when the furety for honefty fays, ¢ that man is truftworthy ;*
if he punétually paid debts formerly contraéted from others without dif~.
pute, and never did a difhoneft aét, but {ubfequently pradife knavery in
regard to the payment of this debt, the furety is not in that cafe amena«
ble; for none can know future events. - But, when the: furety for honefty
fays, *¢ that man will pra&ife no knavery ; of this I am well affured ; con=
fiding in my words, lend him the money without hefitation ;7 then indeed,
fhould the debtor afterwards practife knavery, thé"}foohﬂx furety muft pay
the debt. If a furety affirm, that a difhoneft botrower 18 honeft, then this.
furety for honefly is belied and muift pay the debt, Providing for this cafe,
the text of VR izaspATI e*{preﬂ’es, ¢ the two firft muft pay the {fum lent.”,

« At the time ftipulated” (CXLII); at the term, as ftipulated 2y zbe
debtor. For example ; when the debtor promiled, ¢ I will difcharge the
debt in fuch a year and month, on fuch a day,” it muft be paid on that

very day in that month and year. .

* ' T'ue two laft (thefurcty for payment and the furety for delivery), on de-
fault;” they fhall be compelled to fulfi! their engagenents,-if they do not {pons

taneoufly pay the debt or deliver the effects.
The Retnécara.

{
"Here ““at the ftipulated term,” muft be fupplied after the words ¢ pay
" the debt.”

“ ¢ Ir they be dead ;” literally, without them: on failure of the furety
for payment and of the furety for delivery, in confequence of their death,

abfcnce, or religious feclufion from the world. Confequently, thould. a
: furety
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Aurety for appearance or honefty die or go to a foreign country, his 'fon' 13
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not bound; but if, a furety for payment or delivery die or go to a forezgn

-

country, his fon is held bound.

Ii‘ {hould be here noticed, that, fo long as the furety for appearance or ;
honefty be forthcoming, the debt is fecured by a furety and bears intereft
at the rate of an eightieth part increafed by an eighth (XXVII). If they
die, or go to a foreign country whence their return cannot be expected,
the debts are thenceforward unfecured by pledge or furety, and bear intereft
at the rate of two in the hundred. But the grandfon of a furety for pay-
ment or for delivery is not bound &y bis grandfuther’s engagements, as will be
menuoned ;

CXLIII.

NAREDA: — TurEE forts of fureties, for three purpofes, are
mentioned by the wife; for appearance, for payment, and
for honefty :

2. If the debtors fail in their engagements, or if his confi-
dence mifled the creditor, the furety muft pay the debt s

and {o mufl the furety for appearance, if he do not produce
the debtor.

For ‘three purpofes in refpec of things, namely for payment, appearance,
and honefly, three forts of fureties are mentioned. What is to be done by
them? 'The fage declares it (CXLIII 2). ¢ If the debtors fail in their

3

engagements,” if they do not difcharge the debt, * the furety,” namely
the furety for payment, muft pay the debt. “¢ If A/s confidence mifled zbe
creditor ;” that, whereby a man confides, is confidence. If what NS meant
by that term, namely the confidence of the furety for honefty, produce in-
congruity, or excite an erroneous notion, (for the word has an infle@ion
which bears a caufal fenfe ;) that is, if the affertion of the furety produce
errour, or in other words if it prove falle, be muft pay the debr. 1f the read-
ing be vibidbité inftead of wirddbité, it muft be thus explained ; if confidence,
or the notion excited by the affertion of the furety for honefty, be mifcon=
Ppp _ceived,
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geived, or prove contrary to faf 5 that is, if it prove falfe; or, im fhort, if
the debtor be difhoneft ; the furety, namely the furety for confidence, muft
pay the debt. 'S'uch is the meaning. <¢ If he do not produce tke debror ix
court;” the text muft be fo fupplied : if he do not compel the appearance
of the debtor, the furety, namely the furety for appearance, muft pay the
debt, "

Bur the furety for delivery is not here mentioned; in  the text of
Na'rEDA, therefore, three fureties only are noticed. The apparent incon-
fiftency is thus reconciled according to Misra 5 the text of NA'REDA con-
cerns only fureties for debts, but the text of VR fnaspATI concerns both
loans for confumption and loans for ufe; there is not confequently any -
contradiftion. But according to others the furety for delivery falls under
the general defcription of furety for payment; for there is no material
difference. between a furety for the delivery of mertgaged :proper.ty, or
of the debtor’s affets, and one who has undertaken the payment of the
debr : entertaining this notion, Na’REpA has only mentioned three
forts of fureties. Diftinguithing this form of agreement, ¢ if the debtor
do not pay the debt, it fhall be paid by me,” from this form, ¢¢ obtaining
affets from the debtor, I will deliver them,” or diﬁinguifhing the engagements
to pay themoney lent, and to deliver the property mortgaged, VR Yuasea 1
has difcriminated the furety for payment and furety for delivery : there is not
confequently any inconfitency. In effeét there is no difference of meaning.
The text is cited by HELA vupna and CHANDEsSwWARA, and is therefore
inferted in this digeft, though not quoted by Laesumip’aara and others.

CXLIV.

YA jNvAwWALCYA 1—SURETISHIP is ordained for appearance,
for honefly and for payment; the two firft fureties, and not
their fons, muft pay the debt, on failure of their engage-
ments, but even the fons of the laft may be compelled to pay it.

- Tue two firft, the furety for appearance and furety for honefty, muft pay
it on failure of their engagements.. Even the fons of the {urety for pay-

ment may be compelled to pay the debt,’ The Dipacalicd.
‘ SINCE

14
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Since the fon of the furety for payment is alone declared liable for the
debt, it appears that the fon of a furety for appearance or for honefty {ifs“
not liable for the debt. Herein the author of the Mitdefhari concurs: but
he has delivered this glofs on the term *¢ honefty” or truft ; ke Jurety fays,
* confiding in me, lend him the money ; he will not deceive thee: for he
is fon of fuch a one; his land is very fertile; and he has an excellent
eftate :” and all other circumftances are iz #bis manner almoft fully parti-
cularized. That no real inconfiftency with the text of VR YmaspaTI ex-
ifts, has been already explained in the glofs on the text of NAREDA.

CXLV.
CATYAYANA: — Let the king caufe fureties to be given for
payment, for appearance, for confidence or for honefly, for
the matter in contefl, and for ordeal ; on failure of their
engagements they fhall be liable according to circumftances.

¢« For payment ;> for the difcharge of the debt, and for the delivery of
mortgaged property and the like. ¢¢ For appearance ;”* for producing the
debtor. ¢ For confidence ;” for truft: the words are {ynonymous. “ For
the matter in conteft” with the creditor. ¢ For the performance of ordeal:”
that furety {hall be compelled to pay the debt * on failure of his engage-
ment ;5 or, i other words, if the engagement be not performed. Such is
the fenfe, as apprehended by CuANDE swaRA.

¢ For the matter in contelt ;” a {uit being inftituted by the creditor for
the recovery of money from the debtor, he, whom the king takes as a fure-
ty left the debtor or creditor abfcond through apprehenfion of lofing the
caufe, is furety for the action, the fourth fort of larety, as alfo direfted by
a text which will be quoted from Ya jnvawarcya.*  This fureyy fays,
“ if that man do not appear to defend the fuit, he fhall be produced by
me;” or he fays, « I will perform what may be required from that man.”

AFTERWARDS, during the procedure, if ordeal muft be performed by

* Nor again cited in this digeft, I fubjoin the tranflation according to the glofs of RAGHUNANDANA ¢
*“ From both parties a furety muft be taken, able to perform the decree 4y payiug the fum adjudged and fo .

Jorths”’
- , . the
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the party himfelf, he, whom the king, under the text of YA'jNyAWALCY A, °
takes as a furety, fufpecting the creditor’s or debtor’s wifh to abfcond be-
~ caufe he perceives the probable detection of his falfehood, is {urety for or-
deal, the fifth fort of furety. He fays, ¢ when this debtor fhould pafls
““ ordeal, I will then produce him ;” or he fays, 1 will perform his
office.” This fhould be underflood incidentally in the cafe of a furety for
the creditor. :

Tars text {hould be placed under the title of adminiftration of juftice.
It carries an apparent inconfiftency with the text of VRTHASPATI, where
- four forts of fureties are propounded. That may be reconciled: the text -
of VR fHAsPATI concerns debts alone, but the text of Ca’ry A'YaNA con-
cerns law fuits in general ; there is no contradiflion. Or the fureties for
the action and for ordeal fall under the defcription of fureties for appear-
ance, diftinguithed, Aowever, by the difference of agreement,  Accordingly
Misra fays, the furety for attending the decifion of the fuit and for ordeal
and the like, as mentioned by Ca’tya’vana, is included in the {urety for

appearance and the reft,

ACCORDING to the laft interpretation of the text of VR IHASPATI, cona
fiftent with the glofs of “SvLaPA'NI,  matters of debt ** being there fpe-
cified, the apparent contradi&ion is obvioufly reconciled in this mode: in
matters of debt there are four forts of {ureties, but for law fuits 7 general
there are five forts. Some however hold, that, when a fuit is inftituted,
he, who is appointed by the plaintiff, or defendant, who is himfelf un-
able to aft, to be his reprefentative for the purfuit or defence, is furety for
the altion. - By the nature of the undertaking, if he be caft, his principal
is caft; and, if he prevail i zhe Juit, his principal prevails. The king
ﬂmuld/sxa& from the principal a written engagement in this form, ¢ his
fuccefs or defeat fhall fall on me.”

A WRITTEN acknowledgement fhould be executed by fureties in their
-own. handwriting, or in that of another perfon.  In the margin of the
written contradt of debt the furety may write, ¢ I fuch & one, fon of
*‘ fuch a one, will produce unto thee fuch a one thy debtor, on a certain

6 day’
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¢ day, month and year, (fpecifying the time when the debt ought to be-
“¢ difcharged,) provided he have not paid the debt before that time ; fhod]d
« I fail herein, I will my[elf difcharge the debt with intercft.” A furety for
confidence fhould execute a fimilar obligation, but call himfelf « {urety

for confidence,” and after inferting the name of the borrower and other

particulars, conclude by decllaring ““that man is honeft ; if this affertion prove
falfe, the debt fhall be paid by me.” So in the cafe ofa furety for payment,
for delivery, for the a&ion, or for 6rdea], the undertaking abovementioned
fhould be duly recorded in writing. By the furety for the ation, according
to the laft mentioned opinion, an undertaking may be reduced to writing
in this form, ¢ I will anfwer the plea fo long as the fuit remain undecided.”

This and other points may be reafoned according to received practice.

TuaT the debt, not being difcharged by the debtor at the ftipulated pe-
riod, muft be paid by the furety for payment, is evident from the expreflion,
“ on failure of their engagements.” A {pecial rule is declared in refpett of

a {urety for appearance.

CXLVI.

CATYAYANA propoundsit:—IF a furety for the appearance:
of a debtor produce him not at the time and in the place
agreed on, he fhall difcharge the debt, unlefs ‘he was pre-

- vented by the a&t of Gob or the king,

2. ArTer the time of difficulty. has paft, the furety, who
ftill does not produce him, fhall pay the debt; and the
fame law is declared, even if the debtor fhould die,

“ A the time and in the place;” the furety for appearance, having pro-
mifed, I will produce the debtor at fuch a time, and in fuch a place,” if
he do not produce him at that time and in that place, becomes liable for the
condition of the writing, namely for the debt; that is, he muft pay the
debt to the creditor ; fuch is the fenfe of the firlt part of the text: and
this was conveyed by a former text; buta fpecial rule is fubjoined ;
* unlefs he was prevented by the ac& of Gop or the king.” If the debtor

Qqq ab{cond
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abfcond through fear of the king, in confequeénce of another’s fault, or if
he go to another country, promiﬁng to return at the clofe of a month;
but be detained by illnefs a year or nore, the furcty for appearance is not
blamable for not producing the debtor. | it

- ¢ ArTER the time has paft ;” after the king’s violence has paft away and
{o forth. After, relief from apprebenfion of the king’s violence, or after his
return to his home on recovery from ficknefs, if the furety fill do not pro-
duce him, through difhonefty, inability; or the like, #be Aing fhall compel
the furety to pay the debt. The text fhould be fo fupplied.

¢ Anp the fame law is declared, even if the debtor fhould die ;** that is,
the furety muft pay the debt. ‘The Rezndcara,

THi1s opinion; literally taken, is inconfiftent with reafon ; for favour is

_ thown him, if he be prevented by the a& of Gop or the king, buit fione is
fhown in the cafe of death, which is the moft abfolute hindrance arifing
from the a& of Gop. Its purport muft therefore be affumed according
to the expofition of VacuespaTr Misra 3 and that is méant in the Res-
ndcara. His expofition is as’follow's: when the time, at which the furety
tindertook to produce the debtor, has paft without any hindrance from the
act of Gob or the king; or, in the cafe of hindrance by the att of Gobp or
the king, after that difficulty ceafed ; if the furety fiill procraftinate, think-
ing, ‘I am furety for appearance and not bound for payment, I will produce
the debtor two months hence; but at prefent I will attend to my own bufi-
nefs;” in fuch a cafe, if the debfor afterwards die; thej'{zuret'y‘ muft pay the

- debt. Such is the fenfe of the phrafe: and this is alfo the import of the the
~text of VRinaseaTr, * on failure of their engagements, the two firft
mufl ‘ﬁay the fum lent” (€XLII 3). Menv alfo declares, that the furety
for appearance muft himfelf pay the debt, if he do not producé the debtor,

3

CXLVII. -
MENU :—THE man, who becomes furety for the ‘zi‘ppeafance
of a debtor in this world, and produces him not, f{hall
pay the debt out of his own property. ;
Must
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. Musr difpofe himfelf to pay the debtout ofhis own property.
‘ CULLU CABHATTA,

Here it (hould be obferved, that, when the agreement is {imply this, ¢ ¥
will produce or thow the debtor at fuch a time,” and no place be fpecified;
if he fhow him on that very day; while bufied in holy worfhip or the like,
or occupied with other affairs and o forth; it might beAf,d;ipofied on 4 cur=-
fory view, that the agreement is not violated ; but we humbly think it rea-
{onable to affirm, that in fuch a cafe the agreement is infringed ; for the
creditor ‘requires the debtor to be produced at the time agreed on, that he
may recover the fum leént; he requires him to be fo produced, as may tend
to the recovery of the money : this the furety undertakes to fulfil, and the
terms of his engagement muft be fo underftood ;. but it is not fulfilled by
indicating zhe debtor at fuch 4 time, when he is not amenable: the furety
muft therefore fhow the debtog at a time when he is at leifure and amenable;

Such is the modern mode of intetpretation.

A RULE has been ptopounded for the cafe of a debtor abfeconding
{hrough the fault of another ; what is the rule if he abfcond to evade

payment of the debt§ On this point

cXLviit. :

VR ImaspaTt declares: — LET the creditor allow time for.

the furety to fearch for the debtor, who has abfconded ; ‘@

fortnight, a month, or fix weeks, according to the dif
tance of the place, where he may be fuppofed to lurk *

g. Let no fureties be exceffively haraffed; let them gradus
ally be compglled to pay the debt ; let them n‘ot\be at-
tacked if the debtor be at hand and amenable : fuch'is the
law in favour of fureties. ‘ :

« For the debtor, who is mi‘ﬂfng or has abfconded 1y accérding]to the
Titeral fenfe of the verb #4é, be invifible or not tobe found. ¢ According

to the diftance of the place ;* according to the remote or near fituation of
3 the
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the place and fo forth, ¢ Gradually :” without the confent of the furety, the
whole fum fhall not be at once exacted at the ftipulated term. ¢ If the
debtor be at hand ;> if he be prefent, or if he be willing to pay the debt,
fureties mult not be required to produce the debtor or pay the debt.

In refpett of a furety for honeﬁy, a text of law, cited in the Retnasara,
propounds a rule.

f’ CXLIX »

Smrits 1 FROM a malicious debtor, who is ¢n any account
. difpofed, through enmity, to take the proteftion of a
firanger profeffedly hoflile to his creditor, or to do any thing
inaufpicious ¢o him, or to adopt the condu& of wicked men,

2, Leta furety for honefty be taken as precaution againft
fuch behaviour ; if his conduét belie the promife, his
{urety muft pay the debt.

“From a malicious debtor, who is difpofed &e;” whofe mind 13
bent on taking the prote@ion of a ftranger, that 1s, of 2 profefied
enemy to the creditor; on doing any thing inaufpicious to the creditor;
or on adopting the condu&® of wicked men, fuch as thieves and
the like.  Why fhould a debtor take the protection of his creditor’y
anitagonift? 1In reply to this he adds « through enmity :** lending his own
money the creditor confers a favour ; when he demands his money, the
“ malice of a wicked man is roufed. This is obvious.

The Retnicara,

“ds a_ precaution againt fuch behaviour;” left he thould take refuge with

a profcﬂ‘gd enemy of the creditor and fo forth : let fome perfon be taken as

furety for honefty or confidence ; that is, for the certainty, that he will not

feek the protection of a profefled enemy and fo forth, Such is the fenfe of

* the firlt phrafe. Heis in reality furety for honefty. He fays, ¢ that man
- is honeft, he will be ready to pay the debt, and will not take refuge with
F tlzy profefled enemy.”
I
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- *Ir his conduct belie the promife;” if it be different from what was pro-
mifed : taking the protection of the creditor’s enemy, if he difcharge not
the debt, the king fhall compel the furety to pay the debt at the clofe of the
ftipulated term. Such is the fenfe of the laft phrafe : and this is alfo the im-

port of VR InaspaT1’s expreflion, ¢ on failure of their engagements, the
two firft muft pay the fum lent.”

On this zext (CXLVIII) CHANDE sw AR A remarks, that, ¢ wheréver cons
fidence is wanting, the king fhould require a furety for confidence or Aonefly
to be given.” Accordingly, if the creditor refufe the loan, apprehending the
infolvency of the borrower, and fome perfon affirm, ¢ he is not infolvent ;”
and if the creditor, confiding in that aflurance, lend the money ; that perfon
alfo is a furety for confidence, as has been already noticed. This and other
points may be reafoned. Hence BuAVADE v A has faid, if it be affirmed by
fome perfon, ¢¢ that man is not thy debtor, but fome ofber honeft man,”
fhould it be afterwards proved by other evidence, that he was the debtor, that
cheat is deemed a furety. According to this opinion of BuavADpEva, it
muft be underftood, that, if a cheat, fent by the debtor, make fuch affirma«
tion, he is only deemed a furéty for confidence ; but, if he make that affir-
mation when queﬁioricd by the king or the umpire, he is a perjured witnefs,
and fhall undergo the punifhment of falfe teflimony.

In law fuits there are three forts of fureties ; the reprefentative of the
party, who pleads his fuit; the furety for his appearance; and the furety
for the fum which may be due from him. This and other points may be
underftood from popular pradtice. It has been almoft exprefsly declared
already, and fhould be further difcuffed under the title of adminiftration of

juftice.
)
Waar fhould be done in the cafe of a furety for ordeal, CATYAvANA
declares.

CL.
CATyAvaNA:— AT the time and place when the ceremony

fhould be performed, if he fail in ever fo fmall a degree,
| Rrr , the
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the furety {hall be compelled to pay the fum asa juft debt:

fuch is the law refpelting proved debts.

““ WHEN the ceremony fhould be performed ;” when ordeal thould be pet=
formed, - o
' The Retndcara.

Tae meaning is, that this concerns ordeal. If the furety for ordeal,
having declared, ¢ when ordeal fhall take place, I will produce that man,*’
fhould pafs that day, however inconfiderable the delay may be ; if he de«
lay it one watch, or even half a watch beyond the day appointed ; the
furety; who entered into that engagement muft pay the fum ** as a juft debt”
proved to be due. . So much has been delivered by way of commentary on
the preceding text of CaATYAvANA (CXLV}. Menv has delivered a texe
of the fame import with the expreflion of Vg fﬁASBAT;, “ and even their
fons, if they be dead” (CLI 2).

* A sureTyY for payment” (GLI 2); a furety, who has formally de.
clared, ¢ I will pay zhe debr.” Sinee the text (CXLII) exprefles; ‘¢ even
their fons if they be dead,” ‘¢ heirs” may bere Jignify fons (CLI ),

The Retndeara.

- Evex the furety for delivery, mentioned by VatmaspaTr, is confider-
ed by Menu as the fame with the furety for payment, By {pecifying the
furety for payment, he exempts the fon of a furety for appearance or for ho«
vefly: and that has been exprefsly declared by Mexnv in the text, which
precedes the paffage quoted.

CLI
MENU(:l_BUT money, due by a {urety, or idly promifed #o
muficians and aétreffes, or loft at play, or due for fpirituous
liquors, or what remains unpaid of a fine or toll, the fon
of the furety or debtor fhall not in general be obliged to pay.

2. SUCH 15 the rule in cafe of a furety for appearance or
good
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good behaviour ; but if a furety for payment fhould die, the
judge may compel even his Heirs to difcharge the debt.

* Monzy due by a furety ;> what was payable by a furety.
‘ CULLUCABHATTA.

Ipvre promifes and the reft will be difcuffed in the chapter on payment of
debts.- e

“Tue fon fhall not be obliged to pay money due by a furety 5 this;
which had been previoufly mentioned, muft be underfiood of money due
by his father, who was furety for appeararice. )

: CULLUCABHATTA:

TuE word “ appearance ” muft allude to the debtor as a near term;

The honeft and difhoneft proceeding of a debtor had alfo been propound-
ed: hence the furety for honefty is alfo comiprehended under the text:

This Ya'yNvawaLcya makes evident.

CLII
YA JNYAWALCYA : —SHoULD a fureéty for the appearanice of
the honefty of another die; his fons need not’ pay the
debt; but the fons of a furety for payment or delivery
* muft pay the fum lent, or deliver the thing undertaken.

“ SurReTY for the honefty of another; furety for #be good behaviour of
the debtor, giving confidence 20 the lender, * Die” is illuftrative of feclu-
fion from the world, remote abfence and the like. ¢ The fons of a furety
for payment:”* the literal interpretation is this ; the fons of thofe, Who are
bound for payment, that is, who are fureties for the difcharge of a debt of
the delivery of mortgaged property, muft pay the fum lent.

“ Trose who are bound for payment ;” the fons of a furety for pay-

ment.
The Retnérara:

A
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A sURETY for delivery is comprehended under the terms of the text.
That in fome inflances the fon of a furety for appearance muft alfo dif-
charge the debt, Ca’rva’vana declares.

CLIIL
CA'TYA'I‘YANA:-—- SHoULD a man become furety for the ap-
pearance of a debtor, from whom he had received a pledge
as his own fecurity, the creditor, if that furety die, may coms=
pel his fon to pay the debt on proving the whole cafe.

Ir he became furety for the appearance of the debtor, after receiving a
pledge for bis indemnity, and the whole cafe be proved by the claimant or
creditor; then, if that furety be dead, his fon may be compelled to pay the
debt. ¢ Any how”and ‘¢ the perfon bound ” muft be underftood, for the
purpofe of making the agent in the fentence the fame, agreeably to rules of
grammar ;. * fbould a man become furety after receiving a pledge, and be any
bow lﬁraﬁed to bave received that pledge &e.” * Proved” is in the regular
paffive form. : :

THus, a borrower afks a loan of a moneylender, and he requires a fure.
ty ; but the furety, for his own affurance, demands a pledge : in fuch a
cafe, he became furety for the appearance of a debtor, from whom he had
received a pledge. If that furety die, and the debtor alfo die or be unable
to difcharge the debt, the fon of the furety may be compelled to pay it
That debt, however, was not feccured by a pledge delivered to the cre-
ditor ; the intereft therefore fhall be computed at the rate of an eightieth
part increafed by an eighth, ¢ Appearance > is here illuftrative of 2 more
general fenfe. Hence, ifa furety for honefty alfo take a pledge as bis in-
demnizyfand die unexonerated, his fon may alfo be compelled to pay the debt ;
for Menv, ufing the expreffion ““a furety other than for payment,” in-
tends the furety for honeflty as well as the furety for appearance, who are
both different from the furety for payment. May not the expreflion ufed in
the text of Menu (CLIV), “a furety other than for payment,” be re-
firicted to the furety for appearance, fince that coincides with the text of
C;{ TYAYANA? If the furety for honefty have likewife reccived a pledge,

‘ - why
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why fhould not his fon pay the debt, fince the reafon of the law applies
equally to both ? . Accordingly this glofs is delivered in the Mitac/bard om
the text of CATvA'vana (CLIII): “furety for appearance” is illuftra-

tive of furety for honefty. However, the text is there read, ““ even without
aflets left by his father,” inftead of ¢ on proving the whole cafe.”

CLIV.

MENU :—ON what account then is it, that, after the death
of a furety other than for payment, the creditor may in
one cafe demand the debt of the heir, all the affalrs of the

deceafed being known and proved ?

This is a quefltion propofed. ¢ Surety other than for payment ;* dif=
ferent from the furety for payment, namely a furety for appearance and fo
Jorth. . ¢« All the affairs of the deceafed beirig known and proved ;" the
circumftances, fuch as the receipt of a pledge, being proved ; that having
been taken, and the receipt of the pledge by the furety being' known and
proved, and fo forth. ¢ The créditér, literally the giver ;” the perfon,
who delivered a loan,  After the death of that furety, on what account, and
from whom, can he demand payment of the debt, fince the furety bimfeif is
dead? This is a queftion propofed. The anfwer follows.

- CLYV.

MENU :—IF the furety had received money from the debtor,
and had enough to pay the debt, the fon of kim, who fo
received it, fhall difcharge the debt out of his inkerited
property : this is a facred ordinance.

Ir the debtor had given money, if money had been given by the¥debtor
(to the furety of courfe, from the purport of the text ;) then the furety has
enough to pay the debt; he has a lien on money applicable to the payment
of the debt (money of courfe received from the debtor). His fon there-
fore fhall difcharge the debt ¢ out of his property.” The money fo receiv-
ed is referred fecondarily to his fon. ¢« This is a facred ordinance 52 itadd
direéted in the fyftem of jurifprudence, that he fhall difcharge the debt.

Sss Such
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‘Such is the interpretation delivered in the Rernécara. But Cvrrycaa
suATTA explains the term 'as an epithet of furety ; it fignifies one,
to whom property has been given as a pledge ¢ and. thereby having in his
" hands a lien on a fum fufficient to pay the debt, bis fon fball difcharge it.
HELA’;UDHA otherwife expounds the phrafe, *all the affairs of the de-
ceafed being known and proved :” ¢ the circumftance of his not having re
ceived any pledge being known and proved.” Thus, if he became furety
without having received a pledge, and the whole cafe be known and: prov-
ed, on what account could the creditor demand the debt fiom bis fon after his
death?  Of courfe on noaccount. Hence, after the death of one, who
became furety for the appearance of another without receiving a pledge, the
judge fhall not compel his fon to difcharge the debt. But the fubfequent
text (CLYV) is explained as above. In effe& there is no difference, How-
ever, the law concerning ‘money due by a furety for appearance, already
propounded (CLI), would be varnly repeated in the fublequent text (CLIV),

s Ir the furety bad received monéy ; if property had been delivered to
‘him not amounting to gift. - Confequently, if effefts had been delivered to
-the furety by way of dgpoﬁ{t, without declaring a pofitive gift and fo forth;
if the furety be fuch; we fay, his fon thall difcharge the debt out of his pro-
"’,lﬁerty,» namely the property which is in his poffeffion, held as a depofit.
He muft difcharge it although he hold no property given to bim.  This
takes place, when the furety for appearance has not produced the debtor,
‘and that debtor afterwards dies, or though living is infolvent. Thiscale is
“intended. Or with a view to the cale of a furety for payment, this text
*(CLIV) enforces the fenfe of the preceding text, ¢ All the affairs of the
“ deceafed being known and proved ;” the whole circumftance of his not hav-
mg recéived a pledge being known and proved. ' On what account then
might the creditor demand the debt, after the death of a {urety for appear-

ance, ‘who had received no pledge? It follows of courfe, that on no ac-
‘count can he demand it. = By the condition fpecified, that the receipt of o
« pledge be proved, it is intimated, that, if he became furety for ithe appear-

ancé of a debtor, from whom he received a pledge, then, fhould he die, -
- the creditor may recover the debt from his fon. !
: In
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- ¥r there be feveral fureties, by whom muft the debt be paid? And
what fhall be the decifion of fucha cafe?  For inflance ; if there be many
{ureties for payment, or many fureties for appearance, or honefty, who.have
received a pledge ; in fuch a cafe may payment be required from any one of
them? or muft they all pay their proportionate fhares of the debt ? or each
feverally pay the whole fum ?

CLVL ; \

Yaynvawarcya : — WHEN there are two or more f{ureties

jointly bound, they fhall pay their proportionate fhares

of the debt; but, when they are bound {everally the pay=

ment thall be made by any one of them, as the creditor
pleafes.

AT the time of contraéling the debt, if it were fettled by the exprefs de-
claration of the creditor or of the debto:, or by the engagement of the fure-
ties themfelves, that the creditor fhall receive the debt from the hands of
any one of feveral fureties bound for the fame debt, this text propounds 3
rule of decifion for that caf:, . Two or more perfons méy become fureties
in confequence of the creditor’s requifition : for inftance, he may require
feveral fureties, reflecting, ¢ if a fingle furcty die as well as the debtor,
from whom could the debt be recovered ?”  Or the debtor may ingenuoufly
give feveral fureties. | ‘Other cafes may be eafily fuppofed. .

Tue fenfe of the text is this; when there are many. fureties, they muft
‘make up the fum according to their proportionate fhares, and pay it to the
creditor.  The whole meaning is, that the general law: direfts payment of
the debt by proportionate fhares in the cafe of many fureties for the fame
debt. He propounds a fpecial rules ¢ but when they are bound Yeverally
&c.” If they be bound in the fame manner as a fingle furety ; if any man
fingly become furety for a debt, as that whole debt muft be difcharged
by bim; fo, if they become feverally bound for the payment of the: whele
- Qebt, 7t may be exadted from any one of them. When thefe fureties become
Ao bound, the payment fhall be made by any one of them, as the creditor
pleafes. Confequently, fhould the creditor chufe to require payment of the
v ,whole
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whole debt from DEvADATTA alone; it muft be difcharged by Devas«
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paTTA alone: if he chufe to require payment of the whole debt from any
one of them, it muft be paid by any one of them. But, if he chufe to
require it from all proportionally ; it muft be difcharged by all the fureties;
In this aﬁ@ hother‘ﬁmilar modes fhould be underftood the creditor’s option/

1r the creditor be defirous of exaéting payment of the whole debt from
each of the fureties, what would be the confequence ? Since that is contrary
to juftice, his with of exading an undue fum would be fruitlefs : for who
can obtain many hundred fivernas for a loan of one hundred fuvernas? To
detail the reafon of the law would unneceflarily fwell the book ; it is there«

fore unnoticed, -

SuouLp the creditor chufe to exac payment of the whole debt from any
one furety, it is fettled that he muft difcharge it. Having paid it, may that
furety recover from all the other futeties their proportionate fhares of the
debt? On this queftion a certain author has faid, he fhall not recover thesr
proportioate [bares from the other fureties, fince no law bas exprefsly declared 1t ¢
for the general rule directs, that “¢ they thall pay their proportionate fhares ;*
and ‘it is intimated by a fpecial rule, that * payment fhall be made as the
creditor pleafes.” Confequently, when there are two or more fureties bound
like a fingle furety for the payment of the whole debt without mutual con-
nexion or joint refponfibility, then the payment fhall be made as the creditor
pleafes : he may exact payment of the whole debt from any one of them, or
from all the furetiés, under the authority of that fpecial rule. = In'a differ-
ent cafe, when two or more fureties are ‘jointly bound, they muft pay their
proportionate fhares of the debt: how could one furety, having difcharged
the whole debt, recover from the reft their proportionate fhares, when all

were fdverally bound like a fingle furety? The law forbids it.

THAT is wrong ; for the general and particular rales would be irrelevant,
fince there would be no contradition of fenfe, or exception. In all cafes
where two or more perfons have become fureties, all the fureties fhall pay
their proportionate fhares of the debt; but, if they be feverally bound like
a fingle {urcty, another diftinction is ftated, namely that payment fhall be

; ‘ made
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~madeas the creditor-pleafes : as in the injunction, “ give curds to ‘thie priefls;
.and diluted curds tosthe:CAUNDINYAS,” meaning to thofe, who have .bﬁima
atedat the folemn rites.®* In fa, the expreflion, ¢¢ asthe creditor pleafw,f
thould be confidered only as a circumftance of the a&ion. That action is
fuggefted by the neareft term, ¢‘.they fhall pay :” and the dgents in the fen-<
‘tence are the fureties juft mentioned. It appears therefore, thatimmedi-
-ate payment. muft be made by the exertion of any one-of them, or by all the
Aureties, at the option of ithe cieditor : ard that exertion .confifts/in ‘mak-
ing up the fum by any poffible means; and fo forth. It follows; that
all \muft wltimasely pay their proportionate fhares of the .debt, There i8
not confequently any difficulty. Again; if any one fursty refufe to pay his
fhate of the debt, the king fhall compel him to pay it: But if any one of
many fureties fay,v“ 1 will alone difcharge the debt,” nolaw dire@s, that it
fhall be folely:paid by him ; reafon alone fuggefts it.

Waex the debtor gives a fecond futety fof payment; or fof-appearatice, t3
the furety for payment; in that cafe alfo, like a creditor obtaining -the fum
Arom the furety who is refponfible to him, the original farety fhould pay the
debt to the creditor; but the fubordinate furety cannot be attacked by the
original creditor.  So inother cafes a rule of decifion may be deduced by #hé
seader himfelf,

Ir the fureties become feverally bound, each for his own undertaking, they
may cach be feverally compelled to pay the whole fum, for which he becamé
boynd, to the creditor. In this glofs of the Pivdda Retndcara, « each feve-
#ally” fignifies one by one ; intending the cafe of more than one Jeparate eri-
5453?%"#. |

¢ As the creditor pleafes ;” for inftance; when the engagemcnt\ls made;
the creditor fays * at my option the fum may be exaéted from any one fure-
ty; I am not reftrained to makea joint demand ; any one furety muf’c pay

the whole fum.”  :Such is the fenfe. |
: The Vivada Chintament:

# Linfert the whole exantple, which is incomiplete in the citation. 'The fpecial injun@ion is an excep-
tion to the general precept, Bat a rule; unconne@ed with; and independent of, another, is not & pamcula;
or exeeptive rule, ; i

Ttt : .Taxs
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~* Thurs point has been fufﬁciehtly explained by the text of VRIsmAspaTI
(CXLII 3). If the furety for payment die, it is eftablithed that the debt

" may be recovered from his fon ; fhall it be recovered with or without intereft ?

¢ ab2¢ )

CLVIL -

'Vyisa:—THE fon of a fon fhall in general pay the debt o
his grandfather, but the fon only fhall pay the debt of his
father incurred by his becoming a furety, and both of them
without intereft ; but it is clearly fettled, that their fons, the
great grandfon and grandfon refpettively, are not morally
bound to pay. , sdi

THE fenfe is, the grandfon muft pay the debt which was contra&ed by
his paternal grandfather without giving a pledge. This muft be confidered
as appertaining to the title of payment of debts. ¢ The debt of his father

3

incurred by his becoming a furety ;”’ if his father became furety for the pay-
ment of a debt due from any perfon ; or, taking a pledge, became furety for his
appearance or honefty ; then, fthould the father die, his fon muft pay that.debt -
without intereft; he muft only pay the exac fum borrowed, and no intereft
upon it. Confequently the entire debt of the grandfather muft be paid by
the grandfon without intereft; and the debt of the father; incurred by his

bécoming a furety, muft be paid by the fon without intereft.

The Rerndcara.,

HzRrEe the entire debt of the grandfather fignifies the debt contraced by
the grandfather with a ftipulation of intereft, ‘¢ Their fons are not morally
bound to pay;” a fon of the grandfon, and a fon of the fon. The great
grandfon need not pay any debt of his great grandfather, nor the grandfon
the defyt of his grandfather incurred by becoming a furety.

CLVIII.
CATyAvana:—Money due by a furety need not on any ac-
count be paid by his grandfons, but in every inftance fuch
a debt incurred by his father muft be made good by a fon
“without intereft. , MRt T
' THE
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2 THE debt of 4" grandfather, incurred by his becoming a fhrgiy;\hévéd;ﬁol
“be paid by grandfons; fuch a debt fhall only be paid by a fon : fill, hof}’*—
- ever, without intereft.  To denote this, the particle is employed.* The con=

- neCtive fenfe is, that the fon is alfo exempted from. the payment'of inter=
eft. From the expreflion ¢ in every inftance,” a ‘certain author has de=
duced, that the debt of his father, incurred by his’ becoming a furety,
‘or on his own account, fhall 'bs paid by the fort - without intereft, asa
debt incurred by his grandfather 45 paid by a grandfon withous intereft.
That is wrong; for it is inconfiftent with a text which will be cited
from VR inAsPATI (CLXVII 2), and with the glofs of C'HANDE)SW'AR'A,
~ ¢ the debt muft be pai'd by fons with intereft, asif it were theirj ‘own.”‘
Hence the expreffion *¢ in every inftance” muft be underftood to fignify
* in every inftance of a furety for paymentand (o forth.”

b4l CLIX.

Smyiti, cited in the Mitdcfhard :—SuouLp the debtor be in-
folvent, and the furety have affets, the principal only.
muft be paid by his fon; he is not liable for the payment
of intereft. ' gty '

Tnrs text alfo ordains the payment of a debt without intereft by the fon of 2
furety for payment. What proof is there, that the debt fhall be difcharged
without intereft by the fon of a furety for the appearance or honefty of a
debtor, from whom he had received a pledge ? It fhould not be affirmed,
that the text of CAT¥ Ay ANA above cited, exprefling ¢ in every inftance,
i authority for exempting bim f'rbm i’be‘v Dayment of intereft; for that may be
otherwife expounded. * Nor fhould it be affirmed, that the. text of law cited
in. the Mitdcfbard may authorize that inference, if “ affets” be explained.
“a pledge.” Theauthor of the Mitdcfbara does not warrant fuch an inters
pretation,

ON this point it is faid, there js no authority for afferting, that the debt
fhall be paid withintereft, The text of CATYAvaNA dire@s generﬁlly,
that a debt incurred by a furety (hall be difcharged without intereft. Cohf_c-
quently that is fettled in every inftance of a debt incurred by a ﬁirety: but
: SR
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3o the prefent inftance the confequence might be inconfiftent with:reafon.
It cannot be, true, .that the fon of him, who, having received effeéts worth
debt Lw;t_hout;xnt_crc{’c If aucha,tk_tel _of fmall value ,have bccn ‘rc,c,qxvcd as a
pledge, then only fhall the debt be difcharged without intereft ; but when va-
luable eﬁé&s have been received, why fhould payment be accepted without

‘intereft, while the affets are fufficient for the twhole debt? The debt muft
therefore be difcharged with intereft ; and the furety muft reftore the furplus,

_if there beany, to the debtor or his family.

TH1s decifion regards a pledge which may not be ufed ; it is.not fit, that
the furety fhould ufe the pledge. But, if it be ufed, payment muft be made
in proportion to the ufe and profit of the pledge. If it be afked, the pledge re-
ceived being of very inconfiderable value, the whole debt, even without intereft,
might not be fully difcharged ? The anfwer is, even that is admiffible : ac-
cordingly it s exprefied in the text of MENv, ¢ if the furety had epough to
pay the debt ;” and in the glofs of the Mirdcfhard, <¢ if the had seceived 2
fufficient pledge.” Should the fon of the furety alfo die, the fucceffor of the
debtor, who has received his heritage, thould withdraw the pledge from the
grandfons of the furety, and himfelf difcharge the debt. Such is the mean-

ing.

Ir there be two or more fureties for the fame debt, and one of them die
leaving a fon, fhould it be the creditor’s choice to recover the debt from the
fon, he muft receive it without intereft, and not with intereft. Baut, thould
it be the ereditor’s choice to recover the debt from another furety, the fon of
the deceafed furety muft pay his proportionate fhare ; but he need ;dot pay in-
tereft, for he is the fon of a furety. The creditor, however, may recover
the deﬁt with the whole amount of intereft, fince the furety called upon muft
immediately pay ke whole fum. Whence then can the intereft be recovered
on the fhare of the debt which is payable by the fon of a deceafed furety ?
To this it is anfwered, if there be many fureties {everally bound like a fingle
furety, {hould any one of them die leaving no fon or other heir liable for the
debt, from whom could his fhare of the debt be recovered ? - Confequently,
as in that cafe the furyiving furctics muft contribute their proportionate fhares

. A | = of
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of e deficieney, and difcharge the debt, albough ** pagment be made as the
creditor pleafes ;”* fo in this cafe alfo, even though the fon be living, he i is a8
it were nonexiftent in refpeét of intereft: confequently the furviying fureqes;
together with the fon of the deceafed furety, muft contribute their propors
uonatc fhares of the principal fam, but the amount Qf intereft mu,ﬁ be mada;
good by thcm unaided by that fon, SR L 4

Bur fome lawyers remark, when the creditor makes his ele@ion of recos
vering the whole fum from one furaty, he fhéll receive it from one alone s
ﬁ:om ehe .,r_/c.i’c ? B.,u,t. xf e.h;: qcmdltqf \ha‘vxe ‘qhqf;a to .r:qccwe. ;hc »_pr. ;f,'tqur_,x all
the furetics in due proportion, then the fon of a deceafed furety muft pay his
fhare of the debt without intereft. Again; when five perfons have become
Jjointly bound as fureties for a debt, then, thould one die, his fhare of the
debt muft be received from his fon without intereft: but, if he leave no fon
or other amenable beir, his propﬂ&tionate fhare is loft ; fince it was virtually
underftood when the agreement was made, that the five paqfogﬁ were, cach
bound for a fifth part of the debt. Yet, if it were agreed, ¢ fhould any
one of us die, the debt muft be difcharged by fuch of us as furvive,” then
the whole debt muft be paid by the furviving fureties centributing their pro-
portionate fhares. 'This is mentioned merely as an example ; that in other
cafes alfo the adjuftment muft be made according to the tenour of the agrecs
ment, may be caﬁly inferred by the reader himfelf. :

Suavw the furety, #bus becoming a ereditor, recover what-has been paid by
him to the origina/ creditor in confequence of the debt remaining, undifcharged
by the debtor though living, jbut infolvent, dithoneft or the like?

N
CLX. g
VR 1HAsPATI ordains :—StouLD a furety, being ‘haraffed, pay
the debt, for which he was bound, he fhall receive twice
the fum from the debtor after the lapfe of a month and a
half.

# A sureTY ;” aperion, who has become hound Jor another, ** Being
Uuu | haraffed i
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harafied ; being adjudgcd by the arbitrators to’ pay the debt, 7z #his ﬁarm,
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o fince he became furety for that man, he muft pay the debt to the creditor.”
« After the lapfe of three fortnights or a month and a balf ;” after forty five
days. A debt of one hundred fuvernss, having accumulated with intereft
. to two hundred fuvernas, is again doubled and amounts therefore to four hun-
dred fuvernas; that fum he fhall reccive from the debtor. The caufe of
doubling the debt is the offence committed in not immediately paying it.

ULXE.
Visunvu and NaAREDA :—IF the furety, being hara{Ted by the
~ creditor, difcharge the debt, the debtor fhall pay twice as
much to the furety

-4 CEXIL
‘YA JNYAWALCYA :—WHEN the furety is compelled to pay a
notorious debt to the creditor, the debtor fthall be forced
to repay double the fum to the {urety.

‘¢ NoTorr1ous;” adjudged by arbitrators. ¢¢ Notorious ” fhould be un-
derftood in the text of Visunu and Na'repa, for it has the fame import
with the text of Ya'jnvawarcva. Vriuaspartrrenders the meaning

“evident.

CLXIIL.

‘VRimaspATI: — Ir dull fureties innocently pay the - debt,
when unbidden, or when required to pay another debt,
how and from whom can they recover the fum ?

/
** DuLy;

3

whofe underftanding is flugglith ; being flow ever in their
own affairs, ## 7 perceived, that their minds are heavy, ¢ Innocently ;”
~without guile. ¢ Unbidden” by the umpire,

 The Retndcara.

- THE meaning is, not told by arbitrators, ¢ pay the fum to that man.”
Here * unbidden by arbitrators * alfo implies, that it is not any how

% : ¢

proved
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proved by witnefles, that the debt fhould be paid by the furety. Accord.
ingly Ya'ynvawavrcya fays ¢ notorious,” that is, not unbidden by ars

bitrators. So

| GLEIv: o |

CaryayaNa:— THE furety fhall immediately receive from
the debtor, but without intereft, the fum which he has paid,
when legally urged by the creditor, on proving the cafe
by witnefles.

On proof by witneﬂ’cs, that the debt ought to be paid. ** Urged by thé
creditor ;” mentioned as a matter of courfe ; for payment would hardly be
made by one who was not urged. From the expreffion, ¢ he fhall receive
the fum,” it appears, that the furety fhall receive fo much only as was paid

by him to the creditor, and not double that fum. But the double fum has
been diretted by the text of Ya'yNyawarLcya ; there is confequently an

inconfiftency. It muft therefore be fettled, that within a month and a half

he can only receive the exat fum paid, but after a month and a half he fhall
receive twice that fum. In this cale, however, there is no reference to the
period in which a debt is regularly doubled, fuch as fifty months and the
like, for no fuch law exifts ; the expiration of a month and a half is alone a
fufficient term, under the text of VR 1HAspaTI (CLX), to double the fum.

Such is the beft mode of interpretation approved in the Retndcara.

GrauESwARA and MisrA explain the text of CATYAYANA as intends

ing only the following cafe ; a confiderable fpace of time having elapfed be-

“yond the ftipulated term, if the creditor refolve on recuring to the king, but

the furety, apprehending punifhment, pacify the creditor at a pecx{niary ex=
penfe, and difcharge the debt, the furety fhall in that cafe recover from the
debtor the money employed in appeafing the creditor ; but fhall only receive
back the exac fum, not twice the amount. = But the author of the Mitdc/bard

“fays, twice the fum muft be immediately paid. He holds, that the lapfe of a

month and a half is not required. ~ To reconcile the text of VrRYuasraTi,

‘money expended in appeafing the creditor muft be fuppofed. On this ﬂ}b—

je& Ya jNYAWALCYA propounds a diftinction.
GLXV.
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1.

YAynvawaLeya:—Femare flaves and cattle delivered &y
a furety mufk be made good with their offspring, grain fhaff
only be repaid two fold ; cloth is declared to be quadrupe
ledy and liquids oftupled.

¢ Frumavre flaves and cattle 5 a debt confifting of female flaves or cattle,
fa furety be compelled by a creditor ta deliver female flaves, goats, and the
like, they thall be received back by the furety with their offspring only ¢ but
grain and the reft with the accumulation mentioned. Other things can only

be doubled.
The ;Diﬁamlicﬁ.

 Far doubling of everykind of property having been fuggefted, it isthere
dire@ed by a fpecial law, thatliquids fhall be repaid e&uple; cloth qua-
druple ; and female flaves or cattle with their offspring, that is, with no other
recompenfe but their offspring. 1If one female goat, having been lent, be
made good by the furety in confequence of :the debtor being unable-to dif-
charge the debt, then, after the lapfe of confiderable time, -the debtor being
able to difcharge the debt, one female goat fhall be delivered to the furety,
and as many kids as have been produced from that £/ goat. If.thatfemale
goat die unproduétive, the debtor muft afterwards deliver a fingle goat, and
no kids, for none have been produced. ¢ Grain and the reft ;* grain, cloth
and liquids. ¢ Other things ;” gold and the like, The glofs of the D#pa-
calich may be taken in a literal fenfe.

HEere an obfervation fhould 'be made. When the furety would have
been lie;,blc for the payment of the debt.in confequence of the debtor’s ab-
dence ; if the fﬁrcty be dead, it fhall be paid by his fon alone, and .without
intereft, as has been mentioned. Afterwards, when the debtoris amena-
ble for the payment of the debt, it is reafonable, that he fhould pay to the
{on of thefurety twice the amount of the original fum paid by him. witheut
jntergft. Muft that debtor again pay the arrcar of intereft to the creditor,
ognot # On this queftion fome remark, that the principal fum enly, and no
intereft, has been reccived from the fon of the furety : theintereft fhail

L

~ therefore
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therefore be recovered from the debtor 3 for it is inconfiftent with teafon, that
the creditor fhould fuftain a lofs without any fault on his part. But others
fay, that intereft need not in that cafe be paid by the debtor, fince no law
direéts it. Is not the general law, which ordains intereft at the rate of an
cxghncth part, applicable to this cafe ? No s for that is precluded by the
text of CATy A"y ana (CLVIII), the terms of which are expounded * void
of intereft:”; fince, if intereft were payable by any perfon whomfoever,
it could not be void of intereft. Of thefe two opinions, preferring that
which is beft and moft firmly eftablithed, a fingle rule of decifion fhould
be adopted.

On this text (CLXV) the Mithcfbaré bas this comment ¢ that kind of proa
perty, for which a fpecial recompeig/é; or rate of intereft has been propounded;
being paid by a furety, the debtor muft immediately make it good, without
any reference to particular periods, but with the intereft propounded : fuch i$
the implied fenfe. The author conceived, that intereft is propounded by the
text on female flaves, cattle, and thelikej now there can be no intereft with-
out a loan, as has been already ftated; but female flaves énd‘ cattle may be
lent by one, who is unable to maintain them himfelf, and wifhes they thould
be fupported : this text intends only fuch a loan.

Xxx CHAI;\TER
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CHAPTER V.
- ON THE PAYMENT OF ’DEB,TS.

DEBT of fuch a kind thould be paid ; a debt of fuch a kind fhould
A not be paid ; it fhould be paid by this heir; it fhould be paid ‘at this
time ; it thould be paid in this mode: thus the fubjet is five fold in: ref-
pect of the debtor. Tt is two fold in refpect of the creditor, namely the rule
for delivery, and the rule for receipt. Of thefe feven topicks of loans and
payment, one topick, the rule for delivery by the creditor, has been ex=
pounded. Explaining the verb ‘¢ give” or deliver in the fenfe of pay«
ment, the other fix topicks are expounded in zbe two following chapterss
Such is the method authorized by the M:rac/bara.

CLXVI.

VRiHASPATI:—BY whom, to whom, and in what mode,
fhould, or fhould not, be paid a loan, which has been
received from the hands of another in the form of a loan
on intereft, fhall be now declared:

2. If the time of payment be not exprefled, the debt fhall
be paid on demand with the intereft then due ; if expreffed,
at the full time limited ; and ¢f not previoufly demanded,

_ when intereft ceafes on becoming equal to the principal: if
the father fhould die in debt, it fhall be paid by his fons
with interefl as far as the law allows.

By the text of NAREDA (I) the forenfick term of *¢loans and pay‘ﬂ;nt”
is ftated as comprehendmg twenty topxcks in refpect of the creditor and
' i dcbtor.

A
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debtor.* The verb ¢ give® or deliver has confequently the double fenfe
of lend and pay. The topicks fuggefted by the verb taken in its fenfe of
*lend,” namely the cight fold rule for delivery by the creditor (intereft and
the reft), and the rule for receipt by the debtor (ftipulated intereft and the
deliVerj_of the intereft promifed and fo forth), which conflitute ten topicks
of loan and payment, have been dire@ly or virtually expounded. The to-
picks, fuggefted by the verb taken in its fenfe of * pay,”” are now pro-
pounded, namely the eight fold rule for payment by the debtor, and the
rule for recéipt by the creditor, which alfo conftitute ten topicks of loan
and payment.

*¢ From the hands of another ; from the hands of the lender. ¢ Tn
the formof a loan on intereft ;” with a declaration, ¢ that fhall be repaid with
intereft by me to him:** the conftruction is, ¢the debt which had been
xeceived 72 this manner.’ By what debtor that fhould, or fhould not, be re-

¢ paid; to what creditor it fhould, or fhould not, be paid ; and how or in
what form it thould, or fhould not, be paid. Again ; imagining the word
‘¢ what,” the topicks of what fhould, or fhould not, be paid, may be un-

derftood, as in one reading of the text of NA'rEDA (I).

“ It fhall be now declared ;” this, fignifying “almoft at the prefent
time,” exprefles, that it fhall be forthwith declared. The fage proceeds to
the rule for payment (CLXVI 2) ¢ that debt, which has been received for
no ftipulated term, muft be repaid on demand ; that is, ona fimple demand.
Confequently, for that loan, which has been received on requefting it in
this fimple form, ¢ lend me the fum,” the rule of payment is fuch, that
no delay muft be made when the debtor is told, *¢ pay the debt.”

/

Whaex it is fettled by both parties, that the will of the creditor fhall regu-
late the time of payment, the debt muft be paid on a fimple demand ; but,
‘when another term has been fixed, it muft be paid at the full time limited.

Misra.
L) what may be lent I f i
il what may not be lent '}to b ! i S b
4 | what muft be paid <| e
what need not be paid J : L
Rules for delivery }by the cred.itor{ ‘ }by the debtor, ANDp

es for zeceips
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Anp BHAVADEVA fays, when a fime has béen fettled by both partics,
as the period of payment, or when the debt has been made payable at the bp-
tion of the creditor, &c. In this glofs, ‘the words ¢ fpecifick time” muft
be fupphed Fo-both thefe opinions it may be o’ojcé’tcd that the fubfe-

- quent phrafe’ < at the full time limited ” would be a néedlefs repetition.
But that phrafe concerns a debt, for which a time of payment has been
fixed. © Confequently, for that loan, which has been received on applica;-‘
tion made in this form, * I will pay the debt within two years, lend me
the fum 'regui're',” the rule of Paymenf'is fuch, that no delay muft be made;
when that period is complete. But, when a loan has been received on a
fimple requeft in this form, ¢ lend me the fum reguired,” and the creditog
meanwhile has not demanded it, what fhould be done? The fage adds,
“ when the intereft ceafes ;> now intereft ceafes on the debt after the lapfe
of time fufficient to double it, as has been already mentioned: that it
muft be then paid, is the rule of payment for{uch debts, This and other
points may be argued.

It has been thus explained, that the very perfon, who contracted the
debt, muft difcharge it. = But in the cafe of his death, the fage adds; beqpr
the father fhould die sz deb#, it muft be paid by his fons.” On failure of
the ‘father, who contra@ed the debt ; that is, if he die, or be fecluded from
the world, or go to a foreign country ; the debt muft be paid by his fons
with intereft. It muft be paid even by his fon’s fon uz without in-
tereft.

» CLXVII.

VRiHAsPATI: — Tae father’s debt muft be firft paxd and next
a debt contracted by the man himfelf; buz the debt of the
paternal grandfather muft even be paid before either of
thofe.

2. ‘THE fons muft pay the debt of their father, when proired, ;
as if it were their own, or with intereft; the fon’s fon meﬁ
pay the debt of his grandfather, but thhout intereft; and

Yyy ' hxs
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his fon, or the great grandfon, fhall not be compelled to
d1fcharge it, unlefs he be lzezr, and have cﬂéts.

First the debt of the grandfathcr Sbould be dy ﬁbarged next the debt of
the father, and laftly the debt contrafled by the man himfelf : fuch is the
legal order of payment. ‘¢ As if it were their own ;* as their own debts
are paid with intereft, fo muft this be paid with intereft. *“ When proved ;”"
when eftablithed by the teftimony of witneffes. But the debt of a grandfather
may be difcharged without intereft. ¢ His fon ;*’ the grandfon’s fon, readily
fuggefted by the preceding term, is thence underftood. Confequently the
great grandfon fhall not be compelled againft his will to difcharge the debt
of his great grandfather, but, ifthe great grandfon be w1llmg, it may be
difcharged by him. ;

; CLXVIIIL.

Visunv : — Ir he, who contratted the debt, fhould die, or
become a religious anchoret, or remain abroad for twenty
years, that debt fhall be difcharged by his fons or grand-
fons, but not by remoter defcendants againft their will.

* TwWENTY years”’ are connetzd 7z the fentence with abfence in a fo-

»

reign country. ** Not by remoter defcendants ;** not beyond the third ge-
neration #nclufively : it need not be paid by the fourth in defcent and fo
forth. ** Againft their will ;”* but if they with well to a great grandfather
or other remoter anceftor, the debts even of fuch anceftors fhould be paid

by the fourth in defcent and fo forth.
: ‘The Retnacara,

CIVI;. and natural death being in effet equal, a lapfe of time cannot proper-
ly be required ; therefore the commentator fays, the conftruction refers twenty
years to the cale of abfence in a foreign country. ¢ If they wifh well to

~an anceftor;” fince the non-payment of a debt is declared a crime in the

2 /’/ Without which, the fon and grandfon are under 2 moral and religious, not a civil, obligation to
pay the debt, if they can; but affets may be followed in the hands of any reprefentative. Note by Sir
WiaLriam JonEs,

. i ‘ third
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 third degree, by a text of MEenu¥*, the great grandfather fuffers torment in
a region of horrour if his debt remain undifcharged ; to prevent that, is @
benefit to the great grandfather; when they with this benefit to him, they
muft pay the debt. ~In like manner, the debt contrated even by a fon or
other defcendant may be difcharged by the parent, if he be willing.

Tuar, which affords no gain or permanence of capital, is not a debtt s
and if this be not repaid by any perfon, it is confequently no debt : how then
can torment in a region of horrour be the confequence of its remaining un=
difcharged? It fhould not be objected, that the text muft therefore be un-
meaning, fince the law only fuggefts torment in a region of horrour, thould
the debt be not difcharged by thofe, whom the law declares indifpenfably
bound to pay the debt. This argument is ill founded, fince the great grand-
father was himfelf bound for the indifpenfable payment of the debt, and the
word expreflive of caufe, in the definition of debt (II), there fignifies a cir=

cumftance only, #ot an efficient caufe.

Ir the father die, his debts muft be paid by his fons, as abovemention-
ed; this NAREDA declares with fpecial diftinctions.

SORXIX:

NAREDA:—A FATHER being dead, his fons, whether after
partition or before it, fhall difcharge his debt in proportion
to their fhares; or that fon alone, who has taken the bur-
den upon himfelf.

« Berng dead ;” having deceafed, or having retired from worldly af-
fairs : this alfo fuggefts long abfence, as exprefsly flated in the rule of
Visunu (CLXVIII). ¢ In proportion to their thares ;> whether after par-
tition or before it: fuch is the meaning. Confequently, after partition,
fons muft difcharge the debt at its full term, whether known or unknown
when partition was made, in proportion to their fhares. But, if they
be undivided, they fhall pay it out of the common property. However,
if the eldeft brother, or any other brother fkilful in bufinefs, {uperintend

® See Menv, Chapter 11, v. 66. + See the definition of loan or debt at v, IL
* the
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the affairs of the family like a father, hé muft difcharge the 'pafcmal debt
out of the common ftock. In effe@ there is ho difference in the 'tWo cafes.
This diftinction may neverthelefs be underftood ; by the firft part of the text
it is fuggefted, that, if all the brothers be fimilatly ¢ircumftanced, all, or
any one of them as fubftitute for the reft, may be impleaded; but, if any
one brother have taken the burden upoh himfelf, he alone is implead-

abl’cn |

L |

Or the phrafe, ** that {on alone who has taken the burden upon him-
{elf,”> may be thus expounded ; when the other fons refide at various places,
and one fon occupies his father’s abode and enjoys his father’s property, he
alone bears the burden, namely the load Jormerly borne by his father, and "
therefore he muft alfo pay his father’s debts : for Mrsra fays, ¢ when any
one of the fons is inftalled in the place of his father, he alone muft pay the
debt s and be muft pay it becaufe he has taken the heritage.  So muft two or

. more brothers, who have taken the burden upon themfelves; for the term
“ that fon,” though exprefled in the fingular number, muft be taken in-

definitely.

Acain; if any one of the fons declare, ¢¢ I will neither receive my fhare
of my father’s propertf, nor pay his debts,” and the others affent to that
arrangement ; in that cafe, thofe only, who have accepted the fafher’s eftate’
with his debts, fhall difcharge the debts of their father. ‘This alfo is in-
tended by the expreflion, ¢¢ that fon alone, who has taken the burden upon
himfelf.”” Or the expreflion, ¢¢ whether after partition or before it,” may
be explained, whether feparated from their father or not feparated ; and the
pdrticle may be taken in a determinate fenfe. If there be undivided fons,
they alon’e muft difcharge the debt; or on failure of them, the divided’
fons. This interpretation fhould be admitted.

CLXX.

YA jNvawALcyA :—THue father being gone to a foreign coun-
. try, or decealed naturally or civilly, or wholly immerfed in
vices, the fons, or their fons, muft pay the debt; but, if
difputed, it muft be proved by witnefles.

“ BEING
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# Brine gone toa foreign country ;** having gone to a diftant abode in
a foreign country, and not returning within- twenty years : for it coincides
with the rule of Visunu (CLXVIII), and the text which will be cited
from NarEpa (CLXXV). Seclufion from the world or civi/ death muft
alfo be underftood. ¢ Deceafed ;”’ meaning-natural demife.

“ WrorLy immerfed in vices ;* the term (vyafana) is explained by lexia
tographers, danger, difeafe, of calamity ; falling low, vice originating in luft
or wrath.” * Confequently, the father being involved in diftrefs, that is, being
afflicted with a hopelefs diftemper, or long confined in fetters by the king in
confequence of the offence of another ; or fallen from his clafs, as a degraded
perfon or the like, and c:gclugledﬁ from the patrimony ; or immerfed in vices

 originating from srregular defires, (whether avarice, luft, or any impulfe of
the mind, ) fuch as gaming or the like, and love of harlots ; or immerfed
in vices originating from.a wrathful temper, or governed by pride ; inall
thefe cafes the fon muff pay the debr. For inftance; the father, behaving
with infolent pride, fays; ‘¢ Iwill not pay the debt, the creditor may take
what meafures he pleafes;” in fuch a cafe, the fon fhould pay the debt,
left he fail in duty to his father, out of any poffible funds, either the pater«
nal wealth or other property : but on failure of fons, the debt fhould be
difcharged bythe fon's fon, However, the debt may be paid by the fon’s
fon without intereft, as abovementioned : the cafeis the fame., CHANDE'S=
waR4 has briefly faid, thould the father be unable to pay: the debt, it muft
be difcharged by his.fon, or, on failure of fon‘sby‘his grandfon.

Tue fon does not know, that his father had contracted a debt from that
man ; or he knows it, but conceals his knowledge ; in thefe cafes ** it muft
be declared by witneffes :” it muft be eftablithed by the evidenc"e‘ of wite
nefles.” But on the reading approved by Misra (fdc/bi bhdvitam inftead of
Sacfbi bhdfbitam) the literal fenfe is ** proved by witnefles.”

Tre father, who contracted the debt, being abfent, or dead, or addicted
to gaming, to frequentation of harlotsand the like, or (under zbe fuggeftion of
the particle “ or” raken in a large fenfe) affliGted with an.incurable diftemper

T

® AMERA S1NHA, on words with many fcn’fcé. L
L Zzz . or
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o of the like, of degraded, his debts muft be paid. by his - -fon; <or; on- failure
of him, by his fon’s fon; but; if dnfputcd the debt: muﬂ: bc proved by orael
or other /% f ﬁczmt teﬁxmony B : . .

: ; < The szacalzcd,

THE word thneﬁ’c:s,” ﬁandmg"‘n the text, is fuppofed in the Dééacalz-
¢ to intend alfo written evidence and the like.  Here ‘the debt has
remained undxfcharged in confequence of degradation, becaufe the degraded
perfon held not the patrimony ; not becaufe he is egually incapable of pay-.
ing debts as of performing religious rites. - It muft be paid by his fon to
refcue him from. a region of torment.  But according to RAGHUNANDAN A
and others, an outcaft is only incapable of property, {o long as he be averfe
'from the neceffary penance : il it

Mus T a debt, .c'ontra&ed by aman who has no affets, be paid  after his
death by his fon or grandfon ? On this queftion it is faid, even in fuch a
cafe the debt contracted by him ought to be paid by his fon, or, on failure
of fons, by the grandfon; for, commenting onthe following text, it is
faid in the Dipacalicd, the fon, who'is capable of inheriting the eftate, not
being blind nor otherwife difqualified, but who has not received affets left
by the father, /s meant ; not one who has taken the father’s eftate, for he
is {uggefted by the expreffion, ¢“ who has reccived the eftate s and it is
‘mentioned in the Mztacﬂmm that the fon or grandfon may be compelled to
pay the debt, even if no aflets have been received : and it is ftated in the
Retndcara, that a fon capable of inheriting the paternal eftate, not being
blind or otherwife difqualified, is here defi igned, not one who has received
affets left by the father; for he is fuggefted by the expreﬁion, ‘¢ who - has
xeceived the eftate,”?

¢

CLXXI.

YA NvyawALcyYA :—HE, who has received the eftate of a pro-
prietor leaving no fon capable of bufinefs, muft pay the debts
of the eflate, or, on failure of him, the perfon who takes the
wife of the deceafed ; but not the fon, whofe father's aflets are
held by another. S e

ag ; , : Tae
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Tue order, in which perfons are liable for debts, is therefore as follows ¢
in the firlt place the debtor himfelf ; on failure of him, his fon competent
20 inberit and manage the eftate ; on failure of fuch, the fon’s fon; if there
be no fuch grandfon, the. great grandfon, wife, uncle or other heiry

who has fucceeded to the eftate; or the brother or other guardian of itj
fhould there be no fuch perfon, he, who has taken the widow ; if there be
none fuch, a fon incompetent to inberit or to manage the eflate. So the
Chintimeni, Retndcara, Dipacalicé and the reft, However the obligation
on an Zncompetent grandfon to pay the debt is not noticed in thofe works uns
der this head. 'This point fhall be difcuffed. On failure of him, the great
grandfon or remoter defcendant, who has not received property left by his

R e e e [ R s SN

anceflor, may pay the debt if he be willing, but not otherwife. Such is
our opinion. It fhould be affirmed, fince it is pofitively faid in the Dipa-
calicd, * uncles and other kin{men, capable of taking the heritage of one
who leaves no iflue, muf? pay the debt. \

Tuat the debtor is bound to pay the debt appears from many texts
(CLXVI 2 &c.); that, on failure of him, his fon, if competent, mu/?
pay the debt, appears from the latter part of the text quoted (CLXVI 2)
and from other texts ; on failure of him, the fon’s fon if competent (CLXX);

on failure of him, the great grandfon or other reprefentative who has received
affets (CLXXI) : and the text YA jnvawavrcya juft cited is thus explain-
ed: of a debtor, who leaves no competent fon but had affets for the payment
of his debts, he, who fucceeds to the eftate, muft pay the debts. On failure
of- him, the perfon who has taken the widow : and not, if either of thofe
‘be amenable, a fon, while the affets are held by another, or when the affets
left by his father have been transferred from him to another. How can the
affets be held by another notwithftanding the exiftence of a fon ? The fon
may be dilqualified, having been born blind, deaf, or the like ; or he may
be incompetent by reafon of difeafe, minority or the like: and the author
of the Mitdc/baré remarks, that the affets may be held by another notwith-
ftanding the exiftence of a vicious fon (Book V, v. CCCXVI).

"THE text is read, putrd ndnyd$ritadravyab, not the fon, whofe fatber;.r af-
fets are held by another, inftead of putrd’ nanyisritadravyab, the fon, whofe
Jather's
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Jarker’s aflets are not held by any other ; if the affets be held by another,
although the fon be living, that{on is not liable for the payment of his fa«

ther’s debts. It s ftated in the Retndcara, that this part of the fentence is
connected with the phrafe ¢ muft pay the debt ;* the conftruction therefore
15, the fon fhall not be compelled to pay the debt while the affets are held by
another. Such is the intention of that glofs. -

Ir no perfon have taken the widow, the incompetent fon muft pay the
debtyd o0

» CLXXII. :

NaREDA :—OF the fucceffor to the eftate, the guardian of
the widow, and the fon not competent to the management of
affairs, he, who takes ‘the aflets, becomes liable for the:
debts ; the fon, though incompetent, muft pay the debt if there
be no guardian of the widow, nor a fucceflor to the eftate;
and the perfon, who took the widow, if there be no fuc-
ceflor to the eftate, nor competent fon.

THIs text may be.thus interpreted ; whoever takes the affets, whether he
be 2be rgguldr fucceflor to the eftate, guardiau of the wife, or fon of rbe de-
ceafed but incompetent zo the management of affairs, is fucceffor to the eftate
and muft pay the debts. It is fo expounded in the Rezzécaraand other works.
Its obje has been already ftated. ““If there be no guardian of the widow
&ec.;” if no perfon have the care of the widow or of the eftate ; if none
take the widow or the eftate 5 the fon, that is, the incompetent fon, muft
pay the debt. This, however, intends only a cafe where he may be Juftly
liable, namely a cafe of incompetency arifing from minority or the like 3
for no ont has faid, that a fon 47z blind, or otherwile excluded from
inheritance, fhall pay the debts. * And the guardian of the widow ;"
thould there be no fucceffor to the eftate, nor competent fon, the guardian

of the widow is liable for the debts. ‘The object of this has alfo been al-
ready explained.

. Wehold, that great grandfons are on/y liable for the payment of debts, zf
willing
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willing to pay them ; under the ruleof Visuyu (CLXVII). Accotding to
the Dipacalici, they may be liable for the debts, under the text of YA =
nyawarcya (CLXXI). . Still, however, that portion of ahe text of
YA jNvawarcya, which is thereadduced, muft be refiricted to the cafe
of 2 confenting defcendant ; for it has the fame import with the rule of
Visanuv (CLXVIII).

SuouLp a man leave both a competent fon, anda fucceffor to his eftate;
by whom fhall his debt be paid\? Let it not be anfwered, if a compe-
tent fon be living, there can be no other fucceffor to the eftate.  If that fon
live in the houfe of his maternal grandfather, in confequence of the partiality
of that grandfire, or in confequence of the grandfire’s being childlefs ; and
the father live as a coparcener with his awn:..‘brothcrs and the reft; when the
father dies, that fon may poflibly not take the trouble of obtaining hxs heri-
tage. Or a fifter lives in his father’s houfe ; and the fon, through natural
affe@ion, has not taken the eftate. In fuch cafes there may be another fuc-
ceflor to the eftate, although a fon be /f¢. Nor fhould it be objetted, - that
in fuch a cafe the competent fon is firft liable for the debts, as already pro-
pounded. It would be unreafonable, that the fucceffor to the eftate thould
not be firt liable for the debts. That whole argument is wrong, for
. Cityayana declares the fucceffor to the eftate liable for the debts only

in the cafe where the fon is incompetent.

S CLXXIII.

CxTyAvANA :—THE judge fhall compel a fon to pay the
debt of his father, provided he be involved in no diftrefs,
be capable of property, and liable to bear the burden;
but in no other cafe fhall he compel the {fon to pay his

father’s debt: ' e

2. If the fon be afflited with difeafe, or under the age fit
. for bufinefs, and another perfon be found to have taken the
affets, the judge muft enforce payment from him; or, on.
failure of fuch perfons, from one, who has taken the
widow. :
& 4 A .Nor

a
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Not driven o a foreign cotmtry by the oppreffion of thc king or the
like, is implied in the phrafe, “ involved in no diftrefs.” ¢ CapableA
of property ; not born blind, deaf, or the like. ¢ Liable to bear
the burden;” not a minor ot the 1i;ke. If there be fuch a fon, him the

‘Judge fhall compel to pay the debt. But if the fon be afflifted with dife
eafe, or be an infant ; or if he beinvolved in diftrefs, or blind from his birth,
and fo forth ; and if another perfon be found to have received the afets,

from that perfon alone fhall the judge enforce payment : if there be none

~ fuch, from the perfon who has taken the widow. Such is the fenfe of the

- text. Here ““afflicted with difeafe” is merely an inftance. Therefore,
fhould a man die childlefs, the fame rule fhould be adduced.

CLXXIV.

VR 1HASPATI :—THE fucceffor to the eftate is hable for the
~debt, if the fon be involved in diftrefs ; but the perfon,
who takes the widow, fhall be liable for the debt, on fai-
lure of fucceflors to the eftate.

TrE fenfe of the text is obvious. Let it not be objetted*, as inconfiftent
with reafon, that, on this conftru@ion, one would take the affets of the de-
‘ceafed, and another pay his debts. Inconfiftency with reafon may not be
objeced to that, in which fages and authors concur. In fac, when there is
a competent {on, no other can be ze legal fucceflor to the eftate. In the cafe
ftated, why does he not obtain his own father® s eftate from his uncleand copar-
cener? If he voluntarily yield it to his uncle, that uncle is not the fuccef-
for to the eftate of rbe deceafed, but the occupant of property given by the
fon. 1Itis the fame in the Juppofed cafe of a fifters Confequently there is
no occaﬁon for a fpecial text on this point 3 the fon muft pay the debts in
confequence of his own voluntary a&. But if the uncles or the reft forci-
bly withhold the aflets, the king fhall compel the delivery. I, through a-
ny accident, that cannot be done, he muft enforce payment from the uncle
and the reft; for the affets of the father make rbe bolder of them Tiable for
the payment of his debts,

. The author refumes the argument interrupted by the quotation of the texts clxxiii and elxxiv,
CONSEQUENTLY

¢
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Cousngvsmw the intention of the textsof YA ynvawarcvaand
the reft is this; after the deceafe of the debtor, if he left no affets, or if
there be affets which have devolved on the fon, the debt muft in cither cafe
be paid by the fon, agreeably to the order of payment propounded by Na'-
rEpA (CLXIX). If there be no fon, it muft be paid by the fon’s fons
and here alfo the order of payment propounded by NaREpA muft be
affumed from parity of reafoning. If there be neither a fon nor a fon’s
fon, or if there be a fon or grandfon, to whom the affets have not dex
fcended, but are held by fome other perfon, the debt muft be paid by
him who has received the aflets ; on failure of {uch, by him who has
taken the widow ; or, on failure of him, by the fon or grandfon; who
was competent to take the heritage. Butan incompetent grandfon is not
liable for the payment of debts, any more than an incompetent fon.,

Tue text of YAJNYAWALCYA is read puir&’;zénydérimdravyah, the fon,
whofe fazber’s affets are not held by another : and that reading is approved
by Misra and ViynvANEswara. Under the expreflion, «¢ whole father's
affets are not held by another,” may be underftood one, who has taken his
father’s affets, as well as one, whofe father had no affets. The difference
between the two interpretations confifts in this ; if a fon, through generofity
or the like, do not exa& his father’s property from his uncles and the reft,
he muft pay the debt according to one opinion, and need not pay # aecording to
the other, as is evident. The preferable interpretation may be determined
by the wife ; but ultimately one only can be admitted.

OR, if a folvent perfon contrat a debt and di¢, and his fon be a minor ot
be gone to a foreign country, and his uncle or other 4:nfman, or fome ftran«
ger, through tendemefs for that fon, take care of the eftate, fuch perfon
alone may be underftood from the expreﬂ'ions, * he who has received the efe
tate of a proprietor,” ‘¢ the fucceflfor to the eftate,” and ‘ a perfon
who has taken the affets.,”” As the guardian recovers money due from
others to the eftate, fo muft he pay thé debts out of the eftate. But if
there be no affets, or if no fuch perfon take care of the eftate, the perfon,
who has taken the widow, muft difcharge the debt. If no widow be left,
or if a widow furvive but no perfon take she guardian/bip of her, the

fon
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fon or the fon’s fon, in order, fhould pay the debt, acquiring fuhds by
“any pralticable means. If there be neither fon nor grandfon, and
if no perfon take the widow, or if no widow furvive, and if the great
grandfon or remoter defcendant, or the brother or other collateral relation,
take the property left by the deceafed, he thould difcharge the debt. Such
is the fenfe of the text of YA jnyawarcya. Accordingly it is faid in the
Dipacalics, theuncles or other eollateral beirs of the deceated who leaves pro-
perty. This thould be admitted as az accurate 7nterpretation. Both are

fuggefted by the ambiguous terms of the texts.

AL authors concur in opinion, thata fon, being blind or deaf from his
birth or the like, fhall on no account be liable for the payment of debts.
- But, according to the Dipacalicd, the debt thould be paid by an incompe-
tent fon, if no perfon have taken the widow. The word ¢ incompe-
tent” intends fuch difqualification as is ftated by CATvavana, difeale
and the like (CLXXIII). But the author of the Mitic/bard frates two
cafes: a fon, grandlon, or any other perfon, who has taken the aflets,
muft difcharge the debt ; on failure of fuch, he, who has taken the widow ;
on failure of him, any fon not 2072 blind or the like ; and on failure of him,
the great grandlon or other reprefentative who takes the heritage : they are
again mentioned to fhow the pofitive obligation of paying debts then only,
when they have received affets. Or the perfon, who takes the widow, that
is, who takes a widow falling under the fourth defcription of women wil-
fully libidinous, or the firft of twice married women, * becomes liable to
the payment of debts on failure of {ucceffors to the eftate ; if there be no
fuch perfon, the fon, who would have been competent to receive the heri-
tage, not being blind from his birth or the like ; on failure of him, any per-
fon who has taken the widow muft pay rhe debt, under the text of N A'R EDA
(CCXXII). m

 Tuese rules of decifion fhall be fucceflively difcufled. Inthe firft place;,
if the father die, or refide abroad or the like, the competent fon is liable for
the payment of his debts. Natural deceale, and c7vil demife or retirement in

tod ¥ CCXX and Book IV, v, CLVIII 2 & 8, ,
: the
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the order of devotion, are fimilar. ~ Concerning abfence ina foreign coun=
try, the rule of Visanu above cited (CLXVIII) propounds a diftin&tion. -

‘ CLXXV. o

NAREDA: — Tur father, or, if the family be undivided, the

uncle or the elder brother, having travelled to a foreign
country, the fon {hall not be forced to difcharge the debt,
until twenty years have elapfed. ' ‘ ,

Here the mention of < uncle or elder brother” intends the payment of
debts contrated by them ; and that muft be underftood in the order above- .
mentioned, when there is any fufficient caufe, fuch as the uncle or brother
leaving no fon. Its further application will be mentioned. The particle
< or,” repeated in the text, is indefinite, comprehending all perfons holding

aflets of the debtor.

CLXXVL W

Ca'TyAvANA : —IF the father be at home, but afflifted with

o chronick diforder, though not without hope of recovery, or

live in a foreign land, but expetled in time to return, his debt
fhall be paid by his fons after a lapfe of twenty years.

« TweNTY years;” after a lapfe of twenty years, for the text coincides
with that of NARED A (CLXXV). And this muft be underftood when the
cure of the difeafe is poffible, or when the return of the abfent parent may be
expected. But, when the diftemper is deemed incurable, or the return of the
abfent parent is impracticable, the fon fhall pay the debt of his father, though

living, as if he were dead. The creditor need not wait twenty years.
b I 4
The Retnacara.

OR the expreffion ufed in the text, ¢ if the father be at home,’” may fignify,
if he be living ; that is, if it be alcertained, that he is alive. Hence, if no
intelligence be received, during twelve years, concerning any man who has

travelled to 2 foreign country, the law requires his fon to perform obfequies
and the like, prefuming his death ; if the fon did not then pay the debt until
b 4B 3 twentyv
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twenty years had elapfed, that would be inconfiftent with common fenfe and
with the reafon'of the law. The following text of CATYAYANA is autho-

rity for this pofition.

CLXXVII.

CATYA YANA :—A €REDITOR may enforce payment of fuch
debts from the fons of his debtors, who, though alive, are
incurably difeafed, mad, or extremely aged, or have been
very long in a foreign country, provided ther jons have aﬂets
of the debtor.

Borm ¢ difeafed” and ¢ mad” are here mentioned by the fame rule by
which' two names for kine are ufed, the oné in a generick fenfe, the other in a
particular fenfe ; or to include infanity or intoxication arifing from the ufé of
prugs or thelike. ¢ Extremely aged;” incapacitated by old age for #be ma-

»

- nagement of affairs. = ¢ Very long in a foreign country,” and not expefled to
return. ‘¢ Such” or of this kind'; an epithet of debt intended to exclude
debts contracted for {piritudus liquors and the like. This will be fubfequent-
ly explained. = Here, from the concurrence of the preceding text (CEXXVI)
it appears, that the creditor need not wait twenty years ; for the expreflion
s very long ina foreign country” would be fuperfluous, thé fenfe wouald be the

fame with the preceding text, and there would be a needlefs repetition.

CLXXVIIL
VRIHASPATI :==A DEBT of the father beirg proved; it muft
be difcharged by his fons, even in his lifetime; if he were
blind or deaf from his birth, or be degraded, infane, or afflict-
ed with a phthifis or leprofy, or other hopelefs diforder.

¢ BrLinp from his birth;” born blind: for the word jdt/ fignifies both
clafs dnd birth, « Degraded” mutft be underftood of oné who is averfe ffom
#he rieceffary peniance. ¢ Phthifis, or leprofy, of other diforder ;° this is
illuftrative of any incurable difeafe. 'The Retnicara.

« PHTHisIs” or mafafmus: when a father has beén twenty years afflited
; i v with
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with any difeafe whatfoever, his debt muft be difcharged by his fon; the
amplified glofs ¢ phthifis, leprofy, or other incurable or hopelefs diforder,”

‘would therefore be unmeaning ; hence the interpretation fuggefted in the
Retndeara, thatin the cafe of phthifis or the like, the creditor need not wait
twenty years, {hould be admitted. Va'cuespaTt MisrA and others con=
cur in this expofition. But the Pirijéta and MisrA add, if the father,
through indigence; be wbolly unable to difcharge the debt, it muft be paid,
even though the family be divided, by his fon who is able to difcharge
it, ot on fiilure of him, it is reafonable, that it Should be paid by his grandfon
fo circutiftanced: Since the father being born blind was incapable of inheriting
hisown father’s eftate, and is unable to acquire property himfelf, he may
be confidered almoft /siterally as moneylefs.

« Evex though the family be divided;” even though his father be fepa-
rated : the debt muft be paid by a fon, whofe father is feparated from his own
brothers and the feft. Or it may be explained, ¢ by a fon who is feparated from
his tincles and the refts® for no diftinction is exprefled.

Tue firft cafe fhall be now confidered.

CLXXIX.

VR IHASPATI :==A 80N, born before partition, has no claim
on the paternal eftate, nor a {fon born after it, on the por-
tion of his brother, whether in refpeét of property or
debts; nor have they any claims on each other except to
purification and an oblation of water, if either of them die.*

A so, born before partition, has no concern with the debts contracted, or
property acquired, by his father after partition ; he is incapable of taking the
eftate and paying the debts: and the fon, born after partition, has no concern
with the portion of his brothers ; zbaz /s, with the debts undertaken by his bro-
thers, and the property received by them on partition. But all are qualified
for purification and oblations of water. By this text fo explained itis curforily

intimated, that a fon need not pay a debt contracted after partition. Still,

* Book V. :
however,
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however, if the father be unable to difcharge the debt, and there be no fon
in coparcenary with him able to difcharge it, that debt muft be paid by ano-
ther fon, who is able to difcharge it, even though he be feparated from the
7 family (CLXIX). But if there be no fon amenable for tbe debt, it muft be
paid, even though the family be divided, by a grandfon who is competent o
the inberitance and management of the effare.  Although the text of Ya'jnva-
waLcya, which direéts generally, that the debt fhould be difcharged by
the fon or by the fon’s fon (CLXX), may be expounded as relating toa -
grandfon not {eparated from his coheirs, fill, if either the fon or grandfon,
who are thus placed on a ﬁmilaf footing, may be liable for the debts even
after partition, is it not reafonable to affirm the fame in refpeét of the other 2
That is actually exprefled in the Pdrjjita ; ¢ it is reafonable” &c. and that
part of the fentence relates to the grandfon. Thus may the law be concifely

expounded.

SHouLD tiue father die, or enter into an order of devotion, or be long
abfent in a foreign country whence his return cannot be expetted, or be af-
flicted with a hopelefs diforder, or be blind from his birth, the debt muft
be immediately difcharged by his fon competent ¢o inberit and manage the e/~
tate; but, if he be long abfent in a foreign land, whence his return may be
expeted and fo forth, it muft be paid after the lapfe of twenty years. If
the father, having been born blind, was excluded from the patrir‘nony, and
the fon be capable of inheritance and be not {eparated from his father, it
muft be paid by that fon out of his own property. But, if fuch a father
were neverthelefs able to acquire property, it muft be then paid out of the
propérty acquired by him: this is demonftrably true. If there be two fons
both able to difcharge the d<bts, and one be not feparated, and the other
be feparated, it muft be paid by that fon only, who is able to difcharge the
~ debts and lives in copércenary (CLXXIX). Itis the fame in the cafe of re-
union after feparation, by parity of reafoning. But, if the fon, who lives in
coparcenary, be unable to pay the debt, or if there be none fuch, the debt
muft be paid by the fon able to difcharge it, even though he be feparated
from the family ; on failure of him, by all the grandfons in the male line,
who are able to difcharge it, not fingly by the fon of him who was born
after partition. But, thould the debtor have affcts, then, while he lives, it
' muft
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muft be paid by his {6n or grandfon out of his property only ; after. his dgn}:,

his effe@s defcend, on failure of fons born after partition, to the:other fons,
or to all the grandfons of the male line, whofe: fathers are deceafed ; his dc,bg i
muft therefore be paid by them, out of his affets, In that cafe, fince they

S

o

have received affets, there is no difference between a fon and a. grandfona =

It is the fame alfo in refpeét of the great grandfon. On failure of /lineal male

defeendants within the degree of great grandfon, the heritage devolves on:the

widow and fo forth ; and the debts muft alfo be paid by, the widow . or. other

heir in #he order of fuccefion.  But, if there be no affets, the debg thopld in.

the firft place be difcharged by the fon out of his own property, or, on failute
of him, by all the grandfons of the male line 3 the great grandfons:are under,
no neceflity of paying the debt, as has been already noticed.

Bur,. if there be a: fon Born after partition; and: thefather die, and the f@nﬁi
with whom pa:ntitionwasmad@ {urvive, but thefon born after partition die lgav-
ing male iffue ; fince he, who wasborn after partition, was alone entitled to, the
heritage of his parent, hisfon can alone claim the afléts; not the:fons born before
partition, nor their offspring: hence the debt ¢hall not: be difthasged by thcm,’v
but fhall be paid in fucceffion, or jointly, by the fon born after partition and by
- his fon, whether they have, or have not, aflets of the debtor. Yet, thould they
beunable to difchargethe debt, tbe.rule of payment muft be ynderftood as before.

BuT, fhould a fon, feparated from his father, make 3 partition with his
own fons of the property acquired by himflf, and, bringing the remainder of
his eftate, live reunited with his father, and other fons Bc‘ born to himg;
thould his father die, and afterwards he alfo deceafe ; his fons, as well thofe
born before, as thofe born after, partition, fhall equally fhare the property
and pay the debts of their grandfather ; but the fons born after parti‘tidn thall
alone take the property and pay the debts of their father. Thus may the law
be concifely flated.  This method thould be followed in all cafes ; the fubject
will be fully confidered under the title of inheritance, |

SiNcE the text of Ya jnvawarcya (CLXX) does not exprefs, zbat the
debt fball be paid in fuccefiion &y the fons or by their fons, fmay it not be well af~
ferted, that the debt muft be difcharged jointly by fons and grandfons ? Nos

' 4C for



S,
{ 250 )

for Vr 11asPATI, ordaining that the debt fhall be paid without intereft bya
grandfon, fhows a lefs obligation on the grandfon than on the fon 3 it is there-
fore incongruous to affirm, tbar debts fhould be paid jointly with the grandfons.
Accordingly the Mitdcfbard exprefles, on failure of the father, the fon /hait
pay bis debt ; on failure of fons, the grandfon. -

BuT theauthor of the Smritifdra adds, a debt, contraced after partition by
the father 'or kinfman on his own folé account, muft be paid by his fon and
the reft, if he be /ong abfent in a foreign land: in this cafe only is the period
of twenty years prefcribed ; not in the cafe of a débt contracted for the {fupport
of an undivided family or the like, for the parceners are alfo concerned in
fuch adebt. They are equally bound w4 the fingle parcener, by whom they
are fheltered. The precept is not grounded on a latent motive: hence, when
payment 75 demanded in confequence only of the declaration or engagement of a
fingle parcener, without any offenfible caufe Jor contraéting the debt, then
only is a lapfe of time required by that precept ; buta debt contracted for the
fupport of the family muft be paid before zbat time ¢lapfé, as ordained by
another text of YA JNYAwALCYA,

CLXXX:

YA NYAWALCYA :—IF one of two or more parceners or undi-
vided kinfmen contra a debt for the fupport of his fa-
mily, and either die or be very long abfent abroad, the
other parceners or joint-tenants fhall pay it,

TuE creditor need not wait a fpecifick time: for there is no authority for
Juck a fuppofition : the time allowed folely concerns divided kinfmen.
‘ Misra.

“ Famiry” fignifies all the perfons entitled to maintenance. Since all
the parceners are concerned in the debt, ala pfe of time is not required : the
glofs fhould be {o interpreted from the preceding fentence. The meaning is,
fince all partake of the benefit ai-iﬁng from ‘money borrowed bya fingle par-
qerier, all are bound for the debt, They are equally bound witﬁ the fingle
parcener, by whom they are theltered ;” a ﬁinglc parc‘cncr; contracting debts

s . - and



4 SL

and {0 forth, fupports all the perfonsentitled to maintenance ¢ he is as it werd
their fcreen or umbrage, fheltering them from ardent diftrefs. Confequently
whatever is done by him, may be juftly confidered as the a& of all ; and all
being legally bound for the debt, it is deemed a debt actually contracted by
thofe among them; who are forthcoming : it is therefore improper to require
a lapfe of time:

MusT not the /izeral fenfe of the text be preferved, even though it be in4
confiftent with the reafon of the law ; elfe a fin would be committed by de-
viating from the precepts of fages 2 This pofition may therefore be thus re-
conciled: when afinis ftated in' deviating from the precepts of fages, that
intends a precept, the grounds of which are not apparent ; but this is a pre-
cept of demonftrable law founded on reafoning : fuch is the notion adopted in -
the Smritifira.

¢ Hexce, whén pdyment #s demanded &c. ;" payment muft be made irt
confequence of an engagement common to all the parceners; the creditors
may have lent the money to any one of them ; it was not neceffary, that fuch
an engagement thould be exprefsly declared when the debt was contracted :
fuch is the fenfe of tbe glofs. Or that glofs may be thus interpreted : payment
muft be made in confequence of one, that is a fingle, declaration or text of
fages, or in other words a text independent of reafoning, fuch as the following
text ; even without a caufe of payment arifing from the joint receipt of the loan;
that is, without the payer’s having been concerned in the receipt of the loan,
or having enjoyed the benefit of it or the like, payment muft be made; fo in-
terpreted by reference to the preceding phrafe. In the laft cafe only is a lapfe
of time required by the texts of fages: But a debt, contrated for the fup-
port of the family, excluded from the purport of the preceding text, muft be
paid before the lapfe of twénty years, ‘This the commentator alfo notices.

*“ PARCENEKS or joint tenants” (CLXXX); heirs, fuch as brothers and
the reft. ¢ For there is no authority &c. ;” for there is no expreflion in this
text denoting, that the creditor fhould wait the lapfe of time, nor does the
reafon of the law fuggeft it. It fhould not be objeted, that a period of fu/
penfionmay be deduced from the concurrence of the text above cited (CLXXV).

Sinee

.
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Since it is proved from the reafon of the law, that no delay fhould be allowed
to fons and the reft living in coparcenary, there is no difficulty in reftricing the
text of NA'REDA to fons and others with whom partition has been made. -
Such is the notion adopted in: the Smriiifjra: and that Tis:propct ; for, immee
diately after the text cited, NA“I{E{DA thus proceeds,

CLXXXI.
NareDpA:—A DEBT contraéted before partition by an uncle,
or a brother, or a mother, for the fupport of the family,
all the parceners or jeint-tenants fhall difcharge. * '

Ir it were intended, that an interval of {ufpenfion fhould alfo- be-underftood
inthis cafe, the enunciation of the prefent text would be vain; for that fenfe-was
already conveyed by the preceding text (CLXXV). Itis therefore evident,
that the three texts of NAREDA relate to diftin& fubjeds, as follows : a fa-
ther being. dead, his fons fhall difcharge his debt (CLXIX) s a debt muftbe
paid, after the laple of twenty years (CLXXV); a debt, contracted before
partition by a father or kinfman for the fupport of the family, muft be fmme=
diarely puid (CLXXXI). This text, exprefling ¢ before partition” as well
as *¢ for the'fupport of the family,” cannot have the {fame import with that,
which preferibes a time. But the firfk text (CLX1X) relates toia debt contract-
ed by the father on his ewn fole account ; inthat cafe only isa lapfe of time

required,

BuT, fays Mirsra, 'C‘HANDE'TSMIA'.RA holds, that a debt contracted before
partition by a father or kinfiman, who travels to a foreign land whence his re~
turn may be expeted, muft be paid by his fon or ether parcener, after waiting
twenty years: This howeverhas been haftily faid ; for, in fact, CmANDE s=
wara had declaredin his own work, *if that father were o circumftanced as
tobe incapable of participating iz the patrimony, and his fon be not feparate
~ in regard to property, his debt muft be paid by the fon ; but if the father,
though he be fo circumftanced, have any feveral property, it thall be difchargs
ed by bhimalone.  Yet, if the father be wholly unable,and the fon be able,

to dlfcnarge the dcbt, it fhall be paid by the fon.’ Here the expreflion, “fo

o Sec Book V, v, CCCLXXT,
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< circumftanced as to be incapablé of participating iz the patrimony,” defcribes
the father as indigent in confequence of his exclufion ‘from the patrimony.
¢« Not feparated in regard to property” relates to the fon ; it fignifies refiding to-
gether and partaking of the fame food : the confequence is, that, if the father
any how acquired wealth, it would be joint property. Such.a father therefore
" contracs a debt for. the fupport of his own family, and travels on account of
his affairs to a foreign country, but his return may be expeted; in fuch a
cafe muft his debt be paid by his fon? And muft it be paid after the lapfe
of twenty years; or within that period? On thefe queftions the rule for=
merly mentioned muft be adduced; for no diftin@ion has been ftated. Confex
quently it fhall only be paid after the lapfe of twenty years:

© SincE no time is fpecified in the text of VRYHASPATI (CLXXVIII),
{hould not the debt 6f a man blind fiom his birth or the like be paid without
waiting a lapfe of time? However the law may be in that cafe, ftill, when 4
father is afflicted with a fever or fimilar diforder, and his fon is not feparated in
regard to property, it appears from parity of reafoning, that the debt fhall on-
ly be paid by his fon after a lapfe of twenty years ; without diftinguifhing
whether it were contracted for the fupport of his family, or for the borrower’s

own ufe. Such appear§ to be CHANDE sWARA’s notions

On this we remark, that, although no limitation have be¢n ex prefled, there
is no difficulty in reftricting the text (CLXXV) to debts, which have been
contracted on the borrower’s fole ‘account ; for, as it does not exprefs a debt
contracted on his fole account, fo likewife it does not exprefs a debt contracted
for the fupport of the family. However, evenin that cafe it muft be fuppofx
ed, that payment cannot be expected from the debtor bimfelf within ten or fifa
teen days. In fa@ it muft only then be paid, when the burden devolves on the
fon. That virtually is the meaning.

Ve fHaspaTI propounds a fpecial rule in refpect of undivided parceners.

CLXXXIIL. ‘

~ VRiHASPATI:—A DEBT, contraéted by the father atting for
his cohelirs, ihall be all paid by the fon, if the father have
4D ‘ been
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been long abroad; but, if the father die, the fon fhall pay
only: the fhare of his father, and never that of another
debtor.

Five brothers.live together and partake of the fame food ; one, alting
for-all, contraéts a debt on his own judgment, or with the confent of all,
for the fupport’ of the family, and afterwards travels to a foreign country ;
the- other: brothers are alive and incompetent to the management of affairs,
or'they-are not living ; and the abfent brother has, or has not, madea pars
tition: with his brethren: in fuch a cafe that debt muft be paid by his fon
out of the common ftock ; on failure of that, out of his proportionate thare ;

or, on failure of that again, out of his own feveral property.

*“ A/penT contratted by one acting for his coheirs ;”” fince all are equal-
ly bound for that debt.  Or i# may be literally interpreted, contracted by one
of the cobeirs ferving as umbrage to fcreen the others from ardent diftrefs.
Payment by the fon is ordained, provided the father be living 5 but, if he
die, the fon fhall only pay the fhare of his father and not the fhares of his
uncles and. the reft. The meaning is this': while he lives, the ads done
by his fon are in a manner done by the father himftlf; hence payment then
made is on the part of the father: confequently the debt contracted by the
father alone is virtually paid by him alone, and: a:contribution: of fhares
is not therefore proper in that cafe. But, when the father is deceafed
the debt contracted by him, for the fupport of his owmbrothersand: the reft,
fhould, on failure of him who agtually contrated the debt, be paid by thofe
only, for the fupport of whom it was contracted s this isclearly fettled. That
proportion of the debt, which was contracted by the father: for the mainte-
nance of his own imimediate dependants, muft'be'paid:by his fon; not: the
fhares of the reft: he is exonerated by the fage, becaufe the: burden had
not yet devolved on the fon, at the time when the debt was contracted.

&

In the Vivdda Chintdmens the text is read  pitrarnam, the debt of his fa-
ther, inftead of pitranfam, the fhare of his father. If that reading be au-
thentick, it may ftill be expounded, the fhare of the father jn sbe debs.

e {
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*  NAREDA:— ANY one furviving parcener may be compelled
to pay another’s fhare of a debt contradted by joint-tenants;
bu, if they be dead, the fon of one is not liable to pay the
debt of another. :

“ JorNT-TENANTS ;" undivided kinfmen : and this muft be underftood
of a cafe where the debt was contracted for the fupport of the family. If
it were contracted for the borrower’s fole ufe, the whole debt muft be paid
by his fon alone, as is juft. The reafon of the law proves this; but to
ftate it at large would unneceflarily fwell the work.

But the author of the Re#ndcara thus éxpotinds the text of VR Ymaspati
(CLXXII); a debt of the father, for which he was bound together with
another, jointly and feverally, fhall be @/ paid by the fon; both the fhare of
the father and the fhare of the joint-debtor, if the father have been long abroad,
and the other joint-debtor cannot be found ; but, if the father die, the fon fhall
only pay the fhare of his father. The fame author thus interprets the text of
Na'repa (CLXXXIII);any one furviver may be compelled to pay the whole
debt, which was contracted by perfonis jointly and feverally bound 5 but, if
all the joint-debtors die, their fons fhall pay their proportionate fhares of the
debt: no one fhall be liable to pay the whole. He confiders both thefe
texts as relating to a fubject fimilar to that of partnerfhip in commerce.

Here it fhould be rémarked, that; if orie of five brothers die, but leave
a fon, from parity of reafoning that fon may be impleaded like one of the
brothers : this expofition feems reafonable to fuch men as we are. Here
¢ die’ intends alfo civil death; for religious mendicity is fimilar tQ natu-
ral death. A degraded man, who is averfe from the requifite penance, is

alfo in effe@ fimilar to one natu_rally deceafed.

CLXXXIV.
CATYAYANA:— AMonG perfons jointly and feverally bound
JSor a debt, whoever is found, may be compelled to pay
< ! that debt ; the fon of one long abfent abroad may be Zl':-i
S o
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pelled to pay the whole debt, but the fon of one deceafed
need only pay his father’s {hare. i . -

* Or petfons contrafting a debt, for which they are jointly and feverally
bound, if one alone be found, he may be compelled to pay the whole
debt ; or if a fon, whofe father has been long abfent abroad, be found,
he alfo' may be compelled to pay the whole; but if a fon, whofe
father is dead, be found, he can only be compelled to pay his father’s (harc,

and not the whole {um.,

CLXXXV.

Visunu:— A pEBT, contrated jountly and feverally by parce-
ners, fhall be paid by any one of them, who is prefént
and amenable ; and fo fhall the debt of the father, by any
one of the brothers before partition ; but, after partition they
fhall feverally pay according to thelr {hares of the inhe-
ritance.

A pEBT, contrafted by parceners or by perfons jointly and feverally bound,
muft be paid by any one of them, who is forthcoming; and fo muft the
debt of the father by any one of the undivided brethren, who is forthcoming ;
but brothers who have made a partition, fhall pay their proportionate fhares.
The textsof CaA’rya’vaNa and Visuny are thus expounded by the author
of the Retndcara. He confiders the text of Ca’tva’vyana, and part of the
text of VisunNu, as relating to a fubjeft fimilar to that of partnerfhip in com-
merce. The fubjeét of partnerfhip in commerce may be thus exemplified :
-four traders, feverally fublcribing their names to the fame written inftru-
ment, with one accord contra@ a debt for the purpofe of traffick : in like
manner four priefts may contract fuch a debt for the fupport of their families
or thelike. The commentator confiders the laft half of the text of Visunvu
as relating to the payment of their father's. debt by brothers.

Boru thefe texts may alfo be expounded as relating to debts contracted
by undivided brethren, like the text of NAREDA and VRYuaspaTI. In
their refult both interpretations of the text ‘are accurate. The texts of
£ - : Ca'tya'vyana
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Ca'rya'yaNA and VRYnaspaTr are ob\fiouﬂy applicable to fubje€ts fimis

lar to that of partnerfhip in trade ; for they literally exprefs ¢ a debt con- L

trated under the fame fhade,” and ¢ among perfons fheltered by the
fame fhade.” The text of Visunu is obvioufly apphcable to undxvxdcd
brethren, fince it exprefles, ¢ a debt contracted by parceners.”

Ir five brothers have the fame abode, and partake of the fame food ; and
one then contraéts a debt for the fupport of the family, with the affent of
the reft, or from his own ju'dgmcnt, and dies or travels to a foreign land ;
afterwards all the furvivers make a partition, and by accident become poor,
but are fubfequently enriched by wealth which they themfelves acquire:
in fuch a cafe, who fhall pay that debt ? out of what property ?

CLXXXVL.

MEeNU:—Ir the debtor be dead, and if the money borrowed
was expended for the ufe of his family, it muft be paid
by that family, divided or undivided, out of their own
eftate.

« Deap” is illultrative of civil death and the like. ¢ Out of their own

cftate;” hence, if any one of the heirs, though they be feparate from each
other, contract a debt for the fupport of perfons whom all the heirs are
obliged to maintain, and die or be unable to difcharge the debt, it muft be
paid by all the heirs.

The Retnacarai

It is ftated in this glofs, that partition had been made before the debt was
contracted ; there is this difference derween the glofs and the cafe fuppofed:
But in fa& both are right. Accordingly CULLUCABHATTA fay;, if he,
who contracted the debt, be dead, and the money were expended for the
fupport of the families of all the brethren, as well divided as undivided, that
debt muft be paid by the divided and undivided brethren out of their own

property.

IF that debtor be living, he muft pay the debt out of the joinz eftate of allxv
E4 : the
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the brethren s or if it be true," that ‘they haveno affets; he muft pay it out

of his own ﬁroi)effy.' - Should any one of them' dic leaving no fon; ‘what
would follow ? Since the word “¢ fhare ** ‘ddes ‘ot occur inthe text of Me=
NU, the whole debt muft be paid by be furvivers: this is a {ettled rule. It
appears, that the whole debt fhall be paid by the furvivers, out of the ef-
tate of the deceafed ; or, on failure of that, out of their own property.
» But it muft not be deemed inconfiftent with reafon, that a debt, contraéted
by one brother for the maintenance of divided brethren, fhould be paid by
another brother out of his own property ; for it is fimilar to the cale,
where a debt, contrated by one of the aflociated traders, muft be paid by
another. In this cafe, the creditor need not wait twenty years, as has heen
airéady mentioned. Itis thus declared by VR THaspATI and other fages,
that the fon muft pay the debt of his father: Ca'rya’vyana diftinguithes

fons.

CLXXXVIL
CaTyAYANA :—ON the death of a father, his debt fhall in no
cafe be paid by his fons incapable from nonage of con-
duting their own affairs; but at their full age of Sfifteen
- years, they fhall pay it in proportion to their fhares;
‘otherwife they fhall dwell hereafter in a region of horrour.

T'uE father’s debt muft be underftood. - ¢ By his fons incapable from non«
age of condutting their own affairs ;” by infants unable to difcharge the debt.
Suchin effe& is the fenfe. “Confequently, if it can be paid by any perfohs du-
ring minority, it muft be paid even during' their minority : but how could it
be paid during infancy and total incapacity ? ¢ At their full age ;” at theage
when they are able #0 pay. Asa fhare of the father’s ' heritage is received
by a fon, whofe father was joint-tenant with his own brothers and the reft,
but who is himfelf feparate, fo muft a proportionate fhare of his 'debt be
paid by that fon. But, if his father were feparate from his own brothers
and the reft, or if he had no brothers, the whole debt contraéted by
him muft be paid by the fon. To explain thefe and fimilar diftinctions laws
__bave been propounded. This textof Ca’rya’vana is intended to fhow,

that thofe, whom former texts have declared liable to' the payment of debts,
muft
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muft pay them at their full age. Confequently ¢¢ father’> is here ﬂluﬁratxve
of ageneral fenfe.  How fhould 2 debt, though ¢ contraé’ced by the party h;ql-

felf' be paxd during a period of difability ? But a debt, contracted by his fa—
ther and the reft, is flill more diftant,

« OTHERWISE, > if they do not pay it at their full age, the fonsand the
reft fhall ‘dwell hereafter in aregion of horrour. It appears therefore, that
fons and the reft are pofitively bound to pay fuch debts. NAa’RED A declares
the fame neceffity, :

CLXXXVIII, ‘

NAREDA :—EvEN though he be independent, a fon incapa-
- ble from nonage of conduéting his affairs is not immediately
liable for debs. g

TaE fame :—FATuERS defire male offspring for their own
fake, ' refleéting, * this. fon will redeem me from evey
debt whatfoever. due to fuperlour and inferiour belngs :

2. Therefore a fon, begotten by him, thould relinquifh his
own property and afliduoufly redeem his father from debt,
left he fall to a region of torment.

g.  Ir a devout man, or one who maintained a facrificial
fire, die a debtor, all the merit of his devout aufterities, or
of his perpetual fire, thall belong to his creditors.

¢ INpEPENDENT ;" feparate. It is confequently mtnmated that there

is no other perfon,/ fuch as undivided brothers and the reft, amenable for the

payment of that debt. . He, who has neither father nor mother, is deemed’

independent, as will be mentioned. Hence a minor fon is bound to pay the

debts but in that cafe only a delay is allowed by NAREDA. Such is the
~import of the text. - i gy

o, W HATSOEVER relates to the “ debts due to fupenour and inferiour
bemgs




