| _APPENDIX,

FIRST SCHEDUL B~ (continued),

| Number and 3‘éar.

Hubject or title,

Extent of repeal,

Avt No., XX of

I N
1865,

Act No. XTIT of
1856,

Act No. XXV of
18467,

Aot No. VIIT of
1

C()pj'l,'ii;ht Actn b

An Act to enable executors,
administrators or repre-
gentatives to sue and be
sued for certain wrongs.

| Compensation for loss ocea-
sioned by death caused by
actionnble wrong.

Forfeiture for matiny

The Code of Ciyil Procedure.|

In section « sixtecn,
the words factions,
suits, bills.?

In geetion one, the
words  “and pro~
vided such action
ghall. be  brought
within one year after
the death of such
person,” and  the
words “*and so ns
such action shall be
commenced within
two years after the
gommitting of the
wrong.”

In section two, the

words  *and  that
every such action
ghall * be = brought
within twelve calen-
dar months after
the death of snch
deceased person.”

Section nine,

f

In section one hun-
dred and nineteen,
the words ‘*“within
a reasonable time
not exceeding thirty
days after any pro-
cess for enforcing
the judgment has
been executed,” and
the words *“within
thirty days from the
date of the judgs

ment.”  In section
two  hundred and
thirty, the words

¢ within one month

B A s e

475

Acr IX
or
1871,
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APPENDIX.

Aor IX ' FIRST SCHEDULB-—(continued).
6 . .
1871, .
T Number and year, Subject o title, Extent of repeal,

from the date of
such dispossession,”
The lagt  twelve
words  of section
|- two o hatidred  and
forty-six. In gec~
tion  two hundred
and fifty - six, the
words “At any time
within thirty days
from the date of the
aale,”  In  section
two hundred and
gixty - nine, the
iLd - - words  “if made
B R within one month
from the date of
such existence orob=
struction, or of such
disposeession, as the
case may be.” In
section three hun=
dred and twentye
- four, the serond
gentence. In section
three hundred and
twenty-seven, the
words % within six
months from  the
date of the award.”
In  sgection three
hundred and
thirty - three, from
and including  the
words ‘“within the
period " down to the
end ofthesection. In
gection three hun«
. dred and fortye
geven, the words
“within thirty days
from the date ' of
the dismissal.” In
section three hun=
dred and seventy-
three, the words




 APPENDIX.

FIRST SCHEDU LE—(continued).

Number and year.

* Bubject or title.

Extent of repeal.

. Act No, XIV of

Act No. IX of
1860.

Act No. XXXI
of 1860.

Act No. V of
1861.

Act No. XXIII
of 1861.

Act No, XXV of
1861.

Act No. 1
1863.

Act No. VI of
1863.

of

An Act to provide for the
limitation of suits.

Workmen and employers ..

Arms Act

LR

M ofuseil Police

Civil Procedure Code
Amendment,

(riminal Procedure Code ...
Civil Courts in British
Burma.

Congolidated Customs Act

rl

“ within the period
prescribed for the
presentation of a
memorandum of ap-
peal” So much
of section threes
bundred and se-
venty-seven as has
not been repealed.

The whole Act, ex~
cept 8o much of
gsection fifteen ns
does not relate to the
limitation of suits,

8o much of section

two as relates  to
the limitation of
guits.

So much of section
forty-nine as relates
to the limitation of
suits,

So much of section
forty-two as relates
to the limitation of
suits.

Section twelve.

Section fonr hune
dred and fifteen.

Section twenty-four.

S0 much of sectiona
two hundred and
fourteen as relates
to the limitation of
suits.

477

Act IX
OF
1871,
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APPENDIX.

FIRST SCHEDULE- (contined).

Nuwiber and year.

Subject or title.

Extent dr repeal.

Fhdk No: XX

of 1863.

Act No. VII of

Act No. XX of
1866,

Act No. X1V of
1568,

Act No. XX of
1869,

Act No, ‘X of
1870.

Ac¢t No. IV of
1871.

Bombay Regula-
tion V of 1827,

Bew

Claims to waste lunds

Government Morests Act ...

Registration Act

Contagious Diseases Act

I
-

Volunteers ' ..

Land Acquisition.

Cloroners

A Regulation defining the
Jimitations as  to  time
within which civil actions
may be prosecuted, and
containing rules of judi-
eation 'respecting  written
acknowledgments of debts
execited withont receipt

of a full consideration 5 also.

regarding interest, the ten-
dering payment of debts,
and the disposal of proper-
ty mortgaged or pledged,

So much of section
five ns relates to the
himitation of suits.

So much of section
sixfeen a8 relates to
the [Iimitation  of
suits,

Section fifty-one,

S0 mueh of section

twenty - five as re-
lates to the limita~
tion of suits. '

8o much of section
twenty - six a8 re-
lates to the limita~

- tion of suitss

8o much of section

fifty-eight as relates
to the limitation of
suits.

In gection forty-two;
the words ‘after the
expivation of three
months from such
faet or failure, nor.

Chapter one.




APPENDIX.

SECOND SCHEDULE.

(See section 4.)

Firsy Division : Suris,

479

kot IX

Description of suit.

Period
of lirnitation,

1,~-To econtest an award of

the Board of Revenue un:
der Act No XXIIL of
1863 (to provide for the
- adjudication of claims lo
waste lands).

2,—For doing, or for omit~
ting to do, anact in pur-

. suance of any enactment in

- forge for the time being in
British India.

8—~Under Act No. XIV
of 1869 (lo provide for
. the Umilation of suils),
¢ gection fifteen, to recover
possession of immoveable
‘property. '

4« Under Act No. IX of
1860 (fo provide for (he
speedy  delermination  of
certaen  dispules  between
worhmen enguged in Rail-
way and other public works
and their employers), sec-
tion one.

§.~Under Act No. Vof 1866
(to provide a sunmary
procedure on bills of ex-
change, and lo ameaend, in
ceriain respects, the com-
mercial law of British
India).

Part 1.
Thirty days.

Thirty days ...

Part 11
Ninety days.

Ninety days

Part 1T
Siz months.

Six months ...

Ditto

Ditto

Time when period
begins to run,

When notice of the
award s delivered
to the plaintiff.

When the aet or
omission took place.

When the disposses-
Sion occurs,

When the wages, hire,

or price of work
claimed acerued
due.

When the bill ‘or
promissory note
becomes - due aud
payable.

ox
1871,

6L



480  APPENDIX.
Acr 1X SBCOND SCHEDU L E—(¢ontinued),
OF 4 Bl 7 Ll ¥
1371 First Divison: Svirs -continned,
MUl 2 Period Time when period
Description of uit, ¢f limitation, begins to ?nn.
Part IV,
One year.

6.~Upon a Statute, Act, | One year ... | When the penalty or
Regulation, or Bye-law, forfeiture is incurred,
for a penalty or forfeiture. |

7—Tor the wages of a do- | Ditto oo | When the wages sued
mestic servant, avtisan or | for acerue due.
Jabourer not provided for
by this schedule, No. 4,

8. ~—Tor the price of food or| Ditto ... | When the food or
drink gold by the keeper drink is delivered,
of a hotel, tavern or lodg- i
{ing house. i AR

9.-~For the price of lodging. | = Ditto .| When the lodging

ends,

10.-—To enforce a right of | Ditto .| When the purchaser
presemption, whether the . takes actual posses-
right is founded on law, or gion under the sale
general usage, or on special sought to be im-
gontract. peached, ik

11.-~For damages for infring- |  Ditto ... | The date of the in-
ing copy-right or any other fringement.
“exclusive privilege,

12.—By executors, adminis- | Ditto .| The date of the :

trators or representatives death of the person
under Act No. XII of 1855 wronged.
(to enable executors, admi-
nisiralors or representatives
to sue and be sued for
certain wrongs).

18— By executors, adminis-| Ditto ... | The date of the Qeat;h
trators or representatives . of the person killed.
under Act No. XIIT of
1854 (o provide compens
sations to families for loss
occasioned by the death of
a person cansed by aclion-
able wrong).




 APPENDIX,

SECOND §CHEDU LT~ (continued).
Frrsr Division : Syirs—continued.

‘Description of suit.

Period
of limitation.

Time when period
begins to run,

14,—To set aside any of the
following sales t-—

(@) sale in execution of a
decree of a Civil Cowrt ;

(b) sale in pursuance of a
‘decree or order of a Col-
lector or other officer of
revenue ;

(¢) sale for arrears of Go~

vernment revenue or for

any demand recoverable
as such arvears;

(d) sale of a patnf tdlug
sold for current arvears
of rent. v

Egplanation—TIn this clause
vputni’ includes any inter-
medinte tenure saleable for
current arrears of rent.

15.--To alter or set aside a
‘decision or order of a Civil
Court in any proceeding
other than a suit.

16.—To set aside any act of
an officer of Government
in his official eapacity, not
herein otherwise  expressly
provided for.

17.~Against Government to
set aside any attachment,
lease or transfer of im-
moveable property by the

Revenue Authorities for
grrears  of  Government

revenue.

Part IV.
One year,

One year

Ditto

Ditto

Ditto

When the sale is con=
fimed, or would
otherwise have be-
come final and con=
clusive had no such
suit been brought.

The date of the final
decision or order in
the cage by a Court
competent to deter-
mine it finally.

The date of the aet.

When the attach-
ment, lease or tranus-
for g made.

GG

Aot IX
o
1871,

481



APPENDIX,
. Ml"l' L St 81 GO N B‘ SCHEDU L - (eom’mraer#)
lg'?l el First Division : Svims——continued.
. i Deseription of siit. Period - Time when period
Al et ; - of limitation. begius to run,
b -y
Part 1V,
One year.
18.~~Against Government to | One year . | When the pa_yment, iy
recover money paid under | made. !
. protest in satisfuction of a
clnim made by the Revenue |
Authorities on account of
! arrears of veveénue or on
s account of demands re. i
Al coverable as such arrears.
19.~Agninst Government for |  Ditto ... | The date of deter~
compensation for land ac- wining the amount
guired for publie purposes. of tlie compensas
) tion, (!
920.—Like suit for compensa- | Ditto wil The date  of the  ve«
tion when the acquisition fusal to complete.
is not completed,
i 21.—For false imprisonment. | Ditto When the imprison«
ment ends, ;
99, For any other injmry to | Ditto «. | 'When the 'injary is
the person, j committed,
23.~TFor o malicious prose- | Ditto W}_:en ‘the plaintiff' 1s
cution, aequitted, :
94.—For libel | .. et tto. When  the libel s
published,
25.—For slander ... PO B Dy 3 0 ol When the words ars.
apoken.
26.~For taking or damaging | Ditlo .. | When the taking or
moveable pmperty dumage oceurs,
27.—Tor logs of service ocan- | Ditto Wheu the loss oceurs,
gioned by the seduction of -
the plamtifi’s servant or
daughter,




483

'-M’PEN}}IK.
W 8ECO ND SCHEDU L E=(continued). Aor IX
' CFirer Diviston : Suins—continued. H?:I.’ .

Description of suit,

Period
of limitation.

Time when period
begins to rin.

- 28.—TFor inducing a person
 to break a contract with
the plaintiff,

20.—For an illegal, irregular
. or excessive distress.

80.—For wrongful seizure of

moveable property under
legal process.

SR S Yol obstructing a way

Or 8 watergourse.

82.—For diverting a water-
_ ourse,

83.—or wt‘ongﬁﬂly detain-
ing title-deeds.

- 34.—TFor wrongfully detain-
ing any other moveable
property. '

35.—For specific recovery of
moveable property in cases
_not provided for by this
~schedule, numbers 48 and
49.

36.—Agninst a carvier for
losing or injuring goods.

87.—Against a carvier for
delay in delivering goods.

Part 1V.
One year.

One yenr
Ditto
Ditto

Part V.
Two years.
Two yeurs

Ditto

Ditto

- Ditto

Ditto

Ditée

Ditto

eae

LAl

When ' the

The date of the
breach, |

The date of the dis-
tress.

‘The date of the seiz-

ure.

'I'he date of the oba-
truction,

The  date
diversion.

of tlie

When the title to the
property comprised
in the deeds is ad-
Judged to the plain-
tiff, or the detainer’s
possession otherwise
becomes unlawful,

When the detainer’s
possession becomes
unlawiful.

When the property
is demanded and
refused.

loss
injury oceurs,

When the goods
ought to be deli-
vered,

or




Q.

APPENDIX.

13? 1 Firgr Division : Svirs—continued.

Deseription of suit,

Period
of limitation,

Time when period
beging to run,

38.—Against one who, hav-
ing a right to nuse property
for specific purposes, pers
verts it to other purposes.

39.—Under Act No. XI1I of

/1885 (lo enable executors,
adminisirators  or yepres
gentatives lo sue and be
sued jor cerlain wrongs)
againgt an executor, ad-
ministrator or other repre-
sentative.

40.~For compensation for
any wrong, malfeasance,
nonfeasance, or misfen-
sance, independent of con-
teact  and | not  herein
specially provided for,

41.~~For the recovery of a|

wife.

49.-—For the resfitution of
conjugal rights,

43.—~TFor trespass upon ims.
moveable property.

44,—To contest an award
under any of the following
Regulations of the Bengal
Code : —
VI1I of 1822,
1X of 1825, and
IX of 1833,

Part V.

Two years.

Two years

Ditto

Ditto

Ditto

Ditto

Part V1%

e

LR

Three years.

Three years

Ditto

L

The time of the per-
version,

When  the wrong
complained of s
done.

When the wrong fa
done or the defauls

happens,

When possession is
demanded and ree
fused.

When restitution is
demanded and re~
fused.

When the ' trespass
takes place.

The date of the final
award or order in
the case.




APPENDIX,

SECOND SCHED U L E— (continued).
First Division @ Svirs—continued.

L,

Aap IX
or
1871,

~ Deseription of suit.

Period
of limitation,

Time when period
begins to run.

45.~By a party bound by

| sueh award to recover any
property comprised there-
lu.

46.—By any person bound
by an order respecting the

possession  of property
made under Act No. XVI
of 1838, section one,
clange two, or Act No.
XXV of 1861, chapter
twenty-two, or Bombay

Act No. V of 1864, or by
any one claiming under
such person, fo recover
the property comprised in
such order,

47.~Tor lost moveable pro-
perty not dishonestly mis-
appropriated or converted.

48.—~For moveable property
acquired by theft, extor-
tion, cheating, or dishonest
misappropriation or con-
version.

49.—For the hire of animals,
vehicles, boats or house-
hold furniture.

60,—For the balance of
money advanced in pay-
ment of goods to be deli-
vered,

61.-For the price of goods
sold and delivered, where
no fixed period of credit
is agreed upon.

Part V1.
Three years.

Three years .

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto

e

The date of the final
award or order in
the case.

The dats of the final
order in the case.

When the property
is demanded and ve-
fused.

Ditto.

When the hire be-
- comes payable,

When the goods
ought to be deli-
vered,

oo | The date of the deli«

very of the goods,




i APPENDIX.

SECOND SCHEDU LB~ (continned).

Frasr Diviston : Surrg—oontinued,

Dascripiion of suit.

Period
of limitation,

Time when pericod
Beging o runy

| 82.~Tor the price of gouds
sold and delivered to be
paid for after the expiry of
a fixed perviod of credit,

63.—For the price of goods
~sold and delivered to be
paid for by a bill of ex-
change, no such bill being
given. -

54,-—For the price of trees
or growing crops sold by
the plaintiff’ to the defend-
ant where no fixed period
of credit is agreed upon.

65.—TFov the price of work
done by the plaintiff for
thedefendantat his request,

~where 1o time has' been

fizxed for payment.

46,—For money payable for
money lent.

§7.~Like suit when the
lender has given a cheque
for the money,

68.—Fqr money lent under
an agreement that it shall
he payable on demand.

59.—TFor money payable to
the . plaintiff for money
paid for the defendant.

60.—Ior money payable by
the defendant to the plain-
tifl for money received by
the defendant for the plain-
tifl's use.

. Ditto

Part VI,
Three years,

(L

Three yeais

Ditto

Ditto

Difto

Ditto Py
Ditto
Ditto

e

Ditto

The expiry of the
period of credit,

When the period of
the proposed bill
clapses. ¥

| The date of the sale.

When

the work is
done. A

Wiien  ‘theToan it
made,

When the cheque is

paid,

When the demand is
made. ' :

When the money is
paid,

When the money is
received.




APPINDIX,

SEBECOND SCHEDU LI ~(eontinued).

e Diviston ! Surra——continued,

| g

Deseription of suit,

PPeriod
of Ihnitation.

Time when period
begins fo rum.

 §L.—For money payable for
interest wpon money due
" from the defendant to the
| plaivtifk

| 62.—For money payable to
the  plaintiff for money
found to be due from the |
‘defendant to the plaintifl
~on nccounts stated between
them,

63.—Upon a promise to do
anything at a speciﬁetl
time, or upon the happen-
“ing of n gpecified coutin-
gency.

64.—Acainst a factor for an
1 account, :

6§6.—On a singlé bond where
~ a day is specified for pay-
ment, :

66.-—On a single bond where
no such day is specified.

67.—On o bond subject fo a
“gondition,

| §8.—0n a bill of exchange
or promissory note pay-

able at a fixed time after
date.

69.—~0n a bill of exchange |

‘payable at or after sight.

Part VI,
Three years.

Three yeurs

Ditto

Ditto

Dtk

Ditto

Ditto
Ditto

Ditto

Ditto

‘When the ioterest
becomes due.

LLL

When the accounts
are stated, unless
where the debt is
made payable at a
future time and then
when that time ar-
rives. ;

.. '| At the time specified
or upon the contin~
gency happening.

When the necount is
demanded, or where

» no such demand is
made, when the
ngency terminates.

The dny g0 specified.

I'he date of executing
the bond,

When the condition
is broken.

When the bill or nofe
falls due. .

When the bill is pre-

sented,

487

Aot IX
OF
1871.




@

488 _ ! ; APPENDIX.

Aor 1X SECOND SCHEDULE - (countinued).
_ l.g'?l. Firsr Diviston @ Suirs—econtinned,
Iy v Period Time when period
Description of suit. - of himitation, begins toprun.
Part V1.
Three years.
70.—On a bill of exchange | Three years ... [ When the bill is pre-
accepted payable at a pur- gented at thut place.
ticular place, :
71.—On a bill of exchange | Ditto ... | When the fixed time
or promisgory note payable expires.
at a fixed time after sight
or after demand,
72.—0On a bill of exchangeor | Ditto s« | When the demand is
promissory note payable on made,
demand and not accom-
panied by any writing res-
training or postponing the
riglit to sue.
73.—DBy the endorsee of a bill | Ditto +o | The date of the en-
or prowissory note against dorsement.
the endorser.
74.~On a promissory note or | Ditto v+ | The expivation of the
bond payable by iustal- first term of pay-
ments.. ment, as to the part
then payable ; and,
for the other purts,
the expivation of the
respective terms of
payment,
76,~0n a promissory noteor | Ditto woo | The time of the first
bond payable by instal- defaulty unless where
ments, which provides that, the payee or obligee
if' default be made in pay- waives the benefit of
ment of one instalment, the the provision, and |
whole shall be due. then when fresh de
fault is made,
76.—0n a promissory note | Ditto w. | The time of the deli-
given by the muker to a very to the payee.
third person to be deliver-
ed o the payee after a cer-
tain event should bappen.




SLCGND

APPENDIX,

S0 Il ED U L B—(continued).

Tiwst Diviston @ Suits—continned,

Ox
1871,

'Deséription of suit.

. Period
of limitation.

Time when period
begins to rin,

77 ---On adrslmnonred foreigu

hill where protest has been

made and notice given,

78 —By the payee agninst the
drawer ofa bill of ex(..hanrve
which has been dishonour-
‘ed by non-acceptance.

79.-~Like suit when the bill
has been dishonoured by
non-aceeptance and after-
wards by non-payment.

' 80,~~SBuit on a bill of ex-
change or promissory note
not herein expressly pro-
vided for,

§1.—By the acceptor of an
accommodation bill against
the drawer.

.82.-13)7 a surety against the
principal debtor.

83.—By a surety against co-
surety.

- 84,~Upon any othercontract
to indemnify,

85.~~By an attorney or vakil
fur hig costs of a snit or
articular business, there
Eeintr no express agreement
as to the time when such
costs ave to be paid,

Part VI
Three years.

Three years ..

Ditto
Ditto e
Ditto I aw
. Dittlo s
Ditto
Ditto
Ditto ey
Ditto

When the notice' is
given,

The date of the refis
sul t0 nceept,

Ditto,

When the bill or note
becomes payable,

When the acceptor
pays the amount,

When the surety pays
the creditor,

When the plaintiff
pays anything in ex-
cess of his own
share.

When the plaintiff is
actually damnified.

The termination of
the suit or business,
or (where the at-
torney or vakil pro~
perly discontinues
the suit or business)
the date of such dis~
continuance.

a8 L

Aor IX



A.PPBJN DIX,

SHCO N D SCHEDULERE m(r'mztmued)

Frgsr Division :

Surrg—continued.

s e

Deseription of suik,

Period
of limication,

Time when period
begins to run,

86.—For compengation for
damage coused by an in-
Jllll('fmll wwntrtully ob«
tained,

87.—For the balance due on
a mutual, open and current
aceount, where there have
been reciproeal demands
between the parties,

88.—On a policy of insarance |

when the sum! agsured i
payable after proof of the
death orloss hag been given
to or received by the in-
surers.

89,-~By the assured to re-
cover premia paid vnder a
policy voidable at the
election of the ingurers.

90.—By a principal againgt
his ngent for moveable pro-
perty received by the latter
and not accounted for,

91,—Other suits by princi-
pale agninst agents for neg-
lect or misconduct,

092 —T'o eaneel or set aside an
instrument, not otherwise
provided for.

93.—-To declare the forgery
of an ingtrument issued,
or registered, or attempted
to ba enforced,

Port L,

Three years

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto

Three years.

L

When

Wken the m_]mu,ttun '
censes. :

The time of the last
item admitted | or
ptoved in the ac-
coant, '

When proof of the
death or loss is given
or received, t.o or
by  the  insurers,
whether by or from
the plaintiff, or any
other person.

the insurera
elect to avoid the
policy.

When the account is
demanded and re-
fused.

When the neglect or
misconduet occurs,

When the instrument
is executed,

The date of the igaue,
registration, or at-
tempt,




APPENDIX,

 SBECOND 80HEDU L B-(continuned).
Firge Division : Svrpg—eontinued.

Deseription of suit,

i Reriod
of limitation.

Time when period
begins to run,

'__94.'«—*-me property which the
/ pluintidl has conveyed while
~ plaintifl has yed whil

1nsane,

| 95 ~For relief ou the ground

cof fraud.

i ‘9_6.?-—'[‘.0 set aside a decree

obtained by fraud.

07.~For relief on the ground

of mistake in fact.

98.—For money paid upon
. an existing consideration
which afterwards fails,

9-9.—-'.[?6 muke good out of

the general estate of a|

deceased frustee the loss
‘oceasioned by a breach of
trust.

100,~For confribution by a
party who has paid the
whole amount due under a

- joing decree, or by a shuver
An a joint estate who has
paid the whole amount of
revenue due from himself
and his co-shavers,

101.-—By a co-trustee to en-
force against the estate of
& decensed trustee a claim
for contribution,

102, —For a seaman'’s wages.

Part VI
Three years,

Three years

Ditto

Ditto

Ditto

" Ditto

Ditto

Ditto

Ditto

Ditto

When the plaintifl'is
restored fo sanity
and has knowledge
of the conveyance.

When the frand bhe-
comes known to the
party wronged.

Ditto.

When the mistake
becomes known to
the plaintiff,

The date of the failure,

The date of the
trustee’s death, or, if
the loss has not then
bLeen pecasioned, the
date of the loss,

The date of the plain-

tiff's  advance  in
excess of his own
share.

| When  the right to

contributionacernes.

‘The end of the voyage
during  which  the
wages are earned,
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APPENDIX,

SECOND SOHEDU LB~ (continued).

Finsy Division: SuviTs—continued,

Description of suit,

Period
of limitation,

Time when period
beging to run.

103.— By o Muhammadan for

exigible dower (mu'ajjal). |

104. — By a Muhammadan for
~ deferred dower (mu‘wagal).

105.—By a mortgagor after
the mortgage lins been satis-
fied, to recover surplus
collections received by the
mortgagee.

106.~—l'or an account and a
ghare of the profits of a
dissolved partnership.

107.-~By a Hindd manager
of a joint estate for con-
tribution in respect of a
payment made by him on
account of the estate,

108 —By a lessor for the
valne of frees cut down by
his lessece contrary to the
terms of the lease.

Part VI,
Three years.

Three years

Ditto
Ditto
Dittﬂ et
Ditto
Ditto

When the dower is
demanded and re-
fused, or (where
during  the conti-
nuance of the mar-

ringe no such de-

mand  has  been
made) when
marringe is dissolvs
ed by death or di-
vorce. i

When the marriage e
dissolved by death
o divorce.

The date of the re-
ceipt. _

The date of the dis«
solution,

T'he date of the pay-
ment.

When the trees are
cut down,

the

61
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SECOND S8CH EDULE —*(cor:riretcerlj. Act IX
Figrst Division : Suirs —eontinued, 13;;_

Description of suit.

Period
of limitaticn,

Time when period
begins to run.

. 109.—For the prnﬁts of im-

moveable property belong-
" ing to the plaiutif wrong-
fally received by the de-
fendant,

110.~T'or arvears of rent ...

1 111.—~By a vendor of im-

_ miovaable property to en-

* force his lien for unpaid
‘purchase-money.

- 112.—~TFor a call by a com-
pany registered under any
Statute or Act,

118,—For specific perform-
ance of a contract.

114.~For the rescission of a
conbract,

115.~Tor the breach of any
contract, express or it
plied, not in writing regis-
tered, and not herein spes
_ciully provided for.

Part VI
Three years.

Three years ..

Ditto |
Ditto A
Ditto
Ditto
.Dil.ml o
Ditto ot

When the profits are
recaived, or, wherve
the plaintiff has been
dispossessed by a
decree afterwards sot
aside on appeal, the
date of the decree
of the Appellate
Court,

When the arrears bes
come due.

The time fixed for
completing the sale,
or (where the title
is accepted after the
tinie fixed for eoms-
pletion) the date of
the acceptance.

When the eall is
muade.
When the plaintiff

has notice that his
right is denied.

When the confract is
executed by  the
plaintiff.

When the contract is
broken,. ov (where
there are sticcessive
breaches) when the
breach sued for oce
enrs, or (where the
breach i8 econtinu-
ing) when it ceases.
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SECOND 8CHEDU LB—(continied).
Frrst Divisron ¢ Sorrsew-continued.

Deseription of suit,

Period
of limitation.

Time when period
heginis o run.

116.—Upon a judgment ob-
tained in a foreign country.

117,--0On a promise or con-
tract in writing registered.

118.—Buit  for which 2o
period of limifation is pro«
vided wolsewhere in this
schedule,

119, - By an auction-pur-
chaser orany one clniming
under him to avoid incum-
brances or under-tenures
in an entire estate sold for
arrears of Government
revenue, the estate being,
by virtua of snch sale,
freed from inenmbrances
and under=tenures.

120.—~Toavaid incumbrances
of under~tenures in a pafni
talug  or other ‘snlesble
tenures gold for arrears of
rent, the talug or tenure
being, by virtue of such
gale, freed from incum-
brances and under-tenures,

121, ~Upon a judgment ob-
finined in British India, or
& recognizance,

Part VII,
Siz years.

Six years

Y

Ditto

Ditto

e

LPart VI
Twelve years,

Twelve years ..,

Ditto

whe

Ditto

L]

The date of the judg-
mernt.

When the period of
limitation would

begin to run agninst

a suit brought on a
similar promise o
contract nob regise
tered.

When  the right tio
SUe acerues,

When the sale be-
comes final and con=
clugive.

When the sale be~
comes final and eon-
¢lusive,

The date of the judg-
ment  or recognis
Zanee,

i



ATPEN DIX

S BCOND SCHEDUL [‘m(cm:ttmwd)

['msr Division @ %urrs—mntmued

Description of sait.

Period

of limitation,

Time when period
begins to ran,

!2‘! —For a legacy or for a |

distributive ‘share of the
moveable property of a tes-

o tator or intestate,

| 198.—For possession of an
| hereditary office.

124 ~—Suit, during the life of
o Hindi widow by a Hindd

~entitled to the possession

of land on her death, to
have an alienation made by

the widow declared to be

-._iruid except for her life,

1"5 —B a Hindid governed
by tlle law of thp Mitak-~
shard toset aside his father's

- alienation of ancestral pro-
perty 4

126 ~TLike suit hv a Hindd
governed by the law of the
liéya.bhabn.

Ditto

Ditto

Ditto

Ditto

Pam‘ VI
Twelve yeurs.

Twelve years ,

.| When the leency, or

share becomes pay-
able or deliverable.

When the defendant,

or | some  person
through = whom he

claims, took posses-
gion of the office
adversely to the
plaintifl.

Explanation.~~An he-
reditary office is poga
gessed when the pro-
fits  theveof | are
usually received, or
(if there are no pro-
fits) when the duties
theveof are usually
pi’:fnrm"d

The date of the alie-
nation.

The date of the alien-
ation.

When the father dies,
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APPENDIX,

SECOND SCH DU LE~(continued).

Firsr Division 1 Bvirs—continued,

-

Descriptioni of suib,

Period
of linitution,

Time when period
begius to run,

127.—By a Hindd excluded
from joint family property
to enforce a right to share
thevein,

128.--By a Hinda for mains
tenance,

129.—To establish or set
aside an adoption.

130.—For the resumption or
assessment of reut - free
land.

131.—T'o establish a periodi-
cally recurring right.

charged

property.

Ezplanation.~Theallowance
and feea called mdlikdna
and haqgs shall, for the
purpose of this clause, be
deemed to bemoney charg-
ed upon immovea{mle pro=
perty.

132. —For mnnc{
upon immoveable

Part VII1.
Twelve years,

Twelve yenrs ...

Ditto
Ditto
Ditto il
Ditto
Ditto

When the plaintif
elaims and is refused
liig share. :

When the mainten-
ance sned for is
claimed and vefused,

The date of the adop~
tion, or (at the option
of the plaintift) the
date of the death of
the adoptive father,

When the right to re~
sume or assess the
land first acerned,

Provided that no such
suitt shall be muin=
tained  where the
land forms part of
a permanently-set-
tled estate; and has
been held rent-fiee
from the tihe of the
Permanent Settle-
menk,

When the plaintiff is
first refused the en-
joyment of the right.

When the money sued
for beconies due,
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APPENDIX

SI}GOND ‘SCHLDULD (cantmued)
First Dwmuw Surs—continued,

(R

. Diesoription of suit.

Pariod
of limitation,

Time when period
beging to run,

133. To recover moveable

L property conveyed in truss,

. deposited or paw:wd and
aftérwards bonght . from
the trustee, depnultqry or
pawnee, in good lmth and
for yalue, j

184.-'To recover possession

. of Jdmmoveable property
eonveyed in trugk or morts

. gaged and afterwards pur-

" chased from the trustee or
morigagee in good faith
and for value,

institnted in a
Court, not established by
' Royal Clhiavter by a mort-
gagee  for possession of
immuveable property mort-
1 gwed

--laﬁ.e—ﬂy a purchaser at a
private sale for possession
. of immoveable property
gold, when the vendor was
tout  of possession at the
| date of the gale.

st ,137 —Like suit by a pnr-

chaser at g sale in execns
tione of a decree, when the
| execution=debtor was ont

 of possession at the date of
the sale,

- 138.-~By a purchaser of Iand
at o sale in execution of a
decree for possession of the
| purchased land, when he
neVel has had poswssmn.

Twelve yaurs ..

Part VIIL

Twelve years.

Ditto
Ditta
Dit-to .
Ditto
Ditto wes

The date of the pur-
chase,

The date of . the pur-
chusge.

Wlaen the mnr!qaaq-@
is first entitled  to
possession,

When the vendor is
first entitled to pos-
session.

When the executione
debtor is first entis
tled to possession,

Tha date of the sale,

HH
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1 A B s
Aor X . 8HCOND SCH1DU L B—(continzed).
on Tirse Daviston : Svits—continued,
1871, i il
j Haseaid : Peripd Time when period
' Deseription of suit. " lilil;;:ltion. Betats Fun.

Port VIII,
Twelve years,

139, —Like suit when the | Twelve years ... | The date of the dis-

purchaser had possession, possession,
but was afterwirds  dis-
possessed.,

140.—By a landlord to re- | Ditto ... | When the tenancy is
cover possession from a | determined. '
tenant,

141.—By a remainderman, a | Ditto ... | When his estate falls
reversioner (other than a into possession,

Iadlord), ora devisee, for
possession of immoveable
property.
142,—Like suit by a IHindd | Ditte When the widow dies,
- enfitled to the possession
of immov: able property on
the death of a Hindd
widow.

148,—I"0r possession of im- | Ditto The date of the dis-
moveable property, when possession or  dig.
the plaintiff, while in continnanee,’
possession of the property,
has been digpossessed or
has digseontinued the pos-

seasion, i

’ 144.—Like snit, when the | Ditto woo | When the forfeiture
plaintiff has become enti- was inc¢urred or the
tled by reason of any for- c¢ondition broken.
feiture or breach of con-
dition,

145, —For possession of im- | Ditto ... | When the possession
moveable property or any of the defendant, or
interest therein not hereby of some  person
otherwise speeially pro- through whom he
vided for.* claims, became nd«

verse to the plaintiff.

e o g e e
i



APPENDIX,

: SECOND SCHEDU L E—(continued).
il ' Frise Division : Surrs—continued,

= —

Description of suit,

Period
of limitation,

Time when period
begins to run.

""_;_-1-'46.;-_*F¢ﬁ- o dedlnation ot

vight to an easement,

147 —Apainst. a depositary
or pawnee  to  recover
- moveable property deposxt~
wud or paw ned.

4B Against a mortgagee to
reciver 1‘")9‘165%0" of im-~
moveable  property mori-
guged,

Part VIII.
Twelve years.

Twelve years ...

Part I'X.
Thirty years.

Thivty years ...

Part X.
Siazty years,

Sixty years ..

When the essement
ceased to be enjoyed
by the plaintiff, ov
the persons  on
whoge  behalf = Le
sues,

The date of the de~
positor pawn, unless
where ' an acknows-
ledgment of the title
of the depusitor or
pawnor,. or of his
vight of redemption,
has' before the expire
ation of the pres-
eribed period been
made In  writing,
gigned by the depo-
Btmry, Or pawnee, or
some person claime
ing under bim, and,
in | such case, Lhe
date of the acknow-
ledgment.

The date of the mort-
gape, unless where
an acknowledgment
of the title of the
mortgagor or of his
wrht of redemption
hus, before the exe
piration of the pres-
cribed period, been

B LI
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APPENDIX,

SECOND 8CHED U LE~(continued).

rrse Division: Surrg—continued,

Degeription of suit,

Pariod

of limitation,

Tine when period
begius to ramn.

140.—Before a Conrt estab-
lished by Royal Charter in
the exercise of its ordi-
nury oviginal eivil juris-
diction by a mortgagee to
recover from the mortaa-
gor the possession of inis
moveable property mort-
gaged.

]50.—-'-Any suit in the name
of the Secretary of State
for Ludia in Couneils

Part X,

Stely years.

Sixty years

Ditto

made  in wriling
signed by the movg~
gagee oF some per-,
son elaiming  under
Lim, 'nud, o such
cuse, the date of the
acknowledgnient,

| Provided  that all

claimsg to - redeem,
avising nnder instru- |
ments of wortgoage
of immoveable pro-
perty situate in Bri.
tish Burma, whicl
have been executed
before the first day
of May 1863, slmﬁ
be governed Ly the
rules  of  limitation
in force in that Pro~
vince immediately
before the same day,

When any part of
the principal orin-
terest was last paid
o account of the
mortgage-debt.

When the right to
gue accrued.
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| SECOND SCHE DU L E«—(con!muz‘d] Aor IX
Hrcosn Dwtslou Arrrars, ]g_l,',
[
A R _ Treriod | Time when period
_ Description of appeal. (of limitucion, begins to rum,

1-51_.-Under' the Code of| Thirty days .. |The date of the

| Civil Proeedure to fthe ) ' decree appealed
Court of a District Judge. : agninsh
152.~~Under the Code of| Ditto .o« | The date of the sen-
Qriminal Procedure to any tence or orvder apa
oy Gourt other than the Iligh | pealed against,
g Court, -

il .1-4'3-.-—~Unﬂer the snme Code | SBixty days ... | Ditto.
to the High Court.

154 —~Undei the Code of | Ninety days .. | The date of the
Civil  Procedure to the decree appenled
High Court, aguingt,

UTrran Divistow ; APrLiCATIONS,

: DL ) ! Period Time when period,
Desgription _Of application. of limitation, begina to run,

L 185~ ~Under  the Code of | Ten days wie | When' the award is ¥
' L Qivil - Procedure  to set | submitted . to  the
aside an award, Uowrt, and notice of
' ' the submission  has
been given to the
pmsunq and in man-

ner T)l'(:'-i(:l'llled by
R : the High Court
0 166.~By o plaintift for an | Dhirty days ... | The date of the judge
order to set nside o judg- ment.
ment by defauls.
157,—By a defendant for an || Ditto +«» | The date of executing
. ovder to set aside a judgs ' any process for ens
o ment ex parle, forcing the judg-
RN ment.
1 168.-~TInderthe Code of Civil | Ditto i [ The date of the disa
Procédure, by a pergon dis~ | : possession,

possessed - of immaoveable
~property. and disputing the
right of the decree-holder
to be put-dnto possession.




APPENDIX,

SECOND SCHEDU LE—(continued).

Ty Drvision @ ArpricarioNs—continued,

e e e T

Periad Time when period

Dasaripbion of applioation, of limitation, besins Lo run.

159.—To set aside a sale in | Thirty days ...| The date of the sale,
execution of a decree, on
the ground of irrecularity
i publishing or conducting
the sale. '

160.—Complaining of resist- | Ditto v« | The date of the re-
ance' or obstruction 1o sistance,obstraction,
delivéry of possession of or dispossession,

immoveable property sold
in execution of a decree,
or of dispoasession in the
delivery of possession to
the purchaser of guch pro-

perty.
161.~—For re-admission of an | Ditto o | The date of the dis-
appeal diswisged for want migsal.

of prosecution,

162.—For leave to appeal as | Ninety days ... | The dnte of thedecree

a pauper, appenled against.
163.—To a High Court for | Ditto wi | Ditto.
the admission of a specinl
appeal.
164.—Tor a review of judg- | Ditto v | Thedateofthe decree.
ment

165.—Under the Code of|Six months ... | Thedateoftheaward..
Uivil Procednre, section |
three-hundred-and-twenty-
seven, that an award be
filed in Counrt,

166.—For the execution of | One year oo | The date of the deci-
a decision (other than a sion or of tuking
decree or order passed in . gome proceeding to
a regular suit or an appeal) enfores or keep in
of a Civil Court or of a force the decision.

Revenue Court,
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SBECOND SCHEDU L E-(continued). Aot 1X
Purrp Division: AprrLigations—continued, 1;’%“!
| : § Anti gk Period Time when period
‘ el Description of application, ‘of Hmitation, ' begins to run,

P
¥

167 ~For the execntion of | I'hree years ... | Thedateof the decree

| A cdeeree or order of any or ovder, |
‘ Ml Civil Court not Pronded | or (where there has

. for by No. 169. - been an appeal) the
e date of the final
decree or ovder of
the Appellate Uourt,
or (where there has
been a wreview  of
judgment) the date
of the decision passs
ed on the review,
or (where the appli-
cation next herein-
' 4 after mentioned has
been made) the date
of applying to the
_ Court to enforce, or
Sy ) Sk - | keep in force, the
i decree or order,
J or (where tha notice
- [ next hereinafter
made has been issu~
ed) the dute of issu«
- ing a notice under
! the Code of Civil
. Procedure, section
two ~ hundred - and -
sixteen,
or (where the appli-
eation is to enforce
payment of an in-
stulment which the
decree divects to be
paid at a specified
date) the date so

specified,
168.—For the execution of | Six years ws | The dateof the decree
any such decree or order or order,
of which a certified copy or (where there has
has been vegistered under been an appeal) the
the Indian  Registration date  of the final
Act, decree or order of

the Appellate Court,




AorIX | 8BOOND SCHEDULE-(onlinuedy

AR C T Taop: Diviston : APPLICATIONS—~continned.

e o L et et b e

Description of application,

Pariod
of limitation,

A1me when period
 beging to ran.

169.—To enforee ajudgment,
decree or order of sny

Court established by Royal
| Charter in the exertise of
el its ordinary opiginal eivil
Jurisdiction,

Twelve years ...

or (where there has
heen  a review ' of
judgment) the  date
of the decision pasg-
ed on the review,

When a present vight
to enforee the judg-
ment,decree or order
acerued  to  sowme
person eapable  of
releasing the right

Provided that when
the judgment, de«
cree or order hag
been revived,  or
some part of the
principal money ge-
cured thereby, or
some  interest on
such  money  has
been paid, or some
acknowledgment of
the  right  thereto
Lias been  given in
writing signed by
the person liable to
puy such principal
or interest or his
agent, to the person
entitled thergto or
his agent, the twelve
years shall be eom-
puted from the date
of such revivor, piy-
ment  or acknow:
ledgment,  or the
latest of such revive
ors, payments or
acknowledoments,
a8 the case may be.
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ACT ' No. XV or 1877. Acr XV

As amended 5J Acts No. XIT of 1879, No. VIII of 1880, . 1"77
(mc&' z\o ¥ af]881

Passep py mun Govesnor Guneran ¢r Inpia v Councrr.
L (ot No. XV of 1877 roceived the assent of the Governor Geaneral
L om the 19th of July, 1877 3 Aet No. XIT of 1879 received the
Vo assent of the Governor General on the 20th of July, 1879 ; Act
il " No. VIII of 1830 received the assent aj the Governor - General
L on the 12tk March, 1880 ; and Aect No. V. of 1881 received the
) | assent of the Glovernor Gene:at’ on the 21st of January, 1881.)

dn det for the Lumitation of Swits, and for other purposes, .  Title,
. Act XIV of 1859, which provided periods of limitation in the case of
Lapplications for exeoution of decrees nud orders, na well as periods for
the limitation of kwits in the ordinary acceptation of the word,avas
' desoribed merely as * an Aot to provide for the limitation of sutis.”

. (See Ihwrrve w, Shoovedhonee, 9 W. R., 402, 404.)  In Act XV, suit does

. mot ineluds an appeal or an application. (See sec. 3; p. 277, note &,

. supra) | The words ¥ end for other purposes " refer o the limitation
. of appeals and applications, and o the rules relating to preseription in

- secs. 26 to 28,

Waekeas it is expedient to amend the law relating to the limit- Preamblo.
ation of suits, appeals and certain appli- -
cations to Courts ; and whereas it is

.,'nlqo etpedmnt to provide rules for aecquiring by possession the
ownership of easements and other property ; It is hiereby enacted
as fo]lowa —

_A.c_b XIV of 1859 and Aok IX of 1871 recited the expeciency of amend-
ng and consolidating the law of limitation. The work of consolidation
 having been effected by those Acts, the main object of Act XV is to
wmend the law of limitation.

M Qentain applications to Courts”—Nob applications to arbitrators and
| hoads of offices, nor all applications to Courts. (See pp. 291 and 232,
| dupra.)  Rules for the aoquisition of an absolute and indefeasible right

to easementy, by quasi-possession or enjoyment, are here described as
“rules for acquiring by possession the ownership of ecasements,” (See
#een, 26 and 27, and Lecture XI1I.)
No express ruleg have been laiii down by the Aet “ for acquiring by
 possession Ghe ownership of other property.”’

Préamhle
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LA XN
o
1877,

—

See. 1,

APPENDIX.

Bub the preamble evidently refers to the rule in gee. 28, under
which the right to properby is extinguished by the absence of POSSeSSI0N,
and virtually conveyed to the party in possession. The Legislature,
here, clearly shews whab it understands to be the effvet of the extin guishe
ment of right ander sec. 28, (See pp. ¢, b, 336, and 837, supra.)

* BEasements and ofher property.’—An easement, however, is rather
a fringe to properby than property itself, (See Lecture XII) In sec.
28, the word “ property ¥ is uged in its ordinary sense, and does not
inclade “easements.”

PARTD L
Pn;zmmﬁmm.

1. This Act may be called “The
Indian Limitation Act, 1877 :”
It extends to the whole of British India; but nothing

contained in sections two and three o
Fxtent of Act, v ! -
& in Parts 11 and III applies—

(a) to snits under the Indian Divorcs Act, or
(#) ftosuits under Madras Regulation VI of 1831 :

and it shall come into force on the first
day of October, 1877,

‘“Whole of British India.”-~Compare sec. 1 of Act XIV of 1882, and
gec. 24, Ack X1V of 1859, Ach XV of 1877 applies to the non-regulation
or scheduled distriets, (See e 230, supra.)

“ Buits ander the Indian Divorce Act.’—See pp. 193, 281, supra.

The Indian Divorce Aot (IV of 1869) relates to persons professing the
Christian religion. It also applies to marringes coutracted under Act
IIL of 1872, Unreasonable delay in presenting or prosecuting a petition
for dissolution of marriage is, under the Divorce Act, a ground for
disallowing the petition, |

Suits by Mahomedans or Hindus for a decree for nullity of marriage
or for restitution of conjugal vights are governed by Act XV of 1877,

Madras Regulation VI of 1831 is a Regulation to prevent the miv-
appropriation of emoluments annexed by the State to hereditary village
and other officers in the Revenus aud Police Departments, and to main.
tain the due efficiency of those offices.  Claims to such offices or to any
of the emoluments annexed thoreto are cognizable by the Revenue
authorities. (See 4 Mad., 70.)

Ag to the commencement of the Act, sea D 229, supra, :

Applieations, in suits or execution-proceedings pending on the 1sb
October 1877, are governed by the old law.  (See Jogomokun v. Luch-
messhur, 1, L R,, 10 Calo,, 748, and pp, 201, 209, and 210, supra,)

Short title,

Uommencement,
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AN On and from that day, the Acts mentioned in the first Act"XV

schedule hereto annexed shall be re-
pealed to the extent therein specified.
" [On the effect of repeal of Acts, see Lecture VII, and p. 237, note (6),
wym]
. Bat all references to the Indian Limitation Act, 1871, shall
' Reforencesto Aot IX.  be read as if made to this Aect; and
DRBELBTL nothing herein or in that Act contained
. Baving of titles al- y; ; !
| ready acquired. Saving shall be deemed to affect any title
0f Act IX of 1872,8. 25,  goquired, or to revive any right to sue
Sk barved, under that Act or under any enactment thereby repealed ;
~and nothing herein contained shall be deemed to affect the Indian
I Contract Act, section 25,

R‘epeul of Aata.

- % Any fitle acquired.”—A 2ight fo swe, not harred hy Act IX of 1871,
is mot a title acquired under thab Act (Thakarye wv. Sheo, I. TR,

'8 AlL, 872). Title to property indirectly acquired under sec, 29 of Act IX

‘of 1871, or under Act XIV of 1859, is ‘‘title acquived.”” See Zulfikar v,
Manna, X, L, R., 8 All, 48. '

“ Any right to sug barred,”——A right to institube a suit or o apply for
execubion of a deeree is a right to swe, | * Suit ! is defined by sec. 5. DBuf
o “ sne’’ is nowhere defined, “ Right to sue " includes the right to make
an application invoking the aid of the Court for the purpose of satisfying
o demand (Nursing v. Huarikar, X, L. R, 5 Cale., 897). A right to sue,
which accrued when Act IX of 1871 was in force, but which was nof
 bayred on the 186 October 1877, is governed by the provisious of Aet XV

. ofj 1877, (See p, 229, supra.) Applications for execution of decrees in
suits instifuted hefm!e the 1st April 1873, when they are applications in
a proveeding commenced before the 1st October 1877, and pending on
phat date, are governed by Act XIV of 1859, Applications for execution of
decress in snits insbituted on or after the 1st April 1873, and before the

st of Octiober 1877, when guch applications are made in a proceeding
wending on the 1st October 1877, dre governeld by Act IX of 1871, New
apphcabmna made on or aftter 1st October 1877, although the suits from
which such applications arise may have been previously instituted, are
‘governed by Act XV of 1877, (See Mungul Pershad v. Grija Kant, L. L, R,
8 Gale, B1, 2. Q. ; Juggemehuw v. Luchmessur, 1. L. R, 10 Cale,, 748.
See also I.L.R., 1 Mad,52; I, L. R, 7 Bomb., 4569 ; and pp. 209, 210,
supra.) :

Titles fully ncquired, and rights to sne complebely barred, are saved

, from the retrospective operation of Act X V. (See pp. 200, 205, 206 and
229, supral)

Saving of see. 25 of the Contract Act. A written acknowledgment

‘of o debt in ‘order to be effectual under sec. 19, must be signed
before the expiry of the prescribed period of limitation. Nofiwithstand-

oW
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Acr XV ing this prowsmﬂ' a written promise to pay a debt, aigned nfe‘er the
U expiry of sueh period, is valid under sec. 25, cl. 3, of the Contract Act,
1877, (See Raghoji v. Abdool, I. L. R., 1 Borb., 590 ; Chatur v, Tulgi, T. Tu R,

' 2 Bomb,, 230 and p. 276, supre.) 'This is declaratory of the old lnw on
' the subject (Heeralal v, Dhwnput, I. L. R., ¢ Cale,, 600),
Sue. 2, Notwithstanding anything herein contasined, any suit wmen-
| para, B. ' e 5
. tioned in No. 146 of the second schedule
Suite for which period W Uikl i _ e
presoribed by this Aey  Dereto annexed may be Lrought ywithin
is shorter than Itxlmg five years next after the said first day of
{-’égi‘fnbea REASS AR O bbby 1877, unless where the pél iod
preseribed ful such suit by the said
Indlan Limitation Act, 1871, shall have expired before the eom-
pletion of the said ﬁvc years ; and any other suit for which the
period of limitation preseribed by this Act is shorter thaun the
period of limitation preseribed by the said Indian Limitation Act,
1871, may be brought within two ‘years next after the said first
day of October 1877, unless where the period preseribed for such
snit by the same Act shall have expired before the completion of

the said two years, :

Temporary suspension of the Act, as regards suits for which the penod
of limitation prescribed by Act 1X of 1871 was reduced—

The Aot was passed on the 19th July 1877, bub it did not come into
operation for two months and twelve days from that date. In respect of
auits mentioned in No. 146 (for which the period of limitation ywas
reduced by thirty years), the Act came into operation on the 1t October
1882 . and as rogards other suits for which the period was reéduced, the
Act came into operation on the lst October 1879, Bo far ag these
eapeptional suits axe concerned, the Aot did rof come into force' on the.
186 of October 1877. (See p. 229, supra.)

The expression ¢ the period of limitation preseribed’’ oceurs in sec, 2
and seo, 4. These words refer to the entriss in columns 2 and 3 of gched,
ii, taken in gennection with each other, and nof to the entry in column
2 only: o that, even if the period of limitation in a particnlar cnse is
the sane under mthm the Act of 1871 or the Act of 1877, if the starting
jmmt of limitation was {ater under the former Aet, # the period of limit
ation presevibed ” by the labter Aet must be eonsidered sherter than
thnb prescribed by the former Act (Leup v. Molvai, 1. Ly R, 3 Ally 416).
Suits on bonds, promissory notes and -bills payable on demand have, in
effect, a shorter period allowed by the Act of 1877. (See Omyr vittolall v,
Howell, 2 G, L Riya26 ; also I, Lo Ry, 2 Mad,, 113 and 897 ; and X. L. Ry
4 Bomb., 87.) Suits by persons excluded from joint family property to
enforce o right to share therein under arb, 127 also have, practically, &
shorter period allowed by the Acb (Mn*rma. v, Lokerath, 1. L, B

7 Calo., 461).
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i -!nterprétaﬁon-olause. thing repugnant in the subject or con-
fext—
[%e pp. 178 and 203, supra.)
¢ plaintiff * includes also any person from or thmntrh whom a
plamtlﬁ'.fierwes his right to sue'; ¢ applicant’ includes also any

| person from or through whom an applicant derives his right to

apply ; and ¢ defendant’ includes also any person from or through
whom a defendant devives his liability to be sued :

. [® Person from or throagh whom a plaintiff derives his right to sue.”
The plaintift may be the helr, successor, executor, administrator,

i legates, devisee or assignea of such persow. An execution-purchaser
| (generally) takes subject to all equities affecting the judgment-dehtor,

and will be bound by constructive notice in the same way as an ordinary
purchaser (Ztamiochun Y. Ramnarein, 1 C.L. R.; 206). Bub thereis
o nice distinetion between | their rights (Dirdyal v. Jugdeep, 1 ¢. L, R.,

i 49, 56), and for purposes of limitation, the title of a bond Jide purchaser

“in execution of & decree agsinst the mortgagor, cannot he puton the same
footing as the title of the mortgagor, or of a person claiming under a
i voluntary alienation froin the movtgagor, Anunde Moyee v. Dhonindro,

NS W R B G019, 2007
i * ¢ easement’ includes also a right, not arising from contract,
by which one person is entitied to remsve and appropriate for hig
own profit any part of the suil belonging to another, or anyfhing
" . growing in, or atbached tu, or subsisting upon, the land of
nnother

[Bee Lecture X11I; pp 346, 347, supra.]
€ bill of exchiange’ Inclules also a hundi and a cheque :

"¢ bond’ includes any instrument whereby a person obliges him-
gelf to pay money to another, on condition that the obligatious
shall be void if a specified act is performed, or i8 not performed,
as the ease may be :

\ [Smglo bonds, and bonds subject to a condition, ars mentioned in
~aris. 66, 67, and 68, The word * bond ” occurs in arts. 74, 75, and 80,
(8o Ball v. Stowell, I, T R, 2 ALk, 322.) A famasuk is either a single
- bond or a promissory note, See notes to art. 66,]

¢ promissory note' means any instrument whereby the maker

engages absolutely to pay a specified sum of money to another

at o time therein limited, or on demand, or at sight :

I * This doﬂmtwn 1‘\101]8&1(‘& in the ternton(.ts to which' the Indisn
Easements Act; 1882, extends, Vide seo, 3; Act V of 1882,
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¢ trustee’ does not include a bendm{ddr, a morigagee remaining
in possession after the mortgage hus been satisfied, or a wrong-
doer in possession without title :

[A benami transaction does mnobt create the rvelation of trustee and

cestui que lrpsé between ‘the benamidar and the real owner (Lima-

csundari v Dwarkaowata, 110W, O R 735 2 Bl Le Ri; 284), As_i}o

mortgagees, see Baboolail v. Jawal, 9 'W. R 187; Brown, 805. A
wrong-dosr who enlers on an infant's estate, in lingland, is,én some
pespects, considered as holding as a guardian or trugtee, but he is not &
trustee within the meaning of the Law of Limitation. See Darby and
Bosanquet, 1838, 184.7

¢ suit’ does not include an appeal or an application :

[For the meaning of the word “suit” under the old law, see 9 W.
B., 4025 I L. R., 2 Cale, 836; I. L. Ry 1 All, 97; and pp. 187,
277 (note), supra.]

‘registered ’ means duly registered in British India under the
law for the registration of documents in force at the time and
place of executing the document, or signing the decree or order,
referred to in the context :

‘ foreign country’ means any country other than British India;

[The Settlement of Prince of Wales’ Island, Singapore and Malaces
Chandernagore, Pondicherry, and Goa ; Ceylon; Cashmere, Cooch Behar,
&e., &c., ave foreign countries. Adeu is included in British India. See
PD. 202, 280, supra.] |

and nothing shall be deemed to be done in ¢ good faith’ which
ig not done with due care and attention.

[The definition of this term, according to the Penal Code, is exactly
the same. Absence of actual mala fides is nob necessarily “ good faith.”
The expression ocours in secs. 14 and 18. It occmrred in see. 10 and
arts. 133 and 154 of Ach IX of 1871, but has been omitted in the corress
ponding provisions of this Act.]

PART 11,
Liamrrarion or Svird, Aprparns AND APPLICATIONS.

4. Subject to the provisions contained in sections 5 to 25
Dismissal of suits, ke, (inclusive), every suit instituted, appeal
instituted, &c.. after pe-  presented, and application made, after the
D e period of limitation preseribed therefor
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by the second schedule hereto annexed, shall be dismissed, although Aer XV

il lmuha.tlan hias not been set up as a defence,

Hvery suit, &e., roust be brought within the time specified in the 2nd
schedule, wnless there is sowmething in the provisions of gecs. 5 to 25
of the Act which absolves the plaintiff, &e., from that necessity, The
onus is on the plaintiff to prove these exceptional circumstances. See

i Malkomed v. Halkoob, 2% W. R., 181 and 182 ; and p. 132, supra.

The section applies to cases provxded for in the 2nd schedule of this
| Aet (9 O, T, R., 265, 269).
' | Depositing money or giving seourity, after the time prescribed by any
law, is not governed by sec. . For an instance, see Burjore v. Bhagara,
1, 1. R’., 10 Cale., H567.
| #8ubject to the provisions."—Nob subject to all the provisions, but
guch provisions as are applicable and pertinent to the particular case,
(See Jawahir v, Narain, 1. L. R, 1 All, 644, 646 ; DBance v. Haran,
24 W. R., 405, 406,)

¥ Shall be dismissed, nlthough limitation has nob been seb up as a
defence.” Ses pp. 91, 98101, and 233, supra.

This penalty must be enforced even if the defendant is willing to cons
_fess judgment. (See Deh Narain v. Lshan, 13 €. L. R., 153, 1566.) The
point of limitation is one which, whether it be taken by the defendant
or not, the Court is bound to entertain, Ramey v. Broughton, 1. L. R,
10 Calo., 652, 658. Instead of dismissing the suib, the Court may allow
the plaintifl to withdraw his suit in order that he may proceed againgst
‘the defendantin a foreign Court, where the law of limitation may not

. be the same as that of British India (I. L. R., 6 Bomb., 103, 107). The
Munsiff dismisses a suit as barred by limitation ; the Judge, on appeal,
sots aside the Munsifi's decision and remandsthe suit for re-investigation
on the merits, The Munsiff then gives the plaintiff a decree in full; the
Judge. on appeal, disallows a part of the claim ; the plaintiff appeals tio
the High Court. The defendant prefers a eross-ohjection to the Judge's
 finding of fact as to the part decreed. The High Court is bound to con-
gider the question of limitation, although it is not open to the respondents
to take this objection of themselves (dAmbala v. Naduvakaf, I, 1. R,
B Mad., 825). Compare the cases cited at p. 97, supre, and see 2 Y
' & Bomb., 535.
‘If the question of limnu,tmn has been decided (directly or indirectly)
'hetween the parbies, it cannot be raised again in a subsequent stage of
the same case. See p. 98, supra; 11 C. I, R., 113 (where proceedings
had been allowed) ; 11 C. L. R., 146 (where proceedings had been dis-
s allowed).
. Judgment-debtor cannot raise the plea of limitation in respect of
execution-proceedings under which his property has already been gold
and purchasad by a third party (L L. R., 6 Mad, 237. Of. L. L, R,

11100 Cale. . 220).

Wherve t“he defendant successfully pleads limitation, the suit must he

OF
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Act XV dismissed with costs, even if the plea is used for the purpose of refusing
OF  fo perform admitted obligations, (Banning, 283 ; L. R, 17 Bq, 76.)
1870 | Where, however, the defemdant does ot pload I.nmtatmn at the first
 stage of tha dasd, the Court may refuse to award costs to him, (Bee I
L. R, 6 Mad,, 178; and p. 101, supra.)

o e ‘__1’ Fuplanation.~—A suit is instituted, in ordinary cases, when the
plaint is presented to the proper officer ; in the case of a pauper,
wlien his application for leave to suw as a pauper is filed ; and in
the case of a claim against a company which is being wound up
by the Court, when the claimant first sends in his claim to the
official liquidator. '

| % Ordinary cases.”—Not pauper guits, nor eclaims made before the
official ligquidabor, mor as regards nen plaintiffs or defendants substi-
tuted ox added alter the institution.  See p. 233, supra,

“ When ths plaint is presented to the proper officer.’’—The suif is |
instiluted, whether the defendant has béen served with asummons ox not
As to the effect of non-gervice of summons, see sec. 99, Civil Proce-
dure Code; scealso I L. R, 3 Cale,, 3123 1. In R, 6 Cale, 126; for the
old law on the subject. Delay in the appointment of a guardian mi Uitem
for a,mmm defendunt does not affect the date of institution. I. L Ris
4 A1l

“ P Lhel'lh.,(l .—-Where the plaint was really presented on the 29th July;
it would not matter if the endorsement on the plaint stated that it was
pruqanted on the 81st July, or that it was moet aceepted until the Iater
date, Young v. MacCockindale, 19 W, B., 159

The date of institution is the date of the first presentation of the:
plaint (L L. R, 4 AlL, 37), If the plaint is retnrned for msn&icmncy
of stamp or for auy amendmentand then it is presented again within the
time allowed or within a reasonable timy, the date of the first presenta-
tion is the date of iustitution. The same remark applicy to appc&la.
See T, T R, 2 All,832,875; 1.1, R., 1 All, 260 ; 23 W. Ry, 447.

It has been held by the Punmh Chlef Court, that an appeal is not
presented within the moaning of the first para. of seo. 4 if it is not
accorupanied by the copies of decree and judgment required by sec. 541
of the Civil Procedurs Code. (See Rivaz, 16.)

« Proper officer.’—Undusr see. 48, Civil Procednre Code, the plaint
must be presented to the Court or such aficer arit appoints in this behalf,
(See 6 Bomb., 264.) A plaint may not bé presented at the private resi-

. dence of tha Judge or officer. See 7 N. W, P., & ; contra, Suth, 8, 0, €&,
Ref., 36.

“ Application for loave to sue as a pauper.’—Sae sec, 410, Civil Proce-
dure Code, Limibation depends on the date of the application, and not on
the day when the application is granted and registered. Marshall, 174,
Thi i8 rule applies even where the applicant, pending an enquiry into his
pauperism, pays the court-fees aund gets Lis application numbered and

APPENDIX.
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registored as o plaing, provided his orviginal application was a bond fide

one. Skinner v, Orde, I, L. R., 2 All, 241, P. C. Cf. L L, R,, 5 Cale,, 807,
& Official liquidator.’—An official liquidator is appointed by the Couth

. for the purpose of conducting proceedings in winding np a company and
asaisting the Court thexein, See Act X of 1866, which has been repealed

~ and re-enacted by Aot VI of 1882,

1 The rule enacted hy the explsnation 1 ‘modified by sec, 22, 8o fax ag
 concerns new plaintifs or defrhdants, substituted or added affor the
| institution of the swit. See p. 253, supra.

Tllustrations,

 (a) A suit is ingtituted after the prescribed peried of limitation,
Limitation is not set up as a defence, and judement is given for the
plaintiff,  The defendant appeals. The Appellate Court must dismiss
the suit. ' | '

i (b.) An appeal presented after the preseribed period is admitted and
registered, The Appeal shall, nevertheless, be dismissed.

LThIS overrules the decition of Sir Barnes Peacock in Bharrut .
| Jesurchunder, 8 W. R., 141.. This illustration has been acted upon in
. ‘Raneey v, Broughton, L I R, 10 Cale., 662, 669.]

~ §. It the period of limitation preseribed for any suit, appeal or
e gt a‘pphcatt-{m expires on a [?ay when the
s closed when period  Court is  closed, the snit, appeal ' or
expires. application may be instituted, presented

or made on the day that the Court re-opens 3

| Period of limitation preseribed ~~These words oceur in para. 1, as well
\aalin pava, 2. Tno Degumber v. Kalinabh (1. L R., 7 Calo,, 6564 5 (8..0.)
i 90 L. R, 265), a Division Bench of the COnleutba High Court observed
that, in pata. 2, thess words must be rend with sec. £ of the Act, and
that they referred to the period prescribed by the second schedule
annexed to the Limitation Acb, and net to any period preseribed by any
other Aot.  (See ulso Luvar », Luvar, I. 5. R, 6 Bomh., 688, ag to the
meaning of the expression * preseribed period " in Part IIT, Ach IX of
1871) The same régsoning is applicable fo para. 1. But the current
of dscisions is opposed to this view. The first paragraph, it has been
el applios to suits for which periods of limitation are specially pros-
cribed by the Registration Act and the Bengal Rent Act (see'p. 214,
-mt-ﬁra}__; and the prineiple of the rule laid down in this parasraph has
boen applied to cases of depositing moncy within a time preseribed by
' other lows. See I, L. R., 2 Cale, 2723 L. L. R, 6 Calo, 906 ; I. L, R,,

! :3.3!_““ 850; and p. 182 (note), supra.
" A Division Bench of the Allahabad High Court has applied this prin.

i Pl §
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Ao XV ciple fo the ﬁlmg of cwes»nb;erzm?m under gee/ B61 of the Civil Pm.
OF ' eedure Oode (Baghelin @, Mathura. I, L, R, 4 AlL, 430),
187?_‘ ‘“ When ghe Oourti is closed.” If the Cou rt is ot ve-opened on the day
"7 that it should be re-opened after a vacation, the Court is *closed
'_ wiﬁhing the medning of see. i (Bishan ». Ahmad, I, L. R., 1 All, 263).
It has been held by the Madras High Court (Innes, J., dissenting), that
. the Court may be open within the meaning of this seotion, even during
the annual vacation. and on publie holidays, if the offices of the Courti
are open for the prezenfation of pleadings and obther papers (chh;-.
yappa v, A}yasaml 0410 1R - 5Mﬂ:d 184). ;

APPE‘IDI-X-

Sae. 8, Any appeal or application for a review of judgmert may be

DR d Provisé s to appeats  2dmitted after the peried of limitation
and applications for re- preqcui}ed therefor, when the n.ppollunt i
Fes v applicant satisfies the Court that he
had qufﬁmaut cause  for not presenting the appecsl or making the.
application within such period.

This paragraph eorresponds to secs. 333 and 877 of Act VIIT of 1859,
and applies only fo appeals and applications for reviews of judgments.
It does mot apply to the filing of a notice of ernss-objections under
sec, 561 of the Civil Procedure Code (Kally ». Mangola, I, L. R., 9 Cale,,
681): mor to an application for leave to appeal in Jorma_ pawperis
(Lakshyii v, Ananta, I. L. R, 2 Mad., 230) ; nor to applications under
arbte, 171 and 1710 (In e Ram Shunker, 3 €. L. Ry 440, 442; Benode
v. Sharat, 10 0. L. R, 449, 461); nor perhaps to an applica}tion_ for
leavo to appeal to Her Majesty in Council (see Jowshir ». Navain, I. T
R., 1 All, 644). This paragraph does nob apply to swits, The Court has
no power, even for what it considers a sufficient cause of delay, to
enfertain a swif instituted after the time allowed by law. .

¢ Sufficient oause, &o.” A similar expression isused in the last paras
graph of geo. 368 of Act XIV of 1882. (See Benode w. Sharat, 10 C. L. R, |

449, 463.) The Court has no diseretion in the mabter nntil a sufficiont
cause in point of law has been laid before the Courd. EBven a mistake
on the part of the plaintifi’s atborney, spevinlly where no application
is malde at the earlicst opportunity after the discovery of the mistake,
is not sufficient (The Corporation: of Caloutte 2. Anderson; 1. L. R,
10 Cale., 445), An allegation of a mere misculeulation of time i3 not
ordinarily sufficient (Zaibulnessa v, Kalsum, I, L, R, 1AL, 260). A
mere plea of the appellant’s illness is not suflicient cause for not filing
an appeal in the Distriet Conrt until more than filty days had expired
from the date of the decision (Mazoom ». Panchoo, 1 W. R., Misc., 28).
The illness of the Mookhtear may be sufficient (9 Moore, 26). The fack
thab a Full Bench decision or & Privy Council Ruling has altered the
view of the law which prevailed at the time of the decision of the
original suib, is not a sufficient cause for delay (Makhan v. Manchand,



i s " .

mpmmx. :

/The fac,h that the respondent was prevented from urging his cross.

obJer'tmns owing to the appellant’s withdrawing his appeal, is not a
. suflicient ground for admitting a sabstantive cross<appeal after the
| ordinary time (Surbhai v, Raghoonathii, 10 Bomb., 897),

. Whaeve a decree was fivst appealed against as an order, and such appeal
being dismissed, & fresh appeal in the form of an &ppeal from & deeres
wag preferred after the 'preseribed period, the appeal was admitted by
the Allahabad High Court (Rivaz, p. 25),

The necessity of the Local Government communicating with the legal

| adviser of the Government of India and of the Secretary of State, and
| the fact thab a necessary telegraphic communication was delayed on the
. yoad for ten days, were considered sufficient causes for the delay of twelve
1 days on the part of the Secretary of State to prefer an. appeal to the
' High Court from a decree of the Recorder of Moulmein (13 W. R., 245).

An 'appiication for review, if made within a reasonable time, and

' prosecuted with due diligence, is e sufficient cause for the applicant not

presenting his appeal within the prescribed period, if he prefers his

~appeal as spoedily as may be after the terpiination of proceedings conses

. quent on the application for review (Kuller ».Jewan, 22 W. R, 79) ;

_but tho mere pendency of an appeal ia not a sufficient cause for delay
. in applying for a review ; nor is ignorance of the effect of a judgment;
@ jnsbification for snch delay (Gulam v. Bayad, I. L. R, 8 Bomb, 260,

and the cases cited therein). See I L. R., 7 Mad., 584,
The pendency of an application for revision under gec. 622 of the

i Qivil Procedure Code, or of an appeal in a wrong Court under the
. eircamstances contemplated in seo. 14, may be a sufficient cause of delay
((Bulwant v, Gamani, T. L, R, 5 All, 591 ; Banee . Haran, 2¢ W. R,

405, 406).

| An e@ parte order sdmifting an appeal may be set aside at the hearing

if no sufficient canse for the deluy can be shewn (Secretary of State o,

. Maotooswamy, 13 W, I, 245; Dubay ». Ganeshi, I. L. R, 1 AlL, 84,

Ramey v, Broughton, I, 1. R., 10 Cale., 652, 659). But if the appeal

 after its admission is transferred to an inferior Court (such as the
. Snbordinate Judge's Court) for trial, such inferiov Court cannof infer-
! Aore wibh the order of adwmission (Jhotee ». Omesh, L L. R., & Cale., 1),
4 The High Court, however, on second appeal, may set aside the order
' (Chunder 'v. Boshoon, I. L. R., 8 Calo,, 251). Exercising an improper
1 and unwarrantable diseretion in admitbing an appeal may amount to
 such an irregularity in law asto constitute a ground of special or

. second appeal (I. L. R., 8 Cale, 251). An order admitting a review
. after the presoribed period, without any sufficient canse, may also be seb

. mside on appeal (Luchman v. Tirbani, 14 B. L. R, 373, P. C,) Bub
. where the Digtrict Court, afier proper inquiry and due consideration,
. has exercised his'discretion in a reasonable manner, the High Conrt will

. nobinterfere with the conclugion arrivedat, even thoughit would itself have

6L,

515

$ Bomh,, 107 ; Madho v, Rukman, T. T R., 2 AlL, 287 sce also 9 W. R, Acr XV
:--','--'18'" . B JSW R, 5175 19 W. R., 189).
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Aop XV arrived atadifferent conclusion (Ranchodji v, Lalla, I L. R,, 6 Bomb., 30'1}‘.ja i

ap
1877,

i e

| Bec, b

The High Court wonld interfere where the Court below had exercised

no diserotion ab all, o had no legal evidence before it on which it could

aob, or where it had obviously exereised ibs discretion in a perverse and:

improper manner (ibid., p. 308. See alfo ew parte Reteo, decided by the
Appeal Court in England on the 25th of January 1883).

| Soe Tablo of Ixceptions and pp. 182 (note), 243, 246, supra,

6. When, by any special or local law now or Lereafter in force
in British India, a period of limitation is
specially prescribed for any suit, appeal or
i application, nothing herein contained shall
affact or alter the period so prescribed.

Suo. '3 of Act XIV of 1859 partially sorresponded to this section.

Hee pp. 214—216, and 230, 232, supra. ' As to the law under sec. 6 of
Aot IX of 1871, see Timal v, Ablokh, T.T. R. 1 AlL, 264 ; and p. 218,
supra.  As to this section, see I. Ly R, 8 Bomb,, 520, :

Tt has been held that the goneral provisions and exceptions contained
it Parts 1T and 111 of Act XV of 1877 are applicable to guits. appeals or
applications for which periods of limitation are specially prescribed by
gpecial or local laws, (Bee Khetber v Dinabashy, I L. R., 10 Cale,, 266 ;
and pp. 214—216, supra) The provisions of secs. b, 12, 14 and 19,
which donot refer to the second schedule of Aot XV of 1877, have actually
been applied to cases for which periods of limitation are preseribed by
Inwa other than the Limitation Aot itself. 'Bub the provisions of secs. 4
and 7, which exzpressiy vefer to the socond schedule of the Limitation
Act. cannot, it i8 apprehended, be extended to cases for which apecia’,l;
poriods of limitation are prescribed by any emactment other than the
second schedule of Act XV of 1877,

1t may be mentioned here that the expression ¥ prescribed period ” in
Part 1L of Act IX of 1871 was interpreted to mean ‘‘ perviod prescribed
by Act IX of 1871 " (Luvar v, Luvar, L T R., b Bomb., 688),

Jor the special periods of limitabion prescribed by the Bengal Rent.
Act, see Appendix, post.

For the thirty days' limitation to suits for obtaining orders for the
registration of documents ander see. 77, Aot IIL of 1877, sece 0 A TR £
10 Cale., 265,

Tor the two months’ limitation under cl. 5, sec. 17 of the Prutnee Ra«
gulation VIII of 1819, see Surnomoyee v, Land Mortgage Bank, 8 €. Lu R,
341, For the three months’ limitation under seo. 87, Act 11T of 1864, B.C,,
corresponding to sec. 874 of the Bengal Municipal Consolidation Act of
1876, see Chunder v. Obhoy, I. L. R., 6 Gale,, 8, F. B.

Geo, 14 of Aot X1X of 1841 prescribes o period of six months for an
application to the Judge for the protection of property against wrongful
possession in CAsSEs of succession. For other insbances of special periods
of limitation, see Aguew's Index to the Statutes, Acts, and Regnlations.

' Speeial andlocal lays
of limitation.




from the time so preseribed.
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| 7. If aperson entitled to institute a suit or make an applica-
' tion be, at the time from which the period
_ of limitation is to be reckoned, a minor, or
insane, or an idiot, e may institute the suit or make the appli-

. Legnl disability.

| cation within the same period, after the disability has ceased, as

| would otherwise have been allowed from the time prescribed there-
" for in the third column of the second schedule hereto annexed.
. When he is, at the time from swhich the period of limitation
| bl ind rinbssny o sgto be reckoned, affected by two such dis-
8ive disabilities. abilities, or when, before his disability has
“geased, he is affected by another disability, he may institnte the
‘suit or make the application within the same period, after both
Qisabilities have ceased, as would otherwise have been allowed

L 4
Agr XV
Oor
1877,

Sec. 7.

Wihen his disability continnes up to his death, his legal repre-

| sentative may institate the suit or make the application within
. the same peviod after the death as would otherwise have been
~allowed from the time so presceribed, Al '

When such representative iy at the date of the death affect-

nigabﬂigy of repre- ed by any ‘such disability, the rules con-

o Ree ' tained in the first two paragraphs of this

| section shall apply. ' :

' Nothing in this soction applies to suits to enforce rights of

| pre-emption, or shall be deemed fo extend, for more than three

years from the cessation of the disability or the death of the
- person affected thereby, the period within which any suit must
be instituted or application made.

i This section eorresponds tio secs. 11 and 12 of Act XIV of 1869,

. Sge Lecture IX.
| Phe section apparently applies to all applications mentioned in the
' gohedunle. It would, however, bo productive of the greatest inconve-
mience to apply its provisions to applications for reviews of judgments
~and other applications made in the course of suils or proceedings. But
the policy of the law is not to disconcage such exceptions (L. R., 17 Eq.,
74; and Banning, 81), and the Court is bound to give fall effect to the
language of the exception (Mahomed v. Clara, 2 N, Wi, 178).
| Phe section has been applied to applications for execubion. A plaintiff
who has obtained a decree during his minority has the option either of
applying through his gnardian to execute the decree during his minor-
* iby, or to wait until the expiration of hiz minority before exeocuting his
. decree, Fis disability does not cease, because he, through his guardiau,
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Acr XV mokes two or more apphamom for exeoution, howewr long the interyal

o

1877,

e

Hee. 7,
1lustra-
t‘iuli -

botween them, provided fhey are all made during his minority (Mot
mohyn ». Gunga, L. L. R, 9 Cale,, 181). See also Jagjivan v, Hasan, L. L.
R., 7 Bomb., 179 ; Anantharima Ayyar ». Kurappangn, I. L. K., 4 Mad.,

119 and pp. 257, 260, 261, supra.

15 1s apprehended that, as see. 7 of Act IX of 1871 did not &ppl} tio
applications, a minoe who obtained a decree before the 1sb Qctober 1874,
in a suib institated after the 1at April 1873, was bound to make his fivsh
application for execution within the three years allowed by art. 167 of
that Act, His second application, if inade after 18t October 1877, wonld
be governed by the provisions of Acet XV, Seepp. 210, 229, supra.

As to the execution of decrees obtained by minors in suits ingtituted
when Act XTV of 1859 was in force, see Jugmohnn By Luchmeahur, 2 il
R 10 Cale., 748,

If & minor who has obtained a decree does make an application for
exocution, and such application is granted under sec. 230 of the Civil
Procedure Code, his subsequent applications must, it is apprehended, be
governed by the twelve years’ rule lnid down in that seotion.

Tt is laid down, as a general rule, that infancy i3 a persgnal privilege,
of which no one can take advantage bubt the infant himself (Behari o.
Beni, L, L R, 3 All, 408, 412). See also pp. 261, 266, supra. :

Tilustrations,

(a) The right to sue for the hirs of a boat accrues to A during
his minority. e attaing majority four years after snch accruer, He
may ivstitute his suit at any tiome within three years from the date of
his attaining majority.

[The plaintiff here geta an ezfension of four years., See arl. 50 ;
sched, ii, which prescribes a period of three years. |

(b.) A, to whom a right to sae for a legacy has accrued during his
minority, attains majovity eleven years after such aceruer. A has,
under the ordinary law, only one year remaining within which to sue.
But under this section an extension of two years will be allowed him,
making in all a period of threa years from the date of his attaining
majority, within which he may bring his suit.

[Bee art. 123, The plaintiff here gets altogether a period of fourteen

‘instead of twelve years, to bring his suit.]

(c.) A right to sue acerues to Z during his minority, = After the
ncerner, but while 7 is still a minor, he becomes insane. MTime runs
against Z from the date when his insanity and minority ceage.

[This is an instance of a double and successive disability, The geaond
disabilicy supervenes before the first disability has ceased., It is a case of
successive disability in the same person, ]

(d.) A right to sue accrnes to X during his ‘minority. X dies
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befote attaining majority and is succeeded by Y, his minor son. Time Acr XV
| runs against Y from the date of his attaining majority, i
[‘Chis is & onse of sueeessive disability in djfferent persons, the minority of l:i’
| the Jegal representativa at the time of the death of his minor predecessor, |
(e) A right to sue for an heredifary office acerues to A, who at the
‘time i ingane. | Six yenrs after the averuer A vecovers his reason A
. has six years, under the ordinary law, from the date when his insani-
|ty censed within whicli to institute a suit, No extension of time will
| be given him under this section,
[Here the plaintiff gets mo g.vtmw.iqn_of time by reason of the provise
in the Iast para. of sec, 7. But heis not obliged to sue hefuresthe expiry
‘of the twelve years allowed to him by the ordinary law. See arb. 124,
and p, 266, supra.]
() A right to sue s landlord to recover possession from & fenant
acorues to A, who is an idiot. A dies three years after the  aceruer,
his idiocy continting up to the date of his death. ' A’s represanta-
tive in inberest has, under the ordinacy law, nine years from the date
of A’s death within which to bring a suit. This section does not
extend that time, except where the ropreseniative iy himself under
disability when the representation devolves upon him.
[See art. 139, which prescribos a period of twelve years. If A's represent-
ativein interest, upon whom the Yepresentation deroluvey on A's death, is at
" thiat time himself under disability, the principle of illustration () will
apply.] _
8. When one of several joint ereditors or claimants is under Sec. 8
Disability of onejoint  80Y such disability, and when a discharge
creditor. can be given without the concurrence of
guch person, time will run against them all: but where no such
QAiseharge can be given, time will nof run as against any of them
autil one of them becomes capable of giving such discharge with-
out the concurrence of the others,

Ilustrations.

(a) A incurs a debt to a firm of which B, C and I are partnars.
B is insane and Cis o minor. D ean give a discharge of the debt
without the concurrence of B and C. Time runs against B, Cand D.

(b.) A incurs o debt toa fiem of which B, ¥ and G are partners.
B and I ave insane, and ¢ i3 a ‘minor, Time will not run againsk
any of them until eicher 14 or ¥ becomes sane, or G attains majority.

Bee pp. 268, 269, supra,
9.  When onea time has begun to run, See. 9.

| Oontinuous r@uning  no gubsequent disability or inability to
. of time, M

pue stops it :
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Provided that where letters of administration to the estate of
a creditor have been granted to his debtor, the running of the
time prescribed for a suit to recover the debt shall be suspended
while the admuustratwn continues.

The coutludmg portion of #eo. 11, Act XTIV of 1859, partially corres-

ponded to this section. See pp. 235--240, supra.

Where time hag begun to run owing to the right, to sue having accrued
bo a person not labouring under any legal disability, the subsequent
disability of his son or other representative is not a gronnd of exemp-

 tion from the operation of the ordinary rule (Mohabut », Ali,12 W, B, 1 3

See. 10,

Siddheshur ». Sham, 23 W. R., 285),

A disability ox inability to sue, wwen at the time When the right to
sue accrues, is mot a ground of exemption, waless it 18 a disability or
inability within the meaning of seo. &, sec. 7, the proviso to sec. %
sec. 13, sec. 15, sec, 17, or gec, 18.  See pp. 237 =239, supra. : !

 10. Notwithstanding anything hersinbefore contained, no suit

Suits againsh express | 2ERINSE 8 person in whom  property l.w.s
trustees and their re- become vested in trust for any specific
presentakives. purpose, or against his legal representa-
tives or assigns (not being assigns for valuable consideration),
for the purpose of following in his or their hands such property,
shall be barred by any length of time,

Section 2 of Act XIV of 1859 correspended. to thig gection,

See pp, 168--160, and 232, supra, Sce. 3, and arts, 98 and 100, 133 and (34,

A ¥ trusb,” according to Act TI of 1832, is an obligation annexed to the
ownership of property, and arising out of a confidence reposed in, and
accepted by, the owner (.6, the trustee), or declared and accepted by him,
for the benefit of another (i.c., the bencficiary or eestui que trust), or of
another and the owner. A person legally appointed to succeed a dis-
(hmgrnd frustee is also a trustee,

A gquasi-brust, or an oblization in the nature of a trust,is not a trast
properly so called. A resulting trust, or a constructive trust, is only a
quasi-trust, A precatory trush, according to Spence, is an express truss,
and so long as the purpose of the trust'is specified, or necessarily frnplied
from the words nsed by the author of the tiust, ibis a trust within the
meaning of gec, 10.

Implied trusts, or trusts which the law Would infer melely from the
existence of particular facts ox fiduciary relationg, are not * trusts ” within
the meaning of this section (Kherodemoney », Doorgamoney, I. L. R.,
4 Cale., 455).,

An executor, a partner, an agent, a director of a ecompany or a legal
adviser has a fiduciary character, but none of these persons is ne cessarily
a trusteo in the strict sense of the word, (See I. L. R., { Calo., 455, 469.)
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il A depoe!it ot & bailment duea not create such o fragh (Banmug. }S() Ay Acr XV

i a0 exeoutor takes the estabe subject to thie claim of creditors. a eharge

of debts generally in a will upon the testator’s estate dops nob rake the

| oxeoutor a trustes within the meaning of sec. 10; but when parti-

" cular property is given upon trust to pay a parficular debt or debts
the execntor has a new daty imposed upon him, and he is a trustee
within the meaning of the section so far as the particular property and
" the particular debts are concerned (Anundo Moyee v. Grish Chunder,
X L R, T Cale., 7725 Gresuder ». Mackintosh, 1. L. R, 4 Cale., 897).

| Bo, where au agent is entrusted with funda for the purpose of being

employed in a purticulur manuer in purchase of land or stock, it has

| been held in England that there is an expross trust to which the Statute

“of Limitation does not apply.

In order to make a person an express trustee, it mush appear cither

I f_rom express words or clearly from the facts thab the author of the
‘trust has iuntrusted the property to the trustee for the discharge of a

- particular obligation, (See Barkat . Daunlat; I T, R., 4 All, 187,189, )

& Property has become eestod, »  Trust-property mclndes trust-money.
(See Thackersey v. Hurbhum, L. T.. R.. 8 Bomb., 432.)

i  Where porperty is held in possession by o firustes, it bas becoma “ vested™
| in him, although the ownership has not legally devolved upon him (per

| .----'.'Mmk!jy,J in Kherotemoney's case, 1. L. R., 4 Cale., 455, 468). But,

' agoording to the Indian Trusts Act, 1882, Lhe trustee is the legal vwner
'of the trust-property.

TFor a specific purpose. A purpose specified by the author of the trnah
(L. L. R., 4 Cale., 470). Sowme defined or particular purpose or objech
) :{'i' L. R., 4 Cale.,, 923). A trust for a specific purpose in sec. 10 dogs
| nob perhaps aorraspond suactly Go an express hrusb in the English | Act.

L (See I. L R., 4 ¢alo, 470.)

Legs.i repteqentatweq or assigns. See p. 264 (note), supra, and Azim-
munnessa ¢. 0, Dale, 6 Mad., 455, A legatee of the trustee is bound in

| the same way as the 6t usteo himself.

| Assigns for valuable consideration, If the assign for valuable consi-
. deration purchases the property in good fwith, and without notice of
tho trush, he has no necessiby fo rely on any law of limitabion. (See
Darby and Bomnquet 348 ; 1. T. R., 1 Bomb., 269 ; and sec. 64 of Act IX
-0! 1882

T he a,-salgu is marely n purchaser for a valuable consideration, arts. 133
‘and 184 protect him gfter the lapse of twelve years, Bub if the assign isa
mzimm; with or without iotice, time doés nob run in Lig favor,in the samn
| way ay it does not run in favor of the trustes ot his legal: reptesenmtwe

Ag to bhe old law on this subject, sea p. 188, supra,

% For the purpose of following in his or their hands such property.”
This means “ for the purpose of recovering the property for the trusts
in quesbion.,” When property i3 used for some purpose other than the
proper parpose of the trusts in question, it may be recovered, withont
any b ¥ of time, from thehauds of the trustee, Lis legal representatives

oR
1877.
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Aor XV or assigns (not being assigns for valnable consideration). If the plain«

tiff suwes only for his own personal right to manage, or in sone way

to control the management of the trusts, sec. 10 doss not apply, Where
. the defendant admits that he is a trustee, and says that he is applying

the properby to the trusts in question, and there is no evidence to shew

that ho is nobt so applying the property, see. 10 has no application

(Balwant », Puran, L L. R., 6 All,, 1, P. €.) A eclaim to vindicate the’
personal right of & trustee to the possession of property aguingt anpther

person claiming such right in the same character is not governed by

sec. 10 (Karim Hhah v, Natban, I, L. R, 7 Mad., 417). Compare Sreenath

Boso 2. Radhpnath Bosge, 12 ¢, L, R., 871, in which misconduct on the

parh of the trustee was proved. Where the tirusts under a will or deed

are invalid, or become inoperative, any person oclaiming adverscly bo

the trust, or on failure of the trush, cannot claim the benefit of sco. 10

a8 against the trustee appointed by such will or deed, A snit by such

a person is not a suit to enfores the trusts (I L. R, 4 Cale, 4565 5

I.L. R,8 Cale, 708, 801; and 12 C. L. R, 874), In Eogland, the

Statube of Limitation does nob apply to a suit for an account brought by a

cestui que trust against his trustee under an express trust, although

in certain cages, where the relation of trustee and cestud gque frust is

admitted to be no longer subsisting, and in & few other cases, the Court

will refuse relief on the ground of laches and acyuiescence. The 86 and

87 Viet., c. 66, 8ec. 25, ol. 2, enacts, that “no elaim of & costui gue et

ageinst his trustee for any property held on an express trust, orim
respect of any broach of such trust, shall be held to be harred by any

Statute of Limitation,” (See L I, R, 6 Cale, 913 and 914.)

In 8aroda o. Brojonath, I, L, R., 5 Cale., 910, it was held that where
the object of the suit is not tie recover any property in specie, bub only
to have an account of the trustee’s stewardship, the plaintiff cannof
have the benofit of sec. 10, The correctness of this decision has been
in & manner questioned in Hurro v, Tarini, L. o, R., § Cale.,, 766, It wwas
held in this lash case that a suit against trustees to charge certain
provecty with trusts created in respeet of sueh property, and for an
aceount, was governad by see. 10. Under sec. 2, Ach X1V of 1859, no
guit whatever, by a eestui quo trust against a trustee in his lifetime, was
barred by limitation, 1. L. B., 8 Calc., 788 ; follows Saroda's case. _

In Acs XV of 1877, there is no ezpress provision for a suit agaitsh
a trustee for the loss occasioned by a breach of trast ; bub it has been
recently beld by Scott, J., that where trust-mouney has become vested
in the trustee for a specific purposs, and she logs of such money has
been caused by the trustee’s misconduct and improper dealing with it,
o suit by the cestui que trwst against the trustee for a refund of the
money, although it has passed oub of the hands of tho trustee, is a suib
for the purpose of following the trust-property within the meaning
of sec. 10 (Thackersey ». Hurbhoom, 1. [, R., 8 Bomb., 432, 469).

“ Jlollowing such property.” Recovering the property originally
intrusted tothe trustee; or the property into which it has been converted,
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provided it is capable of being traced in $he hands of the trustee, or hig Act XV
I representatives nob being assigns for valuable con gideration. (See sec. 63 ];‘”“7

' of the Indian Trusts Act.) . ;

il ‘Although seo. 10 speaks of snits against trastees and their representa-

tives, and does not say thab the suits to which it refers must be insbi-

. tuted by any particular person, it hias been held that the section only

| applies where a trustee 18 sued by a gastuid que trust (Kherodemoney .

| Doorgamoney, 2 U. T R, 1125 game case on appeal, L Ti. R., 4 Cala.; 455),

nm—

(L. Boits instituted in British India on contracts entered Sec. il
11 Saitaion foroign con- | 1nto in o foreign country are subject to
L tracts. ~ the rules prescribed by this Act,
| No foreign rule of limitation shall be a defence to a smit
i 'F-'n'l'ailg.n limitation  instituted in British India on a contract
e : entered into a foreign country, unless the
_ rule has extingnished the contract, and the parties were domiciled
in sieh conntry during the period preseribed by such rule,
|| See pp. 4348, and 230, supra.
A suib institnted in & foreign country on a contract entered into in
0 British India is governed by the limitation law of such foreign country.
A bond sigued and sealed in British India, if sued upon in England, is
1 governed by the twenty years' rule under the 3 and'4 Will, IV, c. 42
G0, R, Dy, 429).

PART 111,

CompuraTion oF PEriop o LastiTATION.
3 () I' I
[The provisions of secs. 5,7, 8, and 9 are intimately gouneceted with
it thei- rales in Part ITL  Tor the probable reason of those provisiong being
| placed in Part 11, see pp. 238 (note) and 245, supra. ]
' 12. In computing the period of limitation prescribed for Sec. 12.
| Bxoluston of dayon any 'smtl, appeal or‘npp'hcntmn, the day
| | which right to sue ac- from which guch period is to be reckoned
i Shnd i shall be exclnded.
L [Bee pp. 234, 235, supra.,
[ 11/Bes p. 208 as to how o number of months or years is caleulated.]

In éqmpubing the period of limitation presoribed for an appeal,

i e laion 1 case of an application for l.eaw'e to appeal as a

| ‘appeals and cerfain ap-  pauper, and an application for a review
e '1_3_‘1-‘-‘”-"“.1"95' of judgment, the day on which the judg-
~ ment complained of was pronounced, and the time requisite for
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obtaining a copy of the decree, sentence or order appealed
against or sought to he reviewed, shall be excluded,

Sec. 333 of Act VIII of 18569 partially corresponded to this paragraph.
* This paragraph does not mention an application for the admission of an
appeal to Her Majesty in Couneil nndér see. 177. Time requisite for
obtaining & copy, &:c., shall be excluded. If the delayin obtaining a copy
is due to the appellant or applicant kimself, he eannot claim the bene-
fit of this provision (Ramey ». Broughton, L. L. R., 10 Oale., 852, 661).
The application for a copy mnst be made before the expiry of the pres-
eribed period (20, 30, 60, or 90 days).

See 1. L. R., 10 Oale., 6565,

Under Circular No. 81 of 30th Augnst 1879, of the Caleutts High
Court, the whole of the court-fes and also the fees for the preparation
of the copy and the materials for it must be supplied before the appli-
cant is entitled to any exclusion of time,

The time between the date on which the copy is ready for delivery,
and the dabe on which the applicant chooses to take delivery of it, i
not a portion of the time requisite for obtaining a copy (Gopal »,
Brojo, 9 C. L Ri, 208), i) -

In compnting the time requisite for obtaining a copy, the day on which
the reguisite fees and papers have been filed, and the day on' which u
proper officer of the Courb cerbifies that the copy is ready for delivery,
must each be counted, and the whole time between fhese two dates,
both inclusive, are to be excluded in the computation of the period of
limitation. (See W, R., Gap No., p. 645; 13 W. R., 215 ; 9 C. L. R., 203.)

Where a decree is appealed against or sought to be reviewed,
the time requisite for obtaining a copy of the judgment on which
it is fonnded shall also be exeluded, :

Where a decree is appenled against, Tt has beon held that these words,
though ambiguous, inclade the filing of an application for lewve to

appenl to Her Majesty (1. L. R., 1 All, 644), But as para, 2 does not men-

tion such an application, it is apprehended that this para. does not apply
to appeals to the Privy Counecil, Stusrs, . J., has, on other grounds,
held, that the paragraph does not apply to such appeals (ibid). It has also
béen held by a Full Bench of the Allahabad High Court, that the para-
graph does not apply to appeals under the Letters Patent (Fazul v. Phul,
LL.R,2 AU, 192), Thess Letters Patent appeals are governed by the
rules of the Court, (See 12 W, R,, 458,)

This paragraph overrules Juggunnath v, Shewruttun, 24 W. R., 105,
F. B., and allows exclusion of the time requisite for obtaining a copy of
the judgment, as well as of the time requisite for obtaining a copy of the
decree.

In computing the period of limitation presetibed for an
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| application. to'set aside an award, the time requisite for obtaining
i -:'1.- gopy of the award shall be excluded.

 Bea art. 158 ; see also sec. 522, Oivil Procedure Uode,

13, In computing the period of limitation prescribed for any
Exolusion, of ine of suit, the time daring which the defendant

. from Bnblah Tndia. Hil o & il

Seo ) 132 Acb X1V of 1859, onrrespanded to thig section.

See pp. 237 and 246, supra, and L. L, R., 8 Bomb,, 661,

0 This section does not apply to applications (Anha.n p. Gungaram,

iR -1 L. R, 8 All, 185).

L Plaintiffs abgence from British India, or defendant's imprisonment
'--_m British India, is not ‘a ground of exclusion,  (See 10'W, K., 258)

| /A8 to whether sec, 9 modifies the provisions of this gection, see Naranji
v, Mugniram, L L, R., 6 Bomb,, 103 ; Beake v, Davis, I L, R, 4 AlL, &30,

‘and p. 237 (note b), supra. 'The sechion applies whether, during the

525
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1817,

e

See 13,

. defendant’s  absence  has been absent from British India shall

AR nbsenee, gorviee of summons on the defendant can be made or not.  Bub

, i the section does mot prevent the plaintiff from suing the defendant if
| he can. The language of the section applies even to cases in which the
| defendant is represented by an agent in this conntry by whom suits  for
|| and against him may be condugted here. Bub see Harrington ». Gonesh,
L L, B, 10 Calo., 40, where, on an ex parée hearing, a Division Bench of
'tha'_ High Conrt refused to give effect to the plain meaning of the sec-
o, (See pp. 247, 248, supra.) Thereis no express pravision in this
" sootion s to what should be done in the case of the absence of some of
soveral defendants, Seo, 8 expressly provideg for the disability
3 ,?af gome of several “plaintiffs, and see. 21, for acknowledgments and
payments maode by some of gaveral dofentlauta, but no such proviso is
attached to seo. 13, According to the grammatical meaning of the
'.seot.zon, the absence of some only of several defendants, even if they are
-;-'gomt.-debtorﬁ, will not suspend the running of time. (See Perry .
. Jackson, Darby and Bosanquet, p. 38; and Angell, para, 204, note.)
And if the plaintiff waits for the return of the absent defendants, he
- will ofen find himself altogebher barred by limitation. (See Hemendro
it -p, Ra]andro,]: L. R., 3 Cale., 863, 360,)

‘Mere entry wmhm British jurisdiction for a temporary purpose, for
'mgtanoe, by touching in a vessel at Bombay, may not be a sufficient
 termination of the absence from British India. (See Banning, 87.) Bub

Fn iy i bhe defendant has returned to British India, the plaintiff's igxorance
nl‘. the fact does not suspend the running of time against him.

14, In computing the period of limitation prescribed for any

Txoluston of timeof  suif, the time duving which the plaintiff

Pmuﬁﬁﬁi“g‘ bond fide  has been prosecuting with due diligence

Court, withont juris- el B j
' ___ﬁ_l_ption. p another eivil proceeding, whether in a

Seo, 14,
para. L.
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AGT ‘{V Court of first instance or in a Court of appeal, against ' the

1877

o

defendant, shall be excluded, where the proceeding is founded
apon the same caunse of action, and is prosecuted in good faith
in a Court whicl, from defeet of jurisdiction, or other cause of a
like nature, is unable to entertain it.

Sec, 14, Act X1V of 1859, cm'respm;clenl to this para,

Hee pp. 246 and 247, supra, and the table of excapbions.
The plaintiff. The section will not apply it the former proceeding

iwas nob prosecuted by the plaintiff or by some person under whom. he

elaims (Rajah Borodakant v, Sookmoy, 1 W. R., 29).

“Prosecuting with due diligence another civil proceeding.” * Prozecuted
in good faith,” The term * prosecuting ' i3 in general applicable to a
proceeding by a person as plaintiff,  Butthe term has been applied to &
person who as defendant in a former suib had been nusuccessfully urging
a claim of set-off. (See Moharajah Jugutender ». Din Dyal, 1 W. R., 810.)
But such a person cannob claim the benefit of this eection nunless
the set-off was disallowed for some defect of jurisdiction or seme other
defect of a like nature (Hafiznnnissa ». Bhyrab, 13 €. L. R., 214).
Where the plaintiffs supposed that they hod a vight, in the first guib

against bhem, to claim a parlicular sum by way of set-off, and in this
they turned out to be wrong in point of law, it was held that they were
not eutitled to the benefib of this section (¢bil), Resisting an appeal
presented by the defendant on the ground of want of jurisdietion is
prosecuting nenib within the meaning of this sestion. See Txpl, 2. So
also resisting anm appeal on the merits, when the Court of its own
motion dismisses the snifi for defect of jurisdietion.

A plaintifi is engaged in prosecuting ¢ civil proceeding with due dili-
gence, whilst he is considering whether or no he shall appeal against
the decision of the first Court. If he appeals at any time within the
prescribed period, he may claim a deduction of the whole period which
slapses between the decision of the first Coart and the disposal of the
appeal (Rajkisto », Beerchunder, 6 W, R., 308), '

Whether a suit was proseouted in good Faith and with dwe dili-
genee, must, in almost every case, be more or less a question of degree,
and the same course of action which, on the part of a plaintiff in s
Pregidency-town  within reach of uskilled advice, wounld indicate bad
taith or wanf of diligence, might be consistent with bobth good faith
aud diligence in a mofussil community unfamiliar with the refinements
of the law, and practically dneps consilie on sguch matters (Sheth
Kahandas » Dahiabhai, I In. R., 8 Bomb., 182,184), Prosecuting an appeal
or other proceeding whioh i3 eapressly prohibited by law is not pro-
sgoubing a civil proceeding in good faith (Ram Dass v, Watson W, R,
Gap No., 371),

I’rc:anourmg a suit wntil it appeared that the defendant died some time
before the filing of the plaint, does not necessarily shew want of good
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faith and fue diligenco. The plaintiff may satisfy the Comrt that, in Acr X?

| not ascertaining whether the party against whom he was proceeding
[ wad dead, he was nob. wanting in due care and caution (Mohun O‘nunder
U ‘Azsem Gazea, 12 W, R., 45),

Fraudulently undervalmng n snitoand instituting it in the Mnnmﬁ"
Courk, who throws it ont for want of jurisdiction, is not prosecubing u suit
in good faith.

# Another oivil proceeding.” A snit, anappeal, or an application to a

\Civil Court is a civil proceeding. A procesding to recover mesne profity
 in the execntion department, and u subsequent suit for mesne profits, are
'bath civil proceedings. A prooaeding before the Magistrate is not a
eivil proceeding,
¥ Whetherin & Conrt of first instance or in a Court of appeal An
" prbitrator or a coneilintor is mot a Court. (See Monohor u. Gebiapa,

i o R., 6 Bomb., 31.) But the tinie intervening between the application to
J& eonciliator under the Delkkhan Agrionliurists’ Relief Act, 1879, and the
gmnh of a cortificate by him, must be excluded under sec. 48 of ¢hat Act,
| in computing the period of limitation of swils by such agricultarist

| [(Durgaram v, Shripati, T. L. R., & Bomb.. 411).
| Appeal includes special as well as vegular appeal. The whole time in

which a plaintiff hag baen fruitlessly engaged in prosecuting a suib
| Bond fide, and with due diligence, for the same canse of action, in' which
. he fails in consequence of a final dotermination in the suit, whether upon

gl appeal or otherwise, that the Court in which the suit was brought had no

| jurisdiction, is to be deducted (Lukhinarain v. I{hettm, 2+ 'W. R., 407
- (nohe) P

- Againsth the defendant.” A former proceeding against a person ofher

\than the defendant, or any person from or through whom the defendant

| devives his lability o be sued, is not sufficient (Munsst. Munna . Laljes,

1 W. R., 121). A former proceeding ngainst one of the defendants in the
gubsacuent suit is not sufficient, specially where the former proceeding
| was nonsnited for nonjoinder of the partics who are made defendants
. in the subsequent suit. In such g case the plaintift's claim against nons
. of the deféndants will be saved by seo, 14 (Nilmadhub ». Kristo Dass,
' ﬂv R, 281).
eSS, proceadmg bond fide commenced against a debtor who i8 dead
L M the time may be a good proceeding under this seotion againgt the
! 'Iegal reprosentatives of the debtor 5 but aproceeding against a person

erroneously supposed to be thologal representative of tio debtor is not
ol _&good proceeding (12 W. R., 45; 10 Bomb., 224).

 Bame causa of action.” Thc claima ot demand which the plaintiff

- Beaks toenforce, if vecoverable, isa ¢ dause of nobion” (Hurre Chunder

®, Shoorodhonee, 9 W, R., 402 . 406),
o The cause of achion mnst ba the sama in both the proceedings. Where
'the plaintiff brought two suits, one against one branch of the family,

" and the other against another branch, to recover a share of that portion

of tha property which was ‘in the possession of each, and these enits

op
1877,

skt
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‘Acr XV Wete rejected on the ground of their having heen improperly bronght,
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it was held that, in bringing a consolidated suit for a gereral partition
against all the shavers, the plaintiff was not entitled to deduct the time
occupied in prosecuting his former suits (Jotaram v. Bai Gangs,
8 Bomb., 298). A claim of a proprietary right is not the same us & claim.
of & mere leagehold right. (Sece Paralcut ». Edapally, 2 Mad., 226.) :

“TIn a Court which from defect of jurisdiction or other canse of a like
nature is unable to entertain it.” The term *Court” has not been
defined to mean a Court having authority in British India or established
by the Government of India in British India, It may possibly include
a foreign Court. (See Parry v. Appesami, L I, R., 2 Mad., 407.)

In see. 14, Act XIV of 1859, the words “of a like nature™ were
not used ; bub the interpretation put upon the words *other cause”
was, that the obther cause must be of a like nature with “defect of
jurisdiotion.” (For this principle of interpretation, see p. 176, note,
supra ; and I. L. R., 8 Bomwb, 308, 401.) Tor the words “ unable to,
entertain it” in Ach XV, Aot XIV had “ unable to decide wpon @”
and Act IX had “unable to try it In Hurro «, Shoorodhonee, 9 W.
R, 408, Peacook, €. J., was of opinion, that there was no difference
betsveon * not having power by law " to decide upon a question, and ** being
unable for want of jurisdiction todecide upon it,’ and that at all events
% not having power or authority by law 7 was a cause of a like nabure
with deféct of jurisdiction. Bub the majority of the Court were of
opinion that it was one thing to say fhat a Court had not the power to
make, or could not properly make, a particular order iu a guit, and
quite another thing to say that the Court had nob jurizdiction to enters
tain the suit, of the particular application which it ought not to grant.
Where a proceeding in the execution department for recovery of mesne
profits had been finally dismissed, because the_ Appellate Judge thought
that the Lower Courb had no power to import into a desree what it did
not expressly declare, it was held by the majority of the Court that the
proceeding had not been dismissed for defect of jurisdiotion or other cause
of a like nature,

RBub where a Court had nob really judicial cognizance of the suit until
a preliminavy condition (such as the filing of a certificate from the
Colleckor under a special Act) had been satisfied, it was held that there
was a defoct of jurisdietion within the meaning of the section (Putali v,
Tulja, I I R., 3 Bomh., 225, 227).

It was held by Sir Barnes Peacock, €. J., that a Court had no jurisdic-
tion to decide suit brought against a party who had died before the
institution of the suit (12 W. 1., 45),

. There is no defect of jurisdiction, or a like defect, where a suib is
dismissed for the plaintiff’'s omission to give the boundaries of the land
sued for (Chunder v, Bissessuree, 6 W. R., 184) ; or where & suit is dis-
missed because it is brought by an agent in his own name (Rejendro v.
Bulaky, I. L. B., 7 Cale., 367) ; or where a claim o sel off ia disallowed
because it is against the law relating to pleas of set-off (13 O, L. L,
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' 2'1‘%'};_0: where & Court rofuses to enterbain & suit for misjoinder of Act XV
on
1877,

| paintiffs (Ram 7. Gobind, T. L. R., 3 All, 417 ; but see Deopershad o,

Pertab Koerse, 13 €, L. R., 218, as to mlslomdar of causes of action
and misjoinder of parties).
‘A suit dismissed for non-service of summons under secs, 97 and 994
of the Civil Procédure Code, or dismissed under sec, 98, hecanse neither
| party appears on the day of hearing, or withdrann under sec. 873, is not
@ suit which the Coart is unable to entertain from defect of jurisdiction
or other canse of a like natnre. (See 6 W. R, 184 ; Pirjade v. Pirjade,
I. L. R., 6 Bomb., 681.) According to 8ir B, Peacock, any neglect of the
| plaintiff either in stabing hia case or prosecuting his suit is not s defect
of jurisdiction or other cause of a like nature (6 W. R, 184, 185), And
according to Jackson, J., the inability of the Court must be either some
unavoidable circumstance over which no ene has any control, or

Wit Bomething incidental to the Court itself and unoonnected with the acts

“of the parties (6 W, R, 184, 186).
It does not mather whebhfu: the final decision throwing out a suit for
‘wanb of jurisdiction is. legally right or wrong. If the former suibt has
L wetually been dismissed on the ground of want of jurisdiction, the plain-
Biff may claim a deduction in the compubation of the period of limit-
lation (8 W. R, atp, 410). The plaintiff is entitled to the benefit of
the mection even if he institnbes the second suit before the first is

actually dismissed for want of jurisdiction (6 Mad., 45),

An computing the period of limitation preseribed 'for a suit,

Tike exclusion in cass  Procecdings in which have been stayed
of | order under Civil by order under the Code of Civil Pro-
Frocedure Code, 8. 20, cedure, section 20, the interval between
the institution of the suit and the date of o staying proceedings,
'_-aud the time requisite for going from the Court in which pro-
ceedings are stayed to the Court in which the suit is re-instituted,

shuli be excluded,

[Thls applies where proceedings in a suit are stayed by reason of the
dafendant, or all the defendants, nof residing within the jurigdiction of
the Court, See Table of Exc eptions.]

In computing the period of limitation preseribed for any See. 14,

J j-.-Inkeexc'.lusmn incase application, the time during which the "
of application. applicant has been making another applica-
tion for the sama relief shall be escluded, where the last-men-
‘tioned application is made in good faith to a Court which from
- defect of jurisdiction, or other cause of a like nature, is unable to
1 grant it,
 Para, 1 allows a deduction in the computation of the period of lmit.

K K

para, 3,

Hee, 14, °
para, 2



