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,&g»p %y ationof a swif, supposing there has been & provious suit or ayplwatdau

relating to the same mabter,
This para. allows  similar dednetion in the computation of the period

of limitation of an application, supposing there has been a preyious

application relating to thesame matter. Under this paragraph the time
during which a decree-holder has been prosecuting with due diligence

an applieation for execution of his decree before a Court which he in

good faith believed to be the Conrt having jurisdiction, ghould be
excluded in computing the period of limitation. (See Rajah Promotho-

nath ». Watson & Oo,, 24 W. R., 808, a ruling in accordance with which

the law has now been amended.) Application to the preper Court, under

arb. 179, gives a fresh start. A bond fide application to a wrong Courk

eatitles the decree-holder to a deduetion in the computation of the
period of limitation,

Eaxplanation 1.~In excluding the time during which a former
suit or application was pending or being made, the day on which
that suit or application was instituted or made, and the day on
which the proceedings therein ended, shall both be counted.

Hurplanation 2.~—A plaintiff resisting an appeal presented on
the ground of want of jurisdiction shall be deemed to be prosecut-
ing a suit within the meaning of this section.

15. In computing the period of limitation prescribed for any
b guit, the institution of which has been
Txclusion of time dur- Ly 5 g
ing which commence- gtayed by injunction or order, the time of
ment of suit is stayed  the continuance of the injunction or order,
by injunction or order.

the day on which it was issued or made,

and the day on which it was withdrawn shall be excluded,

Hee the Tabls of Txeeptions,

The gection doesnot apply to applications for execution, even where the
execution has been stayed by aninjunction., But thisdifficulty is evaded by
considering the application of the decree-holder, after the removal of
the injunction, as only an applieation for the continuation of the former
procecdings (Kalyanbhiai v, Ghanesham, I. L. R, 5 Bomb,, 29; Kazi
Lubful v Shpmbhudin, 10 ¢ L. R., 143).

fieo the provisions of gec, 3254 of the Civil Procedure Code,

16, Inocomputing the period of limitation prescribed for a suit
i G for possession by a purchaser ab a sale in
ATTY . i .
dmﬁgus:\?}?m}f judg-  @Xecution of a deeree, the time during
ment-debtor is attempt-  which the judgment-debtor has been pro-
ing to set aside exe- y } 1 )
oution-sale. secuting a proceeding to seb aside the sale
ghall be excluded.
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Sea bha ‘I‘a.‘ﬁle of Exc.eptwns, and CGopal v, Ra] Chunder, 2 W, R,
| Misc., 9.

Hera, the former pmueedmg iy progsecuted by the judgment.-debtor,
1ot by the decree-holder or the plaintiff, and the cause of action in the
| two proceedings is 2ol the same. The conditions of good faith, due
L diligence, and defect of jurisdiction are also nof necessary.

I When a person who would, if he were living, have a right See. 17.

oot 4t doath he. %0 institute a suit'mr make an applicntion
\ Foreright to sue ac- dies before the right decrues, the perind
| erues. | of limitation shall be computed from
i the time when there is a legal representative of the deceased
- eapable of institnting or making such suit or application.
| When 'a person against whora, if he were living, a right to
| institute a suit or make an application would have acerued dies
o before the right acerues, the period of limitation shall be com-
- puted from the time when there is a legal representative of the
|1 decensed against whom the plamtlﬁ' may mstlmte or make such
~ suit or application,

{ .._No_thm_g in the former part of this section applies to suite to
. enforee rights of pre-emption or to suits for the possession of
N iﬁlmoi'eablc property or of an hereditary office.

See the Table, and p. 238 (note), supra.

A perfeot cause of action cannob exist mnnless there is a pe.rstm in
emstenca oapable of swiny, and until theve is somebody who may be
 sued. If such a canse of action has already accrued, and time has once

,bagt&n o run, no subsequent disability or inability to sue stops it.
ol (Becy 9.)

. But where the right to sue has not acerued to & ereditor and time has

| not commwnced to run againsh him, the fack of there being an iuterval

{i _baﬁween his death and the existence of a legal representative capadle

| of suing, will have the effect of preventing the running of time againgl

|/ tHe estate of the deceased creditor. If the canse of action acoruey

S during such interval, the legal representative of the creditor will have

1/ the full period of limitation from the date of his becoming such legal

| répresentative. So, in the case of ‘the death of the debtor hefore the

. acerual of the cause of action, time will not run against the creditor

. until there is a legal representative of the debfor. The principle of this

| rale applies to all cases except suits for pre-smpbion and suits for the
i pﬁsﬁessioa of immoveable property or hereditary offlees. The application
) the rdle to such oases would tend to create insecurity of fitle. As to
- who are legul reprosentatives, see p. 204 (note), supra. It should be hera

. remarked that an executor may sue before he has proved the will, and
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he may be sued after he has proved the will, or after he has acted as
executor before proving. An administrator can sue or be sued only
from the date of the letters of administration. (See Darby and Bosanguet,
pp.31-33 ; Banning, pp. 229, 282.)

An administrator suing under art. 86 on a policy effected on the life of

an intestate person (governed by the Indian Succession Act) illustrates
the first paragraph of this section,

A suib for an account under art. 89 agaiust the administrabor of an

agent, whose agency terminated on his death, illustrates the second
parvagraph of thissection. (See Lawless v. Calcutta Yanding and Ship-
ping Co.,, I. L. B..7 Cale., 627.)

If such cause of action accrnes to n minor or insane representabive,
ke is entitled to the benefit of sec. 7 aswell of sec. 17,

18. 'When any person having a right to institute a suit or
make an application has, by means of
fraud, been kept from the knowledge of
such right or of the title on which it is founded,

or where any docament necessary to establish such right bas
been fraudulently concealed from him,

the time limited for instituting a suit or making an applica-
tion it

(a) against the person guilty of the fraud or accessory there-
to, or .

(¢) against any person claiming throngh him otherwise than
in good faith and for a valuable consideration,

shall be compunted from the time when the fraud first became
known to the person injuriously affected thereby, or, in the case
of the concealed document, when he first had the means of pro-
ducing it ov compelling its production,

Sec. 9, Ach X1V of 1859, corresponded to this section,

See Table and pp. 146, 164, 238, 245, and 247, supra.

N. B.—For the words * adverse possession as against such purchaser
gommences,” in the last two lines of p, 164, read ““ the adverse possession
of such purchaser is deemed o commence,”

The law of limitation in this country being express, dishonesty in
obtaining possession will nob prevent the possessor from availing himself
of the provisions of that law (per Sir Barnes Peacock, C.J., in Kowar
Poresh ». Watson, 5 W, R., 283), The plaintift’s ignorance of his right to
gue does not also prevent time from running ngainst him, unless guch
ignorance has been brought about by the fraud of the defendant (Ar-
rool v. Lalla Gopinath, 8 W, R., 28), In order to constitute fraud, ‘it is
not sufficient that there should be merely a tortious act unkuown o the
injured party, ov enjoyment of property without title while the rightful

Tiffect of fraund,

L
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Im'vner is ignorant of his claims ; there must be some abuse of a confi- Agr XV

il " dential pesition, some intentional imposition, or some deliberate conoceal.

“ment of facts® (21 Beav., 621; Darby and Bosanguet, 193). Iu the
eage of immoveable property, a concealed fraud does not mean the case
of a party entering wrongfully into possession, but means a case of
| designed. fraud, by which a purty, knowing to whom the right belongs,
‘conceals the circumstences giving that right, and by means of such
 concealment enables himself to enter and hold (Petre v, Petre, 1 Drew,
3935 Brown, BUa).
B'eo. 18 applies to three classes of cases, viz. 1~
. Where the causs of action or the right to sue is concealed from

| i tha plaintiff by the fraud of the defendant.

2. Where the title on which the right to sue is founded is so con-
cealed.

2. Where any dousmmt naaeasary to establish such right is so con-
cealed,
. Asregards the first two classes of cases, the date of the statutable
i wause of action is the date when the fraud jfirst becomes /Zremn to the
| plaintiff (or the person from or through whom he derives his right to
| Buel.
. In the third class of cases, the date of the statutable canse of action
is thie date when the plaintiff (or the person from or through whom he
\ derives his right to sue) firsf has the means of producing the docament
or compelling ibs production.

Where the original canse of action is fraund, or where there is fraud
. in the dnception of a grant, art, 95 will give the plaintiff & similar
© extension of time,
Sec. 18 does not apply nnless there has been frandulent concealment by

' the defendant of the plaintiff's right to sue, of his title, or of some neces-

sary document.

0 If a wrong or torbiougact is done by the defendanb, and he frand-
ulently takes steps to conceal the wrong from the plaintiff, limitation

‘does nob ran against the plaintiff until he discovers the wrong.

If the vendor and vendee of immoveable property éntentionally and
aotively conceal the fact of sale from the plaintiff in order to deprive
 him of his right of pre-emption, time will not run against the plaintiff
until he discovers the fraud practised upon him. (See Rivaz, 60.)

WA plainbiff who is ousbed from his estabe under color of a fichitious
| reveuue-sale in pursuance of a fraudulent conbract, the fraud being so
. ¢ontrived as to make the plaintiff believe that he had no vight of action
nt all, the fraud would entitle him to claim the benefit of thia section,
- See Dwarkanath ¢. Rajah Ajodhyaram. I L R.,2 Cale., p. 8 (note). With-
‘holding copies of defamatory official reports with the direct purpose of

' throwing the plaintiff over the period of limitation may be fraudulent

| congealment (1 Ind, Jur, N. S., 192).
- If the defendant, by reason of the relation in which he stands to the
pl_a_int.iff, or otherwise, is dound to give him certain information, the with-

or
1877,

[
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Agr XV ka?@-ing of puch information, though not an active conecenlment, may .

amount to fraundulent concealment. (See Brown, 505, 50G; see. 17,
Indian Contract Act.)

An agent receiving money for his principal, and concealing the fmct. j
from him,is guilty of frand ; and this section applies to a suit by the

principal for the recovery of such money (Hossein ». Syud Tussadduck,

21 W. R, 245). \

Fraudulently concealing o will from a Jegatee is a fraudulent conceal.

ment of his title and of a document necessary to establish his right to

| ghe legacy to which he is entitled under the will, But a document which

is marely wseful in evidence, is nob a necessary document within the
meaning of the section (Lokminarvasu ¢. Aukinid, 7 Mad, 28; see also

" Robert », Lombard, 1 Ind, Jur., N. 8., 192).

A fraud coramiblied by n third person dogs not extend the time aga mat
the defendant, unless he is accessory to the fraud, or unless he stands

‘in the shoes of such third person. (See Ramdoyal ». Ajoddhes, I. L. R,

2 Cale, 1: Gopal 2. Pesim, 1 B. L. R., 76.)

A person claiming in good faith, and for a valuable consideration,
from the person gnilty of the fraud or accessory thereto, does not stand
in his shoes. In a suib againgt such a bend fide purchaser the pla.l'llt.lff
cannot eompube the presoribed period from the date when the frand is
discovered, or even from the date of the purchase. Insuch a case, time

fnns against the plaintiff, and in favor of the defendant, from the date !

of the original caase of action. (See p. 164, supra.) The adverse
possession of such a purchaser iy deemed to commence from the time
when the plaintiff is deprived of his property by the vendor’s fraud,

so that the purchaser is at once protected on making his purchase if

the prescribed time has expired previously to his purchase. (See
Banning, 221.) A donse or legatee of the perpetrator of the fraud, or
even a purchager for value if the purchase is not made in good Faith, s
not entitled to this protection.

In the first bwo classes of cages limibation runs from the date when the
frand fivst Decame known, not dfrom the time when, wibth reasonable
diligence, it might have been first known or discovered, In this respeet,
the Indian law differs from see, 26 of 3 and 4 Will. IV, ¢. 27. (Compare
Sir James Colvile’s first Bill for the limitation of suits with his amend-
ed Bill of 1859.) Bub although want ' of diligence on the part of the
plaintiff does not necessarily deprive him of his privilege under sec. 18,
ghe Court may, from the existence of the means of knowledge of the
fraud. find as o fact, that the plaintii had actval knowledge of it. (See
8 C. L. R., 184 ; and p. 226, supra.)

In the case of concealed documents, it is expressly enacted that
time is to run (not from the date of the discovery of the document hut)
from the date when the plaintiff first had the means of producing it ov
compelling its production,

The plaintiff mugt give clegr pmmf of the fraud alleged by him
Brown, 503, 504 ; I. L. R., 3 Mad., 384, 897, P, C.) 1In a case where the
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plaintlif alleged that a grant which he wanted to set aside had heen Aor XNV

frandulently concealed from him, the Privy Council held that he should

have stated whaot was the occasion of the discovery of the fraud or the

cireumstances which led to ib; and that as the plaintiff had been

guilty of extraordinary inaction, he should have given an explanation

. of his conduot. (Venkateawam v, Shekhari, I. L. RB., 3 Mad., 584, 399,
20 :

o
1877,

e

19. If, before the expiration of the périod preseribed for a Sec. 19,

snit or application, in respect of any
property or right, an acknowledgment of
liability in respect of such property or

‘right has been made in writing signed by the party against

whom such property or right is claimed, or by some person

* through whom he derives title or liability, a new period of limit-
" ation, according to the nature of the original liability, shall

be computed from the time when the acknowledgment was 50
~ signed, iy
Whon the writing containing the acknowledgment is undated,
oral evidence may be given of the time when it was signed; but
oral evidence of its contents shall not be received.

. Ezplanation 1.—For the purposes of this section an acknow-
ledgment may be sufficient, though it omifs to specify the exact
nature of the property or right, or avers that the time for pay-

‘ment, delivery, performance or enjoyment has not yet come, or is
accompanied by a refusal to pay, deliver, perform or permit fo
enjoy, or is coupled with a claim to a set-off, or is addressed
to & person other than the person entitled to the property or
right.

. Ewplanation 2-~-In this section ¢signed’ means signed
~ either porsonally or by an agent duly authorized in this behalf.

. Effectof acknowledg-
ment in writing,

Sec. &, Act XIV of 1859, corresponded to this seetion,

See Liecture X, p. 238, supra, and 1. L. R., 9 Cale,, 730,
It has besn held in England that the following words written by the
debtor conbain a suficient acknowledgment: “I beg of you to send in
your account ’ (Quincey v. Sharpe, 1 Hix, Div,, 72).

‘Where the debtor draws a Aundi in favor of his creditor, in consideras
tion of the debt due by him, and the Aundi being dishonored by the
drawee, the creditor sues the debtor for the oviginal debt, the debtor’s
acknowledgment of liability under the Aundi is, ou a reasonable con-
. sbruction of sec. 19, a sufficient acknowledgment of liability for the
ariginal debt (Roman v. Vairavan, I, L. R.,7 Mad., 392),
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Sec. 20,

Sec, 21,
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tion of the preseribed period, paid as

iﬁfeﬁ?:: :: -Eﬁs;{z‘nent of  guch by the person liable to pay the debt

' : or legacy, or by his agent duly authorized
in this behalf,

" or when part of the punupal of a debt is, before the expi-

ration of the preseribed period, paid by

G,

20, When interest on a debt or legacy is, before the expira~

Biffect of PALPAY:  yhe debtor or by his agent duly author-

ment of principal,
ized in this behalf,

a new period of limitation, according to the nature of the
original liability, shall be computed from the time when the
payment was made :

Provided that, in the case of part-payment of the prineipal
of a debt, the fuet of the payment appears in the handwriting
of the person making the same, i

Where mortgaged land is in the possession of the mortgagee,

Bffect of receipt of  bhe receipt of the prodace of such land

produce of mortgaged  shall be deemed to be a payment for the

i purpose of this section.

fee Lecture X1,

Following the watio decidendi in Ramhit e. Satgur, L. L. R., 3 AlL,
947, I', B., it has been held by the Allahabad High Couit, that part-pay-
ments of judyment-debts fall within the terms of sec. 20 (Janki @,
Ghulam, I. L. B., 5 All., 201, See also p. 815, nate 4, supra).

All that is required by sec. 20 is, that the fact of a pavt-puyment
should appear in the handwriting of the person making the same, 16
is not mnegessary that the appropriation of the payment to prineipal
ghould appear in writing, Thabt may be made to appear otherwise,

The endorsement of payment on a bond need not shew that the payment

is made as a parb-payment of the principal of the debt (Jada Aulkamma
v, Nadimpalle Ramn, 1. T, K., 6 Mad,, 281),

21, Nothing in sections 19 and 20 renders one of several

One of several joint Joib contractors, partners, executors 01:
contractors, &c., not mortgagees chargeable by reason only of
chargeable by reason of _- S 1 . R
ol Bl S dentior. written aulmowledgmenF signed, or of a
payment made by an-  payment made by, or by the agent of, any
athez o ikl other or others of them.

The concluding portion of geo, 4, Act XIV of 1859, corresponded to this

section.
Bea pp. 301, 303 and 314, supra.
The plaintiff may, nobwithstanding this section, shew tha.b the joinb
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gontractor, partne.r. executor, or mortgages, who signed the ackndw'[t!d@ Acr XY

| ment or made the payment, was acting as the duly anthorized agent of
the other parties.
It has been held in Eugla.nd that, ag long as a partnership conbinues,

each partner is an agent for the purpose of making an acknowledg-

ment under the Statute of Limitations, Bubt after a partnership is
dissolved, one of the late firm cannof, by his act or admission, involve
ki go-partner in any new liability, and a payment made by a continu-
/ing partner will not revive a debt to the detriment of the retiring

‘partner (Watson v. Woodman, L. R., 20 Hq., 721, 730 ; Banning, 80,

208). It should, however, be observed that the provisions of the
English law on this subject (9 Geo. IV, o. 14, sec. 1; and 19 & 20
Vict., 0. 97, sec. 14) do not expressly refer to partncr,as the Indiun

Claw (qee 21) does, In Khoodesram o, Kishunchand, 25 W. R., 145,
& Divigion Bench of the Caloutta High Courb held, that the corres
ponding provisions of Ach IX of 1871 (sec. 20, expl. 2) did nobapply

' %0 cases where one partner, by the ordinary rules of partnership, was

_ able to bind his co-partner. Fvery partner of a firm, which is of a
mercantile character, is deemed to be duly authorized to borrow money
Land draw and accept bills in the name of the firm. (See sec. 251, Indian
Contract Act, and 10 Bomb,, 322.) The members of & carrying company,
o a mining company, or of a firm of attorneys, have no such dmplicd

. anthority (ibid). -

OF
1&TT,

e

29, When, after the institution of a suit, o new plaintiff or Sec. 22.

| oo ot snbstituting defendant is substituted or added, the
‘or adding mew plain. suit shall, as regards him, be deemed to
. it or defendant. have been instituted when he was so
. made a party
Provided that, when a plaintiff dies, and the suit is continued
Proviso whereorigin- by his legal representative, it shall, as
- al plaintiff dies. regards him, be deemed to have been
' instituted when it was instituted by the deceased plaintiff :
' Provided also, that when a defendant dies, and the suit is
A ! continued against his legal representative,
Provisowheroorigin. 44 ghall ag vegards him, be deemed to
have been instituted when it was insti-
tnted against the deceased defendant,
See p. 235, supra.
This secbion gpeaks of suits, plaintiffs, and defendants, It does nop
. Buy anything about appeals, appellants, and respondents. Seo. 32 of
 the Code of Civil Procedure, which provides for adding parfies in the
- Court of first instance, contains an express reference to this secfion ;
.but_._saa. 859 of the Uode, which provides for the addition of respondents,
contains mo such reference. If see. 22 of Act XV of 1877 were appli-
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 oable to seo, 539 of the Code, it would be in the power of the appellant;

to exclude the discretion of the Court by filing his appeal on the last
day allowed by the Limitation Act for that purpose (Ma.mckya .
Boroda, T. L. R., 9 Calo, 355, 362). Under Aots VIIT and XIV of 1859 also,
bhe Appellate Court had o similar disoretion in the matter of adding a

- fresh respondent to the record (Showdamonee ». Ram Roodro, 8 W,

R., 867). Ina case where the linbility of the two defendants was joins,
and the plaintiff, by an oversight, appedled against the first defendant
ouly, and the second defendant was made a respondent a/fer the time
allowed for appealing againgt him, it was held that sec. 22 did not har
the appeal, even so far as it affected the second defendant (The Court

“of Wards », Gaya Persad, L. L. R, 2 All; 107, 109), Bub in a case where

the plaintil? sued two defendants jointly wnd severally for cerfiain
monies, and obtained a decree againgt the first defendant only, and the
first defendant having appealad u.ga.mert the plaintiff, the Judge made
the second defendant a party to the appenl, after the time for appealing
agninst him had expired, it was held by the Allahabad High Court,
that sec. 582 of the Code of 1877, read with sec. 32 of the same Code,
made sec. 22 of the Limitation Act applicable to the ocase (Ranjit o
Sheo Persad, I. I B, 2 AlL, 487). The Judges, however, made no
reference in this case to sec. B6Y of the Code. Besides, it i3 now
evident from (the amended) sec. 582 of the Code, 1882, that the terms
“plaintiff” and “defendant ” in sec. 82 of the Code do mnot indlnde
@ appellant ” and * respoundent,”

In a case whers & principal and a suraty wore originally sned, and
the plaintiff appealed against the surety ouly, it way held that the
disoretionary power of 'directing a person to be made pn respondent
conferred on the Appellate Court by dec. 559 of the Code was nofi limified
by sec "‘2 of the Limitation Act} (Manickya 7. Boroda., T L Ry
9 Cale., 355),

But where a defendant, hswmsg an uuappenled decree in his fayor, is
not interested in the vesult of the plaintif's appeal against & co-defendant,
sec. 559 of the Code doss not empower the Court to add him ag a res-
pondent to the appeal (Atmaram v, Balkishen, I, L. R, 6 AllL, 266).

I another case (The Corporation v, Anderson, I. L. ., 10 Cale., 445)
where, on the suggestion of (he original defendant that another person
was liable, the Court made him a defendant, bat the suit being decreed
against the original defendant, that defendant appealed against the
plaintiff withont making his co-defendant a rospondent, it was held,

. that the plaintiff could not, aftor the peried for appealing from the

decree had elapsed, be allowed to appeal against the added defendant,
unless he gatisfied the Court under see. & that he had sufficient eause for
wob prosecuting his appeal within that period. The gquestion, whether
the second defendant conld be added as a respondeut to the original
appeal was not considered, probably because, in the appeal against
the plaintiff by the original defendant, the lmbj.llty of that defendant
gonld uot be shifted to his go-defandant. .
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by the old law. and as regardy the new parties by the new law. (See

-~ Abdul @, Manji, I. L. B, 1 Bomb., 295.)

Where some only af several joint promiseées sue to enfnrce a joint
contract, and the other promisees are raade co-plaintiffs after the expiry

- of the period of limitation, the mhele suit must be dismissed, provided

|| the defendant hasobjected to fhe monjoinder in proper time (Ramse-
o0 buek v, Ramlal, I L. R 6 Cale., 815 ; Kalidag v, Nathu, I, L. R., ¥ Bomb,,.
217 3 Qomasundari v. Ramii, 9 O, L. R,, 13 ; I. 1. R., 7 Cale., 242),

In 'such cases of nonjoinder, amendment is practically useless in

British India, if it is made after the period of limitation (I. L. R.,
.16 Calo., 828),

W’here the plaintift sued A to enforce o right of pre-emption, and
therehy to invalidate a sale made to A aud B jointly ; and B was made
a defendant alber the expiry of the preseribed period, the Allahabad

i High Court dismissed the w:’wirs suit (Habibullah ». Achaibar, I, L. R.,

4 AU, 145),
'But wheto cerbain property wad in the possession of several toré-

i _._"_;fa;wo;-s; and plaintiff at ficst sued to vecover from one only, and made
 the other defendants after the limitabtion period had expired, it was

held that the suib was barred asagainst the added defendants only

{ (Obhoy»u Kritartha, I. 1. R., 7 Cale., 284).

‘Where a plaintiff bronght a suil as assignes of & mortgage, and was

i subsequently allowed to amend his plaint and sue as aftorney of the

original mortgages, it was held that there was no substitution of a new

. pleintiff (Ganapati ». Adarji, I. I. B., 8 Bomb,, 812).

The snbstitution of the name of the President of a Committee for

. that of their Secretary, neither of the officers being personally liable,

is mot a substitubion within the meaning of this section (Mauni .

. Crooke, L. L. R, 2 AlL, 296),

Whevre the defendant entered into a contract of loan with the Turta
ot a Hindoo family, and the Awrts sned to enforee the eontract, it was

. held that, that the addition as pavties of other members of the family
| interested in the loan afber tho preseribed period had expired, did not
 prevent the Court from giving the /Awrta a decree for the whole

amount (Radha Chorn 2. Mohesh' Chunder, 8 Shome's Repoxts, p. 99).

. This deocision would not be opposed to the ruling in Ramsebuck's cnse,
if ib was found as o fach that the contract was really made between the

defendant and the kurte only, for in thab case the joinder of the other

 mombers was only a misjoinder, (See I, L. R., 6 Cale., 824.)

Pa.rn,a 2'and 8 of this section speak only of thelegal representative of &

| party ab his death ; but it has besn held that the prineiple of the proviso
. applies to the assignecs of the oviginal parties, When the plaintiff,
_ ‘after m‘\mtumng his sni6, assigns his interest, it is perhaps not necessary

for tha assigee to become a p.:.r:by at all ; but if he does so, he only con.

L,
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Sec. 22,

i1 the suhshztutwn or addition of parties to the rogord, in the Court Acr XV
ST of first instance, takes place sfter s new law of limitation has come
| into operation, the suit as regards the eriginal parties will be governed
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‘binues the suit, ot in substitution, bub in conjunction with, and as the
representative in interest of, the orviginal plaintiff (Suput v, hnut
L L. R., 5 Cale., 720).

The punciple of the provigo was, under the old layw, applied to & case .
in which the person originally named as defendant was dead at the time
of the institution of the suit, and his heirs were made parties after the
expiry of the prescribed period (Sreckishen ». Ramkristo, 10 W. R,
817). But where the plainbiff, erroneously believing thaft A was the
legal representative of a deceased debtor, brought his suit in time
aguainst him, and after the expiry of the period of limitation, made the
true representabives parties to the suib, it was held that the snit wag
barred (Kunvasji v, Barjoiji, 10 Bomb., 224),

28. In the case of a continuing breach of contract and in the

Continning breaches ¢ase of a continuing wrong independent
and wrongs. of contract, a fresh period of limitation
beging to run at every moment of the time during which the
breach or the wrong, as the case may be, continues.

Hee pp. 218, 219, 222, and 241, supra,

This section differs from secs. 28 and 24 of Act IX of 1871. Where
the obligation ecreated by a contrach is of a reewrring kind, and admits

. of a series of ¥ successive hreaches,” this section does nobt apply, but

gec. 23 of Act IX did apply to such cases (Bhojraj ». Gulshan, I, L,

4 All, 493. Art. 115 provides for some of thess cases). Seo. 24 of
Act IX referred to continuing nuisances only, and the term “ nuisance ”
was defined to mean “*anything done to the hurt or annoyance of
another's immoveable property, and not amounting to a trespuse’””  See,
23 of Act XV applies to any * continuing wrong independeut of cons
tract.”

This section i3 not confined to suits for componsation only.

A continuing breach of contract, The section contemplates cases id
which the obligation created by the conurict is ex nocessitate of a'con-
tinning natore, As for instance; a covenant by a tenant to keep the
demised building in vepair (L L. R., 4 All, 493, 496).

It a person, having made a gifl of his properly to another, conveys
the same to a bhird person, his ¢ovenant for tible, so far as it relates
to his present vight to convey, is broken at the date of the conveyance ;
and gee. 23 does not give the covenantee o continning cause of action ;
but & covenant for ‘f quiet possession” admits of a continuing breach,
A covenant for  further assurance” is broken by a refusal of the
covenantor to execute, or procure to be executed, & proper further
assurance when tendeved to him on the paxt of the covenantee (Raju v.
Krishna, I. L. R., 2 Bomb., 273, 202},

Where an amicable partition of joint property is made between A and
B, but C having a olaim over the property allotted to B, it was agreed
that A should pay a certain amounnt to O, A’s failure to pay the amount
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.t»o. ,O-'a,h'd thus to make B's title perfect, was leld to be a continning Acr XV

breach of contrach (Imdad v Nijabat, I, L. R., 6 All, 457).

. The question as to the more or less ¢onbinnous nature of covenants for
title and for forther assurance, was considered by Kelly, C.B., in Spoor
v, Groen (L. R., Y Exch., 99). According to the Chief Baron, a covenant
for title and a covenant for further assurance are continuing covenants,
and the breaches of them continuing breaches. The covenantee ia not
bound to sue until the ultimate damage has been sustained. The Sbatute

_ of Limitation is wholly inapplicable to breaches of the covenant for title,

except where the right of action is upon an eviction of the wihole pros

perty conyeyed, so that there is mo land with which the covenant may
run, and nothing left upon which the covenant can operate. (See Ban-

. ming, 176, 183.)

The relation of hushand and wife (so far as it is the resulf of @
| eontract) furnishes another illustration of a continuing obligation,
~and so long as the wile withholds herself from her husband, there
i & continuing breach of confract. (Hee the ruling of n Full Bench
of the Punjab Chief Courb, cited in Rivaz's Limitation Act, p. 102.)

A continuing wrong independent of contract. A *tort” is a wrong
independent of contract. (Broom's Commentaries.) The term * tort”
is used to signify such wrongs as are in their nature disbinguishable
from breaches of contracts. ‘l'orts are often considered as of three
kinds, wiz., nonfeasance, or the omission of some acht which a man ig
bound to do; misfeazance, being the improper performance of some uct
which he may lanfully do; ormalfeasance, being the eommission of
sore act which is unlanful. (Stephen’s Blackstone.)

The flowing of water from defendant’s premises into the plaintiff’s land,
when the defendant has nob acquired any essement over such land, is
o continuing wrong. (Sce Ramphal o, Misreelall, 24 W, R., 97.) Obstrue-
tions to or diversions of watercourses are also eontinuing wrongs
(Rajrup o. Abdul, L L. R.; 6 Cale., 394, P. 0. Seo also I. L, R., 1 Mad.,
335; and I, I R, 6 Bomb.,, 20). As long as a awisance remains in force,
‘the person affected by it has a continuing cause of action, and may
recover damages on account of it, or sue for an injunction for its removal,
A trespass on immoveable property continues to be a trespass until the
oceupation of the trespasser comes to an end (Narasinma . Ragu-
pathi, I. L, R, 6 Mad,, 176, 178).

False imprisonment is a continuing wrong, which is specially provided
for by axt. 19. (See p. 241, supra.)

o
1877,

24, In the case of asuit for compensation for an act which Sec. 24.

S e i does not give rise to a cause of action
tion for act not action- unless some specific injury actually resnlts
ggizag‘:“h"““ special  gherefrom, the period of limitation shall

be computed from the time when the
injury results.

T
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Aor XV - | Hlustrations.

..13?'7 . (a) A owns the surface of a field. B owns the subsoil, Bdrgs' |
werconl thereout without cansing any immediate appavent injury to the
surface, but ab last the surfuce subsides. The period of limitation i
the ense of a suit by A against I3 runs from the time of the subsidence.
(6.) A speaks and publishes of B slanderous words not netionable
in themselves without special damage caused thereby, € in conse.
- quence refuses to ewploy I3 as lis clerk. The period of limitation in .
the case of a suit by B against A for compensation for the slnnder does

not commence till the refusal,

See pp. 221, 222, 241, 242, supra, and the nobes to arts. ¢ and 25, g

InTllustration (a), the original act itself is no wrong, and only becomes
80 by reason of the consequential damages. Cases of damage to neighbours
coused by the escaps of water artificially eollected on one's own land,
or by any other act in violation of the maxim sic wtere tuo ut alienam
non-ledas (see 22 W, R., 278, P.C.; and I, L. R, 8 Calo., 776) £all within
thig prineiple. '

I'n Tllustration (5) the original act itself does not give the plaintift a legal
cause of action. The violation of some duty towards the publie, pro-
ductive of special damage to the plaintiff, is governed by the same rule.

The breach of such a duty does not give any individual a cause of action
until he has suffered some special damage. (See Banning, 271} The
game principle will also apply to negligent acts of the master eausing
damage to the servant, and to the unskilfnl conduct of professional '
men causing damage to those who employ them. In all these cases no
cause of action arises until the damage is suffered. (See Collett on

Torts, secs. 18 and 21.)

26.  All instruments shall, for the purposes of this Act, be
Computation of time deemed to be made with reference to the

mentioned in instru- Gregorian calendar.
ments.

Sec. 25,

Tllustrations,

(1) A Hindd makes a promissory note bearing a Native date only,
and payable four months after date. The period of limitation appli
eable to a suit on the note runs from the expiry of four months after
date computed according to the Gregorian ealendar.

(b) A Hindd makes a bond, bearing a Native date only, for the
repayment of money within one year. The period of limitation
applicable to a suit on the bond runs from the expiry of one year after
date computed according to the Gregorian calendar.

See pp. 203, 233, and 234, supra.
Where a bond, by its termg, gtated that the money advanced should

be repaid on the 30th Pous 1288, B, 8.; and it so happened that, in the
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| year 1233, the month of Pous consisted only of 29 days (the 29th Pous
Ol correapundmg to the 12th January 1877), it was held that the money
' became repayable on the 13th of January 1877, and that a suit brought
on the 18th January 1880 was in time (Almas Baneo v, Mahomed
Ruja, I I. R., 6 Cale., 239).
Bection 25 la.ys down an ebsolute rule, There is no saving of cases
in which it appears on the face of the instrument that lunar» months and

'\ lunay years were intended by the parties. The period within which a
. deht is repayable must be compnted according to the Gregorian calendar

| (Rungo v. Babaji, I, I. B., 6 Bomb., 83).
Periods of limitation in acts to which the General Clauses Act apply,
'ag well as those to which they do not apply. are reckoned according to
the Lnglish or. Gregorian ealendar, unless & contrary intention is
expressed (Saroda v, Pahali, I L, R., 10 Cale,, 913).

PART IV.*

AcquistrioN or OwNEeERrRsuIP BY PossBssion.

6L

543

Aot XY
OFR
1877,

' 26. Where the access and use of light or air to and for any Sec. 2.

Acquisition of right building have been peaceably enjoyed
to easements. therewith as an easement, and as of
right, without interruption, and for twenty yeors,

and where any way or watercourse, or the use of any water,.

_or any other easement (whether affirmative or negative) has
' been peaceably and openly enjoyed by any person claiming title
~ thereto as an easement, and as of right, without interruption, and
for twenty years,

the right to such access and use of light or air, way, water-

course, use of water, or other easement shall be absolute and
indefeasible.

Bach of the said periods of twenty years shall be taken to be a

period ending within two years next before the institution of the
suit wherein the claim to which such period relates is contested.

* Seos. 26 and 27 of Part IV are repealed in' the territorvies fo
which the Indion Easements Aot 1882, extends. Allreferences in any
Act or Regulation to the said sections or to secs. 27 and 28 of Act
No. IX of 1871 shall, in such torritories, be read as made fo sections

. fifteen and sixtesn of Act V of 1881, Vide sec, 8 of the Indian Base-

wments Act (V of 1881),
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. Hizplanation~~Nothing is an interraption within the meaning
- of this section, unlesy where there is an actnal discontinnance of
‘the possession or enjoyment by reason of an obstruction by the

act of some person other than the claimant, and unless such

obstruction is submitted to or acquissced in for one year after
the claimant has notice thereof and of the pergon making or

authorizing the same to be made.

Lllustrations.

(@) A suit is brought in 1881 for obstructing a right of way. The

defendant admits the obstruction, but denies the vight of way. T'he
pliintift proves that the right was peaceably and openly enjoyed by him,
claiming title thereto as an easemont and as of right, without interrups

tion, from 1st January 1860 to 1st January 1880. The plaintiff is

entitled to judgment, j
(6.) Inalike snit also brought in 1881 the plaintiff merely proves

that he enjoyed the right in manner aforesaid from 1858 to 1878, The
suit shall be dismissed, as no exercise of the right by actnal user has
been proved to have taken place within two years mnext before the
institution of the suit. -

(¢.) Inalike suit the plaintiff shows that the right was peﬂce_ahlj.

and openly enjoyed by him for twenty years. "The defsndant proves
that the plaintift on one oceasion during the twenty years had asked hig
leave to enjoy the right. The suit shall be dismissed, ;

See Lecture XIT, pp. 409, 414—429, supra,
. Light or air, In Sturges v. Bridgeman (11 Chan, Div., 852), and in
other English cases, it has been held that, under the 2 and 3 Will. 1V,
c. 71, there cannot be an easement of wind, or of air in motion.

._ .. [

In Bagram v, Khetternath (8 B, L. R., 0. (., 18,469, Peacock, C.J,, was !

of opinion, thab a right to enjoy the south breeze could not be acquired
except by an express grant ; and that, in the case of g right to air, _the
obstruetion to be actionable must amount to & nuisance. In Barrow v.
Archer (2 Hyde,125), it was held that a right to the freeand uninterrupt-

ol passage of a currend of wind could not be claimed by reason of mere
el p '3 b

long enjn_\fmcnt.'and fibabh no more air could be so eclaimed than what

was sufficient for sanitary purposes, In Act V of 1582, the Legislature |

doey ot follow these rulings, on the ground that they are nnsuited to a
country like India.  The Act allows a suit for the obstruction of the
free passage of air. where it interferes materially with the plaintift's
physical com/ort, although it is not injurious to his health. (See State-
ment: of Objects and Reasons, Gawctte of India, 30th November 1680.)
It should be observad that sec. 3 of 2 and 3 Will. IV, ¢. 71, speaks
only of the “access and use of light,” and that sec. 26 of Act XV
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| of 1877 places the right to light and the right to air (as regards their Agr XV
|| nequisition by presoription) in the swme category. Sec. 27 of Act IX  o¥
| 6f 1871 also applied the same rule to both the rights, i 1877.
The windows of a new building must be in a sufficiently finished,
state ab the date from which the twenty years are to be coraputed. ' (See
| | Riliott v. Bhoobun, 6 B. I, R., 86 ; and 12 B. L. B., 406, P. 0. Cf. Pranje-
 vandoss ». Moysran, 1 Bom., 148)) As the acquiescence of the servient,
owner is not necessary to the sequisition of a right under the Aet, the
ruling in Blliott's case that there may be interruption wiffoit ap wotual
. obstruction does not apply to such acquisition.
| Way. Arightof wayisa right to go from one place o another, and
| ought to be circumseribed to a place certain, and not in one placs to-day
| and snother to-morrow, and therefore the fermini a quo and ad quem should
. appear (Gale, 357, note; 4 W. B, 49).
. In English or Indian law there is no positive division of rights of
way into distinct classes, and it ¢annot be said thah a superior class
of rights necessarily includes an inferior class. (Beo Gale, 352, 555,
. ‘mote.) The following are some of the various kinds of rights of way

_ to be met with in the books :— |

A general right of way,—i¢, & Way usable for all purposes, e. 7., 4

 way for marriage and funeral processions, as well as for other purposes.

(See Lokenath . Monmohun, 20 W, R., 203) A way for agricultural

purposes only, A right of way for carringes, bub not for carts. A right

¢t way for horses, and not for carriages. A right of way for the carriage
of coals only, A right of way for the carriage of all other articles
except coals. A footway or prime way. A drift way or pack way for

Leattle, A way for boats. A way to Church., A way to market. A right

to nes the way only when certain gates are open or between particular

hours, or ab certain seasons of the year. (See 10 W, R, 363.)

The extent of a right of way acquired by prescription is measured by
the acounstomed user. As to whether the evidence of the actual user
in any particular case may prove a general right for all purposes,

" ‘see pp. 439, 440, supra. The question whether a user of one kind is
~evidence of a right also for a more limited purpose, must be determined
with reference to the particular facts of each case; and if the actual
amount of inconvenience suffered by the servient owner is not in any
way inoreased by the exercise of such inferior right;, the presumption is

that such a right hos been acquired. (See Galo, 352, 353 ; Goddard, 247,

248.) A right of way per s does not give a right to carry burdens on
| the Wead, for such a right would impose a more onerous obligation on the
gervient owner, who, if he wanted to build, must leave a higher space than
he would otherwise be obliged to do. (See Gale, 356, note.)

Where a right of way for a partioular purpose (2.4., for carrying away
the plaintift’s nightsoil) is pro ved, the Court is'not. bound to confine the
right to the preocise nwmber of times in the year thab it has been exercised ;
but may give the evidence of nser a more liberal construction, and hold
L L
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AUT X'?' tha.t the right may ha exereised for such pul pose af all convenient tmms
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Hee, 27,

in the year, or as often as is necesaa,ry (Gopal Chunder Jodoelall
I L. R, 9 Calo., T78). | '

It is a mistake to suppose that the same rights negue ad celum attach

%o an easement on 1and which atbaches to the land ibself. The erection

of & portico or verandah, even when it euctonches on part of the space
devobed to the way, is not actionable, nnless ib interforss with the reason-

‘ahle enjoyment of the easement (Toolseymoney #, Jogeqh 10, L R
425 ; Clifford v. Hoare, I, R., 9 C\1,, 862), .

A right of way may be estublished notwithstanding the fact that the
pabh pagees over 2aste land (Shaikh Mahomed ». Shaik Sefatoollah, 2:
W. R., 340 ; but see some remarks of Loch, J., in 14 W, R, 199). :

Watercourse, This word designates both the channel and the moving
water as it flows in the channel. In the English Preseription Act the

"syord is used with reference to the moving water. (Goddard, 122, 123.)

Tt hag been held in England, that a claim of right to pollnte or adulterate
the water of a natnral stream is a claim of a watercourse, (Gale, 169.)
A right to pour water over theland of another person or  right fo divert
water from fHowing down to particular lindis alse a right to a water-
course, (Goddard, 123) The right to discharge rain-water by eaves or by
drain or gutber (stillicidiom or flumen)is a right to a wa.bercourﬁe.-
(Qale, 273.) _ .

Water in a tank is not & walerconrse; but there may be an easement
to use such water. There may also be a preseriptive easement to throw
stones or other refugein a tank, provided the right does not tend to the
total destruction of the servient heritage. In Carlyon » Lovering, cited
in Gale’s work, p. 485 (note), snch a right in the case of a stream was
recognized. The placitum in Sreedhur », Adoyto, 20 W. R., 237, that
there can be no preseriptive right to injure another, though such injury
has the warrant of very ancient user, can hardly bo correct. (See Gale,
484, note.) b

27. Provided that, when any land or water upon, over, or from

S P whi_ch any easement has been'enj?yed or
of reversioner of mer- derived lias been held under or by virtue of
vient senoment. any interest for life or any term of years
exceeding three years from the granting thereof, the time of the
enjoyment of such easement during the continuance of such in-
terest or term shall be excluded in the compntation of the said
last-mentioned period of twenty years, in case the claim is, within
three years next after the determination of sueh interest or term,
resisted by the person entitled, on such determination, to the
said land or water,
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R : Hlustration, Ace XV il
A sues for a declaration that he is entitled to a richt of way over B's lg‘?:f. i
land. A proves that he has enjoyed the right for twenty-five yonrs; .
- but B shows that, during ten of these years, C, « Hindg widow, had a
. life-interest in the land, that on C's death B became entitled to the
~ land, and that within two years after C's death he contested A’s claim
. to the right. The suit must be dismissed, as A, with reference to the
provisions of this section, has only proved enjoyment for fifteen years,

See pp. 429, 430, supra. . :
The corresponding section of Act IX of 1871 expressly excepted the
xight to light and air from its operation. This section omits the excepbion.

Tt applies to all easements which have been enjoyed or derived upon,

~.over, or from any land or water,

128, At the determination of the period hereby limited to any Sec. 2.
Bxtingnishment of  person for instituting a suit for posses-

- ight to property. sion of any property, his right to such

! property shall be extinguisbed. '

See Lecture.

THE FIRST SCHEDULE.

(See section 2.)

 Number and year of f

N !_ Title, ] Bxtent of repeal.
G bl phie i
X of 1865 ... | The Indisn Succes- | In section 321, the words

' sion Act, Swithin two years after the

| death of the testator, or
| one year after the legney
| has been paid.”
IX of 1871 ... | The Indian Limita- ITbe whole.
. tion Act, 1871. }
X of 1877 .. |The Code of QCivil{Section 599, and in seetion
. Procedure. 601  the words * withip

. thirty days from the date of
| the order.”
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THE SECOND SCHEDULX,
(S¢e seotion 4.)
Iigsr Division: Suirs,
Part I.—Thirly days.

e : Period Time from. which period
Descrigtion of suit of limitation. begins to run,
1.—To contest an gward of Thirty days ... When notice of the
the Board of Revenne un-, award is delivered to
der Act No, XXIII of the plaintiff,

1863 (to provide for the
adjudication  of eloims to
waste lands).

No. 1. (No. 1, Sched. 11, Act IX of 1871,) The suit nnder. this

article is instituted (in a Conrt spocially constituted under Act XXITI of

1868) by the claimant. or objector. on receipt of notice of the Boards
adverse nward. The Colleetor notifies snch award to the speecial Court,
and the Court gives notics to the claimant or objector, This article does
not apply to suits by Government to tiy claims fo waste lands where

such claims have been admitted by the Revenue Authorities, See secs,

5& 7 of Act XXIIT of 1864, and Taranath Dutt @, The Collector of 8ylhet
and others, 5 W. R..Waste Tand Court’s Reference. p. 1, where it was
held that the Court could not extend the period of limitation by any
order of its own. The exceptions recognized by Act XV may, of ¢ourse,
extend that period. \

Part 11.—Ninety days.

2,—For compensation for Ninety days ... When the actor omis-

doing, or for omitting to gion takes place.

do, an act alleged to be in
pursuance of any enacts
ment in force for the time
being in Britich Indin.

No.2, (No. 2, Aot IX.) Tocal or special Acts may lay down a longer
or shorter period of limitation for such suibs for compensation, This
article, like meveral other articles in thisscheduls, applies to snits for
compensation, not to suits for recovery of land or declaration of title.
See Foot v. Mayor of Margate, 11 Q. B, D., 299; Chuuder v, Obhoy,
I. L. R, 6 Cale., 8, F. B.; Birj ». The Collector, I. L. R., 4 All., 102;

It does nob also apply to snits Yo recover the price of goods supplied
to a public servant. Ses Mayandi o, McQuahar, I. L. R., 2 Mad., 124

A suit for a refund of money illegally levied may bhe treated as a
suit for compensation. Se¢e Ranchhod ». The Municipality, I, L. R.,
§ Bomb., 421; see also I.L. R, 2 Mad., 124, 124, Compensation for
an act without color of, and contrary to, the law, if done boud fide, cannot
be sued for after the period allowed. See Gooroodas v. The Collector,
5 W. R,137; see also I, L. R., 8 Bomb,, 421. Tt the act complained of
(such as excavating a road) does noti give rise to a cause of action unsil
gsome special damage results therefrom (such as the falling of plaintifi's
wall), the period will, nnder sea, 24, be computed from the time when
the injury results, See Roberbs v, Reid, 16 Bast, 215 ; Goddard, 31,

1
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SECOND SCHEDULE-—Firsy Division: Suirs— (contd.)
Part LIl —Siz months.

Period Time from which period

Dascription of sgik. of lmitarion, beging to run,

) '.'3'-.—-;Under the specific Relief Six mouths ... When the disposses~
A0 Aet, 1877, section 9, to gion occurs.

| recover possession of im-
moveable property,

| No,3. (Sec.15, Aot XIV of 1839; and No. 3, Act IX of 1871.) See
L pp. 330, 351, swpra.

- "Asto what amounts to possession or dispossession, see Leotnre VI, supra.

Carrying off the produce of land in the ocoupation of a tenant does

1ot necestaxily amount to dispossession (Seetal v. Judoo, 25 W. R., 180).
1 Alandlord ejecting a fepant, of his own authority, after the expiry
| of the term of the lease. may ba sued uuder this article (Jonardun
| w. Haradhon, 9 W. R., 513, F. B.) But an owner of land returning
' upon his own property cannot be so sned by an agent, who had been

put into possession on behalf of such owner (Madhub ». Sham,

1. X R, 3 Cale., 243 ; see pp. 137, 151, 152, supra). Partial dispossession

of ‘a house, well, ke, is dispossession within the meaning of this

‘article (Sabapathi v. Subrays, L L. R, 3 Mad, 251),  The occupation

of ‘a casnal trespasser is nob possession, If such a frespasser is
immediately ejected, he cannot sue under this article, (7 Bomb:, 82.)

4 ~TUnder Act No, IX of Six months ... When the wages, hire

1860 (to provide for the B or price of work
speedy determination  of claimed accrue  or
certain  disputes ' between | accrues due.

workmen engaged in rail
way and other puhlic works
and their employers), soc=
tion one.

No. 4 (No. 4, Act IX) Magistrates empowered to decide such
digputes have jurisdiction in case the amount in dispute does not exceed

' the sum of two hundred rupees. The special provisions of Act IX of

1860 have been extended to Nadya and the 24-Pergunnahs.  This article

does not apply to guits for wages, &c,, in districts to which the Aot hag
not been extended by Government.

5.—Under the Code of Civil Six months = ... When the instrument

Procedure, Chap, XXXIX - sued upon becomes
 (OFf summary procedure on due and payable.

- negotiable instruments).

No.B. (No. 5 Ach IX.) Seo secs. 532587 of Act XIV of 1882,
Regular suits on mnegotiable instruments are provided for by arts.

69 to 80.

Part IV.—One gear.

6.~Upon a Statute, Act, le- One year «w When the penalty or
gulation or Bye-law, for a forfeiture 18 incur-
penalty or forfeiture. red.
No.'6. (No 6, Act IX ; and sec. 1, ¢l 2 Aot XIV.) This, like every
other article, applies only when there are no periods specially prescribed

549
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SECOND SCHEDULE~—Firsr Diviston : Surrs— (contd.)
Part 1V« One year. : !

for offences againgt the Revenue laws, which, ¢ generally speaking, are
not: recoverable in the Civil Courts, bab are adjudicable by the Revenne
Aunthorities, or in the criminal department.” (See bhe Special Report of
the Tndian Law Commissioners, dated 20th Febrnary 1842.) fi
As to the forfeibure of goods bought and gold by inland traders in sals,
&e., see 33 Geo. 111, 6. 52, sed. 137, - g
| A it for a penalty or forfeiture by, or on behalf of, the Secretary of

‘State for India in Conneil, if not provided for by any special law, is

governed by art. 149, The bye-laws passed b{ the Muniecipal Commis.
sioners of a place under the authority of some legislative enactment have
the force of law, !

ol ! Period Tidte ff_nm which period

Deaoription of rult; of limitation, begins toruu,

7.-—Tor the wages of @ house- One year v« When the wages ac»
hold  sexvant, artisan or | crue due,

. labourer not provided for
by this schedule, No. 4,

No. 7. (No. 7, Act IX; see, 1, ol 2, Aot XIV.)) A mookhtear, a
manager of a company, or a twhsildar is mot a household servant.
(See Nitto Gopal . Mackintosh, 6 W. R 115 Fn v Ganges Steam
Navigation Company, 2 Ind. Jur, N. 8, 181; Oroon v Ramanath,
100 W, R., 260. Butet.5 W. R, 8. €, 8) The word " servoent in this
Act applies to a servant ejusdim generis as * labourer or artisan.’ Ser-
vonts in husbandry are labourers,  Buba man who cultivates another’s
land in consideration of the oceupation of such land and of & poriion

‘of the produce thereof is mot a labonrer employed on wages (Andi

o, Venkatn, 2 Mad., 887). An erfist, such as a porbraif-painter, 18 not
an artisan (see 2 Mad, 6). Hven an aptificsr, such as o silversmith
or saddler, is ‘nob an arbisan. Ono who gives instracbions in fencing
and wrestling for a monthly fee is not a household servant or an
artisan (8 Mad, 87), There is an idea of vulgarity attached to the
term artisan,  Snuits for wages not falling under this article will
generally be governed by arb. 102, See also arts. 4 and 101, 'The date
of dismizenl of a servant is zot the starting point of limitation (Kali
Churn . Mahomed, 6 W. R., 8. €., 33). In the absence of aspscial
contract, the wages of a servant on a fixed monthly salary accrue due
at the end of each month (ikid). This article applies only to srits
for wages against the employer (Siv Ram v. Turnbull, 4 Mad., 48).

§,—Wor the price of food or One year <. When the food or
deink sold by the keepev of drink is delivered,
a hotel, tavern or lodging~ :
house,

No. 8. (No. 8, Aot I1X; see. 1, 6l 2, Aot XIV.) A tavern is a house
usually licensed to sell liquors in small guantities,

9.—For the price of lodg- One year .o When the price be-
ing. comes payuble.
No.9. (No. 9, ActIX; sec, 1, cl. 2, Act XIV.) In the absence of
contract or special custom, weekly, monthly or yearly payments fall
due at the end of each week, month or year. Cf.ave, 110,
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L T RN | Pariod Time from which period

st 'D?gcr_lptmn ol b o limitation, " begins to run.
100 enforce a right of One year o When the purchaser
| pre-emption, whether the takes, undér the sale
‘right 1s founded on luw, or _ sought to  be ims
general usuge, or on spe- peached,  physical

sREE

Aor XV
e
1877,

ART, 10,

cial contract. ¢ VRN  possession  of  the |

whole of the pyoper=
LD i | : 500ty sold; or where the
SR e ' ~subject of the sale

does not admit of

physical = possession,
when the instrument
of sale js registered,

1 'No, 10, (No. 10, Aot IX ; seo. 1, cl. I, Aot XIV.) This article does

. not apply to a suit to enforce & praferential right of becoming the
‘morbaagee or lessee of properby. A suit to enforce n right of pre-mort-

| gage i governed by artl. 1207 (Nath v, Ram, I, L R., 4 All, 218, F. B. ;

| Aln @, Sukhan, I L B., 3 AlL, 600, 630, P, B.) It has been held by a
' Pull Peuch of the Allahabad High Court, that the salz referred to in
L ek 10 must be an absolute one, having immediate effect and operation
| gither by physical possession ox by the creation of a title under an
instrument duly registered (I. L. R.. 4 All, 218). A pre-smptor object-

ing to a conditional sale thab has ‘become wbsolute would therofore

. have a limitation of wix years ander art. 120 (ibid). A right of

‘pre-emption, founded on the Mahomedan law, does not attach to a lease,

‘whether permanent or temporary (Bubooram v, Nursiug, 25 W. R
$3): mor to a conditional sale until it is completed or rendered nhsolute,
(Gurndyal ¢ Teknavain, 2'W. R, 215; Buksha v. Pofer, 20 W. I.; 216);

| inor fo property sold in ewdoution, except a8 laid down in sec. 310 of
the Civil Procegura Code (Abdul . Khellat, 10 W. R., 165). :

. There can be no plysical possession of an intangible thing, such

44  rvight to a reversion, or a right of redemption of property in the

| veufrugtuary possession of & mortaagee,  (Sce the judgment of

Stuart, ¢, J., in Jogeshux ». Jawahir! I L. R., 1T All, 311, and the Praxs.
for of Property Act; and compare sec, 1, ¢l 1, of Act XIV of 18569, and

Lark 10, sched. ii of Ack IX of 1871) If construstire possession were
in genernl sufticient, it wonld be impossible for inténding claimants

o know of the existence of rights inimical to their own (Bechee Fatima
v Gossain Gobind, 2 W. R., 5).

1f a morteagee in passesyion purchases the property, limitation runs
. from the date of the purchase (I, L. B, 2 All, 408). A conditional

gale becoming absolute does not necessarily trausfer the possession to vhe
mortgagee. (See I L. K., 4 AlL, 291.)

MTaking visible and tangible possession of properby, or wmatleriully
| enjoying the rents and profits thereof, is taking physical possession,
. 'What is often called possession in this country is nok aotial or klas
' passession, bub the receipt of the rents and profits (Mullick » Muleka,

UL, R0 Cale., 1112 1124), It has been held by the Allahabad High

Clourt bhat an undivided shave of a puttidari estate under’ the manage-

' ment of the lumberdar is not susceptible of physical possession  (Unkar

W/ Narain, L T. R. & AlL, 24, F. B) :

" Physical possession of the whole of the property sold must be taken
before limitation commences to vun ‘under the fizst porbion of bhis
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——  article. (See Bhole «. Imam, I L. R.,, 4 All, 179; Jaikaran v, Gunga,
CAmmETE R TR 8 ATL 176.) ‘ fi
Ny There is nothing to prevent the pre-emptor from bringing his action
immediately after the sale, and befuore the transler of possession or the
registration of the kabala. (See Lekranes #. Jankee, W. R., Gap No.,
285.) Custom or comtract may give s person a right of pre-mortgage
or pre-lease, (See Ashik ¢! Mathura, I L. R., 5 All, 187.) But such
rights ave not rights of pre-emption, A .
The date of endorsing the certificate of registration is the date of
registration. (Sec. 60, Acti ITT of 1877.) Hvery sale of intangible real
property (which is incapable of physical possession) must. under sec. 54
of the Transfer of Property Aect, be made by a registered instrument,

APPENDIX.

; ARl X Perigd Time {rom which. period
. Rsmpmson of sl of limitation, begins to run.
11.—-By a petson agninst One year o, 'The date of the order.

whom an order is passed
under gection 280, 281, 282
or 335 of the Code of Civil
Procedure, to establish his
right to, ov to the present
possession of, the property
comprised in the ovder,

No. 11, (Secs. 246 and 259, Act VIIL of 1859.) Reddendo singula
vingulis, the words in the first column may be read thus: * By a person
against whom an order is passed under secs. 280, 281, 282 of the Code
of Civil Procedure, to establich his right to the property comprised in
the order, or by a person against whom an order is passed under sec. 535
of the Code of Civil Procedure to establish his »ight fo ithe present pos-
gession of the property comprised in the order.’ Reading the article thus,
its language will exactly correspond o the provisions of sec, 283 and the
second para. of sec. 335 of the Code of Civil Pracedure, = As o the differ-
ence bebween a suit to establish a vight to present possession, and a suit
to establish a right, generally, see Rangoo ». Rikhivondas, 11 Bomb., 174,

Becs. 280, 281, 282 of the Code cerrespond to sec. 246 of Act VIIL of
1869 ; and see. 835 of the Code, to sec. 260 of Act VIII of 1859. Under
Act VIIT of 1869 the one year’s limitation applied to suits of this class.
Act LX of 1871 repealed this limitation-clanse and did not re-enact ib.
The editor of the Indian Statute Book (Mr. Stokes) was of opinion that
the general limitation of six years under art. 118, Aet IX, applied to such
suits. The Bombay High Court was of opinion that one year's limita-
tion under art. 15 of that Acti applied. The Calcutta High Court held
that, in the case of claims to land, the twelve years' limitation applied.
(See the cases guoted below.) Fiven now an order passed under sec. 246 or
#oe. 269 of Aet VIIL of 1859 is not governed by this article. (See
p. 186, supra ; and I. L, R, 9 Cale,, 43, 168 and 250, and 12 €. L. R., 550.)
The limitation preseribed for an ordinary suit to establish any right to
property (six years or twelve yenars, as the case may be) applies bo suits by
persons against whom such an order has been passed. (See 1 S8home,
26 ; 2 Shome, 160; L L. R.; 4 Cale,, 610; 1. L. R., 9 Cale.. 164, 230, and the
cnses cited therein,) The Bombay High Court, however, have held (see
I L. R 4 Bomb., 21, 23, and 611) that, under Act IX of 1871, art. 15
(corresponding fto art, 13 of this Act) applied to such a suit in respect
of an order under seo. 246 of Act VIII of 1859,



RS i APPENDIX.
i | SECOND :SGEIEDULE-FJI'RST Diviston ¢ Surrs-~(contd.)
i | Part IV .—One year. :

'\ This article applies even if the gnitis for recovery of possession, or
dor confirmation of possession, of the property in respect of which an
tadverse order under sec. 281 has been made in the execubion depart-
yment (Shiboo w. Muodden, T. Ty R.. T Cale., 608 Brijo ¢, Bam, 21 W. R.,

38, Whis article does nobt apply, unless the ovder is' passed  after
making an investigation as. preseribed by the Civil Procedure Code.

(See Juggobundhoo v. Bachya, 16 W. R., 22 ; Venkapa 2, Chenbarapa,

o B RG 4 Bomby, 213 Rashbehary o, Buddon12 G L. R., b0 If the
Jelaim cnse 18! withdrawn or struck off for defaull, the arficle does not

apply. (Kalln o, Brown, I. L. R, 8 All;, 604 ; Bhika v, Sakarlal, T, T, I,

i Bomb.. 440. But cf. 21 W, R, 409, and 2¢ W. R., 411.) Where the

U Oowrt disallows a claim by reason of the claimant not having given
" evidence in gupport of his elaim, the ovder i3 an order to which the

article applies (Sreemuntor, Sytud Wajooddeen, 21 W, R, 408 ;' Tripoora

v, Ijjutbungssa, 28 W. K, 411), A mere refusal to postpone the sale of

_ property attached in execntion, without an investigabion into the

wlaim preferrad, is not an order to which the article applies (Sah
O Mulkun g, Sah Koondun, 16 B. 1., R., 228, P. (. ; 24 W. R., 76), If no

| inyestigation is made on the ground that the elaim is designedly or

unnecessarily (delayed, the article does mot apply (Syed Mahomed o,
‘Kanhya, 2 {V. R 268; I. L, R, 4 Bomb,, 21; and p: 186, supra). ‘I'he
‘article does nob also apply wherse mno claim has been preferred in the
axecubion depatbment, (See Lalchand . Sultharam, 8 Bomb., 159 ; Babu
Perbab . Babu Brojolall, 7 W. K., 253, ¥. B.) Where the claim to pro-
perby abtached is neither admitted nor rejected, but intimation of if
is given at the time of sale, the article does not. apply (Baboo Jodoonath
@, Radhamonee, 7. W, R., 256, F. B.)

The person against whom an order iy made under secs, 280, 281 ox
2832 18 either the dectee-holder or the ¢loimant (Mannu v, Harsnkh, I,' L.
R 80 AlLL 283 ; RBhyrub v, Meer Abdool, 8 W, It.,93). The judgment-

I “debtor is not bound by the order except where he is aoctyally made a
party to the proceeding (Imbichi ». Kakkemat., I. L. R., 1| Mad., 391).

A parby suing in his own character'is not bonnd by an order against
hin in # rvepresentative character (Kalimohun 4, Anundomoni, 90,
L. R, 18). The date of the ovder iz the date on which it is signed, not
that on which it is verbally made (Bapu #. Laksman, 10 Bomb., 19),

Orders passed under secs. 280, 281, 282 of the Oivil Procedure Code
are conelusive on all the parties unless overruled by regular suit nnder
thig article. (See p. 108, note (10), supra ; and I. L. R, 2 All,, 455), Bub

. purchage by the claimant of the judgment-debtor's property durving
attashment, though wvoid and insuflicient to entitle him fo obtain an
order of relesse, may be validated by the subsequent payment of the
‘judgment-deby and consequent withdrawal of the attachment (Umesh
<o, Raj Bullabh, I. L. R, 8 Calo, 279)., The elaim in guch a case is not
considered as ** digallowed wnder gec, 281," '
1 8ec. 332 of the Civil Procedure Code allows a party against whom
an order is passed under that section to bring a regular gnit to establish
his right to the present possession of properby, but such a suit is not
governed by this article.  Even art. 13 does not apply to such a snit. (Ses
I, B, 8 Mad., 82.) This article or'any other article cannot save a suib
+ brought within the time preseribed by it, from any bar arising out of any
other provision of bhe law. Thus, if a person who has been outb of posses-
sion of property for more than twelve years, puts in a claim under sec, 278
of the Uivil Procedure Code, and his olaim bheing rejected under see, 281,
be brings a suit to establish hig right within one year of the order of

Agr XV
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ART, 11,
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Puart 1V,—Oue year. :

" rejection, although the suit is not barred by art. 11, the pl.nintiﬂ??s, righﬁ.

must be considered to have been extinguished by twelve yoars' digpossess
sion,  Soagain, if the property attached in execution is not relenseéd under

' gee 981, Civil Procedure Uode, but gold by order of the Oourt; the unsue-

oegsful blaimant must bring his suit within one year from the date ¢t the '

i order under sec. 281, and the subsequent sule will not give him o fresh

start. (See Settiappan . Barat, 3 Mad., 220.) Even if the suit is insti-
tuted within one year of thq salle under art. 12, it will be barred under
art. 11, unless it is brought within one year of the rejection of the claim,

il : Period Time from whie 10¢
Description of suit. VE¥ v 9 f)egina & rf:n‘?ﬂ odl
12.-~To set aside any of the One year ... When the salg 18 cona
following sales : — firmed, or wonld
. (a) sale in execution of a otherwise have he=
decree of a Civil Court: : corme finnl and con-
(b) sale in parsuance of a . clusive had no such

decree or order of n Col-
lector or other officer of
revenue ;

(¢) sale for arrears of Go-
vernment  revenus, or
for any demand recovers
able as such arrenrs ;

(d) sale of a patni taluq
sold for current arrears
of rent.

Eazplanation.~In this clanse

‘patni’ includes any in-

termediate tenure saleable

for current arrears of rent,

No.12. (No. 14, Aet IX ; sec. 1, ¢l 3, Act XTIV.)) This article does nob;
apply where the suit is not substantially o suib to set aside a sale (of
one of the kinds mentioned in the article). Thus, a guit vo recover
property by sebbing aside a certificate of sale, which wrongly ineluded
rights and interests which had nof been really sold, is not governed by
this articla (Bahoo Pertanb «. Baboo Brojolall, 7 W. R., 263, F. B)
A guit to recover what has keen taken in epcess of what hag been  really
gold is not a suit to set aside the sale (Musst, Shureefatunnessa ». Lachmi,
7 N. W, P., 288). Where the rights and interests of a judgment-debtor
have been sold in execubion, a third person suing to recover the property
of the ground that the property or a shiare of it belongs to bim, need
not, and ecan nob properly, claim to sef aside the sale (Suryanng .
Durgi, 1. L. R., 7 Mad., 259 ; Nothu ». Badridas. I. L. R., 5 All, 614 ; Tonoo
v, Moheshur, 24 W. R, 802 ; Kripanath ». Nitokalee, 8 W, R., 3568). A
plaintiff suing in his own character is not bound by this article to sue to
get aside a sale of property in execution against himeell in a sepresens
tative character (Kalimohun ». Anundmoni, 9 ¢, L. R., 18). Where the
property ifself (and not merely the interest of a particular person) has
been sold, the gale must be seb aside under this arbicle beforé the pros
perby can be recovered, although the plaintiff was no parly to the
proceeding under which the sale took place (I. L. K., 7 Mad,, 258).

suit been brought.
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| Tha counfirmation of a sale under the Civil Procedure Code binds the
'\ parties to the suit and the purchaser, and no regular suit Jies o set aside
such a sale on the ground of irregulapity in publishing or conducting
the sale. (Sec. 812.) But a sale in execubion of a deeree which is
barred by limitation at the date of sale, may be set aside, if the decree-
| holder himself purchases at the sale. Buch a cage occurs when the
| judgnient-debtor’s plea that execution is barred by limitation is held
" 'to be a gond plea on an appeal decided after the sale (Mina Kumari ».
| Juggat, 1. I, R, 10 Cale,, 220). The subsequent reversal of tihe degrea,
in execution of which property is sold, does not give the judgment-debtor
& frosh start from the date of such reversal. If his guit to set aside

585
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the sale is maintainable, it muost be brought within one year as provided

| in this article (Parshadi ¢, Mahomed, T. L. R, 5 AlL, 578).

Bond fide purchasers for valuable consideration and without nofice
ate mob in every case protected from having the sale set aside in a regu-
Har gnit. Baooh case is to be decided npon its own merits in accordance
| with the principles of justice, equity, and good congcience (Abdeel w.
Nawab Raj, 9 W. R., 196, F. B.) The subsequent reversal of the decrse
\ per se does nob render the sale invalid as against such a purchaser (Jan Ali,
10 W. R., 154 As to wheonseionable sales, see L. L. Ry 11 Cale, 186, P, O,
| 'Where the decroe and the proceedinjs resulting therefrom ave vitiated
. hy frand, a suit to set aside the sale, ib has been held, is governed
| by arte 95 (Nathoow. Natha, I T. R, 6 All, 406). Bub ef. Iy SRR
8 Oale, 504 and L L, R., 6 All, 75, In some cases the application of
art, 12 in conjunction with sec:. 18 will be sufficient to protect the
plaintiff against a person who i gunilty of the frand. (See I, L. R,,
3 Qale., 1, 8)) This article doas not apply to an execution-sale held by
W Court witheut jurisdiction (Sriman v, Xamuna, I, L, R, 5 Mad., 54 ;
1. L. R., 7 Mad,, 258), for such a sale is not merely voidable bat void
ah initin.

| Where one of two judgment-debtors purchased the decree in the
weme of another person, and such purchase had-the legal effect of
satisfying the judgment-debb, a suit by the other judgment-debtor to
vacover his property which had heen sold in execution ab the instance
of the benamidar, was held to be substantially o suit to sef aside the
stile, ' The sale was not ipso faeto void by reasou of the iudgment-debb
. having been sabistied, bub was only voidable at the instance of the plain-

| Biff (Abul @, Abdool, I. L. R., @ Cale, 98y, flec. 35 of Acb XX of 1859 pro-

vides that the Civil Courts shall not annul a revenue-sale except upon
the ground of is having been made contrary to the provisions of that

Aet, and then only under certain conditions. Bat it has been held that,
| where nothing was due from the plaintiff which could legally be . recos

vered from him ag an arréar of ravenue, the sale of his property by the

Collector was tobally mithout jurisdition, and could be set aside by the
QCivil Court, although there was no irregularity iu publishing and
 eonducting the sale, and no appeal to the Oommissioper against it
 (Byjinath v Talla, 10 W. R.. F. B, 66). Such a sale is no legal sale, and

i absolutely void (12 W. R., 276, 811 3 13 W. R., 881), -

10 order that this article may apply, the revenue-sale must be a real
- gale for arrears, and uobt merely a device—parb of the machinery asit

wWere—to effect a fraud. In such acase the sale may, as between the
- plaintiff and tho parties fo the fraud, be considered as a private sale
(Nawab Midhee v, Qjocdhyavam, 5 W, R., P. @, 83, 88), The plaintiff guing
for velief on bhe ground of such fraud may maintnin x snib, if not to

sof asida the sale, to have the property reconveyed tohim. (See Bhoobun

“» Ram Soonder, I, I R,, 3 Cale, 200 ; Amiroonnissa v, The Secretary of
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State, I. L. R.,10 Cale., 63.) Axt. 95 may apply to a suit of this deseription,

(See I. L. R,, 3 Cale., 300.) TIn some cases the twelve years’ rule has been

applied. (See X. L. B., 8 Cale., 504 j and I. L. R., 6 A11./15.)

1, (5).—The order mentioned in this clause means an order of the
nabure of a decree, or one made by the Revenue Officer in his judicial
capaciby (Sakharam =z, The Collector, 8 Bowb., F. B, 219). A sala of
land by a non-judicial order of the Uollector is not governed by the one
year's limitation nnder this article i-z'.ﬁid).

Ol (a)—Ior * demands recoverable as arrears of revenue,” gee Act VII
of 1868, B, €., and see. b, Act XI of 1859.

Ol (d).—A sale of a putnior other intermediate tenure for arvrears

(of rf.ut) obther than those of the cwrreat year iz not governed by this
axticle,

As to when a revenne-sale becomes final and conolusive, see gee. 2T,
Act XI of 1859, as modified by secs. 2 and 4 of Act VII of 1868, B. 0, ; and
L L. R, & Cale, 829, As to when it is necessary to set aside a kale, soe
the notes under arts, 12, 13, and 91, \

el : Pariod " Time from which period
f ; B ! i
Description of suit of limitation, beging to run,
18.—To alter or set nside a. One year s ke date of the final
deeision or ordey of a Civil deecision or order in
Court in any proceeding the case by a Court
other thaw a suit. competent to deter~

mine it finally.

No. 18, (No, 15, Aeti IX ; see, 1, el 5, Aet X1V.) Where the simple ques-
tion raised is whether the Civil Court's summary decision or order under
any particular law was rightly given or made, and the suit is merely to set
aside bhe decigion or order, such suit, if maintainable, must be governed by
this avticle, (See Loknarain », Ranee Myna, 7 W, B, 199, ¥, B.) Where
the Court has no jurisdiction, its decision or order will bind no one, and it
will not be necessary tosue to set it aside (Wooma . Ram Buksh, 16 W, R.,
11,18), A suit which is virtually and substantiatiy a suif to set aside &
summary decision or order (a decision or order in o miseellaneons proceed-
ing)isalso governed by fhis sirticle, evenif the plaint does not in feimy seek
to set aside such decision or order. The test is, whether the SUMIMary
decision or order conld be gati up as a bar ov impediment to the maintenance
of thesuit, If it could, then it might be said that the suit is bronght in
roality, though uot in words, to set aside the summary decision or order
(Duorgaram ». Nundocoomar, 1 Shome, 26, citing Loknarain’s case in
7 W. R, 199, F, B,) But where the law expressly provides that, notwith-
standing the summary order, & suit may be brought to establish the right,
it is nob necessary to s¢f aside the order (abid), Secs. 283, 332 and 336 of
the Civil Procedure Code, sec. 9§ of the Specific Relief Act, and sec. 17
of Aech XIX of 1841 expresaly allow such guits to be brought. Saits in
respect of orders referved fio in socs. 288 and 335 of the Procedure Code
are, however, governed by another special article, No. 11. But a suit to
ostablish right after an adverse order nnder gec. 9 of the Specific Relief
Act (see p. A3l, supra) or Act XIX of 1841 (7 W. R., 199, F. B.) iz not
governed by any special rule of limitation, and may be brought within
the ordinary period. 1t hasalso been held, that an oxder under Act XX VII
of 1860 is no bar to a suib upon #itle though brought after the one year
allowed by this arbicle (Kalee ¢. Srimati Kylasmoni, 8 W. ., 126).  In
a suit to recover property whick has heen improperly sold by the

L
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e

gumdim of an infant under an order of the Uivil Court (-u-idelsec. 8y Tk

Ack XL of 1858), it'is noti necessary to sef avide such order (Bikher v,
Dulputty, I. L. B,, 5 Calo, 368). It was suggested by Sir B. Peacock, G, J.,
and held by Normau, J., that & suit to recover money that has been
| erroneously paid away to & rival deoree-holder urider sec, 270 of Aot VIII
S of 1859 should be treated as a suit to recover the money by setting agide
400 the order of the Court in bthe execution department (Gogaram 2,
il Kartik, 9 W. R.. 514 ; Wooma v, Rambuksh, 16 W. R,, 11).. But sec. 295
oft Act X1V of 1882 expressly enacts that if the assets realized in exe-
cubion be paid by the Court to & person not entitled to receive the same,
any person 80 entitied may ste such person to compel him to refund
the ' assets. The order of the Court is oarried into effect once for all,
but is no impediment to a regular suit for the refund ; 'and for the
reagons stated by Markby, J., in 1 S8home, 26, it may he fairly contended
that it is nob necessary to set aside such orders. 1t should be observed,
el however. that the Bombay High Court considered an order under sec. 246
i RIS T VIIL of 1889 as & final bar of the dispubed right, and that
' it was mecestary to set aside such order. (See I L. R., 4 Bomb ,611.)
The same remarks might apply to orders underseo 832, Aet XLV of
1889, but there i this difference thab, orders under that section are
\ deelared to be finad, unless contested in o regnlar suit, Where a Judge
or 8 Collector does mot enterbain an application, or rgfwses to pass an
i order on fhe ground that he has no jurisdiction, this arbicle cannet
apply (Musst. Momudannessa . Mahomed Ali, 1 W, R., 40 ; Kristodasy o.
RamEkant, L. L. R, 6 Cale, 142), An order passéd without jwirisdiction
nead mot be set aside (Debi Persad v, Jafar Ali. L L. R, 8 ALLL 405 see
alto Ram Kissen v, Bhowani, I L. R., 1 All, 333,336, F, B.) Where a
Court having jurisdiction has pussed an order against which the law
allows no appeal, limibation will run from the dabe of such order and not
'from the date of the order passed on appeal (Qlumonisse v. Buldeo,
7 W. R, 151). An order in an execution-proceeding is an order in a

swit (I, Ly R., 8 Mad., 82),

-

gtk N Perind Time from which pariod
Description of suit. of limitation. Deging to run,
14.—To set aside any aet or One year v The date of the act
order of an officer of Gov- or order,

ernment in his official eapas=
city, not herein. otherwise
expressly provided for.

No. 14, (No. 16, Act IX.) See notes to preceding articla, It has been
held that the Oivil Conrb has no power to séf aside an order passed under
| the Land Registration Act, VILof 1876, B. C. Besides, sec. 89 of thab
Act expressly allows n regular suit for possession of, or for a declarabion
. of right to, immoveable property, notwithstanding any orders undex
i the Act. Such asuit is, therefore, not governed by this article (Luchmon
Al », Kanchun, I. L, R, 10 Cale., 525). When the suit is nob merely or
' necessarily a suit to set aside an official act of the Collector, but one to
| yecover immovenble proparty, this article does not apply (Krishnamma,
‘%, Acharyya, L L. R, 2 Mad,, 806). Under Act XIV of 1859 a suit
merely to seb aside an official ack was not expressly provided for, but
wos governed by the six yoars' lmitation under sec, 1, ok, 16 (Kebul Ram
». The Government, 5 W, B., 47).

e
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APPENDIX. _
SBCOND SCHEDULE—Fmsy Drvision : 551:11'.4-—( conld.)
| i Part IV~ One year, :
s ; Period Time from which period
Dascription of suit, of limitation, Beging to run,
16.-—~Against Government to One year wo When the attachment,
get aside any attacliment, lease or transfer i3
lepge or trausfer of im- made,

movenble property by the

| revenue authovities for ar-
rears of Government reve-
nue.

No. 15, (No.'17, Aeti IX ; soc, 1, cl. 4, Act XIV.) When a Ghatwal
hacomes a defaulter, it is in the power of Government to make over his
tentre to anobler persop on the condition of making good the atrear
due ; ov to transfer it or to dispose of it in some other! form. (See &,
Rag, XXIX of 1814)) 'A snit to set aside such & transferis governed
by this article (Chiftro ». The Asusistant Comimnissioner of the Sonthal
Pergunahs, 14 W. R., 203). g ;

nder the North-Western Provinces Land Reveune 'Act; XIX of
1873, macs. 150 and 154, the defaulter’s patti or mahal may be attached
and taken under direct management, A share or patti of a mahal may
also be transferred for a limited time fio a solvent co-sharer in the
mahal, on condibion of his payingthe arresr due from the patii.
(See. 157).

16.—Against Government to One year .+« When the payment is
recover money paid under made. i
protest in sntisfaction of ;
a claim made by the reve-
pue authorities on account
of arrears of revenue or
on aceount of demandn re-
coverable as such arrenrs,

No.16. (No, 18, Aet IX; see. 1, cl. 4, Act XIV.) When proceed-
ings are token under Chap., V of the North-Western Provinees Land
Revenue Ach, the defaulter imay pay the amount of arrears claimed,
widey protest, to the offiver taking such procéedings, and vpon such
payment the proceedings (arrest, distress, attachment, &e.)! shall be
stayed, and such defanlter may sna the Governmeng in the Civik Qourt
for the amount sopaid.  (See. 189, Act XIX of 1878.) As to whether an
unguccessful appeal to the highér Bevenue Anthorities against an ordaor
for the payment of revenus aba higher rate, and the subseguent pay-
ment of the alleged excess without any actual protest, make the pay-
ment a © payment under protest,” see Kebalram », The Govarnment,
5 W, R, 47, If money has been paid under protest for several years,
only one year’s amount can be recovered under this clange, (6 W. 1., 47 ;
11 Bomb., 1.)

17.—Against Government for One year o The date of deter-
compensation for land ac- mining the amount
quired for public purposes. _ of the compeusstion.

No.17. (No 19, Act IX.) 'This article does not, evidently, apply fo
puits against & person who may have received from Government
the whole or any part of the compensation awarded noder Act X



APPENDIX.

i ,SI'JLD\TD ‘%CH[‘TJULE I"mq-r DlVlS[O‘\i' Sures—(contd.)
Part IV~ -One year,

of 1870, (Seo seo. 40 of the Aet.) I has been held that art. 120
' np‘%hasto suoh a suit (Roy Nind ». Mir Abu, 6 ¢, 1. R, 45).'

. The Government is nof considered as a defm;rmr:/ of the money tnll
suoh time as it is made over to the owner of the land. (11 W, R, 1.)
The suit against Government must be brought within one year.

bEsttit iy Al Period | Time from which period
HouserptiDe, OR (AW of limitation, hegins to runp
~ 18,—Like suit for compensa- One year we Lhe date of the re.
| tion when the 'acquisition - A fusal to complete.

| is not completed.
| Ro. 18 (No, 20, Act TX.) Wlmn tiha Go:rernment declines to complete

: the acquisition, the Oollector ‘s bound to determine the amount of

” gompensation due for the damage (if any) done to the land (bythe
. olearing, digging or marking it out) and to pay such amount fto
the prason injured. (See seo, a)l Aab X of 1870.)

' 19.--—1?'0&’ compengation for One yaar, o When the imprison-
1 false imprisonment, ' ment ends,

_ No.'1_9. (No. 21, Aot IX.) See p, 241 (note), supra. * False imprison-

mant."—Unlawful deteniion of the pevson, i.e., without sufficient suthor-
ity.  'The illegal execution of a Jawful warrant or process may amount
tio false imprisonment. The article applies to suits for compensation—
. mot for removal of the injury.

20.—By exacutors, adminis- One year ... The date of the death
Iteafors or _mpcesenmtl?ea of the persaon
under Act No. XII of - wronged.

1855 (fo enable execulors,
adminisirators oy represents
‘atives to sue and be sued
| for certain wrongs).

No. 20, (No. 12, Aet IX)) Thig attiole :Lpplmq to certain suits by
executors, “&o. N’o 38 applies o similar snits against executors, &e,
Act XII of 18556 enabled executors, &c., to sue and he sued for damages
hor certain torts which, according to the law then in foree, did na¢
I surpive B, ov against, soch executors. &c. A suit for the valne of an
elephant wrongly sold by a decensed person, or for racovery of money
due by a decensed agent. against the representative of the deceased, is
not guvemml by Act XIE of 1855 (Sreemutbty Chundermoni 2, Santo-
moni, 1 W. R., 251 ; Nujuf » Patterson, 2 N, W. P, 103).

A suit by exacutors, &¢., of the parson w:-aaur,f? under Act XII of
1835, lies only when such wrong has caused pec nniary loss to the estate
Jof such person ; but a suit egainst executors, &eo., of a deceased nrony-
doer liey, though no pecuniary loss was 0o¢ asioned by it to the plaiatiff

Gokul Chunder v, Musst, Burreck, 2 Hay, 325), Canses of action for
defamation, nssault or other personalmguneq not causing the death of
the party do not survive to and against executors, &e. A cause of action
to sne for restitution of conjugal rights or for a divorce does nob also

. survive fo exesutors, e, (See e, 2!:8 Aot X of 1865, and sec. 89, Act V

ofl&l)
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APPENDIX.,

 SECOND SCHEDULE—Finst Divistoy: Surts—(contd)y
| Part IV.~—Oue year.

LA i Period Time from which period
Description: of suit, of limitation, beging to run,
21.--By executors, adminis- One year .+« The date of the death
trators or representatives of the person killed,

under Act No, XLIT of 1855
(fo provide compensalion (v
Jamilies for loss occasioned
by the deuth of a person
‘caused by actionable wrang).

No. 21. (No.18, Act IX.) No action or suit was formerly maintainable
against a person who, by hig wrongful act, negleet or default, cansed

the death of another person, Act XTIl of 1855 renders the wrong-
dosr answerable in damages Lor the injury so caused by him,

29, —For compensation forany One year «+ When the injury s

other injury to the person. comumitsed. il

No. 22. (No. 22, Act IX ; sec. 1,¢l. 2, Act XIV.) TInjuries to personal
liberby, to reputation, and to life, arve separately provided for. Thig
article relates to immediate or consequential injuries affecting a man's
limbs or body or health. Injuries caused by the unskilfulness of a
physician or surgeon may come under this article.

23.~-For compensation for a One year «. When the plaintiff is .
malicious prosecution. ncquitted, or . the

prosecution is other-
wise termivnted.

No. 28. (No. 23, Act IX.) 'The prosscubion must terminate in Javer
of the plaintiff (Bhyrub » Mohendro, 13 W. R., 118), a8 1n an acquittal,
a discharge, or a withdrawal of the charge. A malicious and illegal

arrest in a civil case does not fall under this arsicle, Arb, 19 may |

apply to such a case.

Where there has been no prosecution, sud the complaint made is the

only act done, the date of the complaint is that of the wrong
(Muduirapa ». Fakirapa, I L. R, 7 Bomb., 427, 430).

24, —For compensation for One year ws When the libel is
libel, published. '
No. 24, (No. 24, Act IX ; gec. 1, el. 2, Act XIV.) Limitation runs from

the time when the libel is published, not when the plaintiff becomes

aware of it (Robert and Charriol . Lombard, 1 Ind, Jur, N. 8..192),

Limitation does not ran from the time when the libel is firat published.

Proof of thesale of one copy of the libel within one year of the suib

will negative the plea of limitation (Duke of Brunswick ¢ Harmer,

14 €. B,, 185, cited in Darby and Bosanquet, p. 29). A libelis some writ-

ing, picture or the like, containing defamatory matter,

25, —For compensation for  Oue year vy When the words are
slander, spoken,on,if the words

are nog actionable in
themselves, when the
special damage com-
plained of results,

L.



APPENDIX,

. :_ S.lﬂ(}OND SCHEDULE—First Divistox : Surts— coutd)
A ' Part IV.—0ue year,

No. 23, (No. 25, Act IX; sea, 1,¢l. 2, Act XIV.) This probably includes
i standeriof 4itle,!
| To oall a tradesman a bankrupt, a physician a quack, or a lawyer a
knave, or to say of a Magistrate that he is partial and corrapt, is sufficient
o wive a cause of wcblon without spocial damage, Iwmpeaching a man of
' | gome punishabie erime, or charging him with having a disease tending
L to exelude him from society, is also actionable per se. (See Stephen's
' Commentaries, Vol. ILL) .
©U1E the words are nob actionable in themselves, time rung from the date
' when the specinl damage complained of results. It is apprehended thak
the plaintiff caunot briug a subsequent action for subsequent damage.
(Bap Linmb v, Walker, 3 Q. B, Dy, 359, 395.) This iz nob a case of a con-
tinning wrong under sec. 23. Ib comes under sec. 24.  (See p. 222, supra.)

i : Period Time from which period
Description of suit. of limitation, begins to run.
26.—For compensation  for One year vee  When the loss occurs.

sy of service occeasioned

by the seduction of the
plaintiff's = sevvant or
dauglhiter,

No, 26, (No, 27, Act IX.) The English theory on which the remedy
for such a wrong as that of seduction of a young woman is based is a
theory which has no place in the law of this country. The aclion is
founded npon the loss of serzive of the daughter, in which service the

parent 13 supposed by a fietion to have u legal right or interest (Rax
Lal ». Tula Ram, I. L. R., 4 All, 97).  The action is in substance brought
to repair the oubrage done to paréntal feeling, (Stephen’s Commentaries,
Vol 11L) A master standing in loco parentis may, according to English
lasw, Tapintain o similar action for debauching his servant, (id,)

27.—For compensation for One year i The  date of the
inducing a person to break breach,
4 contract with the plains

it

No. 27.  (No, 28, Acb IX.) The inveigling or hiving the plaintift's sers
vant which induoces a breach of contract comes under this article, In.
dacing ryots under contract with the plaintiff to cultivate indigo tio break
that contract falls under this avbicle. Under Act XIV of 1859, the six
years' rule applied to such cases (Meer Mahomed ». Forbes, 8 W. R, 267).

28.~TFor compensation 'for One year .o The date of the dis~
an illegal, irvecular or ex- Lress.
eessive dintress

No. 28, (No. 20, Act IX)) Distress is a taking without legal process
of o personal chattel for the redressing aninjury, the performance of &
duty, or the satisfaction of a demand. Distresses may be made on cattle
damage-teasant, and also for vents, rates, baxes, &o.~—Wharton. :

The distraint of crops for ronts. and suits in respect of such distraint
in Benxal are specially provided for im Act VIII of 1869, B, €. (See
gecs. 07-<100.) This article does not govern suits for the re-deliver
(replevin) of goods taken unluwifally in distrvess, ;

M M
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T APPENDIX,

SECOND SCHEDULE--First Drvision : Sutrs-—(oouid.)
Part 1V~ One year, -
Wit e Period Time from which period
Deseription ‘of suit, ' of limitation, beging to run.
99, Tor compensation for One year ve The dute of the seis
wrongful seizure of move- Py zuve.
able property under legal
pracess,

‘No. 29. (No, 30, Aet IX)) Limitation commenced o run from the
date of the sagm'a of maveable property, and not from the date of the
relense £rom abbachment, &o. (Ram Sing v, Bhadro, 24 W. R., 298, See
P. 222, supra). | '

Tt has been held that meney is ¢ moveable property,” and that a suib
$0 recover money wrongly taken in execution, with or without damages
in the shape of interest, is a suit for compensation wishin the meaning
of this axticle (Jaggevan v. Gulsm, 1. L. R., § Bomb., 17).  When injury
is caused by an injunction wrongfully obtained, art, 42 applies. -

Part V.—Two years.
80.—Aoninst o carrier for Two years ... When the loss or

compensation for losing or Injury oeours,
injuring goods, .

31, —Agminst a carrier for = Ditto .o When the goads ought,
corapensation for delay in to be delivered.

delivering goods. _

Nos. 80 & 81. (Nos. 36 & 87, At TX.) These articles apply to private

curriers as well as to common carriers, whether by land ov by water.  Ib
has been held that where the liability of the carricr arises out of & eons
trect respecting bhe delivery of goods, a suib for compensation against
him is governed by art. 115, and thab these articles apply where there is
1o such contrach, and loss or injury to goods avises from a torb—el g.,
from allaged neylizence or want of proper gare on the parbh of the cars
rier (The B, I.8. N, Co, . Hajee Mabomed, 1. L, R, 3 Mad., 107 ; Kalu
Ram #. The M. R. Co,, I.' L. R., 3 Mad., 210). )

From the more fact of non-delivery of the goods on a cerbain date, it
eannob be inferred that the Joss of the goods ocenrred on that date. If

the earrier claimy the beunefit of this article, /¢ onght to prove the dute,

of the loss. supposing the plaintiff has given primi facin evidence that
his suit is not barred by limitation (Mohon Sing wv. i, Conder, L L. K.,
7 Bomb,, 478).

82.— A gainst one who, having T'wo years . When the perversion
a right to nse property for o first becomes known
specific purposes, perverts - to the person injured
it to other purposes. . thereby.

No. 82. (No.88,ActIX,) Thewords * first becomes known" ocour
in this article ; and the words “ first became known.' in sec. 18 the words
« firgt beeome known,” in art. 114 ; the words “ first learns,” in arb, 48 ;
and the words © becomes known,” in arbs, 90, 91, 92, 95 and 96, 'See
p. 225, supra.

Thiy arbicle also applies to nctions of #orf only, and not to guits in res-
pect of perversion, when such peryersion amonunts ton breach of a covenant

gubject to which a tenant holds the demised premises (Kedar Nath v.

Khetter Panl, L L. B., 6 Cale., #4),



APPENI)I X! "

 SBOOND SCHDDULE Fresr Division : Sorrs—(contd.)
Part Vie=Two yewrs.

| ¢ Period Time from which period
! Descupunn of suit. of limitation. bewing to ran.
83 ~~Under Act No, XIT of Two years ' ... When the wrong coms
1855 (o enable executors, 1 plained of s done.

admimstrators  or repres
sentatives fto sue and to be
wwed. for cerinin wrongs)
Aagainst an executor, ndmi=

L nistrabor or Obhl'l' repre-. '
| sentative,

‘No. 33. (No. 39, Act IN.) Bee notes to art, 20.

84.~~For the recovery of a  Two 'ye.:u'a . When possession is

wite. | demnnded and re-
fused.

35 —For the rvestitution of | Ditto o Wlhen  restitution is

comjugal rights. demanded  and s

refused by the huse
band or wife, being
of full age aud sound
minc.

Noy, 8t and 35, (Nos. 41 and 42, Aet IX.) When a thn:d person
- detaing the wife. a suit for recovery of the wile lies againgb anch person,
A decreein asnit for restibubion of conjugal rights is exeented under
gae, 260 of the Civil Progcedure Code. A decree in a suib for the recovery
of a wife is executed under sec. 259 of the Code. Ib has been held by o
Fall Bench of the Panjab (hief Court thab, so long as the relation of
Tiushand and wife subsists, a suit against the wife for the restitution of
cunJu al righta is not barred under this article (vide see. 23), and that
a suit for the recovery of a wife may be bmaghb within two years of
any demand and refusal. See Rw'm. Znd Ed., p. 102, Limitation runs
from date of * demand and refusal,” not from date of ** the JMirst demand
and vefusal.” Timedoes not run from the refusal of a minor or insane

Cwife. The refussl from which Hmitation runs must be an abselute

refnsal, Saits for restitution of conjugal rights under the Indian
" Divorce Aot are nub governed by this article. (See soe, 1, and the notes
under it

_36_‘.'——_F<n- compensation for Two years «x When  the malfea-
any malfeasance, misfea- sance, misfeasaiecs or
saice or nonfedsance ins- non-feasance  takes
dependent of contract and place. '

not herein specially pro-
- wided for,

No.36. (No.40, Aot IX.) Suits for compensation for torts not spe-
~gindly provided for in this schedale are governed by thiz general dxticle,
Noa. 65, 115, and 116 are the gmmml articles for suits for cumpf-nsat.mn
for braaches of conbracts ; No, 40 i8 the genaral article for saits for speci-
fio moveable property ;. No. 50 for snits on bills, notes and bonds. No. 144
for the possession of immoveable property s and No. 120 for all ether suits.
No, 149 applies !;0 all suits bJ Government.  For an explanabion of the
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SECOND SCHEDULE & Frast Division ; Suirs - (contd.)
' Pariy V.—Two years.

tierms malfensance, misfensance, and non-feasance, gee the notes nnder
gec. 24,

Where on a complaint of thelt of grain against the plaintiff, the
Mugistrate, of his own motion, attached t.%m grainand referrved the parties
to & gult in tha Civil Court to eatablish their right, and the complainant's
suit was dismissed by the Civil Conrt, and the groin réstored to the
plaintif in o damnged stave. it was held thab plaintiff’s suib for damages
for wrongful detention of his grain was at best governed by art, 86,
and that limitation commenced to run at the latest from the date of
attachment (Muadvirvapa v. Fakirvapa, L. 1. B., 7 Bomb,, 427); S,

A suit for the value of standing crops carried away by the landlord
on the strength of an ejectment-decree subsequently royversed has been
held to be a suit for mesne profits under art, 109 (Shurnomoyes .
Pasarri, I, L. R., 4 Calc,, 625). An ordinary snit for compensation for
wrongfully earrying away standing crops has been held to be governed
by art. 36 (Fandah v. Jeunudi. I, L. R.. 4 Cale. 663). Justice Field,
however, in an unreporked case. held, that ns such cartying away is pre-
veded by a trespass on immoveable property, it may be treated us matter
in aggravation of the trespass, and as such governed by art. 89, What-
ever injury o trespasser cuuses fo the property while he is trespassing,
or which results immediately from his acts, 8 matier in aggravation of
the trespnss, and as such is proper for the consideration of the Court
when estimating the damuages to be awarded for the trespass. (Phear
on Rights of Water, p. 100, Hee also Morm of snit for trespass,
sched. iv, Act XIV of 1882; and Naasimma v Ragupatbi, L L. R,
6 Mad., 176.) Asto the time whon the cause of action for a tort geners
ally arises, see p. 221, supra. At

Part V1I.—Three years.

Peviod Time from which period

Rreseription ot e of limiration. Deging to run,|

87 —For compensation for Three years .. The date of the obs-

obsiructing a way or a tructipn,
watercourse, b .
38, —For conpansation for  Ditto we The date of the divers
diverting a waterconrse. gion,

Nos. 87 & 38, (Nos. 31 & 32, Act IX,) Suits for injunctions for the
removal of obstructions, &e.. are not governed by these articles. :

Where the obstructions arve in the nature of continuing nuisances, the
canse of action is renewed dedie in diem so long as the obstruction
is allowed tocontinue. (See sec. 23, and Rajrup Koer ». Abul Hossein,
I, L. R., 6 Cale,, 504, 404,) If there was any distinotion under Act X1V
of 1859 as to suits for removal of continuing obstructions and saits for
damages for such obstructions (see 5 Mad., #, 24 ; and 3 Mad., 111, 118},
such distinction does nob exist under the present law, Sec. 23 applies
Yo both classes of suits, Hven ug regards a cluim for damages only, u
conpinuing obstruction gives rise to a fresh cause of aoction as fresh
damale results from i, (3 Mad., 111,1 13.) - '

Obstructions and distnrbances of o¢fer easemanis,—e. g., of the right to
light or air-—are not specially provided for. Art. 86 will apply to suits
for compensation in such cases, An obsbruction to the migration of fish
to and fro in plaintiff's julkur is not an obstruction to a watercouise,
(See Mobaranee Burnomyee ». Degumbary, 2 Shome, 93,) Independently
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- SECOND SCHEDULB-~Frrer Diviston s Svrrs —(contd.)
. Purt VI=Three years.
of any question of Limitation properly so called, mo #igkt to an onse-

. ment can be estadlished under sec, 26, if its enjoyment was dnterrupted

| bwo years before the institution of the suit. It the plaintiff cannot
establish an immemerial vight, orn right created by grant, &e,c he must
| sue within two years ot the interruption.. See pp. 410-—414, 428, supia,

i Gt ; Period MTime from which period
Description of suit, of limitation. beging to run,
39, —Ior compensntion for Three yeurs .., The dute of the tres-
trespiss npon innuoveable : _ pass,

property, ; i

- No, 89, (No. 48, Act IX.)  See the notes nnder art. 86,

. A trespass upon land is committed by entry on the same witheut Taw-
fal aashority, angd is in Biglish law called trespass guure elawsam Jregit
as distinguished from brespass to ancbher's goods of person, A man is
angwerable not anly for hisiown trespass, but for/that of his ecattle also.
(Btephen's Commantaries, Vol. I11.) An act committed bigond the bowitds
I ofithe property affected by it may be & nuisance, but iz not a trespass.
(Phear, 101} The trespass continues &0 long .as the unlawful entry

lasts (L L. R., 6 Mad,, 171, 178).  Suits to 7ecorer immoveable property
( from o trespasser are governed hy art. 142 (T. L. R., 6 Bomb., 580),

. Fishing in/plaintiff's tank orlake without his permission is an act of
trespasd only, when the plainbiff himseif isinat preveuted from fishing
there (Lmkbimoni v, Kornna, 8 €. L. R.o 509). But the acts of the
" defendaut in taking fish from the tank 'or lake cinnot be considered as
guccessive achs of srespass, if they appenr to bave been exorcised con-
tinuously under & claim of right, Thay mnst be congidered as a dis.
| ‘possession by the defendant of the plaintifi's right pre fante (Parbutty
4, Mudho, I, I R.. 5 Oalo.. 276).

A bresposs when. 16 amounts to an ouvfer of the possessor of the pro-
perty, eannot ho treatied as a ' continuing wrong ' under sec. 23.

_40_.‘-.-—13‘61- compensation for Three years ... The date of the in-
inﬁ'iugiug cnpy'l'_ighh Oor ﬂllyl y ﬁ‘i"ge"]eut'
. other exclusive privilege. ' .

No, 40. (No. 11, Aot IX ; see. 1, ol, 2, Act XIV.) A “ patent right” in
respect of o new nighinfacturs is:an exclusive privilege like © gopyricht,”
An exclusive vight of ferry is also an exclusive privilege, but wot of a
like mature with * copyright”’ A suit in vespecs of a vight of Yorry is
therefore not governed by this article. (See Rules of ‘construction.)

The taking of an decownt of profits made by the defendant is only a
mode of compensating an inventor for the infrinrement of his privilege,
A eunit for suoh an aoccannt is governed by this article (Kinmond v,

 Jagkson, L L. R, 3 Cale, 17), : :

'4l.—To restrain waste ... Three years ... When the waste beains,

. No. 41, Suits for compensation for waste are governed by the general
provisions of arb. 86. Illustrations (w) and (n) under gec. 54 of Aot T
of 1877 give instances of suits to restrain waste by Hindu widows and
‘undivided coparceners. :
- Waste is' any considerable spoil or destruction in houses, woods,
. gavdens, “trees, landa, &o., by a lessee;, a life-tenant, a mortgagor or
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morﬁg&gea in possession, w ¢o-sharer, &e. The conversion of arable lnnds
into #hits lands, and vice versd, may amount to waste. (Svephen, Vol. LII ;|

Wharton.)

According to the Baglish law, mwaste is an injury to #enl property.
For an instance of waste of personal property, see Hurry v, Apoorna,

6 Moore's 1. A., 433,

e ; Periad Time from which period
Description of suit. of Hmiration, beging to run,
42. Tor compensation for Three years ... When the injunction
injury caused by an injunes ceuses,

tion wrongfally obtained,

. No. 42. (No, 86, Act IX.) An award of damagzes under seo. 4_97, Acti :
X1V of 1882, for an ad-interim injanction wrongf ully obtnined, bars any
suit for compensation in respect of the issue of Ench injunction,

43.—Under the Indian Suc- Three years ... The date of the pay-
cassion Act, 1865, Section ment of distribution,
1320 or 321, or under the

Probate and | Administra-

tion Aet, 1881, section 139

or 140.* to compe! o refund

by a person to whom an

-executor or administrator

has paid a legacy or distris

" buted assets.

No. 43. A creditor or other claimant against the estate of a deseasad
person may follow the assets or any part of them in the hands of the por-
sous who may have received the same from the sxeoutor or administrator,

44,—By a ward who has Three years ... When the wardattaing
atained majority, to set mujority.
aside a sale by his guardian,

No. 44. 8ee L L. R., 4 Oale., 523, and pp. 255, 256, SuP .

A tsale” does not include a mortgage or lease, but art. 91, read with
see. 7, will apply to suits to set ' aside instrumenis of mortgage
or lease, exeouted by the gnardian of a ward, (See Ramansar v, Raghu-
bar, I L. R., 6 All, 490.)

Where the salo is ab initio void, as where a guardisn or managex
appointed under Act X[ of 1858 sells his ward’s immoveahle propsrty
without an order of the District Judge previously obtained, it is mob
necessary to sei aside the sale. A suit for recovery of the property
against the purchaser in such a case will be governed by the twelve
years' rule of limitation. As to suiss fur veaovery of property generally,
soe notes under art, 91, and L L. R., 5 All,, 490,

45, —~To contest an  award Three years ... The date of the finnl

under any of the fﬂl]nwillﬁ awaird  or order in
Regulations of the Benga the case,
Code 11—

VII of 1822, IX of 1625, and IX of 1833.

* Vide Act V of 1881, sec, 156,
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Part VI.—Three years.

. No. 45, (No.44, Act TX; see, 1, ¢l. 6, Act-X1V.) No. 45 applies to suits
by any person, whether bound by the awavd or not,  No. 46, bo snits by
a party bound by the award, It was held by the late Sudder Court at
Ooloutta, that asan anction-purchaser at o revenue-sale was not the legal
representative of the former proprietor in the property sold, the rule of
limitation fixed in Act XIIL of 1848 (to which this article corresponids)
did not apply to aclaim preferred by snch & purchaser tocontest the award
of the Hevenue Officers, though such award was binding on the former
proprietor. The framers of Act X1V of 1859 (sce sec. 1, cl. 6) introduced
words to shew that the law was to be regarded as binding on all parties
whenever and under whatever title they might have acquired the
properby affected by the award of the Revenue Otheers, (See the Report

0 . of the Select Committee on the Limitation Bill, dated 8th January

1859 ) 'This chauge in the wording of the law was not considered in
Pureeag », Shib Ram, 3 W, R., 165, as that case was decided under the
old Jaw. But in Mohima v, Rajeoomar (10 W. ., 22). 8ir Barnes Peacock,
C.J., points out thab, now, w person is nob entitled to ask the Counrt to

i rectify or set aside an award in a suit commenced more than three

years after the date of the award, whether he is legally bound by the
award or not. ' :

- Mhe Regnlations referved to in this and the following article relate
tio the settlement of lands, &o., and empower the Revenue Authorities to
talle judicial eugnizance of cerbain claims and disputes respecting
lands, &e. '

A thiskbusi-survey-award relating to bonndaries, in Bengal, is treated
as an award under Reg. IX of 1825, (See Rajah Sahib Pershud v, Ra-
jendro Kishove, 12 W, R., P, C.. 6, 18.)) An award under these Regulations
A8 an adjudication of some dispute after the parties have had notice of
the proceedings. (See 3 W, [, 7,and 11 W. R,, 389 ; Thompson, p. 115.)
It mush be a judicial act of the Revenoe Officer (I. L. R., 3 AlL, 738).

(el y Perind Time from which period
Description of suit. of limitation. Leging Lo run.
. 46—By a party bound by 'Three years ... The date of the final
such award to recover any award  or order in
property comprised therein, flie case.

' No:i 46, (No. 46, ActIX ; sec. 1, cl, 6, Act XTIV,) See the notes to art. 45.
In a suib by A against B, A i not bound by an award obtained by
A and B against C (Komul ». Bissonath, W. It.. Spl. No., p. 128. . B.)

. This article applies only to suits by the purties to the award (Kanto .
"Adad AN, 5 UL R 462). A purchaser at a revenne-sale, not heing the
legal representative of any of the parties to the award, is not bewnd by
fhe award. A snuit by a person in possession to have his title confirmed

i8 mot a suib to recover property within the meaning of this article.

A person who remauins in possession for thiree years after the making of
the revenue award is not barred by this article from maintaining a suit
to confirm his ticle. As the award doss not determine the title of the

- parties, it is nof necessary to set aside theawardin such a case (Mohima
v, Rajeoomar, 10 W, R., 22, 24), Hven if the plaintiff is actually dis-
possessed two years affer the award, he is bound to sue within three
years of the award. The ruling in Mozuffer Ali's case (10 W, R., 71) is

- opposed o the wording of the law. (Thomson, p,114.)

A temporary settlement of lands by the Collector, where there has
heen 1o award agaeinst the plainbiff, is no bar to his claim for a perma-
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nent sottlement, If the »ight of the malik is anyhow recognized by
the Collector, the possession of the person with whom a temporary setble-

ment, is made is not adverse to the malik (Kvisto ». Kashee, 17 W, T
144 5 Disseshuves o, Kalee, 18 W. R, 198 Kristo ». Shama, 22 W, R.,

1820 3 see also I. T R.. 10 Unle. 697, 709).

Where the law allons an appeal to the superior Reven e Officers, the
eriod of limitation runs from the date of the final order in the case.
The fact that the appeal was summarily dismissed or that the Trerts

of the case were not entered into, does not make the order the less a
final order (Krishna », Mahomed, 10 W. R., 51).  But where A and B
are similarly affected by nn award, and A only appeals. B connob com-
pute the period of limitation under this article from fhe dute of the
rorder on A's appeal, The three yenrs are to bo computed from the date

cwhen  the award’ becomes flnnl, so far as tlie plaintifl ' is concerned

(Tulsiram ». Mahomed, 10 W. R, 48).

A suib which i8 within time under this nrbicle -mﬁ.jr,. new.rarbh.eless', be
barred by art. 142 or 144 (Sce 8 W. R., 209 ; 10 W, R, 249.)

Deseription of suit, Perind Time. from which p‘ermd.

of limitation, begins to run,

47.-<By any person bound Three years ... The date of the final
by an order respecting the ! order in the case,
possession  of  praperty - '
‘made’ undér the Code of
Criininal Procednre, Chaps
ter: XL, or the Bombay
Mamlatdars Couvts Aet, or
by any - one chiiming undetr s
gich person, to recover the- : ey
property comprised in suech .
order, .

- Noo47,  (No. 46, Act IX; sec. 1, el. 7. Aot X1V.) Orders passed under
Chap. XIT of the Criminal Procedurs Code of 1882 are, by virtue of
soe. 3 of the Code. governed by this article. (Seo I 186, supra) _

A person who was-no party to the proceeding before the Magistrate,
and who does not ¢laim under any - party to such proceeding, is nof
bound o sue within three years nnder this article, The dictum in
Lekbraj Roy's case (14 W, R., 395) that the zemindar ia boand by an
order passed against his ijaradnr can hardly be sn pported. = | i

Orders under gac. 630, Aet X of 872, ov sec, 145, Act X of 1882, are
governed by this article. An order under soc. 147 of Act X of 1882
relating to easements i8 probably not governed by this article. Orders
under gecs, 532 and 534 of Act X of 1872, specially those under the latter
tection, would seem to be included in “orders respecting the possession
of property under Chap, XL of Aot X of 1872, :

Where the Magistraté is unable to satisfy himself a3 to which party.
is in possession, or wherg he decides that neither parhy s in possession,
and he attaches the property nnder sec. 581 of Act X of 1872, ‘or'see, 146,
Aot X of 1882, his order is 1ot “an order respecting the possession of
property " (Akilandun #, Perigsami, T, L R.. 1 Mad., 309). :

The article can only apply where the possession of the defendant was
coufirmed by the Magistrate, Tt does not apply in favor of & party who
subsequently succeeds, by a regular suit, i ousfing the person whosa.

i
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| possession was so confirmed (Aukhil v, Mivza, 6 C. L, R., 93 ; see pp. 104
and 332, supra, a8 to possession notwithstanding the order).

| A suit hy aparty bound by an order of the mamlatdar, for a partition of

the whole property, a khare in which was in dispute before the mamlatdar,

| i8 nob o suit to recovar the property within the meaning of this article.
| (See 1. L. R, 5 Bomb., 25 and 27,) There ia nothing in this article to
restriot it o immoveable property only. (See L. L. R., 6 Cale., 709.) The
ordar of the Sessions Judge refuding to move the High Courf to interfere

Cwith the Magistrate’s order cannot be treated as the final order in the

. ¢ose. (See Kangali v, Zomarudonissa, I L. K. 6 Cale,, 709.)

A perbal order alleged to have been passed by the Magistrate is not
| an order within the wmeaning of this c¢lause (Mahomed ». Gunga,
|9 Agra, 26). As to mamlatdars, see Bombay Act V of 186f, By an
expreas pravision of thab Act, the decision of the mamlatdar is not con-

~ clusive ns to the point of actual possession in any subsequent suit., But

' the decision of a Magistrate under the Code of Criminal Procedure is
| conclusive as to the possession. (Lillu ». Annaji, I L, B., 5 Bomb,, 387).

Period Time from which period

Deseription of suit. of limitation. begins to run.

48,--For gpecific moveable Thres years o« When the person hay-

property lost, or scquired ing the right to the
by theft, or dishoness mig= possession  of  the
appropriation or conver- property first leains
gion, or for compensation in whose possession
for wrongfully taking or it s,

detnining the same.

49.— For other gpecific move-  Ditto sov. When the property is
able pruperty, or for coms wrongfully taken orv
pensation  for wrongfully . iujured, or when the

taking or, injuring  or detainer's possession

Cwrongfully  detaining  the becomes unlawful.

same.

Nos. 48 & 49, (Nos. 48, 47, 85, 34, 33, 26 of Act IX ; seo. 1, cl, 2, Act XTV.)

& Movedble property " inculdes money (see arts. 29 and 84: L. L. R.,
8 Bomb, 17), but. ** specific moveable propervty » can hardly inelude woney,
A Division Benoh of the Allahabad High Court has, however, held that
a snit to recover a sum of mokey entrusted fo the defendant for a speei-
fied purpose and misappropriated hy him. is & suit to which art. 48
applies (Rameshar . Mota Bhikh, I, L. R, 5 All,, 341), See notes to
arh. 1 as to the distinction bebtween money and other chatbels. Where
moveable propecty belonging to Z has been wrongfully converted by A,
and such properby has been sold by A’s brother on A's account, and the
gnle-proceeds are subsequently held by A's brother on acoconunt of A's
widow, there is no dishonest misuppropyriction or conpérsion on the part
of \A'S Hhrother, nlthough he is responsible to Z for the money in his
handy (Crurudas . Bamnaraing I Lo R 10 Calel, 860. B C.)
| Standing crops ave not moveable property (L. L. R., 4 Cale., 665), but
when such crops are cal. they may be freated as moveable property. As
o when'the possession of moveable property agreed to be gold and
pattly paid for bacomes unlawful on the part of the vendor, see sec. 78,
Ach IX of £872, Where the arreement is mada for the sale of immoveadle
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and. movenble property, sec. 85, Act IX of 1872, applies, 'The possession |
of the yendor or of his subsuluant transferree in such & ouse becomes

unlawful from the date of a decree for specific performince of the
agreement (Dhondiba ». Ramchandra, I. L. R.. 5 Bomb,,554), In a 'suit
for wrongfully debaining title-deeds, time runs from the date when the
fitle to the property compr iged in the deeds is adjudged to the plaintiff,

or the detainer’s possession obherwisa becomes unlawful., (Ree No. 33,

Act IX of 1871.) Acbions of trover come nnder arh, 48, and antlons
of detinue nuderart. 49, (See L L R., 7 Bomb., 490} Art. 49 is the
most general article applicable to suits for moveable property. Arts, 123,
126 and 127, which allow a period of twelve years, apply lo certain suits in.
respect of moveable or immoveable property. Axh, 183 preseribes
period of twelve years for suits for the recovery of moveable property sold
by a trusbee. depositary or poawnee, Art, 146 allows & period of thirty’
years for the recovery of moveable property from the depositary or
pawnee himself,

Rl iy : Period Tima from which period

EASROERION O} At of limitation. begius to run, '

§0.—¥or the hire of animals, Three yem‘s v When the hire  be~
veliicles, boats or honse- comes payable,

hold f'mmtlu'c

No. 50, (No. 49, Act IX ; seo. 1, c{ 8, Aet XIV.) Art. 50 refers fo the
hire of certain things fm: use (Eemim red).  Art, 66 refers to the hire
of labonr and services. Art. 50 and many of the following articles
in Part VI treab of sotions ez-coniractu. Where w contract is vegistored,
a suib for compensabion, for its breach is governed by art. 116, and not by
any obher axticle, -

§1.—For thebalanceof money Three years ... When the goods ought
advanced in payment of = - to be delivered,
gooids to be delivered.

No. &1. (No. 50, Act TX ) Balance—That which expresses the differ-
enca befiween the dubhpr and creditor sides of an account.— Wharton,

Money-—It seems to be thought that mouey " only means coin in
gold, silver or copper, Bub in law * money' means and includes net
only coin, but also penerally any paper. obligation or security that is
nnmedmboly and certainly converfible into casgh, so thatb nonhmg can
mtert‘em with orprevent such conversion, (Per Stuart, C.J., in L L. R,

3 All, 788, 793.) “ Money " includes any ecurrency uwnally and lnwfully
employad. in hnying and asll ling as the equwulenb of money, as bauk-
notes and the like.--Webster. “Money ' is the name given to the com-
modiby adopted tO serve as the marchandise bennale, or universal equi-
valent of ‘all other commodities, and for which individuals readily
exchange their surplis products or gervices.—Brande. Hven proviucial
notes, if recoived as monsy, are money, bul stocks are nob mouay
(Rosco’s Digest, 543.) Por the protection of commarce, ¢ moeney '’ cannot
be pursued ‘into the hands of a boad Jide holdar to whom it has passed
in cireulation, but this rnle does not apply to other chat‘ﬁels. (See
Lewin on Trusts, 7th Ed., p. 763.)

If there is no express sbipulation as to the time of delivery, and the
time cannot be ascertained by reference to any usage of the trade, or to
the conrse of dealing between the parties, a reasonable time from the
date of the advance of the money should be allowed (Boiddonath ¢,
Lalunnissa, TW. R, 164).



APPENDIX.

SECOND SCHEDULE—Firer Diviston: Sovrs—(contid.)
' Part V1—Three years.

T : Pariod Time from which period
i Desuriptinn .°'f 3"‘“"'. of limitation. begims to run, '
52.—Tor the price of goods Three years ... The date of the deli-
sold and delivered, where ' very of the gouds.
~ no fixed period of credit is
agresd upon. :

'No. 52, (No. b, Act IX.) Arts. 52 and 53 are based on the ruling in
. Satoowry v, Kristo Bangal, 11 W. R, 520. Under art. 52 the date of the
‘delivery of each article is the date of the cause of action for its price.
| Where all the items of an account are on one side, as, for instance, in a

" tradesman's bill, the fach that soms itemy are within the period of limit-
| ation does not take the earlier items onb of the operation of the statute,
| (Banning, 200; 11 W, R., 56295 and notes to arbt. 85) As to what
constitiites delivery, see secs, 9092 of the Conbract Act,

63 —~Tor the price of goodé Three years ... When the period of

sold and delivered to be credit expires.
paid for after the expiry of
uﬁxed_period of credit.

No. 63. (No. 52, Act IX.) See notes to art. 52,

| §4.~For the price of goods Three years ... When the period ' of
gold and delivered to be the proposed  bill
paid for by a bill of exchange, elapses.
nosuch bill beinyg given.
No. b4, (No. 53, Act IX.)
When the confract was for six months’ eredit. the payment then fio be
© made by a bill at bwo monshs. it was held that an action for the price

would not lie ab the expiration of six months, and that the time began

o ran frowm the expiration of (6 4 2 = ) 8 months. It was observed thaf
the paly acfion that would lis before the expiration of the period of fhe

proposed bill was an action, not £or the price, but for breach of contrach
in not giving the bill (Help ». Winterbottom, 2 B. and Ad., 43173 Darby
and Bosangueb, p. 19),

55— IMor the prica of trees or Three yoars .o The date of the sale,
growitg erops sold, by the
pluinsitt to the defendant
where no fixed period of
eredin is agreed upon.

No. 5. (No. 54, Aot IX.)

Guits for the price of goods, tress and growing crops are provided for
in arks. 52 to 55, Thers is no such article for bthe price of land or of
immaoveahlo property other than trees or growing crops.

66.—For the price of work Three years .. When the work is
done by the plaintiff for . done.

the defendant at his request,

where no time has been

fixed for payment.

No. 56, (No. 65, Act IX.)
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A suit for the price of work done by an attorney or valkeel is #}J{-’«f,!i-'rif{y.

provided for. (Hee art. 84 and W. R, Gap No.. 18.)  Where w duty
requires a continuiiion of servicas, the completion of the duty is the cnige
of action, (Angoll, 148,) The work mush have been done st the Jequest

of the defendant,

eripti suit, Fi iy i
Description of of limiracion, begins to rin,

57.~I'or money payable for Three years .. When theloan is made,
money lent, .

No, 87, (No. 56, Act IX; seo. 1, el. 9, Aot XIV.) A suit for m'n'n.ey
fent in the ordinary sense of that expression, iy for a loan repayable

as enee, v what is the same thing in point of law, repayable oo demand.

Where there iy a writben or verbal agreement Siaing a Cevtain date

for the repayment of she money, limitation runs from the specified.

date of paymoent. Where such agreement is serdal. art. 115 applies
(Rameshwar «. Ramehand, I L. R., 10 Calol, 1083).  Where it is writiten,
arf. 66 or some other article will apply, ,

68.-~Likesuitwhen thelender “Lhree yoars .. When the cheﬁ:m_ ig

has given a cheque for the ' paid.
money.

No. 68, (No. b7, Act IX.)

A chequoe is a bill of exchange generally drawn on a banker and pay-
able on demand. ! [ !

If & loan is made by means of a chaque given by the lender, a canse
of action does not arise aguinst the dehtor till the ohegue is cashed, evon
if the debtor makas nuse of the cheque nnd receives aredit for it from his
own banker before the cheque is actually paid (Gavden o, Bruce, L, R.,
3 C. B, 800 ; Banning, 25), T .

69.—For money lent nuder Three years .. When theloanis made.
un agreemens that it shall '
be payable on demand,

No, 59.  (No 58, Act 1X)) :

See pp. 72, 220, & 221, suprw, and compare Nos, 72 and 78, * Where d
man promises to pay a sum of money, &e., on detand, which it is his
duty to pay whether a demand be made or not, then the money becomes
paynble ot once. and no demand is nacessary before suing him for it as,
for ingtance, in the ease of money ient, and money due for govds sold ov
for work done, But where a promise is mads in consideration of some
eollatoral thing being done on demand, thete the demand must be taade
before the promise cau bs enforced, asin the case of a promise to pay
Rs. 100 to B, if A shonld go to Dacea on demand, or il A should pay
Rs. 200 to C upon demand.”  Per Garth, C.J.. in Ramchnnder 2, Juggut
Monmohinee, 1. I. R., 4 Cale,, 223, 294, '

Where a person is bound by an agreement to bny his goparcener’s
share. on his refusing to sell his oswn shuare on demand to such coparcener,
the demand is n condition precedent to enforeing the agreement (Vera-
sami ¢. Ramsami, I, L. R., 3 Mad.. 87). A promise that the money shall
be ** payable within six years on demand " is not soyverned by avts, 50 ox
art, 73 (Sanjini ¢, Kama, L L, %, 6 Mad,, 200). .

Pérind Time from  which period

[
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i -Whm'e tihe nioney is “ payable three months after demand . a demand
s necessary (Brown o. Ruthserford, 14 Ch. D, 687 ; see also art, 72).

Sums paid to the credib of a customer with hig banker, though
usually oalled deposits, ave in bruth loans to the banker, as money paid
to w hanker hecomes at once parb of his general assets, and he is merely
a debtor for the amount (Foley v. Hill, 2 H, T, Cas, 28 ; Banning.14:
seo also Hinguh #, Debee. 24 W. R., 42). Money lodged with another

| person, whether a banker or nob, under an agrgement thab it shull be
repaynble with inferest on demand. although oatled s deposit, is in point
of law a loun, Unless the recipient of the money is invested with the
charaster of a érustee, bhe transaction is a loan, and not & deposit (Ram

' Bokh », Brohmontoyee. 6 O, L. R, 470). = The case of money deposited in
a sealed bag. or which may obherwise he ear-marked and recovered
in wpecee, is diffevent, (Banning, 16.) Such a case falls under art, 145,

Period Time from which period

Deseription of suit. of limitation. begins to rum,

- 80.~For  money deposited Three years .. When the demand is
Junder an agreement that it made.
slnll be payable on demand,

No. 60, A lvan repayable on demand i8 payable at enoe, but a deponit
of money repayable en demand, or a bill or note payable at a fixed time
after demand, i3 not 80 payable. Arb. 60 refers to cases where money is
lodged with another under an express trust, or under circumstances
from which a #rust can be implied. (Ses the notes to the preceding

| article, 6 0. T.R., 470 ; and 12 Q. L. R., p. 168,)

Ax to the onus of proof of the demand, see p. 113, supra. If the first

' demand has been a complate and ungualified demand. the period of limit-

abion beging to run from the time of such first demand. (See Ma-
dlsvbhi v, Kattesing, 10 Bomb,, 487.)

1 g1.~Tor money payable to Whree years .. When the money i3

. the plaintiff for money paid paid.
' for the defendant,

No, 61, (No 59, Act IX) Compare arba, 81, 82, 99, 100 and 107,

An sobion for money paid at the request, express or implied, and to
tha use. of the defendant, is governed by this article. The languare of
this articls it applicable to snits for money paid to the use of the defend-
anb even when the money has heen paid without any requesh on his
part. Whether, or under swhat cirenmatances, snch snits are maintainable

 is a differant quesbinn,

Before we apply att. 61 to a particular case, we must see if art. 81, 82,
99, 100, or 107 does not apply to it.

Where one of two brothers, borrowing money in his own name,
applies it in payment of a joint debb, and borrows again to pay off the
first _l'oa.n. and bhen rapays the gecond loan from his private funds, a guib
for conbribation azainst the other brother must be brought within the
period prescribed, from the date of the application of the money in
payment of the joinb debt, and not from the date of the payment of the
first or second loan, (See Ramkisto Roy ». Muddun Gopal Roy, 12 W.
R.. 19%; see also Sunkur 2, Gonry, I, L. R. 6 Cale., 821.) - Where the
stit is brought by the manager of a joint estate of an uniivided family
in respect of n payment made by him oo account of the esbate, the same

Aot XYV
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rale applies nndor arb. 107, Other suibs for contribution are -provid'ela, :
for by arts. 99 and 100, Arts. 81 and 82 apply to gpecial cases of M money |
payable to bhe plainsiff for money paid for the defendant.”

bty DN .1_’e_.rind' Tihune fram swhich period |
e Deseription of sui. o et limitation, begins to rmﬁ.
62.—1'or money payable by ‘T'livee years .. When the money is
the defendant to the plain- received. .

§if¥ for money received by
the defendant for the plain-
s uses Z

No. 61. (No. 60, Aet TX.) :

Compare arts, 87 and 97, With special reference to the form of
aotion ' for money had aud veceived by the defendant to the plaintiff's
nge ' in the Courts of Law in England, Sir Barnes Peacock, 0. J.,
dolivering the julgment of the Fall Bench, said :—* Nothing was
more likely fo mislead orto confuse than converting a suib bronght
in the Mofussil Courts to the forms adopted according to the
Finglish procedure.” (Gogaram v, Karbick, 8 W, R., bl4, 516, R
But Act IX of 1871, No. 60, as well as the present arbicle in the
Aot of 1877, appears to point to the well-known Hughsh action in
that form, and it has been held by Markby aund Prinsep, «IJ., that this
artiole should be read in conneciion wibh the Fnglish law g0 as to
include ecases of eonséruitive recaipbs for the plaintiff's use (Raghu-
woni . Nilmoni, I. L. B, 2 Cale., 308), But Mitter and | Totteabam, JJ.
(in Nundo Lall v, Maer Aboo, I L. R.. 5 Cale,, 597), nppear to have con-
sbrued the langnage of this avticle more literally ; Stuart, C.Ju, and:
Spankie, J.(in Ramlkishen v. Bhawoni. L L R., 1 AlL, 833). seem to pres
for the stricter inberpretation ; and their Lordships of the Privy Coungil
(in Guaradas ». Ramnarain, L L R, 10 Cale.. 860, 861) appear to hold, that
if the money whpu received is not veceived for the plaintifi’s use, a mere |
equitable claim fo follow the money in bhe hands of the defendantis
nob governed by this article. Where the head of an office draws from:
the treasury a sum of money to pay bhe ostablishment, but fails to
pay & clerk under him. a suit for the pay of such clerk agzainsh the head
of the office is a suit for money actuwlly had and received by the defend-
ant for the nse of the clérk (Abhya ». Havo, 4 B. L' R, App.. 68),

In England, in the ordirary action for money had and received by the
defendant for the use of the plaintiff, money is commonly recoverable
against o porfect stranger, and is conbin wally resorted Lo to obbain the
plaintiff's money wrongfully withheld. Tor instance, the action is main-
tainable to recover from a party who has wrongfully received the known
and accustomed fees of an office belonging to another; and where the
defendnnt has wrongfully obtained the plaintifi's money from a/third
party, as by a false pretence, it may be racovered in this form of acbion.
It has been held that this form of action lies to recover money paid
under a void authovity, (P Leviuge, ., in Hurrish Ohunder . Aziti-
ooddeen. Sutherland’s Speocial Number, pp. 181,183) And Lord Mans-
field (in Mosges 2. MacFfarlane, 2 Bar., 1005) held, that bhis equitable
aobion lies for money paid by mistake, or upon a consideration, which
happens to fail, or for money gob thropgh imposition or extortion or oppres-
sion.oran undue advantage taken of bhe parby's situation contrary to laws
made for the protection of persons under those ciroumshances, This
form of aotion lies if it i8 eontra acquum ¢t bonuwm that the defendant
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| shonld retain ths money against the plaintiff, (See Smith's Leading
| (Cases, Vol. IT, 8th Bdn., p. 429.) g (A

| Axt, 62 has been read in connestionn with the Inglish law and con-

sidered to be applicable in the following’ cases .

o L. Where the plaiutiff sued for money overpaid by him to the defend-
ant upon bhe supposibion that it was due, thab is, for recovery of money
. paid by mistake (Radhauabb », Bamachurn; 26 W. R., 415). Bub moy

"nob art. 96 apply to such a case? (See L.'L. R., 6 Mad., 344.) :
02, Where A deposited mouney in the Collectorate in the name of the
o plaintiff, and the defendants, without the knowledge or consent of the

plaintif¥, frandulently took ouf the money from the Uollectorate (Raghn-

woni e, Nilmoni, I, T. R.. 2 Cale,. 89%). ;
8. Where the plaintiff’s decree had been sold in sxecution, and pur-

ahased by the defendant, who realized certain monies under that decres,
| and the sale in execution being get aside, plaintift sued for the money
realized by the defendant (Bhowanikuar ¢ Rikhiram, Y. T, R. 2 Al
364 see nlso 20, T R.L165), '

4. Where money realized in execution agninst a judgment-debtor was,

. mnder an erroneous order of the Court, made over to one of two decree-

‘holders, and the other eued for the money by establishment of his prios
right to the same (Ramlkishen v. Bhowani, 1. L. R., 1 AL, 333. F, B.)
LBy Where the money in question was deposited by the plaintiff with the
defendanb, pending negobiations for a new lease, and the arrangemeant
wasg, that, if the new lesse was granted, the money deposited should be
! treated as parf of the secnurisy to be given for the due performanecs of
the lease; but that, if norew lease were granted, the money should ba
returned, and the nggotiations falling through, the plainbiff sued for the
recovery of the money. [Themouey in this case did not become *“ money
recoived by the defendant for the plaintifl’s use” until the failure
of the negobiations (Johuri ». Thakoor, L. L. R. i Cale., 830). It may
be observed that arb. 97 provides speciwlly for suity for ** money paid
upon an existing eonsideration which sfterwards fails,”

6. Where the plaintiff claimed, as one of the two heirs of B, a
‘moiety of monies which ot the time of B’s death were deposited with
a bankst, and which the defendant, the other heir of B, had received
from such hanker (Kundun Lal » Bansidbav, L L, R., 8 All., 170).

7. Where the plainbiff sued for his share of an allowance attached to
an hereditaty office,, against another shaxer or alleged shaver, who had
impropetly received the plaintift's share of the allowance (Harmukh v,
Hurisukh, I. L. R., ¥ Bomb,, 1911 Desaiv, Desai, I, 1. R., 8 Bomb.,
426). :

On the other hand, ib has been beld that the article does not apply
to the following cases :—— .

1. Where the sale-proceeds of a certain property were retained by the

vendor, and the plaintiff claimed a portion of the same as a zemnin-
daree-diie under a onstom obtsining in the mahal (Kirath, ¢, Ganesh,
I, L, R., 2 AlL, 358).
2. Where compensation-money for lands taken up by Government hagd
been lying in the Collectorate, and the defendant took eut the money
a4 the mokruridar of the lands, and the plaintiff; after sebbing aside the
molketri lease, which had  been improperly granted by his deceased
aunt, sneld to recover the mondy so received by the defendant (Nundo
Lall 'we Meer Aboo, I. L. R. 3 Gale., 597). ;

3. Where the defendant, as an agent of A, sold goods entrusted to him
hy A (who died affer the plaintiff had obtained a decree against him for
thieir conversion); and where the defenidant. 88 agent of the representative
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of A, rehaiued the proceeds, which the plaintiff had an equitable vight to
follow in ths defendant’'s hands (Gurudas w Rn.mnd.min, 4 0 L R
10i0ale., 860, P, C.; see aldo I, L. B,, 7T AlL, 25}.

The date o the actnal receipt "of | thae money is nob neces&anly the

“dats on which * the mouey i3 received for the plaintiff's wse, ' (See

Johurilal's case cited above, 16 W. R., P, 20; aud p. 105 (naofie), skpra.y
Bat as to bhe epmstruchion of the words in the thivd eolumn, ¥ when
the money is received,” compave I. L. R, 10 Cale., 860, 864, P. C.; and
Kalichuaen o, Jogesh, 2 (0. L. R., 8ok, 355, lt when the money is received
it is ot recsived Jun the p"wmmg“‘y use, it would be safer to apply
s, 120 (e?mZ)
# Money " in this artiole doss nobinclude stooks. (See notes to art, 51.)

: . Period Time from which period
DPBcript-lr)n of suit. of linitation, begins bo Ty, !
63.—For money payable for Three years ... When the intevest bee
interest upon money dne comes due,

fenm  the defendunt to 'the
plaintiff,

No 63. (No. 61, Act IX ; see. 1, ¢l, 9, Aot XIV.)

Tuterest is mooey pa.ut or alloWed for the loan or use of some ot.her
sum of money, (See pp, 317 and 318, supra.) -

The prineipni smonnb may bs recovered. though recovery of the integ-
esb for more than bhree years is barred by limitation (ses 7 Ch, Div., |
120): bub no interest can be recoverad if the snit for the principal
amount is barred by limitabion (ses p. 348, supre, and Hajee Syuid
Mahomead ». Muossamut Ashraffoonnissa, L. L. R., 6 Calg, 769, 765),  The
cause of action nnder this article i3 a recurring one, and so long as the
prinoipal sum is not barred by limitation, successsive actions for : amoun by
of ‘interest snccessively becoming due may be brought. A suib for'a.
halanse of money payvable for infierest is govcrned by this article
(Mokuandi ». Balkishen, . L. R.. 8 All,, 528).

With raspect to arvears of interass 4n mortzages or obther iuuumbmu-
eas, wa haye no provision corresponding to sec. 2 of the Statnte 3 and 4,
Will. IV, 6. 27. It has nocordingly besn held that where both pr uu,tpa.l
and inberest ave charged npon immoveabla property, the period of limit
ation applicable to the recovery of the principal is applicable to the
recovory of the interest. (See Gunpuat o Adarji. I, I, R, 3 Bomb, 812,
382 ; Davani v, Ratna, I. L. R, 6 Mad.. 417 ; Baldeo v. Gokul, I, L R.,
1 All,, 603, 605.) Bee notes under arts, 132 & IL?

G4.—For money payable to Three years ... When the aceonnts

the phlmhﬂ for money are gtated in writing
found to bedue from the gigned by the defend-
defendant to the plaintiff ant or his agent duly
on aceounts stated between anthorized in  this
& them. behialf, nnless where

the debt s, by a
simultaneons  agree-
mentin Writing signa
ed as aforesaid, made

, _payable at « ‘futare
time, and then whem
that time arrives,
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SECOND SOHEDULE-~Firer Drvision: Svres—(contd.)
gl Part VI-—Three years.
No. 64, (No. 62, Act IX,) CF art, 85.

An ff account stated,” as opposed to an opon éccounb, iz an adjnstment,
which is assented to by both the parties, (See 1. L. R., 6 Calc,, 447, 451.)

0 'An ageount ¢lvsed by the death of ong of the parties, or otherwise, is not

| an account stated, (Angell, § 150.) )
Under Act IX of 1871, the period of limitabion in suits on accannts
 #tated ran from the time * when the accounts were stated.”  Any verbal
or unsigned statemont of aceounts (see 1 Shome, 37; 2 €. I K., 346;
I. T R, 2 All, 872) might. therefore, have enabled the ¢reditor to evada

the law relating fio meriton acknowledements of debts (see Hivada o,

Gadiji, 6 Mad,, 197, 201), unless the term " aceounts stated” was
I restricted to an adjustuient of ¢rosy-demands betwoen the parbies. DBug
a8/ in comemon talk, an admigsion of any debt due from the defendant
-~ fo the plaintiff is treated as * an account stated,” the Indian Legisla-
| tuve, 'in 1877, amended the provisions of Act LXK of 1871, and enacted that
an sccount stated raust he in writing sigued by the defendant or his
agent, in order that art. 64 might apply to if, _
. This article, as ig stands, does not apply even to a real account
© ptated nnless it is in writing signed by the defendant or his ageut, In
a real account stated, s number of eross-demands nre set off one against
“another, and a balance ig struck in favor of one of the purties. In such
a case, the law implies a new promise by the other party fo pay the
balance in consideration (not merely of past debts, but) of vhe ewxtin.
guishment of the old debts on each side (see pp. 280-81, supra). Kven
‘when such a statement is verdal, or not signed by the defendant or his
‘agent, the new promise is & new cause of action independently of

" 'geo, 19 or art. 64, and may be enforced within the period of three years

under art.- 115, It may be here observed that in & real account stated,
it iz not necessary that the statement should be made within the period
' of limitation prescribed for the recovery of the several cross-items (see
9 Bomb,, 429). If what is, in common talk, called an account stated,
18 an account stated within the meaning of arb, 64, it is even now
possible to evade the provisions of sec, 19, unless this article is read
. along with that section; so as to make the article inapplicable except
' where, at the time of making the statement, all the several items of the
account were unaffested by limitation, Art. 62 of Act IX of 1871 was
“read in vhis way by Jackson and Tottenham, JJ. | (See Synd Mahomed
Al w, Mirza Dilwar Hossein, 2 Shome, 135.) Bub as art. 64 itself does
' 'not prescribe any time wibthin which an account must be sbated, and
a8 the provision of sec. 19, that an acknowledgment to be valid must
be made before the debt is barred, may, therefore, be evaded in many oases
by suing in the form of a se-called account stated, it has been held by the
Bombay Iigh Courtthat this aricle does not, at all, apply to & so-called
acocount stated where no ereoss-demands are set off against each other,
(See Nahanibai v, Venkatidas, I. L. R., 7 Bomb., 414.) ' In Calcutta, how-
ever (see Dukhi Sahu v, Mahomed Bikhu, I. L. R, 10 Cale,, 284, F. B.),

all the Judges of the ¥'ull Bench assumed that art. 64 applied to accounts.

stated, even when there were no cross-demands, and the majority only
held that the articla did not apply if such statement of account was not
¢ in writing signed by the defendant.’’ The Allnhabad High Court also
tiook a similar view of the mabber in Zulfiker ». Munnalal, I. L. R., 3 All,,
148, F. B.

The lasww on this sobject may be summarized as follows :~~Art, 64
or sec, 19 does not apply to a so-ealled account stated when such state-
ment is aral, or written but nef sigred. Such statement cannot, therefore,
be of any uso in saving from the operation of limitation a suit for the
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‘balance, or for any of the items of the adjusted acoounts, (Sea L. L. R.,

2 Al 872,874 3 1. L. R, 10 Oale., 284, 298.) A so-called aceount stated,
if wrifton and signed wnder wll the conditions mentioned in sdo, 19,

| renews the period of limitdtion as provided in that section. Tt has
" not yeb been finally decided by all the, High Courts, whebher &

sumcullod aceount stated, writben and signed by the defendant, after

. gome of the items of the account had been barred by Hmitation, would

or would not save the barred items, Neither sec. 19, nor, according to the
Bombay High Court, art. 64, applies to such a case, i)
1A real account; stated, signed by the defendant or his agent, 1s governed
by axt. 64, whethar, at the date of the statement, some of the items

I adjuated were barred by Hnitation or not. !

A real accvunt stated, it oral, or pot in writing signed By the defend-
ant or his agent, is nevertheless n valid new contract for the payment
of the balance, and though nob governed hy art. 64, i3 governed by
avty 115, Supposing gsonie of the items of the eross-demands sre barred
debbs, the verbal or unsigned statement of acconnts would, it 1y appre-
hended, nevertheless give & new sbarting point of limitation: But in
the case of u so-culled nccount stated, even if it be conceded that here
also the law raiges the implication of & new eontract in consideration |
of u past debb, such contract will be void under sec. 25 of the Contract
Act, if the debt itself ig barisd by limitation and the statement does nob
amount to a promise in mriting rigned by the defendant or his agent.
(Bee 1. L. R., 6 Bomb,, 685.) Al ARy T

The words in the fivsl colnmn of avt. 64 ‘must be read with those in
the 3rd column, and notwithstanding the ruling in the case of Sheikh
Akbor v, Sheklh Khan (L. L. B, 7 Cale., 256), actounits stated verdaliy

‘are nob goverred by art. 64, (See L. L. R., 10 Cale., 284, 287.)

. The simultdneons agresment, spoken of in the 3rd e¢olumn ay givivg
a start later than the dabe of the accounts stated, must also be in writ:
ing signed by the deféndant or his agent. (See Dagdusa v. Shamad,

1.°%.. 1., 8 Bomb., 542.)

As to what are cross-dein'ands; see the notes to art. 86, |

4 ad me : ) qrr . L3 ANt

Description. of suit, iR e m:_!_ Time from which period

L of Hmitation. beging to ¥, _
64.—Tor compensation for Three years .. When thetime speci-
breach of a prowiseto do figd  airives or | the

anything at a’ specified contingeney  hap-~
time, or upon the happen- i pens. Sl
ing of aspecified contin- :
g&llﬂy. i

' No. 65. (No. 63, Act IX.) 0

This ia » genoral artiole for the recovery of either ligquidated sums, or

- unascertained damages, for the breach of a gromise fo deo anything at

a specified time, or upon the happening of a specified  ocontingenoy.
Where the promise is not to do anything hub Go abstam from doitg
something, or where no fixed time or event iy epocified for the purforme
ance of the contrnet, art. 115 or some other article will apply. ]

I£ the promise is contained in a duly registered agrecment, arb. L16
will apply (Kishenlallw, Kinlock, 1. L. It., 3 All,, 712). <A suib to recover
money deposited under an unregistered agreement thab it shall be payable
on the happening of a specified contingenoy does not fall within art, 60
but is governed by arb. 116 or 65 or 6%, (See I. L. R, & Calg, 830,)
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For the menning of the word compensation in actiond ew-contractu,
! ag used in Ghis schedule, see the notes to art. 116, _ 1

|\ Where A, as surety of B, promises “if B does not pay eventually
(shesh parjantay, T will,” limitation does nmot ran in favour of A until
. the creditor demands compensation from A on B's failure fo pay (Bis-
 humber v. Huugshesher, 4 C. L. R, 84), A case like this does not fall
within art. 83, ualess the date of A's refusal to pay is the date when the
plaintiff is ¢ actually damnified.” A debtor’s promise to pay, when he

L ghall have the menns to do so, may be enforced within three years from

the date of his acguiring means to psy. If w person who has promised
to do anything ab a futu  specified time declares beforehand thab he
will not do it, this article < ies not prohibit a soit being brought against
him before thte time specifi. = arrives. (See 1 Mad., 162.) :

L LRIy bl {Perind Time from which period
_ I Desaription. of suit, ~of limitation, begins to run? |
66,~-On n single bond where Three years .., The day so specified,
a day is specified for pay-

-ment.

- No. 66. A single bond is 9 written engagement for the payment of
money without a penalty. (I L. R, 4 All,; 3, 6.) There are no alternative

Q.
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conditions in asingle bond. (Thompson.) Instalment-bonds are provided

for in arts. 74 and 75, An ordinary famuasuk, it is apprehended, iz o
gingle hond, as well as a promissory mote a8 defined in pea. 3. But as
“ promissory notes ” and “bills of exchange™ are spoken of together, as
digtinet from ‘“bonds,” in arts, 69, 72, 73, 80, &c., it may be doubted if a
tamaswk, which is not negotiable, is a ' promissory note’ within the
meaning of those arvicles. A bond which besides creating a money
obligation gives the ereditor, on default, the right of treating the frans-
action &8 a conditional sale of certain properfies, is not a single hond
(Lachman v, Kesri, I, L. R, 4 All., 8). \ ;
Whore the debt is payable * within two years from the date of the
bond,” the time at which it must be repaid is specified within the meaning
of this arviicle. (See Ball », Stowell, I. I, R., 2 All,, 822, 331 ; Narain #.
. Gouri, I I R., 5 Cale., 21,)

A bond payable at a speaified date, with a condition that on default of
payment of interest ab sbated peviods the creditor might immediately
renlize the whole amount due, is, according fo some of the Judges, gov-
arned by this artiele (1. Tu R., 6 Cale., 21 5 L. In R, 2 All,, 822). But see
art. 80, -

1f the day specified ie the 80th Pous of a particular year. and it turns
out that Fous of that ' year confaing only 29 days, limitation runs nof
. from the 29th Pous, but from the day following (Almas v. Mabomed
Raja, 1. L. R., 6 Calo,, 239).

A guit on o registered bond 18 governed by art. 116.

87.~On 2 siﬁ'gle bond where ‘Chree years .., The date of executing
no such day is specified. the bond.

' No, 67. (No. 66, Act IX.) See the notes to art. 66,

The sbarting point of limitation in this case is fixed on the same prin.
ciple as in art. 57. ¢

It has been held that a bond payable on demand does nou specify the
date of payment and is governed by this article (Rupkishore #». Mohni,
T LR, 3 ALL, 415), © Axh. 80 awill, af all events, apply to such a cage, '
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— ok i e Period Time from which period
ARTS. Degcription of suit. of limitation, heging to run,

68.~On a bond subject to a Three years ... When  the condition
condition, i8 broken.

No. 68, (No. 67, Act IX.) ] (et

This arbicle should be read with sec. 8, which lays down that bond
i ineludes any instrament whereby a person obliges himself to pay money
to amother on condition that the obligation shall be void, if a gpecified
act is performed or 18 nob performed, as the case may be.” Thete is some
differenice of opinion as to the meaning of these words. (See L. L R,
9 All,, 654, ¥. B, and I. 1 R, 8 Cale, 54) A covenant with a penal
clanse is mot a bond conditioned for the performance of acovenant. (I.
1. R.. 8 Cale,, 54.) -A bond containing @ penalty i8 called an obligas
tion” in English law. (Wharton.) It should be remembered, thab seo.
3 does not give an exhiaustive definition of “ bonds.”

In the case of a post-obib bond, the condition of the bond is nob
broken until the death oceurs, npon which the mongy becomes payable.
In an sotion for the penalty against a subordinate officer on his bond
to socount ab the end of his service, limitation does not run antil the
gervice ends.

69.—On a bill of exchange Three years ... When the bill or note
or promissory note payable | _ falls dne, :
at a fixed time ofter date. .

No. 69. (No. 68, Act IX.) :

A promigsory note is not necessarily negotiable, It may or may mob
be made payable to order or to the bearer; bub if is rarely made payable
only to a particular person named therein,  (See see. 3, and Wharton's
Tiaw Lexicon,) i ' b

Tor the rules regarding the date of maturity of negotiable instiaments,
gee 8608, 29295, Aot XXVI of 1881,

This article supposes that the hill has been accepted by the drasree, for
;£ the bill has been dishonored by non-acceptance, art. 78 applies.

70.--On a billof exchange pay- Three years ... When the bill is pre-
able at sight, or after sight, - sented,
but not at a fixed time. '

No.70. (No, 69, Act IX.) | .

A bill payable “at a fixed time after sight” is governed by ars. 72.
Ag to presentment for payment, see secs, 6276, Act XXVIof 1881, The
expressions “after date " and “after sight " are not synonymous,

71.-~On a bill of exchange Three years ... When the bill is pre-
accepted payable af a par- sented at that place.
ticular place. '

No. 71.  (No. 70, Act IX.)

79.—On a bill of exchange Three years ... When the fixed time
or promissory note payable expires,
at a fixed time after sight
or after demand.
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b Part VI1.—Three years,

o No, 72, (No. 71, Act IX.) j : .

The entries in the 3rd column of arts. 69, 70, 72, 73, 76, 77, 79, 81, 82,
and 23 appear to be based on the Hngligh cases referred to by Mensrs,
Darby and Bosanguet at pp. 19 to 23 of their work on Limitation.

. In usuit on a 'promissory note payable one year after demand, time
. doss nob commence to run until after the expiry of one year from the

date when demand is made. (See Thorpe ».Booth ; Banning, 27; pp. 118,
221, supra.) Astothsconstruction of the words  payable after six mo nths

whenever the payee shall demand the money,” under Act XLV of 1859, see

Jeannissa ¢. Manikii, 7 Bomb,, 36.

g B R L Pariod Time from which period
_ : _Descrlpt_.lpn of suit, of limitation, bagins fo run!?
73+-On a bill of exchange Three yeavs 'The date of the hill
| or promissory note payable or nofe,

- on demand and not accom-
panied by ‘ any writing
_restraining or posiponing
the right to sue.

‘No. 78, (No. 72, Act IX.)

The atarting point of limitation in this ecase is fixed on the same
prineiple as in art. 59. See notes to art. 59, ** Payable at any time within
gix years on demand” is not equivalent to ‘ payableon demand.” A
promissory note so payable is wvirfwually a note payable on demand,
. accompanied by & writing restraining the right to sue, inasmuch ag the

torms of the note restrainthe suit unless demand is made within gix years.
1t has been held in one case that this special form of note is not pro-
| vided for by art. 73, and that it falls within art. 120 (Sanjini v. Kama,

L LR, 6 Mad.. 290). It was not suggested in this case that art, 80 (the
general article for bills, notes and bonds) might apply. TR
. Under this article the contemporanecous agreement restraining or
E}oshpon)ing' the right to sue must be in writing. (Cowmpare 3 Bomb, O, C,

., 163,

A new conbract may be substituted for that contained in a promissory
note payable on demand, and a suit on the basis of such a contract will
not be barred simply beoause thres years have elapsed from the date of

‘the note, (See Natha v. Janardhan, 1. L. R., 1 Bomb., 503.)

. As to the former state of the law relating to bills and notes payable on
" demand, see pp. 220 & 221, supra.

74.--On a promissory note Three years .. The expiration of the
or bond payable by instal- first term of pay-
ments. . ment, as to the part
then 'payable; and
for the other parts
the expiration of the
respective terms of

payment,

No. 74, (No. 74, Act IX.)

This article furnishes an instance of a contract where there are suo-
¢ossive breaches. (See p. 218, supra.) Successive breaches of 'a confract
to pay an annuity, and of other contracts written or verbal are provided
for by arb. 115,

SL

581

Ao XV
o
1871.
ARTS.
T2,
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 Part VI Three years. by

AR Period . Time from which period v i

i ; _ of limitation. U beging to run.

| 75--0n g promissory note or Three years .. When the first default
bond puyable by instals ! Al is made, unless where

_:TJe,scription o_f suit,

ments, which = provides _the payes or obligee
 that, if default be made in waives the benefis of
payment of one instalment, . the provisien, aud

the whole ghall be due. : then = when | fresh
b ; default iz made in
yespeot  of  which
there is mo  such
A ' | waiver. i
| No. 6. (No, 75, Act IX.) ) (e

A werbal agroement for the payment of money by instalments with a
‘similar condition as to the whole amount becoming due (not being a
‘promissory mote or bond) is, not ‘governed by this article (Koylas .
Boykoonto, I, I, R., 3 Calc,, 619). 1t may also be said thati this article
does not apply if the whole amount becomes due on default in payment
of tawo or more suecessive ingtalments. See art, 80. T D s

1t has been held, that o condition that on default of payment of one
instalment of inferest the principal amow i shall become due, does not
{1 within this article (Ball v, Stowell, T L. R., 2 AL, 322 ; Narain o,
Gouri, I. 1. R., 5 Cale., 21), But the same  nearly the same result will
he axrived at by the application of art. 65, 6. 114, or art. 80 o such
cases. The only difference willhe ag to tl, eifect of a waiver of the
benefit of the condition, - TR

1f wo do not take iuto consideration the express provision of art,
76 (Ack IX and Act V), waiver not amounting to a fresh agresment
bebween the parbties cannot affact the running of time when once it has
commenced to run. (See Gumma ¢, Bhiky, I, L, R., 1 Bomb,, 125; Ahmad
«, Hafiza, 1. L, R., 8 All, 514 ; Raghu v, Dipchand, 1. L. K., 4 Bomb., 66,
48.) Bofore Act IX of 1871 came into operation, ifi was held thag if the
suit was not upon any such fresh agreement, bub upon the original bond
itself, proof of payment and acceptance of an ingtalment subsequently
to the default conld not help the plaintiff inany way. (7 W. R, 21, . B.)
Mere sbstinence from suing for the whole amount due does not amount
to waiver within the meaning of this ‘arvicle (Sethu o, Nayana, T. X
R., 7 Mad,, 577 ; Gopala v. Pavamma, T, L. B, 7 Mad., 683). A subsequent
acceptance of the instalment in arrear may operate asa waiver, bub
merely allowing the default to pass unnoticed does not (Chenibash
v. Kadum, I, L. B., b Cale., 97). Acdeptange of puayments made in
reduction of the mkole debt, and nob on account of the pavticular instal-

fnent due, cannot, of course, amount to a maiver (Mumiord v. Peal,

1. L. R., 2 All, 857. See also the note to Gumma v, Bhiku, L T R,
e 1 Bomb., 125). But such payment maygive a new startif&ee. 20 be

applicable. _

Tn Mumford . Peal, the Allahabad High Court say that to prove wawer
even under art, 75, it is necessary o prove that the creditor has entered
into some fresh parol arrangement, condoning the breach and creating
new relations with the party in defavit. (L I. Ri, 2 All, 857,)

Where the hond or note gives the creditor the option either of suing
for the whole debt on the oceurrence of the first defanlt, or of waiting
till the expiry of the term of the bond or note, it has been held that
art, 76 does not apply (Koylas ». Boikunto, I 1. R.; 3 Cale,, 619; Narain
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; il | Part VI, Three years. i i

e Gourdy, T, T, R, 5 Calg., 21). Bub even in such a case ib 18 necessary
" | for the ereditor to show that he has ewercised his right of election in
' order that limigation may not be pomputed from the date of the firsp
| defanlb. (Bee Ravalmal 2. Dhondiba, 11 Bomb, 155, and L L, R,
% Bomb., p. 826,) Where the langnage of the bond showed that it was
| | the intention of the paries that, in case of default made in payment of
. one instalment, the whole amount should beeome due, only if demund for
" such amount were made, it was held that time did not commdace to run
| against the creditor until he made a demund for payment of the entire
U sum, | (Hanmantram », Bowles, I. T. B., 5 Bomb,, 661,)
' The provisions of art. 75 do nob apply to appiications for the execution
of decrees under which money is payable by instalments. There is no

i | provision for waiver in cl. 6, arfi 179, and acoeptance of payments made
' subsequently to default would not affect tho question of lmitation
| (Dulspek v, Chugon, I. L. R., 2 Bomb., 356 ; Shib » Kolka, I L. R,

L2 AL, 4485 Ugrapath v, Laganmani, I L. R, 4 AlL, 83). There
| are meveral cnses, however, in which 16 has been held that the right or
privilege %o execute the mhole decree on the Ist default, may be waived
50 28 to enable the deoree-holder to sue oub execution for subseguent

instadments within three years of their falling dye (Asmuinllah ».

| Kally Churn, I L.}, 7 Cale, 56, 60 ; Nilmadhub ». Remsodgy, L L, R.,
9. Cale., 857 ; Karakavalasa ». Kavanom, L L. R,; 3 Mad., 267 Kanchan

|| v, Sheoprosad, I. L. R., 2 All, 291), .

e Yk it TFeriod Time from which period
_ M gacEp oy of m"_t‘ of limitation. begins to run,
76,—On & promissory note Three years ... ‘The date of the deli-
' given by the maker toa very to the payee,

 third person to be delivered
60 the payes after a certain

1 event should happen,

. No, 76, (No.16, Act IX.,) .
_ This arficle is apparently based on the decision in Savage v, Aldrin,
" where o note payable on demand was deposibed withe & banker for
. delivery to the payee on his producing another note cancelled, and it

Cwas held that the payee had no ground of action till the note was
. delivered, and that therefore limitation ran only from that time. (Darby

‘and Bosanguaet, 20.)  Art. 76, however, does neb say that the note musb
bo one payihic on demand.

7 -On g dishonoured foreign Three years .. When the notice is
pill where protest hns been given,
- made and notice given. o
 No, 7. (No, 77, Acb IX.) | :
Ag to inland and foreign bills, see secs 11 and 12, Act XXVI of 1881,
As to dishonor, notice and protest, see secs. I, 99, —ibid.
. Time runs when notice of dishonor is given, not when the bill falls
due. (Darby and Boganguet, 23.) : .

| 78.--By the payee againgt Three years ... The date of ‘the refi-
~ the drawer of a bill of ex- gsal to aceept. |
~change which has been
- dishonoured by non-accept-
ance. '

Aor XY
Lo
1897,
ARTH,

7618,
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SECOND SOHEDULE ~First Division: "&U!'rs-—(cantd)
| . Part VI1—Three years,

No. 78. (No.78, Act IX.) |

Accmding 1o I‘ughsh casges, fime runs when sotice of nnn~a¢¢eptanca
is given, Here i6 ruds from the date of 2¢fusal to acecpt-—nob from the
date of non-payment on the due date. Compare art, 79 of Act IX, thu
provisions of whick have nof been re-enacted.

AL ' Period Time from which permd
Description of suit. of limitation. bw"ms to ran,
79.~By the acceptor of an Three years .. When the acceptor
¥ P ¥ n
accommodation-bill against pays the amount nf’

the drawer. “the bill,

No, 79, (No, 81, Act IX.) !
The drawer 1is impliedly bound %o indemnify the accommodabtion
acoeptor, and such acceptor is not actually damnified until he mtually :

pays the bill, See No. 83.

80, —Suit on a bill of ex- Three years ... When the bill, not;e,_

change, promigsory note or or  bond = becomes
bond not herein expressly ‘payable.
provided for,

No. 80. (No. 80, Act IX.) :

This is & general article. See notes tio arts, 66, 78, and 75, A suit by the
endorsee of a bill or promigsory note against h}m endorser will probably
be governed by this arbicle. BSeeart. 73, Aot IX, the provisions of which
have not been re-enacted,

In guits againgt Government, on. Government promigsory notes, limita-
tion rung from the date on which the note beomes payable after notics
given in the Gazette in accordance with the terms of the loan, (See
Financial Notification No. 59, dated the 116h January 1882.) Qi

81.—By a surety against the Three years ... When the surety pays
prineipal debtor. the creditor,

No. 81, (No. 82 of Act IX.) BSee arts. 61 and 83.

When o surety has paid a co-sure’y who has paid the creditor, a suit by
such a surety against the principal debtor is not governed by this article,
(See Rivaz, p. 123.) A suib by the creditor against the surety is governed

by art. 65, or art, 83.

82.—By n surety aqamht a Three years ... When the surety pays
co-surety, anything in excess
of his own share.

No. 82, (No. 83 of Act IX)) . Compare art, 61,

This article deals with a particular olass of suits for oonbnbutmn
Hee also arts. 99 and 100 and the notes fo arh. 3.

The right to cnntnbutwn is, generally, & personal right, and the
remedy is a personal remedy, (See In re Leslie v. French 23 Ch. D.,
552, 563.)

83.—Upon any other con- Three years ... When the plaintiff is
tract to indemnify. actually damnified.



