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I S is i i i ifW
A c t  X V  a tion  o f  a  suit, su pposin g  th ere lias been a  previous suit o r  application  

OB' re la tin g  to  tb.e same m atter,
1877. This para, allows a similar deduction in the computation of the period 

~ of limitation of an application, supposing there has been a previous 
application relating to the same matter. Under this paragraph the time 
during which, a decree-holder has been prosecuting with due diligence 
an application for execution of his decree before a, Court which he in 
good faith believed to be the Court having jurisdiction, should be 
excluded in computing the period of limitation. (See Rajah Promotho- 
nath v. Watson & Co., 24 W. R., 303, a ruling in accordance with which 
the law has now been amended.) Application to the proper Court, under 
art. 179, gives afresh start;. A  bond fide application to a wrong Court 
entitles the decree-holder to a deduction in the computation of the 
period of limitation.

Sec. 14, Explanation 1 ,— In  excluding the time during ’Which a former
Exp1' suit or application was pending or being made, the day on which 

that suit or application was instituted or made, and the day on 
which the proceedings therein ended, shall both be counted.

Explanation 2.— A  plaintiff resisting an appeal presented on 
the ground of want o f jurisdiction shall be deemed to be prosecut­

ing a suit within the meaning o f this section.

Sec. 15. 15 . In computing the period of limitation prescribed for any
suit, the institution of which has been 

ins' 'S ie h  «mummce- stayed by injunction or order, the time of 
merit of suit is stayed the continuance of the injunction or order, 
by injunction or order, the day on which it was issued or made,

and the day on which it was withdrawn shall be excluded.

See the Table of Exceptions.
The section does not apply to applications for execution, even where the 

execution has been stayed by an injunction. Rut this difficulty is evaded by 
considering' tbs application of the decree-holder, after the removal of 
the injunction, as only an application for the continuation of the former 
proceedings (Kalyanbhai v. Ghanesham, I. L. R., 6 Bomb., 29 ; Kazi 
Dutiful v. Shumbhudin, 10 0. L. R,, 143).

See the provisions of sec. 325a of the Civil Procedure Code.

g fiB 1 6 . In  computing the period of limitation prescribed for a suit
for possession by a purchaser at a sale in

duffnga whichf  X  execntion of a decree’ the tirae dUTing
meat-debtor is attempt- which the judgment-debtor has been pro- 
ing to set aside exa- 5ecutjng a proceeding to set aside the sale

shall bo cxciudvdL

S f #  ' i # ®
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See the Table o f Exceptions, and Gopal v, Rai Cbunder, 2 W . II., Act XV  
arise,, <). . . .  oki

T Q77
Here, the former proceeding- is prosecuted by the judgneont-debtor, *' 

not by the decree-holder or the plaintiff, and the cause of action in the 
two proceedings is not the earns. The conditions of good faith, due 
diligence, and defect o f jurisdiction are also not necessary,

17, When a person who would, if Ire were Hying, have a right Sec. 17.
Effect of death be- to institute a, suit or make an application

fore right to sue ac- dies before the right accrues, the period
<JruefJ* of limitation shall be computed from
the time when there is a legal representative of the deceased 
capable of instituting or making such suit or application.

W hen a person against whom, if he were living, a right to 
institute a suit or make an application would have accrued dies 
before the right accrues, the period, of limitation shall be com­
puted :from the time when there is a legal representative of the 
deceased against whom the plaintiff may institute or make such 
suit or application.

Nothing in the former part of this section applies to suits to 
enforce rights of pre-emption or to suits for the possession of 
immoveable property or of an hereditary office.

Sec the Table, and p. 228 (note), supra.
A. perfect cause of action cannot exist unless there is a person in  

existence capable of ming, and until there is somebody who m aybe  
sued. I f  such a cause o f action has already accrued, and time has once 
begun to run, no subsequent disability or inability to site stops it.
(Sec. 9 .)

“But where the right to sue has not accrued to a creditor and time has 
not; commenced to run against him, the fact of there being an interval 
between his death and the existence o f a legal representative capable 
of suing, will have the effect o f preventing the running of time against 
the estate of the deceased creditor, I f  the cause of action accrues 
during snch interval, the legal representative of the creditor will have 
the f  ull period of limitation from the date of his becoming such legal 
representative. So, in the case of the death of the debtor before the 
accrual of the cause o f action, time will not run against the creditor 
until : Here is a legal representative of the debtor. The principle of this 
rale applies to all oases exoepfc suits for pre-emption and suits for the 
possession of immoveable property or hereditary offices. The application 
of the rule to such oases would tend to create insecurity o f title. As to 
who are legal representatives, see p. 2(>4 (note), supra. It should be hero 
remarked that an executor may sue before he has proved the will, and
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Act X V  he may he sued after he has proved the ■will, or after he has acted as 
executor before proving An administrator can sue or be sued only 

1 * ‘ from the date of the letters of administration. (See Darby and Bosam.juet, 
pp. 31-33 ; Banning, pp. 229, 232.)

An administrator suing under art. 80 on a policy effected on the life of 
an intestate person (governed by the Indian Succession Act) illustrates 
the first paragraph of this section.

A  suit for an account under art. 89 against the administrator of an 
agent, whose agency terminated on his death, illustrates the second 
paragraph of this section. (See Lawless v. Calcutta Landing and Ship­
ping Co., I. L. It.. 7 Calc., 627.)

I f  such cause of action accrues to a minor or insane representative, 
he is entitled to the benefit of sec. 7 as well of sec. 17.

Sec. 18. 18. W h e n  any person having a right to institute a suit or

m ake an application has, by m eans o f 
Effect of .fraud. , . , ■ ,. , , ■, e

fraud, been kept from the knowledge ot

such right or o f the title on which it is founded,
or where any document necessary to  establish such righ t has  

been fraudulently concealed from lam ,

the tim e lim ited for instituting a suit or m aking an applica­
tion

(a)  a ga in st th e person g u ilty  o f  th e  fra u d  or accessory th ere­

to , or

( b )  against any person claim ing through him  otherwise than  
in good faith and for a valuable consideration,

shall be computed from the tim e when the fraud first became 
known to the person injuriously affected thereby, or, in the case 
o f the concealed document, when he first had the m eans o f pro­

ducing it or com pelling its production.

Sec. 9, A o tX fV  of 1859, corresponded to this section.
See Table and pp. 146, 161, 238, 215, and 247, supra.
JV, JB.— For the words “ adverse possession as against seech purchaser 

commences,” in the last two lines of p. 164, read “  the adverse possession 
of such purchaser is deemed to commence.”

The law of limitation in this country being express, dishonesty in 
obtaining possession will not prevent the possessor from availing himself 
of the provisions of that law (per Sir Barnes Peacock, C.J., in Kowar 
Poresli v. Watson, 5 W. it., 283). The plaintiffs ignorance of his right to 
sue does not also prevent time from, running against him, unless such 
ignorance has been brought about by the fraud of the defendant (Ar- 

. tool v. Lai la Gopinabh, 8 W .It ,, 23), In order to constitute fraud, “  it is
not Sufficient that there should be merely a tortious act unknown to the 
injured party, or enjoyment of property without title while the rightful
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owner h  Ignorant of his claims ; there must be some abuse of a confi- A or X V  
doutial position, some intentional imposition, or some deliberate conceal.. 
ment of facts” (21 Bear., 621 ; Darby and Bosanquet, 193). In the *_ ’_J 
case of immoveable property, a concealed fraud does not mean the case 
of a patty entering wrongfully into possession, but means a case of 
designed fraud, by which a party, knowing to whom the right belongs, 
conceals the circumstances giving that right, and hy means of such 
concealment enables himself to enter and hold (Petre «. Potre, 1 Drew,
<193 ; Brown, 506),

Sec. IS applies to three classes of cases, viz. : —
1. Where the cause of action or the right to ante it concealed from 

the plaintiff by the fraud of the defendant.
2. Where the title on which the right to sue is founded is so con­

cealed.
3. Where any document necessary ho establish such, right is so con­

cealed.
As regards the first two classes of cases, the date of the statutable 

cause of action is the date when the fraud first becomes known to the 
plaintiff (or the person from or through whom he derives his right to 
sue).

In the third class of oases, the date of the statutable cause of action 
is the date when the plaintiff (or the person from or through whom he 
derives his right to sue) fir a', has the means of producing the document 
or compelling its production.

Where the original cause of notion, is fraud, or where there is fraud 
in the inception of a grant, art. 95 will give the plaintiff a similar 
extension of time.

See. 18 does not apply unless there has been fraudulent concealment by 
the defendant of the plaintiff’s right to sue, of his title, or of some neces­
sary document.

I f  a wrong or tortious act Is done by the defendant, and he fraud­
ulently takes steps to conceal the wrong from the plaintiff, limitation 
docs nob run against the plaintiff until he discovers the wrong.

I f  the vendor and vendee of immoveable property intentionally and 
actively conceal the fact of sale from the plaintiff in order to deprive 
him of his right of pre-emption, time will not run against the plaintiff 
until he discovers the fraud practised upon him (See Rivaz, 50.)

A plaintiff who is ousted from, his estate under color of a fictitious 
revenue-sale in pursuance of a fraudulent contract, the fraud being so 
contrived as to make the plaintiff believe that he had no right o f action 
at all, the fraud would entitle him to claim the benefit of this section.
See Dwarkanath v. Rajah Ajoliiyaram. I. L II., 2 Oalc., p. 8 (note). With­
holding copies of defamatory official reports with the direct purpose of 
throwing the plaintiff over the period of limitation may be fraudulent 
concealment (1 lud, Jur., N. S., 192).

I f  the defendant, by reason of the relation in which he stands to the 
plaintiff, or otherwise, is bound to give him certain information, the with-

<SL
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A ct X V  holding of enoh information, though not an active concealment, may 
amount to fraudulent concealment. (See Brown, 505, COG ; sec. 17,

,J Indian Contract Act.)
An agent receiving money for hit principal, and concealing the fact 

from him, is guilty of fraud ; and this section applies to a suit by the 
principal for the recovery of such money (Hossein v. Syud Tussudduok,
21 W . R.. 245).

Fraudulently concealing a will from a legatee is a fraudulent, conceal­
ment of his title and of a document necmary to establish his right to 
the legacy to which he is entitled under the will* Bub a document which 
is merely useful in evidence, is nob a necessary document within the 
meaning of the section (Lakminarn.su v. Aukinid, 7 Mad., 23 ; see also 
Robert v. Lombard, 1 Ind. Jtir., N. S., 192).

A fraud committed by a third person does not extend the time against 
the defendant, unless he is accessory to the fraud, or unless he stands 
in the shoes of such third person. (See Ramdoyal c. Ajoddhea, I. L. E .,
2 Calc., 1 ;  Copal v. Pesim, 1 S . L. It., 76.)

A  person claiming in good faith, and for a valuable consideration, 
from the person guilty of the fraud or accessory thereto, does not stand 
in his shoes. In a suit against such a bond fide purchaser the plaintiff 
cannot compute the prescribed period from the date when the fraud is 
discovered, or even from the date of the purchase. In such a case, time 
runs against the plaintiff, and in favor of the defendant, from the date 
of the original cause of action. (See p. 161, supra.) The adverse 
possession of such a purchaser is deemed to commence from the time 
when the plaintiff is deprived of his property by the vendors fraud, 
so that the purchaser is at once protected on making his puroha o i f  
the prescribed time has expired previously to his purchase. (Bee 
Banning, 221.) A  donee or legatee of the perpetrator of the fraud, or 
even a purchaser for value if the purchase is not made in good faith, is 
not entitled to this protection.

In  the first two classes of cases limitation runs from the date when the 
fraud first became h m m , not from the time when, with reasonable 
diligence, it might have been first known or discovered. In  this respect, 
the Indian Jaw differs from sec. ;;6 of 3 and 4 Will. IV , o. 27. (Compare 
Sir James Colviie’s first Bill for the limitation of suits with his amend­
ed Bill oi 1859.) Bub although want of diligence on the part of the 
plaintiff does not necessarily deprive him of his privilege under sec. 18, 
the Court mag, from the existence of the means of knowledge o f the 
fraud, find as a fact, that the plaintiff had actual knowledge of it. (Sec 
8. C. L. R .. 184 ; and p. 226, supra.)

In the case of concealed, documents, it is expressly enacted that 
time is to run (not from the date of the discovery of the document but) 
from the date when the plaintiff first had the m a m  of producing it or 
compelling its production.

Tho plaintiff. must -give clear proof of the fraud alleged by him 
CBrown, 503, 504 ; I . L, It., & Mad., 384. 897, V. C.) In a case where She?
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plaintiff alleged that a grant which he wanted to set aside had been Act X V  
fraudulently concealed from him, the Privy Council held that he should j
have stated what was the occasion of the discovery of the fraud or the __ _
circumstances which lod to i t a n d  that as the plaintiff had been 
guilty of extraordinary inaction, he should have given an explanation 
of his conduct, (Yenkateswara v. Shekhari, I . L. B., 3 Mad,, 384, 390,
P. C.)

19. If, before the expiration of the period prescribed lor a See. 19,
suit or application, in respect of any

J ! & 5 3 £ r w ‘ * property or right' “  • * * * * " *  «f
liability in respect of such property or 

right has been made In writing signed by the party against 
whom such property or right is claimed, or by some person 
through whom he derives title or liability, a new period of limit­
ation, according to the nature of the original liability, shall 
be computed from the time when the acknowledgment was so 
signed. ***

When, the writing containing the acknowledgment is undated, 
oral evidence may be given of the time when it was signed; but 
oral evidence of its contents shall not be received.

E x p la n a tio n  1 .— For the purposes of this section an acknow­
ledgment may be sufficient, though it omits to specify the exact 

, nature of the property or right, or avers that the time for pay­
ment, delivery, performance or enjoyment has not yet come, or is 
accompanied by a refusal to pay, deliver, perform or permit to 
enjoy, or is coupled with a claim to a set-off, or is addressed 
to a person other than the person entitled to the property or 
right.

E x p la n a tio n  2 .— In this section ‘ signed* means signed 
either personally or by an agent duly authorized in this behalf.

Sec. 4, Act X IV  of 1859, corresponded to this section.
See Lecture X , p. 238, supra, and I. L. It,, 9 Calc.. 730.
It  has boon held in England that the following words written by the 

debtor contain a sufficient acknowledgment: “ I  beg of you to send in
your tMjoounfc” (Quineey v. Sharpe, 1 Ex. Dir,, 72).

Where the debtor draws a hnmli in favor of his creditor, in considera­
tion of the debt due by him, and the htt/tdi being dishonored by tho 
drawee, the creditor sues the debtor for the original debt, the debtor’s 
acknowledgment of liability under the Imndi is, on a reasonable con ­
struction of see. 19, a sufficient acknowledgment of liability for the 
original debt (Banian v. Vair&van, I , L. R.. 7 Mad., 892).
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Act X V  2 0 . W h en  interest on a debt or legacy is, before the expira-
tion of the prescribed period, paid ns

4 -  d £ S £ £ r *  °! •*> *  *• t « r liaUe 10 w  lH! “ t
^ec- *-0, or legacy, or by his agent duly authorised

in th is behalf,
or -when part o f the principal o f a debt is, before the expi­

ration of the prescribed period, paid by 

x n e n fo ?p rL fp Ih  Pa‘7 ‘ *he debtor or by his agent duly author­
ized in this behalf,

a new period o f lim itation, according to the nature o f the 
original liability, shall be computed from the time when the 

paym ent was made :
Provided that, in the case o f part-payment o f the principal 

of a debt, the fact o f the payment appears iu the handwriting  
of the person m aking the same,

W h ere  m ortgaged land is in the possession of th e m ortgagee.

Effect of receipt of: t h e  receiPt of the Ptoduce o f suc]l 3and
produce of mortgaged shall be deemed to be a payment for the
laild* purpose o f this section.

Bee Lecture X L
Following the ratio decidendi in It ambit v, Satgur, I. L. It., .'5 All.,

217, F. B., it has been held by the Allahabad High Court, that part-pay­
ments of judrfnirnt-debts fall within the terms of see. 20 (Janki v.
Ghulam, I. L. It., 5 A ll., 201. See also p. 315, note 4, supra-).

All that is required by sec. 20 is, that the fact of a part-pu-yment 
should appear in the handwriting of the person, making the same. It  
is not necessary that the appropriation of the payment to principal 
should appear in writing. That may be made to appear otherwise.
The endorsement of payment on a bond need not shew that the payment 
is made as a part-payment of the principal of the debt (Jada Aukamma 
v, Nadimpalle Rama, I. L, It., 6 Mad,, 281}.

Sec, 21. 2 1 . N othing ill sections 1$ and 20 renders one of several

,, .  , . . . joint contractors, partners, executors orOne of several joint >’ ’ 1 . ’
contractors, &o., n o t  m ortgagees chargeable by reason only of 
charger.tiie by reason «J a writt,en acknowledgment signed, or o f a

payment made by an- payment made by, or by the agent of, any 
other of them, other or others of them .

The concluding portion of sec. 4, Act XIV  of 1859, corresponded to this 
section.

Beepp. 301, 302, and 314, supra.
The plaintiff may, notswithatanuing this section, shew that the joint
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contractor, partner, executor, or mortgagee, who signed the acknowledge A c t  X V  
m eat or made the payment, was acting as the duly authorized agent of , 
the other parties. _____

It has been held in England that, as long as a partnership continues, 
each partner is an agent for the purpose of making an acknowledg­
ment under the Statute of Limitations. But after a partnership is 
dissolved, one of the late firm cannot, by his act or admission, involve 
hi a co-partner in any new liability, and a payment made by a continu­
ing partner will not revive a debt to the detriment of the retiring 
partner (Watson v, Woodman, L. It,, 20 Eq., 721, 730 ; Banning, 80,
208). It  should, however, he observed that the provisions of the 
English law on this subject (!) Geo. IV , e. 14, sec. I ; and 19 & 20 
Viet., c. 97, sec. 14) do not expressly refer to partner, as the Indian 
law (sec. 21) does. In  Khoodeeram v. Kishtmohand, 25 W . R., 145, 
a Division Bench of the Calcutta High Court held, that the corres­
ponding provisions of Act I X  of 1871 (sac. 20, expl. 2) did not apply 
to cases where one partner, by the ordinary rules of partnership, was 
able to bind his co-partner. Every partner of a firm, which is of a 
•mercantile character, is deemed to be duly authorized to borrow money 
and draw and accept bills in the name of the firm. (See see. 251, Indian 
Contract Act, and 10 Bomb., 322.) The members of a carrying company, 
or a m ining company, or of a firm of attorneys, have no such implied 
authority (ibid).

2 2 . W h en , after the in stitu tion  o f a suit, a, new p lain tiff or Sec. 22.

Effect Of substituting defendant is substituted or added, the  
, or adding new plain- suit shall, as regards h im , be deem ed to

tiff o r  defendant. have been instituted when he was so

m ade a p a r ty :
Provided that, w hen a p laintiff dies, and the suit is continued

Proviso where origin- by ins legal representative, it sh all, as 
al plaintiff dies. regards h im , be d unned to h ave been

instituted when it was instituted by the deceased p la in tiff :

Provided also, th at when a defendant dies, and the su it is

continued against h is  le g a l representative,
Pro vino w hme. ongm - •(. as regards h im . be deem ed to

al defendant dies. , ' 5
have been instituted when it waa insti­

tuted against the deceased defendant.

See p. 233, supra.
This section speaks o f suits, plaintiffs, and defendants. It does not 

say anything about appeals, appellants, and respondents. Sec. 32 of 
the Code of Civil Procedure, which provides for adding parties in tlio 
Court of first instance, contains an express reference to this section ; 
but sec. 559 of the Code, which provides for the addition of respondents, 
contains no such reference. I f  sec. 22 o f Act X V  of 1877 were appli-
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A ct X V  cable to sec. 553 of the Code, ifc would bo in the power of the appellant 
187? 50 exc*u<*e discretion of the Court by filing1 his appeal on the last
____ * «lay allowed by tho Limitation Act for that purpose (Maniokya v

Boroda. I . L. It., 0 Calc , 365,1502), Under Acts TILT and XI V of 1869 also, 
the Appellate Court had a similar discretion in the matter of adding a 
fresh respondent to the record (Showdamonee v. Ram Roodro, 8 W ,
R-. 387). In a case where the liability of the two defendants was joint, 
an 1 the plaintiff, by an oversight, appealed against the first defendant 
only, and the second defendant was made a respondent after the time 
allowed for appealing against him, it was held that seo. 22 did not bar 
tho appeal, even, so fa r  as it affected the second defendant (The Court 
of Wards v, G-aya Persad, I. L, It., 2 All,, 107, 109). B utin  a case where 
the plaintiff sued two defendants jointly arid severally for certain 
monies, and obtained a decree against the first defendant only, and the 
first defendant having appealed against the plaintiff, the Judge made 
the second defendant a party to the appeal, after the time for appealing 
against him had expired, it was held by the Allahabad High Court, 
that sec. 682 of the Code of 1877, read with seo, 32 of the same Code, 
made see, 22 of the Limitation Act applicable to the case (Ranjit v,
Sheo Persad, I- L. R , .2 All,, 487). The Judges, however, made no 
reference, in this case to see, 559 of the Code. Besides, it is now 
evident from (the amended) sec. 682 of the Code, 1882, that the terms 
“ plaintiff ’ and wdefendant” in sec. 32 of the Code do not include 
"  appellant” and “ respondent.”

Tn a case where a principal and a surety were originally sited, and 
the plaintiff appealed against the. surety only, it was held that the 
discretionary power of directing a person to tje made a respondent 
conferred on the Appellate Court by seo. 569 of the Code was nob limited 
by sec, 22 of the Limitation Act (Maniokya v. Boroda, L L. It.,
9 Cals., 355).

But where a defendant, having an unappealed decree in his favor, is 
not interested in the result of the, plaintiff's appeal against a co-defendant, 
sec. 559 of the Code does not.empower the Court to add him as a. res­
pondent to the appeal (Afctmmim v, Balkishen, I. L. It., 5 All., 268).

I »  another ease (The Corporation, v. Anderson, I. L. It., 1 (> Calc,, 446) 
where, on the suggestion of the original defendant that another person 
was liable, the Court made him a defendant, but the suit being decreed 
against, tbe original defendant, that defendant appealed against the 
plaintiff without making his co-defendant a respondent, ifc was held, 
that the plaintiff could not, after the period for appealing from the 
decree had elapsed, be allowed to appeal against the added defendant, 
unless he satisfied tho Court under seo. 5 that he had sufficient cause for 
not prosecuting his appeal within that period. The question, whether 
the second defendant could bo added as a respondent to the original 
appeal was not considered, probably because, - in. the appeal against 
the plaintiff by the original defendant, the liability of that defendant 
could not be shifted to his co-defendant,
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If the substitution or addition of parties to the record, in the.Court. A ct X V  
of first instance, takes place after a new law of limitation has come ^
into operation, the suit as regards the original parties will bo governed ____ '
by the old law, and as regards the new parties by the new law. (See gee. 22.
Abdul v. Maaji, I. L. It., 1 Bomb., 295.)

Where some only of several, joint- promisees sue to enforce a joint 
contract, and the other promisees are made co-plaintiffs after the expiry 
of the period of limitation, the rkole suit must be dismissed, provided 
the defendant has objected to the nonjoinder in proper time (Rainse- 
buck v. Ramlal, I. L. It., 6 Calo., 815 ; Kalida.- v. Narhu, I. L. ft., 7 Bomb.,
217 ; Oomasunduri v. Ramji, 9 0 . L. R., 13 ; T. L. It., 7 Calc,, 212).

In such cases of nonjoinder, amendment is practically useless in 
British India, if it is made after the period of limitation (I. L. It,
6 Calc., 823).

Where the plaintiff sued A to enforce a right of pre-emption, and 
thereby to invalidate a sale made to A  and B jointly; and B was made 
a defendant after the expiry of the prescribed period, the Allahabad 
High Comb dismissed the whole suit (Habibullah v. Aehaibar, I, L. It., 
i  All., 145).

Bub where certain property was in the possession of several tort- 
feasors, and plaintiff at first sued to recover from one only, and made 
the other defendants after the limitation period had expired, it was 
held that the suit was barred as against the added defendants only 
(Obhoy v. Kritartha, I. L. It., 7 Calc., 284).

Where a plaintiff brought a suit as assignee of a mortgage, and was 
, subsequently allowed to amend his plaint and sue as attorney o f the

original mortgagee, it was held that there was no substitution of a new 
plaintiff (flanapati v. Adarji, I. L, R„ 3 Bomb,, 3.12).

The substitution of the name of the President o f a Committee for 
that of their Secretary,, neither of the officers being personally liable, 
is not a substitution within the moaning of this section (Maimi v,
Crooke, I . L. R „ 2 All., 295).

Whore the defendant entered into a contract of loan with the Jturla 
of .a Hindoo family, and the hart® sued to enforce the contract, it was 
held that, that the addition as parties of other members of the family 
interested in the loan after the prescribed period had expired, did not 
prevent the Court from, giving the hurt* a decree for the whole 
amount (Radha Churn v. Mohesh Chunder, 3 Shorae’s Reports, p. 99).
Tho; decision would not be opposed to the ruling in Ramsebuok's case,- 
if ib was found as a fact that the contract was really made between the 
defendant aud the hnrtit only, for in that case the joinder of the other 
members was only a misjoinder, (See I. L. II., 6 Calc,, 824.)

Paras. 2. and 3 of this section apeak only of the legal representative of a 
party at his death ; but it has been held that the principle of the proviso 
applies to the assignees of the original parties. When the plaintiff, 
after instituting his suit, assigns his interest, it is perhaps not necessary 
for the assignee to become a party at all ; but if he does so, he only con-
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A ct X V  tin ues the suit;, not in substitution-, bufc in ctij\junction with, and as the 
os' representative in interest of, the original plaintiff (gupafc v. -mrifc. 

l877- I . L. R ., 6 Calc,, 720),
The principle o? the proviso was, under the old law, appliedito a case 

in which the person originally named as defendant was dead at the time 
of the institution of the suit, and his heirs were made parties after the 
expiry of the prescribed period (Sreekishen v. Ramkristo, 10 W. R.,
317). But where the plaintiff, erroneously believing that A  was the 
legal representative of a deceased debtor, brought his suit in time 
against him, aud after the expiry of the period of limitation, made the 
true representatives parties to the suit, it, was held that the suit was 
barred (Kuvasji v. Barioiji, 10 Bomb , 221).

Sec. 23. 23. In t h e  c a s e  o f  a  c o n t i n u i n g  b r e a c h  o f  c o n t r a c t  a n d  in t h e

Continuing breaches case of a continuing wrong independent 
and wrongs. <>f contract, a fresh period o f lim itation

begins to run at every moment o f the tim e during which the  
breach or the wrong, as the case may be, continues.

See pp. 218, 219, 222, and 211, supra.
This section differs from secs. 23 and 24 of Act I X  of 1871, Where 

the obligation created by a contract is of a recurring kind, and admits 
of a series of “ successive breaches,” this section does not apply, but 
sec. 23 of Act I X did apply to such cases (Bhojraj ». Gulukan, 1. L, E,,,
4 All., 403. Art. 115 provides for some o f these cases). Sec. 24 of 
Act IX  referred to continuing nuisances only, and the term “ nuisance ” 
was defined to mean “ anything done to the hurt or annoyance of 
another’s immoveable property, and not amounting to a trespass.”  Sec.
23 of Act X V  applies to any “ continuing wrong independent of con­
tract.”

This section is not confined to suits for compensation only.
A  continuing breach of contract. The section contemplates cases in 

which the obligation created by the contract is ex nccessUate of a con­
tinuing nature, As for instance, a covenant by a tenant to keep the 
demised building in repair (I. Li R., 1 All., 41)3, 49(5).

If a person, having made a gift of his property to another, conveys 
the same to a third person, his covenant for title, so far as it relates 
to his present right to convey, is broken at the date of the conveyance ; 
and sec. 23 does not give the covenantee a continuing cause of action ; 
but a covenant for “  quiet possession ” admits of a continuing breach.
A  covenant for 1 further assurance” is broken by a refusal of the 
covenantor to execute, or procure to be executed, a proper further 
assurance when tendered to him on the part of the covenantee (Raju v. 
Krishna, I. L. R., 2 Bomb,, 273, 292).

Where an amicable partition of joint property is made between A and 
B, hut C having a claim over the property allotted to B, it was agreed 
that A. should pay a certain amount to C, A ’s failure to pay the amount
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to 0  and thus to make B’s title perfect, was held bo be a continuing Art XV  
breach of contract (Imdad v. Nijabat, I, L. By, 6 AIL. 157). b*’

The question as to the more or less continuous nature of covenants for 1 1 " 
title and for further assurance, was considered by Kelly, C.B., in Spoor 
v. Green (L, B., 9 Exch,, 99). According to the Chief Baron, a covenant 
for title and a covenant for further assurance are continuing covenants, 
and the breaches of them continuing breaches. The covenantee is not 
bound to sue until the ultimate damage lias been sustained. The Statute 
of Limitation is wholly inapplicable to breaches of the covenant for title, 
except where the. right of action is upon an eviction of the whole pro­
perty conveyed, bo that there is no land with which the covenant may 
run, and nothing left upon which the covenant can operate. (See Ban­
ning, 176, 183.)

The relation of husband and wife (an far as it is the result of a 
contract) furnishes another illustration of a continuing obligation, 
and so long as the wife withholds herself from her husband, there 
is a continuing breach of contract. (Bee the ruling of a Full Bench 
of the Punjab Chief Court, cited in Rivas’s Limitation Act, p. 102.)

A  continuing wrong independent of contract. A  “ tort ” is a wrong 
independent of contract. (Broom’s Commentaries.) The term “ tort” 
is used to signify such wrongs as are in their nature distinguishable 
from breaches of contracts. Torts are often considered as of three 
kinds, viz., nonfeasance, or the omission of some act which a man ia 
bound to do; misfeasance being the improper performance of some act 
which he may lawfully do; or malfeasance, being the commission of 
some act which ia unlawful. (Stephen’s Blackstone.)

The flowing of water from defendant’s premises into the plaintiff’s land, 
when the defendant has not acquired any easement over such land, is 
& continuing wrong, (See Ramphul v, Misreelall, 24 W . It., 97.) Obstruc­
tions to or diversions of watercourses are also continuing wrongs 
(ttajrup v, Abdul, I. L. It.. 6 Oalo., 394, P. 0 . See also I. L. it., 1 Mad.,
33.5 ; and I, L. R., 6 Bomb., 20). As long as a nuisance remains in force, 
the person affected by it has a continuing cause of action, and may 
recover damages on account of it, or sue for an injunction for its removal.
A  trespass on immoveable property continues to be a trespass until the 
occupation of the trespasser comes to an end (Narasinma v. Ragu- 
pathi, I. L. It., 6 Maid,, 176, 178).

False imprisonment is a continuing wrong, which is specially provided 
for by art. 19. (See p. 241, supra.)

2 4 . In the case o f a suit for compensation for an act which Sec. 24,

Suit for oompensa- d ° 0S llot ° lve r ise . to a cause of
cion for act not action- unless some specific injury actually results

d a m a g n ^ mb SI,ecial therefrom, the period of lim itation shall
be computed from the tim e when the
injury results.
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A ct X V  Illustrations,

(«•) A  owns the surface of a field. .8 owns the subsoil. B digs 
— * c0!l1 thereout without causing any .immediate apparent injury to the

surface, but at last the surface subsides. The period of limitation in 
the case of a suit by A against B runs from the time of the subsidence.

(b.) A speaks nud' publishes of B slanderous words not actionable 
in themselves without special damage caused thereby. 0 in conse* 
queuee refuses to employ B as bis clerk. The period of limitation in 
the case of a suit by B against A for compensation for the slander does 
not commence till the refusal.

See pp. 221. 222, 211, 212, supra, and the notes to arts. 2 and 25.
In Il l ustration ( a ) ,  the original a ct  itself is no wrong1, and only becomes 

so by reason of the consequential damages. Oases o f damage to neighbours 
caused by the escape of water artificially collected on one’s own land, 
or by any other act in violation of the m axim  sic utere tuo ut aliemm ' 
rum-laid a* (see 22 W . II., 278, P.O. y and I . L . R ., 3 Calc., 776) fall within 
this principle.

In  Illustration (ft) the original act itself does not give the plaintiff a legal 
cause of action. The violation of some duty towards the public, pro­
ductive of special damage to the plaintiff, is governed by the same rule;
The breach o f such a duty does not give any individual a cause of action 
until ho has suffered florae special damage. (See Banning, 271.) The 
same principle will also apply to negligent acts'"of the master 'causing 
damage bo the servant, and to the unskilful conduct of professional 
men causing damage to those who employ them. In  all these cases no 
cause o f action arises until the damage is suffered. (See Collett on 
Torts, secs. 18 and 21.)

See. 25. 25. All instruments shall, for the purposes of this Act, be
Computation of time deemed to be made with reference to the

mentioned in  instru- Gregorian calendar, 
meats.

Illustrations.

(a .) A  Hindu makes a promissory note bearing a Native date only, 
and payable four months after date. The period of limitation appli­
cable to n suit on the note runs from the expiry of four months after 
date computed according to the Gregorian calendar.

(b.) A  Hindu makes a bond, bearing a Native date only, for the 
repayment of money within one year. The period of limitation 
applicable to a suit on the bond runs from the expiry of one year after 
date computed according to the Gregorian calendar.

See pp. 203, 233, and 231, supra.
Where a bond, by its terms, stated that the money advanced should 

be repaid on the 30th Pous 1283, B, S . ; and it so happened that, in the
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year 1283, the month of Pous consisted only of '29 days (the 29th. Pous A c t  X V  
corresponding to the 12th January 1877), it was held that the money ||A. 
became repayable on the 18th of January 1877, and that a suit brought ' 1 
on the 18th January 1880 was in time (A lm as Banes v. Mahomed 
Ruja, I. L. 11., 6 Calc., 23 9\

Section 25 Jays down an. absolute rule. There is no saving of cases 
in which it appears on the face of the instrument that litmr months and 
lunar years were intended by the parties. The period within which a 
debt is repayable must be computed according to the Gregorian calendar 
(Rungo v, Babaji, i .  L. It.-, 6. Bomb., 83).

Periods of limitation in acts to which the General Glauses Act apply, 
as well as those to which they do not apply, arc reckoned according to 
the English or Gregorian, calendar-, unless a .contrary intention is 
expressed (Saroda v. Pahali, I. L, It., 10 Calc., 913).

P A R T  IV.*

A c q u i s i t i o n  o f  O w n e r s h i p  b y  P o s s e s s io n .

26. Where the access and use of light or air to and for any Sec. 26,
Acquisition of right building have been peaceably enjoyed 

to easements. therewith as an easement, and as of
right, without interruption, and for twenty years,

and where any way or ' watercourse, or the use of any water, 
or any other easement (whether affirmative or negative) lias 
been peaceably and openly enjoyed by any person claiming title 
thereto as an easement, and as of right, without interruption, and 
for twenty years,

the right to such access and use of light or air way, water­
course, use o f water, or other easement shall be absolute and 
indefeasible.

Each of the said periods of twenty years shall be taken to be a 
period ending within two years next before the institution of the 
suit wherein the claim to which such period relates is contested.

* Secs. 26 and 27 of Part IV  are repealed in the territories to 
which, the Indian Easements Act, 1882, extends. A ll references in any 
Act or Regulation to the said sections or to sees. 27 and 28 of Act 
No. I S  of 1871 shall, in such territories, be read as made to sections 
fifteen and sixteen of Act V  of 1881. Vide sec. 3 of the Indian Ease­
ments A ct (V  of 1881).
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A c t^ X Y  .Explanation,— -N othing is an interruption w ithin the m eaning

1877, °* tlus section, unless where there is an actual discontinuance o f
the possession or enjoyment by reason o f an obstruction by the  
Act o f  some person other than, the claimant, ami unless such  
obstruction is subm itted to or acquiesced in  for- one year after 
the claimant has notice thereof and o f  the person m ak in g  or 
authorizing the sam e to be m ade.

Illustration?;,

(a.) A  suit is brought in 1831 for obstructing a right of way, The 
defendant admits the-obstruction, but denies the right of way. The 
plaintiff proves that the right was peaceably and openly enjoyed by him, 
claiming title thereto as an easement and as of right, without interrup­
tion, from 1st January 186 0  to  1 s t  January 1 8 8 0 ,  The plaintiff  is 
entitled to judgment.

(b .) In a like suit also brought in 1881 the plaintiff merely proves 
that he enjoyed the right in manner aforesaid from 1858 to 1878, The 
suit shall be dismissed, as no exercise of the right by actual user has 
been proved to have taken place within two years next before the 
institution of the suit.

(c.) In n like suit the plaintiff shows that the right was peaceably 
and openly enjoyed by him for twenty years. The defendant proves 
that the plaintiff on one occasion during the twenty years had asked his 
leave to enjoy the right. The suit shall be dismissed.

See Lecture X II, pp. 109, 414—429, supra.
Light or air. In Sturges v. Rridgeman (11 Chan. Div., 852), and in 

other English cases, it has been held that, under the 2 and 3 Will; IV , 
c. 71, there caimot, be an easement of wind, or of air in' motion.

In Bngram v. Kliettemath (3 B. L. It., O. 0., 18 ,46), Peacock, 0 . J„ was 
of opinion, that a right to enjoy the south breeze could not be acquired 
except by an express g r a n t; and that, in the case of a right to air, the 
obstruction to be actionable must amount to a nuisance, In Barrow v.
Archer (2 Hyde, 125), it was held that a right to the free and uninterrupt­

ed passage of a current of wind could not be claimed by reason of mere 
long enjoyment, and that no more air could be so claimed than what 
was sufficient for sanitary purposes. In Act V of 1882, the Legislature 
does not follow these rulings, on the ground that they are unsuited to a 
country like India. The Act allows a suit for the obstruction of the 
free passage of air. where it interferes materially with the plaintiff’s 
physical comfort, although it is not injurious to his health. (See State­
ment of Objects and Reasons, Gazette of India, 30th November 1880.)
It should he observed that sec. 8 of 2 and 3 W ill. IV , c. 7 ), speaks 
only of the “ access and use of light,” and that seo. 26 of Act X V

t): " ' 1 <SL
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of 1877 places the right to light and the right to air (as regards their a c t  X V  
acquisition, by prescription) in the same category. Sec, 27 of Act IX  W  
of 1871 also applied the same rule to both the rights. ' a *'

The windows of a n ew  building must be in a sufficiently finished, 
state at the date from which the twenty years are to he computed. (See 
Elliott v. Bhoobun, 6 B. L. It., 85 j and 12 B. L. It., 406, P. C. Cf. Pranje- 
vandoss v. Moyoran, 1 Bom.,.148,) As the acquiescence of the servient, 
owuer is not necessary to the acquisition o f a right under the Act, the 
ruling in Elliott's case chat there may be interruption without an actual 
obstruction does nob apply to such acquisition.

Way, A right of way is a right to go f rom one place to another, and 
.ought to be circumscribed to a place certai n, and not in one place to-day 
and another to-morrow, and therefore the termini a quo and ad quern should 
appear (Gale, 357, note ; 4 W . Ik, 19).

In English or Indian law there is no positive division of rights of 
way into distinct classes, and it cannot be said that a superior class 
of rights McetsarUij includes' an inferior class. (See Gale, 362, 355, 
note.) The following are some of the various kinds of rights of way 
to be met with in the books :™

A general right of w a y a  way usable for all purposes, i\ g„ a 
way for marriage and funeral processions, as well as for other purposes.
(See Lokeaath r. Monmohun, 20 W , It., 293.) A  way for agricultural 
purposes only. A right of way for carriages, but not .for carts. A right 
cf way for horses, and not for carriages. A  right of waty foi. the carriage 
of coals only. A right of way for the carriage of all other articles 
except coals. A  footway or prime way. A  drift way or pack way for 
cattle. A  way for boats. A  way to Church. A  way to market. A right 
to use the way only when certain gates are open or between particular 
hours, or at certain seasons of the year. (See 10 W . It.. 363.)

The extent of a right of way acquired by prescription is measured by 
the accustomed user. As to whether the evidence of the actual user 
in any particular case may prove a general right for all purposes, 
see pp. 439, 440, supra. The question, whether a user of one kind is 
evidence of a right also for a more limited purpose, must be determined 
with reference to the particular facts of each case ; and i f  the actual 
amount of 'inconvenience suffered by the servient owner is not in any 
way increased by the exercise of such inferior right, the presumption is 
that such a right lias been acquired. (Sec Gale. 352, 3o3 , Goddard, 247,
248.) A  right of way per an does not give a right' to carry burdens on 
the head, for such a right would impose a more onerous obligation on the 
servient owner, who, if he wanted to build, must leave a higher space than  
he would otherwise be obliged to do. (See Gale, 3o6, note.)

Where a right of way for a particular purpose (c.g., for carrying away 
the plaintiffs nightsoil) is proved, the Court is not bound to confine the 
right to the precise number of times in the year that it ha,a been exercised : 
but may give the evidence of user a more liberal construction, and hold

L L
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A ct  X V  that. the right may bo exercised for such purpose at all convenient times 
or in the year, or as often as is necessary (Gopal Chundor Jodooiall 

1677- I. L. It., 9 Calc,, 778).

4 I t  is a mistake to suppose that the same rights usque ad cmhm -attach 
to an easement on land which attaches to the land itself. The erection 
of a portico or verandah, even when it etioiroftOhCs on part of the space 
devoted to the way is not actionable, unless it interferes with the reason­
able enjoyment o f the easement (Tooleeymoney v, Joges-h,;! C. II. I '.,
425 ; Clifford v. Hoare, L. R,, 9 C.P,, 362).

' t " : l i v i , ; ■ i* ■. 'ivy.. ;A (.*.r; " : V  ''/! v V V '( f o '  y ) C ' ' - i V ' - , - j - - . i . . : ' • ; a.

A  right of way maybe established notwithstanding the fact that the 
path passes over waste land (Shaikh Mahomed v. Shark Sefatoollah, 22 
W . It., 340; but see some remarks of L o c h , i n  14 W . K., 199).

Watercourse. This word designates both the channel and the moving 
water as it flows in the channel. In ohe English Prescription Act the 
word is used with reference to the moving water. (Goddard, 122, 123.)
It has boon held in. 'England, that % claim of right to pollute or adulterate 
the water of ft natural stream i» a claim of a watercourse. (Gale, 169.)
A  right to pour water over the land of another person or a right to divert 
water from flowing down to particular laud is also a right to a water- 
course. (Goddard, 123.) The right to discharge rain-water by eaves or by 
drain or gutter (atillicidiuin or flumen) ia a right to a watercourse.
(Gale, 273.)

Water in a tank is not a watercourse; hut there may be an easement 
to use such water. There may also be a prescriptive easement to throw 
stoues or other refuge in a tank, provided tho right docs not tend to the 
total destruction of tho servient heritage. In Carlyou v, Levering, cited 
in Gale’s work. p. 485 (note), such a right rathe case of a stream Was 
recognized. Theplaoitum m Sreedlm .ru. Adoyto, 20 W . It , 237, that 
there can be no prescriptive right to injure another, though Ruch injury 
has the warrant of very ancient user, can hardly bo correct. (See Gale,
484, note.)

Sec. 27. 27. Provided that, when any land or water upon, over, or from
, . . „ which any easement has been enjoyed or

of reversioner of ser- derived has been held under or by virtue of 
vient tenement. any interest f o r  life or any terra of years
exceeding three years from the granting thereof, the time of the 
enjoyment of such easement during the continuance of such in­
terest or term shall be excluded in the computation of the said 
last-mentioned period of twenty years, in case the claim is, within 
three years next after the determination of such interest or term, 
resisted by the person entitled, on such determination, to the 
said land or water.
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Illustration. Aoif XV
A  sues for a declaration that he is entitled to a right of way over B’s

land. A proves that he has enjoyed the right for twenty-five years; _____
hut B shows that, during ten of these years, 0 , a Hindu widow, had a 
life-interest in the land, that on C’s death B became entitled to the • 
land, and that within two years after C ’s death he contested A ’s claim 
to the right. The suit must be dismissed, as A , with reference to the 
provisions of this section, has only proved enjoyment for fifteen years.

See pp. 429, 430, supra.
The corrospono.'tig section of Aofc I X  of 1871 expressly excepted the 

right to light and air from its operation. This section omits the exception.
It applies to all easements which have been enjoyed or derived upon, 
over, or from any land or water.

2 8 . A t  the determination o f the period hereby limited to any Sec. 28.

Extinguishment of person for instituting a suit for posses- 
nght to property. sion of any property, Iris righ t to sueh
property shall be extinguished.

See Lecture.

T H E  F IR S T  S C H E D U L E .

(Sea section 2.)

■ ”  .............. ] ................ ....  v -*
Number and year ei i

Acta litre- Extent of repeal

. ; ________ - I ' j  -' T___ I 'd :  ■ "■  '
X  of 1865 ... { The Indian Succes- j In section 321, the words

i sion Act. j “ within two years after the
| death of the testator, or 
J One year after the legacy 

has been paid."
" 3 ' cl , V ’ . .\ : ' ■ • ' ; / . " ' j. ' '

IX  of 1871 ... | The Indian Limita- | Tbs whole,
j tion Act, 3871. I
|

X  o f 1877 ... The Code of Civil Section 599, and in section
Procedure. 601 the words “ within

thirty days from the date of 
the order.”
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Act X V
( OP

™ 77. T H E  S E C O N D  S C H E D U L E .

AST’s. (JSee section 4.)
1 ^

’ ' "  F i r s t  D i v i s i o n : S u i t s .

Part / . — Thirly days,
... . . .  . . .  Period Time from which period
Descnption of suit. of limitation. begins to fun.

I .— To contest an award of Thirty days .. . When notice of the 
the Board o f Revenue un* " award is delivered t,o
der Act N o. X X I  It of the plaintiff.
J 8Go (to provide for  the 
adjudication o f  claims to 
waste lands).

No. 1. (No. I, Soiled. II, Act IX  of 1871.) The suit under this 
article is instituted (in a Court specially constituted under Act X X III  of 
1888) by the claimant, or objector, on receipt of notice of the Board’s 
adverse "award. The Collector notifies .such award to the special Court, 
and the Court gives notice to the claimant or objector. This-article does 
not apply' to suits by -Government bo try claims to waste lands where 
such claims have been admitted by the Kevenne Authorities. See secs. .
5 & 7 of Act X X I I I  of 186!l. and Taranath Butt v. The Coll color of SylheS 
and others, 5 W . R., Waste Land Court’s Reference, p. 1, where it was 
held that the Court could not extend the period of limitation by any 
order of its own. The exceptions recognized by. Act XV may, of course, 
extend that period-

Fart, I ! .— Ninety days,

2 .— For compensation for Ninety days ... When the act or omis* 
doing, or for omitting to sion takes place,
do, an act alleged to be In 
pursuance of any enact­
ment in force for the time 
being in British India.

No. 2. (No. 2, Act IX .) Local or special Acts may lay down a longer 
or shorter period of limitation for such suits for compensation. This 
article, like several, other articles in this schedule, applies to suits for 
compensation, not to suits for recovery of land or declaration of title.
See Foot v. Mayor of Margate, 11 Q. B. D., 299; Ohunder v. Obhoy,
I. It, It., 6 Calc., 8, F. B .; Birj The Collector, I L. R.. I All., 102,

It does not also apply to suits to recover the price of goods supplied 
to a public servant. See M&yandi v. McQuahar, I. L. It., 2 Mad., 121,

A suit for a refund of money illegally levied may be treated as a 
suit for compensation. See Ranchhod «. The Municipality. I, L. R.,
8 Bomb., 421 ; see also T, L. R , 2 Mad.. 124, 125. Compensation for 
an act without color of, and contrary to, the law, if clone bond fide, cannot 
be sued for after the period allowed. See Gooroodas v. The Collector,
5 W . R , 137 ; see also I. L. R., 8 Bomb., 421. I f  the act complained of 
(such as excavating a road) does not give rise to a cause of action until 
some special damage results therefrom (such as the falling of plaintiff’s 
wall), the period will, under seq. 24, bo computed from the time when 
the injury results. See Roberts v, Reid, 16 East, 215 j Goddard, 351.

* -
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S E C O N D  S C H E D U L E ---E ihst D ivision : Su its- { t m i i Q  A ct X V
OB’Part III.—Six months. l877_

................■ 'period Time from which period ------ -
I inscription ot stilt. of limitation. begins to run. ARTS.

3 . — Under the specific R elief Six months ... W h en  the disposses-
Act, 1877, section 9, to stem occurs,
recover possession o f im­
moveable property.

No, 0. (Sec. 15. Act X IV  of 1859;. and No. 8, Act I X  of 1871.) See
pp. 330, A i l , .supra,

As to what amounts to possession or dispossession, see Lecture V1, mpra.
Carrying of! the produce of land in the occupation of a tenant does 
not necessarily amount to dispossession (Seetal v. Tudoo, 25 W. R., 180),

A  landlord ejecting a tenant, of his own authority, after tile expiry 
of the term of the lease, may bo sued under this article (Jonarduu 
v. Harndhon. 9 W . 1L, 513, P. B.) But an owner of land returning 
upon his own property cannot be so sued by an agent, who had been 
put into possession on behalf of such owner (Madhub Sham,
1  L. R., 3 Calc., 2.43 ; see pp. 137. 151, 152, supra). Partial dispossession 
of a house, well, Ac., is dispossession within the meaning or this 
article (Sabapathi v. Subraya. I. L. It., 3 Mad., 251). The occupation 
of a casual trespasser is nob possession. If such a trespasser is 
immediately ejected, he cannot sue under this article. (7 Bomb., 82.)

4 . _Under Act No, I X  of Six months ... W hen the wages, hire
1860 (to provide for the. or price of work
speedy determination of claimed accrue or
certain disputes between accrues due.
workmen engaged in rail-
tony and other public works 
and their employers), sec­
tion one.

No. 4. (No. i, Act IX .) Magistrates empowered to decide such 
disputes'have jurisdiction in case the amount in dispute does not exceed 
the sum of two hundred rupees. The special provisions of Act IX  of 
I860 have boon extended-to Nadya and the 24-Pergunnahs. This article 
does nob apply to suits for wages, &c., in districts to which the Aot has 
not been extended by Government.

g_Under the Code of Civil Six months ... When the instrument
' Procedure, Chap. X X X I X  sued upon becomes

( Of summary procedure on due and payable.
negotiable instruments).
No. 5 (No. 5, Aot IX .)  Sec secs. 5 3 2 -5 3 7  of Act X IV  o f 1882.
Regular suits on negotiable instruments arc provided for by arts.

69 to 80.
Part IV.—  One year.

6 — Upon a Statute, A ct, lie - One year .. .  W hen the penalty or 
gulatiou or Bye-law, for a forfeiture ns incur-
penalty or forfeiture. ret‘ -
No 6 (No, G, Act I X  ; and sec 1, cl. 2, Act X IV .) This, like every 

other article, applies only when there are no periods specially prescribed
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Act XV SECOND SCH E D U LE—First Division: Suits— (ecmtd.)
j g.yj /*«?■# / F . —  One year.
____  by any special or local law. Penalties arid forfeitures are incurred chiefly

a r t s . for offences against the Revenue laws, which, “ generally speaking, are
7— 9. not - recoverable in the Civil Courts, but are ad judicable'by the Revenue

Authorities, or in the criminal department.” (See the Special Report oi 
the Indian .Law Commissioners, dated 26th February 1842.)

As to the forfeiture of goods bought and sold by inland traders in salt,
&e., see 33 Geo. III.,' c.. 52, seo. 137,

A  suit for a penalty or forfeiture by, or on behalf of, the Secretary of 
State for India in Connell, if not provided for by any special law, is 
governed by art, 119 The bye-laws passed by the Municipal Commis­
sioners of a place under the authority- of some legislative enactment have 
the force of law.

» « w — *  - E L .
7 . — For the wages of a house- One year ... Whoa the wages au-

hoid servant, artisan or crue due.
labourer not provided for
by this schedule, No, 4.

No. 7. (No. 7 ,'Act I X ; sec. 1, cl. 2, Act X IV .) A mcokhtear, a 
manager of a company, or a tahsildar ia not a household servant.
(See Nitto Copal v. Mackintosh, 6 W. R., 11 ; Tn re (ranges Steam 
Navigation Company, 2 Iud. Jur., N. S., 181; Oroon r. Ramanath,
10 W. 11., 260. Rub cf, 5 W. R . S. 0 ., 3.) The word • servant’ in this 
Act applies to a servant ejusdwt generis as "  labourer or artisan.’ Ser­
vants in husbandry are labourers, But a man who cultivates another’s 
land in consideration of the occupation of such land and of a portion 
of the produce thereof ia not a labourer employed on wages (Audi 
v, Venkata, 2 Mad., 387). An artist, such as a portrait-painter, is not 
an artisan (seo 2 Mad., 6). Even an artificer, such as a silversmith 
or saddler, is 'not an artisan. One who gives instructions in fencing 
and wrestling for a monthly fee is not a household servant • or an 
artisan (8 Mad., 87), There - is an idea of vulgarity attached to the 
terra artisan. Suits for wages not falling under this article will 
generally be governed by art. 102 . See also arts.-4 and 101. The date 
of dismissal of a servant is not the starting point of limitation (Kali 
Churn e. Mahomed, 6 W. R., S. 0 ., 33). In the absence of a special 
contract, the wages of a servant on a. fixed monthly salary accrue due 
at the end of each mouth i ibhl). This article applies only to suits 
for -wages against the employer (Siv Ram v. Turnbull, 4 Mad-, 43),

8 . — For the price of food or One year ... When the food or
drink sold by the keeper of drink is delivered.
a hotel, tavern or lodging* 
house.
No. 8. (No. 8, Act IX ; sec. 1, cl. 2. Act X IV .) A tavern is a house 

usually licensed to sell liquors in small quantities. 9

9 . _ .F or the price of lodg- One year ... When the price be-
in^. comes payable.

No. 1). (No. 9, Act I X ; sec. 1. cl. 2, Act X IV .) In the absence of 
contract or special custom, weekly, monthly or yearly payments fall 
due at the end of each week, month or year. Cf. art. 110,
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OF

Part I V ,—  One year. 187T,
Period' Time from which period -------

.Description oi suit. of limitation. begins to run. A K T .10,

10.— T o  enforce a right of One year ... When the purchaser 
pre-emption, whether the takes, under, the sale
right is founded on law, or s ™ 'M  to bf  ™ *
general usage, or on spe* peached, p rysiui.
cud contract p<— on oi the

whole or tnepiopei- 
ty sold; or where the 
subject of the sale 
does hot admit of 
physical possession, 
when the instrument 
o f sale is registered.

No. 10. (No. 10, Act I X ;  sec, i, cl. 1, Act X IV .) This article does 
not apply to a. suit to enforce a preferential light of becoming the 
mortgagee or lessee of property. A  suit to enforce a ot0 Pr,3*’ i'l^ t *
gtuf$ is governed by art. 120 (A«bh:m Ram, i, b. All., .A , .. . ,

M  v. Siufihan, I. L. II,., ■> AVI,, dOt), 630, I B . )  it^has been held by a 
Fall Bench of the Allahabad High Court, that the mle lefeiied to_ n. 
art, 10 must.be an aUolMo one, having immediate effect and operation 
cither by physical possession or by the creation ot a title under on 
insSLmont duly registered (1- L. R. 4 All., 218). A  pre-empt® object­
ing to a conditional sale that has become Absolute would ch JO lore 
have a limitation of sis' years under art. 120 f
pre-emption, founded on the Mahomedan law, does not attach to a lt a ^ ,  
whether permanent or temporary (Babooram v. ft using, 2 » W. B  
18) 1 nor to a conditional sale until it is completed or rendeied abso o,
(Gurudyal a. Teknacain," 2 W . B M- 215; Buksha v. loter, 20 W . L,.. 2 I 6 ) j  
nor to property sold in easeantion,except m M d-dow p. m, sec. 310 ot 
the Civil Procedure Code (Abdul ■«, Khellat, 10 W. R., !->•>)• . ,,

1'here can be no physical possession of an mtanyible tlung. slu . 
as a right to a reversion, or a right of redemption ot property in the 
usnfruotnaW possession of a mortgagee. (See the judgment oi 
Stuart, 0 . J., in Jogwhur r. Jawahh.fl. L. K , 1 A it; 311 
fer of Property A ct; and compare sec. 1, c l  1, oi Act XIV of anu
art 10 soVurd. ii of Act IX  of 1871.) I f  possession were
in general sufficient, it would be impossible for lutending claimants 
to know of the existence oi rights inimical to their own (Beebee iatimo, 
v. Gossuin Gobind, 2 W. R., f>).

If a mortgagee in pomsnum purchases the property, limitation luus 
from the dato of the purchase (I. L. K , 2 All., 109). A conditional 
sale becoming absolute does not necessarily transfer thvgossesnW to khe 
mortgagee. (See I. L. It., 4 Alh, 291.) nv

Taking visible and tangible possession of property, or matermlly 
enjoying bite rents and profits thereof, is taking physical possession.
S R  “ te« called i» OM  « * * ,
■pwcsmw. but the receipt of the rents and profits (Mulink r Muleka, 
t T. jo Calc., 1! 12, 1124). It has been held by thei Allahabad High 
Court that an undivided share of a pnttidari estate under the manage­
ment of the lumberdar is not susceptible of physical possession. (Lrnkai
i). Narain, I, L. R., I All., 24, 1’. B ) ... . - . t  _

Physical possession of the whole of the property wld muab be taken 
before limitation commences to run under the first portion ol th
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A ct X V  S E C O N D  3 C H E D (J L E  — F ir st  D ivisio n  : S u it s— ( cob&L) 

jgyy Part IV. — One year,
------- article. (See Bhole v. Imam. I. L . R., 4 AIL, 179 : Jaikaran v, Gangm

ART. 11, 1. I.. R ., 3 A ll., 175.)
There is nothing to prevent the pre-emptor from  bringing his action 

immediately after the sale, and before the transfer of possession or the 
registration of the habala. (See Lekranee v. Jfeikee, W . It., Gap No.,
285.) Custom or contract may give a person a right o f pre-mortgage 
of pre-lease. (See Ashik «: Mathura, 1. h. It., 5 All... 187.) But such 
rights are not rights of pre-emption.

The date of endorsing the certificate of registration is the date of 
registration. _ (Sec, GO. Act III  of 1877.) Every sale of intangible real 
property (which is incapable of physical possession) must, under sec. 54. 
of the Transfer o f Property Act, be made by a registered instrument.

Description of suit. * ^ t l l  Time from which period
or limitation, begins to run,

1 1 .— By a person against One year .. .  T h e  date o f the order, 
whom an order is passed 
under section 280 , 281, 282  
or 83.5 of the Code o f Civil 
Procedure, to establish his 
right to, or to the present 
possession of, the property 
comprised in the order.

No. I i .  ̂ (Secs. 24.0 and 259, Act V III  of 1859.) Ilaldnido singula 
sin/pd/s, the words in the first column may be read thus : “ By a person 
against whom »u  order is passed under secs. 280, 281, '282 of the Code 
of Civil Procedure, to establish his right to the property comprised in 
the order, or by a person against whom an order is passed under sec. 335 
of the Code of Civil Procedure to establish his right to the, present pos­
session of the property comprised in  the order.”  Reading the article thus,
Its language, w ill exactly correspond to the provisions of see, 283 and the 
second para, of sec. 335 of the Code of Civil Procedure, As to the differ­
ence between a suit to establish a right to present possession, and a suit 
to establish a righ t generally, see Rangoo v. Ttikhivanda-. 11 Bomb., 17-1.

;■ Acs. 280, 281, 282 of the Code correspond to sec. 246 of Act F i l l  of 
1859 ; and sec. 335 o f the Code, to sec. 269 of Act V I I I  of I860. Under 
Apt V I I I  of 1859 the one year’s limitation applied to suits of t h i s  class.
Act I X  of 1871 repealed this limitation-clause and did not re-enact it.
The editor of the Indian Statute Book (Mr. Stokes) was of opinion that 
the general limitation of six years under art. I IS, A ct IX , applied to such 
suits. The Bombay High Court was of opinion that one year’s lim ita­
tion under art, 15 of that Act applied. The Calcutta High Court held 
that, in the case o f claims to land, the twelve years’ limitation applied.
(See the cases quoted below.) Even now an order passed under sec. 246 or 
sec. 269 of A ct V I I I  of 1859 is not - governed by  this article. (See 
p. J86, supra; and I . L. It., 9 Calc., 43. 163 and 280, and 12 0. L. It,, 550,)
The limitation prescribed for an ordinary suit to establish any right to 
property (six years or twelve years, as the case m ay be) applies to suits by 
persons against whom such an order has been passed. (See 1 Shame,
26 ; 2 Shome, 160 ; I. h. R., 4 Calc., 610 ; I. | . R „ 9 Calc., 164, 230, and the 
cases cited therein.) The Bombay High Court, however, have held (see 
I. L. It., 4 Bomb., 21. 23. and 611) that, under A ct I X  of 1871, art. 15 
(corresponding to art. 13. o f this Act) applied to such u suit in respect 
o f an order under sec. 246 of Act V III  of 1859.
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S E C O N D  S C H E D U L E — F oist Division': Suits—(confciN) A gt X V

Part I V .— One year. 1877.

This article applies even if the suit is for recovery of possession, or  ̂ j
for coufirinabiou of possession, of the property in respect of., which an. *  
adverse order ttader soo. 281 has been made in the execution depart- 
h im ;. (Shiboo v. Madden, I . L. IT. 7 (M e., 608 ; B r ijo r . Earn, 21 W . It..
133). This article does nob apply, unless the order is passed after 
making' an investigation as prescribed by the Civil. Procedure Code.
(See Juggobnndhoo v. Saohya, 1(5 W. B ..2 2  ; Tenkapa e. Chenbarapa. 
l . L. It., 4 Bomb., 21 ; Rashbenary v. Bnddun, 12 C, L. It., 550.) I f  the 
claim oase is withdrawn, or struck off for default, the article does not 
apply. (Kallu v. Brown, I. L. R„ 8 A ll., 504 ; Bhika y. Sakarlnl, I. L. It..
.* Bomb., 440. But cf. 21 W. R., 40ft, arid 24 W. R., #1.1.) Where the 
Court, disallows a claim by reason o f the claimant not having given, 
evidence in support of his claim, the order is an order to which the 
article applies (Broomunto v. Syu.d Tajooddeen, 21 W . R., 409 ; Tripoora 
v. Ijjuthunessa, 24 W, It., 41.1). A  mere refusal to postpone the sale of 
property attached in execution, without an investigation into the 
claim preferred, is not an order to which tho article applies (Sail 
Mukkun w. Sah Koondun, 15 B. L. R „ 228, P. 0 . ;  24 W. R .. 7ft). I f  no 
investigation is made on the ground that the claim is designedly or 
unnecessarily delayed, the article does not apply (Syed Mahomed v,
Kanhya. 2 W . R.. 2 6 8 ; I . L. R.; 4. Bomb.. 21 ; and p. 185, supra). The 
article does not also apply where no claim has been preferred in the 
execution department, (See Lalehand v. Sukharam, 3 Bomb., 139 ; Babu 
Pcvbab v. Babu Brojolall, 7 W. E., 253, F. B.) Where the claim to pro­
perty attached is neither admitted nor rejected, but intimation of it 
is given at the time of sale, the article does not apply (Baboo Jodoonath 
v. Radhamon.ee, 7. W. R „ 256, F. B.)

The person against whom an. order is made under secs. 280, 281 or 
282 is either the decree-holder or the claimant (Mannu #» Harsnkh, I. B.
R . 3 A ll., >233; Bhyruh v. Meer Abdooh 8 W . R ., 93). The judgment- 
debtor is not bound by the order except: where he is actually made a 
party to the proceeding (Imbichi v. Kakkemat. 1. L. R., 1 Mad., 391),
A  party suing in his own character is not bound by an order against 
him in a representative character (Kalimohun r. Anundomoni, 9 O.
L. It., 18). The date of tho order is the date on which it is signed, not 
that on which it is verbally made (Bapu v. Laksman, 10 Bomb., 19).

Orders passed under secs. • 280, 281, 282 of the Civil Procedure Code 
are condnsime on all the parties unless overruled by regular suit under 
this article (See p. 103, note (10), supra; and I. L. It., 2 All., 455), But 
a purchase by the claimant of the judgment-debtor's property during 
attachment, though void and insufficient to entitle him to obtain an 
order of release, may be validated by the subsequent payment of the 
judgment-debt and consequent withdrawal of the attachment (Umcsh 
a. Raj Buliabh. I . L. R., 8 Calc., 279). The olaim iu such a caae is nut 
considered as -'disallowed under sec. 281

Sec. 332 of .the Civil Procedure Code allows a party against whom 
an order is passed under that section to bring a regular suit to establish 
his right to the present possession of property, but such a suit is not 
governed by this article. Even art. 13 does not apply to such a suit. (See 
I. L. It., 8 Mad., 82.) This article or any other article cannot save a suit 
brought within the time prescribed by it, from any bar arising out of any 
other 'provision of the law. Thus, if a person who has been out of posses­
sion of property for more than twelve years, puts in a claim under see, 278 
of tho Civil Procedure Code, and his claim being rejected under see. 281, 
he bring.! a i-t to establish his right within one year o f the order of
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A ct X V  S E C O N D  S C H E D U L E — FiinT D iv is io n : S u its— (contd.)

-jgy- Part I V.— One year.

— “ rejection, although the suit is not barred by art, 11, the plaintiff’s right. 
a u t . 12. rausfc be considered to have been, extinguished by-twelve years’ disposses- 

sion. So again, if the property attached in execution is not released under 
sec 281, Civil Procedure Code, but sold by order of the Court, the unsuc­
cessful claimant must bring his suit within one year from the date i f  the 
order under sec. 281, and. the subsequent sale will not give him a fresh 
start. (Bee Settiappan v. S»rat, 8 Mad., 220.) Even if the suit is insti­
tuted -within, one year of the sale under art. 12, it will be barred under 
art. 11, unless it is brought within one year of the rejection of the claim,

-r. Period Time from which period
Description of suit. of limitation. begins to run.

1 2 .— T o  s e t  aside any  o f  t h e  One year . . .  W h e n  th e  s a le  is e o n -  
fo llow ing sa les  : f in n e d ,  o r  would
( a )  sale  in e x e c u t io n  o f  a  o th e rw ise  hav e  b e -

d e e re e  o f  a  Civil C o u r t : corns  final and  c o n -
(b )  sale  in p u rs u a n c e  o f  a  e lu s iv e  h a d  no such

d e c r e e  o r  order o f  a C o l -  * s u i t  b ee n  b ro u g h t ,
l e c t o r  o r  o th e r  o ff icer  o f
revenue;

( c )  sale  fo r  a rre a rs  o f  G o ­
v e rn m en t  re v e n u e ,  or  
fo r  any  demand recov e r ­
able as su ch  a r r e a r s ;

( d )  s a le  o f  a  putni tsihiq 
sold for c u r r e n t  a r r e a r s  
o f  r e n t ,

Explanut.ion.~ln this  c la u s e  
• p a t i d ’ inc lu des a n y  i n ­
te rm e d ia te  tenu re  s a le a b le  
fur c u r r e n t  arrea rs  o f  re n t .

No. 12. (No. 14, Act I X  ; sec. 1, cl. If, Act X I V .)  This article does not 
apply where the suit is not substantially a suit to set aside a sale (of ’ 
one of the kinds mentioned itt the article). Thus, a suit to recover 
property by setting aside a certificate of sale, which wrongly included 
rights and interests which had not been really sold, is not. governed by 
this article (Baboo Pertanb «. Baboo Brojolall, 7 W. R., 253, F, B.)
A suit to recover what has been taken in ewoets of what has been really 
sold is not a suit to set aside the sale (Musst. Shureefatunnessa v. Lachmi,
7 N. W . P., 2-88). Where the rights and interests of a judgment-debtor 
have been sold in execution, a third person suing to recover the property 
oh the ground that the property or a share of it belongs to him, need 
not, and can not properly, claim to set aside the sale (Buryanna v. 
Durgi. I. L. R., 7 Mad., 269 ; Noth a v. fiadridas. I. L. R., 5 All., 611 ; Tonoo 
a. Mohefthur, 24 W. It,, 302 ; Kripanafch v. Nitokalce, 8 W. It., 358), A 
plaintiff suing in his own character is not bound by this article to sue to 
set aside a sale of property in execution against himself in a represen­
tative character (KaUmohun v. Anundmoni. 9 0 . 1 .  It.. 18). Where the 
property itself (and not merely the interest of a particular person) has 
been sold, the sale must be set aside under this article before the pro­
perty can be recovered, although the plaintiff was no party to the 
proceeding under which the sale took place (I . L. R., 7 Mad,, 258),
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SECON D S C H E D U L E — F irst D ivision : S uits— (could.) A ct X V

Part! I  V .— One year. 1877.
Tl> - confirmation of a pule under the Civil Procedure Code binds the —r -

partiesto the suit and the purchaser, and no regular suit lies to set aside a b t . 12. 
such a sale on tilie ground of irregularity in publishing or conducting 
the sale, (Sec, 81?.) But a sale in execution of a decree which is 
barred by limitation at the date of 'sale; may be set aside, if the decree- 
holder himself purchases at the sale. Such a case occurs when the 
judgment-debtor's plea, that execution is barred by limitation is held 
to be a good plea on an appeal decided after the sale (Mina Kumar i ■«.
Juggat, I, L. R., 10 Oaio.. 220). The subsequent reversal of the decree, 
in execution of which property is sold, does not give the j udgraenb-debtor 
a fresh start from the-date of .such, reversal. I f his Suit to set aside 
the sale is maintainable, it must be brought within one. year as provided 
in this article (P-arshadi r. Mahomed, I. L. It., 5 All., 578),

Bond fide purchasers for valuable consideration and without notice 
are not in every ease protected from having the sale set aside in a regu­
lar suit. Bach case is to be decided upon its own merits in accordance 
with the. principles of justice, equity, and good conscience (Abdool v.
Nawab Raj, » W, R., 196, P. B.) The subsequent reversal of the decree 
■per se does not render the sale invalid as against snob a purchaser (Jan Ali,
10W. R., 154.) As to v amiseionable sales, see I. L. Ri, II Calc., 136, P. C.

Where the decree and the proceedings resulting therefrom, are vitiated 
by fraud, a suit to set; aside the sale, it has been held, Is governed 
by art. 05 (Nathan?. Natha, T. L. I I , 6 All., 406). But of. I. L. K...
8 Calc., 50! : and 1 .1 . R.. 6 All., 75. In some cases the • application of 
art. i2 in conjunction with sec. 18 will be sufficient to protect the 
plaintiff against a person who is guilty o f the fraud. (See 1 .1. R „
2 Calc., 1. 3.) This article does not apply to an execution-vile hold by 
a Court without jurisdiction (Sriman v. Yamuna, I. L. It.. 5 Mad., 54 ;
X, L. R., 7 Mad.,' 258). for such a sale is not merely voidable but void 
al> initio.

Where one of two judgment-debtors purchased, the decree in the 
■Hamtf of another person, and such purchase had the legal effect of 
satisfying the .judgment-debt, a suit by the other judgment-debtor to 
recover his property which had been sold in execution at the instance 
of the benamida;:, was held to be. substantially a suit to set aside the 
ssile. The sale was not ipso facto void by reason of the judgment-debt 
having been satisfied, but was only voidable at the instance of the plain­
tiff (Abu! v. Abdool. I. h. K., 2 Calc., 98). Bee, 83 of Act X I  of 1859 pro­
vides that the Civil Courts shall not annul a revenue-sale except upon 
the ground of its having been made contrary to the provisions of that 
Act." and 'then only under certain conditions. Bnt it has been held that, 
whete nothing was due from the plaintiff which could legally he reco­
vered. from him as an arrear of revenue, the sale of his property by the 
Collector was totally without jurts&wbion, and could be set aside by the 
Civil Court, although there was no irregularity in publishing and 
conducting the sale, and no appeal to the Commissioner against it 
(By imath--e. Balia. 10 W . E .. P. B.. 66). Such a Sale is no legal sale, and 
is absolutely void (12 W . R., 276, 311 ; 13 W . R., 381).

In order that this article may apply, the revenue-sale must he a real 
sale for arrears, and not merely a device—part of the machinery as it 
were—to effect a fraud. In suoh a case the sale may, as between the 
plaintiff and the-parties-to'the fraud, be considered as a private sale 
(Nawah Bidhee v. Ojoodhjraram, GW, R., P. C„ 83, 88). The plaintiff suing 
for relief on the ground of such fraud may maintain a suit, if not to 
set aaidS the sale, to have the property reoonwyed to him. (Sec BUoobun 
v. Earn Sooador, I. L. R., 3 Calc,, 300 ; Amiroonnissa v, The Secretary of
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187 •
____  State, I. L. It.. 10 Calc., 03.) Art. 95 may apply to a. suit of this description.

art . 13. (See I. L R., 8 ( ale., 300.) In some cases the twelve years’ rule has been 
applied. (See I. L. R., 3 Calc., 504 ; and I. L. R;, 6 All.,’ 15.)

Cl. The order mentioned in this clause means an order of the 
nature o f a decree, or one made by the Revenue Officer in his judicial 
capacity (Sakharam v. The Collector, 8 Bomb., F. B., 219). A sale of 
land by a non-judicial order of the Collector is not governed by the one 
year’s limitation under this article (U id).

Cl. (<?). — For “ demands recoverable as arrears of revenue,” sec Act VII 
of 1858, B. 0 ., and sec. 5, Act X I of 1859.

Cl. (d).— A. sale of a pntnior other intermediate tenure for arrears 
(of leut) other than those of the current year is not governed by this 
article.

As to when a revenue-sale becomes final and conclusive, see see. 27,
Act. XI of !859, 88 modified by secs. 2 and 4 of Act VII of 1868, B. C .; and
I. Ij, R., 8 Calc., 829. As to when it is necessary to set aside a sale, see 
the notes under arts. 12,13, and 91.

Description of suit. .  Time from which period
1 of lunttatton. begins to run,

13.— To alter or set aside a One year ... The date of the final 
decision or order of a Civil decision or order in
Court in any proceeding the case by a Court
other than a suit. competent to deter­

mine it finally.
No. 13. (No. 13. Act IX  ; sec. 1, cl, 5, Act X IV .) Where the imple ques­

tion raised is whether the Civil Court’s summary decision or order under 
any particular law was rightly given or made, and the .suit is merely to set 
aside the decision or order, such suit, if maintainable, must be governed by 
this article. (See Loknarain v Ranee Myna, 7 W . B„, 199, F. B.) Where 
tli.1 Court has no jurisdiction, its decision or order wili bind no one, and it 
will not be accessary to sue to set it aside (Woorna c. Ram Buksh, 16 W . R.,
I I ,  13). A suit which is virtually and xubstantuiUy a suit to set aside a 
summary decision or order (a decision or order in a miscellaneous proceed­
ing) is also governed by the- article, even if the plaint does not in terms seek 
to set aside such decision or order. The test is, whether the summary 
decision or order could be set up as a bar or impediment to the maintenance 
of the suit. I f  it could, then it might be said that the suit is brought in 
reality, though not in words, ro set aside the summary decision or order 
(Durgaram v. Nundoeoomar, 1 Shome, 20. citing Loknarain's case in 
7 W. R., 199, F. B.) But whore the law expressly provides that, notwith­
standing the summary order, a suit may be brought to establish the right, 
it is not necessary to set aside the order (ibid). " Secs. 283,332 and 335 of 
the Civil Procedure Code, sec. 9 of the Specific Relief Act, and sec. 17 
of Act X IX  of 1841 expressly allow such suits to be brought. Suits in 
respect of orders referred to in sacs. 283 and 335 of the Procedure Code 
are, however, governed by another special artiole, No. 11. But a suit to 
establish right after an adverse order under sec. 9 of the Specific Relief 
Act (seo p. 331, supra) or Act X IX  of 1841 (7 W . R.. 199, F. B.) is not 
governed by any special rule of limitation, and may be brought within 
the ordinary period. It has also been held, that an order under Act X X V II  
of I860 is rio bar to a suit upon title though brought after the one year 
allowed by this article (Kaloe v. Srhnati Kylasmoui, 8 W. It., 126). In  
a suit to recover property which has been improperly sold by the

| I| ' <SL
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SECOND SC H E D U L E — F ihst D ivision : Suits— (co n ttT )  Act XV
. OF

Pari IV .—  One year. 1877.

guardian of an Infant under an order of the Civil-Court (vide sec. IS, “ ~ [ 4
Act. XL of 1858), it is not. necessary to set aside such order (Sikber v. ' ' ’ ;
Dulputfcy, I. L. R., 6 Calc., 363 )• It Was suggested by Sir B Peacock, C. J..
and held by Norman, J.. that a suit to recover money that has beeu
erroneously paid away to a. rival decree-holder Tinder sec. 270 of Act VIII
of 1859 should be treated as a suit to recover the money by setting aside
the order of the Court .in the execution department (Gogaram v.
Kart Ur, & W. R., 514 ; Wooma v, Itambuksh, 16 W. R., 11). But sec. 295 
of Act'XIV of 1882. expressly enacts that if the assets realized in exe­
cution be paid by the Court to a person not entitled, to receive the same, 
any person so entitled may sue such person to compel him to refund 
the assets. The order of the Court is carried into effect once for all;

- but in no impediment to a regular suit for the refund ; and for the 
reasons stated by Vlarkby. J., in 1 Shome, 26, it may be fairly-contended 
that it is pot necessary to set aside 'such orders. It should bo observed, 
however, that the Bombay High.Court considered an order under see. 246 
of Act VIII of 1859 as a final bar of the disputed right, and that 
it wa- necessary to set aside such order. (See l L. R., 4 Bomb . 611.)
The same remarks might apply to orders under seo. 332, Act X IV  of 
18p . but there is this difference that, orders under that section are 
declared to be fiitu-. unless contested in a regular suit. Where a Judge 
ora Collector "does not entertain an application, or refuses to pass an 
order on the ground that he has no jurisdiction, this article cannot 
apply (Mnsst, Momudannessa «. Mahomed Ali, 1 W. It., 40 ; Kriatodoss c.
Ramkant. L.L. R.. 6 Calc., 112). An order pressed without jurisdiction 
need not be set aside (De-bi Persad v. Jafar Ali. I. L. R., 3 All., 40 ; see 
also Ram Easton o. Bhowani, I. L. R., I All., 333, 336, P. B.) Where a 
Court having jurisdiction- has passed an order against. which the law 
allows no appeal, limitation will run from the date of such order and not 
from the date of the order passed on appeal (Olumonissa v. Bnldeo,
7 VV R 151). An order in an exeeution-proceeding is an order in a 
imt "(I. L. R., S Mad., 82).

, Period Time from which period
Description of suit. of limitation. begins to run,

14 , __To set aside any act. or One year ... The date of the act
order of an officer of Gov- or order,
eminent in his official capa­
city, not herein, otherwise 
expressly provided for.
No, 14. (No. Hi, Act IX .) See notes'to preceding article. It has been 

held that the Civil Court has no power to set aside an order passed under 
the Land Registration Act, VII of 1876, B. 0 . Besides, sec. 89 of that 
Act expressly allows a regular suit for possession of, or for a declaration 
of right to, immoveable property, notwithstanding any orders under 
the Act Such a suit is, therefore, not governed by this article (Luehmou 
«. Ranch mi, I. h. II., 10 Calc., 525). ' When the suit is not merely or 
necessarily a suit to set aside an official act of the Collector, but one to 
recover immoveable property, this article does not apply (Kriehnamma 
v. Aoharyya, I. L. IN, 2 Mad., 306). Under Act XIV of 1859 a suit 
merely to sot aside an official act was not expressly provided for, but 
was governed by the six years limitation uudei see, i, cl. 16 (ICebul Ram 
v. The Government, 5 W. R., 47).

L . . - -
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Act XV  SECOND SCHEDULE— First D ivision: Suits- - (eontd.)
Part IV , — One year.

Description of suit, . Time, from * hU& P®ioclARTS. oi limitation. begins to run.
IP'—IT. jg_—-Agafnat Government to One year ... When; the attachment, 

set aside any attachment, lease or transfer is
lease or transfer of im- made,
moveable property by the 
revenue authorities for ar­
rears of Government reve­
nue.
No. 15. {No. 17, Act I X ; see. l, ol. i, Act XIV.) When a Ghatwal 

becomes a defaulter, it is in the power of Government to make over his 
tenure to another person on. the condition of making good the arrear 
dne ; or to transfer it or to dispose of it in some other form. (Sec 5, 
lteg. X X IX  of 1814.) A suit to set aside such a transfer is governed 
by this article (Chittro v. The Assistant Commissioner of the Sonthal 
Pergunahss, 14 W, It., 203).

Under the North-Western Provinces Land Revenue Act, XI.X of 
1873, sees. 150 and 154, the defaulter’s putti or majhril may be attached 
and taken under direct management. A share or patti of a mahal may 
also be transferred for a limited time to a solvent co-sharer in the 
•mahal. on condition of his paying the arrear due from the patti.
(See. 157).

16. — Against Government to One year ... When the payment is
recover money paid under made.
protest in satisfaction of 
a cl aim made by the reve­
nue authorities on account 
of arrears oi revenue or 
ori account of demands re­
coverable as such arrears. '
No. 16. (No. 18, Act IX ,; sec. 1, cl. 4, Act XIV.) When proceed­

ings are taken under Chap. V  of the North-Western Provinces Land 
Revenue Act, the defaulter may pay the amount of arrears claimed, 
under protest, to the officer taking such proceedings, and upon such 
payment the proceedings (arrest, distress, attachment, &o.) shall be 
stayed, and such defaulter may sue the Government in the Civil Court 
for the amount so paid. (Sec. 189, Act X IX  of 187.’’ .) .As to whether an 
unsuccessful appeal to the higher Revenue Authorities against air order 
for the payment of revenue at a higher rate, and the subsequent pay­
ment of the alleged excess without any actual protest, make, the pay­
ment a “ payment under protest,*’ see Kebalram y, The Government, 
ft W. R., 47. If money has been paid under protest for'several years, 
only one year’s amount can be recovered under this clause. (5 W. It., 47 ;
11 Bomb., 1.)

■■■■" '■)' ).■,& ' " - S i ■ ; ;; ' .l-t'W'-V.
17. --Against Government for One year ... The date of deter-

compensation for land ac- mining the amount
quire'd for public purposes. of the compensation.
No. 17. (No, 19, Act IX .) This article does not, evidently, apply to 

suits against a person who may have received from Government 
the whole or any part of the compensation awarded under Act X
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.SE CO N D  S C H E D U L E — F irst D ivision : Sultb— (con/d.) Act X V

P a rt I V .—  O ne y ea r . i J,’̂

of 1870. (See aec. 40 of the Act.) It  lias been held that art, 120 " ——-  
applies to snob, a suit (Roy Nind v. Mir Aba, 5 C. L. R., 45). ARTS

The Government is not considered as a d'qwsitary of the money till 18— 20. 
snob time as it is made over bo the owner of the land. (11 W. R., 1.)
The suit against Government must be brought, within one year.

Descrir.tii.') of suit . Period Time from which perioddescription tl smt. of Imitation. begins to run.

18. — Like suit for compensa- One year .. .  The date of the re ­
turn when the acquisition fusal to complete.
is not com p lied .

No. 18. (No. 20, Act I X .) When, the Government declines to complete 
the acquisition, the Collector is bound to determine the amount, of 
compensation due for the damage (if any) done to the land (by the 
clearing, digging or marking it out) ami to pay each amount to 
the preson injured. (See see. 54, Act X  of 1870.)

19. — For compensation for One year ... When the imprison*
false imprisonment, merit ends,

No. 19. (No. 21, Aot IX .) See p. 2*1 (note), supra. H False imprison­
ment.” — Unlawful detention of the person, i.e., without sufficient author­
ity, The illegal execution of a lawful warrant or process may amount 
to false imprisonment. The article applies to suits for compensation—  
not for removal of the inj ury. 20 * * *

20 . —-By executors, ad minis- One year ... The date o f  the death
t viators or representatives of the p o r s « n
under Act Mo. X I I  o f wronged.
1855 (fo enable execu tors, 
administrators or  rep resen t­
a tives to sue and be sued  
f o r  certain w ro n g s).

No. 20. (No. 12, Act IX ,) This article applies to certain suits %  
executors, -&c. No. 38 applies to similar suits against executors, <xo.
Aot X I I  of 1855 enabled executors, &c., to sue and he sued for damages 
for certain torts which, according to the law then in force, did not 
survive- to, or against, such executors. Ac. A  suit for the value of an. 
elephant wrongly sold by a deceased person, or for recovery of money 
due by a deceased agent, against the representative of the deceased. is 
not governed by Act X II  of 1855 (Sreemutty Chundermont v, Santo* 
moni, 1 VV. R., 251 ; Nujttf v. Patterson, 2 N., W, P,, 103).

A  suit by executors, Ac., of the person wronged, under Act X II  of 
185.5, Hob only when such wrong has caused pecuniary loss to the estate 
of such person; but a suit against executors, &o., of a deceased wrong- 
doer lies, though no pecuniary loss was occasioned by it to the plaintiff 
(Gokul Chunder v. Musst, Burreek, 2 Hay, 325), Causes o f action for 
defamation, assault or other personal injuries not causing the death of 
the party do not survive to and against executors, Ac. A  cause of action 
to sue for restitution of conjugal rights or for a divorce does not also 
survive to executors, &o. (See, seo. 268. Act X  of 1835, aud see, 8S>. Act V  
of 1881.)
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Act X V  S E C O N D  S C H E D U L E — F oist D iv is io n : Suits— (contd.)
off P a r t  I P 7.—  O n e yea r.

1877 , . Period Time from which period
auth Description of suit. of n a t i o n . begins to run.

2 1 - --25. 2 1 . — B y  e x e c u to rs ,  a d m in is -  O ne y e a r  .. .  T h e  d ate  o f  the death 
t ra to rs  o r  re p re sen ta t iv es  o f  the person killed,
under A c t  N o. X I U  o f  1 8 5 5  
(to  p rovid e  com pensation to 
fa m il ie s  f o r  loss occasion ed  
by the death o f  a p erso n  
caused by actionable w r o n g ).
No. 21. (No. 18, Act IX .) No action or suit was formerly maintainable 

against a person who, by his wrongful act, neglect or default, caused 
the death of another person. Act X III  of 1855 renders the wrong­
doer answerable in damages for the injury so caused by him.

22. — For compensation for any One year ... V/hen the injury is
other injury to the person. committed.
No. 22. (No. 22. Act IX  ; sec. 1, cl, 2, Act X IV .) luim ies to personal 

liberty, to reputation, and to life, are separately provided for. This 
article relates to immediate or consequential injuries affecting a m ans  
limbs or body or health. Injuries caused by the unskilfulhess of a 
physician or surgeon may come under this article.

2 3 .  — F o r  com p en sat ion  fo r  a O n e  y e a r  . . .  W h e n  the pla int iff  is
m alic iou s  pro secu tio n . a cq u i t te d ,  or th e

prosecu tion  is o t h e r ­
w ise  term inated .

No, 23. (No. 23, Act IX .) The prosecution must terminate in favor 
of the plaintiff (Bhyrub v. Mohendro, 13 W. R., 118). as in an acquittal, 
a discharge, or a withdrawal of the charge. A malicious and illegal 
arrest in a civil case does not fail under this article. Art, 19 may 
apply to such a case.

Where there has been no prosecution, arid the complaint made is the 
only act done, the date of the complaint is that of the wrong 
(Muduirapa t, Fakirapa, I. L. R., 7 Bomb., 127, 430). 24 25

2 4 .  — F o r  co m p en sa t io n  fo r  O ne y e a r  . . .  W h e n  th e  libel  is
l ib e l ,  published.

No, 24. (No. 24, Act IX  ; sec. 1, cl. 2, A o tX IV .) Limitation rims from 
the time when the libel is published, not when the plaintiff becomes 
aware of it (Robert and Char idol v. Lombard, 1 Lid. Jar., N. S. 192).
Limitation does not run from the time when the libel is first published.
Proof of the sale of one copy of the libel within one year of the suit
will negative the plea of limitation (Duke of Brunswick «. Harmer,
14 Q. B.. 185, cited in Darby and Bosanqnet, p. 29). A. libel is some writ­
ing, picture or the like, containing defamatory matter.
2 5 .  — F o r  com pensation  fo r  O ne y e a r  ... W h e n  the words are

slander. spok en ,or ,ii  the words
a re  n o t  actionable  in 
th em se lv es ,  when th e  
sp ec ia l  damage c o m ­
plained  o f  results.
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No. 25. (No. 25, Aofc I X ;  sea. l .c l . 2, Act X IV .) This probably includes - ... -
“  slander of t U l s P  arts.

To call a tradesman a bankrupt, a physician a quack, or a lawyer a 25...28.
.knave, or so say of «  Magistrate that lie is partial and corr upt, is sufficient 
fcp give a cause of action without special damage. Impeaching a man of 
spate punishable crime, or charging him with having a disease tending 
bo exclude him from society, is also actionable per nn. (See Stephen’s 
Commentaries, Vol. I I I .)

I f  the words are nob actionable in themselves, time runs from the data 
when the special damage complained of results. It is apprehended, that 
the plaintiff emunot bring a subsequent action for subsequent damage.
<S«e Lamb v, Walker, 3 :Q. B. D., 389,'395.) This is hot a case of a con­
tinuing wrong under see. 23. It  comes under sec. 2-1. (See p, 222, supra.)

. . .  , ., Period Time from which period
Description of suit. 0f limitation. begins to run.

26 . — For compensation for One year . . .  W hen the loss .occurs 
loss of service occasioned
by the seduction of the 
plumr,ill's servant or 
daugli ter.

No, 26. (No. 27, Act IX .) The English theory on which the remedy 
for snob a wrong as that of seduction of a yonug woman is based is a 
theory which has no place in the law of thin country, The action is 
founded upon the loss of service of the daughter, in which service the 
parent is Supposed by a fiction to have a legal right or interest (Rat 
Lai n. Tula Earn, I. L. ft., 4 All.. 97). The action is in substance brought 
to repair the outrage done to parental feeling. (Stephen’s Commentaries,
Vol. III.) A  master standing in loco parentis may, according to English 
law, maintain a similar action for debauching his servant. (Ibid,)

27. -For compensation for One year T he date o f the
inducing u person to break breach.
a contract with the plain- 
till.

No. 27. (No. 28, Aofc IX .)  The inveigling or hiring the plaintiff’s ser­
vant which induces a breach of contract comes under this article. In- . 
during ryots under contract with the plaintiff to cultivate indigo to break 
that contract falls under this article, Under Act X IV  of 1859. the six 
years’ rule applied to such oases (Meet Mahomed v. Forbes, 8 W, ft,, 257).

28. -F o r  compensation for One year ... T he date o f the dts»
mi illegal, irregular or ex- tress.
cessive distress'
No, 28. (No. 29, Act IX .)  Distress is a taking without legal process 

of a personal chattel for the redressing an injury, tbo performance of a 
duty, or the satisfaction of a demand. Distresses may be made on cattle 
damage-feasant. and also for rents, rates, taxes, Scq.— Wharton.

The distraint of crops for rents, and suits in respect of such distraint 
in Bengal are specially provided for in Act VIII of 18(53 B. 0 . (See 
secs, 97-~L0(>,) This article does not govern suits for the re-deli eery 
(replevin) of goods taken unlawfully in distress.

M M
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5 6 2  a p p f .n  o ix .

A ct XV SECOND S C H E D U L E — Fi ust D iv isio n : S uits— (could.)
0F Part 1 V.—  One i/etir,

1877. . ,
____  . , , . Period Time from which period

AHTS. Description of suit. 0f limitation.. begins to run.

29—82. 29 . Dor compensation for One year ... The date of the sei- 
wrongful seizure of move- zure.
aide property under legal 
process.
No. 29. (No, SO, Act ’IX .)  Limitation commences to run from the 

date of the neiwrs of moveable property, and nob from the date of the 
release froin affiachment, «teo. (Ram sihg r.Bhad.ro, 24 W. it., 298, See 
p. 2 22 , supra).

It has been held that money is “ moveable property,’" and that a suit 
to recover money wrongly taken in execution, with or without damages 
in the shape of interest, is a suit for eompemntion. within the meaning1 
of this article (Jaggevanv. G-ulam, I. L. ft.. 8 Bomb., 17). When injury 
is caused by an injunct km wrongfully obtained, art, 42 applies.

Part V.— Two years.
30. — Against a carrier for Two years .. . When the loss or

compensation for losing or hsjtiry occurs,
injuring goods.

3 1 . — Against a carrier for .Ditto ... When the goods ought
compensation for delay in to be delivered,
delivering goods.
Nos. 80 & 31. (Nos. 36 & 37, Act IX .) These articles apply to private 

carriers as well as to common carriers, whether by land or by water, ft 
has been held that where the liability of the carrier arises out of a Con..
'tract respecting the delivery of goods, a suit for compensation against 
him is governed by art. 116, and that these articles apply where there is 
no such contract, and loss or injury to goods arises from a tort—e. g., 
from alleged negligence or want of proper care on the part of the car­
rier (The B. I. S. N. Go. v. Hajeo Mahomed, I. L. R., 3 Mad., 107 ; Kalu 
Ram H. The M. R. Go., I . L. R„ 3 Mad., 210).

From the more fact of. non-delivery of the goods oil a certain, date, it 
cannot be inferred that the loss of the goods occurred on that date. If  
the carrier claims the benefit of this article, he ought to prove the date 
of the loss, supposing the plaintiff has given prim'd Janie evidence that 
his suit is not barred by limitation (Mphon Sing v. H . Condor, I. L. it.,
7 Bomb., 478). 32

32. — Against one who, having Two years When the perversion
n right to Use property for first becomes known
specific purposes, perverts to the person injured
it to other purposes. thereby.
No. 32. (No. 38, Act IX .) The words "first becomes known” occur 

in this article ; and the words “ first became known.” in sac. 18 ; the words 
“ first become known,” in art. 1 if ; the ivords "first learns,” in art. 18 ; 
and the words “ becomes known,” in arts, 90, 91, 92, 95 and 96. See 
p. 225, supra.

This article also applies to actions of tori only, and not.to suits m res­
pect of perversion, when, such perversion amounts to a breach of a covenant 
subject to which a tenant holds the demised promises (.Xedar Nath v.
Khebber Paul, I. L. R.j 6 Calc., 34),
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SECOND 8 C H E D U L E — F irat D ivision : Scuts--(contd.) Act XV

Part V. — Two yeurs. ,
•y 1877.

Description ;>f suit ,  Time fr-m which period
1 of limitation. beg ms to run. ABTS,

83.— Under Act No. X U  of Two years ... 'When the wr6ng.com- ^3— 36- 
1855 (to enable executors, plained ot‘ is done,
administrators or rep re ­
sentatives to sue and to tie 
sued f o r  certain w ron gs)  
against an executor, admi­
nistrator or other repre­
sentative.

No. S3. (No. 30, Act IX .) See notes to art.. 20.

8 l .—tpyi- the recovery of a Two years ... When possession is 
wife. demanded and re­

fuser I,
3 5 — For the restitution of Ditto ,. When restitution .is 

conjugal rights. demanded and is
refused by the hus­
band or wife, being 
of full age and sound 
mind.

Nos, 31 and 35. (Nos. 41 and 42. Act IX .) When a third person 
detains the wife, a suit for recovery of the wife lies against snob, person.
A decree in a'suit for restitution of conjugal rights is exeetu.-d under 
sec. 260 of the Civil Procedure Code. A decree in a suit, for the recovery 
of a wife is executed under sec, 259 of the Code, It has been held by ,i 
Fall Beach of the Punjab Chief Court that, so long as the relation of 
husband and wife subsists, a suit against the wife for the restitution of 
conjugal rights Li not barred under this article (vide sec. 23), and that, 
a suit for tbs recovery of a- wife may be brought within two years of 
any demand and refusal. See Bivaa, 2nd Ed., p. 102. Limitation runs 
from date of \‘ demand and refusal,” not from date of •* the first demand 
and refusal.” Tim,edoes not run.from the refusal of a minor or insane 
wife. The refusal, from which limitation runs must be an absolute 
refusal. Suits for restitution of conjugal rights under the Indian 
Divorce'Act are not governed by this article. (See see. 1, and the notes 
under it.)

36. — For compensation for Two years ... When the nuilf'ea- 
any malfeasance, misfea- sauce, misfeasance or
sauce or nonfeasance in- non-feasance takes
dependent of contract and place,
not herein specially pro­
vided for.

No. 80. (No. 40, Aofc IX .) Suits for compensation for torts not *jm - 
d a lly  provided for in this schedule are governed by this general Article.
Nos, OS, 115, and 116 are the general articles for suits for compensation 
for breaches of contracts ; No, 49 is the general article for suits for speci­
fic moveable property ; No. 80 for suits on bills, notes and bonds. No. 144 
for the possession of immoveable property ; and No. 120 fox all other suits.
No. 149 applies to all suits by Govern,meat. For an explanation of the

.yy::N.. :. Xv u:..!: 1 yc /'■ NyT :.b: -tc (AIN'T r X u  -y:
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------- term:’- malfeasance, misfeasance, and non-feasance see the notes under
AIM'S. see. 23.

37, 38.' W hore.on a complaint of thel’t o f grain against, the plaintiff, the 
Magistrate, of his own motion, attached the grain and referred the parties 
to a suit in the Civil Court to establish their right, and the complainant's 
suit was dismissed by the Civil Court, and the grain restored to Mia 
plaintiff in u damage l abate, ir, w. s held that nlaiuoilfV suit for <lamaggs 
for wrongful detention of his grain was at host governed by art. 36, 
and that limitation oommenced bo run at the latest from the date of 
attachment (Mudvirapa v. Fakirapa, I. L. R . 7 Bomb., 427).

A suit for the value of standing crops carried away by the landlord 
on the strength o f au cjeoemenc-deoroc subsequently reversed has been 
held to be a suit for mesne profits under art. 109 (Shuruomoyee r .

Patarri, I. L. It.. 4 Calc., 625). An ordinary suit for compensation for 
wrongfully carrying away standing crops has been held to be governed 
by-art. 36 (Pandah c. Jetmudi. !. L. R.. 4 Calc.. 665). Justice Field, 
however, in an u(imported case, held, that us such carrying away is pre­
ceded by a trespass on immoveable property, it may be treated as matter 
in aggravation of tho trespass, and as such governed by art. 35). What­
ever injury a trespasser causes to the property while he is trespassing, 
or which results immediately from his acts, is natter in aggravation of 
the trespass, and as such is proper for t he consideration of the Court 
when estimating the damages to be awarded for the trespass. (Phear 
on Bights of Water, p. 100. See also Form of suit for trespass, 
soiled, iv, Act X IV  of 1882 ; and Naasiinma v. ftagupatbi, L L. It.,
6 Mad,, 176.) As bo the time when the cause of action for a tort gener­
ally arises, see p. 221, svpm .

Part V I.— Three years*

Description of suit. . / e! iod Tima from which period
r of limitation. begins to run,

87.—For compensation for Three years .. The date of (he oha* 
obstructing a way or a ' truetion,
watercourse.

3 8 .— For compensation for Ditto ... The date of the diver-
diverting a watercourse. sion.

Nos. 37 Sc 38. (Nos. 31 & 32, Act IX .)  Suits for injunctions for the 
removal of obstructions, &e., are not governed by these articles,

Where the obstructions are in the nature of continuing nuisances, the 
cause of action is renewed de die in diem so long as the obstruction 
is allowed to continue. (See sec. 23, and Bajrup Koer p. Abul Hossein,
X  L. R., 6 Calc,. 39$, 401.) I f there was any distinction under Act X IV  
of 1859 as to suits for remoeal of continuing obstructions and suits for 
damages for such obstructions (see 3 Mad., 6," 24 ; and 3 Mad., 11.1, 113), 
such distinction does not exist under the present law. See. 28 applies 
to both classes of suits. Even as regards a claim for damages only, a 
continuing obstruction gives rise to a fresh cause of action as fresh 
damage results from it. (3 Mad., 111.113.)

Obstructions and disturbances of other easements,—e. // ..o f  the right to 
light or air,—-are not specially provided for. Art. 86 will apply to suits 
for compensation in such cases. An obstruction to the migration of fish 
to and fro in plaintiff's jnihnr is not an obstruction to a watercourse.
(See Moharanee Surnorayee v. Degnmliary, 2 Shorne, 93.) Independently
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Purl VI — Three years.
of any question of limitation. properly so called,; no rujkt to an ease- -------
mimt cau bo established under see. 26, .if its enjoyment was interrupted arts.
two years before the institution of the suit. I f  the plaintiff cannot 39__4 1,
establish an i m . n i . r m e r i a l  r i g h t .  oi;i right created by grant, &e,.- he must 
sue within, two ..years of the i/tUmtjdion, See pp. 41*0— 414, 428, supra.

Description of suit. . Time from which period
of imut.at.ion. begins to 'run.

33. — For cn’jipensaturn for Three years The date o f the tres- 
tre.spiis.s upon immoveable pass,
property.

No. 39. (No. 43. Act IX  ) See the notes under art. 3(1.
A  t respass upon land is committed by entry on the same without law­

ful authority, and is in English law called trespass ym re clanstm f'rajit 
ns distinguished from trespass to another’s goods or person. A man is 
answerable nob only for his own trespass, but for that of his cattle a iso.
(Stephen’s Com in mfctu ies. Vol. III.) An.act committed beyond the bounds 
of the property affected by it may be a m<i;:uice, but is not a trespass.
(Phear. I ill.) i'he trespass continues so long.as the unlawful entry 
lasts (I. L. It.. 6 Mad., 1.71, 178). Suits to recover immoveable property 
from a trespasser are governed by art. 142 (t. L. It., 6 Bomb.. 580),

Fishing' in plaintiff’s tank or lake without bis permission is an act of 
trespass only, when the plaintiff himself is* nob prevented from 'fishing 
there (Lukhimoni y. Koruna, 8 0 . L. It. 609). Bub the acts of the 
defendant in baking fish from the tank;or lake cannot; be considered''as 
successive acts df trespass, if they appear to have been exercised con­
tinuously under a claim, of right. They-must be considered as a dis­
possession by the defendant-of the plaintiff’s right protanto (Parbntty 
v, M'udho, I. L. It.. 3. dale.: 276).

A  trespass when it • automats to an ou ter o f the possessor of. the pro­
perty, cannot bo treated as'a “  continuing wrong, ” under see. 28.

4 0 . - - For compensation for Three years .. .  The date of the in- 
iufringiits copyright, or any fringenieut.
other exclusive privilege.

No. 40. (No, H . Act IX .; sec. !, cl. 2. Act X IV .) A “ patent right ” in 
re;,pent of a new .manufacture is ut exclusive privilege like “ copyright.”
Au exclusive right ot ferry is also an exclusive privilege, but not of a 
like nature with “ copyright,”  A suit in respect of a right of lurry is 
therefore not governed by this article. (See Rules of construction.) '

The taking of an amount of profits made by the defendant is only a 
mode of emnpensatimj an inventor for the infringement of his privilege.
A  suit for such an aeoannt is governed by this article (Kinmonif v,
Jackson, I. L. 11., 3 Calc., 17).

4 1 . - - To restrain waste ... Three years ... When the waste begins.

No. 41. Suits for compouwtion for waste are governed by the general 
provisions of art. 86. Illustrations (w) and (?<.) under see. 64 of Act 1 
of 1877 giro instances of suits to restrain waste by Hindu widows and
undivided coparceners.

Waste is any considerable spoil or destruction in houses, woods, 
gardens, trees, lands, &o,, by a lessee, a life-tenant, a mortgagor or
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------  mortgagee in possession, a co-sharer, &o. The conversion of arable lands

arts. *ato th iti lands, and Dice versa, may amount to waste. (Stephen, V'oi III •
£3__45. Wharton.)

According to the English law, waste is an injury to real property.
For an instance of waste of personal property," see Hurry k  Apoor.ua,
6 Moore s I. A., 133.

|j 1 ' . V:
I Description of suit. „ ,Periof! Time from which period

of limitation, begins to run.
4’2. I1 or compensation for Three years .. . When the injunction

t injury caused, by an ihjuna- ceases,
tion wrongfully obtained.

. i (No 86, Act IX .) An award of damages under sec. 407, Act
XIV of 1882, for an ad-inter m  injunction wrongfully obtained, bars any 
snit for compensation in respect of the issue of such inj unction.

43.— Under the Indian Sue- Three years ... The date of the pay- 
cession Act, 1865, Section meat of distribution,
320 or 321, or under Idle 
Probate and Administra­
tion Act, 1881, section 3 39 
or 140,* to compel n refund 
by a person to whom an 
executor or administrator 
has paid a legacy or distri- 

h buted assets.

No. 43. A creditor or other claimant against the estate of a deceased 
person may follow the assets or any part of them .in the hands of the per­
sons who may have received the same from the executor or administrator.

44. By a ward who has Three years .. . When the ward attains 
attained majority; to set majority,
aside a sale by his guardian.
No. 44. See I. L. R., 4 Calc., 523. and pp. 255, 256, supra.
A "  wale ” does not include a mortgage or lease, hut art. It I, read with 

see. i , will apply to suits to set aside instruments of mortgage 
or lease, executed by the guardian of a ward, (See Ramansar Raghu- 
bar, I. L. R., 5 AIL, 490.)

Where the sale is ah initio void, as where a guardian or manage*' 
appointed under Act XL of 1858 sells his ward’s immoveable property 
without an order of the District Judge previously obtained, it is not 
necessary to set aside the sale, A suit for recovery of the property 
against the purchaser in such a case will be governed by the twelve 
years rule of limitation. As to suits for recovery of property generally, 
see notes under art. 91, and I. L. R., 5 AIL, 490. ‘

45.—To contest an award Three years .. . The date of the final 
under any of the following award or order in
Regulations o f the Bengal the case.
Code: —

V I !  of 1822, I X  of 1825, and IX  of 1833.

* Vide Act V of 1881, sec. 156,

... ......................................... \ :L.. ...............■ *
- ' ' . ‘r _ 1 e e if \’ ■•'f. 1. .U'-V)' 'r j'! D'Ah' ft •' : ’ '.1' i'“_;.y' .1 1 V, M ,.'v: 1 „! .
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No. 45. (No. 44, Act I X ; sec. 1, cl. 6, Act X IV .) No. 45 applies to suits ------
by any person, whether bound by the award or not. N6, 40, to suits by AltTS, 
a party hound by the award., It was hold by the late Sadder Court at 45, 40. 
Calcutta, that as an auction-purchaser at a revenue-sale was not the legal 
representative of the former proprietor in the property sold, the rule of 
limitation fixed in Act X III  of 1348 (to which this article corresponds) 
did not apply to a,claim preferred by such a purchaser to con test the award 
of the Revenue Officers, though such award was binding on the former 
proprietor. The framers of Act X IV  of 1859 (see sec. 1, cl. 6) introduced 
words to shew that the law was to be regarded as binding on all parties 
whenever and under whatever title they might have acquired the 
property affected by the award of the Revenue Officers. (See the Report 
of the Select Committee on the Limitation Bill, dated 8th January 
1859 } This change .in the wording of the law was not considered in 
Pureeag t>. Shib Ham, 8 W, E., 165, as that oase was decided under the 

} old law. But in llohlma ti. Rajsoomat (10 W . B., 22), Sir Baches Peacock,
C.J., points out that, now, a person is not entitled to ask the Court to 
rectify or set aside an award in a suit or mmenoed more than three 
years after the date of the award, whether he is legally bound by the 
award or not,

I The Regulations referred to in this and the following article> relate
to the settlement of lands, Sco., and empower the Revenue Authorities to 
take judicial cognizance of certain claims and disputes respecting 
lands, &c.

A t,h ikhmi -survey-award relating to boundaries, in Bengal, is treated 
as an award under Reg. IX  of 1828. (See Rajah Sahib Pershad v, 1U- 
jend t o Kisliore, 12 W. it.. P. 0 ., 6,18.) An award under these Regulations 
is an adjudication of some dispute after the parties have hart notice of,

W the proceedings. (See 3 W. R., 7, and 11 W . R., 389 ; Thompson, p. 115.)
It must be a judicial act of the Revenue Officer (I. L. R., 3 All., 738).

r. . .. Period Time from which period
Description of suit. „f limitation. begins to run.

4(i— By a party bound by Three years ... The date o f the limit 
such award to recover any award or order in
property comprised therein. the case.

No. 46. (No. 45, Act IX  ; sec. 1, cl. 6, Act X IV .) See the notes to art. 46.
In a suit by A  against B. A  is not bound by an award obtained by 
A and B against, 0  (Komul v. Bissonath, W . R., Spl. No., p. 128. F .B .)
This article applies only to suits by the parties to the award (Kanto v.
Asad Aii, 5 0 . L IS.., 452). A purchaser at a revenue-sale, not being the 
legal representative of any of the parties to the award, is not hound by 
the award. A suit by a person iri possession to have his title confirmed 
is nob a suit to recover property within the meaning of this article.
A person who remains in possession for three years after the making of 
the revenue award is not barred by this article from maintaining a suit 
to confirm his title. As the award does not, determine the title of the 
parties, itis  not, necessary bo set aside the award in such a case (Mohima 

| v. Rajcoomar, 10 W. R., 22, 24). Even if the plaintiff is actually dis­
possessed two years after the award, he is bound to sue within three 
years of the award. The ruling in Mozuffer A li’s case (10 W, It., 71) is 

1 opposed to the wording of the law. (Thomson, p. 114.)
1 A temporary settlement of lands by the Collector, where there has

been no award against the plaintiff, is no bar to his claim for a perm a-
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.,71 7-- f,01̂  settlement, If the right of the tnalili is anyhow reoogalzeri by 
a i u . i . .  the Collector, the p,- ‘session of the person with whom a temporarv settle­

ment ir made its not adverse to the mialik (Kristo v. Kasbet 17 W R 
1-U: UitjjKuhuree v. Kalee, 18 W. It.. IDS; Kristo v. Sham-i, 22 W  iV  
520 ; seo also I. L. R. 10 Calc.. 697. 709). ‘ "

Where the ia.\v allows an appeal to the superior Revenue Officers the 
period or liunr.at.ion runs from the date of tile £ M l  order in r.he case, 
the fact that the appeal was summarily dismissed or that the merits 
of the ease \iore not entered into, does not make the order the less a 
final order (Krishna v. Mahomed. 10 W R.. 51). licit, where A and It 
ai-o similarly affected by to  award, and A only appeals. R cannot com- 
pote the period of limitation under this article from the date of the 
onlev on A ’s appeal. Tin.' three years are no he computed from the date
JLh,;u. ie a7iu7̂  be(;0,lles ^hal, so far as the pi aiu tiff is concerned 
(rulsiram v. Mahomed. 10 W. E , 48).

A suit which is wichin time under this article may, nevertheless he 
faarrfed by art. 142 or 144. (See .8 W . It.. 209 ; 10 W . R., 249.’) .............

Description of suit, Porio-.l Time from which period
of lidiiuehm. begins ti> run.

4 7 .-  B y  any person bound T h r e e  years ... T h e  d a le  o f  the  final 
by an order re sp ect in g  th e  o rd er  iu the case,
possession of property  
nm.de under th e  Code o f  
Crim inal Proced ure ,  C h a p ­
ter  X L ,  o r  the B o m b a y  
M am latdars Courts Act, or 
by any one c laim ing under 
such person, to recover the  
property  comprised in sueii 
order.

r w , '  XTT I X ,; T -  1 i el* 7- Aofc X tV ’> Orders passed underChap. X I I  of the Criminal Procedure Code of 1882 are, by virtue, of 
sec. d of the Code, governed by this article. (See p. 186, supra.)

A person who was-no party to the proceeding- before’ the Magistrate 
ruul who does not claim under any party to such proceeding. & bob 
bound to sue withru three years under this article. The dictum in 
Lekhraj Roys ease (.14 W . ft.. ,395) that the /.omindar is Bound by an 
order passed against las ijaramu- car. -hardly be supported 

Orders under sec. 590. Act-X of 1872, or sec. 145, A c t 'x  of 1883 are 
governed by this article. An order under seo. 147 of Act X  o f ’ 1883 
relating to easement* is probably not governed by this article. Orders 
un.kr secs. 582 and 534 of Act X  of 1872. specially those under the'latter 
section, would seem to be included in '• orders respecting the possession 
of property under Chap. X L  of Act X  of 1872.”
. Where the Magistrate is unabh to satisfy himself as to which party 
is m possession, or where he decide that neither party Is in possession 
and he atiaeto* the property under sec. 631 of Act X. o f '1872, or she. 14*1 
Act X- ot LX-,, hi,, order is not • au order respecting the amosswn of 
property (-Akilandnn e. Periasami. I. L. ft.. I Mad 309)

The article can only apply where the possession of the defendant was 
■confirmed by the Magistrate, It does not apply in favor of it party who 
subsequently succeeds, by a regular suit, iu ousting the person whose

( - 7 , 7 ' T y ' 1 . - 7 ; ' : f7 ( 7 : 7 . ' 7- ' 7 - - 7 ,.7; v 7 ;  7 7 7 h  y ' ,;7 ' ' 7 i 7 1( ; y 7 |' ' 7 7 - , ' ' . ' 7 ,'f; 7 '''7'7''■ ' 7 '  17 ’ ^ 7 : ) 7 T 7 7 ( T ^ ( '7 ''‘r :'^ "T7 '^ 7^ r7(t:^ y .'” 7:7-;::^ '7 ''‘V '7 ^ % 7 (7 p :7 y i«777^ ^ 77^ 7!:d)yt;7^ 7d7yi y -t7 '^ 77 7 .:A 77 :v



« l
APPENDIX, 369

S E C O N D  S C H E D U L E — F ibst D ivision : S u m  -  -(court!.) A ct X V
OFPaK V I. —Three years. 187 7.

possession was so confirmed (Aukhil v. Mirza, 6 C. L. It., 1)3 ; see pp. 104 ™
and-332, supra. as to possession -notwithstanding the order).

A  suit, by a party bound by an order of th. q mamlatdar, for a partition of 
the whole property, a share in which, was in dispute before the mamlatdar, 
is nob a suit to recover the property within the meaning of this article.
(See I. L. It., 5 Bomb., 25 and 27.) There is nothing in this article to 
restrict it to immoveable property only. (See I. L. 14., <> Calc,. 70'.!.) The 
order of the Sessions Judge refusing to move the High Court to interfere 
•wish the Magistrate’s order cannot be treated as the final order in the 
Case. (See Kangali #. Zomarudonissa. I. L. It.. 6 Calc., 709.)

A  verbal order alleged to have: been passed by the Magistrate is not 
an order within the meaning of this clause (Mahomed v. G-unga,
2 Agra, 2(5). Am to mamiatdars, see Bombay Act V of 1861. By an 
express provision of that Act, the decision of the mamlatdar is not con* 
elusive as to the point of actual possession in any subsequent suit. Bub 
the. decision of a Magistrate under the Code of.Criminal Procedure is* 
conclusi ve as to the possession (Liltu c. Annaji, I. L, K., 5 Bomb., 387).

.. . Period Time from which period
Description of suit, of limitation. begins to run.

48 . — F*>r specific moveable Throe years . . .  W hen the person hav-
properfy lost, or acquired ibg the right to the
bv tlieh, or dishonest m is- possession o f the
appropriation or eonveiv property first learns
sioii, or for compensation in whose possession
fur wrongfully taking or it is
detaining the same.

49.  — fo r  other specific move- Ditty . . .  W hen the property is
able property, or for coin- wrongfully token or
pensation for wrongfully injured, or when the
taking or injuring or deiatner’s possession
wrongfully detaining the becomes unlawful,
same.

Nos. 48 &• 49, (Nos. 48, 47, 35, 34, 33, 26 of Act I X  ; see. 1, cl. 2, Act X IV .)
'■ Moveable property” inculdes money (see arts. 29 and 8 9 ; I , L. If.,

8 Bomb., 17), but '•* specific moveable property ” can hardly include money,
A. Division Bench of the Allahabad High Court has, however, held that 
a suit to recover a sum of money entrusted to the defendant for a speci­
fied purpose and misappropriated by him. is a suit to which art. 48 
applies (RameVaor v. Motta Rhikh, 1. L R , 5 All., 311), See notes to 
art. 51 as to the distinction between w a ry  and other chattels. Whore 
moveable property belonging to Z lias been wrongfully converted by A, 
and such property has been sold by A.’s brother on A ’s account, and the 
sole-proceeds are subsequently held by A’s brother on account of A’s 
widow, there is no dUhoncst mimppropr-M-wn or canr.ersUm on the pa rt 
of A ’s brother, although he is responsible to Z for the money in his 
handti (Ourudas v. Bauinarain, I. L. E.. 10 Calc,, 860. P 0.)

Standing crops are not'moveable property (I . L. R., 4 Calc.. 665), but 
when such crops are cut. they may he treated as moveable property. As 
to when tlie possession of moveable property agreed to be sold and 
partly paid for becomes unlawful on the part of the vendor, see sec. 18,
Act I X  of 1872. Where the agreement is made for the sale of immoveable
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l""..™’ and moveable property, see, 85, Act I X  of .1873, applies. T he possession 

"\ of the vendor or of his subsequent trapsferree in such a case becomes 
- . X' unlawful from the date of a decree 'for specific performance of the 
* ’ ' agreement (Dhondibn v. Ramohandra, I. L. ft.. 5 Bomb., ofil). In a suit

for wrongfully detaining title-deeds, time runs from the date when the 
title to the property comprise 1 in the deeds is adjudged to the plaintilf, 
or the detainer's possession otherwise becomes unlawful. (See No. S3,
Act f.X of 1871.) Actions of trover come under art. 48, and actions 
of detinue under art. 49. (See I. L ft.. 7 Bomb., 429.) Art, 49 is the 
most yen,oval article applicable to suits for moveable property. Arts. 123,
126 arid 127, which allow u period of twel veyears, apply to certain suits in

K respect o f moveable or immoveable property, Art. 133 prescribes a
period o f twelve years for suits for the recovery of moveable property sold 
by a trustee, depositary or pawnee. Art. 14 6 allows a period, of thirty 
years for the recovery of moveable property from the depositary or 
pawnee himself.

,w „ - .. . , .. Period lime from which period
.Description of suit, of limitation. begins to ran.

SO.— F or the hire of animals, Three years ,, ,  When the hire be- 
vehudes, boats: or house- comes payable,
hold furniture.
No. 50. (No. 49, Act I X  ; seo. 1, cl. 8, A ct X IV .) Art. 50 refers to the 

hire of certain thing's for use (lorntio ret). Art. 56 refers.to the hire 
of labour and services. Art. 50 and many of the follow ing articles 
in Part V I  treat of actions ess-dontraetn. Where a contract is registered, 
a sttit for compensation, for its breach da governed by art. 116, and not by 
any other article.

V . . • /. 1 • 1 • ■ 1 -",‘v 1 ■' .” ' ’
SI.— For thebalanceof"money Three years . . .  When the goods ought 

advanced in payment of to be delivered,
goods to he delivered.
No. 51. (No. 50, Act I X  ) Balance— That which expresses the differ­

ence between the debtor and creditor sides of an'- account.— Wharton.
Money— It seems bo be thought, that m oney” only means coin in 

gold, silver or copper. B ut in law “  money "  means and includes not 
dn!y coin, but also generally any paper, obligation or security that is 
immediately and certainly convertible into cash, so that nothing can 
interfere with or prevent such conversion. {Per Stuart, C.J., in 1 L. It.,
:t All., 788. 793.) “ Money i deludes any currency usually and lawful)}’ 
employed in buying and rolling as the equivalent of money, as bank­
notes and the .like. -  Webster. "M oney”  ia filename given to the com­
modity adopted to serve as the march,,andise hennuie, or universal equi­
valent o f all other commodities, and for which individuals readily 
exchange their surplus products or services—-Brande. Even provincial 
notes, if rec-lived as money, are money, but. stocks are not money.
(Rosco . Digest. 543.) fo r  the protection of commerce, “ m oney” cannot 
he pursued into the hands of a band fide holder to whom it has passed 
in circulation, but this rule floes not apply to other chattels. (See 
Lewin on Trusts. 7th Ed,, p. 763.)

If there is no express stipulation as to the time of delivery, and the 
time cannot be ascertain ed by reference to any usage of the trade, or to 
the course of dealing between the parties, a reasonable tim e from the 
date of the advance of the money should be allowed (Boiddonath v. 
Lalunnissa, 7 W. R., ,164).

, • :Xv5fc ■'•cSj>n ■ ' ■ ■
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Part V I .— Three years. 1877.
Period Time from which period -— -

Description of suit. o{ Viniitotiou. begins to run, arts.

5 2 __For the price of goods Three years . . .  The date,of the delt-
sold and delivered, where very of the goods,
no fixed period of credit, is 
agreed upon.
No 52. (N o.,61, Act I X -) Arts. 52 and 53 are based on the ruling, in

Sateowry ». life is to Bangal. 11 W It.. 522. Under art. 52 the elate of the 
delivery of each article is the date of the cause of action for its price.
Where all the items of an account are on one side, as, for instance, in a 
tradesman's bill, the fact that some items atfe within the period of limit­
ation does not take the earlier items out of the operation of the statute.
(Banning. 20,0; It W. K., 522; and notes to art. 85.) As to what 
constitutes delivery, see secs, 90— 92 of the Contract .lot.

5 3 __.;ji\,r the price o f goods Three years .. .  W h en  the period of
sold and delivered to be credit expires,
paid for after the expiry of 
a axed period of credit.

No. 63, (No. 52; Act I X .)  Sec notes to art. 52.

5 4 — For the price of goods Three years . . .  When the period of
gold and delivered to be the proposed bill
paid for by a bill of exchange, elapses.
iloBUoh bill being given.

No. 54. (No, 53, Act I X .)  ,
When the contract was for six months’ credit, the payment t»en  to.ee 

mad- by a bill at two months, it was held that an action for the price 
would nob do at the expiration of six months, and that the time began 
to run from the expiration of (6 +  2 =s ) 8 months. It was obses ved that 
the only action that would lie before the expiration of the period of. the 
proposed bill was an action, not for the prise, but for breach Of contract 
m not givin g .the bill (H elp  v. Winterbobtoin, 2 B. and Ad., LJl ; Darby 
and Bosauquet, p. 19).

55 . — F or the price of trees or Three years .. .  The date of the sale, 
growing crops sohl by the
plain till to the defendant 
where no fixed period of 
credit is agreed upon.

No. 55. (No. 54, Act I X .)  . ,  , .
Baits for the price of goods, trees m i  grow ing crops are provided for 

In arts. 62 to 55. There is no such article for the price o f land or or 
immoveable property other than trees or grow ing crops.

56. — F or the price of work Three years ... When the work ia
done by the plain till for done.
the defendant at his request,
where no time has been 
fixed for payment.
No. 56. ("No, 55, Act I X .)
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Bait tor the price of work done by an attorney or eaheel is xneovtlht 
proV.lded for- .(»••«:. art. 84. and W . it., Gap No.'; 18.) W h e V a  duty 
requites a cootinu 'H io>t- of services, the completion o f the duty jj« the cause
° f  action. ( Angcll, 148.) The work railst have been done at the reqiteist 
o f the defendant, .

Description of suit. Period Time from which period
of lnnsrarion. begins to run.

5 7 , For money payable for Three years . . .  W hen .tlieluiui& mude. 
money lent.

.. N o .fi7. (No. 56, Act I X ; sec. 1, cl. 0, Act X IV .)  A  suit for money 
lent m the ordinary sense of that expression, is for a loan repayable 
a  ̂ onee.w  what is the same thing in  point of law. repayable on demand. 
Where there is a written or verbal agreement fixing a certain date 
:t°r the repayment of the money, limitation runs from the specified 
date of payment. Where such agreement is verbal, art 115 applies 
(Raiwwhwar Ramcliand. I. L. R „ 10 Calc., 1033). Where it is written, 
art. 66 dr some other article will apply.

5 8 ;...-Dilcesuitwhen the lender Three years .. .  W hen the cheque hi
has given a cheque for the paid. *
money.

No. 58, (No. 57, Act IX .)
A cheque is a biii ol exchange generally drawn on a banker and pay­

able oft demand.
I f  a loan is made by means of a cheque given by the lender, a cause 

or action does not arise against the debtor till the cheque is cashed even 
it the debtor makes use of the cheque and receives credit for it from hia 
own banker before the cheque is actually paid (Garden o. Bruce, L , It., 
3 C. F., 300 ; Banning, 25).

49 .— For money lent under Three years .. W h en  theloan is made, 
an ngieement that it shall 
be payable on demand.

No. 59. (No 08. Act IX .)
See pp. 72, 220. & 221, supraf, and compare Nos. 72 and 73. “ Where a 

rano piomises to pay a sura of money, &e., on demand, which it is his 
duty to pay whether a demand bo made or nob. then the money becomes 
payable at once, aud no demand is necessary before suing him for i t ; a£, 
lor instance.111 the case of money lent, and money due for goods sold or 
ror Workilone. But where a promise is made in consideration of some 
collateral thing being done on demand, there the demand must he made 
jOiOr;; the promise can be enforced, as in the case o f a promise to pay 
f i8, *° 1* shooo.l go to Dacca on demand, or if A  should pay
Its. -( 0 to t upon demand.1 P e r  Garth, G.J.. in Rarnchander v. Jag-gut 
Momnobinee. 1. L. 11., 1 Calc., 283, 291,

Wheire a person is bound by an agreement to b ay  bis coparcener’s 
snare, on his refusing to sell his own share on demand to such coparcener, 
the demand is a qonditv'ti precedent to enforcing the agreement f  Vera- 
sarai r. Ram shm i,!, L. R., 3 Mad.. 87), A promise that the money shall 
be payable within six years on demand ” is not governed by aits. 59 or 
art, 75 (bail]mi v. Kama, I, L. K., 6 Mad., 290).

V  .V, •; • -

«

I :



■ i fj )V (CT

a p pen d ix .
1 > .§ ,.•{(. ’., •„; ' ,■ ' 1 1  • , , ,v , ‘ .': ;:' M

SECONMl SOU EW1EI0- F irst H i vimon: S uit a-(could. )  kC] J V
Purl VI.—  Three years. 1877.

Where the money Is “ payable throe monthe f t e r  demand!' a demand A™  
is nebessary (Brown v. Rutherford, 14 Oh. D . t>87 ; see also att, <2). B0 B1

Sams pahi'to the credit of a customer with his hanker, though hU* 
usually called deposit*- are in truth loan* 6o the banker, as money pan! 
to n hanker becomes at once part of his general assets, ami he is merely

(Foley H ill. S H i .  28 , B ,n ,.i»S M t  
i * » I « o  Hingub «. M m . «  W. U„ 42). Monoy l o a ^  w lft M O « w  
person, whether a banker or nob, under an agreement that it sha.i be 
rJUyable with interest Oh demand, although called a deposit, is in point 
o f  law a loan. Unless the recipient of the money is invested with the 
character of a ifnuteei the transaction is a lean, and not a deposit (Ram  
Sokh r. Brohmomoyco. «  C. L. It., 170), The ease of money deposited m 
ft seated bag. or which may otherwise • be-' ear-markeu and recovered 
in specie, is different, (Banning, 1C.) Baca a case falls under art. I k ,

Period Time from which period
Description of suit. ()f limitation. begins to run,

go.__ For money deposited Three years ... W hen the demand is
under tin agreement Unit it made.
•hull he payable on demand.
No, <10. A lixm repayable on mtnm/id is payable at once, but a deposit 

of money repayable on demand, or a bill or note payable at a fixed time 
after demand, is not so payable. Art. 80 refers to cases where money ts 
lodged with another under an express trust, or under circumstances 
from which a trust .can he implied. (Bee the notes to the preceding 
article, 6 C, I ,  I t ; 470 ; and 12 0. L. B ., p. 168.)

Arf to the onus of proof of the. demand, see p. l i t .  supra. If «;ie /";«'• 
demand has been a complete and unqualified demand the period of limit­
ation begins to run from the time of such first demand, (bee Mi 
dim./old ts. Fattoaing, 10 Bomb., 487.)

g j __ For money payable to Three years .. . W hen the money is
the pbdiititl f"r money paid paid,
for the defendant.

No 61 (No f.9, Vet I X )  Comma re arts. 81. 82. 99, 100 and 107.
An action for money paid at the request, express or implied, and to 

tir use. of the defendant, is governed by this article 'l he language of 
this article i,' •nip’.:cable to suits for money paid to the use of the rh-teml- 
••,nt even when* tho money has been paid •without any request on his 
part.' Whether, or under what circumstances, such suits are maintainable
ia  a different question. QO

Before we apply art. 61 to a particular ease, we must see if art. 81, o<s,
' 99, lOO, or 107 does not apply to it. . . , .

Where one of two brothers, borrowing money m  his own name, 
applies it in payment of a joint debt, and borrows again to pay off the 
first loan, and then repays the second loan from his private funds, a suit 
for contribution against the other brother must be brought within the 
period proscribed, from the date of the application of the money m  
payment of the joint debt, and not from the date of the payment of the 
first or second loam (Bee Ramkisto Roy ». Muddun Gopal Hoy, 12 M . 
j, | >f f ; 8oa also Snnkur Goury, I. H. R„ 5 Calc.. '21.) Where the 
suit h. brought by the manager of a joint estate of an undivided family 
in respect of a payment made by him on account of the estate, the same

t
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____  nx;le applies under art. 107. Other suits for contribution are provided

ART. 62. for by arts. 99 and 100. Arts. 81 mid 82 apply to special oases of “ money 
payable bo the plaintiff for money paid for the defendant.”

. , ,,. Period Time from which period
Description or aau. 0f luniiution. begins to run..

6 2 .__ F o r  money p a y a b le  by T h r e e  y e a r s  ... W h e n  the  m oney is
t h e  defendant, to  t h e  plain- re c e iv e d ,
t i l l '  for money r e c e iv e d  by 
t h e  defendant fo r  t h e  plain- 
tiff's vine.

N o. 6 1  (No. 60. A ct IX .)
Compare arts. 87 and 97. With special reference to the form of 

notion '• for money had and received by the defendant to the plaintiff's 
u se ” in the Courts o f Law in England, Sir Barnes Peacock, 0. J., 
delivering' the judgment of the F u ll -Bench, sa id :— V Nothing- was 
more likely to 'mislead - or to ocnfnse than converting a suit brought; 
in the Mofuesil Courts to , the form s adopted according to the 
English procedure.” (Gogarara v. Kartiok, 9 W , R.. 514,516, F, B .)
B ug Act M  of 1871, No. 60, as w ell as the present article in the 
Act o f 1877, appears to point to the well-known English action, in 
that form, and it has been held by M arkby and Prinaep. JJ.. that this 
article should be read in connection with the English law so as to 
include oases of cmstMalim  receipts for the plaintiff’s use (ttagbu-
moui e. Nilmoni. I. L . R., 2 Oalc., IRIS;. But Witter and Tottenham, JJ.
(in Nu.».do ball p. Itfeer A'boo, I. L. ft.. 5 Calo. 597), appear to have con- 
etrut'd the language o f  this article more literally ; -Stuart, O.J., aud 
Spankia, J. (in’ Ram Irish an t\ Bhawoui. 1. L. It., 1 All.. 322), seem to pre­
fer the stricter interpretation ; and their Lordships of the Privy Council 
fin Gurudas v, Ita.nuaniin. [. L. R.. 10 Calo., 860.861) appear to hold, that 
if  the money wiipn received is nob received for the plaintiff’s use. a mere 
equitable claim* to follow the money in the hands of th e defendant is 
nob governed by this article.. Where the head of an office draws from 
the treasury a sum o f money to pay the establishment, but fails to  
pav a clerk under him. a suit; for the pay o f such, clerk against the head 
of the office is a suit for money Atttvdlly had and received by the defend­
ant. for the use of the clerk (Abhyn v. Haro. 4 B. L Rl. App.. 68).

Iu  England, in the ordinary action for money had and received by the 
defendant tor the use o f the plaintiff, money is commonly recoverable 
against a perfect stranger, and is continually resorted to bo obtain the 
plaintiff’s money wrongfully withheld. For instance, the action is main­
tainable to recover from a party.who has wrongfully received the known 
and accustomed fees o f an office belonging to another; and where the 
defendant has w rongfully obtained r.iie plaintiffs money from a third 
party, as by a false pretence, it may he recovered in this form of action.
It has been held th at this form o f action lies to recover money paid 
under a void authority. ($er Levinge, J ., in Hurriah 0 hander v. Aziin- 
ooddeen, Sutherland’s Special Number, pp. 181, 183.) And Lord Mo,ns- 
ftnld (in  Moses v. Macfarlane, 2 Bar. 1005) held, that this equitable 
action lies for money paid by mistake, or upon a consideration, which 
happens to fail, or for money got through imposition or extortion or oppres­
sion, or an undue advantage taken of the party’s situation contrary to laws 
made for the protection of persons under those circumstances, D us  
form of action lies i f  it is contra m/mum et benvm th at the defendant
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should retain the. luoney ag-amsb the plaintiff. (See S m iths Leading __
Cases, Yol. II, 8th Edn,, p. 429.) a r t . 62,

Arc. 62 has been read in connection with the English law and con­
sidered to be applicable in the following1 cases.

1. Where the plaintiff sued for money.overpaid by him to the defend­
ant upon the supposition that it was due, that is, tor recovery of money 
paid by mistake (Radhanath e. Bamachurn, 25 W. R., 415). Rub may 
not art. 96 apply bo such a case ? (See I- L. It., 6 Mad., 344.)

2. Whore A deposited money in the Oolleotorabe in the name of tho 
plaintiff, and the defendants, without the knowledge or consent of tho 
plaintiff, fraudulently took out the money from the CoiieCtorate (litighu- 
iponi v. Nihnoui. I. L. It.. 2 Calc., 393).

3. Where tho plain tiff’s decree had been sold in execution, and pur­
chased by the defendant, who realized curtain monies under that decree, 
and the sale in execution being set' aside, plaintiff sued' for the money 
realized by the defendant (Bhowauikuur §. Rikhiram. T. E, K.. 2 All.,
351; see also 2 C. L. U.. 16B).

4. Where money realised in execution against a judgment-debtor was. 
under an erroneous order of the Court, made over to one of two decree- 
holders, and the other sued for the money by establishment of his prior 
right to the same (Earnkishen v. Bhowani, i .  L. II.; ! A ll., 333. F. R.)

5. Where the money in question was deposited by the plaintiff with the 
defendant, pending negotiations for a new lease, and the arrangement 
was, that;, if  the. new lease was granted, the money deposit •<! should bo 
treated as part of the security to be given for the due performance of 
tho .lease, but that, if  t>o'new lease were granted, the money should be 
returned, and the negotiations falling through, the -plain tiff sued for the 
recovery of the money, [The money in this case did u'ot become “ money 
received by the defendant for the plaintiff’s use” until the failure 
of the negotiations (Joburi », Thalcoor, I. L. R., 5 Calc., 830). It may 
be observed that art. 97 provides specially for suits for “  money paid 
upon an existing consideration which after wards fails.” ]

ft Where the plaintiff claimed, as one of the two heirs of B, a 
moiety of monies which at the time of B ’s death were deposited with 
a banker, aud which the defendant, ■ the other heir of B. had reoeired 
from such banker (Kundun Lai r. Bau.sidh.m'. I. L, R., ;? A il.,170).

7. Where the plaintiff sued; for his share of. an allowance attached to 
an hereditary office, against another sharer or alleged sharer, who had 
improperly __received the plaintiffs share of the allowance (Harmukh v.
Hmisukh, I. L, It., 7 Bomb., 191; Desai v. Desal, I. L. 11., 8 Bomb.,
426).

On the other hand, it has .been held that the article does not apply 
to the following cases :—-

1, Where the sale-proceeds of a certain property were retained by the 
vendor, and the plaintiff claimed a portion of the same us a zeinin- 
daree-dae under a custom obtaining in the mahal (Kirath v. Ganesh,
1. L. ft . 2 All... 353).

2, Where compensation-money for lands taken up by Government hrul 
been lying in the Ooliectorate, and the defendant book out the money 
as the mokruridar of tho lands, aud the plaintiff, after sotting aside the 
mokniri lease, which had been improperly granted by his deceased 
hunt, sited to recover the money so received by the defendant (Nundo 
halt v. Meer A boo. I . E. E., 5 Calc., 597).

3, Where the defendant, as an agent o f A, sold goods entrusted to him 
by A (who died after the plaintiff had obtained a decree against him for 
their conversion); and where the defendant, as agent of the representative
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____ of A, retained the proceeds, which the plaintiff had an equitable right to

ARTS follow in the defendant’s hands (Gurudas v, Ramnarain, I. L. Ii., 
gg 10 Gate.. 800, P, 0 . ;  see also I. L. If... 7 All., 25).

The date of the actual, receipt of the money is not necessarily the 
date on which •* tho mot.ey is received for the plains,id •; use, (See 
John d ial’s ease cited above, 16 VV. ii.. P. 0 ., 2 0 ; and p. 105 {'note), vtpi -•*.)

But as to the construction of the. words iu the third column, *• when 
the m mey is received,”  compare I. L. R ., Hi Calc.. 860, 861. P. C .: and 
.KaUchurn e, Jogesh, 2 O. Ii. 11., 551. 355. If when the money is received 
in is nut received for  the plaintiff's use, it would be safer to apply 
art. i 20 (ibid).

“ Money ” in this article does not include stocks. - (See notes bo art. 51.)

Description of suit. . ,F«r)°‘l! Tim* frrt,n f #1 of limitation. begins to rim.
(id.—For money payable for Three years ... When the interest be- 

inrerest upon money due comes due.
from (lie defendant to the 
plaintiff.
No 63. (No, 61, Act I X  : sec. 1, cl. 9. Act X IV .)
Interest is m uiey paid or allowed for the loan or use of some other 

sum of money. (Seo pp 317 and 313. supra.)
The principal amount may be recovered, though recovery of the inter­

est for more than three years is barred by limitation (see 7 Oh, Div\, 
120) ; but no interest can. be recovered if  the suit for the principal 
amount is barred by limitation (see p, 313, supra, and Hajeb Syml 
Mahomed v. Mussamub Ashruffooumssa, I. Ii. It., fl Calc,, 759, 765), The 
cause o£ action under this article is a recurring' one. and so long as the 
principal sum is not barred by limitation, suoo - tsive actions for amounts 
of interest successively becoming due may be brought A  suit for a 
balanee of money payable for interest is governed by this article 
(Mokuudi v. Baikishon, I. L. It.. 3 All,, 528).

With respect to arrears of interest in mortgages or other incumbran­
ces. w j have no provision corresponding to sec. 42 of the Statute 3 and 4; 
Will. IV . a, 27. It has accordingly been held that where both principal 
and interest are charged upon immoveable property, the period of limit­
ation applicable bo the recovery of the principal is applicable to tho 
recovery of the interest. (See Gunput V Adarji. I. L. R., 3 Bomb., 312, 
332 ; Davaui v. Rabna. I. L. R., 6 Mad.. 417 ; Baldeo v. Gokul, I. L. R ,r 
1 All., 603, 695.) See notes under arts. 132 & 147.

64.— For money payable to Three years ... When the accounts 
the plaintiff for money are stated in writing
found to be due from the signed by the defend-
defendnnt to the plain till ant or his agent duly
on accounts stated between nnrhomed in this

f them. behalf, unless where
the debt is, by a 
simultaneous agree­
ment in writing sign-

> . ”  .O
ed as aforesaid, made 

> payable at it future
time, ami then whcis 
that time arrives.

’ ■■’ ;j: ■Mm i .;■■ ;' ■
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No. 64. (No. 62. Act I X .)  Cf. art. 35.
An 11 account stated,” as opposed to an open account, is an adjustment ABT_ <5.^ 

which is assented to by both the parties, (See I. L. R ., 6 Ualo.# 447, 451.)
An account closed by the death of one of the parties, or otherwise, is not 
an account stated. (A n gell, § 150.)

Under A ct IX  of 1871, the period of limitation in suits on aoooants 
stated ran from the time “ when the accounts were stated.” Any verbal 
or. unsigned statement of accounts (see .1 Shome, 87 ; 2  0 . L. ft., 346;
L L, It., 2 AIL, 872) might, therefore, have enabled the creditor to evade 
the law  relating to written acknowledgments of debts (see Hirada v,
Gadiji, 6 Mad,, 197, 201), unless the term ' accounts stated ” was 
restricted to an adjustment, o f <?ra*»-demanda between the parties. But 
as i.n common talk, an. admission of any debt due from the defendant 
to the plaintiff is treated as “ an account stated.” the Indian Legisla­
ture, in 1877, amended the provisions of A ct I X  of 187), and enacted that 
an account stated must bo in writing signed by the defendant or his 
agent, in  order that art. 64 m ight apply to it.

This article, as it stands, does not apply even to a real account 
stated unless it  is in writing signed by the defendant or his agent. In  
a real account stated, a number of erw-s-demunds are set off ono against 
another, and a balance is struck in favor of one of the parties. In  such 
a case, the law implies* a new promise by the other party to pay the 
balance i«  consideration (not merely of past debts, but) of the extin* 
guishimeni o f the old debts on each side (see pp. 280-81, supra). Even 
when such a statement is verbal, or not signed by the defendant or his* 
agent,'.the new promise is a new cause of action independently of 
sac. 19 or art. 64, and may be enforced within the period of three' years 
under art. 115. It may be here observed that in a m ri account stated, 
it is nob necessary that the* statement should be made within the period 
of limitation prescribed for the recovery of the several cross-items (see 
9 Bomb., 429). I f  what is, in common talk, called an account stated, 
is an account stated within the meaning of art, 64, it is even, now- 
possible to evade the provisions of sec. 19, unless this article is read 
along with that section, so as to make the article inapplicable except 
where, at the time of m aking the statement, all the several item s of the 
account were unaffected by limitation. Art. 63 of Act IX  of 1871 was 
read in this way by Jackson and Tottenham, JJ. (See Syud Mahomed 
Ali Vi M irra Dilwar Hossein, 2 Shome, 13,5.) But as art. 64 itself does 
not prescribe any time within which an account must be stated, and 
as the provision • of sec. 19, that an acknowledgment to be valid must 
be made before the debt is barred, may, therefore, he evaded in m any oases 
by suing in the form of a so-called account staled, it has been held by the 
Bombay H igh Court that this article does nob, at all, apply to a so-called 
account stated where no iwws-demanda are set off against each other.
(See Nahanibai v. Yenkatidas, T. L. R., 7 Bomb.. 414.) In Calcutta, how­
ever (see D nkhi Sahu v. Mahomed Bikhu, I . L . It., 10 Calc., 281, F. B.), 
all the Judges of the Full Bench assumed that art. 64 applied bo accounts 
stated, even when there were no em #-dem »nds, and the majority only 
held that the article did not apply if such statement of account was not 
“ in writing signed by the defendant.” - The Allahabad High Court also 
took a sim ilar view of the m atter in ftulfikar «. Mnnnalal, I . L. It., 3 All.,
1.48. F. B.

The law  on this subject may be summarized as fo llow s: — A t. 64 
or sec. 19 does not apply to a so-ealle.il account stated when such state- 
meat is oral, or written but not signed. Such statement cannot, therefore, 
be of any use in saving from  the operation o f limitation a suit for the

N N
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balance, or lor any o f the item* of the adjusted accounts. (See 1. L. K .,
AIM, ;6w, 2 A ll.. 872, 874 ; I . L . R ., 10 Oalc., 284, 293.) A so-called account stated, 

i f  written and signed under all the condition# mentioned in sec, 19, 
renews the period o f limitation as provided in that section. I t  has 
not yet been finally decided by : l l  the High Courts, whether a 
•to-called account stated, written and signed by the defendant, after  
some of the items o f the account had been, barred by limitation, would 
or would not save the barred items. Neither sec, 19, nor, according to the 
Bombay High Court, art, 64, applies to  such a ease.

'A  real account stated, signed by the defendant or his.agent, is governed 
by art. 64? whether, at the date o f the statement, some of the items 
adjusted were burred by limitation, or not.

A  real account stated, if  oral, or not in  writing' signed by the defend­
ant or his agent, is nevertheless a valid new contract for the. payment 
o f the balance, and though not governed by arc, 64, is governed by 
art. 115. Supposing some of the items of the'cross-demands are barred 
debts, the verbal or unsigned statement of accounts would, it is appre­
hended, nevertheless. give a now starting- point o f limitation. But in  
the case of a stheatted account stated, even if  it be conceded that here 
also the law raises the implication o f a new contract in consideration, 
of a. past debt, such contract will be void under see. 25 of the Contract 
Act, if  the debt itse lf is barred by limitation and the statement does not 
am ount to a ‘promise in writing signed by the defendant or his agent.
(See I . L. R„,'« Bomb., 683.) "' '

Tho words in  th e first column o f art. 64 must be read with those in  
the 3rd column, and notwithstanding the ruling in tho case of Sheikh 
A k b ar v. Shekh K h an  (I. L. R., 7 Calc., 256), accounts stated r orb ally 

'are not governed by art. 64. (See I. L. 11., 10 Calc., 284, 287.)
The simultaneous agreement, spoken of in the 3rd column as giving  

a start later than the date of the accounts stated, m ust also be in w rit­
in g  signed by the defendant or his agent. (See Dagdusa v„ Shatnad,
I, L . It., 8 Bomb., 542.)

A s  to what are cross-demands,'see the notes-to art. 86.

Description of suit . Tim® hdm'trlbtfh period
of: limitation. begins to run.

6 5 .— For compensation for Three years.' .. . W h e n  the dime speci- 
branch of a promise to do bed arrives or the
anything ut a specified contingency hap-
time, or upon th e happen- pens,
in g of a specified contin­
gency.

No. 65. (No. 63. A ct IX .)
This is a general article for the recovery of either liquidated sums, or 

unascertained dam ages, for the breach of, a .promise to do anything at 
a specified, time, or upon the happening, o f  a specified contingency.
W here the promise is not to .do anything but to abstain from doing; 
something, or where no fixed time or event is specified for the perform ­
ance of the.contract, art, 115 or some other article w ill apply.

I f  the promise is contained in a duly registered agreement, art. 116  
w ill apply (K ishenlall Kiaiock,, I .  L. R., 3 All,, 712), A  suit to recover 
m oney deposited under an unregistered agreement th a t it  shall bo payable 
on the happening o f  a specified cmtingo-aoy-'does n ot fall within art. 60 
but is governed by art. 115 or 65 or 62, (Bee I. L . E ., 5 Calc., 830 .)
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For the meaning'- o f the. word compensation in actions em-oontractu, -------
as used in this schedule, see the notes to art. 116. a k t s .

W here A, as surety of B, promises “ if B does not pay .eventually 66 .67.
(shesJi parjanta), I  w in,” - limitation does not run in favour of A  until 
the creditor demands compensation from A  on B's failure to pay (Bis- 
hjamber 'v. Hurigahesber, 4 C. I ,  R., 84). A case like this does not fall 
within art. S3, unless the date of A ?s refusal to pay is the date when the 
plaintiff is “ actually damnified,” A  debtor’s promise to pay, when he 
shall have the means to do so, may.be enforced within three years from  
the date of his acquiring means to pay. I f  a person who has promised 
to do anything- at a futu - specified time declares beforehand that he 
will not do it , this article >es not prohibit a suit being brought against 
him before bite time specif) arrives. (Bee 1 Mad., 162.)

T,  . . , .. ' Period Time from which period
Description oi aun, of limitation. begins to ran.

66. .......-O n  n single bond where Three years . . .  The day so specified.
a day is specified for pay­
ment.

No. 66, A single bond is a written engagement for the payment of 
money without a ‘penalty. (I. L. It., -1 A ll., 8, 6.) There are no alternative 
conditions in a single bond. (Thompson.) Instalment-bonds are provided 
for in arts. 74 and 75. An ordinary tamasuk, it is apprehended, is si 
single hand, is  well as a promissory note as defined in sec. 3. Bus. as 
“ promissory notes” and “ bills of exchange” are spoken of together, as 
distinct from “ bonds,” in arts. 69, 72, 78, 80, &c., it may be doubted if  a 
ta-masuk, which is not. negotiable, is a “ promissory note” within the 
meaning of those, articles. A bond which besides creating a money 
obligation gives the creditor, on default, the right of treating the trans­
action as a conditional sale of certain properties, is not a single bond 
(Lachman v. Kesri, I , L . R-, 4 A ll., 8).

Where the debt is payable “ within two years from the. date of the 
bond. ” the time at which, it must be repaid is specified within the meaning 
of this article. (See Ball r, Stowell, 1.1/. JR., 2 All., 822. 331 ; Naram v.
Gouri, I. L, B.( 5 Gale., 21.)

V bond payable at a specified date, with, a condition that on default of 
payment of 'interest at stated periods the creditor m ight immediately 
realize the whole amount due, is, according to some of the Judges, gov­
erned by this article (I . L. It., 5 Calc., 21 ; I . L. R.f 2 A ll., 822). But see 
art. 80,

I f  the day specified ia the 80th Pous of a particular year, and it turns 
out that Pous of that year contains only 29 days, limitation runs not 
from, the 20th Pous. but from the day following (Almas v. Mahomed 
Raja, I. Ii. It., 6 Calc., 239).

A  suit on a registered bond is governed-by art, 116.

67. -— On a single bond where Three years ... The date of executing
no such day is specified. the bond.
No. 67. (No. 66, Act I X .)  See the notes to art, 66.
The starting point of limitation in this case is fixed on the same prin­

ciple as in art. 37.
It. has beeu hold that a boud payable on demand does not specify the 

date o f payment and is governed by this article (Rupkishore Mohni.
I. L . R ., 3 All., 415). A rt. 80 will, at all events, apply to such a cage.
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____‘ . Period Time from which period
ARTS. ’ Description of suit. 0j limitation. begins to run,

68— 72. g g __ (>n a boiul subject to a Three years . . .  W h en  die condition
condition. broken,

No. 68 . (No. 67, A ct I X .)
T his article should be read with sec. 3, which lays down that bond 

>i includes any instrument whereby a person obliges himself to pay money
to .another on condition that the obligation shall be void, i f  a specified
act is performed or is not performed, as the case may be.’ There is some 
difference of opinion as to the meaning of these words. (See I . L. lv ,
2 A l l . ’ 654. F. B., and I . u  B., 8 Calc.. 64.) A. covenant with a penal 
clause is not a bond conditioned for the performance of a covenant- (L  
L R  8 Calc., 54.) A  bond containing ft penalty is called an "  obliga­
t io n " in English law. (Wharton.) f t  should be remembered, that see.
3 does not give an exhaustive definition of “ bonds.”

In  the case of a post-obit bond, the condition of the bond is not 
broken until the death occurs, upon which the money becomes payable,
In  an notion for the penalty against a subordinate officer on his bond 
to account at the end of; his service, limitation does not run until the 
service ends.

__O n a bill o f exchange Three years W hen the bill or note
or promissory note payable E lls due.
at a fixed time utter date.

No. 69. (No. 68, A c t  I X .)  ,
A  promissory note is not necessarily negotiable. I t  m ay or may not 

be made payable to order or to the bearer ; but it is rarely made payable 
only to  a particular person named therein, (See aeo. 3, and Wharton
Law  Lexicon.) . . .  ,

For the rules regarding the date of maturity of negotiable instruments,
see secs. 2 2 -2 5 ,  Act X X V I  of 1881.

This article supposes that'the bill has been accepted by the drawee, tor 
i f  the bill has been dishonored by non-acceptance, art. 78 applies.

70 . — O n  a bill of exchange pay- Three years . . .  W h en  the bill ii pre-
able at sight, or after sight, sen ted.
b u t not at a fixed time.

No, 70. (No. 69, A ct I X .)
A  b ill payable “ at a fixed time after s ig h t” is governed by art,^ 2 .

As to presentment for payment, see secs. 62 ..-76, Act X X V I  of 1881. The
expressions “ after date ” and 11 after sight ”  are not synonymous.

7 1 . _On a bill o f exchange Three years . . .  W hen the bill is pre­
accepted payable at a par- sen ted at that place,
ticular place.

N o. 71, (N o. 70, A c t I X .)

7 2 . — O n a bill o f exchange Three years ... W hen the fixed time
or promissory note payable expires.
at a fixed time after sight 
or after demand.

■ ■■ ‘SL
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No. 72. (N o. 71, Acb I X .)  -------
The entries in  the 3rd column o f aids. 69, 70, 72, 73, 76, 77, 79,. 81, 82, Auto . 

and 83 appear to be baaed on the English oases referred to by Messrs. 72 74.
Darby and Bosanqueb at pp. 19 to 23 of their work on Limitation.

In  a suit on a promissory note payable one year after .dvniand, time 
does not commence to run until after the expiry of one year from  the 
date when demand is made. (See Thorpe v. Booth ; Banning, 27 ; pp. 113,
221, supra.) As to the construction of the words ‘ ‘ payable lifter six months 
whenever the payee shall demand the money,” under A ct X IV  o f 1859, see 
Jeaxmiasa t\, M anikji, t  Bom b,, 36.

T., ., Period Time from which period
Description of suit. 0f limitation. begins to run.

73.— On a bill o f exchange Three years T h e  date of the bill 
or promissory note payable or note,
on demand and not accom ­
panied by any writing 
restraining or postponing 
the right to sue.

No. 73, (N o. 72, Act IX  )
The starting point of limitation in this ease is fixed on the same 

principle as in art, 59. See notes to art. 69, “  Payable at any tim e within 
six years on dem and” is not equivalent to “  payable on demand,”  A  
promissory note m  payable is virtually jjS note payable on demand, 
accompanied by a writing restraining the right to sue, inasmuch. aS the 
terms of the note restrain the suit unless demand is made within six years.
It has been held in one case that this special form of note is not pro­
vided for by art, 73. and that in falls within, art. 120 (Saujini v. Kama,
I. L. B ., 6 i f  ad., 290). It was not suggested in this case that art. 80 (the 
general article for hills, notes and bonds) m ight apply.

Under this article, the contemporaneous agreement restraining or 
postponing the right to sue m ust be in writing. (Compare 3 Bom b., O. C,
J. 153.)

A  new contract may he substituted for that contained in a promissory 
note payable on demand, and a suit on the basis of such a contract will 
not be barred simply because three years have elapsed from the date of 
the note. (See Natha v. Janardhan, I. L . R ., 1 Bomb., 603.)

As to the former state o f the law relating to bills and notes payable on 
demand, see pp. 220 & 221, supra.

7-1,-...On a promissory note Three years T he expiration o f the
or bond payable by ins tab first term o f  pay­
ments. raent, as to the part

then p a y a b le ; and 
for the other parts 
the expiration o f the 
respective terms o f  
payment.

No. 71. (No. 71, A ct IX .)
This article f urnishes an instance o f a contract where there are suc­

cessive breaches. (Seep. 213, supra.) Successive breaches o f  a contract 
to pay an annuity, and of other contracts w ritten or verbal are provided 
for by art, 115.
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. , ' Period Tjirrte from which, period
ART. 75, Description ox sou. of limitation. begins to nm*

7 5 .-~ O u  a promissory note or T h ree years .. . W h e n  the first default 
bond payable by  instill- , jjty. • is made, unless where
incuts, which provides the payee or obligee
that, if  default be made in wai ves the benefit o f
payment of one instalment, the provision, and
the whole shall be due. then when fresh

default is made in 
respect o f which 
there is no such  
waiver.

No. 75, (No. 75, A ct IX .)
A  verbal agreem ent for like payment of -noney by  instalments with a 

similar condition as to the whole amount becoming due (ii.ot_ being1 a 
promissory note or bond) is not governed, by this article (K oylas ii« 
Boylponto, f . 1 ,  B ., 5 Calc., 619). I t  may also be said that this article 
does not apply i f  the whole amount becomes due on default in paym ent 
o f toco or more successive instalments, See art. 80.

I t  has been held, that a condition th at on default o f  payment o f one 
instalment of interest the principal anion:. s shall become due, does not 
fu ll ■within this article (Bail v, Stow ell, i  I .  B ., 2 A ll., 322 ; Narnia v - 
(Jouri, I. L. B ., 5 Calc., 21), But th e same < nearly the same result w ill 
be arrived at by the application o f art. 65, b. 115, or art. 80 to such  
cases. The Only difference will be as to ,tL effect o f  a waiver o f the  
benefit of the condition.

I f  we do not take into consideration, the express provision of art.
75  (A ct I X  and A c t X T ) ,  waiver not. amounting to a fresh agreement 
between the parties cannot affect the running o f tim e when once i t  has 
commenced'to run. (See Gumma ■». Bbiku, I  L, B ., 1 Bomb,, 12t>; Ahm ad  
V .  Hafiza, I , L. B .. 3  A ll., 6 U ; B a g h u  v. Bipchand, I . L. R ., I Bomb., 66,
68.) Before A ct I X  o f 1871 came into operation, iii was held that if  the 
suit was not upon an y  such fresh -agreement, but upon the original bond  
itself, proof of paym ent and acceptance of an. instalm ent subsequently 
to the default could not kelp the .plaintiff in any way. (7  W . R., 21, F . B .)
M ore abstinence fro m  suing for the whole amount due does not am ount 
to waiver within the meaning o f this -article (Sethi:, v. Nayaha, I , I .
R ., 7 Mad,, 677 ; Gopala.r, Paramma, I . X . R., 7 M ad., 683). A  subsequent 
acceptance of the instalment in nrrear may operate as a waiver, but  
m erely allowing the default to pass unnoticed does not (Okenibasb 
v. Kudum, I . it. B ., 5 Calc., 97). Acceptance o f payments made in  
reduction of the whole debt, and nob on account of th e particular instal­
m en t due, cannot, of course, am ount to a waiter (Mumford v. Peal,
I . L . R ., 2 A ll., 867. See also the note to Gum m a v. Bhiku, I  h. B .,
1  Bomb.. 125), B u t such payment may give a n ew  start if  sec, 20 be
a p p lic a b le .  _ .

In  Mumford v. P eal, the Allahabad High Court say that to prove waiver 
even under art. 75, it  is necessary to  prove that the creditor baa entered  
into  some fresh parol arrangement, condoning the breach and creating  
new  relations w ith  the party in default,. (I . I .  R ., 2 A ll ., 857.)

W here the bond or note gives the creditor tin option either o f suing  
for the whole debt on the occurrence o f the first default, or of w aiting  
till the expiry o f the term of the bond or n o t e ,  it  has been held that 
art. 76 doei not apply (Koylas v. Boikunto, I. I .  R ., f  Gale,, 619 ; N araih



( ( { f ' m $  ; (or
A P P E N D IX  O l - j  .

S E C O N D ' S C H 13J ')U L E -F *:B8x  D ivision  :,S cjfT 3-(<?on ^  ) * 7
Pari VI,—  Three yearn. 1877-

v, Gotm, I . L, R., 5 Calc., 21). But even in such a case it ia itecossaty -~™  
for the creditor to show that hie has exercised his right o f election itt rr̂ i; TS’ 
order that limitation may not he'.computed from the date of. the first 76— 78. 
default. (See Bavatmal w. Dhondiba, 11 Bomb.. 1.55, and X. L. It.,
% Bomb., p. 32(5.) Where the language o f the bond showed that it wa« 
the intention of the parties that, in ease of default made in paythenf;. of 
one instalment, the whole amount should become due, only i f  demand for 
such amount were made, it was held that time did not commence to run 
against the creditor until ho made a demand for payment of the entire 
sitm. (Hanmantrapi if. Bowles, I. L. K., 8 Bomb.. 361.)

The provisions of art. 75 do not apply to apalieatmw for the execution 
of decrees under which money is payable by instalments. There is no 
provision for waiver in ci. 6, art, 179, and acceptance of payments made 
subsequently to default would not affect tho question of limitation 
(Dulsook v. Chugon, I. £ ; E., 2 Bomb.,. 356 ; Shib v. Kolka, X. L. It.,
2 AH., MS ; Ugranath v. Laganmani, I. Ij. R., I AIL, 83), There 
are several bases, however, in which it has been held that the right or 
privilege to. execute the whole decree on tho 1st default, may hr waived 
so as to enable the decree-holder to sue out execution for subsequent 
instalments within three years of their falling due .(Aainutnllah v.
Kally Churn, I, L, It., /-Calc., 56, 60 ; - Nilraadhub v. Eamsodyy, I. L. It.,
9 C’aic., 857 ; Karahavalasa v. Karano'm, I . L. It., 3 Mad., 257 ; Xanohan 
v, Sheoprosad, I. L. It., 2 All,, 291).

„  . .. , .. Period Time from which period
Description or suit. 0j limitation. begins to run.

76. -Ou a promissory note Three years ... The date o f the deb-
given by tho maker to.a very to the payee,
third person to be delivered
to tho payee after a certain 
e ven t should happen

NO. 76. (No. 76. Act I X .)
This article is apparently based on the decision in Savage v. Aldrin, 

where a note payable on demand was deposited with- a banker for 
delivery to the payee on his producing another note cancelled, and it 
wo* held that the payee had no ground of action till the note was 
delivered, bud that therefore limitation ran only from that time. (Darby 
and Bosanquet, 20.) A rt. 76, however, does not say th a t. the note must 
be one payable on demand.

77. — On a dishonoured foreign- Three years . . W  hen the no tice is
bill where protest has been given.
made and notice given.

No. 77. (No. 77, Act I X )
Ah to inland and foreign bills, see soca. 11 and 12, Act X X V I of 1881,

As to dishonor, notice and protest, see secs. 9 1 ,9 9 ,— ibid.
Tim e runs when notice of dishonor is given, not when the bill falls 

dftte. (Darby and Bosanquet, 23.)

78. - By the payee against Three years ... The date of the refVi-
the drawer of a bill of ex- sol to accept,
change which has been
dish onoured by non -accept­
ance.

; ■ ' Ad' v ’b 'V p ,;■ v i . :Ab':;’. V •:(' ■ v'v.DD q.-.' r  3 ' ‘ - ■ ; . ' 1 ■ . ' cMi t
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’ No. 78. (No. 78, Act IX .)
arts. According to English cases, time runs when mt-iee of non-acceptance 

78—83. is given. Hero it runs from the date of refusal to acc-yn—nob from the 
data of non-paynent on the due date. Compare art. 79 of Act IX , the 
provisions of which have not been re-enacted.

Descrintion of suit P(!rio,i T*me fl'0,n which P,;rioddescription oi suit. of limiuuion begins to xM.

7 0 .—  By the acceptor of an Three years W hen the acceptor 
accommodation-bill against pays the amount o f
the drawer. the bill.

No. 79. (No. 81, Act IX .)
The drawer is impliedly bound to indemnify the accommodation 

acceptor, and such acceptor is not actually damnified until he actually 
pays the bill. Bee No. 88.

8 0 . — Suit on a bill of ex- Three years ... W hen the bill, note,
change, promissory note or or bond becomes
bond not herein expressly payable,
provided for.

No. 80. (No. 80, A ct IX .)
This is a g-neral article. Bee notes to arts. 66, 73, and 75. A  suit by the 

endorse© of a bill or promissory note against the endorser will probably 
be governed by this article. See art. 73, Act IX , the provisions of which 
have not been re-enacted.

In suits against Government, on. Government promissory notes, limita­
tion runs from the date on which the note becomes payable after notice 
given in the Gazette in accordance with the terms of the loan. (See 
Financial Notification No, 59, dated the lltb  January 1882.)

81. — By a surety against the Three years ... W hen the surety pays
principal debtor. the creditor.

No. 81. (No. 82 of Act I X )  See arts. 61 and 83.
When a surety has paid a Oo-sure'y who has paid the creditor, a suit by 

such a surety against the principal debtor is not governed by this article,
(See Rivaz, p. 123.) A  suit by the creditor against the surety is governed 
by art, 65, or art. 83,

8 2 . — By a • surety against a Three years ... W'hen the surety pays
co-surety. anything in excess

of his own share.

No. 82. (No. 83 o f Act IX .) Compare art. 61.
This article deals with a particular class of suits for contribution.

See also arts. 99 and 100 and the notes to art. 83.
The right to contribution is, generally, a personal right, and the 

remedy is s. personal remedy. (See In re Leslie v, French, 23 Ch. X>.,
652, 563.)

8 3 .  — Upon any other con- Three years ... W hen the plaintiff is
tract to indemnify. actually damnified,


