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S E C O N D  SC  I ’  E D  U  L  E — P xbst D iv is i o n - :  8 v i x s - ~ ( c o n l d . )  a c t  X V
OF

jPart T L — Three years . 1877.

No. 83. (No. 34 of Act I X .)  “
I f  a man request another to become surety for. M m , and that' other 83 q{ 

becomes surety and is obliged bo pay, the principal debtor is bound by ’
an implied contract to indem nify the surety, and to re-pay him any 
amount which, its such surety, he is obliged to pay. But a- suit for con
tribution by a surety against a co-surety ia net f ounded upon any con
tract. The obligation to contribute ' arises from what Austin calls a 
giw i-contraot (Ratnbux v, Modhoosoodua. 7 W . R „ 877, F . B .) For 
the views o f the High Courts of Madras, Bombay and. Allahabad, on 
this subject, sec 5 Mad., 2 0 0 ; I, L. B ., $ Bomb.. 2 1 4 ; I . I .  B.,
3 .AIL, 66.

A  contract to indemnify the plaintiff against any misbehaviour of a 
third person is governed by this article, if not by art, 65. Where the 
misbehaviour consists of an aot of embezzlement, the date o f the. embez
zlement. is the date when the plaintiff is actually damnified (Shapttrjf.
». The Superintendent, 12 Bomb,, 238). Insurance is a contract of 
Indemnity, font art. 86 specially provides for suits on policies of 
insurance.

Description of suit. . Time from which period
of limitation. begins to run,

84.— By an attorney or vakil Three years .. .  The date o f  the term i- 
for his costs of a suit or a nation o f the suitor
particular business, there business, or (where
being no express agreement the attorney or vakil
as to the time when such properly * discon-
eoite are to be paid. tinues the suit or

business) the date 
o f such discontinu
ance.

No, 84, (No. 85 of A ct LX.) Compare art 66.
A  suit by a vwoMtear for his costs is probably governed by 

art. 66.
Where there is an express agreement as to the thne of payment, 

this article does not apply. 'Where the business or unit is improperly 
discontinued, an attorney (or vakil) has no cause of action- (See 
Nicholla •?. Wilson, II M. and TV., 106 ; Thompson’s Aot I X  o f 187.1.)

The date of the decree or final order is the date of the termination 
of the suit. I f  the word s’ su it"  in this article does not include appeals 
and applications, the word “  business ” m ust include work done in respect 
of applications and appeals. It has been held that until the costs are 
taxed and inserted in the decree, and the decree is issued, the suit or 
appeal does not terminate within the meaning of this article (Narayau 
v. A . Champion, I. L. R,, 7 Mad., 1). But it has been also laid down that 

T  the termination of a suit is when judgm ent is given in the Court in 
which the action is commenced ” (Balkrishna v. Govind,' I, L. R„
7 Bomb., 618).' The suit does not'necessarily terminate when the parties 
themselves! settle their disputes out of Court (I. L. R., 1 Bomb., 505).
An application against a suitor, in respect of costs due to his attorney, 
where such application is allowable, is not governed by this article 
(I. L . E ., 1 Bomb,. 253).

A  suit for coats of drawing a Oonveyance, &c„ falls within this 
article.
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____ ' „ . , , Period. Time from which period

.ART. 85. Description of suit. of ^Ration,: begins to run.

8 5 , — F o r  th e  b a la n c e  d u e  on a T h r e e  y e a r s  . . .  T h e  c lo s e  of th e  y e a r  
m u tu a l ,  open Sind c u r r e n t  in w h ic h  T h e  la s t
a c c o u n t ,  w h ere  t h e r e  h a v e  i te m  a d m it te d  o r
b e e n  re c ip ro c a l  d e m a n d s  p ro v e d  is e n te re d  in
b e tw e e n  the p a r t ie s .  th e  a c c o u n t ; s u c h

y e a r  to  b e  co m p u te d  
its in  t h e  a cco u n t ,

No. 85. (No. 87, Act .IX ; sec, 8, Act X IV .)
Under Act X I  V, this provision was confined to mutual accounts between 

merchants and traders, bat the term “ merchants and traders ” was not 
consbru c l  very strictly. (Sec, 2 Ind. J u r,, N , >•>.. 341.) Under Act IX , 
limitation commenced to run from the data of the last item admitted 
or proved iu the account, This article applies to mntua!. aeoou.uts between 
any tw o persons, and limitation runs (ns under Act X I V )  from, the close 
of the year in which the last item admitted, or proved is entered.

An. account is a detailed statement of a series of receipts (credits) and 
disbursements (debits). An account is open where the balance is not 
,struct, or though struck is not accepted or acknowledged to be correct by 
all the parties.' An account is current when it has been going on as a 
ron.tin.uous account between the parties. A  running or continued account 
between two or more parties is an account current. Accounts ate current 
until they are stopped, i. v., so long as there is continuity in  thc dealings 
between the plaintiff and the defendant. , . , t .

I f  there are such dealings between the plaintiff and the defendant m 
the course of business that sometimes the balance is in favor of one party 
and sometimes of the other, the dealings are mutual within the meaning 
o f the law. (Per Hir B. Peacock, C.J., in Ghaseeram y. Monohor,
2 Ind. Jur., N. B., 241.) In  Norrnul v. Pookermnl, decided on the 19th 
August 1876 and imported In the Englishmant of the 26th of that month, 
Justice Wilson held that there should he on each hide matters which, if 
there, were no running account, would form a cause of action. Money 
len t on one side, and money paid on account on the other, with the 
balance always in favour of the first, do not constitute reciprocal 
demands.

A continuous account between pri ucipal and agent with debits and cre
dits on each side o f it  and containing several items which bring down 
the mutual dealings to a date which is within the prescribed period of 
lim itation, falls w ithin this article. (See W atson"v. Agn Mehclee, L, R .,
1 Ind. App., 846,| Item s in such an account, even if dated more than  
three years before the institution o f the suit, are not barred by lim ita
tion. (ibid.) In  Kuahals r. Behari ( 1 . 1). R ., 3 A ll., 523) the Allahabad 
H igh  Court expressed an opinion that art. 85 would apply to ordinary 
Ivan king accounts. In  Naraindas w. Vissandas (I . I». R., 6 Bomb., 134) 
Salient, J., follow ing the decision of Peacock, C, J,, arid Norman. J. (in
2  £nd. Jur., K  S .), held that an account of mutual dealings in Imndis, 
where the defendant used to draw bundle on the plaintiff. and in order 
to "keep  him in funds used to remit hundis drawn in  favour of the 
plaintiif on other firms, was a mutual account within the meaning of
this article. .

The following is a brief summary o f the views of Poo bite w J,;. on the 
subject of mutual accounts and reciprocal demands:

I f  the balance was sometimes iu favor of the defendant, but generally
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in favour of the plaintiff (banker), the account between them is not n ART. 86. 
w xitual one. If during nearly the whole of th ; time one of the parties 
could not say to the other “ I have an acconut against you,” the accounts 
between them could not he mutual. Even if such accounts could be 
called mutual, they could only be mutual down to the date when the 
defendant made his last, payment to: the plaintiff (banker). From the 
date when the balance was for the last time in favour of the defendant, 
it could not be said that there were- reciprocal .demand* between the 
parties, and further that' “ the last item admitted or proved ” in the 
ar:Me meant such item on the defendant!a side of the account. (See H  
Mahomed v. M. Ashrufoomiissa. T. L. IL, 5 Dale., 759.)

In England, “ where there have been mutual accounts, the. statute is 
retarded0by every fresh item, provided such item is within^six years of 
previous items. And it seems, to make difference on wlmh side the 
items’ are which are within the «i* years.” (Banning', 201 ; see also 
Ancell, § 1.47.) It, has been held by Sarjent. J. (I._L. IE, 6 Bomb., .131,
J 38) that where there is nothing to show a change in the nature of the 
dealings’ between the parties, the account (being a continuous one) 
would "be a mutual account down to the date of the last advance made 
by the plaint i f  (banker), although, latterly, the balance has been uni
formly in his. favour. . „ _  , ■
■' M utual accounts are made up of matters of vet-off. There must be a 
mutual credit founded on a subsisting ’ debt on the other side.. or an 
express or an implied agreement for a set-off of mutual debts. (Angell,
S 149;) Where the dealings on either side are so independent of each 
other that neither party in giving credit to the other relies on the debt 
which, he has against him. there are nb 'mutual dealings. (Shephard, t>6.)
Tnffie Fsivy Council ease cited above, there was an aotttal agreement 
between the principal and the "agent that the former should be bound 
to nay the balance oh an adjustment of accounts.

year as computed in the account; is not necessarily the English 
year or the Bengali or the -Fusli year, but may. be something different, 
if the recounts are made to the particular date on which the books are 
closed the parties are allowed three years from the end of .such nomm- 
■fimml Tear. Ti the books are regularly made up year by year.to the 
■’Oth Tune limitation 'runs from the 30th .Tune. The close of such year 
is the starting point of limitation, because that is the time when the 
Vvila iioe will.1 hi the ordinary course of business, be struck. (See Srinath 
Das r.J Park Pittar, 5 B. L. K„ 530.)

Period Time' from which period
Description of suit. 0f jjmJf,ation. begins to run.

8« —On a policy of insurance Three years ... When proof of the 
when the sum assured is death or loss is given
n&y&fefo iramedkteiy 0l* received to or by
L-oof of the death or loss the insurers, who-
has liken gfiven to or re- therr by or from the
ceived by the insurers. phunt.lf, or any

other person.

No 86 (No. 38 of Act IX ). This article does nob apply when custom 
allows a certain time of (trace. (See Norotomdas v. Dayabhai, 6 Bomb,;
34.)
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arts Description or suit. t ,Pcr,0<J. Time from which period^  of limitation. begins to run.
S7. By the assured to re- Three years ... When the insurers 

cover premia paid under a elect to avoid the
policy voidable at the elec- policy,
tion of the insurers.
No. 87. (No, 89 of Act IX.) The premia already paid become recover

able on failure of the consideration, i.e., when the insurers elect to 
avoid the policy.
8 8 ..—Against a factor for a a Three years ... When the account is 

account. during the continu
ance of the agency, 
demanded and re
fused, or. where no 
such demand is 
made, when the 
agency terminates.

No. 88. (No. t)4 of Act IX.)
A. factor is an agent employed to sell goods or merchandise consigned 

or delivered to him, by or for his principal, for a compensation com
monly called factorage or commission. A factor may buy and sell in his 
own name, and has a special property in, and a lien on, the goods. 
During the continuance of the agency, the right to sue accrues on 
demand and refusal. But if the agent dies, the action against his 
representatives must be brought within three years of his death, pro
vided no demand had been made during Iris life. (See Lawless v. 
Calcutta Landing Co.. I. u. R„ 7 Calc., 627, 632.)

A suit for an account in its legal sense is not confined to a su it for 
a statement of what has been done with monies, fee. To account for 
monies is to p a y any balance which might he found to be due upon 
talcing the accounts (Rally Kisaen v. Juggut Tara, 11 W. R., 76). For 
the ordinary form of prayer for an account, see Sboshi ■«. Gunn I. L. R.,
7 Calc., 89, 91.

The termination of an agency like any other fact may be inferred or 
presum ed from collateral facts. (6 0, L. R., 101,106, P. C.)
89.—By a principal against Three years ... Same'us in preceding 

his agent for moveable pro- article,
petty received by the lat
ter and not accounted for.
No. 89. (No. 90, Act IX.)
The suit under this article is not necessarily for specific moveable 

property. It may be for money received by the agent during his agency.
The agent may receive money from the. principal for general purposes, 
or with directions to apply it to a particular purpose, or he may receive 
mobey from a third person for the principal, and in either case he is 
legally bound to account for such money when required to do so by the 
principal. A suit for an account (in its legal sense) against an agent 
Is virtually a suit for property received and not accounted for. Move- 
able property in the possession of: a, relative as manage)' may be treated 
ae property received by an agent, The agency, in such a case, may be
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eoiisidered to terminate when the manager sets up a title in himself 
(Kally v, Dukhes, [. I>, ft., 5 Calc., 692, 698). Where the agent, on the 
damand of the principal, promises to rentier accounts on a. future data. -•*<
'but docs not, limitation will,.it has been held, rim from that date, as 
that is the date when he virtually refuses to render accounts- (Hori •»,
The Administrator-G-eneral, 3 0. In It., 446). It may ho doubted, how
ever, if am absolute refuaal̂ by the .-agent is not necessary to set time 
running against the principal.

Where money is advanced by the principal to his agent, the latter 
receives the money subject to an obligation to account for the money.
No cause of action accrues to the principal at the date of the advance.
(11 W. ft.. 76.) , . ,A, suit against an agent employed in the management of land or 
collection of rents, for money received or accounts kept in the .course 
of such employment, or for'papers io his possession, is (except in cases 
of fraud) governed by the one year’s rule under sec. 30. Act VIII of 1869,
B'6.. and geo. 24, Act’X of 1369. (Seel. L. It., 4 Calc., .550; 3 C. L . R. .258,
410, 444 ; 8 0. L. R.. 285.) If such an agent delivers an account show
ing- himself to be indebted, a fresh cause of action arises upon the 
admission by the settlement of account. An action for the balance on 
the account will be governed by the general law of limitation. Art. 64 
or some other article will apply. (See 2 Hay. 509 ; 20 W . R.,,809 ; 22 W. S..
338.) Suits against agents are not specially provided for in the Bengal 
Tenancy Act, 1886,

.... . , , Period Time from which periodDescription of sink of limitation. begins to run.
00.—Other suits by princi- Three years When the neglect or

pals against agents for misconduct becomes
neglect or misconduct. known to the plain -

& till.
No, 90. (No. 89, Act IX.)
This article governs a suit for damages against an agent m respect 

of the loss arising from, his misconduct in neglecting- to sue for debts 
due to his principal, or in so negligently selling his principal’s property 
that the proceeds cannot be realized, (See Baboo Lall v. Vaughan,
2  Agra, 306.)
91 .—To cancel or set aside Three years ... When the facts eri.ti- 

an instrument not other- tling the plaintiff to
wise provided for. have the instru

ment cancelled or 
set aside become 
known to him.

No. 91. (No. 91 Act IX.)
Art. 44 provides for a suit by a ward, who has attained majority, to 

set aside a sale (whether by an in stru m en t of conveyance or otherwise) 
by his guardian, "'Arts. 92 and 93 govern a suit to set_aside an instru
ment which is impugned as a forgery. Art. 114 applies to a suit for 
the reclusion of a contract;. Art. 125 governs a suit to have an aliena
tion of land by a Hindu or Muhammadan female having a qualified 
estate in it declared to be void except for her life or until her remarriage.
Art, 126 provides for a suit by a Hindu governed by the Afitakuhara 
to set aside his father’s alienation of ancestral property.
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!?;?„ P a rt V I .— Three years.1“*'*
There can be no doubt that this article applies where the only  relief 

aht. *>l, aslcedforist.be setting aside of au instrument not otherwise provided for.
But there has been scene difference of opinion as to whether the article 
applies in oases whpre the plaintiff sues for possession  of property ‘' by 
setting aside a spurious or invalid instrument”  (See Hazari Lai r.
Jad aim. I. I. R., 5 All., 76.) It was held by Straight, J.. in that ease that 
“ art. 91 is intended to apply to suits of the kind mentioned in sec. 39 
of the Specific Relief Act. and to cases where a plaintiff seeks to have 
cancelled or set aside some instrument he has been, induced by mis
representation, cone-. Iraent of facts, or other means of a like kind to 
outer >uto, or whoco i,he eaucelment or setting aside of an instrument 
is the on ly  relief asked”  This opinion haa been acted upon in several 
oasos by the Allahabad Court. (See lima v. Krdka. 1 L. R., 6 .All., 75, 
and the cases cited therein.) Where the object of the suit is not so 
much to have the instrument itself deliver## np and- m neelled, as to have 
it declared ineffectual in respect of the plaintiffs right in the property 
in suit, the article does not apply. (Sea Sobha v. Snhodra, I. L. 11.,
5 All., 822.) Where i.ho main and substantial relief sought is the 
recovery of possession of immoveable property, the case is governed 
by tiro law of limitation applicable to such suits, and is nob affected 
by the incidental question being raised whether the claim to possession 
can be defeated by the existence of an instrument in favor of the 
defendant. (See I. L. It., 5 All., 75. 77: 6 C. L. It., 12. 15, P. 0.;
2 C. L. It.. 10 ; I. J;. It., 5 Calc... 868 ; I. L. E„ 3 Mad.. 215.) The declara
tion of the invalidity of the defendant’s pretensions is no more titan 
an incidental step in the assertion of the plaintiff’s title and right to 
possession (Ikram Sing -c. Intirara Ali. I. L. R., 6 AIL. 260). The 
prayer for the invalidation of the instrument may, in such a case, be 
treated as sn-r-pluxage (T. L. B., 1 All., 409). Similarly, it has been said 
that a suit to establish the. riyh i of the plaintiff, after an adverse order 
under sec. 332 of the Code of Civil Procedure, can hardly be described 
with propriety as “ a suit to set aside an order ” within the meaning of 
art. 13 (Ayyasami v. Bamiya, I. L. R., 8 Mad.. 32).

Jf a person not having any title to an estate sells or mortgages 
it, the owner of the land is not bound to bring an action directly 
the deed is executed. He might very reasonably say—“ Why should 
I be obliged to incur the costs and harassment of a suit when the 
property remains in my possession ? It will he time enough for me 
to interfere when my possession is interfered with.” He would not 
be hound, to bring a suit to set aside the deed. Besides, the right to 
set aside the deed is a distinct right from, the right to recover posses
sion. (See Raja Ram r. Luohman, 8 W. B., 15, 22, F. B.) A. deed 
made between plaintiff's ryot and an indigo-planter cannot, in the 
slightest degree, affect the rights of the plaintiff, and where the plain- 

• tiff was no pa rty to it, it was held by Jackson and White, JJ-, that he
was not entitled to sue to set it aside. (See Balya liuchmee Prosad r.
Sulhab Roy, I Shome, 48.) But whether , entitled or not, he is, at all 
events, nob bound to sue. (See Sikher v. Dulputtv. I. j.. R., 5 Calc,, 863.
370, 378.)In Bhawani v. Bisheshar (L L . It ■ 3 All., 846), Straight and 
Duthoit. JJ„ applied the provisions of art. 91 to a suit for possession 
of land by eam elm ent of a lease-executed - by a Hindu widow, who, it 
was alleged, had no proprietary title to. the land. It was held, that 
art. 91 governed suits by third parties to have an. instrument cancelled 
or sot aside, Iu a later case (Ikram v. Intizam, I. L. R., 6 All,, 260),

| | } <SL
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.it iras isaSd. that:1* the relief sought for by the plaintiffs,” in the former ~™ 
case,' “ was impossible of attainment without getting rid of the lease' AUT’ 9"‘ 
given by the former proprietor.” . It is, however, rather difficult to 
reooncilc the decision in Bhawani v. Bislioshar with the, other rulings 
which have been already cited. If an instrument is ah in itio , void as 
against the plaintiff, by reason of its not having' been executed by the 
plaintiff or by any person under whom he claims, or if the executant 
had no legal authority or competency to execute it, the plaintiff may 
treat it us a piece of waste paper. The existence of such an instrument 
can, in no way, obstruct the-plaintiffs rights, and it is  unn ecessary  for . 
him to liave that set. aside, which has neither force , nor effect. ’(See 
I. L, ft, .* All., 16, 77.) Where a oonveyanoe Js executed by a puerdian 
without authority, or whore the guardian exceeds his authority in 
executing it. it is not incumbent on the ward to sue to set it aside.
Ho may sue to recover  the p r o p e r ty , and ask the Court merely to 
prevent the purchaser from setting up the conveyance as an answer 
to the suit. (See I. L. B., 5 Calc., 863,370, 385.)

But where-the instrument impugned is voidable at the option  of the 
plaintiff, he must sue to set it aside within the prescribed time.

In a suit under art.- 91, the date of the execution of the instrument 
is not the date from which limitation runs. The plaintiff must he 
en titled  to have the instrument cancelled or set aside, and the facts 
which so entitle him must bo known to him. Time does not commence 
to run until the plaintiff, having- knowledge of such facts, a cause of 
action has accrued to' him, and lie is in a position to maintain a suit.
A judgment-creditor has no locus standi in any Court to sue to 'set 
aside a benami or. collusive deed of sale executed by the judgment* 
debtor, until ho (the creditor) has reason to believe that the decree can
not be otherwise satisfied (Taw an gar v. Kura Mat, 1. L. R., 3 AIL,
394). T h e  title to impeach an instrument does not accrue until it 
becomes operative in law. A gift by a Mahomedan, not accompanied 
by possession, is inoperative, and limitation under this, article does not 
run. until possession is taken by the donee (Meda Bib*, v. Imaman Bibi, 
t. L. R., 6 All., 207, F . B.)

Description of suit. . Time from which period1 of Invitation. begins to run.
92.—To declare the fo rg ery Three years When the issue or ro

of an instrument issued or gistrafcion becomes
registered. known to the plain

tiff.
No. 92. (No, 93, Act IX.) See notes to arts. 91 and 93.
Suita under this and the following article are, like suits under arts. 11$ 

aud 119, merely d eclare,tory suits. A suit for possession  of property, 
or even for declaration of r ig h t  to  p r o p e r ty , is. not governed, by arts. 92 
aud 93, although the defendant relies upon an instrument, which the 
plaintiff impugns as a forgery.

Even if the plaintiff in cid en ta lly  asks the Court to set aside the 
instrument, the three years’ limitation will not apply (Txilochim v.
Nobokishore, 20. L. R., 10; Nistarinee v.- Anundmoyee, 2 C. L. R., 561),

Under Act IX, the date of the issue or registration was the starting 
point of • limitation. Under the present Act, limitation does not run 
until the issue or registration becomes known to the plaintiff.



|l)l %L
APPENDIX.

A ct X V  S E C O N D  S C H E D U L E - F irst D iv is io n : Scits— ( c o « /i .)

O F P a rt V L — T h ree  y e a r s .

I 'U U  Period Time from which period
-------  Description of suit. of limitation. begins to ran.

ARTS.  ̂ +
9 3 -9 5 .  jjj«k__T o  declare the forgery Three years .. .  T he date of .ttjfl ftt-

of an instrument, attempted tempt,
to be enforced against the 
plain till.
•Wft oa fflo . 93, Act IX .)  See notes .to No. 92. ,  . ,
If the suit is merely for a declaration of the forgery of an instrument, 

which was to the plaintiffs knowledge registered, and which was also 
attempted to be enforced against the plaintiff more than thioe y» trs 

it will be barred by limitation both under this and the preceding 
article (See Fakharuddin »  The Official Trustee, 10 0. L. U.. m  180 
T O • I L 11. 8 Calc. 178.) Under this article, it is necessary th,it 
the defendant should have attempted to enforce the instrument eym-met

' Al S n o t  necessary that the person who is to profit by the instrument 
should seek to obtain the entire fruits of it. It is quire enough if  he 
seeks to place himself in an advantageous position w l i n b n f c  i<:> 
the instrument, he could not occupy. Lunita«ion runs n om  t J > 
attempt. (Fakiiarooddeen v. Pogose, I. L. K., & C al-., -0 9 .)

94 —For property which the Three years ... When the plaintiff is

ulstme- Of the conveyance.'

Mo 9-1 (No. 94, Act IX .)  The suit under this article is not a suit 
nit.eiy to set aside a conveyance, but for the p r o p e r ty  conveyed. Com
pare art. 44.

95 — T o  set aside a decree Three years . . .  W h en  the fraud be-
obtained by fraud, or for comes known to the

• other relief on the ground party wronged,
o f fraud.

Mo. 95. (Nos. 95 and 98, Act IX  ; sec. 10, A ct X IV .)  See the notes

fc°T he k n ow led ge of fraud predicated by the terms of art 95 i» not 
mere suspicion, but such definite knowledge as enables the pmson 
defrauded to seek his remedy in Court (Natha king v. Jodha bm g,

L  W here6the'"right" to sue, or the title upon which it is founded, or 
anv document necessary to establish such ligh t, haa been fumd-
I S . / ? , ,  concealed by the defendant, sec. 18 applies. In the absence of 
svcli fra u d u len t eonccalmen . the latter part of art. Jo provides ~ E-nod  

.  Hmif n+inn in extension of the period which would, under some other 
°  ^  S v  S  S o U  period less than what, under ordinary

* •**»f tto —  Mtma
(°iTcer7ainly coufd not have been intended that, whereas in an ordinary

beeause^in addition to wrongful possession.on the pak̂ a° j ' / l\ o h i m lT u  
there had been a gross and carefully concocted fraud, (onunaer .
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Part VI.— Three years,
Tirihanumi, I. L. 11., 3 Calc., 504 ; ace also T. L, E., 6 All., 7H, 77.) Tho ------
latter part o f this article, it has been said, has reference to cases where a r t s . 
a party has been fraudulently induced to .-enter into some transaction, 90, 97. 
execute some deed or do some act, and desires to be relieved from the 
consequences of those acts. {Ibid.') Bat, in a suit to set aside a public 
sale brought about by fraud, a Division Bench of the Allahabad High 
Court said: “ Fraud vitiates all things, and prevents the application 
of any other rule of limitation than that specially provided for relief 
from its consequences in art. 95.” (JTatha.Sing t>. Jodha Sing. I. L. II.. 
fi AIL, 405.) It has been held by a Division Bench of the Madras 
High Court that where the Collector orders compensation-money to be 
given to tho defendant through fraud on his part, a suit for the 
payment of the money to the party entitled is governed by art. So.
(Venliata v. Krishna Sami, I. L . ft., 6 Mad., 344.) A suit for breach of 
contract to indemnify against the fraud of a third party is not governed 
by this article. (Shapurji v. The Superintendent, 12 Bomb., 238;)

A  suit to obtain possession by setting aside a decree obtained by 
fraud was. under Act XIV, held to be governed by the six years’ rule of 
limitation (Mussamiit Jhisoin.au v. Babu Boop Karma. f> W. It.. 165.)

I f  a suit i.s primAfacie within the time allowed by this article, it is for 
the defendant to prove tho contrary. If the defendant alleges that 
knowledge of the fraud was acquired by the plaintiff at a period earlier 
than that alleged by the plaintiff, the defendant must prove his own 
allegation, (I. L. R ., 6 All., 407.)

Description Of Suit. ( Time from  which period
of limitation. begins to rim.

96,—'For relief on the ground Three years ... When the mistake be* 
of mistake. comes known to the

plaintiff.
No. 96. (No. 97, Act IX .) According to a Division Bench o f - the 

Madras High Court (see I, L. It., 6 Mad., 844), the mistake spoken of iu 
this article is not confined to the mistake of private parties, so that, 
money awarded to the defendant by the Collector's mistake may be sued 
for under this article.

Article 97 of Act IX  referred to “ mistake in fact." This article applies 
to both mistakes in fact and in law. There are cases in the Courts of 
Common Law in which it has been held that money paid under a mis take 
of law cannot be recovered. In equity, the line between mistakes 
in law and mistakes in fact has not been so clearly and sharply drawn, 
and there are many cases to be found in which equity, upon a mere 
mistake of the law, without tho admixture of other circumstances, has 
given relief to a party who has dealt with his property under the 
influence of such a mistake. (Daniel v. Sinclair, 6 App. Gas., 181, 190.)

i •. ' ■ .: \ .
97.- For money paid upon Three years ... The date o f  the fail- 

an existing consideration ure.
which afterwards fails.

! No. 97. (No. 98, Act IX .) According to English law. this is a oase
of money had and received for the plaintiff’s use. (See notes to arts.
62 and 87.)

O O
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Description oi suit. . .?«*«* Tim« fr0>n 'v);,ch hcril’‘jARTS. ol limitatKn.4, begivss to run.
08, 99. 95 _X o make good out of Three year® ... The date of (he trus-

the general estate of a de- tee’s death, or, if the
censed trustee the loss <>c* loss has not then re-
casioned by a breach of suited, the date of
trust. the logs,
No. 98. (No. 99, Aot IX ; see. 2, Aot XIV.) The breach of trust, 

is committed by the trustee before his death, but the suit under this 
article is brought after his death. (See notes to sec. 10.)

The suit under this article is not for the recovery of the trust-property, 
but for compensation for loss. There is no express provision for suits 
during- the lifetim e of the trustee for such loss. Compare sec. 2,
Aot Xl.V of- 1859, and see p. 522, m p m . As to the liability for breach 
of trust, see seo. 23, Act II of 1882.

99.—Poir contribution by a Three years ... The date of the plain- 
party who has paid the ' tig's advance in ex
clude amount due under a cess of his own share,
joint decree, or by a sharer 
ip a joint estate who has 
paid the whole amount of 
revenue due from himself 
and his co-shavers.
No. 99. (No. 100, Aot IX.) Under Act XIV of 1859, the six years 

rule applied to suits for contribution, (2 YV. R., 266 ; 3 W, B,, 134,)
Money realized by the sale of plaintiff's property in execution of a 

joint decree against the plaintiff and the defendant is, -perhaps, not 
money p a id  within tbe meaning of this article. (See Fnckorudd’m- v,
Mokima. I. L. R., 4- Calc., 529.) Rut it is hardly possible that the Legis
lature intended that the plaintiff suing for contribution, in such a ease, 
should have a longer period. The language of the article does not 
apply where one of the joint-deb tors or co-sharers has paid su m  thing in 
iaieem of his share, but not the whole of the amount due. Q u e ry .— If 
art. fil is not applicable to such a caste.

Tbe date when the money is actually paid to the decree-holder, not 
the date when it is offered, or ordered to be paid, ia the date from which 
limitation ruus. (Bndha v. Enpchunder. 3 0. L, It.. 480.) The payment 
must be in excess of the plaintiff's share before limitation runs under 
this article. (Supnt v. Imrit, 6 C, L. E , 62.)

A suit for contribution by a sharer in a joint estate, where tbe amount 
of revenue paid in excess is sought to be ‘made a charge - on the shave 
for which it was paid, is governed by art. 132, and not by this article.
(Deo Nundr.n *. Desh putty, 8 G. L. JR., 210, note.) A suit for tbe 
recovery of money paid by an w ider-tenant or a mortgagee, to protect the 
estate fro r, sale for arrears of revenue, is also not governed by this 
article. (Ram Dutt v. Hurkh, I. L.-R., 6 Calc.,- 549.) Art. 61 may' apply 
to such a suit. But if it is sought to enforce a charge upon the land, 
art. 132 will apply. (See notes to art. 132.)

As to whether there i“ any lien, or charge for the amount of monies in 
respect of which a right to contribution arises, see the notes to art. 132, 
and 23 Ch D., 552, and 8 W. It., p. C., 17.
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Suits for contribution, against the estate of deceased co-trustees are ~  
governed by art. 100, Suita for contribution against co-sureties are 
governed by art. 82, Saits, for contribution by the-manager of a joint 100- • lw>. 
estate some under art. 107, Other suits for contribution (tf. g ., by a 
sharer in a joint umiertcnem0 may fall within the terms of art. 61.

v  ■. ,. . ., Period Time from which periodDescription oi suit. of Unihat5(m. begins to ran.
100. - B y  a $«-trustee to en- Three years ... W hen the right to

force against the estate of contribution accrues.,
a deceased, trustee ft claim
for contribution.
No. 100. (No, 101, Act DC; sec. 2, Act XIV.) This article does not 

apply where the trustee who is liable to contribute is not dead. As 
contribution between, oo-trustees, see sec. 27, Act II of 1882.

101. — Fo r a seaman’s wages Three years ... The end of the voyage
during which the 
wages are earned.

No. 101, (No, 102, Act IX.) Compare art. 7. Searnon, as opposed 
to watermen, are persons- engaged in navigating ships, &o., upon the 
high sea’s. To obviate disputes between master and seamen, to secure 
obedience to orders, and to interest the seamen in the voyage, their 
earnings are made to depend on the term in ation  of the voyage,
(Wharton.)
102. --F o r wages not other- Three years . . .  When the wages ac*

. wise expressly provided for crae due.
by this schedule.
No, 102. Arts. 4, 7, and 101 expressly provide for suits for wages 

in three special classes of cases.

103. —- By a. Muhammadan for Three years . ..  When the dower is
exigible dower (m u'ajjal) .  demanded and re

fused,, or (where du
ring the continuance 
of the marriage no 
such demand has 
been made) when the 
marriage is dissolv
ed by death or di
vorce.

No. 103. (No, 103, Act TX.) There is nothing in this article which 
prevents a Muhammadan wife from suing for exigible dower w ith ou t a 
previous demand, (8ee Ameeroonnissa r. Moovadoonnissa, 6 Moo. 1. A.,
21.1.) Prompt or exigible dower is a debt always due and demandable, 
and payable on demand. But the principle of arts, BO and 73 are not 
applicable to suite for exigible dower. The wife is not boitni to sue 
immediately, or make any demand during the lifetime of her husband.
Prompt pr exigible dower -may be, bub need not necessarily be. exacted 
immediately, anil limitation in respect of it does not run against the
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.~Zir wife so long as the marriage exists, except where the wife demands 
lo t-Top such dower and is refused. '('See Muesamut Muliuka v. Mussamut Jh- 

* mala, L. 11., Sup. Vol., I, A., 135; 11 B. L. U., 375.) A cleat and
unambiguous siernand and refusal sets time’! running against the wife, 
even during the continuance of the marriage, A-previous wmnrct>*.ifv.t 
application by the wife „o sue her husband in fo rm a  p luparia for her 
dower (though auoli application was opposed by the husband, who 
denied his liability to pay the dower), does not amount to a, demand  
within the meaning of this rule. (Banee Khajoorponiwsa r. Banco 
Kyusoonissa, 15 B. L . R., 306, P. C.', 2-1 'W. li., 163.) See notes to art. 104.

Description of suit. , ,5> r.ioA. Timc frmn w1tiuh period
or limitation. begins to run.

104. — By a Muhammadan for Three years ... When the marriage is
deferred dower (tm dw ajjal). dissolved by death

or divorce.
No. 104. (No. 104, Act IX.) Where it-is not expressed whether the 

payment of the dower is to be prompt or deferred, the whole .is'due 
on demand. _ Where the dower ia merely described as mnmajjal, or 
deferred, and there is no express stipulation as to the time before which 
it shall not be demand able, the question whether it must lie presumed 
to be payable on the dissolution of the marriage by the death of either  
the husband or the wife, or whether it becomes demandable only on 
tha death of the husband, is one which cannot be said to be free from 
doubt, (Mirza Bedar v. Mirza Khurruu, 19 W. B., 315, P. 0.) In the 
absence of any contract as to the time of payment, limitation, under 
this article, runs from the dissolution of the marriage by divorce, or by 
the death of either the husband or the wife.

If dower is payable under a duly registered kabmnamafi, art. 116 will 
apply. (See Amani v. Mir Moher All, 2 B. I. R,, 306.)
105. By a mortgagor after Three years ... When the mortgagor

the. mortgage has been sa- re-enters on J the
tisfied, to recover surplus mortgaged property,
collections received by the
mortgagee.

No. 105. (No. 105, Act IN.) A  mortgagee remaining in possession 
after the mortgage has been satisfied is not a trustee (sec, 3), Under 
Act* X V of 1877, a stilt to recoverj as against such a person, whatever 
may he found due upon a balance of accounts from the commencement 
of the mortgage, is not barred, if it is instituted within three years of 
the date when the m ortgagor geta bach the possewim t o f  the m ortgaged  
p ro p erty . Compare Baboo Bail v. Jamal Ali, i) W. It., 187, F. B.

106. For an account and Three years . ..  The date of the disso-
share of the profits of a lution.
dissolved partnership.
No. 106. (No. 106, Act IX.) The nature of a suit under this article, 

and of an application under sec. 265 of the Contract Act, was dis- 
enssed by Straight, J„ in Harrison r. The Delhi and London Bank.
(I. L. R., 4 AIL, 437.) Where the plain tiff prays, that the accounts of a
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partnership may be taken, that a liquidator may be a,ppointed to wind ( ..
up tht; affairs of the partnership, and that; (after realization of the assets AIiT* ' • 
and satisfaction of the liabilities of the same) the partners may severally 
be decreed in a certain proportion, each of what remains, the suit has a 
/rider scope, and, is not governed by this article, but by art. 1 2 0 . (I. L. R.,
4 All., 437.) In the absent- of any contract to the contrary, partnerships, 
whether entered into for a fixed term or not, are • dissolved by the death 
of any partner ; and if. from any cause whatsoever, any member of a 
partnership ceases to be so, the partnership is dissolved, as between all 
the other members. (See. 253, Apt IX of 1872.) The w m din y u p  of a 
partnership is the taking by the Court into-its own hands the settlement 
of the- partnership concerns. A sui t for d m o lv tio n  of a .partnership is 
cognisable by the ordinary Civil Courts. (I. L. R.. 7 All., 227, F. B.) It 
is. proposed to make suits, under sec. 266 of the Contract Act, cognizable 
by Munsiffs and Subordinate Judges. (See Bill No. Ill of 1886.)

This article does not apply until the partnership has been dissolved .
Indeed, “ so long as a partnership continues existin g, and each partner 
is in the exercise.of his rights and the enjoyment of his property, the 
statute Taw of Limitation has no application at all between the 
partners.’ (Banning, 2 0 1 .) A member of a subsisting partnership can
not sue his co-partners for profits which had accrued up to a particular 
time, but must sue for a general account (Doyaram v. Sookhanttm,
1(5 W R.. 141; see also 21 W. It.. BOO.) A suit-on an adgwtod partnership 
account is a suit on “ an account stated,” and is not governed by this 
article. (See Nobin e. Suroop, (> YV. R., 328.)

A suit for an account, such as is mentioned in this article, was former
ly governed by the six years’ rule under sec. 1, cl. 16, Act XIV of 1869.
(Kalee Kristo v. Haran. 19 1V. R., 277.)

This article has no bearing upon the question how far the account 
should be carried back. The time from which the account is to begin will, 

j i n a general a ccount of partnership dealings and transactions, be the com
mencement of the partnership, unless some account has since that time 
been settled by the partners, in which case the last settled account will be 
the point of departure. (Bindley on Partnership, Ed. of 1873, p. 1033,)

Where a partnership is dissolved by the death of one of the partners, 
and the representative of the deceased partner does not bring a suit 
against the surviving partner to take the partnership accounts within 
the period allowed by this article, he may still sue to recover a share in a 

| sum subsequently realized by the surviving partner in respect of part
nership transactions. But,, in such a suit, the defendant may deduct the 
amount, if ar.y, which may be found due to him on taking the partner
ship accounts, although a substantive suit for an account is barred by 
this article. (Merwanji a. RusLomji, I. L. R., 6 Bomb., 628.) A suit for a 
share of partnership assets subsequently received by the surviving part
ner will be governed by art. 1 2 0 , if not by art. 0 2.

5'- • ' ' 1 - . ' ; ;• J*£
. . .. Period Time from which periodDescription of suit, 0| limitation. begins to run.

107.—By the manager o f a. Three years ... The date of the pny- 
; joint estate of an undivided snent,

family for contribution in 
respect of a payment made 
by him on account, of the 
estate.
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._— No. 107. (No. 107, Act IX.) See the notes to art. 61?, and I. L. E.,

Att-nn (» Calc., 32i.108-110.
Description of suit. Ar rf - °v -  Time from winch period

1 of limitation. begins to ran.
108. —By a lessor for the vft~ Three years ... When the trees are

lud of trees cut down by cut down.
bis lessee contrary to the 
terms of the lease.
No. 108. (No. 108, Act IX.) The date of the expiry of the lease does 

not affect the question of limitation, ftor (ions the lessor’s ignorance of 
the breach of covenant. The catting down the trees is the cause of 
action. (Indoobhooshun v . Kenny. 3 W, ft., S. €. C. Ref., S>; p. 218, 
n o p m . )

109. - ’•For the profits of im- Three years ... When the profits are
moveable property belong- received, nr, where
log to the plaintiff which the plaintiff lias been
have been wrongfully re- dispossessed by ft
Ceived by the defendant. decree afterwards set

aside on appeal, 
when he recovers 
possession.

No. 109, (No. 109, Act IX.) A suit for the mesne profits of immove
able property is governed by this article. (Tudor Act XIV of 1859. the 
period of limitation for suing for such profits was six years. (Katies 
Surnomoyee v. Oimoda Gobind, W R., Sp. No., p. 1 <>•'", F. B.)

A separate cause of action in respect of the wrongful receipt by a 
defendant of the rents and profits of land belonging to the plaintiff, 
accrues immediately upon the receipt by the defendant of ™«A several 
sum. (W, R., Sp. No., p. 163, F. B.) In a case tinder Act XIV of 1859 
it was held, that where the amount of me no profits could not be ascer
tained until the end of the year, the cause of action did not arise until 
the end of that year. (iByjriath •>. Badhoo, 1 0  W. R., 488.) Mesne profits 
received three years next before the filing of the plaint cannot he 
recovered under the first portion of this article. (Kisbnammd v. K an wa r 
Partab, I. L. E., 10 Calc., 785, P. 0.)

Taking and carrying away standing crops from land, under a decree 
which is subsequently reversed, is wrongfully receiving the profits of 
immoveable property. (Shumomoyee v. Pattari, I. L. R., 4 Calc., (525.)

In the second class of suits provided for in this article (see 1 L. R,,
7 All., 170. F. B.). time does not run from the date of the decree of the 
Appellate Court, but from the date when possession is recovered under 
such decree. In this class of eases, mesne profits for any number of 
years may be claimed, provided the suit is brought within three years of 
the recovery of possession.
110. —For arrears of rent Three years ... When the arrears be

come due,
No. 110. (No. 1 1 0 . Act IX : el. S, sec. 1. Act XIV.) Article 9 allows a 

period of one year only for the price of lodging.

.TW, ^ ;,r -r v^(vT; ’.....
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This article does r;ot apply bo suits for anvriwv of rout of agricultural art. i'll, 

laud and of undertenures under Act VIII of .'8t>9. B* 0, Compare see, 20 
AetVtfi of 18(5!). B. (I, and see 2 W. E., Act, X. p. 21, F. B. The Bengal 
Tenancy Act. 18S5, expressly provides that mite and applications for 
which periods of limitation are. thereby provided, shall not be affected 
by secs. 7, 8 and 9 of Act XV of 1877.

Under this articlo, time runs from the date when the arrear becomes 
duo—nos necessarily from the end of the year. Arrears of rent which 
fell due within throe years nest before the institution of the suit may bo 
recovered. The liability to pay rent m.w'a'aflser fixed intervals, so that 
a portion of the arrears may be barred by limitation while the other 
portion is within time. (See p. 829, sepra .) But: if the landlord’s title to 
the land is exthu/uinhed, be cannot sue for oven the last three years’ 
rents. (Ibiil ;  see also Chundrabali v. Lukhee, 5 W. It., P. 0., 1.) The 
rent becomes due. at the last moment of the time which is allowed to 
the tenant for 'payment. If it is nob paid within the time, it becomes an 
arrear.-and continues an arrear until it is paid. .Rent in. arrear becomes 
tine on the last day of the week, month or year in which it is payable.
(See Kashi Kant t . Boliini Kant. I. L. R„ (> Calc., 325.) If the claim for 
arrears. of rent is satisfied, but such satisfaction is. nullified by a deoreo 
•between the parties, the rent “ becomes due ” again, and a suit for such 
rent, may be brought within three years of such nullification. (See 
p. 187, supra.) The fnub that the landlord did not know who his tenant 
was. or the fact that he could not realize the rent from the recorded 
possessor of the'tenure, does not give him a longer period against the real 
tenant. (See Ram Runjan r. Ram- Ball. 5 0. L. R-, 62,)' Where the suit 
is for compensation for the u*c and occupation, of land, this article, does 
nob apply. (Debnath r. G-udadhnr, 18 IV. R., 182.) As to when an 
j. rreav of rent, the amount of whioh is not ascertained, becomes due 
within the meaning of Act X  of 1859, see Doyamoyee v. Bnolanath,
€ IV, R„ Act X, p. 77, F, B,

,, Period Time from which periodDescription of suit. ,}{ limitation. begins to rum

111.—-By a vendor of ini* Three years ... The time fixed for 
moveable property to en- completing the sale,
force his hen for unpaid or (where the title
purchase-money. is accepted after the

time fixed for com
pletion) the date of 
the acceptance.

No. 111. (No. H I, Aot IX.) This article, as regards the starting point of 
limitation, is based on Toft o. • Stephenson. (Bee Darby and Bosauquet,
12 2 , 180.) In neither of .the two case,-., mentioned in the 3rd column, is 
the vendor entitled to receive the purchase-money before the title is 
accepted. The purchase-money is secured by the vendor’s Hen on tha 
land sold. Even when the vendee has been in possession of the pro
perty as such, the vendor has an equitable lien on the property 
for the unpaid purchase-money. (Trimalarav v. Municipal Commis
sioners. I. L. R,, 3 Bomb., 172.) A creditor of an unpaid vendor can not 
claim a lien- upon the property sold, for any unpaid portion of the pur
chase-money. (Iluriram v. Dinapal, U C L. R., 339.)
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a iit s . Compare the provisions of art. 132. According: to the English law 
j 12, 113, of limitation, there is m  difference in tween the lien of a .vendor for his 

purchase-money, and money otherwise charged upon, or payable out of, 
any land. (See Darby and Bosanquet, 118.) It seems that if  the 
vendor waives his lion, his suit for the recovery of the purchase-money 
against the vendee personally is governed by art. 120.

Description of suit. , Time from winch period
of limitation. begins to run.

312,--F o r  a call by n com- Three years . . .  W hen the call is pay- 
puny registered under any able.
Statute or Act.

No. 112. (No. 112, Act IX .) Time (under Act X V ).does not run from 
the date when the call is made, but from the date when the call is 
payable. This article refers to suits by a registered company against a 
member of the company to recover the amount of calls made on the 
shares taken by him,

113.— For specific perform- Three years .. .  The date fixed for the 
ance o f a contract, performance, or if no

such date is fixed, 
when the plaintiff 
1ms notice that per
formance is refused.

No. 113. (No. 113, Act IX .)  Even n suit for the specific performance 
of a registered contract is nob governed by the six years’ rule. The 
doctrine of specific performance was not recognized by the Roman law,'.
No system of jurisprudence except that administered by the Courts of 
Equity in .England, and her past or present colonies and possessions, has 
over attempted to enforce the actual performance o f contracts in their 
very terms. (Fry on Specific Performance.' 2nd Ed,, p. 3.)

According to the English law, and sec. 22 of the Indian Specific Relief 
Act, the jurisdiction of the Court to decree specific performance is dis
cretionarŷ  and the Court is not bound to grant' such relief merely 
because it is lawful .to do so, There may be circumstances under which 
a delay of nearly three years or a lessor delay may be fatal to a suit 
for the specific performance of a contract. (See Mokund ball v. Ohotay 
Lull, I . L. R., 30 Calc., 10<51 ; and p. Si uipra.)

For cases of specific performance where no date is fi.ml for the per
formance, see Ahmed v. Adjun, I, E. R., 2 Cade., 328 • The New Beer- 
bhoorn Coal Co. v. Buloram. I. IT R., 5 Calo., 175; Virasami v. Kamtmnii, 
i. L. It., 3 Mad., 87. Where a person executes a conveyance o f land 
not in his possession, and the deed of conveyance does not contain any 
specific agreement to put the vendee in possession, a suit by the vendee 
for possession against the (vendor after he has recovered possession) is 
not a suit for the specific performance of a contract, bub is governed by 
art. 136 or art, 144. (Sheo Persad t. TIdai, I L. R., 2 All.. 718.)

Where there has been only a contract for tho sale of land, a suit to 
have a conveyance executed and completed, and for possession of the 
property, is essentially a suit for specific performance of contract, and
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the article-applicable to such, a suit is art. 113. The right to possession AKT j y ,  
springs out of the contract of sale, and the relief by giving possession 
in snch a case is comprised in the relief by specific per form ;mce.
Besides, if a suit cannot be maintained for specific performance of a 
contract, it cannot be maintained for possession ot the property agreed 
to be sold under such a contract. (Muhiuddln n. IjlajHe, I. L. It-,

Where the plaintiff’s suit for possession of land was not founded on 
contract only, bni; on a title to the land acknowledged and defined by a 
deed of compromise which was only part of the evidence of the plaintiff 
to prove his case, it was held by the Privy Council, that the suit was one 
for the recovery of immoveable property, and was not barred although 
nine years had elapsed from the date of the compromise, and the 
defendant had been in possession of the property notwithstanding his 
agreement, to divide it with the plaintiff. (.Rani Mewa Knar v . Rani 
Hulas, R) B. L. R„ 313. P. 0.) A suit for recovery of possession of land, 
based on a previous compromise between the parties, is not a suit for spe
cific performance of contract,-but a suit for immoveable property, and is 
governed by art. 144. If the deed of compromise contains an express or 
implied agreement to surrender possession of the land, the possession of 
the defendants can Only be adverse to the plaintiff from and after the 
date of the compromise by reason of their having refused to carryout 
that promise. (Mr. 0. G. D. Betts v. Mahomed. 25 W. E,. 521.)

It has been held by a Division Bench of the Allahabad High Court, 
that a suit for money, based on an award of arbitrators which directs its 
payment by the defendant, to the plaintiff, is virtually a suit to have the 
award specifically enforced, and that art. 113 is applicable to such, a suit.
(Sukho Bibi v. Ram Sukh, I, L. R, fi i l l ,  263.) The correctness of 
this ruling' may be questioned,—1st, because sec. SO of the Specific Relief 
Act, 1877, does not, as regards the question of limitation, place awards 
on the same footing as contract* ; and 2ndly, because the Court, in such 
a suit, orders the money to be paid as compensation for not satisfying 
the award. Even-in the case of a contract, it is not strictly accurate to 
say. that “ pecuniary damages upon a contract for payment of money are, 
from the nature of the thing, a specific performance:" (See Fry on 
Specific Performance, 2nd Ed., p. 6 , and notes to art. 116.)

Period Time from which periodDescription of suit, 0j ]imitation. begins to run.

1 1 4  —For the rescission of a Three years When the facts ftntl-
eontract. fling the plaintiff to

have the contract res
cinded first become 
known to him.

No. i f4. (No. 114, Act IX.) This article refers to the rescission 
of contracts as between promisors and promisees, and not to suits 
by third parties to have an instrument cancelled or set aside. (Bhawani 
»>. Biaheswar, I. L. It., 3 All., 846, 848. see notes to art, 91.) On the 
subject of rescission of contracts, see secs. 35 to 38 of Act I of 1877.
These sections do not distinguish contracts from actual transfers. Suits 
for the rectification of instruments are not .ym'ialbj provided fox by 
this schedule,

7 / / ^ n>A '
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,----  T'eacription of suit. . Time from which periodARTS. nnntataon. io run,
ii o, 1 K>. j j 5 _„por compensation for Three years ... When the contract 

the breach of airy contract, is broken, <»• (where
express or implied, not in there are successive
writing registered mid not breaches) • when the,
herein specially provided breach in respect of
for. which the suit is

instituted occurs, or 
(where the breach is 
tunitinning) when it 
erases.

Ed. 115. (No. 115, Act, IX  ; bis. 9 and 10, sec. 1 , Act X IV .)
This is a general article for suits for compensation on unregistered 

contracts, whether express or implied, or on contracts which." though 
registered, are uob (fatly registered in B ritish  1 rid in 'under the haw in 
force at, the time and place of execution, (See sec. 3.)

An obligation which the law raises upon a state of circumstances 
independently of an express or implied contract between the parties to be 
affeoted by it. is not a contract, bub only a guns boon bract. (See p. 323, 
supra : And secs. 68 to 72 of the Contract Aot.)

A stiit for loss and damage to goods, based on breach of con tra ct to 
deliver, is governed by this article. See notes to art. 36, and I, L, It.,
3 Math. 76 & 107,

An obligation to pay money or do any other act founded on an ancient 
custom (relating to remarriages of widows. &o.), if it may be treated 
as an im plied incident of a contract (of marriage,. Ac.), is governed by this 
article. (Seethe judgment of Spankie, J.. in Madda, v. Shoo, I. L. It,,
3 All., BBS.)

A suit against a del credere, agent for the price of goods sold by him, 
and not paid for by the purchasers, is governed by this article, if not by 
art. 65. (See Okoor JPersaud v. Foolkoomaree, 10 W. It. P, C., 35.)

A agrees to take steps to reinstate B in » certain property, incase 1? 
should be ousted from it. The agreement in broken, if A. neglects to take 
steps to reinstate B within a ' reasonable tim e (say six months) from the 
date of the ouster. (See Doiab Ally Abdool Aseea, I. L, It', G Calc. ,
356, 367.)

As to “ continuing breaches.” see pp. 219 & 510, su pra . As to 11 suc
cessive breaches,”, see notes to art. 75, and p. 218, .supra. For the 
meaning of the term •* compensation,” see notes to art. 116.

P art V I I .— Six years.

] 16.—For compensation for Six years ... When the period of 
the breach of a contract limitation would be-
in writing registered. gin to run against

a suit, brought: oil a 
similar contract not 
registered,

No. 115. (No. 117. Act IX.) See notes to art. 115.
This article does not apply to suits for specific p r /fo r n u m r e  of registered 

contracts, but to suits for erm pcm o.tion for the breach of suck contracts.
An instrument may be registered in respect of some of the parties to 

it. In such a case a suit against the others is not governed by this
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article. A suit by the endorsee against the endorser of a registered pro- art. lift, 
niissory note is not governed by this article if the endorsement has not 
•been registered. (See 4 Mod., 366.)' 'Where the contract isidtdy registered, a suit, for compemation- for its 
breach must be governed, by this article, although suits of: exactly the 
same character are provided for in some other article. The words _ !! not 
otherwise provided for,” which occur in art. 115. are not to be found in tbis 
article. The period is to commence when limitation would begin to run 
against a suit brought on a similar contract not registered. These terms 
aro largo enough bo cover contracts for payment of rent, as well as other 
contracts when ik writing registered. (Vythilinga v. Thetohana-murti,
I, L. It., 8 'Mad.. 77.) A shit by a vendee for a proportionate refund of 
price, based on a, stipulation, in a registered conveyance that if the lands 
sok’i be deficient in quantity the vendor shall be responsible for the 
vaiue of the deficiency.' is governed, by this article, and not'by any other 
article. (Kisheu b . Kinlock. T. X.. R., 3 AIL, 712.) So a suit to recover 
money due on a registered bond or prom issory note is governed by this 
article, and not by arts. 156,67, or the following articles, ( Nobocoomar v. 
giro. I. L. 6 ' Calc.; 94 ; Husain v. Hafiz. I. L, R., 3 All., 600, F. B. ;
Magaluri v. Narayan, I. L. Tb, 3 Mad., -859 ; Ganesfc r. Madhab, I. L. R.,
6 Bomb., to  : Khimni v. Nasirooddin, I. L. R., 4 All., 255 ; .Haitit v. Lala,
11 0. L. ft., 3(51.) . y ,lu ordinary legal parlance, a skit to recover money due upon a bond, 
or otherwise', is' a suit for a debt or sum certain, whilst a suit for 
cnmpenxatixn fdr breach of contract is a suit for unliquidated damages.
(I. L, R.. 6 Calc., 95 ; I. L. &; 5 Calc., 830, 839.) But there can be no 
doubt that, in the case of a breach, of a contract for the payment 
of money the amount agreed' to be paid is only the measure of 
damages. If the contract ba not performed, the Court will order the 
obligor to pay the amount as satisfaction for the nonperf ormance o£ 
the'promise,'arid not in  performance of the contract. It is true that, 
in Johnson 'v. Bland. Lord Mansfield said: “Pecuniary damages upon 
a contract for payment of money are from the nature of. the thing 
a specific performance.’ But this remark is not strictly accurate, (Fry 
on Specific Performance, 2nd Ed., p. 6.) 1 n ordinary parlance, in the case
of money, it is said that a plaintiff sues for “ the money,” or “ the same 
money ""that was taken from him. nob. as in the case of other things, 
for compensation. Bat, in fa ct, he does not sue for the same money or 
desire to recover the game money. He seeks an equal sum which, on 
account of its equivalence, is called the "same sum. and thence again, the 
same money. The plaintiff cannot insist, on a restoration of such and 
such rupees ;.he can insist only on being paid their exact value in other 
rupees. This is essentially compensation, (Jagjivan v. Gulam. I. L. R.,
8 Bomb., 17.) If payment of a bond or promissory note is refused, or 
is not forthcoming, then there is a breach, and the suit against the 
defaulting obligor or nromisor, is not to make him do something in, fu r -  
tlleran.ee of the contract, for the time for its performance is passed, hut 
is, in reality, one for damages for the breach of it, the measure of which 
will be the amount of the debt; with Interest, (I- L. lb. 3 AIL, 609, 610.
See also I. Ti. R-. 6 Calc.. 91,95; I. L. ft, 4 Alb. 256.) _

•• Compensation " is the general term used in the Indian Contract Act 
(sac, 7 ,1 ) to denote the payment which a party is entitled to claim on 
account of loss or- damage arising from breach of contract ( l . L. R.,
3 Mad . '77), and the suit U none the less a suit for compensation--, because 
it is brought for the specific sum due on a bond. (I. L. R , €> Bomb., 76.)



I m l  <sl
. . . . . . . .  ; . . . ; •  ' ... ■

6 0 *  APPENDIX.

Ai:r<)̂ ' ! SECOND. S C H E D U L E - .KtiiaT DivifeaN .- S uits —{could.)
1877' Part I 11.— Six yearn.

Arts. Description of suit. Period Time from which period1 i j —1 ] 0, of Uumstion. begins to ran,
117.—-U pon a foreign ju d g- Six years .. . The diite o f the judfo. 

merit us defined in the iiient °
Code o f Civil Procedure.

No. 117. (No. 116, Act IX .)  Compare No, 122,
*• Foreign judgment "  means the judgment of a Court situate beyond 

t \e limits of British India, and not h living authority in British India,
■°.ft fche (Toveruor-Oeneral in Council. (Seo. 3, Act X IV
o : *'••>'-■) All. Courts, even in England, except the Privy Council, are 
.foreign Courts, and their judgments are foreign judgments 

According to the Madras High Court, a mat lies on all foreign imfo, 
meats, including judgments of Courts of Native States. (Sama w 
AnnamaiaipJ. L %  7 Mad., 164.) But, according to the Bombay High 
Court judgments of Courts of Native States cannot ho sued upon in 
J.utwh India. iHimmatlal *. Shivajirav, I. L. R,, 8 Bomb., 693.)

118‘....T o  obtain a declaration Si* years ... W hen the n llem l
flrnt an alleged adoption is adoption becomes
mvalu , or never in fact known to the plain-
took place* 1

No. i 18. (No. 129, Act IX .)
Article 129 of Act I X  was defective in many -respects.- Ardeles 118 

P,ad 119 have .considerably improved the law on the subject.
A Hmau widow adopts a sou under the alleged authority of her 

deceased husband. Twenty years after the death of the husband and 
fourteen years after the date of the adoption, the husband’s sister gives 
birth to a son. under art. 118, a suit to set aside the adoption by the 
sister s sou. sc many years after the death of the adoptive father and 
the date of the adoption, will not be barred, provided it is brought 
wi bin six years of the time when the alleged adoption becomes known,
1° w  Ifc waa ofcherw'ise Ulld0r Act IX . (Siddhoashur v. Sham,
&o YV. JLX», 15(30.)

The death of the adoptive mother will give the plaintiff a fresh rb ht 
to sue roc of the property left by her husband. (See Raj endro
*. Jogendro, 15 W. R., P. C „ 11 * Srinath v. Mahes. 12 W. R U , F. B )

It was held even Under Act IX, that though art. 3 29 might bar a suit 
brought oitly for the purpose of Mttiny aside an adoption, it did not 
interfejr# with the right which, but for it. a plaintiff had of b r ib in g  a 
?!uc b0 posmnon of real property within twelve years from the
tiine when the right accrued. (Raj Bahadoor v, Acbambit. 6 C. L. It., 12.

 ̂nr no v. Hemokant, 6 0 . L. R .. 46.) A suit under this article is 
merely a deolamtovy suit, and a plaintiff who neglect® !,• brin» such a 
suit is not thereby prevented from suing for any further relief when 
he becomes entitled to such relief afterwards,

11 *1* l o  obtain a declaration Six years When the riphts of the
that an adoption is valid. adopted son as such

are interfered with.
No. 119. (No. 129, Act I X .)
tor an instance of a declaratory suit of this description under the old 

law, see Jvaiovakora v. Padapa, I. L It,, 1 Bomb., 218.
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Period Time from which period

Description of suit. of limitation. begins to Tun. ART. 120,
12 0 .—Suit for which no Six years When the right to

period of limitation la pro- sue accrues,
vided elsewhere in this 
schedule.
No. 1 2 0 . (No. 118, Act IX ; cl. 1C. sec. 1, Act XIV,)
M a n y  of the suits which fell under cl. 1C or sec. 1. Act XIV of 18»», 

wore specially provided for by Act IX, and a fe w  others which were not 
mentioned in Act IX have been specially provided lor by Act XV.
(See pp. 68 and 72, supra.) Thus suits for the wrongful removal and 
appropriation of moveable property,—suits for contribution, suits for 
the restitution of conjugal rights,—suits by a partner for an account 
after dissolution of the partnership.—suits for money had and received 
to the plaintiffs Use,—suits to set. aside decrees obtained by tread.-- 
suits to set aside official acts of Government Officers.—suits to set aside 
instruments. SC., &c., were governed by the six years' rule under cl.. 16, 
see. 1, AefcXIV ; but shorter periods were provided for them by Act IX.
So, again, suits to restrain waste, which wore nowhere mentioned in 
Act IX, are now specially provided for by art. 41, Act XV. _

Article 120 is of exceptional application, -and before applying) it, tho 
Court must he satisfied that no other provision of the Limitation Act 
can be applicable. (Ktmdim Lai v. Banse Dhar, I. L. R., 3 All, 17Q, 172.)

Articles 36, 19, 61. 62,116,116, and 144 may cover many cases which, at 
first sight, appear not to have been specially provided for.

Suits for perpetual injunctions and suits for the rectification of instru
ments have not been specially provided for; but the doctrine of l a d i e s  
is applicable to suits for such relief, arid the Court will, in the exercise 
of the discretion which it has, decline (in the absence of special, circum
stances) to make a decree, even if a much lesser time than six years 
has elapsed. (See pp. 79, 811, tupra.)

D eclaratory suite in respect of forged instruments, adoptions,_aliena
tions by Hindu and Muhammadan females,, and • a Hindu s right to 
maintenance, are expressly provided for by arcs. 92,.98, 118, 119, 125. and 
129. But other suits, in which the declaration sought is of a right in 
property, have not been specially provided for. As regards specific 
moveable property, it may be observed that a suit for such property is 
generally governed by the three years’ rule under arts. 48 and 49 ; and 
that as regards immoveable property or any interest therein, a suit 
for possession is generally governed by the twelve years’ rule under 
art, 144, In a case tried under Act XIV of 1850, Conch, C. J., and 
Ainslie, J., ware inclined to hold that the twelve years’ clause applied 
to suits for declaration o f  title to land. (Musst. Doolhuu v. Lull 
Beharee, 19 W. B.. 32.) In another case, decided under the same Act,
Melvill. J.. held that the six years’ clause applied to such a suit, while 
Xanabhai Haridaa, J.. was distinctly of opinion that such a case was 
governed by the twelve years’ rule. (Mora Bin r. Gopal Bin. I. L. R,,
2 Bomb., 120.) In a very recent case under Act XV of 1877, Mitter 
and MaoLean, JJ, treated this question as still open. (Luchmon v. Kam- 
chun, I. L. It., 10  Calc., 525, 527.)As to suits'for declaration of right to tho ma-Wkana of alluvial accre
tions temporarily settled by Government with the defendant, see Gopi- 
nath v Bhugwat, I. L. R., 10 Calc., <597.

When the plaintiff is in f o i l  and complete possession of immoveable 
property, and seeks the declaration only with a view to establish a right

<SL



: ' ' ■ ■ V  ! - . . ' ■ A L A  L A  ' ' ■ , "v A  . . .  V A - ' . A ;

111 <§L
f§ksi4s0/:: :.■'■ / . 'AA;:

GOG a p p &n d i x .

A ct X V  8R<’ONrl) $011E D U L  E —F irst D i v i s i o n : S hits- ■ (rontd.)
Part VII.'*-Six years.18 ll. ‘

to she possession of title-deeds or to clear away some cloud upon the 
a k t , 130, title, the suit is hardly a aide for the mwrtv.-y of ins moveable property' 

or of any interest therein. (See Ajsinuuta{<-?•> v. 0. Dale, 6 Mad., 466, 47(1,)- 
< I f  iv person, who la" admittedly in possession of land as a tenant,'

•wishes to establish his • proprietary right to the same and to be mam- 
tdined in proprietary jm *eM iu n  thereof, he would, it has been held, be 
entitled to the -period of limitation prescribed for a *• suit for possession ” 
of land. (Dobipvesad r. Jafar Ali. I. L. ID. It All., -tc ) For the converse 
casu of a suit to establish tho right to receive rent from the party in pos* 
suasion, see I. L, 11, n Dale., 911). It should be reineiubered that in a suit 
for a declaratory decree, the Court may refuse to make, the declara
tion ashed for, even if the .suit is brought within the period of limita
tion. (See 1| W. R.. 'll : 211 W B... t:! , and p. 81, >mpra.)

It has been held that a suit for an account, against a person who was 
trustee and guardian during- the plaintiff’s minority is governed by art.
120. (Saradii v. Hrojo. I. L. If, 0 Calc, 910. But sae'Hurro v. Tarim,
1. I, R., 8 Onlc.. 706.)

It has been also held that the account itself sliould not be carried 
back further than .<ix years immediately preceding the institution of a 
suit for an account against v.he trustee. (Komar pint r. Nobiuchaod,
I. L. ID, 8 Calc., 788, 807.) In a unit against a coparcener- and manager 
of the joint estate for an account of the whole period of his manage
ment. the accounts taken by the Judge were limited to the six years 
immediately preceding the institution of the suit in 1871. On appeal, 
their Lordships of the Privy Council, passingly. remarked, that the 
accounts were so limited “ apparently, by force of the Statute of-'Limita
tions.” (Orde r. Skinner, 7 0. L. It., 295, 300, P, C.) As to partnership 
accounts, see notes to art. 106.

A landlord, got, a decree for rent at an enhanced rate, which was 
affirmed by the .High Court, but was ultimately reversed by the Privy 
Council. Between the date of the first decree and its ultimate reversal 
by the Privy Council, the same landlord, on the basis of the original 
decree, obtained a number of -decrees in analogous cases against the same 
defendant,. the amount of which he realised in execution. The tenant, 
on the strength of the Privy Council decision, sued for a refund of 
the excess above the usual rent paid under execution of the several 
decrees for rent, and it was held that a suit of this description could 
hardly have been in the contemplation of the Legislature at the time 
when the Limitation Act was passed, that there was some difficulty 
in treating the suit as one for money had and received, and that the 
safer course was to apply the six years’ rule to such a case, (Kalighum 
r. Jogesh. 2 0. L. It.. 304.)

It has been held that a suit for compensation for >u-e and occupation 
is governed by the six years’ rule, (See 18 W. ft., 132, cited under art. 130.)
But it may be doubted if such a suit is not a suit for some reasonable 
compensation for the breach of an im plied contract falling under 
art. 116. (See Ali v. Appadu, I. L. It,, 7 Mad., 301, 305.)

Where the plaintiff eiahrw aptlla, or a right to the worship of an idol 
for a fow days or months of every year, his suit to establish such right 
is governed by art. 103 ; but where ho claims an evolutive right of wor
ship. his suit is governed by art. 120. (h’shan to. Moumobini, I. L. It.,
4 Calc,, 683 ; Gopeekishon Thakooniass, I. L. If,, 8 Calc.. 807.)

A suit by the creditors of a, deceased person to follow' his lands, or tho 
assets of hie estate, in the hands of a mortgagee or a purchaser from 
the heir or devisee, when main tain able, is governed by this nrtiA;e„

* (Greender v. Mackintosh, I. L. It., 4 Chile., 897, 930.)
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A  suit to compel a tenant of .1 and to remove trees planted by Aim in ART> 
contravention oil custom or contract, is governed by art, 120. (Gunesh  
t>, Gundom, I. Ii. R„ 9 Calc,, 147.)

A suit Under A c t 'X V  of 1877, to establish right to property, by a 
person against whom an order under sec. 246, Aot V III  of 1.639, was 
passed, is governed by this 'article, (Bissesanr r. Murali, I. L. I*., 9 Calc.,
163.) In  this case it was .not nciumai'y to consider whether the twelve 
years’ rule did not apply to an unsuccessful claimant’s suit for immove
able property. Of. I. L . It., 8 H ad.. 134.

A  suit for ■htiqqi-ohahitrrm: based on mstom-, must be brought within 
six years under this article (Kirath i>, Ganesh, I, L. It., 2 All., 23,5.)

A  itnit against a Municipal Committee, fo r a  declaration o f plaintiff’s 
right to establish a market on his laud, and for a perpetual injunction 
re-straining the committee from interfering with his so doing, comes 
under this article. (Birj motion The Municipal Committee of 
Allahabad, I .L . R., 4 All,, 102.)

A suit to. enforce a right of pre-emption in respect of a conditional 
sale that has become absolute is'governed .by this article. So also a suit 
to enforce a right of pre-mortgage. (Nath Prasad v. Ram Pal tan, T, L,
R., 4 .AIL. 218. F. B . ; Rasik «. Gojraj, I. L. B „ 4 AIL, 414.) This rule 
is more specially applicable where the property sold is incapable of 
physical possession. {Ibid, see also Ashik v. Mathara, I. L. E.. 5 All.,
1 --7.) A  declaratory suit by on e .pre-e'tnptor against another, for the 
determination of the question as to which of the two has the better 
right to pre-empt the property sold by its owner to third person, is 
governed by art. 120. (D urga v. Haidar, I. L. R,, 7 AIL, 167.)

Where debt lies on a statute, an action for the debt ia governed by 
art. 120. (President of Municipal Commission ••■.. Srikalculopn, I. L. 11.,
4 Mad., 121. In this case the suit was for recovery of a tax which had 
not been paid by the defendant.)

Suita arising out of certain relations resembling those created by con
tract, under sees, 08 to 72 of the Endian Contract Act, 1872. will, generally 
speaking-, be governed by art, 120. But arts, 48, 01, 62, and 96 may 
apply to so./in o f these suits.

In .Sanjini v. Kama (I. L. R.. 0 Mad., 290). a Division Bench of the 
Madras High Court held, that a suit upon a-promissory note •' payable at 
any time within six years upon demand ” was governed by art. 120. But 
it, does not appear that the provisions of art. 80 were brought to the 
notice of the Court.

A  suit for maintenance by a person other than a Hindu not being 
governed by arts. 1.28 and 129, fails within this article if it cannot come 
under art. 115, 1)6, or 162.

As to the applicability o f art. 120, see also T. L. Ib, 4 Calc., 329, 
cited under art, 9.9,-which relates to certain suits for contribution ; I. L,
E „ 5 Calc., 597 ; I. L. H„ 1 AIL. OHO, and I .L .  E., 10 Calc.. 860, P. C„ 
cited under art. 62, and referring to certain cases of “ money had and 
received ” by the defendant; I. L. R .,-6  Calc., 34, cited under art. 32, 
and relating to damage to real property in contravention of a covenant; 
and I . L. R., 4 AIL, 437, cited under art. 106. As to suits for the price 
of land against the buyer, see the notes to art. 111. A  suit to remove 
the manager of a temple, to deprive him of his control over the temple, 
properties, and for a declaration that the plaintiff is entitled, to appoint 
another manager in the place of; the defendant is governed by this 
article, if  not by art, 124 or 144, (Bnhvant ?\ Pimm, 13 C. L. R.. 39,
P. 0 .)
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A ct X V  ,S E C O N D  S C H E D U L E —» Fjhbt D iv is io n : Suits-— (contd,)

IS77. I / / / . — Twelve years.
•™~* Description of suit. . ,Fe!:'"'<l. Dine from which period

a r t s . of limitation. begins to run.
.121, 122. 121.— T o  avoid incumbrances Twelve years . . .  When the sale be- 

or under-tenures hi an en- ' comes final and eon-
tire estate sold for arrears elusive,
of Government revenue, or 
in a patni laluq or other 
saleable tenure sold for 
arrears of rent.

i No. 121. (Nos. 119 and 120, Act IX  ; sec. 7 and sec. 1, cl. 12, Act X IV . )
The same principle applies co sales for arrears o f rent as to ' sales for 
arrears of revenue; and under ten ores or other incumbrances are only 
voidable at the option of the purchaser. I t  is, however, not necessary, 
for the purpose of avoiding' ah uadortenure or other incumbrance,thatthe 
purchaser should give any notice or do any act before bringing his suit, 
provided the suit is brought within the time prescribed by’ fcbfs article.'
(Titu Bihoe v. Mokesh Chander, 12 0 . L. R.. 304: I. L, II., 9 Calc., fin;},
V. B.) Justice and sound policy require that the notion of avoidance 
should be exercised “  within a reasonable timed but, this object is in some 
measure secured by the Limitation Act. (See Itaja&atfcosnrran v. Molrn ii 
Ohnnder, 1 1 W, 11.., P, 0 ., 10.) Section 167 of the Bengal Tenancy Act, 1885, 
makes sortie additional provisions in furtherance of the same object.

As to the privilege of auction-purchasers at such sales, and their 
exemption from the effect of laches on the part o f the old proprietor, see 
Goltick ». Hurro, S W. ft.. 6 3 ; Moonsheo Bnzlool v. Prandhan. 8 W . 
f t . ,22 ; Kooldeep v. The Government, 1 i B, L. ft., 7 1 ,ft. 0. ; Naraiu Oh tin
der r, Taylor, 2 Shame, 78 ; Woomesh v. Rajnarain, 10 W. ft., 15,

'fhe assignee or transferree of the auction-purchaser is entitled to 
exercise the rights of the purchaser. (Koylas' v, Jubur, 22 W. ft,. 23 ;
JKoylas Bashineh v. Goluckmoni. .10 C. ft, 41.)

Encroachments on the taiook or estate by neighbouring zemindars 
im ybetrcated  by the auction-purchaser as incumbrances. (8 W. ft., 02 ;

An easement created by the tenant is an encumbrance within the 
meaning of the Bengal Tenancy Act, 1885, (See seo. 161.)

122.-—Upon a judgment ob- Twelve years . . .  The date of the judg- 
ttiimul in British India, or menfc or recogni-
a. recognizance. amice*
No. 122. (No. 121, Act I X :  cl. 11, sec. 1, Act X IV .) There has been 

some difference of: opinion as to whether a suit would lie on un unsatis
fied judgment o f a Court governed by the Civil Procedure Code. (See 
Sunder v. Shaik domir, 9 W. It,. 899 ; Attormouey Hurry Doss, I. L,
R .,7  Calc,. 74 : Moousshi Golani v. Curreembux, I. L . ft., 6 Calc., 294 ;
Bhavivni Shanker v. Pnrsodri, 1. L. ft,. 6 Bomb,, 292.) Most of the cases 
on the subject are reviewed in Morwanji v. Nowroji, I, L. JR., 8 Bomb., 1, 
where it has been held that no such suit would lie in our Courts.

The Limitation Act is not intended to define or create causes of action.
(L  L. It., 8 Bomb., 207. 209.)

Section 94 of the Presidency Small Cause Court Act, 1882, expressly 
enacts that no suit shall lie on any decree of such Court.

Rocognizancc-bonds are usually taken from complainants, witnesses, 
accused persons, and their sureties, under the Criminal Procedure Code.
The criminal Courts cannot levy the amount: forfeited by the sale of 
immoveable property,

■ ■' -AC:.;: . a . /-V
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APPENDIX. 60$

S E C O N D  S C H E D U L E — Ejrst D i v i s i o n  : S kits-  (con td .) A ct X V
OP

P-<?7 V I I I .— T w elve  y e a r s . 1877.
t. . . .  ... .. Period Time from which period ,Description of suit. 0f limitation. begins to run. 123 124

123. —For a legacy or for a Twelve years ... When the legacy or
share of a residue be- share becomes pay-
queathed by a testator, or able or deliverable,
for a distributive share of
the property of an intestate.
No, 128, (No, 122,-Act IX; cl, 11, see. 1, Act XIV.) This article 

applies to moveable ns well as to immoveable property, to bequests under 
wills, as well as to shares in cases of intestacy. Article 140 governs a 
suit by a devisee for possession of immoveable property against any person 
who may be in possession of the same. The defendant, in a suit under 
art. 123, is the executor, administrator, or other representative of the 
estate of the deceased; and the plaintiff claims the property as a legacy 
or a distributive share, A suit by a purchaser from the legatee, against 
a person unlawfully in possession of the property, is not governed by this 
article. ' .(Issur Chunder v. Juggut Chundor, I. L. R., 9 Calc., 79.) The 
word * share ’ is not intended to exclude the whole residue. (Kherode v.
Durgamony, 2 C. Ib R., 1 1 2 , 118.) A part of the residue not disposed 
of by will’, as well as a share of the residue bequeathed by the testator, 
is governed by this article, (Hemnngini v. Nobinohand, I. L. It, 8 Calc,,
788, 805 ; Tripura Siuidari v . Debendro Nath, I. L. R., 2 Calc., 45, 54.)
The applicability of this article has been also considered in I. L. R., 
fi Calc., 692.

The assent of the executor is necessary to complete a legatee’s title to 
his legacy. An executor is not bound to pay or deliver any legacy until 
the expiration of one year from the testator’s death. (See secs. 292, 297,
Act X of 1865; and secs, 112 and 117, Act V of 1881.) Where, under 
the terms of the will, a legacy is payable on the happening of a contin
gency, time does nob run until the contingency happens, (Prosunno v,
Gyan, 13 W. R., 354.)

The question when a legacy or share becomes playable or deliverable, 
is referred to at p. 799, I, L. R., 8 Calc., but the High Court does not 
decide the question. For the English law on the subject, see Darby and 
Bosanqneb, pp. 128—133. Time usually runs from the end of one year 
after the testator’s death. But inasmuch as the executor’s year is 
allowed only for convenience and does not prevent, vesting, it may 
possibly be otherwise where there arc clearly assets at once. (Banning,
209 and 210.)
124. —For possession of an Twelve years ... When the defendant

hereditary office. takes possession of
the office adversely 
to the plaintiff.

E xp la n a tion .—An he
reditary office is pos
sessed when the pro
fits thereof are usu
ally received, or (if 
there are no profits) 
when the duties 
thereof are usually 
performed.
: P P
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Act XV SECOND SC’HEDULE—Fjkst Divmotj : Sms-~.(«m*/.)
1877, P a rt V H i . — Tw elve year&i

, - r r v  , -s'°- l2 * ’ ( -v 0 . 123, Act IX.) The possession of the office of M a r-m o- 
’ * °* a Pagoda by a female, married and estranged fr om the family

»k the founder, may Ire adverse to the surviving male members o.f the 
family, and may, after twelve years, extinguish their right to the office. - 
(Chert.ua Kesararaytt Vaidelinga, I. L. It., 1 Mad., 3«.)
,7A$ hereditary office, according to Hindu law, is immoveable property.
Where such office could be held by Hindus only, it was, in the aburnre 
of f  definition ot immoveable, property, in Act XIV of 1859, treated as 
such by the Courts. (See Venkata v. Surayya, I. L. ft., 2 Mad., 283 ; ami 
pp. 177, 202, supra.) A suit for the recovery of an hereditary office, 
win on could bo lield by Hindus as w ell as by other persons. vra.s governed 
by the six: years* rule under Act XIV. (L L. E., 2 Mad,, 28B ; but el 
7 ‘ rj  ̂Bomb., 10.) Sitico Act IX of 187i came into operation, Hie 
twelve years rule applies to suits for possession of all hereditary offices'.

l ue •rig’ii t lo the lands or other emoluments attached to an hereditary 
office, being a secondary claim in a suit for the possession of -the office, 
is affected by the same bar which affects the claim for the office 
(Zummmvra v. Pantiua, 6 Mad., 301.)

It is a general principle that a person, filling an office cannot alumo 
the emoluments of the office to the prejudice of his successors. The 
alienation ot lands attached to an hereditary office by the present bold, >• 
oi the office may be questioned by big successor -within twelve years from 
the date when the succession to the office devolves on him. (Muppidi 
itapaya Rmnann, I, L. R., 7 Mad., 85'; compare Babaji v. Nana,' I. L, ft.,
1 Bomb., 635.) But a decree of a competen t Court in a suit against the 
present seba.it ot an idol, in respect of: the idol’s property, is binding on 
sncceedmg sebaiit. (Prosunno Koomaree v. Golabehand, 23 VV. ft 
“™‘ 1  ■ C.) As regards succeeding n m t-m d lees, see 17 W. .R.,430,

U herc the plaintiff sues to enforce his own personal right to manage 
an endowment, dedicated to religious purposes, there being no question 
whether or not the property is being applied to such purposes by the 
manager era possession, sec, 10 is inapplicable. The possession of the 
defendant being adverse, the suit might fall within art, 124 or art, 144
(Balwarit .Puran. I. L. R., ff All., 1 , P. 0 .)

Description of suit, Time from which periodot .limitation. begins to run,
125,--Suit during the life of Twelve years ... The date of the alien - 

a Hindu or Muhammadan 
female by a Hindu or Mu. 
hflmaiadan who, if the fe
male died at the date of 
instituting the suit, would 
be entitled to the posses
sion of land, to have an 
alienation of such land 
made by the female declar
ed to be void except for 
her life or until her re- , 
marriage.

fJI0' l ? &* * Act • ,Ah t0 ^  exceptional nature of declaratory suits of Hus kind, see Ishri Dutfc v. Hnusbatti, I. L. ft to Calc., m
in the Punjab, Muhammadan widows succeed to their husbands’ lauds
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S E C O N D  S C H E D U L E — F ikst D iv isio n  : S uits—  (contd.) A ct X V

P art V T 1 I .— T w elve yearn. 1377.
when there are no descendants in the male line, for life, or till they —~

m A'? te fh e teffeot of the remarriage of Hindoo widows, see see. 2, Act, XV. 126, }27.

° f ArfciJie 125 does not apply to suits by persons other than the immedmto 
reversioner. The suit under this article mast bo brought by the pre- 
samptive heir, who would be entitled, t/' the fem ale % h e next
instituting- the suit. (See I. L< B-, 10 Calc., o24, 8S.4, 1, C.) I h t  next 
reversionary heir cannot set a ride the deed of alienation, C h ‘ ■ 
varthi valid ., nor can he affect the possession,, which the female, has a 
right to keep or to give no to -another. {Ibid. p. 1132; compare Jowla v.
Dharmn. 10 Moore L A ., *511.) The cause o f action tor adeclaration  
that the alienation is void pro Unto is not revived m  favonr ot rever- 
sinners who are born after the expiry of twelve years from the date o f  
alienation. (Pershad «. Chedeelall, 15 W. H I .)  On the death o f fee  
female, a separate cause of action for immediate possession of 
accrues to the reversioner. (See art. 1-11, and Prosunno v. Afzolonnessa,
].. 1 , It,, 1 Calc., 523.)

Period' Time from which period
Description of suit. of limitation. begins to run.

126.— By a Hindu governed Twelve years ... When the alienee 
by the law of the Mitak- possession of
aha™ to set aside his the property,
father’s alienation o f ances
tral property.
No 126. (N o. 125. Act I X .)  Limitation runs riot from the date of 

th e aiienation but frem the tim e when ■possession is taken by the alienee.
( ^ ^ S  r.Luelunan, 8 W . I t , 15, P. B . > Munbasi . .  Nowrutton,
8 0. Xi, It,, 428.)

127— By a person excluded Twelve years ... When the exclusion 
from joint W ily  property becomes mown to
to enforce » right to share the plamtrff.
therein.
No 127. (N o. 127, Act I X  ; cl. 13, sec. 1, A ct X IV .)  Under Aot XV of 1377 tim e does not run from the death of the w a s  from whom  the 

property alleged to be joint is said to have descended, nor from the date of 
to the plaintiff by the possessor or manager o f such 

property! nor from Die date when the plaintiff claims and is refused, his

Shpor the law  under Act X I V  of 1852, see Gosmvin Dass 0. Serpokoomaree,

Dada .% Bamohundra Dat a, I . L. K., «  * * “ *•••**» J W 'd i d  not ran 
Valabh I  L . B- 7 Bomb., 297. Under Act I X  o f 1871, time am  nor run.
airain&'t the plaintiff until he had claimed and been refused his share;

! H a  plaintiff had been excluded for fifty years, and he 
then claimed his share and was refused, he would have had twelve■ yeaiB 
from the tim e of such refusal to bring hie s u it ; or, in » ^ _ w o r h .| 
would have had sixty-two years from the time of his exclusion , and i f  
he never claimed or was refused, the period within which he nu bt 
brirur Ills siiit was indefinite. ( Kalikishore V- .Dhununjoy, i .  L , R ., ^ bale.,
2 2 8 Vol SbVi .  L. R ., 7 Bomb,, 297.) The time allowed under
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Act XV SECOND SCHEDULE—Fjsst D ivision ; Spits—(eo n id .)
OF1877, Part VIII. —Twelve years.

akts, article ia ihorter within the meaning'of seo. 2. (See notes to that
128* 129. section.)’ ‘ This article applies to Hindus as well as to Muhammadans. But the

Hindu law presumption in favor of joint property does not apply to 
Muhammadans in Bengal, except whore they have adopted the Hindu 
law of property. (Abdool v. Mahomed, I. L. ft., 10 Calc,, 662.)

The suit contemplated by'art. 127 is a suit against alleged co
sharers and managers of joint property, whore the question, of “ joint 
or not ” is the main question between the parties. .(Seo 15 W. ft., P. 0.,
24 ; and p. 185, supra. Issuri Dufcfc v. Ibrahim, I. L, ft., 8 Calc., 658.)

The article presupposes the existence of joint family property, and 
that there has been an exclusion from participation in the enjoyment of 
it. The words ■■ excluded ” and “ exclusion’* imply previous inclusion,
(Saroda Doyamoyee, I, L. R., 5 Calc., 888.)

If, at the time when the suit is brought, the plaintiff and defendant 
are not members of a joint Hindu family, the plaintiff must prove that 
the property in dispute is joint family property It is not enough for 
him merely to mil it joint family property, and to show that 13, 30, or 
100 years ago he, or his ancestors, and the defendant, or Ms ancestors, 
were joint. If the defendant has been in exclusive possession for. 
upwards of twelve years, he has a primcl facie.right to the property. If 
the plaintiff wants to bring himself within art., 127, which places him in 
a mote advantageous position than, other claimants, he is bound to show 
that the share which ha seeks to recover was, at some time, joint- property.
It is not sufficient to show that, at some prior period, the common 
ancestors of the parties'wore members of a joint family, (Obhoy Churn 
v. Gobind Chunder, I. L. R., f> Calc., 237.) If it appears that the defend
ant has been in exclusive possession for twelve years to the knowledge of 
the plaintiff, the suit is barred by art. 127. Time does not run against 
the plaintiff until his exclusion from the proper ty becomes known to him.
(Hari r. Maruti, I. L. ft,, 6 Bomb., 741 ; Issuri Dutt», Ibrahim, I. L, ft.,
8 Calo., 653.) The property in dispute, whether moveable or immoveable, 
must appear to Lave been joint family property at the date when the 
plaintiff was, to his knowledge, excluded from participation in it.
Otherwise art. 127 is inapplicable. (See Thakur v . Pnrtab, I. L. ft.,
6 All., 442, 143.)

The exclusion, spoken of in this article is, probably, a total exclusion 
from the joint family property. (See I. L. ft.. 5 Bomb., 48, 60, P. C. ;
14 B. L. ft., 373, P. C.)

As to wben the possession of a member of a joint family becomes 
adverse to the others, see p. 167, supra.

v The mere faot that there has been no division of the property during
six or seven generations does not deprive the member-: of an un
divided family of the right to demand a partition. (Thakur Durria v,
Thakur DavL 13 B. ft. ft., 185, P. 0.)

Description pt suit. , Time from which period
1 of limitation, begins to run.

128. —By a Hindu for arrears Twelve years ... When the arrears are
of maintenance. • payable.'

129. —By a Hindu for a de* Ditto ... Wben the right is de
claration of his right to ilied,
maintenance.
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SECOND SCHEDULE-FiitaT DjViaioM : Hum—(contd.) Act XV
OF

P a rt V 1 1 1 . - T w e l v e  y e a r s . 1877.
Nob, 128 and 129. (No. 128, Act IX : ol. Iff, sec, 1. Act XIV,) These ARi~130. 

articles do not apply to Muhammadans or Christians. (See notes to 
art, 12 0 .) Where the maintenance claimed'by a Hindu or other plaintiff 
is charged upon immoveable property, art. 132 applies, (See Ahmad 
Hossein v. Miholnddin, I. L. R., 9 Calc,, 945, P. O.)

Clause 13, sec., 1, Act XIV of 1859, applied only to eases where, by 
will or otherwise, the maintenance claimed was made a specific charge 
on the inheritance of any estate. (Narayanrao r . Bamabai, I- L. R„
3 Bomb., 415, 420, P, 0.) Other cases were governed by the six years’ 
rule. (Kftlo Nilkantho «, Lakshmibai, I. L. ft., 2 Bomb,, 637.) By the 
Hindu common law, the right of a widow to maintenance is one accruing 
from time to time according to her wants and exigencies. A statute of 
limitation might do much harm if it should force widows to claim their 
strict right • and commence- litigation which, but for the purpose of 
keeping alive their claim, would not be necessary or desirable. (I. L. It.,
3 Bomb., 420, P. 0.) Under Act IX of 1871, if it appeared that there 
had been a demand and refusal, the plaintiff could recover arrears of 
maintenance for twelve years only from the date of such dew,and and 
refusal. (Jivi v. Ramp, I. L. R., 3 Bomb., 207.)

Under Act XV of 1877, a Hindu’s suit for arrears of maintenance 
must be brought within twelve years from the time when the a rrea rs are 
payable, Unless maintenance has been actually withheld under circum
stances amounting to refusal, no action lies for arrears. (I. L. It,,
3 Bomb., 421, P. 0.)

If a suit for the declaration of a right to maintenance is barred by 
art. 129, by reason of the defendant having denied the right more'than 
twelve years before the institution of the suit, a suit for subsequent arrears 
may be barred on the principle of the decision in the case of Ohhagan- 
lall v . Bapubhai, I. L. R., 5 Bomb., 68. But as the right to maintenance 
is not extinguished  by sec. 28, this question is not free from doubt. (See 
the remarks of the Privy Council in Maharana Futtehsanii v . Desai 
Kullianraoji, 21 W. R., 178, 182, P 0.)

“ When the .right is d e n i e d —A denial, made in answer to a demand 
is a refusal. Even if maintenance has not been demanded by the 
plaintiff, his right may be denied by the defendant, and limitation under 
art. 131 will run from the date of the denial. (See I. L. It., 7 Mad., 343.)

n„„„ Period Time from which periodDescription of suit. o£ limitati(H)< begin* to run.
!3 0 .— For the resumption or Twelve years ... When the right to re

assessment of rent-free sume or assess the
land. land first accrues.
No. 130. (No. 130, Aet IX ; cl. 14, sec. 1 , Act XIV.) There is sorns 

difference of opinion as to whether the term ' rent-free ’ is equivalent 
to' revenue-free.’ Sir B. Peacock, O.J., Jackson and Maepherson, JJ., 
held, that a ‘ rent-free ’ tenure granted by the zemindar was not 
‘ revenue-free ’ within the meaning of sec. 1 0 , Reg. XIX of 1793, and 
that such a tenure could not be resumed or assessed by the heir of the 
grantor or a purchaser from him by private sale of the zemindary,
(Mahomed v. Asadunniasa, 9 W. R., 1, F. B.) But in see. 30, Act XVIII 
of 1873. and sec. 79, Act XIX of 1873. the Legislature uses the words 
“ exempt from payment of rent " when it refers to the law of the old 
Regulations ; and’ in Jaganath v. Prag Sing, Stuart, O.J., Pearson and 
Oldfield, JJ., held, that a 1 rent-free ’ tenure, the revenue of which the
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Act X V  S E C O N D  S C H E D U L E — Finer .Division : S c m  -  (conUt ) 
of 1

1877. Part VUl.— TmUe years.
a r t , m  grantor took upon .himself to pay. was void, and liable to resumption by 

the grantor’s representatives, under see. 10. Reg-. X IX  of 1793, ard other 
Regulations and Acts. (I . L. J,l.. 2 All., 365. F. R.)

In. this article 1 rent-free lan d ” means a lafihcraj holding, whether 
created before or after the 1st December 1790. .(See Nobin v. Janokee,
2 W . R., Act X , 33 ; Kristo v. Joy, 3 VV. R., 33.)

For a review of the law relating to lakheraj tenures in the perma
nently-settled provinces, see Nobokristo Koylaschunder, 20 VV. R.,
459, P. C. ; and Koylash Bashini v. Gtoooolmoni, I. L. R., 8 Calc., 230.

For n, summary o f the rules of limitation applicable to suits for 
resumption or assessment under the Regulations' and under Act X IV  
of 1859, see Thompson, 2nd Ed., pp. 205. 206; and 1. Hay. 26 ; 5 VV. R.,
P. C., 1 ; 7 W. R., P. 0 ., 21 ; i W. It., 53 • Calc. Sad. Dew., 1855. p. 501,
F, B . ; 1861, m  i , p. 161,

, Where no rent has ever been fixed on or paid for a wsnure, and the
holder has been, in possession for more than twelve years after the right to 
assess accrued to the zemindar, he is entitled to hold rent-free. (Abhoy 
**. Kally, I. L. It., 5 Oalc., 949; see p. 329, supra.) This rule does not 
apply to a suit for asmmrnt o f rent where a declaratory decree for 
resumption has been obtained against the defendant. (2 0! L, R„ 569.)

Ancient lakheraj tenures within an estate cannot now be resumed or 
assessed except by an auction-purchaser of the estate at a revenue-sale.
Suite by such a purchaser and his representatives are barred if  more, 
than twelve years have elapsed from the date of the sale becoming final 
and conclusive. (Bee art. 121.) By Act X IV  of .1859 and Act IX  of 1871, 
it was provided that, even as against an auction-purchaser at such a sale, 
the lakherajdar would be protected if he proved a rent-free holding 
from the time of the Permanent Settlement. This proviso is omitted 
in Act X V  of 1877, probably because such a rent-free holding is -not an 
"  encumbrance imposed after the time of Settlement ” within the mean
ing of sec. 37, Act X I  of 1859, and is not therefore liable to be avoided 
by an auction-purchaser. Notwithstanding the repeal of sec. 3, Cl. 3.
Reg. II  of 1805 by Act f i l l  of 1868 (see 1. L. R ., 9 Calc., 416), in  
Koylas Bashinee’s case (I. L. It,, 8 Oalc,, 230), a Division Bench of the 
Calcutta High Court, held that sixty years’ possession as lakheraj would 
bar the auction-purchaser’s suit for resumption or assessment of lakhiraj 
tenures created after 1st December 1790. But tenures created by the old 
zemindar after the permanent settlement of the estate are, without any 
restriction, liable to be avoided, if only the suit is not barred by art. 121. 
in  the permanently-Bctded districts, the right to resume or assess 
lakheraj land, not exceeding 100 bigahs, and held under an invalid grant 
of a date preceding the 1st December 1790, accrued to the original 
engager on the date o f the Settlement.

As to lakheraj lands, whether exceeding 100 bigahs nr not, held 
under a grant of a date subsequent to the lab of December 1790, the 
right to resume or assess also accrued to the original proprietor on tho 
date of the Settlement, if the lakheraj holding was in. existence on that 
date. Before Acts X  and X IV  of 1859 came into operation, such suits 
were governed only by the sixty years’ rule laid down in Reg. II of 1805.

The right to resume or assess lakheraj holdings, which have come into 
existence since the date of the Permanent 'Settlement, accrued to the 
original engager, or his representatives, on the dates on which the lakhe- 
rajdars commenced to hold the lands as lakheraj. But an auction-pur
chaser of the estate at a revenue-sale always gets a new start See 
Gungadhur v. Satcowrie, Oalc, Bud. Dew. Rep. for 1850, p„ ;.01. F, B „

• A 1' v - ■, A v  A  ■' A . ' A v  - -I A  A  A ' A ,  m A A  A  -
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hi which: it was decided. that, even as regards' lalfeeraj grante made ART^  
before 1790, the auobion-inirehaseris amt was not haired by h m iijti°a  , ]3 ii 1;,2 , 
brought within twelve years of ins parvh.se. hy the Act of thte
ntfiTi v was so far modified that w  p i t  for resumption or assessment could 
be-maintained if the lakherajdar proved that the lan l had been hem rent- 
free from the period of the Permanent Settlement.

The right of Government to assess invalid.lakheraj tenures exceeding 
tOOPitrehs, and held within, the ambit of a peimanontly-settled estate, 
under giants of dates preceding the let o f December 1790, has long 
aiooe-beeu extinguished by the sixty years’ limitation.

if  the zemindar is barred by limitation, a puundar or dnrputnidar 
deriving his right to sue .from the zemindar is also barred, (bee » W. w.,
...j . j ,-j yf' ]{  , 4 ;hi0 I f  the general right of Government to assess lakheraj 
land within the ambit of a khas raehal is extinguished by limitation at 
the date of the settlement of the. lchas mehal, the person with whom the 
settlement is made can.have no right to assess such land.

Period Time from which period
Description of suit. of limitotion. begins to run.

1 3 1  —To establish a periodic Twelve yenrs ... When the plain till is 
‘ ,, ,.:,rhr first refused the eh-

•> D joyment of the right.

Wo 131. (Ho. 131. Act I X .)
The right to receive payments periodically, n.g., annuities, dividends, 

i n S e s ^ a l S a S w  PL. E.. 133% I. T, li„ 10 Gala, 697), maintenance
or rent (p. 329, myra), is a periodically r^-urring right too ^ s o  fee right 
to pdas, or turns of worship (I. L. %., &Gale., h8.>, I. L. R., ’ )»
the right to recover burial fees whenever a corpse is brought for burial 
(U W a . ,  385), and the right to the enjoyment of a mitun m rotation by 
different sharers (-1 Bomb., SI) are periodically recurring-rights. A  suit 
for a rrea rs  of periodical payments should, however, be distinguished from  
a suit to establish the right- to receive these payments, (oee y. .>Zd,mput.) 
k suit by a Hindu to'establish his right to maintenance is specialty pto- -

V1A ten ora l denial'of the right does not amount to a refifsai, A refusal 
must be made in answer to a demand by or on behalf o f the plaintiff.
(Eanmad v. Doiasami. I. L . R .( 7 Mad., 341, 3-13.)

,o 2 _ T o  enforce payment, of Twelve years ... When the money sued 
money charged upon im - for becomes due.
moveable property.

■ Explanation*— The allowance
and fee? respectively called
mdlihnnd and haqqs slndl, 
for the purpose o f this 
clause, be deemed to be 
money charged upon im 
moveable property.
M0. 132. (Ho. 132. Act IX .)  Bee fee notes under arts. 63, 6A, l i t ,

11 IT rid ri* A c t ' X IV  of 1859. a suit for -numetj charged upon immoveable 
property by way a simple mortgage was governed by the six years or
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“— * the three years’ rule, according- as the covenant to p ay was duly registered
art. 132, or not, provided the plaintiff claimed to recover the money merely as a 

debt, and did not seek to realize his lien. But a suit in which the 
relief sought was the recovery of the mortgage-money by a declaration 
of the lien and a sale of the mortgaged property, was dealt with under 
cl. 1 2 , sec. 1 , a« a suit for the realization of an in terest in  land, and- as 

*  governed by the twelve years’ rule. Snob, a claim, specially where the
defendant is a subsequent purchaser of the mortgaged land, is founded 
nob upon the contract to pay the money, bat upon the hypothecation of the 
Sand. (2 Mad., 61, 80< ; Surwah Hossein v, Sharoda Cholam Mahomed,
9 W. R., 170, F . R.: Pearee Mohan *. Gobind Ohnnder, 10 W. It., 56 ; 
Janeswar v. Mahabeer, 25 W. It., 85, P. 0. ; I. L, R.. 1 Calc., 162.)
The provisions of Acts IX and X V  were evidently not intended to inter
fere with, but rather to give, legislative authority to that which previ
ously rested on judicial decisions only. And most of the Courts in India 
took this view of the matter. (See Kadho n. Mussb, Roop, 7N. W. P.,
223 ; Raghnbar n. Lnehmin, I. L. R.. 6 All., 461, 462 ; In the matter of 
T. Agabeg, 12 C. L. R., 165, 168 ; Pestonji v. Abdool, I. L. JR., fi Bomb.,
463.) But Westropp, 0. J.. and Melville, J., on the 16th of July 1877 
(see I. L. R., 6 Bomb., 720), held, that the words “ suit for money 
charged upon immoveable property,” in. art. 132, Act IX, were wide 
enough to be applicable to the personal remedy on the contract to pay, 
as w ell as to the remedy against the land. It may be observed that this 
litera l interpretation of the law is supported by two recent decisions iu 
England on the construction of the words “ suit to recover any sum of 
money secured by any mortgage ” iu sec. 8 of the English Real Property 
Limitation Act, 1871. (See Subton v. Sutton, 22 Oh. Div., 511: Fearnside 
v. Flint, 22 Oh. Div., 579.) It was, probably, with a view to obviate this 
ambiguity (which is also referred to in Forsyth v. Brisfcowe, 8 Exeh., 716) 
that the language of art. .132 was changed in 1877. Now, the words of 
the first column are “ suit to enforce payment of money charged upon 
immoveable property.” Sargent, J., in I. L. R„ 5 Bomb., 463, Norris, J., 
in 12 C.L. R., 165, and Straight, J., in I. L, It., 5 AIL, 461, substantially 
held that, whatever might be the proper interpretation of art. 182,
Act IX , the altered language of the law in Act X V ' w a8 applicable on ly  
to the enforcement of the hypothecation against the la n d ;  and that 
as regards the remedy against the p erson  of the mortgagor, the plaintiff 
had the same shorter period of limitation which was allowed for the 
recovery of ordinary debts. If the words of art. 132, Act XV of 1877, 
were, “ suits to en force a charge upon land” or “ suits to enforce pay
ment of money charged upon land, so f a r  as it  i f  a charge,” the language 
of the law would have been str ic tly  consistent with the current of 
decisions. But as the actual language of the law is still applicable 
to suits for purely money-decrees, in respect of debts charged upon 
immoveable property, it has been recently held by a Full Bench of the 
Bombay High Court: (though with some hesitation), that this literal 
construction ought to be adopted, the more specially as it is in fa v o r  
of the right to sue. According to this ruling, even a suit bo obtain a 
mere money-decree for a debt secured by a simple mortgage is governed 
by the twelve years’ rule, under art. 132, Act XV , (See Lallubhai v .
Naradn, I. L. R., 6 Bomb., 719 ; see also I. L. R., 6 Mad., 417.) In 
Itagbubar r. Lnehmin (I. L. IL, 6 All., 461), Straight and Bfodhurst, JJ., 
refer to this Bombay ruling, but say that the current of decisions 
being the other way, they are not prepared to depart from those 
decisions. And in Shiblal v. Ganga Persad, Oldfield, J., entirely dissented 
from the Bombay ruling. (See I. L, R., 6 AH., 556.) But in Muhammad
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Zaki v. Cltatku (X. L. It., 7 A ll., 120), Straight. O.J., and Duthoit, J., — —
follow and approve the view of th e  law taken b y  the Foil Bench of the ,AItT. 132,
Beni bay High Court.

The Introduction of art. 147, in ached, il o f the Limitation Act. 1877, 
has created another difficulty in the interpretation of art 132, I t  is not 
likely that the Legislature, by enacting art. 147. intended to give a 
simple mortgagee an extended period of sixty years for the recovery of the 
mortgage-debt by the sale o f the property mortgaged, when it was well 
known that from 1793 to 1877, a mortgagee had been allowed a period of 
twelve years only in such cases. In England, the Real Property Limitation 
Act, 1874, has reduced the period prescribed for such a suit from twenty 
to twelve years, and it is not at all probable that the Indian Legislature, 
while striving to make the Indian law agree with the English law (see 
Abstract o f the Proceedings of the Council of the Governor-General of 
India on the 19th July 1,877) should think of raising the period from  
twelve years to sixty years, A  simple mortgagee, as such, cannot sue 
tot-foreclosure; a usufructuary mortgagee, as such, cannot sue for 
foreclosure or sale; and at the time when Act X V  of 1877 was 
passed, a mortgagee by conditional sale could not, under the Bengal 
Regulations, institute a, suit for foreclosure. At the time when the Act 
was passed, only an English mortgage authorized the mortgagee to sue 
for foreclosure or sale in the manner prescribed by Form 109, sched, iv,
Act X  of 1877. Article 147 of Act X V  of 1877 wa3, probably, intended to 
apply to a mortgagee who was entitled to institute a suit for foreclosure, 
and who might obtain a decree for sale instead, In this view, a shit to 
realize the lien created by a simple mortgage is not a suit for foreclosure 
or sale within the meaning of art. 147. But as the words “  suit for fore
closure nr sale” may be read distribntively, and a suit to realize a lien or 
charge created by a simple mortgage is virtually a suit for the sale o f 
the mortgaged property, it has been held by a Full Bench of the Alla
habad High Court, that a suit upon a bond for* money, by which immove
able property is hypothecated as security for the debt, wherein the 
relief prayed is recovery of the amount with interest, by establishment 
o f  the right to enforce the hypothecation by auction-sale of the interest 
o f  the obligor in such property, is governed by art. 347. I t  has been 
also held by the same Court that art, 132 applies to a charge which does 
not amount to a mortgage. (Shib Lai v. Ganga Prasad, I . L, R .,
GAIL, 551, F. B .) It cannot, however, be denied that money lent on 
mortgage is, in ordinary legal phraseology, money charged upon immove
able property (I . L. R-, 6 Bomb., 719. 724); and that no distinction 
between a mortgage and a charge had been drawn in any legislative 
enactment at the date of the passing of Act XV'. Turner, G.J., 
and Tunes, J., agree with the Bombay High Court in holding (with  
some hesitation) that a, charge created by a simple mortgage is a 
charge within the meaning of art. 132. (Davani v. Ratna, I. L. R.,
6 Mad., 417.)

Pettier am, C.J., is of opinion that a rehan which does not expressly 
or impliedly give the lender himself any right to cause the property to be 
sold, creates only a charge on the property. Other Judges of the Allahabad 
High Court hold that an ordinary rehan- is a simple mortgage within the 
meaning o f Acts IV  of 1882 and X V  of 1877, (See I. L. R„ 7 A ll,, 258, F. B .)

The Bombay High Court, in the Full Bench ease (I . L. 11 „ 6 Bomb."
717, 723), observed that it might well bo doubted whether art. 132 
was intended to apply to mortgages at all, inasmuch as art. 147 had 
introduced a special provision not, contained in previous Acts, for a suit 
by a mortgagee fbr foreclosure or sale,

/wS&S\ ■ .
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—— I am nob aware of any decision of the Oaloutta High Court in which
Aft'i'. 132. art. 147 has been applied to-any suit by & sim ple mortgagee, or art.

applied to a suit for a m ere money'-decree, lu a Quit- by the mortgagee, 
on. a mortgage-bond, to recover the balance of the mortgage-debt, in winch 
the plaintiff prayed for a decree against the mortgaged property only, 
Rattigan, J..of the Punjab Chief Court, held, that art. 147 was applicable. 
Barkley, J.. of the same Court, on the other hand, held, that art. 132, and 
not art, 147, governed the case, as the plaint was not in. the form pres
cribed by ihb'dbh schedule of the Civil Procedure Code, No. 109, and the 
prayer in the plaint could not he regard ad as a prayer for the_sale ot 
the property and payment out of the proceeds, such as is provided xoi 
by the prescribed form, but rather that the sum due should bo ascer
tained and declared a charge oh the property. (Earn hath «. Musst.
Jio, Punj. Reo., No. 101 of 1880 ; Rivaz, p. 178.)A suit to enforce a charge created by a mortgage-bond, against a 
party who holds the land under a title d istin ct from that oi the 
mortgagor, is not governed by this article, but by art. 141. (bee .hatait 
Singh v . Bakar Aii Khan, I. L, II.. 5 All., I, P, C.) Article 132 does not 
also apply to cases falling within art. Ill, nor to suits for money charged 
upon moveable property,

A charge created by operation of law, not amounting to a mortgage, 
is, without any difference of opinion, a charge within the meaning ot 
art. 132. A person who has such an interest in an estate or a dependent 
talook (as a co-sharer, an undertenure-holder, or a mortgagee) as em itl-e*  
him to pay the revenue due to the Government, or the rent due to the 
zemindar, and does actually pay it, is thereby entitled to a charge on the 
estate or talook, as against all persons interested therein, for the amount 
of the monov so paid, (8 W. R., P. C., 17 ; 1 0. L. R.. 152 * 22 W - R-- DC I 
I L, R„ 6 Calc., 549 ; 6 C. L. R„ 28 ; 8 C. L. R., 210.) I f_ the amount is 
sought to bo charged on the land, it may bo sued for within twelve years 
under art. 132. (Seel. L, R , 6 Calc., 549.; and the .notes to art. 99.)
Under the provisions of sec. 171 of the Bengal Tenancy Act, money so 
paid to prevent the sale of a tenure, is deem ed a mUM'fr/age-dobt. _

In the generality of cases, the right to con tribu tion  is a personal right 
and the remedy is a personal one, and there is no lien  for the amount of 
the monies in respect of which the right to contribution arises. Ibis 
was determined toy Lord Eldon after great consideration, in the case ot 
part owners of a ship, in cr  p a rte Young arid e x  p a r te  Harrison, hi which 
he overruled the previously expressed opinion to the contrary of Lord 
Hardwicke. (7» re Leslie v, ‘French, 23 Oh. D., 552, 568.)

A suit for in terest, which has been made a charge upon immoveable 
property, is governed by this article. (See the cases noted _uncUu 
art. 63.) But where the charge amounts to a m ortgage within the 
meaning of art. 147. sixty years’ interest may he taken into account.

M a lih m a . A mulikana right is, generally, the right to receive from 
the Government a sum of money, which represents the m alik  share 
of the profits of an estate not permanently Reviled, when from his 
declining to pay the revenue assessed by the Government, or from any 
other cause, his estate is taken into the khas possession of Government, 
or transferred to some farmer or ijaradar. (See MuHiek v Mnleka,
I, L. R., 10 Gale., 1112.1125. As to suits for nialikana, see 21 W. XL, 88 ;
22 W. R„ 551; and I. L. It.. 5 Calc,, 921.)

Suits for m alikana and halts are ordinarily suits for mere m on ey- 
decrees (I. L. 1?,.. 6 Bomb., 719, 724), although, for the purposes of 
art. 132, the allowances and fees so colled ate deem ed to he money charged  
upon immoveable property. According to Spaulrie. J., the hagtjs referred
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to in. 'the explanation an- fixed charges upon immoveable property, of 
which payment: tumid be enforced by the sale of the property so charged, arts . 
and luiqq-i-chaharam (a zemindar! due customarily payable on the 184. 
sale of a house situated in the mehal) is nob a haqg within the meaning 
of this article, (Kirath v. llanosh. I. L . ft,, 2 All., SB8, 361.)

As to PalJd halts Tom Garas halts in the Bombay Presidency, see 
14 Moore I, A., 551; h. It., 1 I. A., 34 : 21 VV. R., 17.8.

.Fees attached, as of right, to hereditary offices are often called hake.
•This article applies to suits which are brought by a huMar against 

the person originally I'idMv for payment of the 7mi&, and not to spite 
against persons who have actually realized the hak, which is payable to 
the plaintiff'. A suit o f  the. latter description is a suit for money had 
and received under art. 62. f Havmukhgonri c. Harisukprosad, I. ti. R.,
7 Bomb., 191: Morbhat u, Gangadhar, L L. R., 8 Bomb,. 234 ; Besai v.
Desai, I. L. R., 8 Bomb., 426; Dulabh v, Banai, I. L. R., 9 Bomb,, 111.

. .. . ■ Period. Time from ■ which periodDescription Of suit. 0j limitation. begins to run.
133.— T o  recover moveable Twelve years ... The date of the pur- 

property conveyed or be- chase,
queathed in trust, de
posited or pawned, and 
afterwards bought from 
the trustee, depositary or 
pawnee for a valuable con
sideration.

J34,— To recover possession Ditto ... Ditto,
o f immoveable property 
conveyed or bequeathed in 
trust or mortgaged and 
afterwards purchased from 
the trustee or mortgagee 
for a valuable considera
tion .

Nos. 133 and 134. (Nos, 133 and 134, Act IX; sec. 6, Act X IV .)
These articles are now expressly made applicable to trusts created 

bv mill (See p. 188, supra.) I t  is no longer necessary that the purchaser, 
in order that he may he protected by these articles, should be a purchaser 
in good faith, (Seep. 188, supra, and the notes to sec. 10.) The 
purchase, however, must purport to be a purchase of the property 
as an absolute property, and not merely as property mortgaged, deposited, 
or entrusted. la  the case of mortgaged property, for instance, it 
must not purport to be a mere assignment of the mortgage ; and the 
onus is on the purchaser to .show this. (See- pp. 131, 161, 188, supra.)
I f  the mortgagee, instead of selling the property, mortgages it  as if it  
were his absolute' property, this mortgage will perhaps be treated as a 
sale- within the meaning of art. 134. I f this article is not applicable 
to such a case. art. 144 mast he held to be applicable.

'As to when the possession of an alienee from the mortgagor, specially 
where such alienation is nob a voluntary act, of the mortgagor, becomes 
adverse to the mortgagee, see p. 160. supra; and compare Manly v.
Patterson, 1 .1,. II., 7 Calc., 391; and Sobhagohand v. Bliaichand, L L. R .,

©  <SL
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— "• 6 Bomb., 193. Even a purchaser at an ordinary ju d ic ia l sale, under a
ART. 135. mere money-decree, can hardly be regarded as a bond, fide- purchaser of 

an absolute interest w ithout notice. (I. L, K., 6 Bomb,, 193, 205.)
Articles 133 and 134 do not provide for the case of purchasers from 

m o r tg a g o r s ,  nor for the case of purchasers who buy property in good faith 
from a person guilty of concealed fra u d  under sec, 18. (See p. 164, 
supra  ;  and the notes to sec. 18.)

These articles reduce to twelve years the periods to which the depositor, 
pawnor, or mortgagor would be otherwise entitled under arts, 145 or 148, 

Section 5 of Act XIV of 1859 provided that, in the case of purchase 
from a depositary, pawnee, or mortgagee, no suit for the recovery of the 
property from the purchaser should be maintained, unless brought 
m U M n  the time allowed for such a suit against the depositary, pawnee, 
or mortgagee himself. This proviso has been omitted in the Acts of 
1871 and 1877, probably as unnecessary,

_  . , , , Period lime from which period
Description of suit. 0f limitation. begins to run,

13/j.—-Suit instituted in a Twelve years ... When the mortgagor’s 
Court not established by right to possession
Rpyal Charter by a inert- determines,
gagee for possession of 
immoveable property mort- 
gaged.
No. 135. (No. 135, Act IX .) See pp. 160 to 164, supra, and the notes 

to art. 134, as to adverse possession in mortgage cases.
Article 146 applies to similar suits in Courts established by Royal 

Charter.
Under Act IX of 1871, art. 135 gave a period of twelve years from the 

time when the mortgagee was fir s t  entitled to possession. This very 
unfortunate provision in the Act of 1871 has been corrected by the 
Act of 1877. (Ghinarain v. Ram Monornth, 7 0. L, B., 580, 581.) This 
am ended article meets the case of the mortgagor and mortgagee 
agreeing to go on upon the footing of the mortgage after the mortgagee 
is fir s t  en titled  to possession. Under the present Act, the payment and 
acceptance of interest, it is apprehended, might be evidence of the 
continuance of the relation between the parties created by the mortgage, 
deed Until the mortgagor or his representative advances any rights 
adverse to the mortgagee, the possession of the mortgagor or his repre
sentative is not adverse to the mortgagee. (See Mankee v . Shikh 
Munnoo, 22 W .  R., 543 ; and the P. G. cases cited therein.) The mort
gagor’s right to possession determ ines when the terms of the mortgage 
entitle the mortgagee to take possession, or if the parties agree to go 
on upon the footing of the mortgage when such agreement comes to 
an end, or when the mortgage is foreclosed. It should be remembered 
that a foreclosure is considered as a m m  purchase of the laud, and that 
the effect of an order of foreclosure is to vest the ow nership and benefi
cial tit le  to the mortgaged land for the first time in the mortgagee ; 
bo that an action for possession as owner, brought within the ordinary 
period next after the order of foreclosure (against the mortgagor himself 
or any person who claims or is entitled to claim the equity of redemption 
only)* is not barred by limitation, although more than the ordinary 
period has elapsed since the mortgagee was first entitled to possession.
(See Pugh v . Heath, 6 Q. B. D., 345 ; S. 0. on appeal, 7 App. Cas.,
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2 36 ,) T h e re  ca n  ba no tw o th in g s  m ore d is tin c t or opposite th a n  AKT j 8S> 
possession as mortgagee, am i possession as owner o f  th e  estate  (ib id ). .,h e  
recovery of possession by  the m o rtg ag ee  an mortgagee does nob e x tin g u ish  
th e  in cu m b ran ce , w h ilst red em p tion  by th e  m o rtg ag o r or foreclosu re 
by the m o rtg ag ee  undoubtedly h as  su ch  effect. ( I .  L . R ., 6 All., p. 6 59 .)
W h en  th e  m ortgagee tak es  possession o f the m o rtgaged  property , n o t  as 
ow ner a fte r  foreclosu re, b u t as mortgagee under th e  term s o f th e  deed 
o f m o rtgage , h e  is aceoxmtahle to  th e  m ortgagor fo r  th e  profits w h ich  
he receives. (2 2  'W. B . t 9 0 -9 2 .)  T h e  su it provided fo r  by a rt 135 is  a  su it 
by th e  m ortg ag ee  fo r possession as mortgagee, (7  O. L, .hi.. ooO , l .  Jj. J i . ,  
g Cftlo. 6 64 ,) I t  has been held  th a t  i f  a  m ortgagee, who m ay sue to r  
possession, as m ortgagee, under th e  te rm s o f th e  m o rtg ag e , w ith in ; th e  
time allow ed by  th is  artic le , commences fo reclosu re  _proceedings and  
th u s ta k e s  steps to  alter  his position  or ch aracter w ithin  such, period, he  
will under art. 144, be en titled  to  an o th er tw elve years fro m  th e  d a te  o f 
such change o t  ch a ra c ter , (7  0 .  L . It .. 680, 581.) In  D m on ath  a. N u rsin g ,
22 W . It ., 90, th e  m ortgagee n o t h a v in g  tak en  fo reclosu re  proceed in gs 
w ith in  tw elve y ears-fro m  th e  d ate w hen h e  w as first e n titled  to  possesion 
under th e  term s o f  th e  m o rtgage, and  th e  d efen d an t b e in g  an  execu tion - 
pu rch aser o f th e  m ortgaged property , w ho asserted  an. absolute r ig h t  
in  h im self, i t  w as held  th a t  th e  foreclosu re proceedings gave the m o rt
gagee no fr e sh  r ig h t to  sue fo r  possession. I n  M adun M ohun v. A shad 
A lt I . L . R „  10 C alc., PS, i t  w ould appear to  have been  la id  dow n th a t  
un less th e  m o rtg ag ee’s ch a ra c te r  is  changed  in to ' th a t  o f  an  ab so lu te  
ow ner (b y  th e  exp iry  o f th e  y e a r o f g race  u n d er th e  R e g u la tio n s) 
w ith in  th e  tw elve years allow ed by a r t  136, he can n o t, even  in  a  s u it  fo r  
possession a g a in st th e  m ortgagor h im self, c la im  a  fresh  s ta r t  fro m  th e  
d ate  o f  foreclosu re . In  P o g h  k H eath , 6 Q. B . M a in  w h ich  a 
m o rtg ag e , in  E n g lan d , had been  ab so lu tely  foreclosed  sh ortly  a fte r  tb o  
e x rr rv  o f th e  ord inary  period o f lim ita tio n  allow ed t e a  m o rtgagee to  
sue fo r  possession, Lord Selborne la id  down g e n e ra lly  th a t  the ord er o f 
foreclosu re  g av e  th e  m o rtgagee a  fre s h  s ta r t  to  sue fo r possession as 
absolu te ow ner. W hen th e  d efen d an t is a  bond fid e  pu rchaser w ith o u t 
n otice  o f th e  m ortgage, and as such  holds th e  property ..adversely to  th e  
m ortg ag ee  th e  m ortgagee is  n ot e n titled  to a  fresh  s ta r t , sim ply because 
ho has ch an ged  h is ch aracter by  ta k in g  foreclosure proceedings. (S e e  
16 W It  P  0 . ,  19 and S3 ; 22 W. R ., 9 0 .) On th e  other hand , w hen 
th e  d efen d an t c la im in g  under th e  m ortgagor does n o t advance a  t i t le  
in co n sisten t w ith  th e  m ortgage, b u t asserts only  a ti t le  to  redeem  the 
m o rtg ag e  foreclosu re  proceedings under th e  R e g u la tio n , ta k e n  a fter  th e  
exp iry  o f tw elve years from  th e  d ate  o f d efault, a re  n o t necessarily  too 
la te  * (S e e  4 W . R ., P . 0 . ,  37 .) I n  fa c t, as a g a in st persons c la im in g  th e  
equ ity  Of redem ption only, n o  tim e  had been prescribed  by th e  law  fo r  
ta k i-m  foreclosu re proceedings under th e  R egu latio n s, tin d er  the  present 
law . 'units-tor foreclosu re are  governed by the six ty  years' rule.

I n  th e  case o f a m ortgage, th e  term s of w hich do not e n title  th e  m o rt- 
to  ta k a  possession before  th e  m o rtgage is foreclosed , the m ortg ag ee  

m ay sue. fo r  possession as ow ner w ith in  tw elve years fro m  th e  d ate o f fo re 
closure, or th e  exp iry  o f  th e  y e a r o f g race  allow ed by th e  R eg u la tio n s
fNoouoo v . L a lia , 1 Shom e. 21 ; M odun w. A shad, I .  L . h ,,  10 C alc., 6 8 .)
And even i f  th e  m ortgagee is, under th e  term s o f th e  m o rtg ag e , 
en titled  to  possession before th e  m o rtgage is foreclosed , i f  th e  m ortg ag ee  
does n o t ta k e  possession, b u t m akes some new arrangement with, th e  
m ortg ag or by w hich th e  la tte r  is  allowed  to  re ta in  possession th e  
possession th u s continued by th e  m orgagor can n o t bo considered ad verse
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___ ' t 0 th e  m ortgagee, an d  lim ita tio n  w ill n o t ru n  a g a in s t  h im  d u rin g  its

arm's . continu ance,'' (2 2  W . R ., '1 3 ;  1 Shom e, 2 1 .) B u t  i f  th e  d efen d an t in  
8 8 .-possession o f  th e  m o rtgaged  property  is  a  p a rty  w h o asserts  a  t i t le  

in co n sisten t w ith , and adverse to, th e  t i t le  o f th e  m o rtg ag ee, and  h a s  been  
in  adverse possession fo r  m ore th a n  tw elv e  years, th e  m ortg ag ee’s su it fo r  
possession m u st be  d ism issed under a r t . 144, a lth o u g h  i t  is b ro u g h t 
w ith in  twelve, years o f th e  foreclosu re  o f  th e  m o rtgage . A s to  w h at 
co n stitu tes  ad verse possession in  such  oases, see p. ICO, supra.

W hen th e r e  are tw o d ifferen t m ortgages o f th e  sam e p roperty , th e  
'puisne eiw tunbrancer m ay have a fresh r ig h t  to  sue fo r  possession as 
mortgagee, in  case th e  m o rtg ag o r redeem s th e  firs t m o rtg a g e  and  recovers 
possession fro m  th e  firs t m o rtgagee. (H a ra in  v . S im bh o o , I .  L , R ., 1 A ll.,
325, P . C .)

. . , .. Period Time from which period
Description of Su . |g limitation. begins to run.

136. —By a purchaser at a Twelve years ... When the vendor is
private sale for possession first entitled to pos»
of immoveable property session.
sold, when the vendor was 
out of* possession at the 
date of the sale.
No. 186. (N o. 136, A ct I X .)
A p u rch aser a t  a  p riv a te  sale  can n o t co u n t lim ita tio n  fro m  th e  d ate  

o f M s pu rchase, b u t fro m  th e  d ate o f  accru a l o f  h is  vend or’s r ig h t to 
sue, (B h ik a re e  v. A joodhya, 3 W  R .. 176.) A u ctio n -p u rch asers a t  a  
sa le  fo r  a rre a rs  of revenu e or re n t are  in  th is  resp ect e n title d  to  a  sp ecia l 
p riv ileg e , (S e e  notes to  a r t , 121, and I ,  L , 11., 4 C alc ., 103 ; 10 W . 11,,
1 5 ,1 9 .)  As to  w hen a c la im  fo r  possession is  not independent, o f  th e  

■ r ig h t to  su e fo r specific p erfo rm an ce  o f  th e  co n tra c t o f  sale , see  the 
notes to  a r t . 113.

A  su it fo r  possession b y  th e  vendee a g a in st th e  vendor, w hen th e  vendor 
was in- possession o f  th e  prop erty  a t  th e  tim e  o f  sa le , is  n o t gov ern ed  by 
th is  a r tic le . A rticle  114 w ill apply to  su ch  a ca se , an il th e  possession o f 
th e  vendor w ill be deemed to  be adverse fro m  th e  tim e  w h en  th e  ow ner•- 
sh ip  passed to  th e  vendee. See  I .  L . I f  , 11 C alc., 22b.

137. — Like suit by a pur- Twelve years When the judgment-
chaser at a sale in execution debtor ia first on-
of a decree, when the titled to possession,
judgment-debtor was out
o f  possession a t th e  d a te  
o f  th e  sa le ,

1 3 8 . —-B y  a p u rch aser o f  land D itto  . . .  T h e  d a te  o f  th e  sale ,
a t  a  sa le  in  e x e cu tio n  o f  a
decree, for possession of 
the purchased land, when 
the judgment-debtor was 
in possession at the date 
of the sate.
Nos. 137 and 138. (N os, 137 and 138, Ac!; I X . )  S e e  th e  n otes to a r t . 136.
A n execu tio n -p u rch aser ia, in  general, tre a te d  as a p riv a te  p u rch aser,

*
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See 12 M oore I ,  A ,, 936., th e  notes u n d er th e  te rm s " p la in t i f f ” and  ""
•* d efen d a n t ” in  soo. 9 ; *rtnl (loaend ro »•. R am eoam ar, -10 C. L . R ., 281 , P, 0 .  ABT- Hm».
Com pare SobhagchaniTs?. B h aich an d , 1 L . 11., 6 B om b . 193, 2(10,. F ,  B ,

T h e  oxeeut.ion-pnrchaser’s su it a g a in st a th ird  person , w ho lifts been  in  
pouBCHHion o f  th e  property (u n d er an alleged  p riv ate  purchase fro m  th e  
ju d g m e n t-d eb to r) is b arred , i f  su ch  th ird  p a rty  has- been in  possession 
fo r tw elve years. (S b am b lm b h ai •s.Sliivlaldas, ,1 JV. R . ,  4 B om b., 8 9 .)

■If th e  ju d g m en t d eb tor w as in possession a t  -the- d ate o f  sa le , th e  
execu tion -p u rch aser m ay o b ta in  possession in  th e  execu tio n  d ep artm en t 
under s e c s .-S IS  and 319 o f  th e  C ivil Proced ure Code. F o rm al d eliv ery  
o f possession by th e  officer o f th e  C ourt g iv es th e  pu rch aser a fre s h  s ta r t  
so fa r  as th e  ju d g m en t-d eb to r is con cern ed , but n o t a g a in st th ird -p arties .
(S e c  p . 186, supra ;  and H u t,jit  r, B u n w aree, I .  B . I t ., 10 C alc., 993,) 

f a  K rish n a  Lal1 R ad h ak rish n a , i .  L  l i , ,  10 O ale,, 402, a  D ivision 
B en ch  of. th e .' C a lcu tta  H ig h  C ourt, w hile ho ld in g  th a t  an  execu tion - 

’ p u rch aser m ay  b rin g  a  regular sm r  fo r  possession a g a in st th e  ju d g m en t- 
debtor, la id  down th a t! i f  the fo rm al possession ob tained  th ro u g h  th e  C ourt 
w as .not fo llow ed  by any  a c t of a c tu a l possession, th e  s u it  m u st be 
b rou gh t w ith in  tw elve y ears  fro m  th e  d ate  o f  sale, under a r t .  188.
B u t  th is  is h ard ly  co n sis te n t w ith  th e  - F u ll  B e n ch  D ecision  in  I . L. R ., 
r. C alc., 684 , as "exp la in ed  by th e  sam e B en ch  in  D o y an id h i.«. E e la i ,
1 1 C . L . R .,'8 9 5 , 898. T h is  question  h as  been fu lly  discussed in  Sh am a- 
ch u rn  v. M adhub, I . L . B ., 11 C alc., 93. F o r  o th e r  oases under a r t .  188,. 
wee X. I j . I t , .  4 C alc., 103 (w hich, w as decided b efo re  th e  F u ll  B e n c h  case  
referred  to  above) ; and I .  L . R,, 6 A ll,, 75, c ited  under a r t . 91.

T h e  p la in tiff , in  a  'ca se  under a r t . 138. has no righ t to .su e u n til  the- 
sale is  w njirm cil, b u t tim e  ru ns a g a in st h im  fro m  th e  d ate  o f  sale,
(S ee  pp. 227. .258, and 259, supra.') W hen th e  execu tion -p u rch aser 
o b ta in s possession, bu t is a fte rw a rd s  dispossessed)- a rt. 142 w ill apply.

.. . . . Period Time from which period
Description o, stilt. 0f limitation! begins to run.

1 3 9 .— B y  a landlord to r e * ' T w e lv e  y e a rs  . . .  W hen the ten an cy  is 
co v er possession from  a d eterm in ed ,
te n a n t.

' No. 139. (N o. 140, A ct I X .)
Thiss a r t ic le  applies on ly  w h en  th e  land  is  in  the possession o f  a  

person, w ho was a tenant o f the. p la in tiff. A s to  how . a p erson  w ho 
alleges a te n a n cy  under th e  p la in tiff ca n  p lead  lim ita tio n , see 21 W,
R ,, 70 , F . B . ; and X. L .  R ., 7 Bom b., 96. As to  how  and w h en  th e  
possession o f  th e  land becom es ad verse  to  th e  lan d lord ; see suj/ra , 
pp, 147 et seq. S u its  fo r  a rrears  o f re n t are  governed  by  a r t . 110.

M ere non-paym ent o f  re n t does n o t co n stitu te  ad verse hold ing.
(S e e  pp, 152 and 329, supra.) A s a g a in st th e  landlord  possession is n o t 
adverse u n til  th e  ten an cy  is  properly  determ ined. (S ee  pp. 152,' 153; 
supra.) T h e  landlord  m ay (u n d er a r t . M l )  sue a person w ho has 
dispossessed h is 'lessee w ith in  tw elv e  years o f  th e  exp iry  o f  -the lease.
(See  pp. 164— 158, supra, and  K rish n a  v. H arr, 1. L . B.,- 9 C alc,, 367 ;
Sheosohye v. L uchm eanur. I .  L . 1 !., 10 Calc., 677 .)

A lth o u g h  the landlord ca n n o t sue fo r  hints possession so lo n g  as th e  
ten an cy  con tin u es, i t  is open  to  h im  to  b rin g  a , su it a g a in s t th e  tre s 
p a sser’ fo r  th e  purpose o f hav ing ' h is r ig h ts  declared  as_agftin«6 such 
trespasser. (B fesesn ri r . B aro d a , I .  L , R ., 10 C alc ., 1076 .) f t  h a s  been 
also la id  dow n In  th is  la st ca se  th a t  th e  landlord  m ay, in  a  s u it  a g a in s t

■••s-vMu.p,,.   , . . .  . ,. ...........  ......... V p ! ;g
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P a r t  V I I I . — T w elve  yea rs.

------ ' th e  te n a n t  and th e  tresp asser, ask  fo r  th e  fa r th e r  re lie f  th a t  ha should
ART. 140. be p laced  in  th e  sam e p o sition  “  as b efo re” as regard s th e  te n a n t.

A rticle 139 re fe rs  to  su its  in  respect o f  ten an cies  in  w h ich  th e  lea se s  
h av e  expired  and t o h av e term in ated , or in  respect o f  te n a n cies  te rm in ab le  
bv  due notice. I t  does nob re fe r  to  a suit, by w h ich  th e  p la in tiff seeks to  
reco v er possession by estab lish in g  th a t  a  p erm an en t m okruree lease  
G r a n te d  bv a n reced in g  g h atw at) is  in v a lid  and n o t b in d in g  (as against, 
/ su cce e d in g  ghatvval). S ee  A joodhya v. C ollector, I .  L . R . ,  9, C alc., 419.

T he p u blication  o f  a  n o tice  to  q u it in  a local new spaper, under c ircu m 
sta n ce s  w h ich  m ake it  h ig h ly  probable th a t  th e  n o tice  in  question  h a s  
com e to  th e  know ledge o f  th e  te n a n t, is  n o t, w ithout, m ore, such proof 
o f  serv ice  as w ill suffice to  te rm in a te  th e  ten an cy , or e n tit le  th e  te n a n t 
to  con ten d  th a t  he rem ained , a fte r  th e  d ate  fixed by th e  n o tice  for v a ca 
tio n , in  adverse possession o f  th e  prem ises. (O h an d m al v. B o o h ra j.
I .  L.' R ., 7  B om b,, 4 7 4 .)

A landlord  is  g en era lly  a  reversioner. B u t  m  th e  case  o r  a  p erm an en t 
sa le a b le  undefbenure. th o u g h  re n t is  p ay ab le  to th e  su p erior hold er , he 
h a s  no reversion ary  r ig h t  in  th e  land. (S e e  B ee jo y  v . R a lly  Prosono,
I .  L . it ., 4 Calc. ,3 2 7 .)  A  perm issive occu p ation , w h ich  h as  very  con si
d erab le ' resemblance to  a n  E n g lish  t e n a n c y - a t - w i l l ,d . f  fre q u e n t o ccu r
ren ce  in th is  country| B ab  we are  n o t ham pered  h ero  by th e  provision 
w hich has raised so m a n y  n ice  po in ts in  E n g la n d  under sec. 5 o f  the 
S ta tu te  o f  W illiam  th e  4 th , w ith  reg ard  to  te n a n c ie s-a t-w ill, ceasing  
a t  th e  end o f th e  fir s t  y e a r ’s occu pancy. (G o bin d lal » . D ebendronabh,
I .  L . I t . ,  0  Calc., 311, 314. 316 .) A te n a n cy -a t-w ill c re a te d  by A in  fa v o r 
o f  B  is  n o t necessarily d eterm ined on th e  d eath  o f  e ith e r  A  or B . ( I .  L .
B . ( 6 C alc., 3 1 1 ,3 1 5 ; 4 B om b ., A. 0 ., 155 .) T h e  possession o f  B ’s  h e irs  m ay 
co n tin u e  to  be perm issive. (Ib id .)  . .

E v e ry  perm issive occu pation  is not a tenancy w ith in  th e  m e an in g  o f  
a r t . 139. ( I .  h. E „  5 C alc., 679, 6 83 .) W h ere  one p a rty  is  p erm issively  
in  th e  occupation o f  lan d  w h ich  b elo n g s to  an o th er , a lth o u g h  th e  period 
d u rin g  w h ich  h e  had perm ission to  occu p y  m ay  h av e exp ired , no cause 
o f  action arises u n til  one o f  tw o th in g s  h as h a p p e n e d : e ith er th a t  
th e re  h as been a dem and o f  possession on th e  part, o f  th e  ow ner, o r th a t  
th e  ow n er’s t i t le  h as b een  denied by th e  perm issive occu p an t, (fd x u r- 
ru ck d h a ree  v. E e w a t B a ll , 12 W . R ., 167, 1 68 .) So  lo n g  as such  occu pa
tio n  does n o t becom e adverse to  th e  ow ner, l im ita tio n  does n o t b egin  to 
ru n  a g a in s t  h im  e ith e r  under a r t . 142  o r a r t , 144. ( I .  1 .  K ., 6 C a lc .,
3 1 1 .)  W h ere once th e  re la tio n  o f lan d lord  and  te n a n t  is estab lish ed , i t  
is  fo r  tb e  d efen d an t to  e stab lish  its  d e term in a tio n  by affirm ative proof 
ov er and  above th e  m ere  fa ilu re  to  pay ren t. (S e e  P rem  Svtkh v. 
B h u p ia , I . h .  R ., 2 A IL, 617  ; and pp. 161, 152, su pra.)

W h en  th e  landlord  is e n title d  to  possession by reason  or any  fo rfe itu re  
o r breach o f cond ition , b efo re  th e  exp iry  o f  th e  te rm  o f  th e  lease, he  
m u st (u n d er th e  T ra n s fe r  o f P ro p erty  A c t)  do som e a c t  show ing his 
in te n tio n  to d eterm in e  th e  le a s e ; o th erw ise , th e  te n a n cy  continuet. (S e e  
sec. I l l ,  A c t  I V  o f  1882 -)

, . Period Tima from which period
Description Of suit, of begins to run,

1 40 .— B y  a rem ain d erm an , a T w e lv e  y e a rs  , , ,  W h e n  h is  e sta te  fa lls  
re v e rs io n e r (o th e r  th an  a in to  possession,
lan d lo rd ), or a  d ev isee, for 
possession o f  im m ov eab le  
p ro p erty .

«
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•r No: tio l <Sk Hi, Apt; tx.) , • ' . aS T uo.
In the same land thore. m ay at fell o ' same tim e be ail estate, m  

possession, and one estate or s e v e r a le s ta te s . in remainder)’, and an  
estate in ' revsrmm. W hen the .estate iu possession. is determined, 
the estate in remainder ( i f  there be any), otherwise the estate in 
reversion, will become an estate iu. possession. (W harton.)
• Remainder.—^That expectant portion, or residue o f interest, which, on 
the creation o f a parties a iar estate, is. at the same time conveyed away, 
by the Owner, to another who is to enjoy it immediately a fter the  
determination o f such particular estate. A  remainder does not, like 
a reversion, arise by operation o f law, but ts always-created by. act of 
parties. {.Wharton and Stephen.)'
■ A n  estate in  reversion is where any estate-i»;derived by grant or other
wise, out of a larger one. having in the original owner an ulterior 
estate immediately .expectant on that Which is so derived. On the deter
mination o f the estate so derived by grant-or otherwise, that is, on the 
determination o f theparticular estate, the possession, returns or reverts 
to the original owner, who is for this reason called the reversione>\

A  childless Hindu w idow ’s estate is no't a particular estate for life.
She is more like a tenant-in'-bail. and the. so-called reversionary heirs are 
more like the issue-in-tail. A s regards an adverse holder o f the pro-, 
petty, the.. iSsue-in-tail are barred by limitation, if  the tenant-in-tail is 
barred, .but the remainderman is not so barred. (Nobin Churider ?>. 
las nr Chunder, 9 W . R ., 305, 507, F . B .) Article l i t ,  however, expressly 
gives the 'so-called reversionary heirs privileges similar fro those which  
the remainderman or the reversioner is entitled- to under art. 140. (See 
-pn. 105-615, supra, and Sreenath v. Prosutnio, IS  0 . I t  R., .‘573, F . B. ;
I, L. ft., 9 Calc,. 931. Cl'., T. li. ft.. 9 Bomb., pp, 229~*231.)

It  may be that when an impartible estate vests in a joint fam ily  con
sisting o f - several coparceners, and is capable of' enjoym ent but by a 
siiigte m en d er at a time, the rights of survivorship vesting in the other 
coparcener!! cannot arise as between themselves, until each branch 
entitled to preferential enjoyment, according to seniority o f descent, 
either becomes extinct or relinquishes .its rights. But as between the 
joint fam ily  and adverse holders, the' senior coparcener in  enjoyment 
for the time being represents, for purpose? o f limitation, the entire' joint 
fam ily consisting,of his lineal descendants and. collateral coparceners.
The'representation1 of the junior members in thp person o f the senior 
member'is more complete than the representation o f a reversioner by a 
childless.Hindu widow. Adverse possession-, -which bars the senior m em
ber, will, therefore, bar the junior members, although their right to- the 
enjoym ent of the property does not accrue until the Senior member dies 
or' relinquishes his rights, (Vigayasami x. Periasami. I . L. ft., 7 Mad.,
242.) A  case such as bins does not fa ll wiiiljlp the terms,, of either art.
1 4 0  or art. 141. \ .

Jn the case of an.endowment, where the founder granted lands to A  
and his descendants for the-purpose of maintaining the worship of an  
idol, th e ' m anagement o f the endowment being vested in the fam ily  o f  
A ., each- member .of-such .fam ily, succeeds -to the- m anagement per 
jbttoQH* doni (by the form  of the g ift) , and it has been held that, in »
"suit to recover a share of the 'management by A ’s- grandson against 
another member of the fam ily, the plaintiff is not barred by lim itation, 
simply because his deceased father would have been so barred.
(Trim bak ». Navayan, 1. L. ft., 7 Bomb.. 188.) But a succeeding sebait 
is bound by a decree obtained by a third person against his predecessor

Q Q
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------ in respect o f th e  idol’s property. (Prosun.no Koom ari v. Golab Ohand,
A ar, 14 1. 23 W, R ., 263, P , 0 .)  A s to  succeeding vvutimdlees, see  17 W. It,. 430.

W here a g ra n t by a ’R a jah  of a mokurari lease in  lien of m aintenance 
is , by th e  custom  o f  the ray. liab le  to  revocation a t th e  instance am i a t  
th e  discretion o f succeeding R a jah s, each .Rajah w ho, having- n otice  o f a  
claim  to hold such mokurar i, allows tw elve years to go  by w ithout 
tak in g  steps to  g et rid of it , is, a t  least so fa r  as lie is concerned, 
barred by lim itation . (P etam b er r. Niljnoney, I .  L, R ., g Calc,. 703,)

I t  has been held >y th e  Bombay H igh Court, th a t , in  respect' o f rat a m  
appendent to  hereditary offices, i f  A, the present incum bent, alienates the 
laud, and a fte r  A ’s death. A ’a successor In  office suffers tw elve years 
from  th a t  even t to  elapse w ithout bringing his su it to  recover th e  laud, 
not only he, b u t his successors also, would be barred by lim ita tion ,
(R a b a ji p. Nnva, I .  L . R .. 1 Bom b., 535.) As to  adverse possession, See 
I .  L. R „ 0 Bom b., 198. W hen a perm anent tenure has been granted by a 
ff/aittml. i f  the* successor o f such yhntim l. being one o f the a ha twain v.o 
whom B en g . R eg . X X IX  of 1814 ap p lies ,. wishes to resum e th a t ten u re, 
hr m ust bring  his su it w ithin  tw elve years a fte r  succeeding to  th e  
{/Jintmili e sta te . (M adho v. Teka.it. I. L, R ., 9 C alc., 411.)

■Estates in  rem ainder or reversion are estates in  expeetuney  as opposed 
to estates in posse* oon. T h e  esta te  of the rem ainderm an or the re v e r
sioner fa lls  into possession- on th e  d eterm ination  o f th e  p articu lar estate  

| w hich precedes it.
According to  th e  E n g lish  law , a reversioner, on a p articu lar esta te  

fo r  years or lives, has th e  ordinary  period w ithin w hich he m ay pursue' 
his remedy after  Iris reversion fa lls  naturally in to  possession, independ
en tly  o f  any righ t w hich he m ay previously have acquired (b u t has 
hot exercised) to  th e  sam e by reason o f any fo rfe itu re . No one is 
obliged to  tak e  advantage o f a fo rfe itu re . T h is  |g old law , and is 
expressly preserved  by sec, 4 o f  S and 4 W ill. IV , c. 27. (B a n n in g ,

' pp, 100. 102, 147.)
A rticle 140 docs not apply to a su it by a landlord  as such. See p. 158.
When lim itation has once beynn  to  rim a g a in st th e  ow ner In  fee ; he 

cannot, by putting the estate in to  settlem ent, give now claim s to  persona 
tak in g  rem ainders, &b., under such settlem ent. (See  B an n in g , 11! ; 
and p. 163, supra.')

Description of suit. . /««<?. Tim e from which period
or limitation. begins to run.

141.— Like anil b y  a  Hindu T w elv e  years .. .  W h e n  the fem ale dies, 
or M uham m adan entitled  
to the possession o f im 
m oveable property  on the 
death of a H indu or 
M uham m adan female,

No, 141. (N o. 142, A ct IX .)  See notes to  a rts , 125 and 1-10.
W hen a H indu widow becom es a byrayitii, she is eiv illy  dead. W hen 

a  Hindu widow remarries, a ll h er rights in  h er husband’s property 
cease and d eterm ine as i f  she ia dead, (A ct X V  o f 1856, see. 2 .) 
Rem arriage  is expressly referred, to  in  art. 125. b u t not in  drift a rtic le .
As to  the owns o f proving the death, roe p, 130, supra. As to adverse 
possession in re fe re n ce  to  th e  w idow ’s estate, see pp. 165, 166. supra.

T he ru le  th a t  adverse possession which bars th e  widow bars th e  
reversionary h e ir  (9  W. It,, 505, F . B . ; 16 B . L , It ,, P . 0 ,, 10) is no
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longer the law in eases falling under art, 141. (Chunde? path v. Asaram, “
1 Shome, 167 ; SviuaUi v. Proa anno, I. Er; R ., 9 Calc., 934, F. B .) ARr. J 
The case of Saroda. v. boyam oyee, I. L . ft., 6 Oalo., 938, which, pub a 
ires trie bed. interpretation on the words of this- article, though approved 
of bv Kinderaley. J. (I. L. R ., 4 Mad.. 124, 129), has been overruled.
(I . L. II., !>Calc., 934, F, B .)

~ . , .. Period Time from which period
.Description of suit. of 1Wflwlon, begins to run.

142.— For possession, o f im* T w elve years ... T h e  date o f the dis- 
mn trouble property, when possession or dis-
the plaintiff, while in posses- continuance,
sion of the property, has 
been dispossessed or has 
discontinued the possession.

No. .142, (N o. 143, Act I S .)  A s to what is possession, see pp. 133—
14J, supra,

As to what amounts to dispossession or discontinuance o f possession, 
sec pp. 142, 143, supra,.

The word- ‘ adverse’ occurs only in arts. 124 and 144, and does not 
oocur in this or in  any other article. In  Gohirdall v. Debendro Nath  
M cllick, I, L . If,, 5 Calc., 679, Wilson, J., was o f opinion, that the 
framers of the Act .were minded to get' rid o f the distinction, between  
adverse and non-adverse possession wherever it could be done, and where- 
ever any other test could be found. With .reference to art. 142, the 
learned'J udge held, that where there had been possession followed by a 
discontinuance of possession, time ran from the moment of its discon
tinuance, 'whether there had or had not beam any adverse possession, arid 
without regard to the intention with which, or the oiroumstauces 
under which, possession had been discontinued. And it was suggested  
that, when a friend, relative or other person was permitted to enter 
into possession, the true ownef could protect him self only by establish
ing the relation of landlord and tenant between hiiuseif and the 
person so put in possession, or by insisting on periodic written aeknonn 
ledymwts of his title. But the permissive occupation or detention, in  
such cases, is legally no possession at all (see p. 136, supra) ; and the 
owner cannot, strictly, be said to be ‘ dispossessed’ or to have ‘ dis
continued his possession.’ It was accordingly held, on appeal in  the 
same case, that where the owner, in the 'exercise' of his proprietary 
right, permits some other person to occupy his-laud, or to receive bis 
rents, then (whether the relation of landlord and tenant exists between 
the parties or not) the possession of the owner is not disemtimted,. 
because, under such circumstances, the possession o f the occupier is the 
possession of the owner. (Jfcr 0a rth . 0 . J., I . L . R.,,6 Calc.. 311, 316.)
A  suit by the true owner for the recovery, of immoveable property, in  
such oases, is  not governed by art. 142. I f  the permissive oecupaub 
proves that the character of his possession has .mbscyvrntly become 
adverse to the owner (12 W . It., 260, and p.- 151, supra), and that he has 
been in adverse possession for twelve years, the suit will be barred by 
art. 144. (See I . L. II., 6 Calc., 31 J.)

In  suite under art. 142 for possession, as upon a dispossession or die- 
continnance o f possession, the onus is on the plaintiff to prove th at he, 
or the person under whom ho claims, was in possession within  
twelve years of the institution of the suit. (See pp. 114— 139, supra;  and

1 1 < S L
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I, L. B ., 9 Calc-. 120 ; I. Li, XL. ? Calc., 7 14. F. B. ; and I. L. 71., 10 Calc., 
a rts 374-.) As to how far th is rule is modified in oases where this land is 

iL . ,44 shown to have been in u condition unfitting it for actual enjoyment.
' ’ ’ in the usual modes, soo I . L , U., 9 Calc,. 744. P . B . ; and pp. 119— 129,

s u p r a ,

Suits for recovery of possession by an occupancy raiyat under bho 
Bengal Tenancy Act, 1885. are specially provided for, by that Act. Act V III. 
of 1.869, B, 0 ., as well as Act X  o f 1859 made special provisions for such 
suits by tenants- (Sc**- 7 W. it.. 186. I 1. B. ; l. L . It., 4 Calc-, 627 ; 5 Calc,,
817 ; 8 Calc., 365 ; 9 Colo., 280, 428-)

.„ - Period Time from which period
Description ol sun.. of limitation. begins to run.

143. —L ik e  suit, when the Tw elve years W hen the forfeiture
plain till Inis become enti- is incurred or the
tied by reason of any for- condition is broken,
feiture or breach of con
dition.

No. 113. (N o, 144, A ct LX.) Of, Act V III of 1885, Sched. I l l ,  No. 7.
The operation of this article has been considered in Sadlia v. Musst* 

Bhagwaui, 7 N , W» P „ 53, and in  Bibi Sahodra v. Bai Jang Bahadur,
I. L. R., 8 Calc., 224, P. 0. In. the latter case it was held, that no 
condition attached to tin life-estate in question, and that, there was 
no forfeiture of it ; but it appears to- have been'assumed that i f  there 
had been a for feiture, a, suit by the reversioner for possession, m ight 
have been barred under this article, although it was brought Within 
twelve years of the tim e when the reversion naturally fell into 
possession. In the former case it was held, that although the 
defendant, a usufructuary mortgagee for .the term o f tw enty years, 
had incurred ft forfeiture of his rights by reason of his failure!, in  
the very first year, to pay the mortgagor the annuity stipulated  
for in the deed o f mortgage, each successive failure of payment 
gave the mortgagor a new right to eject the m ortgagee ; and that 
the suit was within time under the provisions o f  soo. 23r Act IX . (The  
provisions of sec. 23, Act X V , are in this respect different from the pro
visions of Act IX .)  Article 148 does not say th at the plaintiff may not 
waive a forfeiture. (See notes to art. HO.) But i f  no new arrangement 
has been com to between the parties, and the .suit is brought to enforce 
the forfeiture under the terms of the original grant, &c„ the suit, it is 
apprehended, must be brought within twelve years o f  the time when bho 
forfeiture was first incurred. See notes to art. 75.

144. — Fo r possession of fin - Tw elve.years .. .  W hen the possession
moveable property or any of the defendant
interest therein not, hereby becomes adverse to
otherwise specially p ro vid - the plaintiff.
ed for.

No. 144. (N o, 145. A ct I X  ; see. 1, cl. 12. Act X I V .)
A  “ suit for possession”  is not necessarily a suit for physical possession.

An interest in immoveable property does not, in ’many cases, admit 
of physical possession. Possession by receipt of rent is, of course, 
possession, within the meaning of this article.

It  has been held that a suit to recover a right to an easement is a 
suit to recover an interest in immoveable property, and (when acquired

' v > -  ^
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♦ th e rw lse  than under boo. 26, Act X V ) »  gov ern ed  by the twelve years’ A R *. U 4. 
m p>, (iuruim m  v. Morfmgi, C L. K., 5 Mad., 2f>3. bee also ^  <V, %  8000  

A suit by a person, admittedly in possession an a tenant. for a. declar
ation el his ncrht to possession as proprietor, is a mut for (propnotarj ) 
possession. ( I .  L . It.. 3 A ll.. 40 .). Hoe t ho notes to art. 120, an vo whether a! < 
Lwimt-furysnitsin respect'of immoveable property aregoveimed by art. 144.
‘ T h e  w ords -  not, h ereby  o th erw ise  sp ecia lly  provided fo r  re fe r  to  su its  

fo r  possession o f  im m o v a b le  p ro p erty , an d  n o t to  s a lt s  g en era lly , (boo 
25  W R .,.52.1, 623 .-and th e  n o tes  to  a r t . 1-18.) x ,  ...

A suit by the mortgagee, for possession of the mortgaged property, 
ga in st a person who subsequently purchased the property, bona 

as an absolute property, from the mortgagor will .
within this article. (See the notes, to artB. 1*4 and Ido.) boa  hint by 
a landlord against a person who purchased the land from his tenant, 
is governed Gy this article. (Compare art. 139.) A amt against a peison 
who purchased the plaintiff’s immoveable-property,- bona jid e  and for a. 
valuable consideration, from a person Who is guilty of concealed fraud 
under see. IB, is also “ not specially- provided tor. (Bee notes to sec. lb.)
S u its  a g a in s t trespassers on  p ro p e rty  m o rtgaged  or leo«ed_will a p p a ie n tly  
fa l l  w ith in  a r t . I hi. (Bee W. I t . ,  C ap  N o., p- 3 * 6  ; E X .  K ., J  C a lc ., 8 6 7 .)
Ak to  advene Mimmi-nn in  th e s e  cases, see pp. 164— 16o, mpn',

A s u it  to  recov er possession o f  lan d  fro m  a p a r ty  w ho h a d  b een  
o r ig in a lly  p u t in to  possession o f  i t  by  th e  ow n er as a  p m w m ic e  o ccu p a n t 
is  'Governed by  th is  a r t ic le . (S e e  I. L. R-, 6 Gait;., d ll.) . ,

. A  s u it  bv a  m o rtgagee to  e n fo rce  h is  m o rtg a g e  l ie n  a g a in s t  th e  m o rt- 
r a ‘w d p ro p erty  is gov ern ed  by  th is  a r t ic le , i t  th e  d e fe n d a n t h a s  been m  
possession of i t  ad v ersely  to  th e  m o rtg ag o r and  th e  m o rtg ag ee . ( I .  L . U,, 6

6 I '  sait; to  recov er im ssession o f  m o rtgaged  p ro p e rty , as absohtie  ow ner 
a f te r  fo reclosu re , is  governed by th is  a r t ic le , , (!• X . iv., 10 Guic., b o .)

W here la n d s h av e  b een  p a rtitio n e d -b y  a p riv a te  a rra n g e m e n t b etw een  
tw o co -sh a rers, A an d  B , i f  th e ' a rra n g e m e n t by . w h ich  d istin ct  p lo ts  a re  
hold by A and  B  in  s e v e r a lty  is  a fte rw a rd s  se t a s id e  a t  th e  in s ta n c e  an 
e x e cu tio n -p u rch a se r  o f  th e  rig h ts , and  in te rests  of A m  tho  w h ole  o f th e  
lands an d  a le h  p u ryh aser ta k e s  possession o f A s un divid ed  sh a re  o f  the. 
w hole, B i?  -su it fo r  h is  sh a re  o f  th e  specific p lo ts  w h ich  had b een  a h o tte d  to  
A by su ch  a rra n g em e n t, is  g o v ern ed  by th is  a r t ic le .  ( 1 ,™ c1n ^ ^  A h  
J ,  A im ed  a P ersad . I . L . IE , B C a l c .  644, P . 0 . )  S e e  pp. I f ■ IS O ,.**! a>

•< W h en  th e  possession o f th e  defendant b eco m es a d r m e  to  th e  p la in 
t i f f  ’ ’— T h e  possession o f any p erso n  fr o m  or th  rottyh w h om  a  d e fe n d a n t 
d eriv es  h is ' l ia b il ity  to bo sued is  also th e  possession ot th e  defendant.- 
(  pide  sec 3. ) Ponsem ion p ro p erly  ta k e n  by  G overnm ent, to r  th e  e n 
fo r c e m e n t o f  a  revenu e d em and  is  n o t ad verse to  th e  JrUC ° WX n d t 8 ?  
a lth o u g h  p ay m en ts  o f  su rp lu s-p ro ceed s a re  m ad e to  Dm Ic .m d a n ,, .
Booh p ossession  is  t ik e  th e  possession o f a  s ta k e h o ld s * .w h o  h e.hE th e  
r»roperfcv fo r  th e  re a l o w n e r , w hoever he  m ay  be. _ f  b e  d e fe n d a n t. m  
su ch  a case. is. n o t e n tit le d  to  add to  th e  period d u rin g  w h ich  he has 
h im s e lf  b een  in  possession, th e  p eriod  d u rin g  w in ch  th e  G o v ern m e n t w as 
in  su ch  possession-: U #,-because th e  possession of G overn ,m  a t  W as n ot  
adverse to  th e  p la in t i f f ; an d  2 m tly . becau se th e  d e f e n d a n td o e *not « t m *  
h is  l ia b il ity  to be sued from, o r th ro u g h  th e  G overnm ent,. ( JE a ia n  k m a h 
v . B a k a r  A lt, I ,  L, R . . 8  A ll., I . I*. 0 .  T h ,.i case  is r a f^ r® f J .  * “ <* 
n la iu ed  in  I .  L . R ., 10 C alc ., 374 , 3 7 8 ; and  1. L . R ., 10 Gam ., b.h  , 7 0 8 .)
15 W h ere , in  consequence o f  d issension s in  th e  fa m ily  o f th e  r e a l  ow ners,
Government attaches their lands and holds the same aa their guardian
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Ai r 1 4a or .®.Bd doft8 no*' restore the lands to the real owners, until sixty or
■ seven ty ye.-u-s after the date of attachment, a suit by the heal owners 

against a person who entered into possession as a tenant of the Government 
is not barre l by limitation, if  brought within twelve years from the date 
f  vJ« restoration.. I  he plaintiffs would be excused by all legal principles' 
fiom h.'-ving tahen any legal, steps in 'the meantime, not only on the

B g-ronnd of their individual rights being in suspense—fn custodia, leak  in
a particular sense—but because they cm ld  not act or sue—the inability 
oi the plaint!ID to bring their suit earlier falling within the purview of 
the m axnn . fr/ttm non valentam  dffere now owrrib p r a te r  iptio, <"i’uka~ 
ram r. Sujangir. I. L. R., 8 Bomb,, 1585.) v

As to what constitutes adverse possession, see gvpra, po. 144 et irn. 
lu thocHK.i of a sale out and out, if the vendor remain in possession 

his possession is advene to the purchaser from the date of the execution  
of the conveyance. I  he commencement of the adverse possession is not.
I f n l T r Y  l i  o i  fche documoat- (Anandcoomari v. A li,T/si- tlllly i l  Up At*j 1 1  OsMC.1 229,)

'the periods of possession of successive and independent trespassers 
catrnot be added, to make np the twelve years required by tl,.U article 
file last oi the trespassers, against whom the suit'is brought, does 
not derive Ins liability to bo sued, from or through any of the preoedhw- 
trespassers. (Seepp. 170. 171. m .  supra.) ' ‘ 1 n

in  a suit falling within art. 144 (and not under art. 142. for possession 
a* ui H’n a ' • '¥ « « » ’« ) .  it is not necessary for the plaintiff to prove 
that ho was in  possession within the period- of twelve years ( I T, If' 
n All.. 1 . P. C. ; f. L. It., -H) Caleb 374, 879.) I f  the plain tiff’s-suit is not 

\ fa c ie  barred by limitation (see p. I l l ,  supra). it lies on the 
acto.udaut to prove an adverse possession for twelve years in order to 
establish his defence under this article. (See I, L. I t . io Calc 374  ■ «<) )
As to the question of mu# in  cases under art. 141, see pp. 12!), YdO, supra'.

P a rt I X .—  Thirty yea rs .

Description of suit Period Time from which period
Of limitation, begins to run.

145 “ ■ ASfftinat a depositary or Thirty years . . .  The date 0f the de- 
],awnc:t to recover move- posit or pawn,
able property deposited or 
pawned.
No. 1 -li). (No. 147, Act I X  ; sec. 1 , el.. 16, Act X IV .)
Before 1862. suits against depositaries or mortgagees for reooverv 

ot property deposited or mortgaged, were not barred by any limitation.
* (See. pp- 51* 5/., .suprai and p, 682, infra,')

As to aoAmmlr.iffwentt, of the title of the depositor or pawner or of 
his right of redemption, see sec. 19. and pp. 273, 274, and 2 7 7 . supra. '

A  depositary  is a  person holding possession of moveable property 
originally delivered to him to be kept for the owner. A pawn/e is a 
person to whom such property is delivered in pledge as security for a

Suits for money deposited under an agreement that it  shall, be payable on 
demand are governed by art. 60. Article 145 applies to deposits recoverable 
7» W ;  Cl6nw ; lt- ,)M (note) j 26 W. S., 415.) The balance' of monied 
paid to the Collector, co meet uncertain sums due for Government revenue 
subject to an adjustment whim the sharcof the revenue for which the plain’ 
tdt is responsible shall be asqerteiued.is not a deposit, ard the Collector 
311 anv» a «aa*; J8 not a depositary. (Gobind v. Collect or, 41 W. R„ .fyp)
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A suit against a person other than the depositary or pawnee is not — —
governed by this article. A ftnit against a person wlio has bought the Arts, 14C, 
property from the depositary or pawnee is governed by art. 133, 117.

Time runs from the date of the deposit or pawn, not from the date 
when the property is to be returned or the debt to be paid. (See. p. ^ 8, 
supra,)

Period * T im e from which period 
D escriptor. of suit, ()f , itnitation> begins to run.

1 4 6 . — B e fo r e  a C o u rt e a tu b - T h ir ty  y e a rs  . . .  W h e n  my p a r t  o f
lish e d  b y  Ito y iil C h a r te r  ( l ie  p rin c ip a l or in -
in  th e  e x e rc is e  o f  its  te re s t  w as la s t  paid
o rd in a ry  o r ig in a l c iv il  ju r i s -  on  a c c o u n t o f  th e
d ic tio n  by a m o rtg a g e e  to  m o r tg a g e -d e b t,
re c o v e r  from  th e  m o r t
g a g o r  th e  p o ssession  o f
im m o v eab le  p ro p e rty  m o r t
g ag ed .

No. 146. (No. 149. Act IN ; sec. 6, Act X IV .)
Bee the notes to art. 135 which provides for similar suits in the Mofusail.

The suit under this article must be brought against the original 
m ortgagor  or some other person who claims the right of redemption.
Art. 135 does not expressly state, against w hom  the suit under that.article 
must be brought.
• Under Act X IV . the period of limitation was 12 years, under .Act IX , 
it was 60 years, under this' Act it is 30 years. The provisions of this 
article are explained.in 16 WJ R., P. C., 33, and I. L, R., 4 Calc., 283. Bee 
p, 323. note 9, supra.

The 12 years’ limitation will apply where there has been no payment 
on account of the mortgage- debt. (Ramch under v. Juggutmonmohmee,
X. L. ft., 4 Calc., 283.)

This article does not apply, when the defendant is a. person other than 
the mortgagor. A person wbo represents the mortgagor ai d merely 
claims the equity of redemption is, of course, bound by this article.
In England under 7 W ill, and 1 Viet., G. 28, even where a third party is 
in possession, payment of interest by the mortgagor saves the mortga
gee’s suit for possession. (See. p. 163, supra.)

Part X .—Sixty years.
Period Time from which period

Description of suit. of limitation. begins to run.

147 . -— B y  a m o rtg ag ee  fo r  S ix ty  y e a rs  . . .  W h e n  th e  m o n ey  s e *
fo re c lo s u re  o r sale. cu red  b y  th e  m o r t

g a g e  b e co m e s  due.

No. 147.
Before the Transfer of Property Act, 1882. the mortgagee, under the 

Bengal Regulations, had to apply to the District Judge to issue a notice 
of foreclosure on the mortgagor or his representatives, and it’ the 
mortgage-debt was not paid off within a year of the service of such notice, 
the mortgage was foreclosed.' There was no limitation applicable to such 
an application. (22 W . It. p. 94.)

A  suit to foreclose an English mortgage or an equitable mortgage, in 
a court established by Royal Charter, was under Act X IV  o f 1859 
governed by sec. 1, cl. 12, (Bee I. L, R .f 3 Bomb., 812, 331.) Under
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Alt ' 148. A.ct I X , such a suit m ight be treated as a suit for the enforcement of 
a charge under a rt 132 or as a suit for possession of mortgaged property 
wader art. 11!), (DanpUt v- Adarji, I. I ,  B .,8 Bomb., 312. 331.)

According to the Calcutta High Court , the 12 years’ rule applied to.a  
gait for foreclosure under Act X IV  and Act IX , (Rainchunder t?»
Juggufcuionmoh incô , II L. R ,  1 Calc., 283, 302 ,303 .)

As the rh-ht to foreclose is, in the absence o f any stipulation, co
extensive with the right to redeem, the name, period of limitation should 
fee prescribed' for suits' for -fo reeloaure and suite for redemption. -Act X V  
expressly allows 60 years in both cases.

As to whether a suit by a simple mortgagee to- enforce the payment 
of the mortgage-money by a, sale of the mortgaged property is governed 
by this article or by art. !B2, see I. It. It., 6 All., 351, F , the notes
to art. 132. As to what mortgagees are entitled to sue for foreclosure or 
sale, see notes to art. 132. I f  the mortgaged property- i s ' in. the posses
sion o f a person who claims to hold the property .as his absolute property, 
adversely to the mortgagor and mortgagee, the- m ortgagees suit Wiil 
be governed by art. 111. (See. if! W , It.. P . 0 ., 19 ; 1. L. it.. 2 Mad., 226.)
A  suit against such a person, is not'a.suit iox foreelamm o f  the mortgage, 
hut a suit for possession o f the property. (Compare Manly v. Patterson,
I. It. It., % Calc., 3W .) As to the effect of a foreclosure, see p. 621,

p. . .. , , Period Time from which period
Description Oi * of limitation. begins to .run,

148.;— A g a in s t  a m o rtg a g e e  S ix ty  y earn  . . .  W h e n  th e  r ig id  to  
to re d e e m  o r to r e c o v e r  red eem  o r  to  r e 
p o sse ssio n  o f  im m o v ea b le  co v e r  p o s s e s s i o n
p ro p e r ty  m o rtg a g e d . a cc ru e s .

P r o v id e d  th a t  a ll 
c la im s to  red eem , 
a r is in g  u n d e r in 
s tru m e n ts  o f  m o r t
gag e  o f  im m o v e
a b le  p r o p e r t y  
s itu a te  in B ritish  
llm m ah, Winch have 
b een  e x e c u te d  b e - ' 
to re  th e  f ir s t  day o f  
M ay  1 8 6 3 ,  sh a ll b e  
g o v e rn e d  by th e  
ru les o f  lim ita tio n  
iff fo r c e  in Unit 
p ro v in c e  im m ed i
a te ly  b e fo re  th e  
sam e d a y .

No. 148. (No. 148. A ct IX  ; sec. I, cl. 15, Act X IV .)
See notes to art. 145.
Before the enactment o f cl. 15, sec. 1, A ct X IV  of 1839, there Was no 

limitation to suits for the redemption of mortgages. (See Data v. Satfrax,
I. L. B ,, 1 Ail,. 125, 427.) But if a bond fide possessor held the property 
for the prescribed period, the mortgagor could not recover the property 
from h im . (See pp. 52 and 67, svfra.)



/ <T  V'*. %■ \ ■■

■ ' ' (SI.
A P P E N D IX . 6 3 .3

S E C O N D  S C H E D U L E —F ib s t  D iv is io n  ; S u ite— (c jk t ft .)  A c t  X V
OF

Part X ,— Sixty years. 1877 .

. P o l1 su its  a g a in st a m o rtg ag ee  o f  im m ov eab le  property fo r  th e  recov ery  “
o f  th e  sam e, A ct X I V  o i  1859 p rescribed  a  lim ita tio n  o f  fiO y e a rs  -from a r t . 119. 
th e  tim e  o f  m o rtg ag e . A' s u it  even' a g a in s t  a n tu fru otn a ry  m ortgagee, 
w as b u rred  a fte r  60 y e a rs  • fro m  th e  date, o f  th e  m o rtg ag e .. (S e e  p. 189, 
supra.') A  su it by a sim p le  m o rtg ag o r t o  redeem  th e  m o rtg a g e  w as n o t 
g o v ern ed  by th is provision .

A c t  I X  o f 1871 re -e n a cte d  th e  sam e ru le  in  very  n e a rly  th e  sam e words 
w ith  a  proviso in fa v o r  o f  ce rta in  m o rtg a g e s  in  B r it is h  B u rm ah . A c t 
X V  of' 1877 speaks o f  s u its  fo r  redemption as w eil as o f  su its  to  recover 
p o ssession  o f im m oveable property m o rtg ag ed . And th e  period  o f  6 0  
y e a rs ,1 u n d er th is  A ct, ruins, not fro m  th e  date o f th e  m o rtg a g e , b u t fro m  
th e  t im e  w hen th e  r ig h t  to  redeem  or to  re co v e r  possession accru es. As 
to  w h en  th is  r ig h t accru es , see sees. 60  a n d  62 o f  th e  T r a n s fe r  o f  P ro p e rty  
A ct. E v e n  w here th e  m ortg ag e-m on ey  is “ rep ayab le  within 10  y e a rs ,” 
th e  r ig h t  to  foreclose, an d  co n seq u en tly  th e  r ig h t to  red eem , does n o t 
a cc ru e  u n til  a f te r  th e  expiry o f 10 y e a rs , (V a d jc e  vL V a d je e . I .  L . R .,
6 B o m b ,, 2 2 .) A w r itte n  a ck n o w led g m en t o f th e  r ig h t  o f  th e  m o r tg a g o r J 
g iv es a  fre sh  s ta r t  tin d er sec. 11). (S e e  pp. 278-277, su p ra .)

T h is  a r t ic le  ap p lies so lon g  as th e  re la tio n  o f  th e  p a rtie s  is  h o t 
ch a n g e d  by foreclosu re . I f  th e  r ig h t  o f red em p tion  is  e x tin g u ish e d  by 
fo re c lo s u re , th e  m o rtg a g o r’s su it is  not a su it fo r  redemption or fo r  
re co v ery  o f  property  mortgaged. (S e e  L o t f  Ilo sso in  v. Abdool AH, 8 W'„
R . ,  4 7 6 ;  IJromhomoyi v . Jvgohmulhoo, 7 C. L . R ., 683, 589.7 T h e  sam e 
r e m a rk s  m ig h t apply to  ca ses  w here th e  m o rtg ag e -d eb t h a s  been paid o f by 
th e  u s u fr u c t  or o th erw ise . B u t  see B ab o o  B a ll  v . Ja m a l  (9  W . R ., 1 8 7 ,F .  B .)

T h e  m e re  assertion  o f  am adverse t i t le  by  a  mortgagee in  possession does 
n o t-e n a b le  h im  to  a b b re v ia te  th e  period o f  60 years. ( I . L . R ., 1 A ll.. 6 5 5 .)

A r t .  118 applies to  s u its  a g a in st a mortgagee or a g a in s t  p erson s claim* 
iny under th e  m o rtg ag e e , excep t p u rch a se rs  fo r  valu e ( a r t ,  1 8 1 ). b u t i t  
docs n o t apply to  su its  a g a in s t  strangers, n o r  to  su its-w h ich  a re  n o t su its  
fo r  red em p tio n  or fo r  re co v ery  o f  p ro p erty  m o rtgaged . (A m m o  v. R am * 
k r is h n a . ! .  L. R ., 2 M ad., 226. B u t  see 12 B o m b ., 180 .) I f  th e  o w n er o f  
th e  r ig h t  of red em p tion  o f  part o f an  e sta te  u n d er m o rtg a g e  p ays th e  
*>AoiJndebt and red eem s th e  whole m o rtg a g e , he th e re b y  p u ts  h im self in  
th e  p la c e  o f  th e  mortgagee and holds th e  other p a rts  o f  th e  e sta te  as a 
s e c u r ity  fo r  th e  su rp lu s p ay m en t lie  m ay  have been ob lig ed  to  m ake,
(A sa n sa b  v. V am ana, I .  L . R „ 2 Marl., 2 2 3 .)  A su it by  th e  other oirncrx 
o f  th e  e q u ity  of red em p tio n  fo r  reco v ery  o f  th e ir  sh ares  o f  th e  p ro p erty  
w ill, in  th is  view , be gov ern ed  by th e  6 0  y e a rs ' ru le  u n d er a r t . 118. (S e e  
p. 162 n o te , supra.) T h e  possession o f  th e  red eem ing m o rtg a g o r  is n o t 
a d v e rse  to  b is  co -m o rtg ag o rs  u n til th e  d a te  o f  red em p tion , an d  th e  la t te r  
w ill h a v e , at least, 12 y e a rs  to  reco v er th e ir  shares u n d er a r t .  H I .  (S e e  
I .  L . E „  3 A ll,. 24, F , B . ;  I .  L , It ., 7 M ad .. 2 6 .)

As to  w h en  possession becom es ad verse  in  cases o f m o rtg a g e , see pp. 160- 
161, su p ra , and notes to a r ts . 135, 1 4 1 ,1 .4 6 , an d  147,

A s to  w h eth er th e  I’ig h t  to  officiate a s  p r ie s t  a t  th e  fu n e ra l  cerem on ies 
o f  H in d u s  in  a jta r t ic u ia r  moitza is  immoveable p ro p e rty  w ith in  th e  
m e a n in g  o f  th is  a r t ic le , see  13 0 . L . R . ,  2 6 3 , and  pp. 177, 202  (n o te s ) , supra.

t,  • . .  Period Time from which period
Description of Sg |  of Umitation. begins to run.

1 4 9 ,— A n y  su it by o r  on  b e -  S ix ty  y e a r s  W h an  th e  p eriod  of
h a l f  of th e  feecretai-y o f  lim ita tio n  would begin
State for In d ia  in  C o u n c il. to  ru n  u n d e r th is A c t

a g a in s t a  lik e  su it by  
a p rivate, person .

■" ' ■ i -
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A c t  X V  S E C O N D ■ S C H E D U L E  — F i r s t D m sio jx  : S u its— ( c o n k l )
OF

1S77_ Part X . — S ix ty  y e a r s .

No. 149. (N o . 1,50. Act I X .;  BOO. 17,. Aot X I V .)
*.......  ‘ As to the did law on the subject, see pp. 61, 61, and 69. mpra. Deng.

Reg. I I  of 1805 allowed 60 years to suits by o r  on  b eh a lf o f  G overnm ent for 
n-uy p u b lic  rights or claims whatever, in the m ofussil o f the .Presidency 
o f Bengal. Sec. 17, Act X I V  o f 1809, left the law on this subject un
affected by its  provisions, Reg. II  of 1805 was repealed by Act V III of 
1808, {See the note to sec. 17, A ct X IV  of 1859.) Act I X  of 18’< 1 pres
cribed 60 years’ limitation to suits in  th e  n a m e  of the Secretary of 
State for India in Council. A c t X V  of 1877 prescribes the sam e period 
for suits by  o r  on beh alf  o f the Secretary of State for India in Council,

Under B ong. Reg. II  of 1806 it  was necessary to  consider whether the 
suit was in  respect of & public right. Tire recovery of costs incurred by 
Government in. the character o f agents was not a public right. (Govern
ment v. Shurrafoonnissa, 3 W  It., P. C., 31.) Under Reg. II of 1805, sixty 
years was fixed as the absolute lim it beyond which neither fraud nor any 

•other special allegation gave the Government a cause o f notion, (Bro* 
man mid v. The Government, 5 W . E., 136.) I t  is otherwise under Acts 
I X  and X V .

As to actions and contracts by the Secretary o f State, see secs. 66, 68 
o f 21 and 22 Viet,, ebap, 106.

Applications for execution o f  decrees by or on- behalf o f Government 
are, it has been lipid, governed by the ordinary rule applicable to private 
suitors, (See Construction No. 1348 ; Cal. Sud. D ew . Rep. for 1854, p. 426;
The Collector v. Sheelmry. 22 W. It., 512; Appaya v. The Collector, I, L. It.,
4 Mad,, 155.) I t  is true that in  Shamee Mahomed v. Moonshcc Mahomed (11 W. It., 67), Norman and .Jackson, JJ„ held, that the right o f Gov
ernment; to the value of the stamp duty w hich had been remitted in 
respect of a pauper suit was a public right w ithin the m eaning of Reg.
I I  of 1805, and that the Grown not- having been named in sec. 20, Act 
X IV  of 1859, was not barred by the 3 years’ lim itation provided for in 
that section. But under Act I X  o f 1871, it was held that, as regards the 
question o f limitation, so far as appeals and tipplivatimi* were concerned, 
the Legislature made no difference between Government and its subjects.
(Votiuhai v. T he Collector, I . L . R., 7 Bomb., 552, note.)

It has not yot been finally decided by all the High Courts that the 
maxim Xv-Mvm tempus oeonrrit regi (uo time affects the Crown ) applies 
to this country. The maxim could hardly have applied, bo the East India 
Company, and so far as the Secretary of State in  Council, under 21 and 22 
Viet., c. 107, stands in the place o f the. old Company, it may be doubted if  
the maxim applies even to him . (See I. h . It., 4 Mad,, 165 ; 1. L. R„7 Bomb., 542,, 545, Of. pp. 199 and 431, supra.)

But as Act X  V contains express provisions prescribing- limitation to the 
Government for the institution of suits (art. .1.49) and the presentation  
of criminal appeals (art. 157), it  may be in fe r r e d  that the Legislature 
contemplated that the Crown should enjoy a privilege to the extent 
expressed and no further— e x p i ’e m m  fa r U  c e s m r e  taciturn.. (A ppaya v.
The Collector, I. L, R .. 4 M ad., 155.) It may he observed, however, that 
the third division o f the second schedule o f A c t X V , which relates to 
applications, does not make any express provision as regards applications 
by Government. (See pp. 431 and 432, supra, as to the effect of naming  
the Crown in  one part of a statute and not n am ing it in another.)

Where the M ahometan Government had made an endowment for 
pious and beneficial purposes, and the plaintiff, upon his appointment as 
■mvtwoilre or superintendent o f the endowment, sued to recover posses
sion of property belonging to the endowment, it  was held th at, under
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S E C O N D  S C H E D U L E —-F ibst D ivision ;, . S u m - (could.) A c t  X  V 

P a r t  X .-r -  Sixty yea rn .

B en g . R e g . X I X  o f  1810, th e  omtucaUec was th e  agent o f  G overn m en t  fo r  •—
p e rfo rm in g  i t s  d uty  o f  p ro te c tin g  th e  e n d o w m en t fro m  m isa p p lica tio n . a.u t , 150'. 
and th a t  the. s u it  fell w ith in  th e ' 60 years’ ru le  under R e g . 11 o f  1805.
(Je w a n  D aa? v. Sh ah 'K u b ee ro o d d in , 6 W . R.,. P . C ., 3 .)  A s th e  G o v e rn m e n t . 
has now d iv ested  itse lf  o f th e  m a n a g e m e n t o f  re lig io u s  en d ow m en ts and 
as th e  p ro v isio n s o f R e g . X I X  o f  1810 h a v e ' beers m odified, th e  o rd in a ry  
ru les o f  lim ita tio n  are  now  ap p lica b le  to s u its  toy mtUwallee.% (S l ia ik  
L a til v. L id ia  B r i j .  .17 W .  R .. 4 3 0 .)

W here th e  G ov ernm ent h a s  n o  t i t le  to in te rv e n e  in  a co n test b etw een , 
tw o p riv a te  ow n ers, i t  can  n o t, b y  im p rop erly  m a k in g  com m on c a u s e  w ith 
th e  p la in tiff , ex ten d  th e  period  o f lim ita tio n  to  s ix ty  years. (G-unjra 
Goviud t . T h e  C ollector. 7 VV. XL, P . 0 . .  2 1 .)  B u t  w here a  g h a t malice 
tn eh al w as attem p ted  to .b e  co n v e rte d  in to  a m a l rnehai b y  th e  co l
lusion o f  th e  zem in dar an d  Use fo rm er gh-atiml, th e  G o v ern m e n t, i t  was 
held ,'could  -properly  m ake com m on cause w ith  a  su cceed in g  g h a tw a l fo r  
th e  .recovery  o f  th e  g lm fw a lU e  lan d s. T h e  60  y e a rs ’ l im ita t io n  w as 
applied in  th is  case. (P e tu m b e r  v, J a g g u r n a th , ' 18 W .l l . ,  130. se e  also 
5 \V, I I ,  1 3 6 .) But, com pare th e  rem ark s o f M a rk b y , J . ,  in  E rs k in e  v.
The G o v ern m en t. 8 W. It., 232 , 2 38 .)

I f  has b e e n  h eld  th a t  a  p r iv a te  p erson , b y  th e  m ere  f a c t  o f  h is  p u r
ch asin g  a  khan mehal fro m  G o v ern m e n t, does n o t  g e t  60 y e a rs  w ith in  
w h ich  to  b r in g  h is  su it fo r  re co v ery  o f lan d s b e lo n g in g  to  su ck  m eh al. 
and th a t  su c h  a pu rchaser is  bou n d  by  th e  o rd in a ry  rule o f  l im ita tio n .
(B oondi I to y  v. P u n d it B U n see, 24 W. It., 6 4 .)  W here th e  p la in t if f , a s  
lessee u n d e r a  G ov ern m en t s e tt le m e n t, c la im ed  ce rta in  laud s o f  w h ich  
th e  d e fe n d a n t, another lessee  o f  G ov ernm ent, had  held p o ssession  fo r  
m ore th a n  12 y e a rs , it  w as h e ld  th a t  th e  p la in t if f  w as n o t e n tit le d  to th o  
extended lim ita t io n  under K e g . IF  o f 1805. (.A sso o r. R a j bo. 10 W . I t , ,  7 6 .)

I n  E n g la n d , th e  p riv ilege o f  th e  Crown h a s , in  some cases a t  least, 
been ex ten d ed  to  a grantee-or lessee  o f  the C row n. (H oe v  R o b erts , 13 M ee. 
and W .. 5 2 0 :  L ee  ®. N orris, C ro . R liz .. 3.11 ; B a n n in g . 251 • B ro w n , 9 1 .)
W here th e  G row n tak es  as ass ig n e e  th e  r ig h ts  o f  a  s u b je c t , th r o u g h  a fo r 
fe itu re  o r o th erw ise , th ere  is m o re  d ifficu lty  in  th e  question . (S e e  B ro w n ,
543 ; B a n n in g . 2 52 .) In  B r i t is h  In d ia , m g  s u i t  b ro u g h t by  o r  on behalf 
of th e  S e c re ta ry  o f S ta te  fo r  In d ia  in  C ouncil is  gov ern ed  by th e  6 0  y ears 
rule. B ub t h e  C ourt h as to  co n sid er w h eth er  o r n o t th e  r ig h t  o f  th e  
s u b je c t w as barred  or extinguished  a t  th e  date, o f  th e  a s s ig n m e n t. I f  
th e  r ig h t  w as n o t  barred  o r e x tin g u ish e d  .on t h a t  d ate , art,. 149 w ill 
give th e  S e c re ta ry  o f  S ta te  a n  exten d ed  period.

S econd D ivision : A p p e a l s ,
S ecs. 4 , 5 . 6  an d  1 3 apply to  appeals as w ell as to  su its  and  a p p lica tio n s .
A n a p p lica tion -for leav e  to  a p p e a l as a p au p er (sec, 592, Civil P ro ce d u re  

Code), or a h  a p p lica tio n -fo r  th e  adm ission o f  a n  appeal to  l l e r  M a je s ty  
in  Council (s e c . 598. ibid}, is  not an  appeal. S u ch  ap p licatio n s a re  provided  
fo r by a rts . 170  and  177. I t  m ay  b e 'm e n tio n e d  h e re  th a t  th e  w o rd s “ A 
High C o u rt ” in clu d e  the h ig h e s t  c iv il  co u rt o f  ap p eal in  any p ro v in c e  o f  
B ritish  In d ia . T h e  Chief C o u rt o f  th e  P u n ja b  an d  th e  C ourt o f  th e  J u d i 
c ia l C o m m ission er o f  R u rm ah  a re  H ig h  C ourts. (S e e  A ct I  o f 1 8 6 8 .)

D escription of appeal. .  Tlm«  .fn ,!n '' h k h  Periot11 11 of limitation, begins to run.
1 5 0 .— U n d e r  tiie  Code o f  S e v e n  days . . .  T h e  date o f  th e  seu -

Cri initial P ro ced u re  fro m  fe n ce .
a s e n te n c e  of. d eath  passed
by it S e ss io n s  Ju d g e .
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A c t  X V  S E C O N D  S C  11 K  D  U L  E — S k'c o k d  D i v i s i o n ; A v n e  a ns— (eo n td  )
OF  ̂ V  ■■ O ' v ;-;"

1HTT. Description of appeal. JPenocI Time from which period
-------. of (mutation. begins to run.

151-“ From « decree or order T w enty days . . .  T h e  date of the decree'
iW  & 106 o {. tlT1̂ 0f the H i *J* or order.

* of Judicature at Port W il 
liam, Madras and Bom 
b a y * in the exercise o f its 
brigi11al jurisdiotion.

. sp o o ls  from original decrees of the Punjab Chief Court, see
A ct X V II  of 1877, sees. 17 and 18,

'* ‘ date of the decree. ’ ..As the decree is to bear date the day
ou which the judgm ent is pronounced, the appeal must be filed within 20 
days from the day on which the judgment is pronounced. So long as the 
ljeg^lftfcure does not alter the law , this rule applies even when the 
decree is not drawn, up and sighed until after 2{} days have, expired from  
th 1:? delivery of the judgment. I f  the party against whom judgm ent is 
given applies for a copy of the deoree before these 20 days expire, his 
appeal may be saved by the provisions of sec. 12. (R ainey r. Broughton,
1. L . R., .10 Bale., 652.) '
I d.i.—--U nder the Code pf 1  Uirty days . . .  T h e  date of the decree 

( i vi l  1 rocedure, to the or order appealed
.(yOHi't of n District 3 nst.

A ny order made upon an application for a review of judgm ent 
(except an order rijeduig the application) becomes, if it in ‘ any way 
modifies oi alters the original order (although the modification or 
alteration extends only to cue rectification of a clerical mistake), the 
limit order la the Case, fh o  party aggrieved by  the original decree is 
entitled (although the modification or alteration was made in his favor) 
to treat the order upon review of judgment as the final decree ot order 
in the-case, and may appeal within thirty days from  its date. (Joy Kissen  
v, Ataooi, L K, . l-> Calc., 22.) The same rule applies if an application 
. f®view of judgm ent is granted, but on review the original deoree 
is ultimately -upheld.

...JTndei the same Code, T hirty  days .. .  T h e  date of the order
section (101, to a High refusing the certifi-
Court.. . csite.

This appeal is from  an order refusing to certify that a final decree 
passed by a court other than a High. Court is such that it may be 
appealed to Her Majesty in Council.

B>4. -Tinder the Code of Thirty days .. .  T h e  date of the se n - 
Criminal l rocedure, to any fence or order a p -
court other than a High Court. pealed against.

1 5 6 ,— Under the same Code, S ixty days . . .  D itto , 
to a High Court, except in 
the eases provided for by 
K o , 1.50 and N o , 157.

* ^htvtvnrds “ or die Chief Court of the Punjab ” are inserted after “ Bombay’* 
oy Act XVII of 1877, sec. 12, 1
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APPENDIX. (J37

SECOND SCHEDULE—Secono .Division: ArrBAES—(ednidrj, Aot XV
Description of appeal* ,  J c.r'°5 lim e trim which period

1 1 * of limitation* begins to run. 18/7.
1 3 6 .— '(J»<1er th e  C o d e o f  N in e ty  days . . .  T h e  .d s te o f th e t le c r e a  I— *

C ivil P ro ce d u re , to  a  I Iig h  o r  o rd e r  a p p e a le d  , l l h
C o u rt , e x c e p t  in th e  cases a g a in st , 100 b l *
provided  fo r  b y  N o . 151 
and N o . 1 53 .

A second appeal to the Judicial Commissioner of British Biirmah 
wader secs. 27 and M  of the Burmn.li Courts Act was not intended to be 
governed by this articl'd (Mahomed Inodeen, I. L, R., 10 Calc,, 94G.)
1 5 7 . — U/i/ler th e  C od e o f  S i x  m o n th s . . .  T h e  d a te  o f  th e  ju d jr -

C rim inal P ro ce d u re , from  m e n t a p p e a l e d
a ju d g m e n t o f  a c q u it ta l . , aaainsi,.
For the old law on the subject, see sec. 272, A ct X  of 1672, sec, 23,

A c t  X I  o f  1874, an d  E m p ress :D. Jy a d u lla , I .  L. R ., 2  C alc,, 76,

Thtbi> Division i Applications.
Secs. 7— 9, 1.4,17— 19 of the Act apply to application* as well as to suits.

Secs. 1, o, 6 and 12 apply to applications as well as to suits and appeal*.
Description of application. £ /. G1,'0<b lime from wldoh period

Oi limitation. begins to run.
1 5 8 . — U n d e r th e  C o d e o f  T e n  d ays . . .  W h e n  th e  aw ard  is

C iv il P ro c e d u re , to  se t ' su b m itted  to  th e
asid e an aw ard. C o u rt.
Chap. 37 of the Code of Civil Procedure Is referred to here. Under 

Sem 522 of the:Code, if no application is made within the prescribed 
period to set aside the award of arbitrators (to whom any matter in  
dispute between the parties to a suit, has been referred by the Court), 
the Court is bound to give judgment according to the award, pro
vided it sees no cause to remit the award for the reconsideration of the 
arbitrators. As to the computation of the period, see sec. 12, last para.
1 5 9 . —  F o r  leav e  to  ap p ear T e n  d ays . . .  W h e n  th e  su m m on s

and defend a s u it  u n d er is  served
C h a p te r X X X I X  o f  th e
C o d e o f  C ivil P ro c e d u re .

Chap. 39 of the Code refers to summary procedure on Negotiable 
Instruments. See see. 533 of the Code.
1 6 0 .  — F o r  an o rd e r  u n d er F if te e n  days . . .  W h e n  th e  a p p lica tio n

se c tio n  6 2 9  o f  th e  sam e fo r  review  is r e -
C od e, re s to rin g  to th e  file  je c te d .
a re je c te d  a p p lica tio n  fo r 
review ,

1 6 1 .  — * F o r  th e  issu e o f  a T w e n ty  days .... W h e n  th e  p a y m e n t
n o tice  u n d er se c tio n  2 5 8  o f  ' o r  a d ju stm e n t ia
th e  sam e C o d e, to  show  m ad e .
ca u se  why th e  p aym en t o r 
a d ju stm e n t th e re in  m en 
tioned  should n o t be  r e 
cord ed  as c e rtifie d .

* Original!y this stood as follows: “ For an order under section 258 of the same 
Code compelling ii decree-holder to certify payment or adjustment.”  The amend
ment was made by Act XII of 1879.

t'VA'A: Av-''-'. AA:U .■ "'A' A . * A A/.\A;.AA ■ 1 XA-A'
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A<)t X V SKCO.'s D S B IiE D T J L B --T hib0 D iv isio n : A pplications — (could.)

18 77* ,T'm PWtimt out o f court of money payable mider a decree, <m the
___ adjustment of a, decree in whole or in part, is required to be certified by

:Vtts docrue-holder to the court whose duty it is to execute the decree
Wl~6$ • ’ tm —  application of the judgment-debtor, the decree-holder fails 

to show cause-why. the payment or adjustment should not be recorded 
as certified, the court records the same.

Description, of application. . „f’ e.r*ot! Time from which period
ot limiuitron. begins to run.

1 6 2 . — Fm- a review of ju d g- Twenty days .. . 'th e  date of the decree
ment by any o f the High or order.
Courts of Judicature at 
Fort W illiam ,M adras and 
Bombay* in the exercise 
o f its original jurisdiction.
Bee sec. (52:5 of the Civil Procedure Code. Compare X » , ITS, which 

applies to applications for reviews of judgments of the Mofussil Courts 
and o f the High Court in the exorcise of its appellate jurisdiction.

Arts, i 02 KM,, arts. 166— 176, arts. 172 and 173, arts. 175, 177 and 180 
do not in term refer to the Code of Civil Procedure.

163. By a plain till, for tm Thirty days .. .  The date of the dis
order to set aside a dismis- missal.
sal by default.

See sec. 103 of the Civil Procedure Code, and compare art, 163.

I fD. --B y  a defendant, for an Thirty days ...T h e  date of executing 
order to ses aside a ju d g - any process for enfore-
ment ex parte. ing the judgment.
See sec. 1 OS of the Civil Procedure Code, and compare art. 169, Under 

this article, time does not begin to run until sometime after the accrual 
ot the right to apply. The defendant has a right to  apply to set 
aside an ex pnr-te judgment, even though no attempt has been made 
to enforce the judgment.

A  notice to show cause why the decree should not be executed, under 
sec. 248 of the Procedure Code, is nob a “ process for enforcing the judg
ment.”  A  legal, process of attachment-dr arrest must, bo formally exeeht* 
ed before time begins to run against the applicant. (Poorno o. ProSsuno,
I. .Li. It., 2 Calc.. 123.) The Court may presume'that the process of: attach
ment was regularly executed. The date of executing the fast process 
sots, time running against the applicant, oven if  he is not aware of it. 
(Bhoobiu^essury r  Jadobendro. I. L. R, 1) Calc,, 869.) The service o f a 
precept or injunction on the defendant in pursuance o f the judgment or 
order may be sufficient'. (Sunraj v. Ambika, I. h. R „ 6 A ll., 144.)

165 ,—-Under the Code of Thirty days ,,, T h e  date of the d is- 
Divil Procedure, by a per- possession,
son dispossessed o f im
moveable property, and 
disputing the right o f  the 
decree-holder or purchaser 
at a sale in execution o f a 
decree to be put into pos
session.

* rho wordsor the Chief Court of the Punjab ” are inserted after 11 Bombay ?’ 
by Act XVII of 1877, sec. 18,
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SECOND SCHEDULE T hird D ivision : Appi.ioatiows— (<jon<</.) Act XV
The application, of the ihtrrr^haldur or the execnttmi-purcluiser who 7̂7 

is'.resisted or obstructed, is governed by secs. 028, 834, and 335 of the ''
Civil Procedure Code, and art, 167 o f this Act. arts.

.After delivery of formal possession by the Court, the decree-holder or 166, 67. 
auction-purchaser may, i f  necessary, bring’ a regular suit for possession 
against the jittlqmmt’debtor. (See Shama Churn v, Madhub, I, L. It,,
11 Cate.. 93.)

Under this article, the application is agamtt the'decree-holder or the 
purchaser. See secs. 302 and 305 of the Civil Procedure ( ode. An order 
passed on an application under this article may he questioned in a rcgnht-r 
.mit to establish the right of the party against whom the-order is given,
Where the suit has reference to an order under see, 335 o f the Procedure 
Code, art 11 applies. W here, however, the suit has reference to an order 
under see. 832 of the Code, the erd • nary rule of limitation applies.
(Ayyasami t>. S&wiya, I. L. It.1, 8 Mad., 82.)

I f  no .application is made under sec, 332 or sec, 333, the party dis
possessed has the ordinary period of twelve yea's to bring- his suit. (See 
Protab ». Broiolall, 7 W, 11., 253, F. R .; Kisheii Sunder v. Enkeerooddoen,
W . R . ,0ap Ko., p. fil.)

Art. 165 refers mainly, if  not entirely, to applications-by third parties.
Bat in Mahomed v. Kolc.il. (T. L, R., 7 Calc., 91), this article was consi
dered to be applicable to applications by the judgment-debtor.

n  .. Period Time from which periodDescription of application, of Rotation. begins to r,„,
I 6(>.—-T o  set aside a sale in Thirty days ,, ,  T he date o f the side, 

execution of a decree, on 
the ground of irregularity 
jn publishing or conducting 
the sale, or on ike grou n d  
that the decree-h old er has 
purchased without the p e r 
m ission o f  the C ou rt *

See secs. 291 and 311, Civil Procedure Code;

1 6 7 .— Complaining o f resist- Thirty days , , ,  T he date o f the re- 
ance or obstruction to sistance, obstruction
delivery o f possession o f or dispossession,
immoveable property d e
creed or sold in execution  
o f  a decree, or of dispos- > 
session in the delivery o f  
possession to the decree- 
holder or the purchaser o f  
such property.
See sees, 328, 334, and 335 of Civ. Pro. Code, and notes to art. 165,
The first portion of art. 167 refers to applications by the decree-holder 

or the execution-purchaser. Arts, 165 & 167 partially overlap each other.
Sec, 828 of the Civil Procedure Code, which was passed after Act X V  

of 1877 came into operation, enacts that the decree-holder may, in case of 
obstruction, complain, to the Court at any time within one month,
Sec. 834 extends the provisions of sec. 328 to cases where the judgment-

* The words iu italics Live been added by Act X II of 1879.
: ’ .77 •' . ' : 77‘ ',7 7777.  ‘ ■ V ■' . . ' . •. , ' . . . . • .
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