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Lecture X L  I f there be an exception in the enacting 
 ̂—  clause of a statute, it must be negatived in pleading; 

tiona Lid but if  there be a separate proviso, that need not.5 
provisoes. So far as laws of limitation a re concerned, this techni­

cal distinction is perhaps of little use in British India. 
The C ivil Procedure Code requires the plaintiff in 
all cases to state when his cause of action accrued, 
and, if  the cause of action accrued beyond the period 
Ordinarily allowed by any law of limitation, the 
ground upon, which exemption from the law is 
claimed.5

Repealing X I I. If a statute be repealed, and afterwards the
u repealing1 1, , _ x
Act. " repealing Act be repealed, this revives the original. 

Act.' This common law rule has been abolished in 
British. India.8 For the purpose of reviving, either 
wholly or partially, a repealed Statute, Act or .Regula­
tion, it is necessary expressly to state such pup ye 

Time when XIII,. A  statute comes into operation from the 
comea into very day itr passes, if  the law itself does not establish 
i(nu" the timed
2Kp«j-  ̂‘ Although the Legislature possesses the power 
mimed to to divest existing rights, it is not to be understood as 
pective, intending to exercise that power retrospectively to any 

greater extent than the express terms of, or necessary 
implication from, its language requires.10 The pre-

yeara. (Goodtifcle v. Baldwin, 11 East, 4.88, cited in Banning on Limit- 
ation, p. 25,2.) As to presumptions against tlie Crown, arising from the 
acta of other persons, see also Brown, 244.

9 Kent, lecture 20,
* Actl v m  of 1859, see. 2d ; Acts X  of 1877 and X IV  of 1882, see. 60.
’ Kent, Lecture 20.

* ^ ee Ac  ̂-f ° f  1868, the General Clauses Act, sec. 3, and the Bengal Code 
o f 1793.

9 Kent, Lecture 20, pp. 501, 505.
“  Icharam v. Govindram, I. L. It., 5 Bomb., 653.
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sumption against; the retroactive operation of a statute Lw-stfs® 
may (where no vested right would be taken away) —--

I  be rebutted by the fact that a future time is fixed for
its coming into operation.1 When a statute is imcon- 

I  ditionally repealed, it must be considered (except as
H to u anything done/' i.e,, except as to transactions

past and closed) as. i f  it had never existed. A  title 
I acquired under an enactment o f positive prescription

before it is repealed, is a transaction past, and closed 
within the meaning of this rule, and cannot primd 

facie be retrospectively affected by a new law.3
XT . In the absence of an express provision, the They do

, ' . not prim a
repeal of any Statut e, Act or Regulation by any Act facie affect 
of tiie Governor-General of India in Council does not actions or

1 , pending
affect anything done or any offence committed, or proceed- 
any fine or penalty incurred, or any proceedings com­
menced before the repealing Act comes into opera­
tion;5 Except when some provision • is made to the 
contrary, all proceedings in a suit instituted before 
the repeal, including the appeal and special appeal, as 
wed as specific proceedings in execution commenced 

I before the repeal, are governed by the old law.1
An application to execute a decree obtained in 
such ■ a suit, if made after the repeal, would ordi-

5 In re Ratansi Kalianji, I, L. R., 2 Bomb., 148,171 j Towler v. Chatter* 
ton, 6 Bing,, 2fi8.

I  2 Sitoxam v. Ivhanderao, I . L. R., I Bomb., 286, 291; hi re Ratansi,
I. L. R„ 2 Bomb., 148,162.

11 Act I of 1868, sec. 6 ;  and Syud Nadir Hossem ,t>. Bissen Chand,
3 C. L. K ,  487, 438.

4 Iltmjia Sing v. Maharban, 2 C. L. R., 391, 392,396, F. B .; Rattan Chand
o. Himmantrao, 6 Bomb., 1G8. For the test by which an application, in 
a pending proceeding may be distinguished from a ’wholly n m  proceed­
ing, see Chinto v, Krishna]i, I. L. It., 3 Bomb., 214, and Rnstomji v. Kea- 
sowji, I. L, R,, 8 Bomb., 287, 298.
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LE£™RB narily be governed, not by the old, but by the new 
AT law.6

orluclauses 3^1. In all Acts made by the Governor-General
Act, i8Ga. 0f  India in Council since January 1868,° unless 

there be something repugnant in the subject or 
context,

(a ) words importing the masculine gender include 
females;

(b ) words in the sing alar include the plural, and
vice versa ;

0 )  ‘ person’ includes any company or association 
or hody of individuals, whether incorporated or not;

yd) ( year ’ and 4 month 7 respectively mean a year 
and month reckoned according to the British calendar;

GO ‘ Immoveable property ’ includes land, bene­
fits to arise out of land, and things attached to the 
earth, or permanently fastened to anything attached 
to the earth f

( / )  4 moveable property 7 means property of every 
description except immoveable property ;

(9) * British India 7 means the territories for the 
time being vested in Her Majesty by the Statute 21

* Goviudn: Narryen, 11 Bomb., I l l ; Pasupati v. Pasupafci.I.L. B. 1 Mad., 
ty2. “ Execution initiates a new set of proceedings,”— Gumpadapa v. 
Virbhadrapa, I. L. B., 7 Bomb., 459, 462.

Bat see Bchary v. Goberdhone* I, L. B,, 9 Calc., 446.
Cf. see. 3, Act X IV  of 1882.
8 See Act I  of 1868, the General Clauses Act, sec. 2.
1 The term includes incorporeal hereditaments. See the remarks of the 

Privy Council in Maharana Futtelisangji v. Desai Kullianraiji.21 W . E., 178,
181, on the meaning of the term in Act X IV  of 1859. It includes 
“ growing trees,” see Jagrani v. Gonesh, L L . It., 3 All., 435. A  right to 
officiate as priest at the funeral ceremonies of Hindus in a particular 
mouza is not “ immoveable property ” within the meaning of this deiini- 
tion. But see Eoghu v, Kasi, 13 0 . L. B., 204, and p. 177 (note), supra.
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and. 22 Viet,, c. 106, other than the settlement of Lkctwie 
P rince of Wales’ Island, Singapore, and Malacca ; —1

(h ) |High Court’ means the highest Civil Court 
of Appeal in the part; of Bri tish India in which the 
Act containing such expression shall operate.

X V II. In all such Acts made after the 3rd of The word
# 1 ffOPQ,’

January 1868, the use of the word ‘ from’ is sufficient 
for the purpose of excluding the first in a series of days 
or any other period of time. (Sec. 3, Act I of 1868.)

In considering what is the length of a calendar 
month or year, it is sufficient to go from fon e day in one 
month or year, to the corresponding day in the next, 
and to exclude from the computation the day 4 from’ 
which the month or the year is calculated, so that two 
days of the same number are not comprised in it.8

XVIII. The interpretation of the following words The inter- 
in the Indian .Limitation Act of 1877, is governed clause of
i Act .XV,by see. 3 or the A c t :

Plaintiff, applicant, defendant, easement, bill of 
exchange, bond, promissory note, trustee, suit, 
registered, foreign country, and good faith.

XIX- A  general construction must be put upon Conatrnc- 
the terms and clauses of a general statute; their appli- general 
cability must be determined by the nature of the thing must be

_ _  ̂ _  _____ ___ ______ ___ °  general. *

* See Maxwell on Statutes, p. 310 ; Kashi Kant v. Rohini Kant, 7 0. L,
It,, 342, 343 ; I. L. R., 6 Calo,, 325 ; Banning on Limitation, p. 25G ; and 
Act X of 1868, soc. 3. A debt becomes due at tlie last moment of the 
period of time which is allowed to the debtor for payment j limitation 
commences to run • from ’ the last day of such period, and the day corres­
ponding to that from which the computation of the limitation period 
begins, is the last day for bringing the suit. I f the due date is the 11th 
April, the period of limitation commences to run from the 11th April, and 
ends on the 11th of April of some following year. The period from the 
12th April to 11th April of the nest year (inclusive of both days) is one 
year. See Deb v. Mian, 13 C. L, It., 153.
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i.ectttbb sued for, and no4 by the status, race,- character or
Y U  7 t *y
—l'. religion of the parties to the suit.

In the case of a general la w of limitation, the period 
of limitation within which a claim is barred must be 
fixed and uniform, by whomsomer the claim is pre­
ferred or resisted. The only exception to this rule, 
if  exception it can be called, is where the thing sued 
for is incapable of being held by a person not belong­
ing to a particular race or creed.0 

Customs do X X . Customary law must give way to the ex- 
Suff&w press command of the Legislature. It cannot over- 
tiou.m la" rhle the positive prescriptions of the Limitation Act/0 
Retmpec- Rules X IV  and X V  relating to the difficult tjiies- 
K r ft‘ tion of the retroactivity of statutes require some 
laws' further notice.

It can not be denied that the Legislature has 
full authority to pass retrospective laws even to the 
divestment of vested rights ; but when it intends 
to do so, it does so either by expression, or unmis­
takable indication on the face of the law itself. In 
the absence of any such guides to the ascertainment 
of the intention, the presumption is, that a statute 
depriving the subject of a vested right is not retros-

.A s a ffect-
ing vested pective. But such a presumption does not exist 
mere pro- where a statute merely affects the procedure in Courts 

of Justice (such as one relating to the service of 
proceedings, or what evidence must he produced to 
prove particular facts) ; and where its language in 
terms applies to all actions, whether before or after

* M oharana F u tte h sa n g ji  v. Uesai K u llia n ra iji , 21 W .R ., 173, 18.1, P . 0 .
C erta in  h ered itary  offices are in cap able  o f  b eing  held by persons o th er 
th a n  Hindus.

19 M ohanlal v. A m ra tta l, I .  L. IT , 3 Bom b.. 174, 177.



the Act, the new procedure may be retrospectively lkcttjeb 
applied ; but where the change in procedure is com- — - 
plicated by the divestment of a pre-existing right, 
the presumption against its retroactivity revives in 
its full strength.3

Where a statute does not come into force at. once, Po»tpmi«- 

but is postponed for sometime, the hardship of a operation 

retrospective law may be considered to have been 
contemplated and provided for by the Legislature, 
and such a postponement may induce the Courts to 
hold the statute to be retrospective.3 But as to trans­
actions past and closed, as to u anything done” 
under the old law conferring a right or title, or as 
to 41 proceedings commenced” under the old law, the 
deferring of the operation o f. the new statute is not 
by itself a sufficient ground , for giving it a retros­
pective effect."

Statutes of Limitation (as distinguished from How far a 

Prescription) are generally regarded as Acts regulat- iw n  may' 

log procedure f  but even such statutes ought not, S f f i1” - 
in the absence o f a dear indication to the contrary, tl0speellv6,:

’ See the judgment of Westropp, C. J., in the matter of Ratansi 
Kaiianji, I .L .I t . ,  2 Bomb. (F. B.), 118, 180. An inchoate or a merely 
contingent right is not a vested right. (.Ibid, 170.) An existing right 
(to insist upon a partition in preference to a sale and distribution of 
proceeds) under an unexecuted decree, is a vested right, winch cannot, 
under this rule, be affected by a new statute. {Ibid, p. 176.) A right to 
execute a decree which is in force at the time when a new Act is passed, 
is also a right which should not ordinarily be affected by the now Act.
(Ibid, 172.) See also Icharam v. Goviudram, I. L, R., 5'Somb., 653.

Maxwell, p. 197 ; Towler v. Ohatterton, 6 Bing,, 258.
3 Sitaram Vasudeb v. Tfhanderao Balkrisna, I. L. R,, 1 Bomb., 286,

294 ; and In  re Ratansi, I. L. R., 2 Bomb., 148, 162,
* Ruckmobayee r, Lallubhoy Muttichand, 5 Moo. I. A., 2. But see a 

dictum of Holloway. J., in Tamburatti r. Veraroya, I, L, R. 1 Mad., 228,
235.

CONSTRUCTION OF STATUTES OF LIMITATION. 205
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lbcotke to be retrospectively construed,5 so as altogether to 
deprive a plaintiff of a vested right of action or pro* 
ceeding,8 or to deprive a defendant of any right to treat 
the claim against him as already barred.7 But they may 
be retrospectively construed so as only to shorten or 
lengthen the period of limitation for unbarred causes 
of action arising before they come into operation.8

When the retrospective application of an adjective 
law (including a law of limitation) would destroy a 
vested right (such as a right to revive an abated 
suit), or inflict such hardship or injustice as could 
not have been within the contemplation of the Legis­
lature, then such law is not, any more than any 
other statute, to be construed retrospectively. This 
rule applies with greater force to a law which (like 
sec. 108 of Act X II of 1879) comes into force from 
the moment of its being passed.9

6 Per Westropp, 0. ,T., in 2 Bomb., 148, 171, quoting the Delhi and 
London Bank v. Orchard, L. R., 4 Ind. App,, 127 ; (S. 0.) I. L. R,,
8 Calc., 47.

” Jackson v. Wooley (8 E. and B.. 784), as explained in Pardo v.
Bingham (L. R., 4 Ch, App., 73o), both of which cases are cited at p.
198,1. L. R., 2 Bomb.

7 Abdul Kardim v. Manji Hansraj, I. L. R,, 1 Bomb,, 295; see also 
7 Mad., 283, 288, 298 ; I. L. R„ 5 Calc., 897,

9 I. L. R., 1 Bomb., 205, 303, 306, 307.
9 Khnsal Bhai v. Kabhai, I. L. R„ 6 Bomb., 26. A  Division Bench of 

the Calcutta High Court goes further, and, on the authority of Westropp,
C. J., lays down, that the rule as to the retrospective operation of laws 
of procedure applies only where they do not in any way prejudice any 
of the parties to the suit.—Behari LaII v. Gobordhone, 12 C. L. R., 431,
434; (S. C.) I. L. K., 9 Calc., 446. But Westropp, C. J. (in I. L. R., 2 Bomb.,
148), does not, at least in bo many words, say so. Indeed there is in one 
sense an element of retroactivity in all laws, since no law can operate 
except by changing or controlling what would else have been different 
capabilities, or a different sequence of acts and events having their 
roots and motives in the past. (Per West, J ,, at p. 210, j. L. R., 2 Bomb,)

it A ■■■•. ; .  ,; !'. A.'-, . LAf- i . .
’ ... \ . ; . • ■../ • ;  p p . p j :  . . ■ •. ■IjjL,-: ■■■'.',} : p d  . ' yAV '■ • ;b. 1L ..V : A)  K ■ ,:i. ... 'A



i i i  ■ <sl
V % x —̂ ■ $■/..... .. ' ■• ••, ■ g ; .

' " ' '' > ■' ' ' ;,.i' ' .. ■ . -i . ■ ' ,

CONSTRUCTION OF STATUTES OF LIM ITATION. 207

The abolition of an exemption, on the ground of a Ebctubr 
particular dkabilitu to sue (such as plaintiff! absence —
1 . , ' , i i , , , . Abolition VSor imprisonment) recognized by a repealed statute, or h yo- 

has, where the language of the new law is general, 
been construed retrospectively, so as merely to shorten retrospec- 

the period  of limitation for enforcing a right.10
But the abolition of a mode of renewing the period 

of limitation by a positive act inter partes, such as an 
acknowledgment or payment by any one of several co- 
contractors (in the absence of a clear indication of the 
intention of the Legislature), has not been construed 
retrospectively. For such a construction deprives' 
a, plaintiff of his right of action as revived  in its 
entirety by an acknowledgment or payment which 
took place before the abolition.1 The introduction of 
a mode of interrupting the statute by a positive act 
inter partes has, on the other hand, been construed 
retrospectively, so as to enlarge the time of limitation 
by a positive act of acknowledgment or payment 
satisfying the requirements of the statute, although 
done before the passing of the statute.3

Upon a construction of the particular words of 
Reg. II of 1805, sec. 3, which for the first time 
excepted cases of possession obtained by violent or 
fraudulent means from the operation of the twelve 
years’ rule of limitation, the benefit of the exception 
was gi ven to a plaintiff whose suit had $ben insti-

10 Pardo v. Bingham. L, R., 4 Oh., 735 ; and Maxwell, pp. 198-9.
1 Jackson v. Wooley, cited at p. 198. I. L. It , 2 Bomb. But tbe 

clear and precise language of sec. 18, Act X fV  of 1859, rendered payments 
and oral acknowledgments made before 1862 ineffectual under Act X IV  
of 1859.

2 Vincent v. Wellington, Long and T„ 456 ; Darby and Bosamjuet, 
p, 160. See p. 210, infra.
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lectuee tuted while the old law8 had been in; force for only
'v x l .
—  two years, and was pending* in appeal when the new 

law came into operation.3 4
J£ X r08‘ The terms of sec. 18, Act X IV  of 1839, as modi- 
«F?vctxrv hY 1861, expressly rendered the provi-
°r,ii59; sions of Act X IV  applicable to all suits instituted 

after the 1st of January 1862, and inapplicable to suits 
instituted before that date. Accordingly a disability 
to sue on the part of the plaintiff, or verbal acknow­
ledgment of liability, or a part payment or a payment 
of interest by the defendant, which would have given 
the plaintiff a longer period or a fresh start under the 
old law, was of no avail if  the suit was Instituted 
after the 1st of January 1862, when Act X IV  of 1859 
came into operation. In such cases Act X IV  of 1859 
had retrospective effect on events and transactions 
which had taken place before the Act had come into 
operation.5 * * The hardship of an expost facto law in 
those eases was sufficiently provided for by the post­
ponement of the operation of the Act. But on

3 Reg. I l l  of 1793, see. 14 ; and Reg. II of 1803, sec. 18.
4 Lall Dokul Sing v. Lull Rooder Postale, ko„ 5 W. R., P. 0., 95. In this

ease the general question, whether, where an Act of Limitation has been 
repealed, that repeal taking place at a period in a suit between its com­
mencement and its final determination, is or Is not to affect the decision 
on appeal, the original decree in the suit having been passed before the 
repeal, was raised, but not entered into by their Lordships. I f  the 
question is nq|§ raised, it will primS, fade be answered in the negative.
See 6 Ad. a n d * ., 951, referred to in Brown on Limitation, p. 684.

3 As to disability, see Annandi Kowat- v. Thakoor Panday, 4 W . R 
Mis., 21 ; and T.'adhamoneo Dasi v. Goluckchundcr Chakerbutty, 1 W. R 
62 : as to oral acknowledgment, see Doyle «. Edoo Gazee.— Sutli., S. C. C.
Ref., p. 145; and Chamar IJHah Sirdar v. Lokenath Haider, ibid, p. 40 : 
as to payments, see Ilamnarain v, Bkugwan, ibid, 92 : as to the effect of 
applications for execution,made after 1869, but before 1862,not being bond 
fide applications as required by Act XIV, see Rajah Satyasaran v. Bhy- 
rubch., 11 W . R., 80.

' G0|̂ \ '■ " • ' ' , ; '' ' - - ' ■ " f': A : ' '•
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general principles,8 Act X IV  of 1859 could not affect L io r r a *  

any title acquired, or revive any right to sue barred, —  • 
under the old Regulations, at or before the date when 
the Act came into operation.

The language of sec. I, cl. (a) ,  Act IX  of 1871, 0, ^ j ix 1 
distinctly makes the Act inapplicable to suits actu­
ally7 instituted before the 1st of April 1878, and 
there is sufficient indication in the Act itself that the 
Legislature intended that from the day to which its 
operation was deferred^ it should regulate the bringing 
of suits on causes of action which had accrued, 
or transactions which had taken place, before that 
date.8

An application for the execution of a decree being 
(ordinarily speaking) an application in the suit in 
which the decree was obtained, and the reasons 
for not applying the new rules of limitation to suits 
commenced before the 1st day of Ap ril 1878, being of 
equal force with regard to applications for the execu­
tion of decrees obtained in such suits, it has been 
held that, under sec. I, cl. (a) of Act IX  of 1871, 
applications for execution of a decree in a suit insti­
tuted before that day are governed by the old law.a 
The operation of Act X V  of 1877 was postponed to

6 Sibaram v. Khunderao, I. L. B., 1 Bomb., 236 ; see also I. L. B.,
.2 Bomb,, p. 171, and see. 2, Aet X  V of 1877.

7 Joy ram Loot D\ Pani Bam Dhoba, 8 0 . L. It., 54,
8 Abdul Kardim v. Manji Hansraj, I. L. R ,r I Bomb,, 295; Bam Ckunder 

v. Soma, I. L. B,, X Bomb., 305. See also Madhavan c. Aoliadda, I. L. R„
1 Mad., 301. For a similar construction of 3 and 4 Will. IV , c. 27, sea 
Angell u, Angell, 9 Q. B., 328 ; and Wilberforce on Statutes, p. 1G2,
In tbe New York Statute of Limitation, causes o f action which accrued 
before the Statute came into operation are expressly exempted (sec. 45).

9 Mangul Persad v, Grijakar.it, L, B., 8 I. A ., 123 ; (S. C.) 11 C. L, It,,
113, P. 0 .

O
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lecture the 1st day of October 1877, but there is no express 
— i provision in that Act similar to cl. («), sec,. 1. of 

Act IX . And the word ‘ su it' is expressly defined as 
not including an ‘ application/ It cannot, therefore, 
be said that (under Act XV ) a thing which applies 
to the suit, also applies to an. application in that suit; 
and as execution initiates a new set of proceedings, 
an application for the execution of a decree obtained 
in a suit instituted before the 1st of October 1877, 
if made after the 1st of October, is not a proceeding 
commenced before that date. Such an application 
would, therefore, be governed by Act X V  of 1877, and 
not by the Act of 1871.10

In suits instituted on or after the 1st of April 
1873, the new provisions of Act IX  relating to pay­
ments by the debtor or his agent, or acknowledg­
ments of liability signed by the debtor’s agent, 
operate retrospectively upon payments and acknow­
ledgments made before the Act came into operation,, 
although such payments and acknowledgments were 
of no avail at the date when they were made.1 In 

Mohesh one case the Calcutta High Court held that in suits 
Sum put brought on or after the 1st of April 1873, such new 
discussed, modes of interrupting the statute serve even to' 

revive debts which, according to the provisions of 
the old law, had been, already barred before that

10 Clnrupadapa v. Virbhadrapa. I. L. R., 7 Bomb., 459. But see Bebary 
v. Gobordhono. I. L. R„ 9 Calc.. 446. This question has been lately 
referred to a Full Bench of the Calcutta High Court.

1 Teagaraya Mudall v. Mareaffa Pellui, I. L, R.. 1 Mad., 264. Seo also 
the judgment of Holloway, J., in Valia Tanaburatti’s case, I. L. E.., 1 Mad.,
228, and of Justice Maclean in Moheshlall’s case, 7 0. L. R., 121, This 
is in accordance with the decision in Vincent v. Wellington oiled above, 
see p. 207, mjjra.

2 1 0  CONSTRUCTION OF STATUTES OF LIMITATION.
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date. In that case the suit was instituted when Lecture
V  T LAct I X of 1871 was in force, and the question was — -

whether the right to bring the suit (i.e., the remedy) 
having been actually barred under the former 
Act of 1859, it could he revived by the acknow­
ledgment of an agent of the defendant made before 
Act IX  was passed. Such acknowledgment was 
insufficient under the Act of .1859, but sufficient 
under the Act of 1871, to keep alive the debt.
This question was answered by the Judges in 
the* affirmative. The dicta of Justice Holloway3 (not 
concurred in by Morgan, C.J.) support this view of 
the case, but none of the other cases referred to by 
the Calcutta Court goes to the length of holding 
that a right to sue already barred could be revived 
by Act IX  of 1871. In Teagaraya Mudali v.
MariaphaPeUai (I. L. JR., 1 Mad., 264), although 
limitation had commenced to run under Act X IV  of 
1859, the remedy was not barred at the date on 
which Act IX  of 1871 came into operation, and 
sec. 21 of the latter Act was allowed to have re­
trospective effect on transactions which had taken 
place before that date. In Madhavan v. Achuda 
(I. C. 1C, 1 Mad., 301) also, the right to sue was 
not barred when Act IX  of 1871 came into force. On 
the other hand, Chief Justice YVestropp in Abdool 
Karim's case (I. L. R., 1 Bomb., 305), Chief Justice 
Morgan in Valia TamJmratti's case (I. L. ,R., 1 Mad.,
229), and Justice Pontifex in Nakur Chunder Bose's

* MohesMall v, Sumpnt Koeri, 7 C. L. R., 121 ; (S.C.) I. L. R., 6 Calc.,
310 ; see also the judgment of Holloway, J., in I. L. R., 1 Mad., 238. 

r  i n Valli Temburatti v. Vila Ray an, I. L. R., 1 Mad., 229.
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lectt.he case (I. L. R., 1 Calc., 828) and in 'Nursing DoyaVa 
I 11: case (<>C. L.R.,489; (S.C.)l. L. R., 5 Calc., 897) held,

that a remedy by suit barred by the existing law 
could not, in the absence of a clear indication of the 
intention of the Legislature, be revived by a new 
law enlarging the period of limitation, or introducing 
new modes of interrupting the statute.

The ‘ authentic ’ interpretation of Act IX  of 
1871 is, that 114 nothing in that Act contained shall be 
deemed to affect any title acquired, or to revive any 
right to sue barred under any enactment thereby 
repealed.”4 If this declaration by the Legislature, 
and the rulings quoted above, had been brought 
to the notice of the Court in Mohetsh Lull's case, it 
may be presumed that the Court would not have 
come to the conclusion that a right to sue barred 
under Act X IV  of 1859 was capable of being re­
vived by the provisions of the Act of 1871, simply 
because the debt itself had not been extinguished by 
the repealed Act .of 1859.

GeneraUa It has been already observed that a general later
xpecialibus ** d
non Hero-  Act does not repeal, control, or alter an earlier special
gctnt. - i i  i . .. . o i  ,or local one, by mere implication, buch an Act is 

presumed to have only general cases in view, and 
not particular cases which have been already pro­
vided for.5 The maxim gerieralia specialibUs non

* Vide sec. 2, Act X V  of 1877. Thu same principle is recognized by 
the Legislature in sec. 72, Act X V II of 1879 (Deccan Agriculturists’
Relief Act). See Dharma r. Govind, I. L, R., S Bomb., 99, in -which 
West, J., refers to Mohesh Lull's case.

5 Maxwell, p. 157. “ The reason is, that the Legislature having had its 
attention directed to a special subject, and observed all the circumstances 
of the case and provided for them, does not intend by a general enact­
ment afterwards to derogate from its own act, where it makes no special 
mention of its intention to do so,”— Unnoda v, Krisfco, .19 W . R., 5, I’ . 0 .

2 1 2  CONSTRUCTION OF STATUTES OF LIMITATION.
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derogant applies.6 It was accordingly held, that the Lecture 
general Law o f  Limitation (A c t  X I V  o f 1859), in the — • 
absence o f any express words or necessary implication, 
d id not repeal or affect the limitation clauses o f  the 
Bengal Rent Law  (A c t  X  o f  1859),7 or o f  the A ct 
for the adjudication o f  claims to property seized as 
forfeited (A c t  I X  o f 1859).8 But a limitation clause 
in a general code o f  procedure has been held to be 
modified by a subsequent general law o f  limitation.
Thus the exception as to disabilities in the general 
Law  o f  Limitation (A c t  X IV  o f  1859) was com  
sidered to have been incorporated with the limitation 
clause in sec. 246 o f the general A ct V III  o f  1859."

The sixth section o f A ct I X  o f 1871 is partly founded sec. n, Act 
on  the general maxim quoted above. It expressly 
saves special and local laws “  now  or hereafter to be 
in force," so that whether the general A ct is later or 
not, its provisions cannot be imported into any local, 
or special law. A nd after the passing o f  that A ct  
it was held10 that the provisions as to disability 
contained in that or any other A ct coidd not apply to 
a suit under the special A ct X X V  o f 1857, sec. 9.
Similarly, the provision in sec. 5 o f  A ct I X  as regards

11 The Collector o. Panriar, I. L. It., 1 Mad., 81), HO.
, TJaaoda Priwad Mookerjee r. Kris bo Ku mar Moltro, 19 Y». R., 5, F. C.

Sec also Paulson v, Modhusudan, 2 W. R. (Act X), p, 21, F. B.
Sec. 3 of Act XIV of 1859 partially corresponds to sec. 6 of Act IX.
8 Mohomed Bahadoor Khan v. The Collector of Bareilly, 21 W. R.,

313, P. C. ; (S, 0.) L. E„ 1 lud. Cas., 167.
On similar grounds the exceptions recognized by sec. 14, Reg'. H C of 

1793, were not extended to the special limitation provided for by Act \ ill 
of 1848. Sec Cal. Sad. Dew.. 1857. pp. 68.8, 1197, and Haro Chunder 
Chowdhry v, Kishen Kumar Chowdhry, 5 W. R., 27.

s Muest. Phoolbas Koor i\ Kalla Jogeshur Roy, 25 W. R., 285, P. C.;
I. Tj. It.. 1 Calc., 226.

Thukur Kapitnuth v, The Government, 13 B, L. R,, 145 ; 22 W. R., 17.

' Gcw \  , , , '■
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214 , CONSTRUCTION OF STA TU TE S OF L IM IT A T IO N .

—  the period of limitation expiring on. a day when the 
—  Court is closed, has been considered to be inapplicable 

to suits for arrears of rent under Act V III of 1869,
B. c|

See. 6, Act If has been held by the Calcutta High Court
'XVuf '1 2'̂ "'that the language of sec. 6, Act X V  of 1877, has 

introduced a change in the law as stated in the cases 
mentioned above. Under Act IX  of 1871, the rule 
was that special and local laws of limitation were 
not to be affected by the general law ; but under 
Act XV of 1877 the rule is that the ‘periods of limifc- 

’ at?on prescribed by special or local laws shall not be
altered or affected by the general law. This raises an 
inference that the Legislature intended that the 
general provisions and exceptions contained in Act 
X V  of 1877 should be applicable to suits, appeals, 
or applications governed by special or local laws of 
limitation. Accordingly, the general provision of 
see. 5, Act X Y  of 1877 (as regards the period of 
limitation expiring on a day when the Court is 
closed), has been applied to suits under Act V III of 
1869, B. C.,a and to suits under see. 77 of the 
Begistration Act, III of 1877/ Similarly, the general

1 Paran Chunder v. M atty Rail, I, L. R... 4 Calc., 6 0 j 2 C. L. R., 543. It  
may be observed that Act V III of I860 was passed by the local Bengal 
Legislature, and not by the general Indian Legislature, and it is but 
reasonable to expect that auy modification of such an enactment by a 
general Limitation Act should be apparent on the face of the general 
law. Act X  of 1869, it will be remembered, was passed by the same Legis­
lature which passed Act X IV  of 1359. The principle of the rule of 
interpretation adverted to above, therefore, applies with greater force to 
Act V III of 1809, B. C., than to Act X  of 1859.

2 Golap Chand v. Krisbo Chunder, I, L. R., 5 Calc,, 314 ; Khosolal v.
Gunesh Dutt, I. L. II., 7 Calc., 690,

1 Nij&butollah v. Wazir Ali, 10 C. L, It., 383,
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provisions of sec. 12, Act X V  (as to exclusion of Lectt re 
time occupied in obtaining copies of decrees, &c.), — ■
and of sec. 19, Act X V  (as to acknowledgments of 
liability), have been considered applicable to applica­
tions and suits under Act V III of 1869, B. G.4 
And the provisions of sec. 14, Act X V , have recently 
been applied to suits under the Registration Aet.fi 
But as these general provisions and exceptions 
modifye the periods of limitations prescribed by local 
and special Acts, they may be said to £ affect,’ if  
not to ‘ alter,’ those* periods. And although the 
corresponding section of Act X IV  of 1859 (sec. 3) 
referred to the periods of limitation only, the general 
provisions of that Act were held by the Privy Coun­
cil to be inapplicable to suits for which a (shorter) 
period of limitation had been prescribed by a special 
Act.7 Besides, under the well-established role of 
construction to which we have referred, a mere infer­
ence, unless it is a necessary one, is not sufficient 
to rebut the presumption that the Legislature does 
not intend by a general, enactment to interfere with a 
special one.8 On the other hand, it should be re­
membered that Act X V  expressly provides (see 
sec. 1) that secs. 2—25 shall not apply to suits under

4 Beharilall v. Miuigolariath. I. L, E., fl Calc,, 110. In the report of this 
case a similar ruling of Sir Richard Garth ia referred to. See Parbutfci.- 
nath v, Tejmoy, I. L. R., 6 Calc., 803.

6 Second Appeal jNto . 1201 of IS82,decided by Garth, C. J., and O ’Kinealy,
J., on 20bhDeoeinber 1883, Khetter v. Diuabashy, I, L, R., 10 Calc., 265.

8 Musst. Phoolbtt.-i v. Lall Joggeshur, 25 W . R., 285, 288, P. C.
7 Unnoda Persaud u. Kristo Cooinar, 19 VV. R., o, P. C. ; Mahomed Baha- 

door v. The Collector, 21 W. R ., 381, P, 0 , Se© also Hariram v. Vishnir 
10 Bomb.,. 204.

8 19 W . R-, 5, 6, 7, P, C.
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LseniBE particular special laws, viz., Act XV of 1869 
l i t  and Mad. Reg. V I of 1831. From this it  would 

seem that the Legislature intended that, to suits 
under other special laws, those sections may, as far 
as possible, apply.9

• Against this inference (taken by itself) it may be remarked that 
sec. 1 of Act IX  also made a similar express provision, and. notwith­
standing such provision, it was held that the general provisions of Act I3t 
did not affect suits under any local or special law.

But as regards Act X V , see further the recent case of Rama. Raw v. 
Venkatisa (I. L. R., 5 Mad., 171, F, B.) In this case, the Judges of the 
Madras High Court were of opinion that sec. 19, Act X V  of 1877, was 
applicable to summary applications under special and local laws, such as 
the Acts regulating the rights of landlord and tenant in the North.
‘Western Provinces and in Bengal.

Query— If the general provisions of Act X V are applicable b r u its  and 
applications under all special and local la ws, why has the Legislature 
t’j'jiTtwly extended those provisions to suits under Act X V III  of 1881 - 
(See sec. 23, Act X V III of 1881, the Central Provinces Land-Revenue Act.)
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T H E  STARTING- PO INT OP L IM IT A T IO N ,— TH E ^
L IM IT A T IO N ,-T H E  OPERATION OF ACT X V ’ ~ ^  '  ' T .
A N D  EXCEPTIONS AS TO THE APPLICATIO N  OF 1H E  P E  RIO

OF LIM ITA T IO N ,

Accrual of right to sue (art. 120) -  In actions on contracts (art, 115) -  Where 
there are successive broaches-W here there is a continuing breach (sec.
28) — Where no time is specified — Where money is payable cm demand —
In actions for torts (art. 30 and sec. 24) -  Where there has been a continu­
ing wrong (sec. 23) — Where there has been an illegal proceeding —  In 
actions on quasi contracts — Instances of defendants’ recusal being the cause 
of action — Cases where the plaintiffs knowledge is an element of the cause 
of action ~  Knowledge and means of knowledge — Date of accrual of right
to sue not always identical with 'erminut a quo -  Termim* ad quern...
Periods of limitation — The 28 sections of Act X V  —  Operation of the Act 
us to time, sec. 2 —  Operation, as to place, secs, 1, 6, & 11 -  Operation, 
as to persons — Operation, as to subjects —  Preamble, secs. .1, 6, and .10 
Rules and exceptions -  First Rule, explanation and pro’ iso, secs. 4 and 22 -  
Second Rule, complement and proviso — Sec. 25, Act I of 1808, and art. 8o, 
sch xl. ii -  Third Rule, sec. 12 -  Fourth Rule, sec. 9 -  Sec. 9 explained and 
illustrated — Proviso to the 4th rule explained —  Prevention, suspension, and 
interruption of the operation of limitation, explained and illustrated — Fifth 
Rule, see. 23 and arts. 19,23,42, 115 and 116 -  Sixth Rule, see. 24 and 
art. 25 —  Exceptions to the application of the periods of limitation.

The third column of SchecL II, Act X V  of 
1877, specifies the particular events from which lim it­
ation runs in particular cases. The general article 
(No. 114) relating to suits for the possession of 
immoveable property, or any interest therein not other­
wise specially provided for, makes lim itation start 
from the time when the possession of the defendant 
becomes adverse to the plaintiff. The question oi 
adverse possession has already been considered. Tut

|1 |  ' ■ <SL
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218 STARTING POINT OF LIM ITATION.

L vmR# ^ere]sas^  more gen&'ctl article (No. 120), relating'
—  to “ suits for which no period of limitation is pro­

vided elsewhere in this schedule ” (Sched. II),
Accttiai of which makes the time when the riqht to sue accrues,
(;,ft. iso), the starting point of the period of limitation. The 

question “ when does the right to sue or the cause 
of action accrue ” requires some notice here, It may 
be laid down that, in general, “ the cause of action 
arises when and as soon as the party has a right to 
apply to the proper tribunals for relief.” 10 And the 
infringement of the plaintiff's (substantive) right 
gives him a right to apply for relief.1 

in maions In actions on contracts, the right to sue accrues at
on con b .. , °

the time of the breach of contract, and not at the
(art. 115). _ , \  . .

time when knowledge of the breach first comes to the 
plaintiff, except where the right to sue is fraudulently 
concealed by the defendant.2 The time at which the 
damage arising from the breach occurs, does not also 

whore affect the starting point of limitation.8 Where there 
recessive are successive breaches, as, for instance, in the case of 

nonpayment of a bond payable by instalments, a 
fresh right to sue accrues upon every fresh breach, so 
that time may be a bar to the suit for the earlier 
breaches without affecting the suit for the subsequent

10 Angel 1, para. 42.
1 Jardine, Skinner & Co. v. Ranee Shamasoonderi, 13 W. R., 196.
It may be here observed, that a statement in the plaint as to the time 

when the cause of action arose does not absolutely bind the plaintiff.
— Fuckeruddeen v. Mohima, I, L. R.t 4 Calc., 52b, 531. See also Phillips 
Nundo, 8 W. R., 885.

* Rajah Indro Bhuaun v. T. J. Kenny, 3 W . R., S. C. Ct. Ref., 9 ; and 
Bee. 18, Act X V  of 1877 ; Itoscoo’s Digest, 613 : art. 115, sched. ii. A  
similar rule applies to actions of tort (see p. 221), oo well as to other 
cases (see Azrool v. Lalla, 8 W. R., 23).

a Darby and Bosanquet, p. 24,
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ones.4 Where the breach is a continuing one, as in lecwkb 
the case of a tenant neglecting, in violation of his — ■ 
covenant, to keep the demised premises in repair, a ^ l?ga 
fresh right to sue arises at every moment of the time £r““chm's 
during which the breach continues.5 6 The cause of ̂  i3)‘ 
action in this case is said to be renewed do die in 
diem,,—that is, renewed from day to day ; and the suit 
is absolutely barred, only by the lapse of the prescrib­
ed period from, the time when the breach ceases to 
exist.0 Mr Shephard, in his work on the Limitation 
Acts, points out that this rule applies only to u con­
tracts obliging one of the parties to adopt some 
given course of action during the continuance of the 
contractual relation.” u Every breach persisted in ” 
by the obligor is not a continuing breach. The rela­
tion between the contractor and contract# must con­
tinue to exist for some time, as in the case of partners, 
landlords and tenants, principals and agents, bailors 
and bailees ; and “ the matter to which the defaulting 
party is obliged should not consist of doing specific 
acts at stated timesfi such as paying rent every quar­
ter, or rendering accounts every six months.7

Where the time for the performance of the contract Where no 
is not determined by the contract itself, where it is spmfled. 
not a case of a promise to do anything at a specified 
time, or upon the happening of a specified contingency, 
where performance is due as soon as the creditor or 
obligee may desire it, the rule of English law (which, 
notwithstanding Austin’s protest, has been adopted

4 Art. 115 ; art. 7 i-; Darby and Bosanquet, p. 100.
6 Sec. 23, Act X V  of 1877 ; Darby and Bosanquet, p. 100,
6 See art. 115, sohed, ii.
7 See Shephard on Limitation, pp. 18, 10,1st Edition.
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LKmtBE by the Indian Legislature) gives the creditor or obligee 
—  an immediate right to sue, as in the case of goods 

sold without any specific credit, of money lent gene- 
rally, hr of money lent under -an agreement that it 

deLand. should be payable on demandI
The following passage from the Abstract of the 

Proceedings of the Legislative Council on the 19th 
Ju ly  1877, refers to this question : $  In the ease of 
suits for money lent under an agreement that it should 
be payable on demand, we had made the time run from 
the date of the transaction, instead of from the demand, 
the date prescribed by the present law,9 the framer of 
which in this respect had followed a judgment of the 
Bengal High Court ((1 B. L. K., 10), which judg­
ment rested on what the authority10 of Mr, Justice 
Holloway ( qiiisjurr pe/ritiorf) emboldened Mr. Stokes 
to call a mistake of Austin’s. It seemed unreason­
able that a creditor should be able to give himself an 
unlimited time to sue by merely abstaining from 
making a demand. Moreover, as Mr. Justice Junes, 
one of the Judges of the Madras High Court, observed, 
in a Minute to which the Committee were much 
indebted—‘ It is a well-known principle of English as 
well as Continental law, that the words payable on

* Austin, Lecture 25 ; art. 62, sched. ii, A ct X V , art. 57 and art. 59. 
According- to Austin, in these oases as well as in cases o f deposits, a 
previous actual demand is necessary, for without it the debtor cannot 
kaojn that he is breaking his obligation. But in Evans’s Digest of the 
Statutes, it is pointed out that, in these cases (as distinguished from cases 
of deposits returnable on, demand), there is an immediate duty, and that 
it is a perfectly legitimate conclusion that no demand can be neces­
sary iu addition to the duty itself. The Indian Legislature also distin­
guishes money deposits from loans, see arts. 59 and 60 of Act X V , 
and art. 145.

* Act IX  of 1871. »  See 7 Mad,, 293, 296, 300.
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demand are not a condition. The creditor, by the Lecture
J VIIIclause, does not seek to impose a conditional obliga- ___* 

tion ; he merely gives notice to the debtor that he is 
to be ready to pay the debt at any time when called 
upon. If the obligation depended upon a personal 
act of the creditor, (as Savigny observes), it would be 
extinguished by his death before demand, which is 
not the case. Consistently with this view, it has 
always been held in England that a debt payable on 
demand was a debt from the date of the instrument, 
on which therefore the cause of action arose ( Norton v.
Ellam, and other cases), and that time runs from 
that date, and not from date of demand.’ The Com­
mittee agreed with Mr. Lines in thinking it desirable 
that the law in India and that in England should be 
in accord on this point, as they were prior1 to the 
enactment of Act IX  of 1871.”

In actions for torts not specially provided for in actions 

in the schedule, time begins to run from the occur- (an !'^A  

venee of the act or omission complained of, and notsec' iM)' 
from its discovery by the plaintiff, nor (generally) 
from the time when the consequential damage 
ensues.2 But where the consequential damage is the 
ground of action, where the tortious act itself, 
without specific damage, does not give rise to a cause

1 Rut even prior to that date, the Bengal High Court did follow Austin 
in oases not governed by English law. (Poorna Chunder v. Gopalohunder,
17 W. It, 87.) The other High Courts .followed the English law, see 
Vinayak v. Babaji, I. L. It., 4 Bomb., 230. Even in England, a bill or note 
payable after demand is not payable till demand is made. Banning, p. 27.
Compare arts. 72 and 73 of Act XV , As to promises made in considera­
tion of some collateral thing being done on demand, see Eamehunder v.
Juggutmonmohiny, I. L. R,, 4 Calc,, 283, 294.

2 In these cases nominal damages are at once recoverable. See Ban­
ning, p, 270 ; Collett on Torts, para. 418 ; and art. 36, ached, ii, Act XV.

' ° w \  . . .
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Lecti-iu: of action, lim itation runs from  the damage accruing,- 
! £ ■  and not from  the act com plained o f.3 In  the case 

f c U  o f  a continuing w rong, lim itation begins to  run at 
S u in g 5” '" eveiT  m om ent o f  the tim e during w h ich  the w rong 
woug (SCO. continues;1 W here the defendant obstructs a w ay, a 

watercourse or a drain, the cause of action is renewed 
de die in diem, so lon g  as the obstructions are a llow ­
ed to continue.6 But in the case o f  a w rongfu l seizure 
o f  property under a process o f  Court, the continued 
detention o f  the property cannot be treated as fresh 
causes o f  action from  day to  day.0 A  party is not 
allowed to  brin g  a fresh action m erely because there 
has been a fresh damage, as where what was o r i­
ginally  ‘ sim ple hurt 7 subsequently turns out to  be 
‘ grievous hu rt.’ In  such a case, the damages have 
to  be “ assessed prospectively and once for a l l .7 
B u t where the w rongful act is persisted ill, and there 
is  continuing injury as w ell as continu ing damage, 
successive actions, it w ou ld  seem, m ight be brought 
to tie's quoties (as often as m ight be necessary).'

Where It  is a mistake to  suppose, that where a proceed- 
iief'n an m g  is illegal, and m ay be a cause o f  action, the cause 
proceeding, o f  action does not arise until the proceeding has been 

set aside b y  the Court. There m ay he cases in  w hich, *

* Darby and Bosanquet, p. 30 ; sec. 21 and art. 25, sched, ii, of Act X V  
Of 1677 ; Bonoml «. Backhouse, 9 H. I». Oa., 503, which was a case of a 
subsequent subsidence of plaintiff’s land caused by the excavation of 
defendant’s contiguous laud,

* See sec. 23, Act X V  of 1877, and arts. 19, 23, and 42, sched, ii. 
(False imprisonment, injunction wrongfully obtained, and malicious 
prosecution.)

6 Eajrup Koer v. Abnl Hussein, I. L. It., 6 Calc., 394 ; (S.C.) 7 C. L. R>,
629 ; Ramphull v, Misree, 24- W , R., 97.

8 D. Hughes®, The Chairman, 19 W . R,, 339 ; art, 29, sched. ii, Act X V .
7. See Shephard, pp. 68, 69 ; and Wbitehouse v. Fellows, cited at p. 58, id.
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before an action can be trough , it is necessary to 
have the proceedings set aside; but where there is —  
an entire want of jurisdiction, where the alleged 
wrong-doer is not acting’ judicially, and would have 
no protection from his judicial capacity, it is not 
necessary to wait until his illegal and unfounded 
proceedings arc set aside.8

Breaches of contracts, and violations of rights 
in rem* may give rise to causes of action without 
demand and refusal. But, in general, it may he said 
that <7msb con tracts and yimsf-deUcts a,re merely 
sources of obligations, the refusal to fulfil which is on 
properly the cause of action.10 So far as the start­
ing point of limitation, is concerned, it does not appear 
that the Indian Legislature approves of this rule. Suits 
for contribution and suits for money had and re­
ceived, which are founded in doctrines of equity, 
and which depend upon ej nasi - co n t r act s, arepiovidcd 
for by arts. 99, 100, and 62 of Act A. V ol IS t t •
In these cases, at least, time is made to run from the *

* Per Coach* C. J, 19 W. R., 839, 841.
0 Torts, according to Austin, are violations of rights in rent. But 

where a duty is imposed upon a contractor by the common law or the 
custom of the realm (as the duty of a common carrier in elective of any 
contract), he Is, for breach of such a duty, generally sued in an action of 
tort, though, as the law implies, a contract to perform the duty ; he may 
also be sued in an action of contract. See Mothoorakant a. I. G. S. Navi­
gation Go., I. L. R-i lb  Oalc., 166,166.

id Austin. Vbl. II, PP- 915> 9R>. See also Bwdrunnissa v. Muhommad 
Jan, I. L. It.. 2 All., 671, 674. A ^nm-contract denotes any Incident by 
which one party obtains an advantage, which (in equity) ho ought not 
to retain, or by reason of which he on p it to indemnify the other. A  
g?(.« )7-deiict denotes an incident by which damage is done to the obligee 
(though without intention or negligence, immediate or remote) and lor 
which damage the obligor is hound to make satisfaction. See Rambus 
v. Modhoosooduu, 7 W. It., F. B., 377, ob».
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LECTmiE time when, the right arises,— i.e,, from the occurrence 
—~ of tire incident which constitutes the ym si-eon tm et, 

and not from the time when the obligor refuses 
to fu lfil his obligation.1

The defendant’s refusal is the starting point of 
instances lim itation in the following suits:—  
antl’ refu- In a suit against Government for compensation lor
oil cause land when the acquisition is not completed, time runs 
of action. £ |m tj ie (Jate of tiie ref m ai to complete. (A rt. 18,

sched. ii, Act X V  of 1877.)
In a suit for the recovery of a wife, or for the 

restitution of conjugal rights, the period of lim itation 
begins to run from the time when possession or res­
titution is demanded and refused. (A rts, o f and 35.)

In a suit against a factor for an account, or by a 
principal against his agent for moveable property 
received by the latter and not accounted for, lim ita­
tion. begins to run from the time when the account 
is, during the continuance of the agency, demanded 
and refused. (A rts. 88 and 89.)

In  a suit by a Mahomedan for exigible dower, the 
statute commences to run from the time when 
(during the continuance of the marriage) dower is 
demanded and refused, (Art, 103.)

In a suit to establish a periodically recurring right, 
the pimetum temporis is the time when the plaintiff

1 In other cases o f ^lom-oontracts not expressly provided for in the 
schedule, the rule laid down by Austin may bo follow ed, but as English  
lawyers generally treat many cases o f j««*i-con tracts as genuine  
implied contracts, it m ay be doubted if  the Courts w ill adopt that rule 
in every case.

A  suit for the recovery o f money paid by the plaintiff by mistake, and 
bond f id e  received by the defendant, should be preceded by a demand. 
Freeman v. Jeffries, L . It., i  Exch., 199 ,200 . Student’s Austin, 232.
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is first refused the enjoyment of the right. (Art. LSI.) Lecture 
See also arts. 78 and 129. ĵIL

It has been already observed, that neither in Cases 
of contracts, nor of torts, does the plaintiff’s ignor­
ance of the occurrence of the breach or the tortious 
act affect the accrual of the cause of action or the 
starting point of limitation. The Indian Legislature CaMS 
departs from this rule in the follo wing cases, in which pilaff* 
plaintiff's knowledge is made, for purposes of lirnita- • » «ie-d 
tion, an. ingredient of his cause of action. cause oitho

T , , _ action.
In a suit against a person who, having a right to 

use property lor specific purposes, perverts it to 
other purposes, limitation runs from the time when 
the perversion first becomes known to the party 
injured. (Art. 32, ached, ii, Act X V  of 1877.)

in a suit for specific moveable property lost, or 
acquired by theft, or dishonest misappropriation or 
conversion, or for compensation for wrongfully taking 
or detaining the same, the period begins to run from 
the time when the person having the right to the 
possession of the property first learns in whose pos­
session it is. (Art. 48.)

In suits by principals against agents for neglect 
or misconduct (not being suits for moveable pro­
perty received by the latter and not accounted for), 
the statute runs from the time when the neglect 
or misconduct becomes known to the plaintiff (Art 
90.)

In suits to rescind a contract, or to cancel or set 
aside an instrument, or to declare tbe forgery of an 
instrument issued or registered, or for relief on tbe 
ground of fraud or mistake, plaintiff’s knowledge

p

i V S  "x\\
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228 STARTING POINT OF LIM ITATION

LaoTt'RE materially affects the starting point of limitation.
™ ’ (See arts. 114, 91, 92, 95, 96.)

In a suit for property which the plaintiff has con­
veyed while insane, limitation rims from, the time 
when the plaintiff being restored to sanity has know­
ledge of the conveyance. (Art. 94.)

Jn a suit for the specific performance of a contract, 
if  there is no date fixed for the performance, time 
runs from the date when the plaintiff has notice that 
performance is refused. (Art. 113.)

In a suit to obtain a declaration that an alleged 
adoption is invalid, or never in fact took place, the 
pvnctwn tenrporis is the date when the alleged adop­
tion becomes known to the plaintiff. (Art, 118.)

In a suit by a person excluded from joint family 
property to enforce a right to share therein, the termi­
nus a quo (the point from which the period commences 
to run) is the time when the exclusion becomes 
known to the plaintiff. (Art. 1.27.)

Knowledge Under many circumstances, means of knowledge 
oftiww-8 and actual knowledge may be very different things, 
kdge. g j n no case is a man at liberty to shut his eyes 

to information within his reach, and so lengthen 
indefinitely the period of time within which he is to 
make his claim.3

There may be cases where the existence of the 
means of knowledge might lead irresistibly to the 
inference that the party had actual knowledge. 
Culpable and wilfully blind ignorance is equi valent 
to, or carries with it, the consequences of knowledge.3

2 Dhunpnt Sing v. Ruhoman, 0 W. B., 329 ; and 11 W. It., 163.
8 Eadhanatli v. Oobind, 1 W, II., S, C. Ct. Ref., 19; Bibee Solomon v, 

Abdool, 8 C. L. R„ 169, 184.
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It may be here observed that, in cases not govern- 
ed by the general articles in schedy ii, the time of -—  
limitation does not necessarily begin to rim from the Rate of 
date of the accrual of the right to sue. Under the right, to 

express provisions of the schedule, in some cases, 
limitation runs from a time after the right to sue has way 
accrued, and in a few other cases5 it runs from a time a quo. 
before the right to sue has accrued.

The other terminus ■ of the period of limitation (the Terminus
, i i adqmn,

terminus ad quern) is the last day when the plaint (in 
an ordinary suit) may be presented to the proper 
officer of the court.6

The periods of limitation are always prescribed by .periods of 

positive law. The (general) periods prescribed a re1 
given in sched. ii, Act X V  of 1877.

Ten specific periods are made applicable to suits.
These periods (varying from 30 days to (10 years) 
are as follows :

ISO days . . .  One article . . .  A rt . 1 .
9 0  „  . . .  One „  . . .  „  2 .

6 months . . .  Three articles . . .  A rts . 3 — 5 .
1 year . . .  Tw enty-four „  . . .  ,, 8 — 2 9 .
2  years . . .  Seven „  . . .  „ 3 0 — 3 0 .

8  n . . .  Seventy-nine „  . . .  „  3 7 — 11 5 .
6 „  . . .  F ive „  . . .  I  1 1 0 — 1 2 0 .

12 „  ... Tw enty-four „  . . .  ,, 1 2 1 — 1 4 4 .

3 0  „ ... Tw o „  . . .  „  145  & 14$ .
6 0  „ . . .  Three ,, . . .  „  1 4 7 — 1 4 9 .

* For instances, see art. 10 (suit to enforce a right of pre-emption) j 
art. 85 (suir, for a balance due on a mutual account) ; art, 101 (suit for a 
seaman’s wages).

5 See art. 115 (suits against- depositaries and pawnees), and art. 138 
(certain suits by execution-purchasers).

6 See sec. 4 of the Act. “ The period of limitation ends on the day 
on which the plaint is duly lodged.”  (Morley's Digest, Vol. I, p. 215.)

*
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228 PERIODS OF LIMITATION.

w  S ix  several periods are specified as applicable to
• ——* appeals. These periods (ranging from  7 days to h

m onths) are :
7 clays ... One article ... Art. 150.

20 j, ... One ,, ... , , la l.
30 „  ... Three articles ... Arts. 152— 154.
(50 „ ... One articles ... Art. 155.
00 ,, ... ,, }} •■« ti lab.

* 6 months ... „ „  ... „  157.

Ton different periods are allowed for applications.
These periods (vary ing  from 10 days to 12 years) 
are as follows :

10 days ... Two art" los ... Arts. .158 ami 150.
15 „ ... One article ... Art. 100.
20 „  ... Two articles ... Arts, 161 arid 162.
SO .) ... Eight f) .... ,, 108—170,
60 „ ... Four „  . ... „  171 A, 17IB, 171C

and 172.
90 „  ... Two articles ... „  178 and 174,

6 months ... Three „ ... ,, 175— 177.
8 years ... Two ,, ... ,, 178 and 179.
6 „ ... One article ... Art. 3.79.

'2 ... ,, „  ... 3j 180.
Thess The first three sections o f  A ct X V  o f  1877 relate
aS xv.0* to prelim inary matters. Sections 4 —-25 (together 

w ith sched. ii) are concerned with, the limitation o f  
suits, appeals, and certain applications to Courts, 
Sections 26 and 27 provide rules for the acquisition 
o f  easements, including profits d prendre, by  positive 
prescription.1 A n d  the last section (sec. 2 8 ) relates 
to  the indirect acquisition o f  the ownership o f  cor­
poreal property by  extim.ctive prescription.

7 Sees. 26 and 27 and the definition of * easement * in sec. 3 do not 
apply to the Presidency of Madras, the Central Provinces and Coorg,
See see. 3, Act V of 1882,

«  ’ fV : ■ t ' ,’W  #
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(The following1 remarks mainly refer to the limita- x-rcttoe 
(ion o f suits.) .—-

The operation of Act X V  may be considered with 
reference to—the circumstances of time and place, 
the persons to whom it is applicable, and the sub­
jects (sorts of suits, appeals and applications) to 
which its provisions wholly or partially apply.

,L With regard to the circumstance of time, it. Operation 
may be observed that the Act was passed (i.e,, as to time," 
received the assent of His Excellency the Governor- 
general) on the 19th July 1877, but did not come, 
into force on that date. Its operation was postponed 
to the 1st October 1877, the day on which the Civil 
Procedure Code of 1877 came into force. The Act 
operates upon suits8 instituted on. or after the said 
1st day of October, save and except suits for 
which longer periods of limitation were allowed by 
Act IX  of 1871. As to these exceptional suits 
(see for instances arts. 59, 73, 118, 119, 127,
.146, &c.), the operation of the Act was further, 
temporarily, deferred. Titles already acquired, and 
causes of action already barred, are expressly saved 
from the operation of the law. With these excep­
tions, the Act applies to transactions which took 
place before or after the 1st October 1877, and to 
causes of actions which accrued before or after that 
date.9

8 The Act applies also to appeals presen ted and applica tions made on 
or after that date. As to applications in execution of decrees obtained 
in suits instituted before the 1st October 1877, there is some difference 
of opinion. See Ourupadapa v. Virbhadropa, I. L. K., 7 Bomb., 46!) ; and 
Behary v. Gobordhone, I. L. It., 9 Calc., 416. Both these oases are 
referred to In Leotnre VII, p. 210.

9 Sec, 2, Act XV, and Lecture V l l , pp. 205, 206,
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liKOTimis II. In respect to the circumstance of place, it 
! i—‘ may he remarked that the territorial operation of the 

% to place, Act extends to the whole of British India, including 
& a.1’ l>’ the scheduled districts as defined in Act X IV  of 1874. 

In other words, it extends to the territories for the 
time being vested in Her Majesty by the Statutes 
21 and 22 Viet., c. 106 (an Act for the better 
government of India) other than the Settlement of 
Prince of Wales' Island, Singapore, and Malacca.10

It is expressly declared that the limitation laws of 
foreign States shall have no application in the Courts 
of British India, even in respect of contracts entered 
into in such States, unless such laws have extinguished 
the contract, and the parties were domiciled there 
during the periods prescribed by such laws.1

As to local (and special) laws3 in force or hereafter 
to be in force in British India, it is enacted that the 
periods of limitation specially prescribed by such laws 
shall not be altered or affected by the Act/ A  local 
(or special) law, sometimes, expressly extends the 
general provisions of the Act to cases for which special 
periods are prescribed by such law. Thus sec. 23 of 
Act X  V III of 1881 (The Central Provinces Land- 
Revenue Act) enacts that, in computing certain 
periods of limitation prescribed by that Act, and in 
all respects not therein specified, the provisions of 
the Indian Limitation Act, 1877, shall apply.

Operation, [[I, The persons .affected by the Act. The Act
as to per- 1 J ^ . ,

applies to all persons who may sue or be sued in the 
Courts of British India, including the Government.

*  See Act I of 1868. 1 Sec. 11 ; and Lecture II, pp. 43— 48.
2 Such aa the Dekkkan Agriculturists’ Act (X V II  of 1879), sec. 72, 
w See sec, 6.
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It applies to subjects as well as to aliens,1 * * 4 to j uris- L^ ^  i' 
tical5 as well as to natural persons, to Christians as 
well as to Hindus, Mahomedans, and others.

IT . The subjects to which the operation of the j^ atiou>
Act extends, < sub:iect8'

A  power of sale or a power to adopt a son is not
w ithin the purview of the Act. There is no lim ita­
tion to the exercise ot such a pow er,6

The Act ‘governs all mit% not being suits under p«ambie, 
the Indian Divorce Act (IV  of 1869), or suits relating & to* ’ 
to certain hereditary offices in the Revenue and Police 
.Departments, under Madras Regulation VI. of 1831.
The Act further applies to a ll appeals and applica­
tions to Courts, specified in the second and third 
divisions of sched. ii, and to other applications 
ejusdem generis with the applications so specified.
Applications for certificates under Acts X X  V II of 
I860 and X L  of 1858, and applications for probate 
or letters of administration,— not having any con­
nection with any suit pending or already decided,—  
are not governed, by the provisions of the Act.

1 As to suits by aliens, and by or against foreign anti native rulers, see 
chap, xxviii of Act X I V  o f 1882. The time during which an alien enemy 
is prevented from suing is not excluded in his favor. There is one im ­
portant difference in the application of sec. 7 of the Act to persons not 
domiciled in British India. A  person domioiled in British India attains
his majority according to the provisions of A ct I X  of 187fi. But other 
persons are in this respect governed by the law o f their own domicil. So
far as the cessation of minority is a starting point o f limitation, there is
a difference in tho application o f the A ct to these classes of persons.

5 A  corporation, a Hindu idol, &c., are juristical persons.
9 Joychmuler Boy v. Bhyrub Ohunder Roy, decided by the Calcutta 

Sudder Court on the 18th December 1819. (Calcutta Sudder Dewanny 
Rep., 184.8. p. 461.) See also Bamuadoss v. Tariuee, 7 Moore’s L A ., 169 j 
and Mason v. Broadbeut, cited in Banning, p. 278.

P In re lahan Chunder Roy, I . L . R ., 6 Calo., 707 ? 8 C. L, R ., 52.
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 ̂urther, the Act does not apply to applications
.— which the Court has no discretion to refuse, nor to

applications for the exercise o f functions o f a minis­
terial character.8

Again, suits against express trustees, or their repre­
sentatives (not being assigns for valuable considera­
tion), for the purpose of recovering the trust-pro- 
perty for  the trusts in question, are exempted from 
the operation of the Act.9 In order to bring the 
case within this exception, the trusts must be shown 
to have been created for Some definite or particular 
purpose or object as distinguished from trusts of a 
general nature, such as the law impresses upon exe­
cutors and others who hold recognized fiduciary 
positions.10

Lastly, the provisions of the Act do not affect or 
alter the periods specially prescribed for any suits by 
special1 (and local) laws. It has been held by the 
Calcut ta High Court that the general provisions and 
exceptions relating to the computation of the periods 
of limitation do apply even to such suits.2

It may be here observed that the general exception 
as to “ legal disabilities ” does not apply to suits to 
enforce the right of pre-emption (sec. 7 ), and that the 
exception as to “ death before right to sue accrues ”

Kylasa v. Rumasotni, I. L, R., 4 Mad , 172 : Vithal v. Vithojirov,
L  L. It., 6 Bomb., 5$6. For other cases, hoc 1. 1 . It., 6 Calc., GO ; I .L . R.,
S Calc,, 420 ; and I. L, B,, 7 Bomb., 322.

“ Seo- 1 0 5 Balwanfc Ilao v. Paran Mai, ISO. L. It., 39, P. C.
10 Gireender/y. Mackintosh, I. L. B ., 4 Calc,, 897.

Such, as the Law of landlord, and Tenant, the Registration Act, &c., &o.
Sec. 6.

_ * See lecture V II. pp, 215-0; and Second .A ppeal, .Vo. 1204 of 1882, de­
cided by the Calcutta High Court oh the 20th December 1883. The same 
remark applies to appeals and applications under special or local laws.
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(sec. 17) does not apply to such suits, nor to'-suits
for possession of immoveable property or hereditary y—
offices.

Having; briefly reviewed the operation of Act XV Rules and
n  •’ . . . exceptions.

in respect of time, place, persons and subjects, we 
shall next consider the rules and exceptions (as to 
the limitation of suits) enacted by that law.

First general rule. Subject to. the exceptions and First rule, 

provisoes mentioned below, every .shit instituted after 
the 'prescribed period o f  limitation shall be dismissed, 
although limitation has not been set up as a defencei

By a subsidiary rule it is explained, that an ordinary 
suit'is instituted when the plaint is presented to the 
proper officer of the Court; and a suit in form a p a u ­
p e r i s when the application for leave to sue as a 
pauper is filed.4 And it is provided  that, when, after 
the institution of a suit, a new plaintiff or defendant 
is substituted or added, the suit shall, as regards the 
new plaintiff or defendant, be deemed to have been 
instituted when he was so made a party.5

Second general rule. As the complement of the second 
rule“ that the words ‘ year: and : month ’ in the ,A .C t} ple nent,

___  _____   _____ _______‘ __________ p-X,___.—  ------- -------------------—  and
”  8 Sec, -1. See Lecture IV , pp. 01, 100. _ _

The first general rule applies bo suits, appeals and applications. But 
para. 2 o f see. 5 allows appeoU, and applications for reciemx to be 
admitted even after the prescribed period for any sufficient cause of delay.

1 See explanation to seo. 4, Which further provides that, in the case o f  
a claim against a company which is being wound up by the Court, the 
suit is deemed to be instituted when the claimant first sends in his claim  
to the official liquidator. As to applications for leave to sue as a pauper- 
being' registered as a plaint, see sec. 410, Act X IV  o f 1382.

s Sec, 22, The legal representative of a deceased plaintiff or defend­
ant when the suit as instituted is continued by or against such repre­
sentative, is not a new plaintiff or defendant within the meaning of 
this proviso.

• Seo the General Clauses Act. 1368. The second rule, also, applies to 
appeals and applications ah well as to suits.



lkotukb; respectively mean, a year and month reckoned accord-
V III. 1 . '
— ,* m g to the British calendar (which, since the 2nd Sep­

tember 1752, is the same as the Gregorian calendar), 
See. 25, it is enacted by sec- 25, that all 4 instruments 1 shall, 
i»68, and for ’purposes of limitation, be deemed to be made with 
8ciied.it reference to the*Gregorian calendar.

So that, 4 year; and 4 m onth5 in the Act, as well 
as in Contracts, wills and other instruments bearing- 
native or non-English dates, shall be construed in 
the sense which they bear in the English calendar. 
When, for instance, the date of a contract and the 
date when it is to be performed are dates of the Bengal ' 
or Fussily year, the corresponding dates of the 
English year should be taken, and the period of limit­
ation calculated from such English dates according 
to the Gregorian calendar.7

Provided that, in a suit for the balance due on 
a mutual, open and current account, where the period 
of limitation runs from the close of the 4 year ’ in 
which the last item admitted or proved is entered in 
the account, if any era other than the English 
era is used in the said account, the 4 year ’ is to be 

. computed as in the account.8 
Third rule, Third general rule. Inasmuch as fractions of a 

day are not recognized (except where it becomes 
essential for the purposes of justice to ascertain the 
exact hour or minute), the day of the accrual of the 
cause of action must be either included or excluded

i Nilkanth v. Dattatraya, I . L. B., 4 Bomb., 103 ; Almus Banu v. 
Mahomed Raja, 6 0. L. R-, 563.

s Art,. 86, eclied. it See also Maharajah Jay MtiBgal v. Lai Rang' 
Pal, 4 B. L. It., App-, 53 ; 13 W. R., 183.

2M GENERAL RULES AND EXCEPTIONS AS TO
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in its entirety.0 The Act adopts the latter alterna- 
tive, and lays down that, in computing the prescribed —  
period of limitation, the day from which such period 
is to be reckoned shall be excluded..10

Fourth general rule. When once the period of limit- J°"rt£eo g 
ation has commenced to run in any case, it will not 
cease to do so by reason of any subsequent disability or 
inability1 to sue (although such disability or inability 
may he within the saving of the Act). (Sec. 9.)

The minority, insanity or idiocy of the plaintiff 
will not stop the. running- of time, if the cause of amt ija*- 
action accrued, or rather if the event from which 
limitation starts occurred, while he or the person 
through whom he claims was under no such disabi­
lity. The previous non-existence” of the person now- 
entitled to sue or liable to be sued, does not exempt 
him from the operation of limitation, if, at the time 
when the cause of action arose, there was a person in 
existence capable of instituting the suit, and another 
against whom the suit might have been instituted.3

!i Banning, p, 254. See the judgment of .Denman, J., in Migotti v.
Colvill, 4 L. R., 0. P. Dir., 233.

»  Sec. 12. para. 1. In excluding the time of the continuance of an 
• injunction or order hy which the institution of a suit ban been stayed, 

the first day, viz. the day of the order, is included. (Sec. 15.) The 3rd 
rule, like the first and second, applies to appeals and applications as well 
as to suits. The other paras, of sec. 12 allow exclusion of additional time 
in case of appeals and certain applications.

The third general rule refers to thefirU day of the period of limitation, 
and the first general exception (sec. 5) to the last day of that period.

1 Disability is want of a legal qualification to act. Inability is want 
of a physical power to act.

~ The exyivsss language of secs. 7 and 17 renders it necessary that the 
£Usability and inability to sue mentioned in those sections must exist at 
the time when limitation (ordinarily) commences to run. So far as these 
sections are concerned, the rule in sets. 9 is therefore unnecessary.
Indeed, as observed by Sir James Colvile, in the Statement of Objects
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Lmture Inability to sue by reason of want of funds, or by 

reason of the Courts being closed during the beginning 
of the period of limitation, is not a ground of exemp­
tion or extension recognized by the Act, And as no 
equitable construction, can be put upon the Act, such 
inability, though existing at the time of the accrual of 
the right to sue, does not prevent the operation of 
limitation. And the same remark applies to the non­
existence of a particular person at the time when the 
period of limitation commenced to run against some 
other person in existence, and then entitled to bring 
the suit, as in the case of a suit to set side an adoption 
(under art. 129 of Act IX  of 1871) instituted by a 
sister’s son of the adoptive father, where the sister’s 
son was born after the adoption.3

The first part of sec. 9 is not an enabling enactment.
It does not say that any disability or inability to sue 
existing at the time when the cause of action accrues 
shall entitle the plaintiff to an extension of time, but 
only that any subsequent disability or inability shall 
not entitle him to such, an indulgence. The Indian 
Legislature does not (as some text-book writers do)4

and Reasons appended to Ms Limitation Bill o f 1855, the English and 
American rale that when the Law of Limitation has once begun to 
run, nothing shall stop it, “ seems to depend more on the language of 
the statutes than on any sound principle.”

But the framers of the Acts of 187L and 1877 emphasize the rule by 
giving it an independent force. The. rule will probably operate in cases 
of concealed fraud under sec. 18. If no fraud is practised, on the person 
entiled to sue, and limitation commences to run, it will not cease to 
run by reason of auy subsequent fraud against his successor.

« See Siddheshur Dutt u. Sham Cband,.2 3  W. R., 285. The altered 
language of art. 118, Act XV of 1877, removes this difficulty.

4 Banning on Limitation, pp. 6,227 ,231, 253. Chief Justice Hornblower, 
in an American case, says, that where the Statute of Limitations has
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lay down that no subsequent event shall stop the i on- 5 ̂  
n"o.i'j of time, but simply that no subsequent disability —
or inability to m e shall have that effect.

A  defendant not residing within the limits of Brifcish 
India may (in many cases at least) bo easily sued in 
■ the Courts of British India. The defendant’s absence 
from British India is not a " disability within 
the meaning of secs. 7 and, 9, and is not an inabi­
lity to sue ” within the purview of the latter section.1’’
Nor are the terms applicable to written acknoioledg- 
ments and payments made by the defendant or his 
agent. Nevertheless, in these and other cases, the

commenced running, “ it  runs over all subsequent disabilities and 
intermediate acts and events.” ' See Angcll. sec 177, note. Mr.^ Banning  
mentions three exceptions to this rule ; (1) where debtor is administra­
tor of creditor ; (2) where an abated suit is revived against the represent­
ative of a deceased defendant; (3 ) where the Crown is assignee of an 
unbarred debt. The first exception is recognized by the proviso to see. 9.
The second exception is rendered unnecessary by the express provision 
of art. 171c (see Act XTI of 1879, sec.. 108). The, third exception w ill 
probably be recognized by our Courts.

» See Beaks & Co. v. Davis, I. L. It., i AIL, 530, where the ruling in the 
case of Narranji v. Mugniram (L  L. R., 6 Bomb., 103) was dissented f  rom, 
and it was held that the time of defendant’s absence from British India, 
whether mMequent to the accrual of the cause of action or not, is to be 
excluded in favor of the plaintiff under sec. 13 of the Act. It may be 
observed that the rule was exactly the same under Aot X IV  of 1859 (see 
Thompson. 2nd Ed,, p. 284), and is the same under sec. 27 of the New  
York Revised Statutes, Vol. II , part iii, oh. 4, tit. 2, from which the 
Indian Legislature has borrowed the provisions of sec. 15 of the Act. See 
Angell. Appendix, lxiii. In the case of subsequent absence (according 
to the theory of the Act) time -mns as usual, but the period of absence 
is not deemed a portion of the time prescribed by scued. ii.

6 T h e  ru le  as to  th e  co n tin u a n ce  o f  th e  ru n n in g  o f  tim e  b ein g  d ep end - Preven- 
e n t  on th e  c o n tin u a n ce  in  fo rce  o f  th e  e n a c tm e n t  u n d er w h ich  t im e  g h  
h as b ee n  ru n n in g , i f  before th e  p rescribed  period h a s  exp ired , th e  s ta -  auq idtor- 
tu to ry  pressure be rem oved  by th e  to ta l repeal o f  th e  A ct, th e  operation ruction of 
o f  lim ita tio n  is  suspended or ra th e r  stopped n n lesa .th e  L e g is la tu re  r e -e n a c t  
th e  old law. I f  a new ru le  o f  l im ita t io n  be en acted  b e fo re  th e  a c tio n  is  limitation, 
b a rre d  by th e  old law, th e  ru n n in g  o f  tim e m ay bo in te rru p te d  by  th e  e x PltMned

W -  (SI.
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LiwTURni running of time is (practically) suspended or inter- 
—  rupted by an event which occurs subsequently to the

ami new role. See Abdul Karim v. Maoji. I. L. R., 1 Bomb., 295, 803. There
illustrated. are several oases of actual or virtual suspension o£ limitation. (For sis 

o f these oases, see sec. 9, proviso, and sees. 13 to 16, and the Table,)
Under Act XIV of 1859 it was held, that estoppels in pa-in and com­

promises in some oases had the effect of suspending1 or preventing the 
operation of limitation. (See ante, pp. 96, 105.) Where a debt is made 
payable by instalments, with a proviso that, on default of payment of 
any one instalment, the whole debt, or so much of it as may then remain 
unpaid, shall become due, limitation runs from the time of the first 
default. But if the plaintiff waives the benefit of the proviso by a sub­
sequent act. such waiver practically suspends or rather interrupts the 
running of time. {See art. 75, Act X V  ; Cheni Bash t. Kadum. I L. R.,
5 Calc , 97.) Articles 179 and 180, relating to the execution of decrees, 
offer other instances in which the running of time is practically inter­
rupted by an application, a notice, revivor, See., Sic. Suspension or inter­
ruption occasioned by the repeal of old laws, and interruption caused by 
waiver or by applications, &o., in execution, are not referred to in the 
Table.

Limitation is practically suspended when certain durations of time are 
allowed to be deducted in the computation of the period. Limitation is 
practically interrupted when a fresh period is allowed after it has run 
for some time.

According to the language of the Act, in the case of the legal disabi­
lity of the plaintiff, limitation dues not (begin to) run against him. In 
the case of the a Immigration of a creditor’s estate by his debtor, the 
moving of time is suspended by the administration. In, the case of 
defendant’s absence, and some other oases mentioned in secs. 14, IS and 
16, the plaintiff is entitled to the exclusion of certain periods in the com­
putation of the time of limitation,— that is, such periods are not deemed 
to be any portions of the proscribed time. (In  these cases, the running 
of time is virtually ‘ suspended.’) In the case of death before the right 
to sue accrues, or of concealed fraud, the period o f limitation is to be 
computed from a later date than the date of the actual cause of action.
The running of time is here virtually prevented by the operation of 
limitation being postponed to the date of the statutable cause of action.
In the case of an acknowledgment or payment, a new period, of limita­
tion is to be computed from the date of such acknowledgment or payment. 
Practically, previous death and conoealed fraud “  prevent the running 
of time,"’ and acknowledgments and payments “  jnter-rupt the running of 
time.” But in all the excepted cases, save those of legal disability and 
debtor’s administration of the creditor’s estate (secs. 7, 8 and ft), accord­
ing to the theory and language of the Act, limitation rum as usual,
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accrual of the right to sue. The only case in which &»cr<#a
, - J VIII.

a subsequent disability or inability to sue suspends 
the running of time is a case where there is the same 
hand to give and receive. The proviso to sec. 9 is 
as follows :— Provided that where letters o f  administra­
tion to the estate o f a creditor have been granted to his 
debtor, the running of the time, prescribed for  a suit to 
recover the debt shall be suspended while the adminis­
tration continues.

Here the Act expressly says that the running of time Proviso to
til 6 I  til

shall be suspended by a specified subsequent event, rule 
But there are five other events mentioned in Part III ' U"uii'
(see secs. 13, 14, 15 and 16, and the Table appended 
to this Lecture) which virtually suspend the operation 
of limitation, cause a break in the period, and give the 
plaintiff an extended time. These five cases are not 
referred to in the proviso, either because they are 
not cases of disability or inability to sue within the 
meaning of the rule in sec. 9, or because they are 
treated as cases in which limitation, theoretically, 
continues to run, though certain periods during which 
it so runs are not deemed to be any portions of 
the prescribed time of limitation. For obvious 
reasons suspension, which may be caused by a total 
repeal of the law, is, also, not mentioned.
though under the express provisions of the Act, the period of limitation 
is extended, by the operation of limitation being praotimtiy 1 sus­
pended,’ as shown above, or 1 preven ted ’ by the introduction of a statu­
table cause of action, or. ‘ interrupted! by the renewal of the period of 
limitation. Cessation of legal disability (under secs. 7 and 8) is a statu* 
table cause of action like that provided for by sec. 17 or sec. 18, but it 
is only in cases under secs. 7 and 8 that, in. the language of the Act, time 
does-not run from the ordinary starting point, as it is only in cases under 
the proviso to seo. 9 that the running of time is suspended by a subse­
quent event.
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&ECTTIOT The proviso to sec. 9 refers to the case of a debtor
---- obtaining letters of administration to his creditor's

estate either before or after limitation lias commenced to 
■ run. Cases where a debtor becomes the executor of his 
creditor, and a (-reditu- or legatee becomes the executor 
or administrator of Ids debtor s or testator's estate, are 
not mentioned.

The grant of letters bf administration, not being 
an act of the parties, operates as a suspension of the 
remedy. But where a creditor appoints his debtor 
an executor, and the executorship is accepted, 
this being an act of the parties, the debt is extin­
guished, on the supposition of its being paid by the 
executor to himself, and thus becoming assets in his 
hands for which he is accountable.7 This is pro­
bably the reason why the proviso does not extend to 
the case of the debtor becoming executor to his 
creditor. In the converse case of a creditor or legatee 
becoming the executor or administrator of the debtor 
or testator, the creditor or legatee may pay himself 
out of the assets which he has to administer. He 
cannot (and is not obliged to) bring any suit for the 
purpose of making himself pay the debt or legacy.'J

The fourth rule applies to suits as well as to appli­
cations.9 Two other rules (relating to the starting

? Brown, p. 46S ; Banning', 226, 227.
Sec, 87 of the Indian Trusts Act, No. II  of 1882 ( which does not extend 

to Bengal and Bombay), enacts as follows :— "W h e re  a debtor becomes 
the executor or other legal representative of his creditor, he must hold 
the debt for the benefit of the persons interested therein.”

8 See Bums v. Nichols, 2 Eq,, 256 ; and Banning, p. 226.
9 The term " t o  sue” is not defined in the Act. “ Inability to sue 

includes ‘ ' inability to apply.” See Shumbhoo v. Guru Churn, 6 G, L. It.,
' 437.

2 1 0  GENERAL BUIES AND EXCEPTIONS AS-TO
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point of limitation in certain cases) are given m
secs. 28 and 24, _■ _

Fifth rale. Where there has been a continuing10 
• ■ breach o f contract or a continuing wrong (independent ^

o f  contract) a new period of limitation  ̂ begins to run u6, 
tit every moment o f  the time during which the breach, oi 
the wrong continues, {Sec. 23.)

It is5 however, provided by arts. 115 and lib ', 
sched ii> that, in a suit for compensation, in the 
case of a continuing breach of contract, the time w non 
the breach ceases is the time when the period of lim it­
ation begins to run. Articles 19, 23 and 42 in the 
salne way provide that, in certain cases of continuing 
wrong, limitation runs from the time when the wrong 
ceases. So far as the bar of limitation is concerned, 
there is practically this difference between these pro­
visions and the rule in sec. 23, that, according to the 
language of these articles, the defendant, in. a suit for 
compensation for false imprisonment (art. 19), or 
for the other wrongs or breaches (arts. 28, 42, 115 
and 116), cannot divide the time of the continu­
ance, and plead limitation to so much oi the wrong 
or breach as took place more than .the prescribed 
number of years from the time of the institution of 
the suit.1 But in cases of continuing breaches and 
wrongs, not covered by these special provisions, such
a course may be open to the defendant.

Sixth rule. In  the case o f  a smt fo r  compensation f | ^

10 See T)p 219 222, ante, fox an explanation of this terra.
■ In"a case of false imprisonment, he may do so in England (see 12 

E ,st. 67 ; and Darby and Bosanqn I , p 30), and under sec. ,.5 he might do 
ho in British India, if  the provisions o f that section were not controlled

by art. 111.
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LrvTi?lK Sor an a< i Ŵ 1 ** not actl'ona^ e in ted/’ without 
■—  _ some (special damage or) specific injury caused thereby, 

the period? o f limitation shall be computed from the 
time when the ( damage or) injury is caused. (Sec.
24.)

Article 25 expressly enacts that, in a suit for 
slander, i f  the words are not pier se actionable, the 
period of limitation runs from the time when the 
special damage complained of results. This express 
provision would seem to be unnecessary (in  view o f  
the rule laid clown in sec. 24), except where more 
than one specific injury is caused by the slander, and 
the plaintiff complains o f the later injury.2

The fifth and sixth rules may be t reated as provisoes 
or exceptions to the ordinary rule, that limitation com • 
meaiees to run from the date o f the act or omission 
complained of, and they have been so treated in the 
Tabic at the end of this Lecture.

In this Lecture, we have already noticed all the 
sections8 o f Parts I, II and III, except sec. 3 (which 
is an interpretation clause) and the sections which

Exceptions . . .  , . , , ,
the »p- relate to  exceptions founded on special grounds,plication of

' flic periods _____i______ _ _ ___________________________________;—.......... .... ...... —--------------of liiriita-
*,l,n' * The plaintiff may be in time from the date when the special damage

twiiplainftd results, though out of time from the date of the earlier 
injury or damage.

3 Secs. 1, 2, 0, 10 and 11 relate to the operation of Act XV of 1877.
Secs. 23 and 24 and sched. ii, col. 3, relate to the atartirp pfil/it of 

limitation. ,
Sched. ii. col. 2. relates to the periods of limitation.
Secs. 4, 22, 25,12, 9 (and secs. 23 and 24 also) .relate to (general)'

Sec. 3 relates to interpretation.
The other sections (of Parts II and III), ids., secs, o, 7 and 3, proviso, to 

»ec. 9, and secs. 13-21, relate to (general) exeoptioiu.
’■ These are exceptions to the two most important general rules, vU. 

the first and the fourth.
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A  Tabular l tew o f the exceptions to the Ordinary Rule o f Limit t lion under A ct X V  o f i8 jy.

Sj o p e rS a  of I ix n S o lf  the |Smfcs for tfWproperty against express trustees, or against their representativ not being assigns for valuable consideration. (Sec. 10.)

S Saits to which the^Liraitation Act does I  ®u^imder the Indian Divorce Act, IV of 18(>9, (Seo. 1.)
^  nob apply. Ul jrespecting certain hereditary offices and the emoluments annexed t such offices, under Madras Reg. VI of 1831, (Sec. ],)

1 • ■ IIL ( !
r \  - f  ^^tionare not affected by th^ A c ^ ^ ' j SUltS’ Aj>]jl)als' and Applications for which special periods of limitation are pri cribed by special or local laws. (Sec. 6.)

I  Suite t o m k % f o A n .  limitation W  | * " % “ * » • * j »  B'*“  W&t «  emtmct'i mttiM into in a foreign m o t o r ,» « « *  # »  U rn  of Linviutkm of that countrv haa m MwuM M
■g, may (also) apply. (  ; i bracts, and the parties were domiciled there during the periods pre£ ribed by that law. (Hoc. 11.)

a  V . / (a> (Seo. 7.)
Suita to which some of the general J ®uitJ to which the exception founded on death before right to me j i~  f t 3 enforce wffhts of pre-emption. (Sec. 17.)

exceptions do nob apply, or to which/ sprues, does not apply. g 2 . - nuits tor possession of immoveables or hereditary offices.
• | « | t o ,h .« M o nW .?so 16aCTiie, ..............................................Su ,  f e j S e S ,  bp an ezocution-purehaaou

| '■U'J to which (only ), the proviso to Seo. 9 (about administration of
^ l edlt0?’af fcat0>aPPlies ........................................................Si rs to recover debts.to which (only), Sec. 20 (about payment) applies .............  Si ts for debts or legacies.

( l , -  Minority. i  Jfnafpf.au—Suita for pre-emp.
I (a)-Lognl disability of the I J W - W l m  the ordinary

plamtifi, (single, double/ 2.- dnsaiuty. V period exceeds three years
or successive). (Sec. 7.)* J j Proviso-As to the disability' of

I 3.. Idiocy. j some of several joiut claim-
V )  ants. (Sec. 8.)

{I.— * here the claim ant dieR /̂areN 
ie right to sue accrues, and 1

4  legal repreaonta. (i) for pre.

4 S B S S ®ccrues, and there is no legal { tary offices, 
jepresentative of his against I 
(/homthesuitmaybebrought. /

I f  t ! (C)—Where the right to sue or the t ;le «n which it is founded o r) „
»  | ! a document necessary to esta hsh such right, is fraudn-/ J'lXCeJ>tim—Where the defend-
§ , Existing at tlio time *hen the period | lohtiy t in m k i  from the p inti#, by the iltfomtent or ,  “  **>*
£ of limitation ordinarily tegim th.j f j  “ i  Pe™ “  w J* tot defendant claim. .S.ratfot *ai a' ,aluab!e«»“
_  run; and-— C (bec- J

§■ ll4>™ pfj ug iimitation and renewing ( (a)—Where there is a continuing bn -oh of contract.c  r'il0 Vl aso of action from day to J
"  ay. Hfio, 23.)?(?) I (h)—Where there i3 a continuing wr ng independent of contract.

I C.
X  Proven Hr , ti,e operation of limitation f
© until ome specific injury u sults # Where tho suit i« for compensation h c act not actionable without special damage. fSec. 24 i

■•c jj trom: ie act complained of. (

=  Existing at the time when the period (
% ordinarily exp iree, and extending j  w , W -

fSl «  1  the .period to the time when the V Vnere ™ ’ Court is closed. (Seo. 5).**/,, l l l f
ground ceases lo exist.' ( î mKLor  .,a ■' jpF

»  f  • / l .—Where letters of administration p|the estate of a creditor have been granted to his debtor, and
yS | A. | the administration continues. (Seo. 9, pro vino)
*S o ,.J . . .  it  2.—Defendant’s absence from Britistlndia. (Sec. 13.)
e  *. ®8P®n ftg limitation, and entitling f 3.—Where plaintiff has been prosecajiAg in good faith and with due diligence, another eioil proceed-

,, e P Hntiff in the oomputatiqn-dfj ing against the defendant, for the same cause of action, in a Court which, from deject »/
g  ..,e Pafiod, to the exclusion of the”, jurisdiction, ox-other cause of «like nature, is unable to entertain it. (Sec. 14).*
■-5 (luring which the ground 1 4.—Where the commencement of tin suit has been stayed for some time by injunction or order
f  existo>- j (Sec. 15.)
m I 5.—Where the judgment-debtor has liken proceedings to set aside the execution-sale of property

\ which the purchaser is seekin to recover by suit.. (Sec. l(i).o j B.
S TTT I SuBpendiijjj limitation, and entitling f
-2 I ”“ a p|!jintiff iu the computation of |

w r . j tuepejiod, to the exclusiou of the!
s tom h « m  , a to rp  beta-WB tts imtitntiou of ]

g or rnary pono an aam tand the date when proceed-/ Where a suit instituted in one Court, re instituted in another, under seo. 20, Civil Procedure Code.
♦ (herein are stayed uuder seo- 1 (Sec. 14, ol 2.)

“ i0n iP’ Givi! Procedure Code, and i also o| a e  time requisite for going I 
to the Court in which the suit is I remst fcatodi

/ l . —Written acknowledgment of Utility signed by the defendantN 
*-'■ I or his agent. (Sec. 19. j 11 1 Proviso—One of several part-

Tnterrmv • . I 2.—Payment of interest on a debt or,legacy by the person liable ( ners, executors, ioint-oon-
^  tbe iil - “i i'mitation, and gm ngj to pay it or by his agent. (Sc. 20.)*(?) \ tractors, or mortgagees, not

ationj uf r6$l period of limit- 1  3.—Part-payment of a debt evidenced by the handwriting of f  chargeable by reason of any
I the debtor or his agent. (Sell -0.)*( '). | such act of any other or
! 4.—Receipt of produce of mortgagtji land by the mortgagee in I others of them. (Sec. 21.)
\ possession. (Sec. 20.) o  J

Those wiihoutemy mark mmlyteTuiM only^^Ojwrc-M Applications.- That marked with two asteruks ** applies to Appeals, as well as to Applications and Suits,-those wituout -my mane qppiy oo sum only. Vu*ie-Y  hethcr Secs. 20 and 23 apply to Applications. B and C of (2 ) I. maj be treated as Rules, rather than as Exceptions.

jx. I. f

i f  A“ p °»1 m ”r!'of,0to j 101 tIm° fOT **••“ ** »  01» »  « '  » « l  corapUued of. (Seo. 12).
S «  award. (

co .w %%"ra"°
dj % 4  ^xc îmoTj of timo requisite for obtaining a copy of the decree, sentence, o order appealed against or sought to be reviewed; and if a
«  g As to Appeals, and Applications for re- /  T cree 18 fche Bub̂ 6ot of comPlaint' also the tima requisite for obtainin ’ a copy of the judgment. (Sec. 12.)

view. I *
10  ̂ Additional time allowed if the Court is watisfied that there was sufficient ciC|se for exceeding the ordinary period. (Sec. 5.)

by Acfc^Il of ̂ 87»f arH(fcPSec?a325A ^  tlie Provisions of Sec, 325A of the Code of Civil jfocedure, there is another exception which was first introduced

Lee. VIII—p. 243 ]

;,;'i j l.
! '
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such is  the closing of the Courts on the last day of 
the period of limitation, the legal disability of the —  
..plaintiff, the. absence of the defendant from British 
India, bond fide proceeding in a wrong Court, tempo­
rary injunction staying, the commencement o f suit, 
death before right to sue accrues., concealed fraud, 
acknowledgments, and payments.

The appended Table gives a general view of these 
as well as other exceptions..
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LECTURE IX.
THE EXCEPTIONS. LEGAL D ISAB ILITY.

-->HH—
Important exceptions. Sees. 5, 7, 13, II, IS, 19 & *20 — Reasons for these 

exception — Legal disability of plaintiff— Minority— The Majority Act —
The previous state of the law of minority and majority — Foreign laws —
Insanity and idiocy— Co-existing arid successive disabilities—"Subsequent 
birth or adoption of claimant— Disability of defendants no ground of 
exemption — Sec. 7, Act XV, applies to suits and applications— Disability 
at the time from which the period of limitation is to be reckoned —
Inconvenience of this rule — Arts. 44 & 94 — Cessation of disability or death 
under disability, a statutable cause of action — Proceedings during the 
period of disability — Disability confers a personal privilege —  Assignees 
not entitled to the privilege — Hard cases under the existing law —  To 
whom is cessation of disability, or death under disability, a cause of action —
The law allows the maximum period of 3 years from the statutable cause ;
of action, or the full period front the ordinary starting point of limit- ||
ation — No fixed limit to the indefinite extension of time under sec. 7 —
An exception to the exception— Disability of one of several joint claimants. Il

important Of tlie exceptional circumstances which directly 
secsMh7. extend the period of limitation, or which indirectly 
194,20. do so by preventing, suspending or interrupting

0 Where the existence of the exceptional circumstance does not give 
the plaintiff a longer time, the section relating to the exception is not 
applied. Thus, if  plaintiff is dispossessed of a taluk when he is 13 years 
old, and he attains his majority 0 years after, he may sue to recover tiro 
taluk within 12 years from the date of his dispossession (i.c., until he is ill
25 years old), and section 7 of Act X V  of 1877, which gives him only 8 
years from the time of attaining his majority, will not apply. The 
plaintiff need not avail himself of the provisions of that section, and the 
defendant cannot compel him to do so, (Kaleedoss v. Behari, 2 W . It..
3 )5 ; Kadhamohun v. Mohesh, 7 W . It., 4.) The same remark applies to 
the cases referred to in Illustrations (e) and (f)  appended to section 7, 
gSujilarly payment of interest on money lent, when the principal is not 
yet due, will not prevent the creditor from suing within the ordinary 
period reckoned from the due date. It  is only in eases like these that the JH
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the running o f  time, the follow ing seven6 may be Lectckr 
considered the most im portant: .iXi

1 . The fact that the cowrtf is closed (whether on 
authorized holidays or on working days)7 during the 
hatter end of the prescribed period of limitation..
Here the period is directly extended to the day when 
the court reopens. Section 5,

2, The legal disability (minority, insanity, idiocy) 
of the plaintiff. Here the operation of limitation is 
prevented by the continued existence of the disability.
Sections 7 and 8.

8. Absence o f  the defendant from British India.
Here the operation of limitation is practically sus­
pended so long as the defendant is absent. Section 13.

4. Abortive bond fide proceeding by the plaintiff 
against the defendant in a court which has no juris­
diction. Here also the operation of limitation is 
practically suspended so long as the proceeding 
continues. Section 14.

5. Fraudulent concealment by defendant, of 
plaintiff’s right to sue, See. Here the operation of 
limitation is prevented by the fraud, and postponed 
to the discovery of the fraud. Section 18.

6. Written acknoivledgment of liability by a 
defendant or bis agent. Here the operation of limit­
ation is interrupted by the acknowledgment, and

ordinary period prescribed by the Act is not extended, by the existence 
o f the exceptional circumstance.

The exception as to express trustees is a total exemption from the 
Operation of limita tion.

“ Five of these (viz. 2 to 6) were the only general exceptions which, 
with certain restrictions, were recognized by Act X IV  of 2859.

1 Bisliett r, Ahmed, I. L. It., I All., 263, The old law tind the c&set 
thereon are referred to in a note at p, 265, ibid.
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LijoTUKE time runs again from tire date of the acknowlodg* 
t f  ment. Sections 19 and 21.

7. Payments o f  interest or part payments by the 
defendant or bis agent. Here also the payments 
interrupt limitation, and give the plaintiff a fresh 
period. Sections 20 and 21,

Exception (1) applies to the limitation of suits, 
appeals and applications.

Exceptions (2), (4), (5), (6) and perhaps8 (7) 
apply to the limitation of suits, as well as of appli­
cations. Exception (3) applies to the limitation of 
suits* only;

Reasons for The first of these grounds of extension is based
Jepdo'r on. an act which proceeds from neither o f  the parties 

to the case, and which occurs at a time to which a 
recourse to law is very often deferred, namely, the 
latter end of the period of limitation.

The second exception is founded on the involun­
tary disability o f  the p lain tiff (the party who has to 
initiate the proceedings), at the time when limitation 
ordinarily commences to run.

The third ground of extending the period of lim ita­
tion is based on the absence from British India of 
the defendant (the party to be sued), whether such 
absence is voluntary or involuntary, and whether it

» See Ramhit v. Sal,gar, T. L. R., 3 A ll.. 247, where the correctness o f  
the ruling in Kally Troaonno v. Heemlall, I. L. R., 2 Calc., L'S, was doubted 
by Stuart, C. J., who was inclined to hold that part payments o f  judgment 
debts, after decree, would give a fresh start, as regards applications 
for execution. See Lecture X I .

* 3u all these exceptions, save that relating to defendant’s absence,
‘ plaintiff ' includes 1 applicant, ’ and ‘ defendant ’ includes “ the party 
opposed to the applicant.” In the exception relating to the Court being 
closed, 4 plaintiff ' includes 4 appellant' also.
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occurs In the beginning10 or any  other part of the'lect™  
period of limitation. ——

The fourth, fifth, sixth, and seventh gTonnds of 
extension are based on certain voluntary acts of one 

' o f  the p a rtie s ; — the fourth, on acts of the plaintiff, 
positively shewing his diligence ; the fifth, on acts of 
the defendant, which prevent the plaintiff from pro­
ceeding against him ; and the sixth and seventh, on 
acts of the defendant, which remove the obliterating 
effects of the time that lias already elapsed, by 
shewing, directly or indirectly, that his liability still 
exists.

In these and other cases, the time of limitation is 
virtually enlarged, because, under the circumstances, 
the plaintiff is not considered guilty o f laches in not 
enforcing his right within the specified period, or 
because the conduct of the defendant renders it 
unnecessary to exact the penalty attached to the 
lapse of time.

But as the maxim cess ante ratione legis, cessat- el 
ipsa lex  (the reason of the law ceasing, the law also 
ceases), and arguments founded on analogy, are 
inapplicable1 to positive enactments of the Legisla­
ture, too much stress should not be laid on the 
reason of the law. The exceptions recognized by 
the Legislature are founded on its own ideas of 
expediency, that is, on what it considers expedient 
upon the balance of convenience and inconvenience.

10 Narainjee r. M ngniram , I. L . It., 6 Bomb., 103, in which it wns ruled  
that the subsequent absence of the defendant is no ground, of extension, 
has been dissented from in Beake v. Davis, I. L. It,, 1 A ll., 530. See Lec­
ture V I I I , p. 237.

1 See Lecture V II , pp. 182, 196, mpm.
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leotuke I he udge arid the lawver, arguing analogically from  
— . m e reason of the law, cannot engraft a new  exception 

upon the rule, or refuse to apply an exception  to a 
case which is within the plain m eaning o f  the 
w ords in which it has been enacted.

These seven exceptions ( together with others m en­
tioned in the T a b le ) will be considered again in the 
notes under the several sections o f  the Act. In this 
and the follow ing tw o lectures, we shall confine our 
attention to tiie three exceptions in respect o f  legal 
disability, acknowledgm ents, and payments. 

toRaiflis- U nder A ct  X I V  o f  1859, the fo llow in g  persons 
plaintiff, w ere deemed to  be under legal disability :— Married 

wom en in eases governed by English law, minors, 
idiots, and lunatics. Coverture was not deemed a 
legal disability under the R egulations, nor is it 
deem ed such under the later A cts  o f  1871 and 
18 7 .1 . I  lie identity o f  interests between husband 
and wife, even where the English law is applicable, 
w ould, in the opinion o f the Legislature, be suffi­
cient to  secure attention to her chums against third 
parties.2 And where the interests o f  the fem e covert 
are in opposition to the claims o f  the husband, she 
may sue by her next friend.

I he m inority, insanity, and idiocy o f  plaintiff are 
the only grounds o f  legal disability that are now 
recognized  by the Law  o f  Lim itation in British 
India. The disability o f  alien enemies under sec.
480 o f the C ivil Procedure Code is not a disability

bee Reports of the Indian Law Commissioners fox 1805-1844. In 
18B9. the Legislature was of a different opinion. In 1871 and 1877, the 
Legislature agreed with the Commissioners.

#  ’ ■ <SL



Xv? ' Ctl5x ■

I l l   ̂ <§L
1 ' „  1 . , | | .

TH E EXCEPTIONS. L E G A L  D IS A B IL IT Y . 2 4 9

within the meaning of the exception in sec. 7, Act Leô oub 
X V  of 1877. The existence of a dispute as to the —  
plaintiffs title, and the pendency of a suit respecting 
it, do not constitute a legal disability.3 Nor is 
plaintiff’s absence from British India, or his impri­
sonment or transportation, a ground of disability 
under sec. 7

In Act IX  of 1871 4 minor ? meant a person who Minority, 
had not completed his age of eighteen years. Act 
X V  of 1877 omits this definition, because a 
definition is (in the generality of cases) supplied 
by the Indian Majority Act (IX. of 1875), In a 
question of minority or majority arising upon the 
issue of limitation under Act IX  of 1871 , there was 
no distinction between persons domiciled in British 
India, and persons who were not so domiciled.4 But 
mow,, the question, when a foreigner not domiciled 
in British India attains his majority, is left undeter­
mined 5 by Act X V  of 1877, or Act IX  of 1875.

The Indian Majority Act, which came into force 
on the 3rd June 1875, enacts the two following Acs. 

rules:6—
(a) Every minor of whose person or property 

a guardian lias been or shall be appointed by any 
Court of Justice, and every minor under the juris-

3 Mruklun Motion v. Nund Kishore, 5 W. It.. 295. See also Rajah 
Saheb Perhlad i>, Moliruajali Itajondro, 12 W . It., P. C., 6. 'See further, 
pp. 23.V - 210.

* Rainey v. Nobocoomar, 5 C. L. 11., 543.
5'Justice Marlcby decided this question in Roelo i\ Smith (1 B. L. R.,

O. C., 10), but Jackson, J., was not satisfied as to the correctness of that 
decision, See Rainey r. Nobocoomar, 5 0. L. It., 543. In the absence of a 
definition in Act X IV  of 1859, the term 1 minor ’ was construed according 
to the law of the party in each case. Ilari v, Yasudev, .? Bomb,, 344,

6 Section 3, Act IX  of 1875.
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Li' Tcrac diction o f  anv Court of -Wards, shall be deemed to ix. ,
—  have attained his majority when he shall have com­

pleted his age of twenty-one years, am! not before.
A  guardian ad litem is not a guardian within the 

meaning of this rule.7 The guardian must be actually 
appointed (by the issue® of a certificate under Act 
X L  of 1858 or Act X X  of 18G4 or by a similar pro­
ceeding), or the Court of Wards must actually as­
sume the management9 of the minor’s estate, before, 
he completes his eighteenth year. Otherwise, rule 
(b) applies.

(b) Every other person (whether a native or a 
foreigner) domiciled in British India, shall he deemed 
to have attained his majority when he shall have 
completed Ids age of eighteen. years, and not before,

So far as the capacity to sue10 is concerned, a minor 
attains majority under rule (a), at the beginning of 
the 2 1st anniversary of Ids birth-day, and under rule 
(5), at the beginning of the 18th anniversary of 
that dav. 1

r Section 4 IS, Civil Procedure Coda.
8 Stephen v. Stephen, I. L. R , ft Calc., 901. Application for a certificate, 

or a mere order granting' a certificate, ia not sufficient;.
0 Petiyasarai v. Seehadri, I. L. Ii„ 8 Mad., .11.
10 Section 2, Act IX, of 1875;, enacts npromso. so far as the capacity to 

act in certain non-judicial matters is concerned. Puyikuth if. Kairshira- 
pokil, I. L. ft., 3 Mad., 218.

1 Section t, Act IX  of 1875,
It may be' mentioned here, that Act IX  of 1875 extends to the whole 

of British India, and, so far as regards subject* of Her Majesty, to the 
dominions of Princes and .States in India ia alliance with Her Majesty.
The Act was passed with the object of prolonging the period of nonage 
and of attaining greater uniformity and certainty respecting the age of 
majority.

The The previous state of the law was anything but satisfactory, Maho-
previous mednns attained their majority at the age of sixteen unless symptoms 

of puberty appeared at an earlier age. (Abdool V, Musst, Elias. 8 W. It., 30.1,
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“ Twenfcy*one is the full nse bv the laws of ta x m u s  

England, Spain, and of the United States of Aimer- ----- 
iea, and also by the law which now prevails in fawa!*4"
France, Belgium, and Holland; but in the three 
countries last mentioned, a minor is emancipated and 
obtains majority at once by marriage; or, i f  he has 
completed his fifteenth year, by a judicial declar­
ation 6f the father, or, if the father be dead, of the 
mother.”2

The term ‘ lunacy ’ (see sec. 12, Act X IY  of Insanity 
1859) has acquired an extent of meaning equal "l ' , w ’

lmb see Agra Such Rep. for 1857, p. 21,) Hindus, according to 'he law of 
the Bengal school, attained majority at the 'end of fifteen years, and minority 
according to the Mifcateihara school, on the completion of the sixteenth: “ |!porjtv 
year. (Cal. Sud. Dewany Reports for .1853, p. 505 ; 2 Bomb., 325.) In the '* 
niofus^i), sec. 2, Beng. Reg. X X V I of 1793, extended the period of minority 
oE. proprietors of estates paying revenue to Government to the end of the 
18th year, whether they were Hindus or Mahomed ans, males or females, 
in possession or out of possession, in respect of nil acts d -ne by such 
proprietors, both as to matters connected with real estate, and matters 
of personal contract. (Bykunt v ‘ Pogose, 5 W. R., 2 ; Ranee Roshun v.
Raja Enayet, 5 W. R., 4.) Act X L  of 1858 similarly extended the period 
in the case of -all persons in the mofussil of the Bengal Presidency, not 
being European British subjects, whether certificates had been taken out 
under the Act or not, (Modlmsndun v. Deb.i Gorin da, 10 W. IL, P. B.. 36.)
A  different construction was put upon the corresponding Bombay Act 
(X X  of 1804), and it was held that the limit of 18 years was not appliea 
ble to any person until the Act was brought into play by the exorcise 
of the jurisdiction of the Court. (Shivji v. Data, 12 Bomb., 281.) Hindus 
and Mahomedans and others, domiciled in Calcutta and subject to the 
jurisdiction of the Supreme Court or the Original Side of the High Court, 
were not affected by Reg, X X V I of 1793 or Act X L  of 1858. (Motlvoor 
Mohun v. Cooniar Surendro, 24 W , R., 464, P .B .; Rally Churn v. Blmggo- 
butty Churn, 19 W . It., 210, F. B.) But in Rajooomar Roy v, Atfnrnddin,
8 C. L. R,, 419, in which the Full Bench decision in the 24 W. R. was 
not referred to, it was held by a single Judge, that if  a resident of Cal­
cutta had property in the mofussil, the age of his majority might be 
extended by the provisions of Act X L  of 1858, at least, if the cause of 
action occurred, and the suit was brought, in the mofussil.

* Maephersou’s Civil Procedure Code, 5th Ed., p. 67,
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iKOTrmE to til ft f of the generic term ‘ insanity/ though it was 
formerly used to denote periodical insanity only.8

An idiot is a person who. by a perpetual infirmity 
from bis birth, lias been without understanding.
A  man who is deaf and dumb from his birth Is not 
necessarily an idiot, though this may be the legal 
presumption. Insanity is not congenital, it is caused 
by sickness, grief or other accident.

Insanity or unsoundness of mind is a ground of 
exemption, whether there lias been a commission 
of lunacy, or committeeship, or any analogous 
measure or not,4 Under Acts X X X IV  and X X X V  
of 1858, a person is a lunatic when be is incapable 
of managing bis affairs by reason of unsoundness 
of mind.6 And ‘ unsound mind’ comprehends imhe- 

" cility, whether congenital or arising from old age, as 
well as mental alienation; resulting from disease.0 A  
temporary loss of memory and understanding arising 
from accidental and temporary causes, or mere weak­
ness of intellect, does not constitute insanity or 
unsound ness of mind.7 If the mind is unsound 
on one subject) provided that unsoundness is at all 
times existing upon that subject, such a mind is 
not really sound on other subjects.8 In the case of 
lunacy, the ordinary presumption is, that those who 
are thus unfortunately visited never entirely recover

3 W ebster.
4 Troup E. I. Co. ; Dyce Sombre v. E. I. Co., 4 W . lt.,P . C., 111. Bub 

a lunatic Is nob obliged to sue by bis next friend unless be is adjudged 
to be eo. Sec. 463, Civil Procedure Code,

» Mr. G. Sherman v. E. Sherman, 24 W . It., 124.
6 Brown, p. 549. 7 In re Cowasji, I. L. B., 7 Bomb,, 15.
« See Waring i\ Waring, 6 M. P. C. 0 ., 341, oiled at p. SID of Brown 

era Limitation.
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their mental faculties. Where the fact of lunacy is lruturk 
proved genfrally, a lucid interval is not presumed, -—1
but the sanity and legal competency of the party 
must be clearly proved. A  mere diminution or 
remission of the complaint is not sufficient.8 So far 
as I know, it has not been decided in any reported 
Indian case that the occurrence of a lucid interval 
shall he deemed to be a cessation of disability within 
the meaning of the Exception.

Act X IV  of 1859 did not expressly provide for co-ex nt- 
double or co-existing disabilities. Act IX  of .1871 successive 

supplied this defect, but. did not provide for sup|r-dljablUlILS- 
venient or successive disabilities in the same or 
different persons.” Act X V  of 1877 not only extends 
the time when the plaintiff is under two disabilities, 
at the time when limitation ordinarily commences’ 
to run, but it grants the same privilege, if a second 
disability supervenes before the cessation of the 
first. And it does the same, if  the person to whom 
the right to sue first accrued dies before he ceases 
to be under a disability, and his legal representa­
tive labours under the same or another disability.

V

Thus if A, the party first entitled to sue, is a minor 
at the time when the period of limitation begins to 
run, and insanity supervenes before he attains ma­
jority, or if A  dies a minor, leaving an infant or 
insane son as his legal representative, limitation

Angell, sec. 197 (note), where selections from D’ Augaessean, and Sir 
Win. grant’s decision iu Hall v. Warren, 9 Yes., Oil, are referred to.

10 Sookhmoyee v. Raghubendro, 24 W . R., 7 ; Rajah Rail V. Delpufcti,
5 C, L. R., 372, 392. Successive disability in different persons, that is, 
the disability of representatives, is no ground of extension under 3 and 
4 Will. IV, c. 27, See sec. 18.


