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trespasser, as a matter of right, whether strictly'legal tommis 
or not, yet lawful to the extent of excusing a ties- —  
pass.7 In the words of Erie, J., “ if the enjoyment 
has been clandestine, contentious, or by sufferance, 
it is not of right It is evident that, in the Indian 
Acts on the subject, the expression u as of right ” 
lias a less extensive meaning, for the Legislature 
Iiere expressly requires that the enjoyment must be 
“  as of right-” as well as il open ” and £i peaceable.”

In Alimoodeen v. W iizeer M i?  Justice Maikby, 
alter referring to the difficulties which arose upon the 
interpretation of this expression hi the English Statute, 
held, that here it signifies no more than that the enjoy­
ment must be by a person in the assertion o f  a righ t 
It is not necessary that the claimant should have enjoy­
ed the easement a rightfully ” or u without trespass.” |(>
If he (Aiim,s a title to the easement, and the ease­
ment is not enjoyed under a license or permission- from 
the owner of the servient heritage, his enjoyment is 
“ as of right,” or nee precar io.1 A person who, 
during the requisite period of enjoyment, asks the 
permission-of the servient owner, does not assert a 
right to the casement. By asking for permission, 
he admits that he then has no right. Each, renewal 
of the license rebuts the presumption that the enjoy­
ment is had under a claim o f  title to the easement.2

’ Tickle i\ Brown, 4 A. Sc E„ 309 ; Goddard, 162. The easement m ust 
have been enjoyed in the manner that a 'pe- ion rightfully entitled 
would have used it, au<l not as a 'trespasser would have done. Arid the 
claimant must not have occasionally it*bed th  perm-union o f the ser­
vient owner. See the judgment o f Parke, B,, in Bright e. W alker,
1 Crompton,- Meesou and Rosooa’s Reports, 211,219.

3 17 Q. B., 27il j  Gale, 209. » 29 W . R., 52.
w Markby’s Elements o f  I<aw, para. 402. ‘ Gale, 2 Id.
1 Bale, 168, 171, 213 ; Goddard, 153. See note 5. p. 107, mpra-.
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Lecture In the case of a. negative easement {e. g., of light 
X1I> or air), the inchoate enjoyment of the right is, in the

eye of the law, no injury or wrong to the owner of  ̂
the adjacent heritage who is at liberty to obstruct 
the enjoyment by some act done on his own herit­
age,3 If the open enjoyment of such an easement 
is not actually obstructed, and it is £<not bad 
in such wise as to involve the admission of an. 
obstructive right ” in the owner of the adjacent 
heritage, the easement is enjoyed “ as of right ” 
within the meaning of Act .XV of 1877.4 Enjoy- 
iiient which no one has a right to obstruct, as 
the enjoyment of an easement over land in the 
possession of the claimant; himself, is not adverse 
enjoyment, or enjoyment as of right.' Such enjoy­
ment may be open to the further objection that it is 
not an enjoyment as an easement. Enjoyment which 
has been bad adversely to the owner of the servient 
heritage, “ as the exercise of a right, and not at 
the mere will and favor of such owner, is enjoyment 
as o f rightf  A  tradesman, or a friend, who daily

• * When the owner of a dwelling-house opens new windows, ho does 
no injury or wrong in the eye of the law to. his neighbour, who is at 
liberty to build up against them, so far as he possesses the right of 
building or: his land. Per Lord Westbury in Tapling v. Jones, 11 H. U  
Cl,, 290, See Goddard, p. 308.

4 Mathuradas v. Bai Arathi, I. L. 11., 6 Bomb., 522.
5 M'oilhooaoodun «„ Biasonath, 15 B. L. It., 361.
« Askar t*. Ilammanick, 13 W . It.. 344 ; Aukhoy <\ Mollah Nobbee,

13  W, R., 449 ; Eutteh All v, Asgur Ali, 17 W. B., 11.
« Adverse possession ” should, however, he distinguished from posses­

sion (or user or enjoyment) “ as of right.”  Chundi v. SMB, b 
L. B., 272. In the case of positive easements, possession or user as 
of right is partially analogous to adverse possession. The owner has a 
right; of action for the adverse possession of the land or the adverse 
user of an easement over the land, but “ user as of right” does not, as 
« adverse possession ” does, oust the owner from his oomjiation of the
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opens my gate and walks up to my door, under a Lectub® 
tacit permission, which may be revoked at any 
moment, is not at all in quasi-possession, or enjoy­
ment of an easement. The grantee of a way for the 

* term of twenty years may be in pm > p̂ossession of if, 
but his enjoyment is derivative like that of a lessee 
for a term of years, and he cannot acquire an abso­
lute and indefeasible right by prescription against 
his grantor.7 If the servient owner or occupier 
has agreed to allow the user or enjoyment for an 
unlimited period and as an indefeasible easement, the 
enjoyment, though in one sense derivative, is valid

land. In the case of the negative easement of light or air, die enjoy­
ment is had without trespass on the neighbour’s land, and the enjoyment 
is presumably as of right, if it is submitted, to. or not obstructed by the 
neighbour. The difficulty of proving that theonjoymout of a negative ease­
ment has been an enjoyment 'as of right, is referred to in Markby’s Elements 
of Law, secs. 378 and 879 ; and also in Bagraru v. Klie fate ninth, 3 R.
L. It., O. 0,, .18; and Bhoobun y. Elliot, 6 B L. It., 83. See the judg­
ments of Justice Markby. Justice Markby, following Savigny, held, that 

. the enjoyment of a'negative easement was not enjoyment as of right, 
unless it appeared th at there waspaticniia or submission on the part of the 
servient owner. Bub his opinion as to the necessity of shewing patient ia 
on the part of the servient owner in the case of negative easements, does 
not appear to have been adopted or acted upon by other Judges. Actual 
uninterrupted enjoyment, unless affected by express agreement, has been 
considered to be practically sufficient for the purpose of raising the 
presumption of right. Proof of such enjoyment for twenty years is, in 
all. cases, ymm,a facie evidence of a title which must bo rebutted by the 
servient owner. The presumption is, that a party enjoying an easement 
acted under a claim of right until the contrary is shown: Gale, 201, 208 ;
Campbell v. Wilson, 3 East, 294. Under Act V of 188.2 it is not neces­
sary, in the case of light, air or support, that tho enjoyment should bo 
as of right. “ As a rule, it is not possible to prove, in the case of such 
easements, that the enjoyment is as of right in tho sense in which these 
words are now understood.” See Mr, Stokes’ Speech in the Legislative 
Council, IGth February, 1882.

7 Markby, secs. 377, 401. See also Hureedoss v. Jodoonatly 14 W. R., 79 
(as to the presumption of the enjoyment being under a license, when the 
two owners are near relatives), and expi. 1, sec. IB, Act V of 1882.
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lecture quasi- po sse ssion. But enjoyment under a mere rcvo- 
Ari cable license, or a permission granted for a limited 

period, or subject to a condition on the fulfilment 
of which it is to cease, is not such enjoyment as 
would ripen into an absolute and indefeasible right 
under sec. 15 of the Easements Act, or under 
sec. 26 of Act X V  of 1877.8

Enjoyment Enjoyment by any one in possession of the clomi- 
hy" ll°"i ' tiant heritage, whether as owner, tenant, or servant 

(and notwithstanding any personal disability of the 
possessor), may give the owner a prescriptive right. 
Enjoyment had by such possessor under a claim of 
right in respect of such heritage, is Sufficient.9 

What con- The physical possibility of exercising or enjoying 
joymentT an easement, coupled with the determination to 

exercise and enjoy it on one's own behalf, constitutes 
^wast-possesslon or enjoyment.10 Where an easement 
has once been enjoyed as of right, such enjoyment 
continues, if the physical possibility of enjoyment and 
the mental determination to enjoy are not want­
ing. To prove continuous quasi-possession, it is not 
necessary to prove continuous actual user, any more 
than it is necessary to prove continuous bodily con­
tact in order to prove possession of a corporeal 
thing.1 The enjoyment continues so long as the

8 See expl. 1, sec. lfi, Act V of 1882, This explanation, it is appro- 
hended, is declaratory of the law as it stood before the passing of Act V 
of 1882.

0 See Gale, 200 ; Tudor, 182 ; and sec, 12, Act V of 1882.
Enjoyment, by the owner of a house, “ in the persons of his servants 

and the members of his family,”  may bo sufficient, Per Pheat, J.,
I. h. R., 1 Calc., m ,  425.

10 Mark toy, sec. B77. See p. 421, supra.
' Seo Macktoy, see. 577 ; p. 134, supra; Tudor’s Leading Cases, p. 190 j 

and Flight v. Thomas, 11 Ad, & Ell., 688, *

*
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claimants right is not interfered with whenever lie has LKg “M 
occasion to use it.2 (But see p. 445, infrq;.)  ̂ -

An easement must be actually enjoyed for the full 
period prescribed, before a prescriptive right tô  if 
may be acquired under the .English Statute. 1 he 
Indian law omits the words 'l- actually and “ full 
from its rule for the acquisition of easements by 
prescription. It is true that illus. (l>) of sec. 26.,
Act X V  of 1877, seems to make “ enjoyment.?1 
equivalent to u actual user;’* but it has been hell 
that the Illustration cannot be allowed to control 
the ordinary sense of the word “ enjoyment,” which 
occurs in the section itself, and the Legislature 
appears to have adopted this interpretation in Act \ 
of 18823

Evidence of user, a little before, and again after, 
the prescriptive period had begun, may he gimind ^'y^., 
for presuming user and enjoyment at the eom'j®^bed 
mencemeut of the prescriptive period. How many 
times the right has been exercised during any part 
of the period is not material if the claimant exit 
eised it as often as he chose.5 The enjoyment of 
the right may continue to the end of the prescriptive 
period,—that is, till within two years before smt  ̂
although there has been no actual user or exercise of

* K ,^7i7r. Fuddo, 8 0 . L. R.', 281, 281 ; (S. € .) , I . L. R ., 7 Calc., UW
» The objectionable Illustration does not appear under sec. 15 ol Act V 

of 1882, which corresponds to sec. 2d, Act X V  of 1&77, Sea 8 0 . L. It., 281.
Even in England, it has been held in some cases, that actual ymv  for 

the J M  .period is iW  necessary. Flight v, Thomas, Carr «. f  ostor,
Lawson r. Langley, cited in Goddard on Easements, pp. VU, K\(\ U',2.

* Lawson r. Langley, 4 A. and 15.,-81)0; Carr t. Foster, 8 Q.
and Goddard, 181, 183. It appears from these cases that there is 
authority for this proposition even in England.

* Carr v. Foster, 8 Q. B., 581, 587 ; Tudor’s Leading Cases, p. 180.

,;l ...... - ft •• ■ '
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™  the right at the end of the period.0 Some disconti- 
—  nnous easements, by their very nature, necessitate long 

i ntervals between the acts of actual user.7 A ’s right 
of passage for boats over B’s land when it becomes 
covered with water during the rainy season, can only 
be exercised during two or three months of the year, 
and if there be a lack of rain, it is probable that, 
even for twenty or twenty-one months, the right 
may not be exercised at all.8 Again, as ponds are 
not cleared every year, there must be long intervals 
between the acts of exercising an easement, of put­
ting the soil of one’s pond on another’s'land when 
the pond is cleared.7 So the right of carrying 
marriage and funeral processions over a neighbour’s 
land cannot be exercised every year, unless marriages 
and deaths in the family of the claimant take place 
every year. It may, however, be doubted if a right 
which is capable of being exercised only once in 
ten or fifteen years, may be acquired by twenty years’ 
enjoyment under the statutory rule.8

11 Koylas v. Puddo, 8 0, L. It,., 281, 283, In England, the weight of 
authority is in favor of the proposition that there must be actual, i. e,, 
real, physical, positive enjoyment, in the first and tho last year of the 
twenty years. See Hollins r. Verney, 11 Q. B. D., 715, 718.

7 See Phear on Rights of Water, 97.
It may be here observed, that, in the opinion of Parke, B. (recently 

approved of by Lord Coleridge, C. J.), the English Statute cannot apply 
where the rights are used at intervals of two or three years, for in such 
eases a party could not acquiesce in an interruption for one year, (See 
Hollins f, Varney, 11 Q. B. I).. 716, 718.) The words 4iactual enjoyment 
for the full period of twenty years ” in the Statute, the form of plea 
under the Statute, and the explanation of •• interruption ” of enjoyment, 
induced Parke, B., to inclue to the opinion that there must be actual user, 
at least once every year. The last only of the three reasons may apply to 
the Indian, law ou the subject. See Goddard, 180.

“ 8 C. L, R., 281, 284.
9 See Hollins v, Verney, 11 -Q. B. D., 715,

r *
4
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A  cessation o f user occasioned by the accident of Leotuee 
a dry season or other causes over which the claimant 
has no control, is not an interruption of the enjoy- S !lotaV ’r 

ment.w A  cessation o f user o f an easement o f  grazing ! ion!l up 
one’s cattle on another’s heritage, caused by the 
dominant owner not having any cattle for two or 
three years, is also not an interruption o f the enjoy­
ment of the right.1

Similarly, suspension of user, by contract between 
the dominant and servient owners, as for instance, the 
temporary substitution by agreement o f another way 
for that to which the right is claimed, is not an, 
interruption.2

Mere non-user, for a time, o f an easement, which 
the claimant might, if he pleased, enjoy during that 
time, but which, for some good reason, he does not 
care to enjoy, is not an interruption o f the enjoy­
ment.'5 There must be an adverse obstruction sub-

n Hall r. Swift, 4 Bing-. N. 0., 381; Goddard, US.
“ I u estimating' the duration of user, it often is no easy matter to say, 

whether the acts have been such, as, upon the whole, to constitute con­
tinuous user; whether, in fact, the absence of acts at any time probably 
arises from an interruption of the right, or merely from an interruption 
of the user, the; right still existing. This must always be a question for 
the jury, and would depend upon whether the user were sufficiently 
frequent under the circumstances to be a natural exercise of the right 
claimed or seemed to have been rendered incomplete by some external 
interference.” Phear, 97.

1 Carr v. .Foster, 3 Q. B., 1581; Goddard, 131 ; Sham v. Tariny, I. L, R ,
1 Gale., 422, 430. The owner of a house ceasing- to use a way to it, because 
the house is for a time unoccupied, is another instance. But, under 
See. 47 of Act V of 1882, the circumstance that the easement could not 
be enjoyed does not convert actual non-enjoyment (of a right already 
acquired) into a constructive enjoyment of the right.

K Explanation iii. sea 15, Act V  of 1882 ; Carr r. Foster, 3 Q. B., 581,
585; Goddard, ,159. Gilder such circumstances the easement continues 
to be constructively enjoyed, Goddard, 1511.

3 I. L. It., I Calc., 422, 430.
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Leotuek miited to for one year after notice, before the enjoy- 
XL.*‘ ment could be said to be “  .interrupted” within, the 

meaning of the law on this subject. The cessation 
of actual user m ust be caused by an obstruction by 
the act of some person other than the claimant him ­
self.4 A nd  the obstruction must be submitted to, or 
acquiesced in, for one year after the claimant has 
notice thereof, and of the person making or authoriz­
ing the same to be made.5 The existence o f the 
physical obstruction, o f itself, is not sufficient notice, 
as it does not show by whom or by whose authority 
the obstruction is put up.11 In order to negative 
submission or acquiescence, in a case where the 
obstruction cannot be summarily removed, it is 
enough if the claimant communicates, in a reason­
able manner, to the party causing the obstruction 
that he does not really submit to or acquiesce in it,7

* A. mere 'voluntary aot of-the claimant not amounting to a “ discon­
tin u an ce” is not sufficient. I . L. K ., 1 Calc., 422. The obstructive act 
•must be committed by the servient owner or by a stranger, Davies v. 
W illiams, 1G Q. B,, 546 ; Goddard, 1GC).

* Sec. 26, Act X V o f  1877 ; see. 15, A ct V  of 1882. It  has.been held in. 
England, that an interruption occurring after an enjoyment of nineteen  
years and a half, and lasting for six months, will not prevent the 
acquisition of a right at the end of twenty years. Thomas v. F light, 8 01, 
and Fin., 231. This case is referred to in I. L, E ,, 6 Calc., pp. 599, 404.
In  British India, after the - twenty years, the interruption m ay last for 
nearly two years without destroying the right.

* Siddon v. Bank of Bolton, 19 Oh. Div. (24th January 1882).
J Glover v. Coleman, 10 L. It., C. P., 108 ; Tudor, p. 186. The claimant 

must do something which shews that ho is “ not satisfied to subm it.”  It  
is not meessary to take active steps to remove the obstruction or bring 
an action within the year. The fact whether th e claimant has submitted 
to or acquiesced in the obstruction must be determined with reference to 
the circumstances of each. case. The claim ant • cannot, by mere fruitless 
protests, defer the bringing o f an action for several years. Resistance 
of the interruption by some of a body of persons claiming the right is 
sufficient. See Gale, 176 (note) ; Goddard, 160 ; I . L. R., 1 Mad., oo9.

•



g S g S g :  /n
T g  }•; (ct

( ' ,'!'!,i' l}|' ( (1 ' ŵ J
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Repeated interruptions in fact, or adverse obs- 
tractions, though not continued, and submitted to, i 
for one year, are good evidence to show that the repeated 

enjoyment was not peaceable.8 A. voluntary die- struoiwns,
•' . . . .  . , ,  • , , , ,  • and votun-contmuance of the enjoyment of a right, which is tarydiscon-

, „ . . , , , . , i tiiiuaucea.
m course of acquisition by user, operates m the same 
way as an abandonment or permanent relinquishment 
of a right already acquired. After the discontinuance 
or abandonment, the right cannot be constructively 
enjoyed.11 The want of the determination to exercise 
or enjoy the easement puts the enjoyment which 
would otherwise have continued to an end. I f  the 
dominant owner bricks up a doorway', or substitutes 
a blank wall for a wall in which there is a window, he 
renders it physically impossible to exercise his right 
of way or his right to light through the door or 
■window ; and if the obstruction is allowed to continue 
for a considerable period, the enjoyment, in .the 
absence of other evidence, may be presumed to have 
been discontinued or abandoned. Such voluntary 
discontinuance of user, though not an interruption 
within the meaning of sec. 26 of Act X V  of 1877, 
or sec. 15 of Act V of 1882, prevents the acquisi­
tion of the easement. A  person, who incapacitates 
himself by his own act from any possible use or 
enjoyment of the easement, cannot be said to enjoy 
the easement openly claiming a right thereto.10 He 
cannot, for this reason, acquire a right by pres-

9 Eaton v. Swansea Waterworks Company, 17 Q. B„ 267 ; Goddard, 154.
» Bee X, L. II., 1 Gala, 422, 429. The. con tin u ity  o f  user, which is to 

establish a right by prescription, is broken by d-iscottUmuinee. See 
p, 427, ihid. As to the three kinds of iniorruptions, see p. 404, note, supra,

u> See Sham v, Tariny, I. L. 11., i Calc., 42.2, 430.

In ■ I , ; • ,;/ y  ‘ \'.p ",,.
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lkctorb cription, unless, indeed, he i'resumes the enjoyment,
1—’ and continues to enjoy for a freak period of twenty

years,
Interruptions in. the enjoyment of an easement as 

ri.ms in on- such, by reason of unity of possession, at any time dor-
joy men t ;(s . A J
al™aZlfni the twenty years, though technically not interrupt
rvjiii. tions, break the continuity of the requisite enjoyment,

and destroy altogether the effect of the previous user.1 
Interruptions in the enjoyment of an easement as 
o f riyht (except in the case of light, air or support 
under Act V  of 1882), by reason of the claimant 
asking the leave or permission of the servient owner 
during the twenty years, also break the continuity of 
the requisite enjoyment.2 In these cases, although 
there is no interruption in the enjoyment in fact by 
an adverse obstruction, the claimant cannot be stud 
to have enjoyed the right as an easement or as o f  
right, for. the period of twenty years ending within 
two years next before the suit.

cpmputa- An enjoyment next before some action or suit, in 
prescrip- which the claim is brought into question, confers a 
Uve pei’0d' ribrht (under 2 and 3 Will. IV, c. 71), which may, in 

hiigiand and Ireland, be set up in every subsequent 
action and suit.3 But, in British India, in every

On ley «. G ard in er ; Gale, 215, 216. I n  one case  o f  a  r ig h t to liyh t  
(L a lv m a n  *. G rave, 6  L . K., Ch. A pp., 763), tw o Giff. n.nb periods o f  
e n jo y m en t, disconnected, by unity o f  possession in  th e  in terval, w ere  
allow ed to be added together to m ak e  np the tw en ty  y ears  required by 
th e  l a w : see G ale, 17-2; Goddard, lo o , According to  th e  Ind ian  la w , 
hi eveiy case, the p eriod  o f tw enty  y e a rs  m ust end w ith in  two years n rv t  
b e fo re  the suit, an d  a n  easement o f  lig h t, like an y  o th er easem ent, 
m u s t be enjoyed as an easement fo r  su ch  period.

2  See Goddard, 160, 157.
' Cooper v. 11 abbu ok ( 1 2 C. B .,N . S ., 166, W illiam s, J , .  d is s .) ; Gale, 174 ; 

Goddard, 128.



( SI  f i l

.EASEMENTS. 4 2 9

suit wherein the claim is contested, the period of lecture 
enjoyment is to be computed with reference to that 
particular suit, except, of course, where the servient 
owner is estopped, by a former judgment, from effect' 
ually contesting the claim.

The prescriptive period of twenty years may begin 
with theybv/f act of enjoyment, except in the case of 
an easement to pollute the water of a pri vate river, 
tank, &c. The enjoyment of such an easement, so 
long as the servient heritage is not perceptibly pre­
judiced by it, is not to be taken into account. The 
period begins to run when the pollution first becomes 
perceptibly prejudicial to the riparian or other ser­
vient owner.4

In computing the period of twenty years, the time 
during which the servient owner has been under a 
disability is not excluded.5

But, under sec. 27, Act X V  of 1877, and sec. 16, Condition-
. r  _ < 7 ‘ al«$c l naion
Act V o.f .1882, if the servient heritage has not been infavor oi
. , , °  reveruomr
in. the possession or the full owner, but has been of servi,‘nt 
under a lease for a term exceeding three years, or has 
been subject to an interest for life, the time during 
which such lease or interest has continued, is condi­
tionally excluded from the computation of the period,
—that is, provided the person entitled to the servient

4 Pollution of water, at first alight and imperceptible, often gradually 
increases by reason of the increase of the dominant manufactory, or towu, 
which pours its sewage or other font matter into the nearest brook or 
ri ver. Sea Ooldsimd v, Tunbridge Commissioners ; Goddard, 210,248; and 
Ixpl. iv, see. 15, Act V of 1882.

There can be no prescription to make a common nuisance which is a 
prejudice to all people. There can be no prescription to send sewage into 
a public river, Gale, 184 (note).

5 See Arzan v, Rakhal, I. L. II., 10 Gale., 214.

* C ' ■ f ‘'J& ' ■■ ■' .' P r  (y ! V ; . '/‘-I :■ y .1 'J V : ’‘.''hr' -'.-W fri'V- 1' ;-N
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lbctusb heritage on the determination of such term or inter- 
. 4,.' est resists the claim within three years next after 

such determination. It is only under this provision 
that two periods of valid enjoyment, separated by a 
period of invalid enjoyment, may be tacked together 
to make up the required enjoyment for twenty years.
The period of continuous enjoyment, partly valid 
and partly invalid, may, in this case, extend back to 
a time which is more than (20 + 2) twenty-two years 
before the suit. And here the express provision of 
the law introduces an exception to the rule which 
requires a valid enjoyment for twenty years ending 
within two years next before the institution of the suit,6 

ê ect t^s provision is not to unite two 
siun. discontinuous periods of valid enjoyment, but to 

extend the period of continuous enjoyment by so 
long a time as the term or life-interest continues.7 
Where the lessor or reversioner of the servient herit­
age resists the claim within the time allowed, the 
claimant must show twenty years’ valid enjoyment 
either wholly before the beginning of the term or life- 
interest, if such term or interest subsisted at the com­
mencement of the two years next before the suit; or 
partly before and partly after, if  such term or inter­
est ended more than two years before the suit.'3 
Evidence of user for fifteen years before the com­
mencement of the term or life-estate, user during the 
term or life-estate, and user for five years after the 
term or life-estate, continuously down to within two 
years of the suit, would be sufficient to establish the

* Gale, 184 ; Tudor, 191 ; Goddard, lilTlISo. ...............
’ per Parke, B., in Oaley i\ Gardiner, i M. & W .} 500.
:i See Goddard, 131,135.
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right. But non-enjoyment during the term or life- ebotubk 
estate would prevent the two periods of valid enjoy - 
merit from being tacked together. The time excluded 
from the computation is excluded for the benefit 
of the lessor or reversioner, and not for the benefit of 
the claimant. The latter must show valid enjoyment 
for twenty years, besides uninterrupted enjoyment 
during the time which has to be excluded.9

Before the enactment of a law of prescription The mk oi 
proper in British India, it was held by the Madras-Hiffli thmbw
 ̂ ~  far binding
Court (in Ponnusaumy v. The Collector o f Madura, >n Govern- 

5 Mad., 6), that the right to an easement was as valid 
against the Government as it was against a private 
owner of land. There can be no doubt that the 
presumption of a right arising from long enjoyment 
arises against the Government in the same way as 
it does against private individuals.10

But the question whether an easement .may be 
acquired against the Government in respect of pro­
perty belonging to the Government, under a rule 
of statutory prescription, when such rule does not 
expressly embrace the Government, has not been 
directly answered in any reported Indian case that X 
know of. In the English Statute of .Prescription 
(2 & 8 Will. IV , c. 71), the Crown is named in secs. 1 
and 2 (which relate to the acquisition of profits and 
easements in general), but is not named in sec. 3 
(which relates to the particular easement of light),

* 'See Clayton e. Corby, 2 Q. B,. 813 ; Pye v. Mum ford, l i  Q B., 675 ;
0  ale, 185, Interruption by the termor or life-tenant, or any other person, 
even during the time which has to bo aasctiided from the computation 
of the prescriptive1, period, prevents the acquisition of the rig-lit.

’* See p. 199 (note 4), vimfa.

i v- foi
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lbcturis anq it has been laid down, that the Statute being 
X11‘ 0f  the nature o f a law o f limitations, the Crown is not 

prejudicially affected by the provisions o f  see. 3 o f  
the Statute.1

A ccording to the rule o f  construction mentioned at 
page 199, supra, sec. 26 o f  A ct X V  ol 1877 would 
seem not to be applicable to the acquisition o f  ease­
ments in or upon or in respect of property belonging 
to Government. But: the Calcutta H igh  Court, in 
Arzan  v . Rakhal* assumes that the section does 
apply to such acquisition against the Government.3 
I t  is very likely that the framers o f A ct  IX  o f 1871 
and A ct X V  o f  1877 took the same view o f the 
matter. But now. the last paragraph o f  sec. 15, A ct V 
o f  1882, expressly provides, that the twenty years’ rule 
shall not apply where the servient heritage belongs to 
Government. In  analogy to the law o f  limitation 
applicable to suits by Government, it is provided that 
the enjoyment o f  an easement must continue for 
sixty years before a right to it can be acquired against 
Government, by  positive prescription under the A c t .1

Present!- r|,rht acquired under the positive enactments
tion in i>ri» »  1 . , ,  „
tisi, India referrerl to above (like the right to light under 2 and o
imply a W ill. IV , c. 71) is matter juris positivi, and does not 

require any presumption o f a grant.5 The theory

I Brown, 243 ; Doe tl The Queen v. The Archbishop of York, 11 Q.
B.. 81. The Crown, however, may take advantage of the provisions oi. 
the law against a subject.

* I . L. K., 10 Calc., 214, 219.
II See p. 199, mpra,
4 Bat there is no express provision in Act V  of 1882 which precludes 

the Courts from presuming a. grant from twenty, thirty or fifty years’ 
user of an casement against the Government. See Banning, 2G2 ;
11 East, 488,

s See Tapling v. Jones ; Goddard, 125, 126, 172.
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JL f of presamed grants is not recognized by either Act X V  Lac,ora
of 1877 or Act V of 1882.“ The objection that the — ’
easement in a particular case was not oris not capable 
of being granted, cannot, perse, prevent the acquisition 
of such easement by statutory prescription in British 
India. Property belonging to a person who cannot 
alienate it or impose an easement upon it, may be sub­
jected to an easement by prescription under the Acts,7 

Section. .26 of Act XV  is (expressly) applicable The mie 
to affirmative, as well as to negative, easements, and negative as 
there is nothing in sec. 15, Act V  of 1882 which Amative 
restricts its application to affirmative easements only. e'l3e,neilts'
There is, therefore, no valid objection to the acquisi­
tion of a negative8 easement by prescription under 
these Acts. Whether the inchoate enjoyment of such 
an easement, before it has matured into a right, is an 
actionable wrong, or not, does not affect the question, 
if it is capable of being physically interrupted by 
some erection, excavation, or other act done upon the 
servient heritage.

It is not necessary that resistance to, or interruption JjfjJjfP" 
of, the enjoyment of an easement, should (as suggested etfoymant
. , *  * # v of easement

| by certain iunglish cases) be conveniently practicable.Iiee<1 notbe 
I he policy of the law in favor of possessory titles b, 8̂0̂  
would be defeated, if the greater or less facility or diffi- ' 
culty, convenience or inconvenience, of practically 
interrupting a particular easement, affected the ques­
tion of its acquisition by prescription.9 When the right

* See Report of the Select Committee, dated 6th- July 1881, India 
Gazette, Part V, p. 1017 ; Arssnn v. Rakhal, I. L. R,, 10 Oalc., 214.

1 See Lemaitre v. Davis, 19 Oh. D., 211.
* The English Statute does not apply to negative easements other than 

the right to light, see Gale, 169 ; 3 Kxoh., 567,
9 See Lord Selburne's judgment, 6  App, Cas., 796—799.

D 1)
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Lxcotdhe claimed is too large and indefinite in its nature, and in- 
—  capable of definite enjoyment, it may not be expedient 

to hold that such right may be acquired by prescrip­
tion ;10 but the language of the Acts does not prevent 
its acquisition, so long as it is capable of open enjoy­
ment by the dominant owner, and the user is Capable 
of being,• anyhow, interrupted. It may be contended 

ro"o?mu8t that the user of a right- which is incapable of being 
interrupted by any physical obstruction on the servient 

ruptjon. heritage, and which is also incapable of being prevent­
ed by action, is, practically| user or enjoyment with­
out interruption,. But. the interpretation which has 
been put upon the words “ enjoyed without inter­
ruption” in the English Statute, is, that a thing 
which is incapable of interruption cannot he said to 
be “ enjoyed without interruption;” 1 The enjoyment 
of light and air may be easily interrupted by hoard­
ings, &c. The enjoyment of lateral support is also 
capable of being physically interrupted, and is, at 
least theoretically, actionable. The enjoyment of a

w See 6 App. Gas., 759, 798, 824.
The following- are some of the cases in which it has been held, in 

England, that certain rights cannot be acquired by prescription :
Webb e. Bird, 10 C. B. (N. S.), 282 ; 13 ibid, 841 (claim to have free 

access for all the winds of heaven to the sails of a windmill);
Attorney-General v. Doughty, 2 Ves., Sen., 453 (claim to unobstructed 

prospect);
Chaseinoro v, liichard, 7 II, L. 0., 319 (claim to percolating water not 

passing in a definite channel) ;
Bryant v. Lefever, 4 0 . P. D., 172 (claim to free access of wind to and 

from a chimney for the egress of smoke) ;
Sturgca v. Bridg-eman, 11 Ch, D,, 852 (claim to make a noise in one’s 

own house, and to set the air or ether in motion, when such noise did 
not cause annoyance to any neighbouring proprietor at the beginning of 
the prescriptive period).

1 See Webb v. Bird, 10 C. B. (N. S.), 282 ; Goddard, 119, 120 ; Sturgea «.
Bud genian, 11 Oh. D., 852.
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right of .way is -both physically and legally prevent- ekotube 
ible. If a man, by working certain machines in his ?— 
mvn house-, makes a noise, and sets the air or ether 
in motion, so as to interfere'with the physical comfort 
ol his neighbour, such neighbour cannot prevent the 
noise except by suing out an injunction. If the ad­
joining lands are unoccupied, and no damage is caused 
to anybody by the noise, it is not preventable either 
physically or legally. If such adjoining lands are 
subsequently occupied, the previous enjoyment of the 
owner of the machines does not prevent the new 
occupiers from suing him for the nuisance. But sup­
posing the occupiers of-the adjoining lands neglect to 
prevent the making of the noise for twenty years, the 
owner of the machines may acquire by prescription 
art easement of setting the ether in motion over the 
adjoining lands, to the discomfort of their owners 
and occupiers.2 3

The only easements which cannot be acquired by wimt ease- 

prescription under Act V of 1.882, and presumably not be as­
under Act XV of 1877, are the four classes of rights prescript 
which are mentioned below:3 t“>n*

1. Itights which would tend to the total destruction 
of the servient heritages, or of the subjects of the rights. ofdervî t 
In D yce v. Lady James Hay * the Lord Chancellor 
said, that “ .Neither by the law of Scotland, nor of3**’
England, can there be a prescriptive right in the nature 
of a servitude or easement so large as to preclude the 
ordinary uses of property by the owner of the lands

2 Stiirges v, Bridgeinan ; Goddard, 121, note (d).
3 See sec. 17, Act V of 1882.
* 1 Macq, H. L, Oaa.,. 80.t

I
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Lkctore affected.” 5 The learned editors of Gale’s work on 
-—J Easements are of opinion, that this rule applies only to 

eases where a large and indefinite number of persons 
claims a right in the nature of an easement.6 A  claim 
of a profit in alieno so, in order to be valid, must, 
according; to English law, be made with some limit­
ation or restriction.7 An indefinite claim to destroy 
the subject-matter (e. g., by taking away minerals 
which are part of the soil, or destroying a fishery) 
cannot be supported in law.8 The rule laid down 
in Act Y of 1882 applies to all prescriptive easements 
and profits which tend to the destruction of the ser­
vient heritage or of the subject of the right. In 
Joy Doorga v. Juggernath,8 Macpherson and Moo- 
kerjee, J3., held, that no length of time can. give a 
party such a right as destroys all the ordinary uses 
of the servient property,—e. g,, a straggling right to 
the promiscuous use of a whole property for the 
purpose of driving cattle over it. And, according to 
Act V of 1882, if the exercise of the right is likely to 
be destructive of the servient property or its usufruct, 
it cannot be acquired by prescription. If the ser­
vient owner has actually granted such a right, he is, 
of course, bound by his grant. 4

4 Goddard, 224. 8 Gale, 4 & 20. * Tudor, 135 ; p. 353, supra,
* See 7 App. (Jfts., 046 ; and Fhear, 81, S3.
* 15 W . K., 295. See also M. Zimnir v. M. Doorgaben, I W. R., 230,

■where Kemp and Glover, JJ., held, that the right claimed by prescription 
must not be so large as to extinguish or destroy all the ordinary uses or 
profits of tbo property. In Ihirgachura v, Kalikumar, 8 0. L. II., 375,
Sir Richard Garth, C. J., held, that a right of way in every direction over 
the defendant’s land or water cannot be claimed by prescription. In 
order to acquire a right by prescription, the claimant must prove the 
exercise of the right of way in a part-imlar direction.
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2. Under para. 1 of sec. 26 of Act XV, and under Leotob# 
para. I. of sec. 15 of Act Y, a right to unobstructed U_‘ 
light or air can only be acquired for the benefit or free pas- 
ill respect. of - buildings; and sec. 17 of Act V declares or air 
that a right to the free passage of light or air to gpa«̂ ' 
an open space of ground cannot be acquired by pres­
cription in any case. It has been held in England, 
that such a. right cannot be so acquired in respect of 
a timberyard and sawpitA

3 and 4, Every owner of land has a natural right a Right tou Btirfscfi”
to collect and dispose, within his own limits, of all w«ner not 

water oil or under its surface, wliich does 'not pass a stream, 
in a defined channel.1 Clauses (c) and (d ) of sec. 17 penna- 
of Act V enact, in accordance with the principle of coiiemci. 

the ruling in Kena Mahomed v. Bohatoo Sircar? that to unuer- 

a right to the uninterrupted flow of such waters water not 
cannot be acquired by a neighbouring proprietor by m 
prescription. If surface water reaches and flows in olum'*e1, 
some definite channel, or if it is permanently collected 
in a pool, tank or otherwise, then, and then only, may 
a right to such water he acquired by a neighbour 
by prescription. Similarly, a right to underground 
water, which does not pass in a defined channel, but 
merely percolates through the strata in unknown 
channels, cannot be acquired by prescription. The 
owner of the land may divert such underground 
water, even if it had been allowed to percolate the 
soil, and to pass into the claimant’s land for twenty 
years and upwards.3 But the owner of land has no

"•Goddard, 176 ; see also Potts r. Smith, L. 11., <5 Eq., 311.
1 See Illas. (#),.sec. 7, Act V of 1882. “ Marshall’s Report, 506,
* See Chasomore «. Rickards, 2 H. and N., 168; 7 II. L. Cos., 349;

Goddard, liM); Tudor, '11)6. One of tho reasons given for the decision

m  ■ ' <sl
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Lkctoke such right to percolating water under the surface of Ids 

1—’ land, as would prevent his neighbour from draining
away the water by lawful operations on his own soil.4 

Rights The right to an easement acquired by prescription 
by*pros- under Act XV  of 1877, or Act V of 1882, whether 
ai»sot!wt«R,c acquired by an occupier or owner of the dominant 
iTent'.’, , , ! ':l heritage, becomes permanently appurtenant to such 

heritage as an absolute and indefeasible right/ If 
acquired by an occupier of such heritage, it is 
acquired on behalf of the owner,6 and continues until 
it is abandoned or released by such owner or extin­
guished by operation of law/ Prescription under
in Chasemore n. Richards, was that the owner could not prevent or stop 
the percolation of water. But as percolating- water may be diverted aim'd 
appropriated by the owner, the use of it by another is capable of inter­
ruption. Under Act V,. See. 17, the question whether such user is pro- 
itmtible or nor does not arise.

4 Acton v. Blundell, 12 Mees. and YV., 324; Tudor, 196, There are 
streams which sink underground, pursue for a short space a subterra­
neous course, and then emerge again. Such underground water flows 
in a known and dtjitied channel, and the rule as to percolating- water’ 
doe.; not apply to it. Tudor, 197.

5 Sec. 26 of Act X V  expressly says, that the right acquired shall be abso ­
lute and indefeasible. KcO. 15, Act V, says, that the right shall be absolute.
It is apprehended that the Legislature did not intend to alter the law 
by th# omission of the words “ and indefeasible” from sec. IB. ft is 
possible, however, that as sec. 43 of Act V renders the right defeasible by 
certain attempts to extend the user, the. term “ indefeasible ” is omitted 
with the object of meeting Lord Westbury’s argument iu Tapliug v.
Jones. See Goddard, 307, 308 ; p. 443 (note), infra.

» See Goddard, 89 ; see. 12, Act V of 1882.
7 Even a sale of the servient estate or tenure (free from encumbrances) 

for arrears of revenue or rent, does not, it is apprehended, extinguish 
a prescriptixe easement. But the acquisition of land (absolutely and 
free from encumbrances) under the Land Acquisition Act, does, it 
has been held, extinguish incorporeal rights of the nature of ease­
ments. (See Collector v. Nobin, 3 W. It., 27 ; In re Fenwick, 14 YV. II.,
Or., 72.) Aa to the implied grant of easements necessary for the land 
so acquired, see p. 395 (note), supra. Easements expressly imposed by the 
servient owner are extinguished by a sale for arrears of revenue or 
rent. See illus. (t»), sec. 37, Apt V of 1882.

' v- -Of/' '■■Kifif '■■'f.f . rib) off/ipi ■ -
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| tliese Acts gives a good title against all ’ persons, Lectubb
t including the owner o f  the servient heritage, even
; where such heritage was in the possession o f  a

temporary tenant at the time o f the acquisition, 
provided the owner did not avail himself o f  the 
special proviso in sec. 27 o f Act X T , or sec. 16 o f 
A ct Y .8 9 A  right acquired under these Acts being 
absolute, is not subject to any condition or quaUfica- 
tion d Enjoyment o f an easement for the prescribed 
period under a grant imposing an easement, but 
subject to an express or implied condition, does not 

I confer an indefeasible right, and is therefore not vaild
j under sec. 26 o f A ct XV, or sec. 15 o f A ct V. But
V where a right is acquired under these sections by  .a

valid enjoyment, for the prescribed period, the right 
is absolute and indefeasible,.

The inchoate enjoyment, o f an affirmative ease- Prwcrip- 

\ meat, before it ripens into an absolute right by iizes pmA
prescription, gives the servient owner a right to sue °US uaer'

! f or a series o f trespasses ; but as soon as the pres­
criptive right is acquired, the whole of the previous 
user is legalized from its commencement.10

When an easement has been, acquired by prescrip- Extent and 

tion, questions as to the extent o f the easement fro- 
quently arise. The general rule on the subject is, that c r i fe  
the extent o f the easement and the mode o f its e n jo y -risUt3, 
rnent must be determined by the accustomed user o f

8 Tenants holding1 permanent and transferable tenures even under the 
same zemindar may acquire easements against each other. See Large v.
PUb, and Statement of Objects and Reasons, Ind. Gaz., 1:3th Nov. 1880.

9 See Lord Westbury’s judgment In Tapling v. Jones, 11 H Ids 290 ■
Gale, 607, ’ ‘ ’

50 Wright v. Williams , Goddard, 120.
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lkctuuk the right.1 The Court, however, is not bound to found 
XIL its j udgment entirely upon the actual user proved. It 

may, and should, take into consideration the surround- 
ino- circumstances connected with the actual user.
If a way was used for the several purposes for which 
it was wanted during the prescriptive period, there 
may be a ground for inferring that there was a right 
of way for all purposes j but if the user .Was confined to 
one purpose, or to particular purposes only, the Court 
would not be justified in finding that the right ex­
tended to all purposes.2 Though a carriageway may 
include a horseway, it does not necessarily include a 
drift way, the general rule being that, in the absence 
of evidence of the purpose for which the right was 
acquired, a right of way of any one kind does not 
include a right of way of any other kind.3 Where a 
riebt of way to and from a certain house has been 
acquired, it may be used not only by the dominant . 
owner, but by the members of his family, his guests, 
lodgers, servants, workmen, visitors and customc.i s, 
for such user is necessary for the beneficial enjoy­
ment of the house to which the right is appurtenant .
So, if  the house is let to a tenant, the tenant may use 
the way, and the owner also may use it for the pur­
pose of collecting the rent and seeing that the house 
is kept in repair.4

ii.nv far When the exercise of an easement can, without 
o”d prejudice to the dominant owner, bo confined to a

■Syyt e " ,S ~G od dard , 221, 247 ; cl. ((f). see. 28, Act V of 1882; 13 0 . L. K., 152.
altered, ■> (]owjjng v. Higginson ; Goddard, 248.

3 Ballard v. Dyson; Goddard. 249 ; sec, 28, Act V  of 1882.
1 nius ( » ) .  SCO. 21, Act V  of 1882. Where an easement is appurtenant 

to a house, the right is not affected by the owner of the house letting the 
house to a tenant, M. Amjadee r. Syed Ahmed, (> W . It., 814.
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determinate part of the servient heritage, such exer- lectVrb*- , All,
else must, at the request of th "vient owner, be so —  
confined,5

Subject to this rule, the dominant owner may alter 
the mode and place of enjoying the easement, provided 
he does not thereby impose any additional burden 
on the servient heritage.* But the dominant owner of 
a right of way cannot vary his line of passage at 
pleasure, even though he does not thereby impose 
any additional burden on the servient heritage.6 7

It has been held, that a prescriptive right of passage 
for boats over another man’s channel is like a pres­
criptive right of way over another man's pri vate road, 
and that the servient owner may decrease the width 
of the channel or the road, if, by so doing, he does not 
render the exercise of the right less easy than it was 
before.®

The extent and mode of enjoyment of a prescriptive Extent of 

easement is generally determined by the accustomed five light 

user of the right; but two special rules are laid down lighter ' 
by sec. 28, Act V of 1882, in respect of (a) the pollute1 air. 
right to the passage o f light or air to an opening; 
and (b) the right to pollute air or water: 1. The
extent of the first right is, that quantum of light or

ddri A'1' ' ' ___________d_ _ ■ ' ' . ______ 1 ddd

6 Sec. 22, Act; V of 1882.
“ An easement is not lost by a slight variation in the enjoyment of it.

Per Pliear, J., I. L. ft., 1 Oalc., 422, 427.
1 Seo. 23, Act V  Of 1882; see also Goluok v, Tarini, 4 W. R., 49. In 

Syad Hamid v. Gervain, 16 W. R.j 49(1, Norman, J., held, that a person 
having a prescriptive right of way from one pi nee to. another, over a 
particular line, cannot be compelled to use a different and substituted 
way. It is otherwise with a right to use another’s pathway. The servient 
owner in,ay slightly alter the direction of the pathway.

* Diirga Churn n. Kali Kumar, 8 C. L. B>, 316.
•■■'d d ̂ 'd' :-d ’ •' d'ydd'ri'ji dri'd'd'd. 'd  d d d d 1 ■, \ .d d.
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, Lkctuke air which has been accustomed to enter the opening 
fX i during the whole of the prescriptive period, irrespec­

tively Ibf the purposes for which it has been actually 
used.’ 2. The measure of the second right is the 
extent of the pollution at the commencement of the 
pre s crip tive perio d.10

implied When an easement has been acquired by prescrip- 
ofTcces-” tion or otherwise, accessory rights to do acts necessary 
Sondary to secure the full enjoyment of the easement are also 
eâ 'i.euts. a(,qUjrecp jsjs easement to draw wafer from B’s well 

gives A  a right of way. over B ’s land, to and from the 
Weil. Where a right of way has been acquired, if the

6 Bat it does not follow that the purposes for which the light has been 
actually used by the dominant owner should not be considered in finding 
whether an alleged disturbance is aetiimabb or not. I f the disturbance 
does not prevent the dominant owner from carrying.on hie acemtomei 
business as beneficially as he had done previous to instituting the suit, 
he suffer'  no substantial damage, and cannot sue for compensation or for 
an injunction. See secs. 33 and 35, Act .V of 1882. As to whether an 
inju nct hi. may be sued for when a threatened act of disturbance .is not 

Light pro- iijceiy to cause substantial damage in this sense, see cl. (&), see. 35. It 
Hng^at an baB been held that, under ordinary circumstances, the fact that 45 degrees 
angle of 45 of sky are left unobstructed by a building opposite to. the light is priwA 
degrees, ^ac-(, eviciQnce that there is not likely to be material injury. I f  the 

building is not higher than the distance between the window and the 
building, i. if  the angle of incidence of light over the building to the 
window is not more than 45 degrees, the Court will not interfere by 
injunction, unless it is proved that, under tho circumstances of the 
particular case, the building is likely to cause material injury to the 
plaintiff. See 9 L. B., Oh. Div., App., 220 ; Goddard, ft 1.0; Gale, 639.;'
Tudor, 225; Oathrine Clement v, J. Melamy, decided by Wilson. J., on' 
the 12th August 1884, and reported in the “ Englishman" of-the 18th 
August 1831. Of. Parker v. First, A. H. Co., 24 Oh. ()., 282.

As to the extent of the easement of light, see Moore v. Hall, 3 Q. B.
D., 178; Ecclesiastical Commissioners v. Kino, 14 Oh. D.f 213 ; Radha- 
xnohnn v. Rajchunder, 2 0. L. It.. 377, On this su bject Mr. Gibbons, in 
his preface to the 5th edition of Gale’s Work, remarks, that “ there are 

|' ■ cases to meet every taste.” See also Ratanji v. Bdalji, 8 Bomb., 181.
10 The prescriptive period, in the case of pollution of renter, does nob 

begin until tire pollution perceptibly prejudices the servient heri tage.

. i)  ;r.; // § ' T C  ®
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way is out of repair, or a tree is blown, down and fells lfcktre # 
across it, the dominant owner may enter the servient -— -
heritage, and repair the way or remove the tree from 
it. I f  the servient owner readers the way impassable, 
the dominant owner may deviate from the way and 
pass over the adjoining land o f the servient owner.
Where A  has an easement o f support from B ’s wall, 
and the wall gives way, A  may enter upon B ’s land 
and repair the wall.1

A prescriptive easement, like other easements, is Extinction
1 1 . 3 or presen p-

extinguished when the dominant owner expressly, or right:
■ v  . , 9 J When

impliedly, releases if to the servient owner. It is ^ieas«d.
1  ̂ „ „ 2. vv beu

also extinguished when it becom es incapable o f  being they
c ' , * ~ become

at any time, and under any circumstances, beneficial 
to the dominant owner. .Except in the case o f an Jhere is ,

increase of
easement o f sup port, where by any permanent change l‘iir,,e" !>y1 1 ’ ■ ( i • ' permanent
in the dominant heritage, the burden on the servient chan£fe iii 

heritage is materially increased (e . a., by enlargino* herita-B-
V , \  f  . °  °  4. W hen

windows and increasing then* number tor the increased there is>, , permanent
access of light and air), and such increase cannot be ,,lf̂ aii011

°  . n . , . of servient
reduced by the servient owner without interfering heritage by

 ̂ . , , , ■ superior
with the accustomed and laivfid enjoyment of the/««*-

, , " . _ ., 5s When
easement, the easement is ( under A ct V o f 1882 ) either 
entirely  extinguished.'1 W here an excessive user o f  completely

T i i  . destroyed.
an easement may be obstructed by the servient owner e. when

. . , . . . .  . . there is
by something done on the servient heritage, (as, where unity of

1 See see. 21, Act V of 1882. As to the right to go extra flam in the 
case of higlwvayt, see Gale, 517.

2 Sec. 38, Act, V of 1882. 3 Seo. 42, Act V of 1882.
4 Seo. 43, Act V ; Of. Gale, 609, G15,016 ; Goddard, 360, 383. But rights 

to light under the Prescription Act in England, and A.cts IX  of 1871 
and X V of 1877 in India, are not extinguished by excessive user. See 
Goddard, 384, and Provabutfcy v. Mohendro, I. L. R,, 7 Oale., 153. Where 
rights are declared to he indefeasible,, they cannot be defeated in this 
way except under an express law. See note 5, p. 438. snpm.
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*■ ™  100 buckets of water, instead of 50, are taken from
the servient owner’s well) he may obstruct the user,

■right has provided such obstruction does not interfere with the 
enjr>yeal£or lawful enjoyment of the easement.5 * 7 8 Where the exces- 

sive user is due to a permanent, change m the dominant 
heritage, and the excess or encroachment cannot he 
lawfully obstructed (as in almost all cases of excessive 
user of' a negative easement), the whole easement is 
extinguished, except where the injury caused by the 
excess is so slight that no reasonable person would 
complain of it. A  prescriptive right, as well as other 
easements, may also be extinguished by a permanent 
alteration of the servient heritage by superior force, or 
by the complete destruction of either the dominant or 
servient heritage, or by unity of ownership (with or 
without unity of possession) of the whole of both the 
heritages.1' If the destroyed tenement is re-formed or 
re-built before twenty years have expired, an easement 
extinguished by destruction of either heritage may 
revive.' Lastly,* easements acquired by long enjoy­
ment, like easements otherwise acquired, may he

5 See. SI, Act V of 1882.
As to tlio destruction of the dominant heritage causing extinction 

sec 1 Hunooman Pershad’a Rep., 190. Sec also secs. 44, 45 & 4S of Act V 
of 1882. Goddard, 800, 307 As to unity, see p, 417, supra.

Easements are liable to be extinguished by estoppel also. Extinguish­
ment by revocation and some other modes are not applicable to pres­
criptive rights. See note 7, p. 438, svpra.

7,See sec. 51, Act V of 1882.
8 In America, this mode of extinction is confined to prescriptive righ ts 

only. In England, non-user of an easement is regarded merely im evi­
dence, from which a release may be implied. As in the case of acquisition 
by proscription, Act V of 1882 does not assume that a fictitious grant 
has been made by the servient owner, so, in the case of extinction by 
prescription, the Act rejects the English doctrine th..t non-user is only 
evidence of a presumed non-existing release. See Statement of Objects
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extinguished by non-enjoyment. Tinder Act V of LE®.™Ttffi 
1882, the same period (twenty years) is fixed for the —  
extinction of an easement by non-enjoyment, as for the 
acquisition of an easement by enjoyment. No special 
rule has been laid down for the extinction of an ease­
ment acquired by or against Government. The follow- 
inn' rules have been enacted by sec. 47 of the A c t:

1. A  continuous easement (as an easement of light) Kule8?f 
is extinguished when it totally ceases to be enjoyed as
an easement for an unbroken period of twenty years. v of 
The period of t wenty years is, in tli is case, to be reckoned 
from the day on which the enjoyment of the right is 
obstructed by the servient owne r, or rendered impossible 
(as by bricking up a window) by the dominant owner.9 
If the dominant owner does not, by his own act, render 
it impossible to enjoy the easement, or if it is not 
obstructed by the servient owner, mere non-user of the 
right for any period does not extinguish a continuous 
easement. A  cessation of enjoyment in pursuance of 
a contract between the dominant and servient owners 
does not extinguish the right. Enjoyment by one of 
several co-owners prevents extinction.

2. A. discontinuous easement (as aright of way) is
and Reasons, India Gazette, 13th November 1880, Part V. p 470. As 
to the English law on the subject of non-user, see Moore v. ltawson, 3 B. 
and C., 322 ; Brown, 227 at s e q ;  -Goddard, 367 et- seq.

8 If the act of the dominant owner manifests an intention on his part 
to abandon the easement permanently, the dominant heritage being also 
perm a n en tly  altered for the purpose, the easement will be at once extin­
guished by an implied release. See sec. 38, Act V. Justice Phear, in 
Shamaohurn’s case (I. L. II., 1 Calc., 422, 426). was inclined to hold that 
abandonment qua abandonment could not bo materially operative unless 
something had been done by the servient owner on the faith of the aban­
donment so as to be a cause of estoppel against the dominant owner.
Bee also The Queen r. Chorley, 12 Q. B,, 515; Tudor, 232.

x A fp A x  "  >y> ' ‘ A
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Li:otttuk extinguished when it has not been enjoyed a;-, an ease- 
—  menfc for an unbroken period of t wenty years—fetich 

period being- reckoned from the day on which it 
was last enjoyed by any person as owner or occu­
pier of the dominant heritage. But if. before the 
expiry of the twenty years, the dominant owner 
registers (under the Indian Registration Act, 1877) a 
declaration of his intention to retain such easement, 
it shall not be extinguished under this rule, until a 
period of twenty years has elapsed from the date of 
registration. A. cessation of enjoyment in pursuance 
of a contract between the dominant and servient 
owners, or a cessation of enjoyment by only some of 
several co-owners, does not extinguish the right 
Where several heritages are respectively subject to 
rights of way for the benefit of a single heritage, and 
the ways are continuous, enjoyment of any of the ways 
(being virtually an enjoyment of a pan  of a whole) 
will prevent the extinction of the easement.

3. Enjoyment or exercise of a right by the owner 
or occupier of the dominant heritage in ignorance of 
his -right to do so, or the exercise of a right accessory 
to the easement, is not such enjoy ment of the easement 
as would prevent its extinction nnder sec. 47. And 
where an easement is exercisable only at a certain place 
or at certain times, or between certain hours, or for a 
particular purpme, its exercise during the twenty years 
at another place, or at other times, or between other 
hours, or for another purpose, is not such, enjoyment 
as is necessary to keep alive the easement.

4. The circumstance that, during the twenty years, 
no one was in possession, of the servient heritage, or
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that the easement could not (by reason ot an accident 
or otherwise) be exercised, or that the dominant 
owner was not aware of its existence, does not exempt 
the dominant owner from the penalty of extinction
under this law.

Where the dominant owner exercises for twenty 
years a right less extensive than that to which he is 
entitled, some systems of law lay down that his ease­
ment shall be reduced to the right actually exercised.
Act V  of 1882 omits all provisions on this head."0

The extinction of the primary easement, neces­
sarily extinguishes accessory or secondary easements.

It should be observed that the positive rules of 
extinctive prescription laid down by sec. 47 of Act V 
of 1882 are not declaratory of the law as it existed 
before their enactment, and that such rules are not of 
any force,, except in provinces to which the Act has 
been extended.

The English law does not require the same amount Analogous 
of proof of the extinction as of the original establish- g y i ^
Tiie7ht of the right.1 .But the were cessation of enjoy- ate ow la­
ment is not sufficient to extinguish an easement/ An 
easem ent is abandoned or extinguished by non-user,
(a) if  the s urrounding circumstances clearly she w that 
the dominant owner intends to relinquish it perma­
nently ;3 or (/>) if the circumstances are such as are 
calculated to mislead the servient owner and cause 10

10 See Statement of Objects and Reasons, India Gazette, 13th Novem­

ber 1880.
i ^  ^ *3 3 Ci
* Orosslay Tightowle'f, L. R., 8 Eq., 3 7 9 ; L. %  2 C h , 18 2 ; God­

dard, 80S.
* IMA .
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I.ECTUric him to incur expense or loss on the reasonable 'belief
X U  o
1... that the right has been permanently relinquished ;4

or (o') if  the cessation of user has been caused by an 
adverse act acquiesced in by the dominant owner.5 If 
there are no circumstances to aid the presumption of 
an abandonment or the reverse, no presumption of 
an abandonment ought to be made until non* user lias 
continued for twenty years, but there are cases in 
which even this would not be sufficient. The dura­
tion of the non-user must always be considered in 
conjunction with the nature of the easement, and the 
surrounding circumstances if any.6 Non-user for 
106 years of a right of access to mines, has riot, by 
itself, been considered sufficient.7

Although the mere suspension of the exercise of 
an easement is not sufficient to prove an intention to 
abandon it, in the case of a long continued suspension 
the onus lies upon the dominant owner of shewing 
that some indication was given, during the time, of 
his intention to preserve it, or that lie intended to 
resume it within a reasonable period.8 The effect of 
long continued non-user may be explained away by 
showing that the dominant owner had no occasion to 
use the easement, or that the cessation occurred in 
consequence of an agreement whereby he gave up 
his right temporarily, or that the non-user was a 
consequence of the temporary substitution of another

4 Sfcokoe r. Singers, 8 E. & B., 31 : Gale, 59* ; Regina v. CLorloy, 12 Q.
B.. 515 ; Gale, 596.

s Regina v. Chorley, See also Banee v. Item, 10 W . R., 818,
B Goddard, 371. 7 Goddard, 368, 370.
* Crossloy v. Lightowler ; Weston t. Arnold, 8 L. R., Ch. App., 1084 ;

Tudor, 232.

|p )f . <SL
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and a more convenient mode of enjoying the ease- Lector® 
ment.8 __;

In England, a right of way was held not to have 
been extinguished by mere non-riser for a period 
much longer than twenty years, the effect of the non­
user being explained away by the fact that the domi­
nant owner had a more convenient mode of access 
through his own land.10 On the other hand, it has 
been held by a Division Bench of the Calcutta High 
Court, that a right of passing freely over another's 
land requires to be kept up by constant use, and 
that if the use of such right is discontinued for the 
space of six years, it cannot be re-established by suit.1 
In Khetternath v. Prosunno (7 W. R.j 498), Justice 
Mark by laid down, that the abandonment of an ease ­
ment, as well as of a natural right, may be implied 
from a long and continuous interruption on the part 
of the servient owner submitted to by the dominant' 
owner.2

It has been already pointed out that, under Act X V  
of 1877 or Act V  of 1882, an easement cannot be 
acquired by prescription until there has been a suit 
between the contending parties. I f there has been 
no such suit, and consequently no acquisition of an 
easement, no question of abandonment or extinguish­
ment can arise.3

9‘Goddard, M 3f 373.
10 W ard v. Ward, 7 Excli., 838 ; Gale, 625.
1 Hurree Bass r. Jodoonafch, 14 W . It., 79 ; 5 B. L. R., App., 66. Bub 

see note 7, p, 413, supra.
* On-this subject, see also Marshall, 506 ; . Jug-gutbundhoo v Juggut- 

chunder, 12 W . R., 519 ; and pp. 412, 413, mpra.
3 See Goddard, 372.

E E
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A C T  lS?o. X I V  of 18511. ■

P a s se d  b y  t h e  L e g is l a t iv e  C o u n c il  ov I n d ia .

(R ece iv ed  the assent o f  the G overn or-G en era l on the 5tk May 1859.}

An Act to provide for the Limitation of Suits.

W h e u e a b  it is expedient to amend and consolidate the laws

Preamble relating to the lim itation of s u its ; It  is
enacted its fo llo w s ; —

I .  N o  suit shall be maintained in any Court o f Judicature
within any part o f the British territories

Limitation of suite. Ju in w M |  th b  A c t  ^ l \  be in

force unless the same is instituted within the period of lim itation  
hereinafter made applicable to a suit o f  that nature, any Law  or 
R egulation  to the contrary n otw ith stan d in g ; and the periods of 
lim itation, and the suits to which the sam e respectively shall be 
applicable, shall be the follow ing, that is to say :—

1 . To suits to enforce the right o f pre-em ption, whether the
sam e is founded on law or general usage

Limitation of one . , ,  "
yea1fi or on special contract, the period oi one

Pre-emption suits. year to be com puted from the tim e at

which the purchaser sh all have taken possession under the sale 

im peached.
2. To suits for pecuniary penalties or forfeitures for the breach

o f any law or regulation ; to suits for

Suite for damages, dam ages for injury to the person and 
summary suits, &e. personal property, or to the reputation ;

to suits for dam ages for the infringement o f copyright or o f any
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A c t  XIV exclusive privilege ;  to suits to recover the wages of servants,
jJpP- artisans, or laborers, the amount of tavern bills or bills for board
,..i-. and lodging or lodging on ly ; and to summary suits before the 

Revenue Authorities under Regulation V, 1822, of the Madras 
Code— the period o f  one year from the time the cause of action 
arose.

3. To suits to set aside the sale of any property, moveable or
immoveable, sold under an execution of a 

* °  °m decree of any Civil Court not established
Suits to set aside p po0ya] Charter, when such suit is main-

sales under decrees or ‘ . . . ,
for arrears of Govern- tamable; to suits to set aside the sale oi
nient revenue, &c. any property, moveable or immoveable,
for arrears of Government Revenue or other demand recoverable 
in like manner; to suits by a Pntneedjf or the proprietor of any 
other intermediate tenure saleable for current arrears of rent, or 
other person claiming under him, to set aside the sale of any 
putnee talook or such other tenure sold for current arrears of 
rent; to suits to set aside the sale of any property, moveable or 
immoveable, sold in pursuance of any decree or order of a Col­
lector or other Officer of Revenue— the period o f one year from 
the date at which such sale was confirmed or would otherwise 
have become final and conclusive if no such suit had been 
brought.

4. To suits to set aside any attachment, lease, or transfer of
any land or interest in land by the Reve-

Iimitatiw >j£ on e  ^  Authorities for arrears of Govern-
y 0 si i •

Suits to set aside at- m ent revenue, or to recover any money

S u T  Autlforifci^ f o r  #hder protest in satisfaction of any
arrears of G o v e r n m e n t  claim made by the Revenue Authorities, 
re v e n u e . on account of arrears of revenue or de­
mands recoverable as arrears of revenue -one year from the date 
of such attachment, lease, or transfer, or o f  such payment as the 
case may be.

5. To suits to alter or set aside summary decisions and orders
o f any of tiie Civil Courts not establish- 

year. ed by Royal Charter, when such suit is
Suits to set aside m aintainable— the period o f one year

summary decisions, &c. , , , . . ,!rom the date of the final decision, award,
or order in the case.
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6. To suits brought by any person to contest the justice of A ct X IV
an award which shall have been made 

y « S “i“ m  A der Regulation V II , 1822, Regola- _
Saits to contest cer- tion IX , 1825, and Regulation I*X, 1838, 

tam awards. 0f the Bengal Code, or to recover any
property comprised in such award— the period of three years 
from the date of the final award or order in the case.

7. To suits by any party bound by any order respecting the
possession of property made under cl. 2, 

y^Limitation of three gection 1? Acfc X V I  of 1838, or Act IV
Saits to recover pro* of 18 4 0 , or any person claiming under

order m 'a d e l  ini “  sucJl PartJ> for the recove,7  <>f the pro- 
el 2, sec. i, Act X V I  perty comprised in such order— the period
ot! 1 8UO ’ 01 ^  ^  ° f  three years from the date of the final

order in the case.

#8. To suits to recover the hire of animals, vehicles, boats,
or household furniture; or the amount

Limitation of three 0£ bills for arty articles sold by retail ; 
years. J J ’

Suits for goods sold and to ail suits for the rents of any
suits for rent buildings or lands (other than summary of buildings or lauds, °  v J

Ac. suits before the Revenue Authorities
under Regulation V, 1822, of the Madras

Code)—-the period of three years from the time the cause of
action arose.,

9. To suits brought to recover money lent, or interest, or for 
Limitation of three ^ie breach of any contract— the period

years. of three years from the time when the
Suits for money lent , , . , , , ,, . ,

or in ter ior  fra breach debt became due, or when the breach ot:
of contract where no contract in respect of which the suit is 
written contract exists. . , ,,brought first took place, unless there is a
w ritten engagement to pay the money lent or interest or a con­
tract, in writing signed by the party to be bound thereby or by 
his duly authorized agent.

* That portion of clause 8 which relates to suits for the price of arti­
cles sold by retail, was postponed in its operation by Act X X X II  of 1861, 
to the first July, 1862, and again by Act X IV  of 1862, to the first Janu­
ary, 1866.

/ J g  X ' : ' " V

£ I | ,(sl
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Ar;r X I V  10. To suits-, brought to recover money lent, or interest, or for
on' _ t the breach, o f any contract in cases in which

Limit.ati-j.ii of three ^ e re  js a written: engagement or contract "*—'”•* y 6&r8. ■■ .
Bulbs for the same alld in which such engagement or contract

S ; ; ; . ! is lwu.*s^ * .«  ««»• " * * « *  of
not been registered! any law or regulation in force- at the
within six months. time and place o f the execution thereof—
the period of. three years from the time when the debt became due 
or when the breach o f contract in respect of which the action is 
brought first took place, unless such engagement or contract shall 
have been registered within six months from the date thereof.

11.. T o  su its in cases govern ed  by E n g lish  law upon all debts

and obligations of record ami specialties;
Tears and to suits for the recovery of any

Suits for specialty- legacy— the period o f  twelve years from
the time the cause of action arose.

12. T o suits for the recovery o f immoveable property or of
any in terest in im m oveab le  property to  

Limitation of twelve , . , . . .  ,\ nt.
years which, no other provision  of th is A c t

Suits for immoveable- applies— the period o f twelve years from
property. t;m0 tlie CflQ30 Gf action arose.

13. T o suits to enforce the right to share in any property,
Limitation of twelve moveable or immoveable, on the ground 

year?. that it, is joint family property ; and to
j o £ f t a h ‘ p™ P«iy •»!*• t o t  t i n  i-eoovei-y o f maintemmc«, 
and for maintenance. where the right to receive such .main­
tenance is a charge on the inheritance of any estate— the period 
of twelve years from the death of the persons from whom the 
property alleged to be joint is aid to have descended, or on 
whose estate the maintenance is alleged to be a charge ; or from 
the date of the last payment to the plaintiff or any person through 
whom he claims, by the person in the possession or management 
of such property or estate on account of such alleged share, or 
on account of such maintenance as the case may be.

14. To suits by the proprietor of any laud or by any person 
Limitation of twelve claiming under him, for the resumption

yT ait3 by proprietor of or assessment of any lakhcraj, or rent- 
land to resume or assess free land— the period or twelve years
iakheraj, or rent-free' f ^  time wiien the title of the person 
land.

* ' • X ' ‘ • : : ’ . , '
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claiming the right to resume and ■ assess such lands, or o f Some A ct X IV
person under whom he-claims, first accrued. ,ggg

has he.,u held rent-free b o n d e d  that, m estates permanently set- -----
from the time of the tied, no such suit, although brought witliin 
Permanent 'Settlement ^  ̂  J e a v M u  the tim e when the title

of such person first accrued, shall bo maintained if it is shown 
•that die land has been held lakheraj, or rent-free, from the period 
of the Permanent Settlement.

15. To suits against a depositary, pawnee or mortgagee of
any property, m oveable or im m oveable, for

Limitation of thirty |fe. recovery of the same— a period of 
and sixty vears. ' ,,

Suits against deposi- thirty years if two property be moveable,
taries, p a w n e e s , or  ̂ ejxty years if it be immoveable, from 
mortgagees. „ , , ,the tune of the deposit, pawn, or mort­
ga ge ; or i f  in the meantime an acknowledgment of the title of 
the depositor, pawner, or mortgagor, or oi ills right of rodent p 
tion, shall have been given in writing signed by the depositary, 
pawnee or mortgagee or some person claiming under him. from 
the date of such acknowledgment in writing.

16, To all suits for which no other
years*applicable^. aU limitation, is hereby expressly p rov id ed - 
suits not especially pro- ppe period of six years from the time the 
vidtd for, <3ttl|8e of action arose.

II. No suit against a trustee in his lifetime, and no suits 
against his representatives for the pur-

J ? ! i 2 t £ £ 2 Z  ot « * * * « *  %  %
tives for breach of specific property which is the subject of 
trust, &c. the trust, shall he barred by any length
of time but no suit to make good tlie loss occasioned by a bieacn 
of trust out of the general estate of a deceased trustee shall be 
maintained in any of the said Courts unless the same is insti­
tuted within the proper period of limitation according to the 
last preceding section, to be computed from the decease of such

trustee: Provided that nothing herein
contained shall prevent a co-trustee from 

enforcing, against the estate of a deceased trustee, any claim 
for contribution, if lie shall institute a suit for that purpose 
within six years after such right of contribution shall have 
arisen.
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A c t  XIY I l f .  When, by any law now or hereafter to be in force, a 

P? shorter period of limitation than that
. U m ita S . i?6p?&rib- prescribed by this Act is specially pres- 
ed by particular Acts, cribetl for the institution of a particular 
to ev,li suit, stick shorter limitation shall be ap­
plied notwithstanding this Act.

i V ,  If, in respect o f any legacy or debt, the person who, hut
, , , . , , . for the law of limitation, would be liable

Revival of right to , „  ’ .. . , .
sue by admission in to pay the same shall have admitted that
writmg, snch debt or legacy, or any part thereof, is
due by an acknowledgment in writing signed by him, a new period
of limitation, according to the nature of the original liability,
shall be computed from the date of such admission : Provided

that, if more than one person be liable, none
of them shall become chargeable by reason

only of a written acknowledgment signed by another o f them.
"V. In suits for the recovery from the purchaser or any person

claiming under him of any property pur-
riod of limitation in chased bonct fids und for vtu lift bio con-
suite to recover pro- ^deration from a trustee, depositary,
perry purchased from ..
lepositeri.es, pawnees, pawnee, or mortgagee, the cause ot action
or mortgagees. shall be deemed to have arisen at the

Proviso. date of the purchase : Provided that, in
the case of purchase from a depositary, pawnee, or mortgagee,
no such suit shall be maintained unless brought within the time
limited by clause .15, section 1.

V I. In suits in the Courts established by Royal Charter by a

Computation of period *» K c m e r  h n m  * •
of limitation in suits the possession of the immoveable property
in Supreme Courts by mortgaged, the cause of action shall be
mortgagee to recover »  ® *
immoveable property deemed to have arisen from the latest date
mortgaged. ap wj1jcp any portion of principal money
or interest was paid on account of such mortgage debt.

V II. In suits to avoid incumbrances or under - tenures in an
Computation of period estate sold for arrears o f  Governm ent

of limitation in suits revenue due from such estate, or in a
to avoid incumbrances . , , , .
or under • tenures in putnee taloolc or other saleable tenure
estates sold for arrears so] j  for arrears of rent, which, by virtue
of Government re- „ , , ..
venu(, oi such sale, becomes freed Srom iiicurn*

APPENDIX,
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brancos arid under-tenures, the can so of action shall be deemed A ct X IV
to have arisen at the time when the sale o f the estate, talook, or

tenure became final and conclusive. ’ ------
Y I I L  In suits for balances o f  accounts current between

merchants and traders who have had
Computation of penoo m utual dealings, the cause o f action 

of; limitation in suits © ■
between nierobatits for shall be deemed to have arisen at, and
balances of accounts ^jie period of limitation shall be com - 
current. 1

puted from, the close o f the year in the
accounts of which there is the last item admitted or proved
indicating the continuance of mutual d ealin g s; such year to be

reckoned as the same is reckoned in the accounts,

I S .  I f  any person entitled to a right o f action shall, by means

Computation of period hand, have been kept from the know- 
of limitation in case of ledge of his having such right or of the 
concealed fraud. title upon which it. is founded, or i f  any

document necessary for establishing such right shall have been 
fraudulently concealed, the time limited for commencing the 
action against the person guilty of the fraud or accessory thereto, 
or against any person claim ing through him otherwise than in 
good faith and for a valuable, consideration, shall be reckoned 
from the tim e when the fraud first became known to the person 
injuriously affected by if, or when he first had the means o f pro­
ducing or compelling the production o f the concealed document.

X ,  In  suits in which the cause of action is founded on fraud,

Computation of period cause of action shall be deemed to
o f  limitation m  suits have first arisen at the time at which 
where the cause of ac- , „ , . , , „ . ,
tiou in founded o n  sac“  “ ’and shall have been first known
fraud. by the party wronged.

X f ,  I f , at the time when the right to bring an action first
. „ . , accrues, the person to whom the right

Computation of period . , °
of limitation in case of accrues is under a legal disability, the
legal disability. action may be brought by such person or

bis representative within the same time after the disability
shall have ceased as would otherwise have been allowed from the
time when the cause of action accrued, unless such time shall
exceed the period of three years, in which case the suit shall be
commenced within three years from the time when the disability
ceased ; but if, at the time when the cause of action accrues to



|(g ) | ' vfiT
• ■\r^ y>— ,/C ■/ ' • 1 •' ,-i ' •' . •. | 1 T • i" :

458 APPENDIX.

Act XIV any person, he is not under a legal disability, no time shall be
allowed on account o f any subsequent disability of such person
or of the legal disability o f any person claiming through him.

XIX". The following persons shall be deemed to be under legal
„ „  , , , disability within the meaning of the lastWhat persons to be J J

deemed to be under preceding section— married women in
legal disability. cases to be decided by English law,
minors, idiots, and lunatics.

X III . In computing any period of limitation prescribed
by this Act, the time during which the 

Compv.tationof.period , . „  . . . . .
o f limitation in case of defendant shall, luive been, absent out ot
absence of defendant. the British territories in India shall be
excluded from such computation,, unless service of a summons to
appear and answer in the suit can, during the absence of such
defendant, be made in any mode prescribed by law.

X IV . In computing any period of limitation prescribed by
this Act, the time during which the 
claimant, ot m ,  pet jor, wider whom he 

of suit prosecuted bond claims, shall have been engaged in pro- 
fide, butin wrong Court. gecuting a Sllit upon the same cause of
action against the same defendant, or some person whom he 
represents, bond fid e  and with due diligence, in any Court of 
-Judicature which, from defect of jurisdiction or other cause, 
shall have been unable to decide upon it, or shall, have passed a 
decision which, on appeal, shall have been annulled for any such 
cause, including the time during which such appeal if any has 
been pending, shall be excluded from such computation.

* X V . If any person shall, without his consent,: have been
. , dispossessed of any immoveable property

Person dispossessed . ,
of immoveable proper- otherwise than by due course ot law, such
ty otherwise than by person, or'an y person claim ing through  
due course of law, may . I ,
recover possession not- h im , shall, m a suit b rou gh t to recover
withstanding any title possession o f such property, be entitled  
that may be set up.

to recover possession thereof notwirh- *

* So much of section 15 as does not relate to the limitation of suits 
was left un repealed by Act I X  of 1871. This unrepealed portion was 
repealed and re-enacted by Act I of 1877.
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StaiKUng any otIm ‘ tit,]e tl,at m »J be sat rip in such suit, provided Act XIV  
Suit for dispossession that, the suit be commenced within sis  uf

^ m o a t h s lghfc " ritUi“  raoniU  fro,ri the time o f such disposses-
sion. But nothing in this section shell 

b:u- the person from whom such possession shall have been so 
Suits to establish title recovered, or any other person, instituting 

not to lie affected. a suit to establish his title to such pro­
perty and to recover possession thereof within the period limited 
by this Act.

X V I. Nothing in this Act contained shall be deemed to
Act not to Interfere ||ter ôre w'^ 1 an?  rule or jurisdiction of 

with equitable jurisdio- any Court established by liovai Cii-rfer 
tion o£ 5)upi:onv' Courts. , .?  .. . , . . .ux refusing equitable relief, on the ground
of acquiescence or otherwise, to any person whose right to bring 
a suit may not be barred by virtue of this Act.

X I I I .  this .\et shall not extend to any public property

Aob not to extend to ° l  ^  l°  m j  8u‘*s for the ™WVBTJ 
public -property, nor to ',ie  public revenue or for any public

of °’“im wha‘OTM' >'•“ *«» * ia
continue to be governed by the laws or 

rules of limitation now in force.

fX V jr r . All suits that may be now pending, or that shall
Act not to apply to ! ’°  itlstltuted the period o f two

suits now pending or to years from the date of the passing of
suits instituted within ivib \ r,.r. ,.i. i» , , ■ , . ,
two years. this A c t , shall be tried and determined

as if this Act had not been, passed; but 
Suits afterwards in* all suits to which the provisions o f this

S fS f fA * * -  e ° ™ “ A  Act « •  »Pplio»blo that shall be iastitaled
after tire expiration of the said period 

shall be governed by this Act and no other law of limitation, 
auy Statute, Act or Regulation now in force notwithstanding.

* Bengal Regulation II  of 1805, which applied to public claims, was 
repealed by Act VIII of 18.18, without any reference to the terms of 
section 17, Act X IV  of 1850.

f  The operation of Act X IV  of 1859 was further suspended by Act X I  
of 1861, until the first of January 1882.
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Act X IV  X I X , No proceeding shall be taken to enforce any judgment,
Proceedings for en- decree, or order of any Court established

-----  forcing judgments, &«., bv Royal Charter, but within twelve
of Supreme Courts to
be taken within twelve years next after a present right to enforce 
years. the same shall have accrued to some
persons capable of releasing the same, unless in the meantime 
such judgment, decree, or order shall have been duly revived, or 
some part of the principal money secured by such judgment, 
decree, or order, or some interest thereon shall have been paid, 
or some acknowledgment of the right thereto shall have been 
given in writing signed by the person by whom the same shall 
be payable, or his agent, to the person entitled thereto or his 
agent; and in any such case no proceeding shall be brought to 
enforce the said judgment, decree, or order, but within twelve 
years after such revivor, payment, or acknowledgment, or the 
latest of such revivors, payments, or acknowledgments, as the 

Proviso as to judg- case may oe ; Provided that, for three
merits now in force. years next after the passing of . this Act,
every judgment, decree, aud order which, may be in force at the 
date of the passing of this Act shall be governed by the law 
now in force, anything therein contained notwithstanding.

X X . No process of execution shall issue from any Court not 
Time for enforcing established by Royal Charter to enforce

execution of judgment, any judgment, decree, or order of such
Ac., of a Civil Court „  , , „  ,
not established by Court, unless some proceeding shall have
Itoyal Charter. been taken to enforce such judgm ent,

decree, or order, or to keep the same in force, within three years
next preceding the application for such execution.

X X I . Nothing in the preceding section shall apply to any 
Preceding section judgment, decree, or order in force at the

not to apply to judg- time of the passing of this Act, but 
meats, &«., in. force at .
the time of the passing process pi execution may be issued either 
of this Act. within the time now limited by law for
issuing process of execution thereon or within three years next 
after the passing of this Act, whichever shall first expire.

X X I I .  No process of execution shall issue to enforce any 
Time for execution summary decision or award of any of the

& . * S S r S S £ £  CW1 c « rt8 «  kJ B om
Authority. Charter or of any Revenue Authority

4X0 APPENDIX.



nnless some proceeding shall have been taken to enforce such Act XIV  
decision, or award or to keep the same in force within one year 
next preceding the application for such execution. —

X X I I I .  * Nothing in the preceding section shall apply to
„  . . any summary decision or award in' forcePreceding section not (

to apply to amamary the tune or the passing of this Act,
awards in force at. the but process of execution may be issued 
passing of this Act. ... ‘ ^

c ith e r  w it h in  th e  t im e  n o w  lim ite d  b y

law for issuing process of execution thereon or within two years
next after the passing of this Act, whichever shall first expire.

X X I V . This A ct shall take'effect throughout the Presi­
dencies of Bengal, Madras, and Bombay,

Operation of Act. . . . .  .. V> . ,  , , 'including the Presidency Towns and the
Straits’ Settlement; but shall not take effect in any Non-Regu­
lation Provincef or place until the same shall be extended thereto 
by public notification by the Governor-General in Council or by 
the Local Government to which such Province or place is subor­
dinate., Whenever this Act shall be extended to any Non- 
Regulation Province or place by the Governor-General in Council,

Trial of pending- tu by the Local Government to winch such 
suits, &e., in any Non- Province or place is subordinate, all
place to which, the Act suits which, within Such * roviuce or
is extended. place, shall be pending at the date of

such notification, or shall be instituted within the period of two 
years from the date thereof, shall be tried and determined as if 
this Act had not been passed ; but all suits to which the provi­
sions of, this Act are applicable that shall be instituted wifhi '

* This section was repealed by Act XIV of 3 870. The whole Act, 
except a portion of section 1 5, was repealed by Act.IX of 1871. This 
last repeal did not affect suits instituted before the first day of April 1873, 
nor applications before or after decree in such suits. (II C. L .It 113 
P. 0 .)

f Act XIV of 1859 was extended to Assam by a notification dated 
the 1 1 th July 1800 ; to the district.-, of Cachar, Hazareebagh, Lohardugga 
and Beerbhoom, by a notification dated the 20th February 1861 * to the 
Sonthal Pergimnahg, by a notification dated the 8th December 1862 ; to 
the Central Provinces, by a notification dated the 1st May 1863 ; and to 
the Punjab, by a notification dated the 26th December 1866. (Thompson, 
pp. 365, 366, second edition.)

APPENDIX.
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A c t  XIV such Province or place after the expiration of the said period, 
1839. alui-h be governed by this Act and by no other law of limitation, 
------ any Statute, Act or Regulation now in force notwithstanding.

ACT 'No, IX  o f  1871.
P a s s e d  b y  t h e  G o v b u n o »  G e n e r a l  o f  I n d i a  i n  C o u n c i l ,

{ R e c e iv e d  the a ssen t o f  the G o v ern o r  G e n e r a l  on the 24 th

M a r c h  1871.)

A n  A c t  f o r  the l im ita t io n  o f  S u its  a n d  f o r  oth er purposes.

W h e r e a s  i t  i s  e x p e d i e n t  t o  c o n s o l i d a t e  a n d  a m e n d  t h e  l a w  

Preamble r e l a t i n g  t o  t h e  l i m i t a t i o n  o f  s u i t s ,  a p p e a l s

and certain applications to Courts ; And 
whereas it is also expedient to provide rules for acquiring owner­
ship bj possession ; It is hereby enacted as follows : —

P A R T  I.

Preliminary,
1, This Act may be called ‘ The 

fciliort title. T ,. _  . , ,
Indian Limitation Act, 1811.

it. extends to the whole of British India; but nothing con-
tallied in sections two and three or in 

Extent or Act. T. . ... . ,■
Parts II and I I I  applies—

fa) to suits* instituted before the first day of April, 1873.
(l>) to suits under the Indian Divorce Act.
(c) to suits under Madras Regulation V I  of 1831.

This Act ell all c o m e  into force o n  t h e
Commencement. . , •,

first day ot July 1871.

* An application, for the execution of a decree is an application in the 
suit in which the decree was obtained, and, as regards suits insti rated 
before the 1st A pril 1873, all applications therein are excluded from  the 
operation o f the Act. Nothing in sec. 2, sec. $ or ached, ii extends to an 
application for execution o f a decree in a suit instituted before the 1 st 
April 1873. Mnngul Fertshad D icM t v. 0V tja Kant Lahinr \\ C. L. R., 
113, P. C.
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2 ;  On a n d  from t h a t  day t h e  e n a c t m e n t s  m e n t i o n e d  in  t h e  A c t  IX
f ir s t  s c h e d u l e  h e r e t o  annexed shall b e  

R e p e a l of e n a c tm e n ts . repea]ed t o  t h e  e x t e n t  s p e c i f i e d  iu the. ------
third column of the same schedule.

• 8. In this Act, unless there he some-
In te rp re ta t io n -c lftu s e . t h i n g  r e p u g n a n t  in  t h e  s u b je c t , o r  c o n ­

t e x t —

* minor ’ means a person who has not completed his ago oi 
eighteen years :

« plaintiff’ includes also any person through whom a plaintiff 
claims :

* nuisance ’ means any thing done to the hurt or annoyance of 
another’s immoveable property and not. amounting to a trespass :

'b ill of exchange’ includes also a hundi :
< trustee ’ does not include a benAmiddr, a mortgagee remaining 

i n  possession after the mortgage has been satisfied, or a wrong­
doer in possession without title :

« registered' means duly registered under the law for the 
registration of documents in force at the time and place o:t exe­
cuting the document referred to in the context :

‘ foreign country* means any country other than British
India;

and nothing shall he deemed to be done in 1 good faith ’ which 
is not done with due care and attention,

PART XL
L i m i t a t i o n  o f  S u i t s , A p p e a l s  a n d  A p p l i c a t i o n s .

4 ,  S u b je c t  t o  th e  p r o v i s i o n s  c o n t a in e d  in  s e c t i o n s  f iv e  t o

t w e n t y - s i x  ( i n c l u s i v e ) ,  e v e r y  s u i t  i n s t i -  

T o 8! t « t e d ,  » P P e » i  F l u t e d ,  a n d  a p p l i c a t i o n  
a fte r  p e r io d  o f  l im lta - m a d e  a f t e r  th e  p e r i o d  o f  l im i t a t i o n  pro™ 

lt o u ' s c r ib e d  t h e r e fo r  b y  t h e  s e c o n d  s c h e d u le

h e r e t o  a n n e x e d ,  s h a l l  b e  d i s m i s s e d ,  a l t h o u g h  l im i t a t i o n  h a s  n o t  

b e e n  se t . u p  a s  a  d e f e n c e .
E xplanation .— A suit is instituted in ordinary cases when the 

plaint is presented to the proper officer : in the case oi a paupei? 
when his application for leave to sue as a pauper is filed ; and m
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.Act IX the ease of a claim against a company which is being won ml up 
1B7J. by t-he Court, when the claimant first sends in his claim to the 
------official liquidator.

Illustrations.

(n.) A suit, is instituted after the prescribed period of limita­
tion. Limitation is not set up ns a defence, and judgment is 
given for the plaintiff. The defendant appeals. The Appellate Court, 
must dismiss the suit.

(A) An appeal presented after the prescribed period is admitted 
and registered. The appeal shall, nevertheless, he dismissed.

5. (a.) If the period of limitation prescribed for any suit
Proviso where Court aPPeili or application expires on a day 

is closed when period when the Court is closed, the suit, appeal 
eapuen. 0r application may be instituted, present­
ed or made on the day that the Court re-opens :

(!>.') Any appeal or application for a review of judgment may

Proviso as to appeals be adl? ifcted affcer t1le Period of imitation 
and applications for re- prescribed therefor, when the appellant

or applicant satisfies the Court that he 
had sufficient cause for not presenting the appeal or making the 
application within such period :

6. When, by any law not mentioned in the schedule hereto
Different periods of annexed> «<>W or hereafter to be in 

limitation prescribed by force in any part of British India, a 
local laws. period of limitation differing from that
prescribed by this Act is especially prescribed for any suits? 
appeals or applications, nothing herein contained shall affect 
such law.

And nothing herein contained shall affect the periods of limit-
Appeals from decrees atlon prescribed for appeals from, or appli-

of High Courts on ori- cations to review, any decree, order or
judgment of a High Court in the exercise 

of Its original jurisdiction.

Legal Disability.

7, If a person entitled to sue be, at
Legal disability. the time the right to sue accrued, a minor,

or insane, or an idiot,
he may institute the suit within the same period after the 

disability has ceased, or (when lie is at the time of the accrual
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affected  by  tw o d isa b ilit ie s ) after b oth  d isab ilities h av e  ceased , A c t  I X  

tts w o u ld  otherw ise h a v e  been a llow ed from  th e tim e  prescribed j g^

th erefo r in  th e th ird  colu m n  o f  th e  secon d  sch ed u le  h ereto  -------

annexed.
When his disability continues up to his death, his represent­

ative in interest may institute the suit within the same period 
after the death as would otherwise have been allowed from the 
time prescribed therefor in the third column of the same schedule.

N o t h in g  in th is section sh all be d eem ed  to  ex te n d , fo r  m ore  

th an  th ree  years fro m  th e  cessation  o f  th e  d isa b ility  or th e  d eath  

o f  the p erson  affected  th ereb y , th e  period  w ith in  w h ich  th e  su it  

.m ust be b rou gh t.

Illustrations\

(a .) The right to sue for the hire of a bout accrues to A during his 
minority. He comes of age four years after the accrual of the right.
He may institute his suit at any time within three years from the date 
of his doming of age.

(b .} A, to whom a right to sue for a legacy has accrued during his 
minority, attains full age eleven years after such right accrued. A has, 
under the ordinary law, only one year remaining within which to sue.
But under this seetion an extension of two years will be allowed him, 
making in all a period of three years from the date of his majority, 
within which he may bring his suit.

(c.) A right to sue for an hereditary office accrues to A, who at 
the time ts insane. Six years after the accrual of the right, A recovers 
his reason. A has six years, under the ordinary law, from the date 
when his insanity ceased, within which to institute a suit. No exten­
sion of time will be given him under this section.

(d .) A right to sue as landlord to recover possession from a tenant 
accrues to A, who is an idiot. A dies three years after the accrual of 
the right, his idiocy continuing up to the date of his death. A’s repre- 
sentative in interest has, under the ordinary law, nine years from the 
date of A’s death within which to bring a suit. This sectiou does uot 
extend that time.

8 . W h e n  one o f  several jo in t  creditors or c la im a n ts is  under

Disability o f one joint any su ch  d isa b ility , and w hen a d isch arg e  
creditor. can  be g iv e n  w ith o u t th e  concu rren ce o f

su ch  p e rson , tim e w ill ru n  a g a in st  th em  all : b u t w h ere n o  such  

d isch arg e  can be g iv e n , tim e  w ill n o t run  as a g a in st any o f  th e m  

u n til th e y  a ll are free from  d isa b ility .

F f
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Act XX 9. When, once time has begun to ran,
18 7 1 of^imeim0tlS runn’n“ no subsequent disability or inability to 
------ sue stops i t :

Provided that where letters o f administration to the estate of 
a creditor have been granted to his debtor, the running of the 
time prescribed for a suit to recover the debt shall be suspended 
while the administration continues.

10. Notwithstanding anything hereinbefore contained, no

Suite against express snit aSa?wt * P ™  in n h o m  P rop erty  
trustees and their re- has become vested an trust for any specific 
prt.stnfcafcives. purpose, or against his representatives,
for the purpose o f following in his or their hands such pro­
perty, shall be barred by any length of time.

E x p la n a tion .— k  purchaser in good faith for value from a 
trustee is not his representative within the meaning of this 
section,

11. Suits in British India on contracts entered into in a
Suite on foreign con- foreign country are subject to the rules

traots. prescribed by this Act.
12. No foreign rule of limitations shall be a defence to a suit
Foreign limitation British. India on a contract entered

laAV- into in a foreign country, unless, the rule
has extinguished the contract, and the parties were domiciled 
iu such country during the period prescribed by such rule.

P A R T  H I .

C o m p u t a t io n  o p  P e r io d  o p  L im it a t io n .

13. In computing the period of limit-
Exclusion of day on atlon prescribed for any suit, the day on winch right to sue ae- V  . J 5 J

erues. winch the right to sue accrued shall be
excluded.

In computing the period of limitation prescribed for an appeal,
Exclusions in case of an • S t a t io n  for leave to appeal as a

appeals and certain ap- pauper, an application to the High Court
plications. for the admission of a special appeal, and
an application for a review of judgment, the day on which the 
judgment complained o f was pronounced, and the time requisite
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for ob tain in g ' a copy  of th e  decree, sentence or order appealed  A c t  IX  

a g a in s t 'o r  sought, to be rev iew ed , sh a ll be excluded. j *,’f {
In computing the period of limitation prescribed for an appli- -----

cation to set aside an award, the time requisite for obtaining a 
copy of the award shall be excluded.

14. : In computing tiro period of limitation prescribed for any
suit, the time daring which the defend- 

Exclusion of tune or „ . . , ,
defendant’s a b s e n c e  ant has been absent trom , British India
from British India. shall be excluded, unless service o f a

summons to appear and answer in the suit can, during such
absence, be made under the Code o f Civil Procedure, section
sixty.

15. In computing the period of limitation prescribed for any
■ k •, . „ suit, the time during which the plaintiffExclusion of time ot , , *

suing bandJid.e in Court has been prosecuting with due diligence
without jurisdiction. another suit, whether in. a Court of first 
instance or in a Court o f appeal, against the same defendant or 
some person whom he represents, shall be excluded, where the 
last-mentioned suit is founded upon the same right to sue, and is 
instituted in good faith in a Court which, from defect o f jurisdic­
tion, or other cause of a like nature, is unable to try it.

Explanation 1.—-In  excluding the time during which a former 
suit was pending, the day on which that suit was instituted, and 
the day on which the proceedings therein ended, shall both be 
counted.

Explanation 2.— A  plaintiff resisting an appeal presented on 
the ground of want of jurisdiction, shall be deemed to he prose­
cuting a suit within the meaning o f this section.

16. In Computing the period of limitation prescribed for any
„  , „ .  s u it ,  th e  c o m m e n c e m e n t  o f  w h i c h  h a s
E x c lu s io n  o i  t i m e  . .

d u r in g  w h ich  c o m -  b e e n  s t a y e d  b y  in ju n c t io n ,  th e  t im e  o f  th e
meneemenb of suit is continuance o f  the injunction shall be stayed by injunction. J

exclu d ed .

17. In computing the period of limitation prescribed for a
s u i t  f o r  p o s s e s s io n  b y  a p u r c h a s e r  a t  a  

E x c lu s io n  o f  tu n e  , . , .  .  , , ,
d u r in g  which ju d g -  s a le  m  e x e c u t io n  o r  a  d e c r e e , t h e  t im e
m e n t-d e b to r  sues to  set d u r in g  w h ic h  t h e  ju d g m e n t - d e b t o r  h a s  
aside  eX feoution  sale. , ‘ . .  ’ f t  , . ,been prosecuting a suit to set aside the
sale sh a ll be excluded,

c°̂Tn\ •
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A ct IX 18. When a person who would, if lie were living, have a
, , right to sue, dies before the right accrues,

187L "Sect of d e a t h  »
before righ t to s u e  th e  p eriod  o f  lim ita tio n  sh a ll b e  c o ra p u -
accrues. ted from the time when there is a repre­
sentative in interest of the deceased capable of suing.

When a person against whom, if he were living, a right to sue 
would have accrued, dies before the right accrues, the period ot 
limitation shall be computed from the time when there is a 
representative whom the plaintiff may sue.

Nothing in the former part of this section applies to suits fur 
the possession ofland or of an hereditary office.

19. "When any person having a right to sue has, by means of
, , fraud, been kept from the knowledge of

such right or of the title on winch it is 
founded, and where any document necessary to establish such 
right, has been fraudulently concealed,

the time limited for commencing a suit,
(a) against the person guilty of the fraud or accessory

thereto, or
(b )  against any person claiming through him otherwise than 

in good faith and for a valuable consideration,
shall be computed from the time when the fraud first became 

known to the person injuriously affected thereby, or, in the case 
of the concealed document, when he first had the means of pro­
ducing it or compelling its production,

20. (a .) No promise or acknowledgment in respect of a debt
Effect of acknowledge or looa(T  ^ a ll take the case out of the 

ment in writing. operation of this Act, unless such pro­
mise or acknowledgment is contained in some writing signed, 
before the expiration of the prescribed period, by the party to be 
charged therewith or by his agent generally or specially autho­
rized in this behalf.

( b,)  When such writing exists, a new period of limitation, 
according to the nature of the original liability, shall be computed 
from the time when the promise or acknowledgment was signed.

(c.) When the writing containing the promise or acknowledg­
ment is undated, oral evidence may be given of the time when it 
was signed. But when it is alleged to have been destroyed or 
lost, oral evidence of its contents shall not be received.

; ' ' ''v' • "H ' '  h'fVig h/'’ .hi 'V h" , '•
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E x p la n a tio n  l.r-iSlor the purposes of this section, a promise or Act Bf 
acknowledgment may be sufficient, though it omits to specify the j
exact amount of the debt or legacy* or avers that the time for ------
payment or delivery has not yet come, or is accompanied by a 
refusal to pay or deliver, or is coupled with a claim to a set-off, 
or is addressed to any person other than the creditor or legatee;

but it must amount to an express undertaking to payor deliver 
the debt or legacy or to an unqualified admission of the liability 
as subsisting.

E xp la n a tion  2,—-Nothing in this section renders one o f several 
partners or executors chargeable by reason only of a written pro­
mise or acknowledgment signed by another of them.

Illustrations.

2t, a bond-debtor, himself writes a letter promising to pay the debt 
to his creditor A. Z affixes his seal, but does not sign the letter:

Z pays part of the debt arid promises orally to pay the rest:
Z publishes an advertisement, requesting his creditors to bring in 

their claims for examination :
In none of these cases is the debt taken out of the operation of this 

Act.

21. When interest on a debt or legacy is, before the expira-
Effect of payment of fion of the prescribed period, pain as such

interest aa such. by the person liable to pay the debt or
legacy, or by his agent generally or specially authorised in this 
behalf,

or when part of the principal, of a debt is, before the expiration
Effect of part-pay- °f ,tho Prescribed period, paid by the 

ment of principal. debtor or by his agent generally or spe­
cially authorized in this behalf,

n new period of limitation, according to the nature of the 
original liability, shall be computed from the time when the 
payment was made:

Provided that, in the case of part-payment of principal, the 
debt has arisen from a contract in writing, and the fact of the 
payment appears in the handwriting of the person making the 
same, on the instrument, or in his own books, or in the books of 
the creditor.
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Aot IX 22, When, after the institution, of a so it, a new plaintiff or
■ „ , ,, defendant is substituted or added, the suit

t » ‘ l . Effect of'substituting , ’
------- or adding new plaintiff shall, as regards him, be deemed to have

or defendant. commenced when he was so made ft party ;

Provided that, when a plaintiff dies, and the suit is continued

P roviso  where o r ig i- h j  h'is representatives in interest, i t  shall; 
nal plaintiff dies. as regards them, be deemed to have com­

menced when it was instituted by the deceased plaintiff:
Provided also, that, when a defendant dies, and the suit is

P rov iso  w h ere  o r ig i-  continued against his representatives in
nal defendant dies. interest, it shall, as regards them , be

deemed to have been commenced when it was instituted against 
the deceased defendant.

23 . In  the case o f a suit for the breach o f  a contract, where
there are successive breaches, a fresh right

there"Pare U<Buccr^iv© to sue arises, and a fresh period o f limits
broaches of contract ntion begins to run, upon every fresh

Computation where breach ; and where the breach is a contin li ­
the breach is contin a- j „ g  breach, a fresh right to sue arises, and

ius' a fresh period o f limitation begins to run,
at every moment of the time during which the breach continues.

Nothing in the former part of this section applies to suits for 
the breach o f contracts for the payment o f money by instalments, 
where, on default made in payment of one instalment, tlie whole 

becomes due.

Illustrations.

(a.) A contracts to pay an annuity to B for Ins life by quarterly 
instalments. A fails to pay any of the instalments. Here, upon every 
fresh failure, ft fresh right to sue arises and a fresh period of limitation 
begins to run ; and this Act may bar the remedy on the earlier breaches 
without affecting the remedy on the later breaches.

(It) A, a tenant, covenants with B, his landlord, to keep certain 
buildings in repair. At every moment of the time during which the 
buildings continue out of repair and B retains his, right of entry, a fresh 

t to sue arises and ft fresh period of limitation begins to run,
24 , In  the case o f a continuing nusance a fresh right to sue

arises, and a fresh period of limitation
Continuing nusance. tQ ^  ^  monjcat o f  lhe

time during which the nusance continues.
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Illu stration , A c t  I X

A diverts B’s watercourse. At every moment, of the time during ;î L 
winch the diversion continues and B retains his right of entry, a fresh —  
right to sue arises and a fresh period of' limitation begins to run.

25. In the case of a suit for compensation for an act lawful
in itself, which becomes unlawful in case

Suit for compensa- ft causes damage, the period of limitation 
unhuvful.£Utl be<'on'linEs- shall be computed from tlio time when

damage accrues.

Illustration.

A owns, the surface of a field. B owns the subsoil. B digs coal 
thereout without causing any immediate apparent injury to the surface, 
but at last the surface subsides. The period of limitation runs from 
the tune of the subsidence.

26. All instruments shall, for the pur- 
mentioned in instru- poses of this Act, be deemed to be made 
incuts. with reference to the Gregorian calendar.

Illustrations,

(a .)  A Hindu makes a promissory note bearing a native date only, 
and payable four months after date. The period of limitation appli­
cable to a suit on the note runs from the expiry of four months after 
date computed according to the Gregorian calendar.

(b .)  A Hindu makes a bond, bearing a native date only, for the 
repayment of money within one year, l.he period of limitation appli­
cable to a suit on the bond runs from the expiry of one year after date 
computed according to the Gregorian calendar.

PART IV .
A c q u i s i t i o n  o p  O w n e r s h i p  b y  P o s s e s s io n .

27. Where the access and use of light or air to and for any 
building has been peaceably enjoyed tliere-

A eq u is it ion  o f  r i g h t  with, a s  a n  e a s e m e n t ,  a n d  a s  o f  r i g h t ,  
to  easem ent.  . , ,  .without interruption, and lor twenty years,

and where any way or watercourse, or the use of any water, or 
arty other easement, whether affirmative or negative, has been 
peaceably and openly enjoyed by any person claiming title thereto 
as an easement and as of right, without interruption, and for 
twenty years,
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A c t  I X  t h e  r i g h t  t o  e a c h  a c c e s s  a n d  u se  o f  l i g h t  o r  a ir , way, w a t e r -  

Q f  c o u r s e  u s e  o f  w a te r , o r  o t h e r  e a s e m e n t , s h a l l  b e  a b s o lu t e  a n d  

i------- in d e fe a s ib le .
E ach  o f th e said periods o f twenty years shall be taken to be 

a period ending within two years next before the institution o f  
the suit wherein the claim to which such period relates is con­

tested.
Explanation.— Nothing is an interruption within the m eaning  

o f this section, unless where there is an actual discontinuance o f  
the possession or enjoyment by reason of an obstruction by the 
act of some person other than the claim ant, and unless such 
obstruction is submitted to or acquiesced in for one year after the 
claimant has notice thereof and o f the person m aking or authoriz­

ing the same to be made.
Illustrations.

(a.) A. suit is brought in 1871 for obstructing a right of way. The 
defendant admits the obstruction, but denies the right of way. T he  
plaintiff proves that the right was peaceably and openly enjoyed by 
him claiming title thereto as an easement and ns of right, without 
interruption, from 1 st January 1850 to 1st January J870, The plain­
tiff is entitled to judgment.

(&,) In a like suit also brought in 1871 the plaintiff merely proves 
that he enjoyed the right in mariner aforesaid from 1848 to 1868.
The suit shall be dismissed, as no exercise of the right by actual user 
has been proved to have taken place within two years next before the 
institution of the suit.

(c.) In a like suit the plaintiff shows that the right was peaceably 
and openly enjoyed by bin* for twenty years. The defendant proves 
that the plaintiff on one occasion during the twenty years had asked 
his leave to enjoy the right. The suit shall be dismissed.

2 8 . Provided that, when any land or water upon, over or 
from which any easement (other than the 

of^releShmer o f ™ -  access and use of light, and air) has been 
vient tenement. enjoyed or derived has been held under

or by virtue o f any interest for life or any term  of years exceed­

ing three years from the granting thereof,
the time o f the enjoyment of such easement during th e  con­

tinuance of such interest or term shall be excluded in th e  com­
putation o f the said last mentioned period o f twenty years, in 
case the claim is, within three years next after the determination
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of su ch  in terest or  term , res is ted  by  th e  p e rso n  en titled , on  su ch  Act IX

d eterm in a tion , to th e  sa id  la u d  or  water.. 1871.

Illustration.
A sues for a declaration that he is entitled to a right o f way over 

B’s land. A  proves that he ba3 enjoyed the right for twenty -five 
years; but JB shows that, during ten o f  these years, C, a deceased 
Hindu widow, had a life-interest in the land; that, on C’s death, B 
became entitled to the land ; and that, within two years after C’s death, 
he contested A ’s claim to the right. The suit must be dismissed, as A, 
with reference to the provisions o f this section, has only proved enjoy­
ment for fifteen years.

2 9 . A t  th e  d e term in a tion  o f  th e  p eriod  h e re b y  lim ite d  t o  any  
„ p e rso n  fo r  in s t itu t in g  a su it f o r  p o sse s - 

right to  land or here- sion  o f  an y  la n d  o r  h ered ita ry  o ffic e , h is  
ditaiy office, r ig h t  to  su ch  land  o r  o ffice  sh a ll b e  e x t in ­
g u is h e d . __  ___

FIRST SCHEDULE.

( See section 2.)

Number and year. Subject or title. Extent of repeal.

21 .lac. I, cap. An Act for limitation o f nc- The whole Statute, so 
sixteen tious and for avoiding o f far as it applies to

suits in law. British India.

4 Ann., cap. six- An Act for the amendment Sections seventeen, 
teen. o f  the law and the better eighteen and nine-

advancement of justice. teen, so far as they
apply to B r i t i s h  
India.

S3 Geo. I l l ,  cap. An Act for continuing in the So much o f  section 
fifty-two. East India Company, for a one hundred and

further term, the posses- sixty-two as relates 
sion of the British terri- to the limitation of 
lories in India, together civil suits in British 
with their exclusive trade, India, 
under certain limitation; 
for establishing further re­
gulations for the govern­
ment of the said territories, 
and the better administra­
tion o f justice within the
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A c t  I X  F I R S T  S C H H D U L E - (continued ) .
OF

1871.  _______ _— :______ _____-j_____________ ____ ....... .......v_____ _ r^ r;=

Number ant! year, Subject or title. Raten't of repeal.

same ; for appropriating to 
certain ases the revenues 
and profit* o f the said 
Company; and for making 
provision for the good order 
and government of the 
towns of Calcutta, Madras 
and Bombay.

58 Gf-eo. I ll, cap. An Act for continuing in Section one hundred 
one hundred the East India Company, and twenty-four, so
and fifty-five. for a further term, the pos- far as it applies to

session of the British ter- British India, 
ritories in India, together 
with certain exclusive pri­
vileges; for establishing 
further regulations for the 
government of the said ter­
ritories, and the better 
administration of justice 
within the same; and for 
regulating the trade to and 
from the places within the 
limits of the said Company.

!■) Geo. IF, cap. Administration' of criminal So much of section 
seventy-four. justice. fifty-one ns relates

to civil suits.

0 & 7 Vic., cap. Foreign Jurisdiction Act ... Section seven, so far 
ninety-four. as it applies to

British India.

Act No. X IF  of An Act for rendering n From and including
1840, w r i t t e n  memorandum the words “  Where-

ivecessary to the validity of as by an Ac t ” down 
certain promises and en- to and including the
gagements, by extending words “ "Defendants
to the territories of the against the Plain- 
East India Company, in till.”
cases governed by  English 
law, the provisions of the 
Statute 9 Geo. IV, cap. 14.

Act No. X I of Military Courts o f Requests, The proviso in sec-
1 8 4 1 .  t io n  n ine.


