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. or not, yet lawful to the extent of exeusing a tres-

" pass.”  In the words of Erle, J., “ if the enjoyment
--__'.f'_has been clandestine, contentlons, or by sufferance,
1t ig not of right.”® It is evident that, in the Indian

Acts on the sub,]t‘*ct the expression lag of right !

~ has a less extensive meaning, for the Leglblamr{,

i :here etprcsaly requires that the enJoyment must be
_;-_-“" as of right,” as well as *“open” and “ peaceable.”

dn Akmoodaen V. Wuzeer Al Justice Markby,

aﬁ;er referring to the difficulties which arose upon the

i intelipret&tlon Of ths eKIJI'eSSlOH l-u t]_]e LnfT].ISh St'ltut(,,

 held, thathere it signifies no more than th.,zt the enjoy-

- ment must be by a person in the assertion of a right.

. It is not necessary that the elaimant should haye enjoy-
. ed the easement ‘ rightfully " or  without trespass.”’*
- If he claims a title to the easement, and the ease-

ment is not enjoyed under @ license or permission from

 the owner of the servient heritage, his enjoyment is

 fas of right,” or nec precario.' A person who,

during the requisite period of enjoyment, asks the
. permussion of the servient owner, does not assert a
. right to the easement. By asking for permission,

]:16 admltq that he then has no 1'10111: ach renewal

of the license rebuts the presumption that the enjoy-

ment 1&1 had under a claim of title to the eusement.’

L ekle g Brown 4 A &K, .3[‘9 Guddard 162. 'I‘lm 9aqoment must
'lmve been enjoyed in the manner that a person rightfully entitled

* would have used it, and not as u trespasser would have done. And the

. __ﬂlmmant mush not have occasionally asked the perwission of the sor-

viont owner. See the judgment of Parke, B., in Bright v Walker,
1 Oromptlion, Musson and Roseoe’s Raports, 211, 219,

917.Q. B, 275 ; Gale, 209. ® 28 W. R., 52,

e Ma.rkhyﬂ Elements of Law, para. 402, ' Gale, 213,

i Gﬂ.]b, 168, 171, 213 ; Goddard, 158, See note 5, p. 407, supra,
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‘peevors In the case of a, negative easement (e. g., of light
AT g A : e AR
KL op air), the inchoate enjoyment of the right is, in the
st ave of the law; mo injury or wrong to the owner of
iy the adjacent heritage who is at liberty to obstruct
the enjoyment by some act done on his own herit-
age® If the open enjoyment of such an easement
is not actually obstructed, and it is “not had
SR in such wise as to involve the admission of an
T obstructive right” in the owner of the adjacent
| heritage, the easement is enjoyed ‘“‘as of right i
within the meaning of Act XV of 1877 Enjoy-
ment which no one has a right to obstruct, as :
e e . the enjoyment of an easement over land in the
il . possession of the claimant himself, is not adverse
enjoyment, or enjoyment as of right.” Such €njoy-
et L ment may be open to the further objection that it is
B i ot an enjoyment as an easement. - Enjoyment which
GO e has been had adversely to the owner of the servient
A . Heritage, *as the excrcise of a #ight,” and not at
R the mere will and favor of such owner, is enjoyment
as of right’ A tradesman, or a friend, who daily

% When the owner of a dwelling-house opens new windows, he does
no injury or wrong in the eye of the law to his neighbour, who is ab
liberty fo build ap against them, go far as he possesses the right of
puilding on his land. Per Tord Westhury in Tapling o, Jones, 11 H L
0, 200, Bee Goddard, p, 308,

+ Mathuradas . Bai Amthi, 1. L. K., 6 Bomb., $22.

5 Modhoosoodun v, Bissonath, 16 B. L. Ik, 361,

o Askarw., Rommanick, 13 W. R., 544; Aukhoy v Mollah Nobbee,
13 W, R, 449 ;: Pubteh ALL v, Asgur Al, 1T W, R., 11

« Adverse possession ” should, however, be distingunished from posses-
gion (or user or enjoyment) *as of right.” OChundi ¢, Shil, © C.
L. R, 212, In the case of positive easements, posgession or user a8
of right is partially snalogous to adverse possession.  The owner has a
right of action for the adverse possession of the land or the adverse
nser of an easement over the laud, bub ** user as of right” does nobh, a8
% adverse possession " does, onst bhe owner from his ooeupation of the

;e
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for a term of years, and he cannot acquire an abso-

-

. lute and indefeasible right by prescription against
. his grantor.”  If the servient owner or occupier
 has agreed to allow the user or enjoyment for an
e unhmlted period and as an indefeasible easement, the
_:_f'"-_l'-.,-endoyment though in one sense denvabwo is v.ahfl

lpnd. In the cnse of the negativo easement of light or air, the eunjoy-

ment is bad without s vapass on the neighbowr’s land, and the enjoyment

B 1) presumably as of right, if it is submitted o, or not obstructed by the
- neighbour, The difficulty of proving that theenjoymeunt of a negative case-
i . ment has been an enjoyment as of right,is referred toin Markby's Elements
" of Law, secs, 878 and 879 ; and also in Bagram », Khetternath, 3 B,
. L. R, 0.0.,18; and Bhoobun v Blliot, 6 B. L. R.. 85. Bee the judg-
unents of Justice Markby. Justice Markby, following Savigny, held, that
""-.--tlia-enjoymant'of n'negative easement was not enjoyment asof wight,

'_ iinless it appeared that there was patientic or submission on the parl of the
.| servient owner., Buf hig opinion as to the necessity of shewing patientin

jius ‘on the part of the servient owner in the case of negative easements, does

. not appear to have been adopted or acted upon by other Judges., Actunal

o 33u'ni-nté:ruptad enjoyment, unless affected by express agreement, has been
~copsidered to he practically sufficient for the purpose of raising the

' -".’.presumption of right.  Proof of guch enjoyment for twenty years is, in
\all eases, primd facic evidence of a title which must be rebutted by the

; '_..'-aérvxenti owner, The presumption is, that a party enjoving an easement
. noted nnder a olaim of right until the conbrarvy is shown: Gale, 201, 208 4

it : C&mphellv Wilson, 3 Hast, 204, Under Act V of 1882 it is nobt neces-
| Bary, in the cage of light, air or support, that the enjovment shonld be

as of right, *“As a rule, it is not possible to prove, in the case of gnch

_ensements, that the enjoyment is as of right in the sense in which these
ke .I'v?or'ds are now understood.” Bee My, Btokes’ Speech in the Legislative
. Oouncil, 16th Februpry, 1882,

! Markby, seos. 377, 401, See also Huareedoss v, Jodoonath, 14 W, R, 79

‘(u.s to the presumption of the enjoyment being under a license “hcn the
/ two owners are near relatives), and expl. 1, sec, 15, Act V of 1882

| ”opens my gate and walks up to my door, under a Lugrvna
. tacit prr’mzsswn, which may be revoked at any
. moment, is not at all in guasi-possession or enjoy-
.+ ment of an easement. The arantee of a way for the
. term of twenty years may be in quasi-possession of it

- but his enjoyment is derivative like that of a lessce

: I

L
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B o Ygruns quast- pos&essmn. But enjoyment under a mere revos
- cable license, or a permission granted for a limited
period, or s:.ub_)ect to a condition on the fulfilment
of which it is to cease, is not such enjoyment as
would ripen into an absolute and indefeasible right
under sec. 15 of the Hasements Act, or under
g s 261 of Act) X'V iof 18779
 Enjoyment  Enjoyment by any one in possession of the domi-
PuvROmE ant heritage, whether as owner, tenant, or servant
(and notwithstanding any personal disability of the
possessor), may give the owner a prescriptive right.
Enjoyment had by such possessor under a clalm of
© right in respect of such heritage, is sufficient.?
what en-  The physical possibility of exercising or enjoying
;3%3;3 an easement, coupled with the deturmmatlon to
exercise and enjoy it on one’s own behalf, constitutes
quast-possession or enjoyment.’’  Where an easement
has once been enjoyed as of right, such enjoyment
| continues, if the physical possibility of enjoyment and
g the mental determination to enjoy are not want-
| ing. To prove continuous guasi-possession, it is not
necessary to prove continuous actual user, any more
than it is necessary to prove continuous bodily con-
tact in order to prove possession of a corporeal
thing.' The enJoymont continues so long as the

8 See expl, 1, sec. 16, Act 'V 'of 1882, This exp?ananwn, it is' appre-
hended, is iiecla.mtory of thelaw as it stood before the passin 8 of ActV
of 1882,

P Bee Gale, 206 ; Tudor, 182 ; and sec, 12, Aet' 'V of 1882,

Enjoyment, by the owner of a house, *“in the persons of his servintd
and the members of his' family” may be sufficient. Per Phear, J.,
1. L, R., 1 Cale., 423, 425. ' -

1 Mn.r! by, sec 877, Bee p. 421, supra.

' #ea Markhy, seci 377 ; p. 134, supra ; Tudor’s Leading Cases, p. 190 ;
and Fiight . Thomag, 11 Ad, & Ell., 688,
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clalmant’s right is not interfeved with whenever he has Tgrons
N g e | . X11,
| oceasion to use it}  (But see p. 4495, mfra.) il
. An easement must be actually enjoyed for the full
. period prescribed, before a prescriptive right to it
. may be acquired under the English -Statute. The
. Indjan law omits the words * actually "' and “ full i
| from its rule for the acquisition of easements by
. preseription. It is true that illus. (b)) of mec. 26,
| Act XV of 1877, seems to make ¢ enjoyment "
. equivalent to “actual user; " but it has been held
t;ha,t the Illustration cannot be allowed to control
. the ordinary sense of the word ¢ enjoyment,” which
geeurs in the section itself, and the Legislature
. appears to have adopted this inferpretation in Act V A
. of 18823 e
~ Evidence of user, a little before, and again after, Prootot ;

) ' the prescriptive period had begun, may be ground 3}’:3?.5;11:}23?
_- for presuming user and enjoyment at the com- ";:;;?é?fhed
" mencement of the prescriptive period.' IHow many R
. times the right has been exercised during any part
. of the period is not material if the claimant exer-
| eised it as often as be chose’ The enjoyment of
. the right may continue to the end of the preseriptive
 period,—that is, till within two years before suit,
~ although there has been no actual user or exercise of : Wit

|
|
g
{
A

| * Koylas v. Puddo, 8 C. L R, 281,284 ; (8. ¢, L L, R., 7 Cale., 192, ,
Sl 3 The objeetionable Illustration does not appear nnder geo. 16 of Act V '
| of 1882, which corresponds to sec. 26, Aot XV of 1877, Qea 8 0. L. R, 281, 1

| Even in England, it has been held in some cases, bhat aotual user for i

| bhe full peried is noi mecessary. Flight . Thomas, Carr v Foster, Y

. Lawson ». Langley, eited in Goddard 'on Basements, pp. 124, 130, 152 A

' M Lawson v, Langley, 4 A. and 1., 890 ; Carr v, Foster, 3 Q. B, b8l ]
and Goddard, /131, 182. 16 appears from these cases that there is

; :amt.hority for this proposition even in England. ; E
i _' Carr v. Foster, 8 Q. B., 581, 537 ; Tudor’s Leading Cages, p. 190, e
°

£




Leorune the right at the end of the period.” Some disconti-

- nuous easements, by their very nature, necessitate long
intervalg between the acts of actual user.” A’s right
of passage for boats over B's land when it becomes
covered with water during the rainy season, can only
be exercised during two or three months of the year,
and if there be a lack of rain, it ig probable that,
even for twenty or twenty-one months, the right
may not be exercised at all.” Again, as ponds are
not cleared every year, there must be long intervals
hetween the acts of exercising an easement, of puts
ting the soil of one’s pond on another's:land when
the pond is cleared.” So the right of carrying
marriage and funeral processions over g neighbour’s
land cannot be exercised every year, unless marriages
and deaths in the family of the claimant take place
every year. It may, however, be doubted if a right
which is capable of being exercised only once in
ten or fifteen years, may be acquired by twenty years’
enjoyment under the statutory rule.”

424 i , BASEMENTS.

% Koylas ». Puddo, 8 C. L. R., 281, 283. In England, the weight of
authority i8 in favor of the proposition that there must be actwal, i. e.,
real, physical, positive enjoyment, in the first and the last year of the
tweanty years. ' Bee Hollins v. Verney, 11 Q. B. D., 715, 718,

7 See Phear on Rights of Water, 97,

It may be here observed. that, in the opinion of Parke, B. (recently
approved of by Lord Coleridge, C. J.), the English Statute cannot apply
where the rights are used 4t intervals of two or three years, for in such
cages o party could not acguiesce in an intervuption for one year. (See
Holling ». Verney, 11 Q. B, D, 716, 718.)  The words “ actual enjoyment
for the full period of twenty years” in the Statute, the form of plea
undar the Btatute, and the explanation of *interrupbion " of enjoyment,
induced Parke, B., to inclne to the opinion that there must be actual user,
at least once every year., The last only of the three reasons may apply to
the Indian law on'the aubject. See Goddard, 130,

* g 0 L. R, 281, 254,

¢ See Holling v, Verney, 11 Q. B. D, T15,
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A cessatlon of user occasioned by the accident of
e dry geason or other causes over which the claimant

- has mno control, is not an interruption of the eny_)y-

‘ment."" A cessation of user of an easement of grazing
. ome’s  cattle on another’s heritage, caused by the

_dqmmant owner not having any cattle for two or
. three years, is also not an interruption of the enjoy-
pi maﬁtof' the right.*

~ Similarly, suspension of user, by contract between

425

LeoTuns
L

¥

What is or
l‘i not at

nterrup-
rtum

the dominant and servient owners, as for instance, the

temporary substitution by agreement of another way
for that to which the right is claimed, is not an

. interruption.’

. Mere non-user, for a time, of an easement, which
:the claimant might, if he pleased, enjoy durmn' that
~ time, but which, for some good reason, he doas noft;
. care to enjoy, is not an interruption of the enjoy-

ment.’ There must bo an. adverse obbtrucilon sub-

TELNS H&ll v, Swift, 4 Bmg N b 381, Goddard 1;\
| In estimating the duration of user, it often ig no easy matter to say,
whether the acts have been such as, upon the whole, to constitute con-
tinuoud nger ; whether, in fact, the ahsence of acts at any time probably
| arises from an interruption of the right, or merely from an iuterruption
of the user, the right still existing, This muat always be & question for
‘the jury, and would depend upon whether the user were sufficiently
froquent under the circumstances to be a natural exercise of the right
elaimed or geemed to have been rendered incomplete by some external
interference.” Phear, 97.
b Carr v, Foster, 8 Q. B, 5815 Goddard, 1121 j Sham o Taviny, I, L. R.,
1 Qale., 422, 430, The owner of & house ceasing to nuse a way to it, becanse
| the house is for a time unoceupied, is another instance, But, under
8o, 47 of Act V of 1882, bhe circumstance that the easement cowid not
be enjoyed does not converb actual non-enjoymont (of a right already

i acuired) into a consbructive enjoyment of the right,

. ® Explanation iii, sec. 15, Act V of 1882 ; | Cary v, Foster, 3 Q. B., b681,
| 6855 Goddard, 159, Under such circuamstances the easement continues
!'»o be eonstruotively enjoyed. Goddard, 159.
ity I L Rl Cale., 422, 430, ;
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Luororn mited to for one year after notice, before the enjoy-

; g

ment could be said to be “interrapted” within the

“meaning of the law on this subject. The cessation

of actual user must be caused by an obstruction by

the act of some person ofker than the claimant him-

self.* And the obstruction must be submitted to, or
acquiesced in, for one year after the claimant has
notice thereof, and of the person making or authoriz-
ing the same to be made.’ The existence of the
physical obstruction, of itself, is not sufficient notice,
as it does not show by whom or by whose authority

- the obstruction is put up.! In order to megative

submission or acquiescence, in a case where the
obstruction ecannot be summarily removed, it is
enough if the claimant communicates, in a reason-
able manner, to the party causing the obstruction
that he does not really submit to or acquiesce in it.”

t A mere voluntary act of the claimont not amounting to a * discon-

tinnance ” is not sufficient.  I. L. R., 1 Calc., 422,  The obstructive ach )

mnst be committed by the sereient owner or by a shranger. Davies v.
Willisms, 16 Q. B., 546 ; Godard, 160. '

5 Sec. 26, Ack XV of 18775 sec. 16, Act V of 1882, If has been held in
England, thatan interruption occurring after an enjoyment of niveteemn
years and a half, and lasting for six months, will not prevent the
acquisition of a right at the end of twenty years. Thomas v. Flight, 8 UL,
and Fin,, 231. This case is referred to in L. L. R., 6 Cale., pp. 399, 404,
In British India, after the twenty years, the interruption may last for
nearly two years withont destroying the right.

¢ Siddon ». Bank of Bolton, 19 Ch. Div. (24th January 1882).

T (#over . Coleman, 10 L. R., €. P.. 108 ; Tudor, p. 186, The claimant
must do something which shews that he is ¥ not satisfied to submit.,” 1t
is nob necessary to take active steps to remove the obstruction ox bring
an action within the year. The fact whether the claimant has subwitted
to or acqniesced in the obstruction must be determined with reference to
the cirenmsatances of each case. The claimant cannot, by mere fruitless
protests, defer the bringiug of an action for several years. Resistance
of the interruption by some of a body of persons claiming the right is
sufficiont. See Gale, 176 (note) ; Goddard, 160; L L. R, 1 Mad,, 339,
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Repe&ted interruptions n- fart or adverse obs- LF?E}"RE
tructions, though not continued, and submitted to,
for one year, are good evidence'to ‘show that the A
_enjoyment was not peaceable’ A voluntary dis- Srbiane.
. eontinuance of the enjoyment of a right, which i ?;ﬁ-:ﬁgtc?ﬂi
| in course of acquisition by user, operates in the same """
way as an abandonment or permanent relinquishment
of a right already acquired. . After the discontinuance
or abandonment, the right cannot be constructively
engoyed ! The want of the determination to exercise
 or enjoy the easement puts the enjoyment which
‘would otherwise have continued to an end. If the
dominant owner bricks up a doorway, or substitutes
a blank wall for a wall in which there is a window, he
renders it physically impossible to exercise his right
of way or his right to light through the door or
window ; and if the obstruction is allowed to continue
for a considerable period, the enjoyment, in the
absence of other evidence, may be presumed to have
been discontinued or abandoned. Such voluntary
. discontinuance of user, though not an dnterruption
 within the meaning of sec. 26 of Act XV of 1877,
o sec. 15 of Act V of 1882, preven_ts the aequisi-
tion of the easement. A person who incapacitates
himself by his own act from any possible use or
) _enjoyment of the easement, cannot be said to en_;oy
‘the easement openly claiming a right thereto.® He
* cannot, for this reason, acquire a right by pres-

8 Eaton #, Swanzea Waterworks Company, 17 Q. B., 267 ; Goddard, 154.
®8ee I T B, 1 Cale., 422,420, ‘The continwity of user, which is to
“establish a right by prescription, i3 broken by dise ontinuane e, Bee
D 427, ihid. Asto the three kinds of intervuptions, see p. 404, note, supra,
Wigee Shar v, Tariny, 1. L. R.; 1 Cale., 422, 430.
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Lectone cription, unless, indeed, he resumes the enjoyment,

— and continues to enjoy for a fiesh period of twenty
e years,

| Jifteot of Interruptions in the enjoyment of an easement as
1_'1;,‘5;?;::- such, by reason of unity of possession, at any time dur-
b el ing the twenty years, though fechnically not interrup-
e 7 tions, break the continuity of the requisite enjoyment,
and destroy altogether the effect of the previous user.!
Interruptions in the enjoyment of an easement as
of right (except in the case of light, air or support
under Act V. of 1882), by reason of the claimant
asking the leave or permission of the servient owner
during the twenty years, also break the continuity of
the requisite enjoyment.’ In these cases, although
there is no inferruption in the enjoyment in Saet by
an adverse obstruction, the claimant cannot be said
to have enjoyed the right as an easement or as of
right, for the period of fwenty years ending within
two years next before the suit.

Compata- . An enjoyment next before some action or suit, in

Do which the claim is brought into question, confers a

sroberiod yight (under 2 and 3 Will, TV, c. 71), which may, in
England and Ireland, be set up in every subsequent
action and suit.’  But, in British India, in every

' Onley . Gardiner ; Gale, 215, 216. . 1n one cnse of a right to light
(Ladyman v Grave, 6 L. R., Ch. App., 763), two different periods of
enjoyment, disconnected by unity of poisession in the interval, were
allowed to be added together to make up the bwenty yoars required by
the law; see Gale, 172; Goddaxd, 155, Acecording to the Indign law,
in every case, the period of twenty years must end wibhin bwo years newt
before the suit, and an easement of light, like any obher easement,
must be enjoyed as an easemont for such period,

* Bée Goddard, 156, 157.

* Cooper v. Hubbuck (120, B,,N. 8., 456, Williams, J., diss.); Gale, 174 ;
Goddard, 128,
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stut wherein the claim is contested the period of had o
_ enjoyment is to be computed with reference to that —-
i partzczdzzr suit, except, of course, where the servient
- owner is estopped, by a former judgment, from effect-
- ually contesting the claim,
The prescriptive pcrlod of twenty years may begin
with the Jirst act of enjoyment, except in the case of
an easement to pollute the water of a private river,
tank, &, The enjoyment of such an easement, so
. long as the servient heritage is mot. pereeptibly pre-
' judiced by it, is not to be mken into account. The
. period beging to run when the pollution first becomes
perceptibly prejudicial to the riparian or other ser-
yient owner.* :
. In computing the period of twenty years, the time
‘daring which the servient owner has been under a
disability is not excluded.®
But, under see. 27, Act XV of 1877, and sec. 16, Condition-

2 alexelusion

i '-_Act Y of 1882, if the servient heritage has not been i
in the possession of the full owner, but has heen iR
under a lease for a term exceeding thre(. years, or has
been subject to an interest for llfP the time during
which such lease or interest has commued is condi-
dionally excluded from the eomputation of the period,

—that is, provided the person entitled to the servient

' Pollution of water, ab first elight and imperceptible, often gradually
inarenses by veason of the increass of the dominant manufaotiory, or town,
which pours its sewage or other fonl matter into the nearest brook or

' -river Boe Goldsmid », Tunbridge Commissioners ; Goddard, 210, 248 ; and
lilxpl iv, see. 16, Act V of 1882,
There can be no prescnptmu to make a common nuisance which is g
- prejudice to all people. There can be no preseri phion tosend sewage into
a pullic viver, Gale, 484 (note),
* bee Arzan v, Rakhal, 1. L. R, 10 Cale., 214,
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ngwima herltaﬂe on the determination of such term or inter-
0 3

e

est resists the claim within three years next after
such determination. It is only under this provision
that two periods of valid enjoyment, separated by a
period of invalid enjoyment, may be tacked together
to make up the required enjoyment for twenty years.

The period of continuous enjoyment, partly valid
and partly invalid, may, in this case, extend back to
a time which is more than (20 + 2) twenty-two years

 before the suit.  And here the ezpress provision of

the law introduces an exception to the rule which

“requires a valid enjoyment for twenty years ending

Effect of
tho exeli-
siuil.

within two years nezt before the institution of the suit.”

The effect of this provision is not to wmife two
discontinuous periods of valid enjoyment, but to
extend the period of continuous enjoyment by 0
long a time ag the term or life-interest continues.’
Where the lessor or reversioner of the servient herit-
age resists the claim within the time allowed, the
claimant must show twenty years’ valid enjoyment
either wholly before the beginning of the term or life-
mterest, if such term or interest subsisted at the com-
mencement of the two years next before the suit; or
partly before and partly after, if such term or inter-
ezt ended more than two years before the suit.?
Evidence of user for fifteen years before the com-
mencement of the term or life-estate, user during the
term or lifecestate, and user for hve years a['tor the
term or life-estate, continuously down to within two
years of the suit, would be sufficient to establish the

4 (:ale, 184 ; Tudor, 191 ; Goddard. 134, 136.
" Prr Parke, B, in Onley v, Gardiner, 4 M, & W., 500,
* Bee Goddard, 134, 135,
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right. But non-enjoyment duurw' the term or life. Trorom:
. estate would prevent. the two periods of valid enjoys | “
ment from being tacked together. The time excluded
from the computation is “exeluded for the benefit
. of the lessor or veversioner, and not for the benefit of
 the elaimant.  The lattor must show valid enjoyment
 for twenty years, besides uninterrupted enjoyment
 during the time which has to be excluded.’
. Before the enactment of a law of prescription e
proper in British India, it was held by the Madras High bl
. Court (in Ponnusawmy v. The Collector of Madum o Glovaris
5 Mad., 6), that the richt to an easement was as valid
against the (wovernmf,nt as it was against a private
owner of land. There can be no doubt that the
presumption of a right arising from long enjoyment
| arises against the Government in the same way as
it does agninst private individuals.”
. But the question whether an easement may be
I acquired against the Government in respect of pro-
perty belonging to the Government, under a rule
. of statutory prescription, when such rule does not
 expressly embrace the¢ Government, has not been
diveetly answered in any reported Indian case that I
 know of. In the English Statute of l’rescmphrm
(2 & 8 Will. IV, c. 71), the Crown is named in sees, 1
and 2 (which relate to the acquisition of profits and
| easements in general), but is not named in see. 3
(which relates to the particular easement of light),

? Bee Olayton », Corby. 2 Q. B.. 813 ; Pye « Mumford, 11 Q B, 675
. Gule, 185, Interrupbion by the termar or life-fenant, or any other person,
even during the time which hag to be ewolided from the computation
of the presoriptive period, prevents the acquisition of the right.
1% Bee p 199 (note 4), supra.

L by A LR R, AT AR T
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Tt a.nd it has been laid down, that the Smtute bemg
= of the nature of a law of limitations, the Crown is not

preyudmal!y affected by the provisions of sec. 3 of

the Statute.

According to the rule of construction mentioned at
page 199, supra, sec. 26 of Act XV of 1877 would
seem not to be apphc,a.ble to the acquisition of ease-
ments in ov upon or in respeet of property belontrmg

to Government. But the Calcutta High Coutt, in

Avzan v. Rakhal? assumes that the section does
apply to such acquisition against thé Government. »
It is very likely that the framers of Act IX of 1871
and Act XV of 1877 took the same view of the
matter. Butnow, the last paragraph of sec. 15, Act V
of 1882, expressly provides, that the fwenty years’ rule
shall not apply where the servient heritage belongs to
(Gtovernment. In analogy to the law of limitation

applicable to zuits by Government, it is provided that

the enjoyment of an casement must continue for

sizty years before a right to it can be acquired against

(Gtovernment, by positive prescription under the Actt
Preserip- A pight acquived under the positive cnactments

tion in 3ri-

Ef;zﬂlr:lé}:m referred to above (like the right to li'rr-ht under 2 and 3

SR Wall 1V e, 71) is matter juris positive, and does not
require an resumption of a grant.’ The theor
| Y P E g g

! Brown, 245 Doe ¢ 'The Quepn v. The Archhishop of York 11 Q.
B..81. The Crown, however, may take advantage of the provisions of
the law against a subject,

2 1. L. R, 10 Cale., 214, 219,

i See p. 199, supra.

1 Bat there is no express provision in Act 'V of 1882 which plecludm
the Courts from presuming a grant from twenty, thirty or fifty years’
user of an easement agaiust the Government, See Bauping, 262;
11 Hast, 488,

 Sge Tapling v. Jones ; Goddard, 125, 126, 172.
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i of presumed grants is not recognized by either Act XV Lrcruns

4 X1l
of 1877 or Act V of 1882.° The ()bjectwn that the ' 2
~ easement in a particular case was not or is not capable

. of being granted, cannot, per se, prevent the ‘chumhon

. 'Of such easement by statutory prescription in British
Indla, Pruperty belonging to a person who cannot
 alienate it or impose an easement upon it, may be sub-
-~ jected to an easement by plescmpmon under the Acts.”
. Section 26 of Act XV is (expressly) applicable e rue

applies to

| to affirmative, as well as to negative, easements, and negative a8
. there 18 nothing in sec. 15, Act 'V of 1882 which Dyl
| vestricts its application to affirmative easements ounly., *""™
There is, therefore, no valid objection to the acquisi-
tion of a megative® easement by preseription under
these Acts. Whether the inchoate enjoyment of such
an ensement, before it has matured into a right, is an
‘actionable wrong, or not, does not affect the question,
(i ib s capable of being physically interrupted by
Some erection, excavation, or other act done upon the
servient heritage. _
It is not necessary that resistance to, or interru ption [iiermp-

of
of; the enjoyment of an easement, should (as suggested erjoyment

of casement

by certain English cases) be conveniently practicable, need notbe

The policy of the law in favor of possessory ftitles Eﬁg::;ﬁfc
would be defeated, if the greater or less facility or diffi-
eulty, convenience or inconvenience, of practically
~Interrupting a particular easement, affected the ques-

tion of its acquisition by prescription.? When the right

! Boe Report of the Select Committes, dated 6th July 1881, India
Gazette, Part V, p. 1017 ; Arzan ». Rakbal, I. L. R., 10 Cale,, 214.
1 Bee Lemaitre ». Davis, 19 Ch. D,, 211.
. * The English Sfatute does not apply to negative easements other than
the right to light, see Gale; 169 ; 8 Exch., 557,
* Beo Lord Selborne's judgment, 6 App. Cas., 7967499,

DD
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claimed is too large and indefinite in its nature, and in-
capable of definite enjoyment, it may not be expedient
to hold that such right may be acquired by preserip-
tion ;'° but the language of the Acts does not prevent
its acquisition, so long as it is capable of open enjoy-
ment by the dominant owner, and the user is capable
of being, anyhow, interrupted. 1t may be contended
that the user of a right which is sncapable of being
interrupted by any physical obstruction on the sexvient,
heritage, and which is also incapable of being prevent-
ed by action, is, practically, user or enjoyrent with-
oul interruption. DBut the interpretation which has
been put upon the words ‘“enjoyed without inter-
ruption”’ in the English Statute, is, that a thing
which is incapable of interruption cannot be said to
be “ enjoyed without interruption.””*  The enjoyment
of light and air may be easily interrupted by hoard-
ings, &c. The énjoyment of lateral support ig also
capable of being physically interrupted, and is, at
least theoretically, actionable. The enjoyment of a

0 See 6 App. Cag., 769, 708, 824, _

The following are some of fhe cases in which it has been held, in
England, that certain rights cannot be acquired by preseription :

Webb v, Bird, 10 C. B, (N, 8.), 282 ; 13 4bid, 841 (eclaim to have free
access for all the winds of heaven to the sails of a windmill);

Attorney-General v, Doughty, % Ves,, Sen., 463 (claim to unobstructed
prospect) ;

Chasemore v, Richard, 7 H, L. €, 349 (claim to percolating water nob
passing in a definite channel) ;

Bryant ». Lefever, 4 C. P. D., 172 (claim to free access of wind to and
from a chimnsy for the egress of smoke) ;

Sturges v, Bridgeman, 11 Ch. D,, 862 (claim to make a noise in one's
own houge, and fo seti the air or ether inm motion, when suech neise did
nob cause annoyunce to any neighbouring proprictor at the beginning of
the prescriptive period).

! See Webb v. Bird, 10 C, B, (N. 8.), 282 Goddard, 119, 120 ; Sturges .
LBridgeman, 11 Ch. D., 852,




| BASEMBENTS. -~ 435
| right of way is both physically and Iegul}y preyent- Imqruze
~ible.  If & man, by working certain machiries in his e

. own house, makes a noise, and seis the air or ether
1n motion, o as to interfere with the physical comfort

Uiekdliah hig nucrhbom' such neighbour cannot prevent the

- noise except by suing out an injunction. = If the ad-

. Joining lands are unoceupied, and no damage is caused
| “toanybody by the noise, it is not prewutlble either
_ physieally or legally. If such adjoining lands are

: subsequently occupied, the previous enjoyment of the

. owner of the machines does not prevent the new

occuplers from bumg him for the nuisance. But sup-

~ posing the occupiers of the adjoining lands neglect to.
_prevent the making of the noise for twenty years, the
owner of the machiney may uc,qmre by preseription

N o earement of sefting the ether in motion over the
| a.dJDlIllIlff lands, to Lhe discomfort of their owners

' a.nd oceupiers.”

The only easements thh cannot be acquired by Whatease.

ments can-

. preseription under Aot V of 1882 , and presumably net be ac

under Act XV of 1877, are the iuur classes of rights 2?&12’:?13?
| 'W]:uch are mentioned beluw.

' Rights which would tend to the total destruction Rl o
ijiof t:he servient heritages, or of the subjects of the rights. iy
“In Dyee v, Lady hznws Hay,* the Lord Chancel Hor o8 SRt
sald, that “ Neither by the law of Scotland, nor of
Enghnd can there be a preseriptive right in the nature

of a servitude or easement go large as to preclude the

OL'dlnury uses of property by ths.-, owner of the lands

¥ See Srurgea o, Bridgeman ; Goddard, 121, note (d).
¥ Bee seo. 17, Act V of 1882,
. lMacq.E L, Cas., 305,
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Lrorore affected.” ®  The learned editors of Gale’s work on
XIT,
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Easements are of opinion, that this rule applies only to.

cases where o large and indefinite number of persons
claims a right in the nature of an easement.® A claim
of a profit in alieno so, in order to be valid, must,
according to English law, be made with some limit-
ation or restriction.” An indefinite claim to destroy
the subject-matter (e. g., by taking away minerals
which are part of the soil, or destroying a fishery)
cannot bhe supported in law.® The rule laid down
in Act V of 1882 applies to all prescriptive ensements
and profits which ¢end to the destruction of the ser-
vient heritage or of the subject of the right. In
Jdoy Doorga v. Juggernath,” Macpherson and Moo-
kerjee, Jd ., held, that no length of time can give a

party such a right as destroys all the ordinary uses
of the servient property,—e. ¢., a straggling right to

the promiscuous use of a whole property for the
purpose of driving cattle over it. = And, according to
Act V of 1882, if the exercise of the right is likely to
be destructive of the servient property or its nsufruct,
it cannot be acquired by prescription.  If the ser-
vient owner has actually granfed such a right, he is,
of course, bound by his grant.

¢ Goddard, 224, 8 Ciale, 4 & 20. ? Tudor, 136 ; p. 853, supra.

" Bee 7 App. Cas, 646 ; and Phear, 81, 83,

15 W. R., 295, Bee aleo M, Zumur », M. Doorgaben, 1 W. R., 230,
where Kemp and Glover, JJ., held, that the right claimed by prescription
must nof; be so large as o extinguish or destroy all the ordinary nses or
profits of the property. In Durgachurn », Kalikumar, 8 C. L. R., 373,
Sir Richard Garth, C. J., held, that a right of way in every direction over
the defendant's land or water cannot be claimed by preseription. In
order to acquire a right by preseription, the claimant must prove the
excreise of the vight of way in a particular direttion,
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9, Under para. 1 of sec. 26 of Act XV, and under sy

A [l : XI1,
para. 1 of sec. 15 of Act V, a right to unobstructed '

2. Right In.

\light or air can only be acquired for the benefit or fee pas-

sage of

in respect of budldings ; and sec. 17 of Act V' declares yishi or aie

10 open

‘that a right to the free passage of light or air to sace

an oper. space of ground cannot be acquired by pres-

. eription in any case. It has been held in England,

that such a right cannot be so acquired in respect of

. a timberyard and sawpit.'’

3 and 4. Every owner of land has a natural right s Right to
Y

m:rface-

to collect and dispose, within his own limits, of all Wit ok
water on or under its surface, which does not pass a?t‘::asn::'
in a defined channel.!  Clauses (¢) and (4) of sec. 17 pormie

of Act V enact; in accordance with the principle of :'fffﬁgpd
‘the ruling in Kena Muahomed v. Bohatoo Sircar,’ that & b
a right to the uninterrupted flow of such waters ﬁrﬂfﬁmu

passing in

cannot be acquired by a neighbouring proprietor by defued

e . 1,
prescription. If surface water reaches and flows in ) e

some definite channel, or i’ it is permanently collected
in a pool, tank or otherwise, then, and then only, may
a right to such water be acquired by a neighbour
by preseription.  Similarly, a right to underground

water, which does not pass in a defined channel, but -

s oAy

‘merely percolates through the strata in unknown

channels, cannot be acquired by preseription. The
owner of the land may divert such underground

water, even if it had been allowed to percolate the

goil, and to pass into the claimant’s land for twenty

years and upwards But the owner of land has no

1 Goddard l.b see a.lso [’ntm? Smith, L R, 6 Lq 811,

I See Illua. (g), gec, 7. Act V of 1882, # Muwhmla Reporb, 506,
.. " See Chasemore o, Richards, 2 H. and N., 168; 7 H. L. Cas., 349 ;
Goddard, 199 ; Tudor, 196. One of tho reasons given for the decision

S
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| LF%}]RE such right to percolating water under the surface of his

Z land, as ‘would prevent his neighbour from draining

' away the water by lawful operations on his own 8011."'
Rights The right to an easement acquired by prescription
bome. under Act XV of 1877, or Act V of 1882, whether
aoie. . acquired by an oceupier or owner of the dominant
et heritage, becomes permanently appurtenant to such
| heritage as an absolute and indefeasible right.”  1fi
acquired by an occupier of such heritage, it is
acquired on behalf of the owner,® and continues until
it is abandoned or released by such owner or extin-
guished by operatwn of law.” PresCript'ion under

in Chnsemore v, Ru,haula, was that the owner could mof precent or stop.

the percolation of water. Bub das percolating water may be divertad and
appropriated by the owner, the use of it by another is capalle of infers
ruption. Under Act V, gec, 17, the question whether such user is pre-
ventible or nov does not arise,

f Acton o. Blundell, 12 Mees. and W., 824; Tuador, 196, There are
streams which sink underground, pursue for a short space a subtérra-
neous course, and then emerge again. Such underground water flows
in 8 known and déjiied chaonel, and the rule as to poruolar.mg' water
does not apply to it. Tudor, 197,

5 See. 26 of ActXV expmaaly says, thatthe vight acquired shall be nbeo-
lute and indefvasible. Seb. 15, Act 'V, says, that the right shall be abselute.
It is apprehended that the Legislature did not intend ‘to alter the law
by the omisgion of the words * and indefeasible” from see. 16,  1uis
poseible, however, thab ag see. 43 of Act V renders the vight defvasible by
certain attempts to extend the user, the term *indefeasible” is omitted
with the object of meeting Lord Westbury's arpgument in Tapling o.
Jones, See Goddarxd, 307, 508 ; p. 448 (note), in/s a.

¢ See (loddard, 89 ; sec. 12, Act V of 1852, $

? Even asale of the servient estate or tenure (free from éncumbrances)
for arrears of revenue or remtf, does not, it is appreheénded, extinguish
o prescriplive ensement. But the acquisition of land (absolutely and
free from encumbrances) under the Land Acquisition Act, does, ib
has bheen haeld, extingnish incorporeal rights of the nature of ease-
ments.  (See Collector ». Nobin, 8 W. R..27; JIn re Fenwick, 14 W. It
Or., 72.) Aa to the implied grant of easements necessary for the la.nd
g0 acquired, see p. 305 (note), supra. Easements expressly imposed by the
gervient owner are extinguished by a sale for arrears of revenue or
rant.  See illus. (e), sec. 37, Act V of 1882,
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~ these Acts gives a good ftitle against all persons, Lecrous
.'_',including the owner of the servient heritage, even il
- where such heritage was in the possession of a
- bemporary tenant at the time of the acquisition,
provided the owner did not avail himself of the
{1 special proviso in see. 27 of Act XV, or sec. 16 of
L At VBA right acquired under these Acts being
| absolute, is not subject to any condition or qualifica-
| tion’ Enjoyment of an easement for the prescribed
| period under a grant imposing an easement, but
§ 0l subject to an express or implied condition, does not
[ confer an indefeasible right, and is therefore not vaild
I under sec. 26 of Act XV, orsgec. 15 of Act V. But
A (. where a right is acquired under these sections by a
fa ~ valid enjoyment for the preseribed period, the right
is absolute and indefeasible.
The inchoate enjoyment of an affirmative ease- Prescrip-

i T ' o ' ) 4 tion loga~
o ment, before it ripens into an absolute right by lizes previs
f Ml N . . - i ous user,
| preseription, gives the servient owner a right to sue
f o for a series of trespasses ; but as soon as the pres-

Lyt criptive right is acquired, the whole of the previous
| user is legalized from its commencement.’
When an easement has been acquired by preseri P~ Estent and
tion, questions as to the erfent of the easement fro- ::I.l_lt}g;aﬁnt_
- quently arise.  The general rule on the subject is, that il e
the eatent of the easement and the mode of its enjoy- o'

- ment must be determined by the accustomed user of

* Tenants holding permanent and transferable tenures even under the
same remindar may acquire ensements against each other, See Large .
Pitt, and Statement of Objects and Reasons, Ind. Gaz., 13th Nav. 1580,

. * Bee Lord Westbury's judgment in Tapling v, Jones, 11 H, Lds., 290 :
Gale, 607,
' Wright v Williams ; Goddard, 126.
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the right.! The Court, however, is not bound to found
its judgment entirely upon the actual user proved. It
- may, and should, take into consideration the surround-
ing circumstances connected with the actual user.

. If a way was used for the several purposes for which
it was wanted during the prescriptive period, there '

How far
maode and
place of
enjoyment
may he
altered.

may be a ground for inferring that there was o right
of way for all purposes; but if the user was confined to
one purpose, or to particular purposes only, the Court
would not be justified in finding that the right ex-
terided to all purposes.’ Though a carriageway may

include a horseway, it does not necessarily include a

drift way, the general rule being that, in the absence
of evidence of the purpose for which the right was

acquired, a right of way of any one kind does not

include a right of way of any other kind.® Where a

right of way to and from a certain house has been

acquired, it may be used not only by the dominant

owner, but by the members of his family, his guests,

lodgers, servanfs, workmen, visitors and customers,
for such user is necessary for the beneficial enjoy-
ment of the house to which the right is appurtenant.
So, if the house is let to a tenant, the tenant may use
the way, and the owner also may use it for the pur-
pose of collecting the rent and seeing that the house
is kept in repair.’ b
When the exercise of an easement can, without
prejudice to the dominant owner, be confined to a

' Goddard, 221, 247 ; cl. (d). sec, 28, Act V oof 1882 13 C. Ly R, 162.

2 (lowling o, Higgingon ; Goddard, 248, :

3 Ballard ¢. Dyson; Goddard. 249 ; seo, 28, Act V of 1882,

4 Tllus. (B), seo, 21, Aot 'V of 1882.  Where an easement ig appurtenant
to a house, the right is not affected by the owner of the honse lebbing the

house to s tenant, M. Amjadee . Syed Ahmed, 6 W. R, 314
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determmate part of the servient hemtqge such’exer: Luorgan

cise must, at the request of thi wevient owner, be 80—
confined. ;
‘Bubject to this rule, the dominant owner may alter

'--the mode and place of enjoying the easement, provided
" he does not thereby i mlpoae any mldmonal burden

on the servient heritage.” Bub the dominant owner of

a right of way cannot vary his line of passage at
pleasure, even though he does not thereby impose

any additional burden on the servient heritage.”

It has been held, that a preseriptive right of passage
for boats over another man’s channel is like a pres-
eriptive right of way over another man's private road,
and that the servient owner may decrease the width
of the channel or the road, if, by so doing, he does not
render the exercise of the right less easy than it was
before.®

The extent and mode of enjoyment of a prescriptive Bxtent of

prescrip=

~easement is rrenemlly determined by the accustomed five right

to rece
user of the right ; but two specml rules are laid down I:Lhi S

ar, orto

by sec. 28, Aot ¥ of 1882, in respect of (a) the poiute air

OF water,

right to the passage of light or air to an opening;
and (b) the right to pollute air or water: 1, The
extent of the first right is, that quantum of light or

8 Sac, 22, Aot V of 1882,

4 An ecasement is not lost by a slight variation in the enjoyment of it.
Fepr Phear, J., I L. R., 1 Cale., 422, 427,

7'Sec. 23, Act 'V of 18825 see also Goluck ». Tarini, 4 W, Ri, 49, In

{Myud Hamid e. Gervain, 16, W. R.; 406, Norman, J., held, that a person

having o preseriptive right of way from one plice to anobher, over a
particular line, connot be dompelled to use a different and subgbitubed
way. It is otherwise with a vight to use auother's pashway.  The servient
owner may slightly alber the direction of ‘the pathway.

¢ Durga Chncn ¢, Kali Kumay, 8 Q. Lo R, 375,
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Luoroze aiv which has been accustomed to enter the opening
. =2 duwing the whole of the prescriptive period, irrespecs
tively of the purposes for which it has been actually
used.” 2. The measure of the second right ig the
extent of the pollution at the commencement of the
preseriptive period.' | |
Implied. When an easement has been acquired by preserip-
aeialion on or otherwise, accessory rights to do acts necessary
seeondary 0 secure the full enjoyment of the easement are also
easempnLs,

acquired. A's easement fo draw water from D’s well
gives A a right of way, over B’s land, to and from the
well. Where a right of way has been acquired, if the

¢ But it dovs nob follow that the purpases for which the light has been
actually used by the dominant owner should not be considered in finding
whether an alleged disturbance is wetionabls or not.  Tf the disturbance
does not prevent the dominant owner from carrying on his acoustomed
business ne beneficially as he had done previous to instibuting the suit,
he snffers no substantial damage, and cannot sue for compensation or for
an injunction. Seesecs, 83 and 35, Act V of 1882, As to whether an
injunction may be sued for when a threatened nct of disburbance is nob

Light pre- jikely to cause substantial damage in thia sense, seo cl. (), sec. 356. It

vented fal-
ling at an
angle of 46

has been held that, under ordinary circumstances, the fact that 45 degrees
of sky are left unobstruoted by a building opposite to the light is primd

“degroes.  fuie evidence that there is mob likely fo be material injury. If the

building is not higher than the distance between the window and the
building, 4. ¢, if the angle of incidence of light over the building to the
windew is not more than 45 degrees, the Court will not interfere by
injunection, unless it is proved that, under the girenmstances of the
particular case, bhe building i3 likely to cause material injury to the
plaintiff. Hee 9 L. K., Ch, Div,, App., 220 ; Goddard, 916 Gale, 639 ;
Pudor, 225 ; Cathrine Clement », J. Melamy, decided by Wilson, J., on
the 12th August 1884, and reported in the “Englishman” of the 18th
August 1884, COf, Parker ». First A, H, Co,, 24 Ch. D., 282,

As to the extent of the easement of light, see Moore ». Hall, 3 Q. B.
D., 178; Boclesiastical Commissioners », Kino, 14 Ch. D, 213 Tadha-
mohun ». Rajehunder, 2 C. L. R, 377, Onthis subject Mr. Gibbons, in
his preface to the &th edition of Gale's Work, rematks, that *there are
cases to meet every taste.”  See algo Ratanji ». Tdalji, 8 Bomb., 181,

b The prescripbive period, in the case of pollution of mater, does nob
begin wabil the pollution perecplibly prejudices the servient, heritage. '
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way is out of repmr or a tree is blown down and falls & RCTIRR i

across it, the dominant owner may enter the servient —

hemtage, and repair the way or remove the tree from

it.  If the servient owner renders the way impassable,

the dominant owner may deviate from the way and

pass over the adjoining land of the servient owner.

Where A has an easement of support from B’s wall,

and the wall gives way, A may enter upon B's land i

and repair the qul] i il
A preseriptive easement, like other easements, ig Fxtinetion i

of prescrip-

extinguished when the dominant owner eﬁcpxe%ly o tivemht el

When

impliedly, releases it to the servient owner.” Tt is Ee'e*m'
. en

also extinguished when it becomes incapable of being they

2 become

at apny time, and under any cu‘cum‘atam,m, beneficial pseles.

# . to the dominant owner." Except in the case of an thereis

increase of

easement of support, where by any permanent ehange bucden by

par i'll!ltl!_‘r\t-

in the dominant heritoge, the burden on the servient chansein

dominant

heritage is materially y increased (e. ¢, by enlarging heritaze. i
4, / hen !

Wmdowq and increasing their number for the incr ensed there is J |
permmmn {

access of light and air), and such increase cannot be alteration g

of servient

reduced by the servient owner without interfering beriugeby b

< superion

" with the accustomed and lawful enjoyment of thejwwiwm [
casement, the easement is (under Act V of 188))elrhaxl T

heritage is
entirely extmgmshed Where an excessive user of c&nlrlr'letfllr

estrove
an easement may be obstrueted by the servient owner 6. When

there is

by something done on the servient heritage (as, where ity of

1 Hee seo. 24, Aot V of 1882, Adto to the 11g‘ht 10 go eutra viam in the
case of k-ighﬂwg;‘r, see Gale, 547,

2 Mop, 38, Act 'V of 1882. 8 See. 42, Act V.of 1882.

1 Seo. 43, Act V ; CE. Gale, 609, 615, 616 ; Goddard, 360, 383, Buk rights
to light under the Preseription Act in Eagland, and Acts IX of 1871
and XV of 1877 in India, are not extinguished by excessive user. See \ |
Goddard, 384, and Provabutty v. Mohendro, L. L. R.,7 Cale., 453. Where !
rights are declaved fo be indefeasible, they cannot he defeated in this {
way except under an express law, See note 5, p. 438, supra. |



Wi tecrvae 100 buckets of water, instead of 50, are taken from
| 7 the servient owner's well) he may obstruct the user,
f;gthﬁﬁhe provided such obstruction does not interfere with the
L‘;’ij"o?,‘é?i‘m lawful enjoyment of the casement.® Where the exces-
My sive user is due to a permanent change in the dominant

| heritage, and the excess or encroachment cannot be
lawfully obstructed (as in almost all cases of excessive

user of a megative easement), the whole easement is
extinguished, except where the injury caused by the

_ excess is so slight that no reasonable person would
el complain of if. A prescriptive right, as well as other
easements, may also be extinguished by a permanent
alteration of the servient heritage by superior force, or

by the complete destruction of either the dominant or

servient heritage, or by unity of ownership (with or

without unity of possession) of the whole of both the

heritages.” If the destroyed tenement is re-formed or

re-built before twenty years have expired, an easement

extinguished by destruction of either Leritage may

revive. Lastly,” easements acquired by long enjoy-

ment, like easements otherwise acquired, may be

. 444 | BASEMENTS,
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8 Bec. 31, Aet V of 1882,

¢ As to the destruction of the dominant heritage cansing extinetion
goe 1 Hanooman Pérshad’s Rep., 196, See also seos. 44, 456 & 46 of At 'V
of 1652, = Goddard, 360, 367. As to unity, see p. 417, supra.

Easements are liable to be extingnished by estoppel also,  Txtinguigh.
ment by revoeation and some other modes are not applicable to pres-
criptive rights, See note 7, p. 488, Supra.

! Seasec. b1, Aot V of 1882,

 In America, this mode of extinction is confined to preseviptive rights
only. Tn Lngland, nou-user of an easement i regarded merely as éui-
donee, from which a velease may be implied. Asg in the case of acquisition
by prescription, Act V of 1882 does not assume that a fietitions grant
has been miade by the servient owner, so, in the case of extinction by
prescription, the Act rejects the English doctrine that non-user is only
evidence of a presmwed non-existing release.’ See Statoment of Objects
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s LEcrurm
ettmgmbhed by non-enjoyment. Under Act V of o

1882, the same period (twenty yem‘w) is fixed for the
extinction of an easement by non-enjoyment, as for the
‘acquisition of an easement by enjoyment. No speciol
" rule has been laid down for the extinction of an ease-
ment acquired by or against Government.  The follow-
ing rules have been enacted by sec. 47 of the Aect :
1. A continuous easement (as an easement of light)
18 extinguished when it totally ceases to be enjoyed as

Rules of
extinctive
i':re.-icrip~
tion under

an easement for an unbroken period of twenty years, dct v of

The period of twenty yearsis, in this case, to be reckoned
from ‘the day on which the enjoyment of the right is
obstructed by the servient owner, or vendered impossible
(as by bricking up a window) by the dominant owner.?
If the dominant owner does not, by his own act, render
it impossible to enjoy the easement, or if it iy not
obstructed by the servient owner, mere non-user of the
right for any period does not extinguish a continnous
eagement. A cessation of enjoyment in pursuance of
a contract between the dominant and servient owners
does not extinguish the right. Enjoyment by one of
several co-owners prevents extinction.

2. A discontinuouy easement (as a right of Way) is

and Reasons, India Gazette, 13th Noqember 1880, Part 1" p 470, As
to the English law on the subject of non-user, see Moore v. Rawson, 3 B,
and C., 822 ; Brown, 227 ot seq ; Goddard, 367 éi seq.

# If the act of the dominant owner manifests an intention on his part
o abandon the easement permanently, the dominant heritage being also
permanently altered for the purpose, the easement will be at once extin-
guished by en implied release. See sec. 38, Act V. Justice Phear, in
Sharmachurn’s case (1. L. R., 1 Cale., 422, 426), was inclined to hold that
abandonment gue abandonment conld not be materially operative unless
something had been done by the servient owner on the faith of the aban-
donment g0 as to be a cause of esfoppel against the dominant owaner,
See also ‘The Queen o, Chorley, 12°Q. B., 6515; 'Tudor, 232,

1882,
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i e ; Lnggﬁm extm guished when it has not been enjoyed ag an ease-
| 22 ment for an unbroken period of twenty years—such
i perxod being reckoned from the day on which i

7 was last e:yoy&i by any person as owner or ocei-
pier of the dominant heritage. But if, before the
expiry of the twenty years, the dominant owner
registers (under the Indian Registration Act, 1877) a
declaration of his intention to retain such easement,
it shall not be extinguished under this rule, until a
period of twenty years has elapsed from the date of
registration. A cessation of enjoyment in pursuance
of a contract between the dominant and servient
owners, or a cessation of enjoyment by oxuly some of =
several co-owners, does not extinguish the right.
Where several heritages are respectively subject to
rights of way for the benefit of a single heritage, and
the ways are continuous, enjoyment, of any of the ways
(being virtually an enjoyment of a pari of a whole)
will prevent the extinction'of the easement.

8. Enjoyment or exercise of a right by the owner
or oceupier of the dominant heritage in dgnorance of
his raght to do %0, or the exercise of a right accessory
to the easement, is not such enjoyment of the easement
ag would prevent its extinction under see. 47.  And
where an easement, is exercisable only at a certain place
or at certain times, or between certain hours, or for a
particular purpose, its exercise during the twenty years
at another place, or at other times, or between other
hours, or for another purpose, is not such enjoyment
as 18 necessary to keep alive the easement.

4, The circumstance that, during the twenty years,
no one was in possession of the servient heritage, or

i ; Rl
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. that the easement could not (by reason of an accident
or otherwise) be exercised, or that the dominant

L
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owner was not aware of its existence, does not exempt

the dominant owner from ‘the penalty of extinction
under this law. ' |
" Where the dominant owner exercises for twenty
| years a right less extensive than that to which he is
. entitled, some systems of law lay down that his ease-
‘mient shall be reduced to the right actually exercised.
Aet'V of 1882 omifs all provisions on this head."
The extinction of the primary easement, neces-
sarily extinguishes accessory or secondary easements.
It should be observed that the positive rules of
extinotive preseription laid down by sec. 47 of Act \
of 1882 are mot declaratory of the law as it existed
before their enactment, and that such rules are not of

any force, except in provinces to which the Act has

been extended.

. The English law does not require the same amount
of proof of the extinction as of the original establish-
 ment of the right.!. But the mere cessation of enjoy-

" ment is not sufficient to extinguish an easement.’  An

ensement is abandoned or extinguished by non-user,
() if the surrounding circumstances clearly shew that
the dominant owner #ntends to relinquish it perma-
nently ;* or (b) if the circumstances are such as are
caloulated to mislead the servient owner and cause

10 Goe Statement of Objects and Reasvns, India Glazette, 186h Novem-
her 1880,
1 Gale, 386, _
# Groealoy v. Lightowler, L. R., 3 Bq, 279; L.R, 2 Ch, 482; God-
dard, B6S,
3 1hid,

Analogous
yiles un-
der the
Fnglishand
the old In-
dian law,
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Licrone him to ineur expenqe or loss on the rmwnablu bellef

XTI

that the right has been permanently relinquished ;*

or (¢) if the cessation of user has been caused by an
adverse act acquiesced in by the dominant owner.’  If
there are no circumstances to aid the presumption of
an abandonment or the reverse, no presumption of
an abandonment ought to be made until non-user has
continued for twenty years, but there are cases in

which even this would not be sufficient. The dura-

tion of the non-user must always be considered in

‘conjunction with the nature of the easement, and the

surrounding = circumstances if any.’ Non-user for
106 years of a right of access to mines, has not, by
itself, been conmdered sufficient.’

Although the mere suspension of the exercise of
an easement 1s not sufficient to prove an intention to

~abandon it, in the caseof along continued suspension

the onus lies upon the dominant owner of shewing
that some indication was given, during the time, of
his intention to prescrve it, or that he intended to
resume it within o reasonable period.® « The effect of
long continued non-user may be ewplained away by
showing that the dominant owner had no occasion to
use the easement, or that the cessation occurred in
consequence of an agreement whereby he gave up
his right temporarily, or that the non-user was &
consequence of the temporary substitution of another

# Btokoe v, Singers, 8 B. & B, 31; Gale, 594; Regina v Chorley, 12 Q.
B.. 5165 Clale, 596.

® Regina », Chorley. BSee also Banee », Ram, 10 W. R,, 316.

i Goddard, 87). T (roddard, 368, 370,

% Crossley v. Lightowler; Weston ¢. Arnold, 8 L. K., Ch. App., 1084 ;
Tudor, 232,
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and a more convement mode of engoymcr the ease- Lucrone

ment.?

In England, a right of way was held not to have
been extmgms}md _.by mere non-user for a period
much longer than twenty years, the effect of the non-
user being explained away by the fact that the domi-
nant owner had a more convenient mode of access
through his own land.® On the other hand, it has

been ht,lcl by a Division Bench of the Calcutta High

Court, that a right of passing freely over another’s

land requires to be kept up by coustant use, and
_ that if the use of such right is discontinued for the
space of six years, it cannot be re-established by suit.*
In Khetternath v. Prosunno (7 W. R., 498), Justice
Markby laid down, that the abandonment of an ease-
ment, as well as of a natural right, may be implied
from a long and continuous inferruption on the part

of the Qer\'uent owner submitted to by the dominant’

owner.”

It has been already pointed out that, under Act XV
of 1877 or Act V of 1882, an easement cannot be
acquired by preseription until there has been a suit
between the contending parties. If there has been
no such suit, and consequently no acquisition of an
easement, no question of abandonment or extinguish-
ment can arise.’

® Goddard, 308, 873,

19 Ward », Ward, 7 Exch., 838 ; Gale, 625,

! Hurree Dags v, Jodoanath 11 W.R., 79; 5B, L. R.,, App., 6& But
see note 7, p. 413, supra.

* On this subject, see also Marshall, 606 ; Juggutbundhoo ». Juggut-
chonder, 12 W, R., 519 ; and pp. 412, 413, supra.

¥ See Groddard, 872.
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ACT INo, XTIV o 1859,
 PASSED BY THE LEGISL'AITIVE Covnein or INDYA.

i Iﬂeég’:fvéc‘l the assenl of the Gopemmt-ﬁfeneml on the bth May 1859.)

An Aet to provide for the Limitation of Suits.
. Waerras it is expedient to amend and consolidate the laws
relating to the limitation of suits; 1t is
il enacted ag follows ;— _
I. No suit shall be maiutained in any Court of Judieature
' within any part of the DBritish territories
in India in which this Aect shall be in

Preamble. :

Limitation of suits.

" force unless the same is instituted within the period of limitation

Rereinafter made applicable to a suit of that nature, any Law or
 Regulation to the contrary notwithstanding; and the periods of
limitation, and the suits to which the same respectively shall be
~applicable, shall be the following, that is to say :—

1. To suits to enforce the right of pre-emption, whether the

T . same 1s founded on law or general us
Limitation of one geneg age

year. or on special contract, the period of one
. Pre-emption suits, year to be computed from the time at
which the purchaser shall have taken possession under the sale
jmpeached, )

2, To suits for pecuniary penalties or forfeitures for the breach
_ ; ' lationj ¢ its f
A of any law gr regnlation ;| fo muite for

Quits for damages, damages for injury to the person and
snmmary suits, &o. personal property, or to the reputation ;
to suits for damages for the infringement of copyright or of any
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Aot X1V exclusive privilege; to suits to recover the wages of ‘servants,

artizang, or laborers, the amount of tavern bills or bills for board
and lodging or lodging only; and to summary suits before the
Revenue Authorities under Regulation V, 1822, of the Madras
Code—the period of one year from the time the eause of action
arose, :
3. To suits to set aside the sale of any property, moveable or
S immoveable, sold nnder an execution of &
Limitation of one i ¥ i ' “‘.
year. deeree of any Civil Court not established
Suifs to set aside o Royal Charter, when such suit is main-
sales under 'decrees or ; ) (
for arvears of Govern- tainable; to sunits to set aside the sale of
ment reyenue, &c. any property, moveable or immoveable,
for arrears of GGovernment Revenue or other demand recoverable
in like manner ; to suits by a Patneedar or the proprietor of any
other intermediate tenure saleable for eurrent arrears of remt, or
other person claiming under lim, to set aside the sale of any
putnée talook or such other tenure sold for current arrears of
vent; to suits to set aside the sale of any property, moveable or
itamaoveable, sold in pursnance of any decree or order of a Col-
lector or other Officer of Revenue-—the period of one year from
the date at which such sale was confirmed or wonld otherwise
have become final and conclusive if no such suit had been
brought.
4, To suits to set aside any attachment, lease, or transfer of
ke any land or interest in land by the Reve-
Limitation of one i i
yeat. nue Authorities for arrears of Govern-
Suits to set aside at~  ment revenue, or to recover any money
tachments, &a.. by Re- : P i ! ; &
venue Authorities for Paid under protest in satisfaction of any
arvears of Government = claim made by the Revenue Authorities,
revenue, .
on account of arvears of revenue or de-
mands recoverable as arrears of revenue-—one year from the date
of such attachment, lease, or transfer, or of such payment as the
ense may be.
5. To suits to alter or set aside summary decisions and orders
Tl 1) of any of the Qivil Courts not establish-
Limitation of one Y : C ak by
yonr. ed by Royal Charter, when such suit is
Suits to set aside paingainable—the period of one year
summary decisions, &c. i Ik,
from the date of the final decision, award, .

or order in the case.




6. To suits brought by

Limitation of three
years.

- Suits to contest cexr-
tain awards, :

APPENDIX,

an award which shall have been made

under Regulation VII, 1822, Regula-
~tion IX, 1825, and Regulation X, 1835,
of the Bengal Code, or to recover any

 property comprised in sueh ‘award-—the period of three years
from the date of the final award or order in the case.

7. To suits by any party bound by any order respecting the

. Limitation of three
years.

Suits to recover pro-
perty comprised in an
order made nnder
el, 2, sec. 1, Aot XVI
of 1838, or Ach IV
of 1840,

possession of property made under cl. 2,
section 1, Act X VI of 1838, or Act 1V
of 1840, or any person claiming under
such party, for the recovery of the pro-
perty comprised in such order—the period
of three years from the date of the fiual
order in the case.

*8, To snits to recover the hire of animals, vehicles, boats,

Limitation of three
years.

Suits for goods sold
by retail, suits for rent;
of buildings or lands,
&e,

or household furniture; or the amount
of bills for any articles sold by retail ;
and to all suits for the rents of any
buildings or lands (other than summary
suits before the Revenue Authorities
under Regulation V, 1822, of the Madras

Code)—the period of three years from the time the cause of

action arose,

9. To suits brought to recover money lent, or interest, or for

Limitation of three
years.

Buits for money lent
or interest or for breach
of conbract where no

written conbract exists,

the breach of any contract—the period
of three years from the time when the
debt became due, or when the breach of
contract in vespect of which the suit is
brought first took place, unless there is a

45
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3

any person to contest the justice of Aer XIV

@L

written engagement to pay the money lent or interest or a con-
tract 'in writing signed by the party to be bound thereby or by
his duly authorized agent.

* That portion of clanse 8 which relates to suits for the price of arti-
cles sold by retail, was postponed in its operation by Act XXXII of 1861,
‘to the first July, 1862, and again by Act XIV of 1862, Yo the first Janu-
ary, 1865,

gl g o b gt e
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19, To smts»bmught to recover money Ient or :nterest orifer

'the breach of any contract in cases in which

anwat\tou of three. y
yoars, there is a written engagement or- contrack
Ruits for the smme  and in which such engagement or contract

. where there is a wrib-

tor contract whioh has - could have been' registered by virtue of
not, been registered any law or regulation in' force ab the
hEs sl g i, time and place of the exeention thereof—
the period of three years from the time when the debt became due

© or when the breach of contract in respeet of which the sgtion iy

brought first took place, unless such engagement or confract shall
have been registered within six months from the date thereof,

11. 'To suits in cases governed by English law upon all debts

G e and obligations of record and specialties;
years. i and to suits for the recovery of any
t'le%r;tlfmf‘;“;giﬁﬁiﬁ;"tﬂﬁ}“ legacy—the period of twelve yoars from

the time the cause of action arose.

12. To suits for the recovery of immoveable property ovof

iAo b Sk A0 Tuterest i Ptmokeat 8 PISE R
years. which no other provision of this Act
. Suits for imwovesble  gpplies—the period of twelve years from
property.

the time the cause of action arose.

13. Vo suits to enforce the right to qh'ue in any p10ye1fy,

Timitabion of twelve ~Moveable or immoveable, on the ground
fﬁzfitg PR t.hz-nt it is joint family property. ,..:lx.nd tq
joint family property guits for the recovery of maintenance,
and for maintenance. where the right to receive such main-
tonance is a charge on the inheritance of any estate—the peund- :
of twelve years from the death of the persons from whora the
property alleged to be joint is said to have dﬂscended or on
whose estate the maintenance is alleged to be a charge ; or from
the date of the last payment to the plaintiff or any persoin throngh
shom he claims, by the person in the possession or management
of such property or estate on account of such alleged share, or
on account of such maintenance as the case may be.

14, To suits by the proprietor of any land or by any person

Limitation of twelve  claiming under him, for the resumption
ye;;?},g by proprietor of  OF assessment of any lakheraj, or rent-
land to rosumeor assess  froe land-—the period of twelve years

al sribefree ; : . L y
{j‘;ﬁﬁ‘f’“‘*’ or renblree  wom the time when the title of the person
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-

olmmlf!g tha fight 6 resuie and -agsess queh lands, or of some Aot XIV

iy - person under whom he claims, first acerued.
it Provmo, it the land
| has been Leld rent-frap Provided that, in estates permanently sef-
. from the time of the  tled, no such suit,although brought within
--.Pmmanent Setrlomeont.
i) twelve years from the time when the title
~ of such parson first accrned, shall be maintained if 1t 13 shown
 thut the land has been held lakheraj, or rent- free, from the peuod

ik _of the Permanent Settlement.

15, To suits sgainst a depositary, pawnee or mortgagee of
any property, moyeable or immoveable, for

Limitation of thirty )
‘and sixby years, the recovery of the same—a period of

Swite against deposi-  thirty years if the property be moy eable,

.'ﬁzﬁzwﬁ&g noes, o .4 sixty years if it be immoveable, from

j the time of the deposit, pawn, or mort-
gnge, or if in the meansime an acknowledgment of the title of
the depositor, pawner, or mortgagor, o of his right of redemp-
tion, shall have been given in writing signed by the depositary,
paynee or mortgagee or some person claiming under him. from
~ the date of such acknowledgment in writing.

o DA e 16, To all suits for which no other
years applicable te all limitation is hereby expressly provided—
; .'if&zfinf?)br“SPechIY pro-  the period of six years from the time the

' . causge of action arose,

I1. No suit against a trustee in his lifetime, and no suits
3 i against lis representatives for the pur-
Suits against trustees ! ‘ J y
and their represemta- POSE of following in their hands the
tives for breach of  gpecific property which is the 'subject of
tirnst, &e. : .

: the trust, shall be barred by any length
of time ; but no suit to make good the logs occasioned by a breach
cof tlust out of the general estate of a deceased trustee shall be
maintained in any of the said Courts unless the same is insti-
tuted within the proper period of limitation according to the
. last preceding section, to be computed from the decease of such
trustee:  Provided that nothing  herein
contained shall I_:re*vent a co-trustee from
enforeing, agninst the estate of a deceased trustee, any claim
for contribution, if he shall institute a suit for that purpose
within six years after such right of contribution shall have
arisen. J

Proviiao. |
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Shorter periods  of
limitation, if presorib-
ed by partioular Acts,
to prevadl.

APPENDIX.

When, by any law now or hereafter to be in force, a

shorter period of limitation than that
preseribed by this Act is speciaily pres-
eribed for the institution of a particular

suit, such shorter limitation shall be ap-

plied notwithstanding this Act.

IV.

Revival of right to
sue by admission in
writing.

If, in respect of any legacy or debt, the pelson who, but

for the law of limitation, would be liable
to pay the same shall have admitted that
such debt or legacy, or any part thereof, is

due by an acknowledgment in writing signed by him, a new period
of limitation, according to the nature of the original liability,
ghall be computed from the date of such admission:  Provided

Proviso,

that, if more than one person beliable, none
of them shall become chargeable by reason

only of a written acknowledgment signed by another of them.

V.

Computation of pe-
tiod of limitation  in
guits o recover pro-
perty purchused from
depositaries, pawnees,
or morbiagees,

Proviso,

In suits for the recovery from the purchaser or any person

claiming under him of any property pur-
chased bond fide and for valuable con-
sideration from a trustee, depositary,
pawnee, or mortgagee, the cause of action
shall be deemed to have arvisen at the
date of the purchase: Provided that, in

the case of purchase from a depositary, pawnee, or morigagee,
no such suit shall be maintained unless brought within the time
limited by clanse 15, section 1.

V1.

Jompubation of pariod
of limitation in suits
in Supreme Courts by
mortgagee to recover
immoveable property
mortgaged,

In suits in the Courts established by Royal Charter by a

mortgagee to recover from the mortgagor
the possession of the immoveable property
mortgaged, the canse of action shall be
deemed to have arisen from the latest date
at which any portion of principal money

or interest was paid on account of such mortgage debt.

VII.
Computation of period
of limitation in guits
to avoid incumbrances
or under - tenures in
estates sold for arrvears
of Government  re-
venue,

In suits to avoid ineumbrances or nnder - tenures in an

estate sold for arrears of Government
revenue due from such estate, or ina
putnee talook or other saleable. tenure
sold for arrears of remt, which, by virtue
of such sale, becomes freed from inenm-

L.
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'bi'ainf:és and nnder-tenures, the cause of action ¢hall bé deemed Aor XIV

to have arisen at the time when the sale of the e%tnte, talook, or
tenure became final and conclusive,

Vill. In suits for. balances of accounts ecurrent between

- ) merchants and traders who have had
'ogaﬁg’i‘tﬁtiﬁfﬁpeﬂﬁfg mutual dealings, the cause of action
between merchants for  shall be deemed to have arisen at; and
'1;::1':2;‘;3_ of acoounts | the period of limitation shall be eome
A puted from, the close of the year in the
accounts of which there is the last item adwitted or proved
indicating the continuance of mutnal dealings; such year to be
reckoned as the same is reckoned in the accounts,

o IX. If any person entitled to a right of action shall, by means
Compnutation of period of frand, have been kept from the know-
~ of limitabion in case of  ledge of his having such right or of the
ende i iana. title upon which it is founded, or if any
document necegsary for establishing such right shall have been
frandulently concealed, tha time limited for commencing the
_action against the person guilty of the fraud or accessory thereto,
‘or against any person claiming through him otherwise than in
good faith and for a valuable consideration, shall be reckoned
from the time when the fraud first became known to the person
~injuriously affected by it, or when he first had the means of pro-
ducing or compeélling the produetion of the concealed document,

. X, In suits in which the cause of action is founded on fraud,
Computationof period  the cause of action shall he deemed to
of limitation in suits have firgt arisen at the time at which
where the cause of ac- ; .
tion  is  founded on Such fraud shall have been first known
fraud. by the party wronged,

XTI, If, at the time when the right to bring an action first
R itatin o estod | MOTICE, 1-;110 person  to who-m’t‘h.e right
of limitation in case of acerunes is under a legal disability, the
legal dizability. action may be brought by such person or
his representative within the same time after the disability
shall liave eeased as would otherwise have been allowed from the
time when the cause of action acerued, unless such time shall
exceed the period of three years, in which case the suit shall be
commenced within three years from the time when the disability
ceased ; but if, at the time when the cause of action accrues to

on
1869,
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Ac'r XI’V any person, he is nob under a legal dlsﬂblliuj", no time shall be
'1859 allowed on account of any subsequent disability of such person
e or Of the legal disability of auy person claiming through him,

XIL The following persons shall be deemed to be under legal

Wy e b o thsabﬂ':ty wwlufl the meaning of the ln:qt i
deemed to be under preceding section —married women in
lognl disabiliny. || cases to be decided by English ]nw,
minors, idiots, and lunatics.

XIII. In computing any period of limitation prescribed

0 et mbetad by this Act, the time during which the
of limitation in oase of  defendant shall have been absent out of
absence of defendant. ' ¢ho British territories in India shall be
oxcluded from such computation, unless seryvice of a summons to
appear and answer in the suit can, during the absence of such
defendant, be made in any mode prescribed by law.

XIV. In computing any period of limitation Pruscnbed by
! . this. Act, the fime during which tlhe
of‘C oirﬂﬁftﬁtﬁ? Oiipegﬁi claimant, or any perzon under whom he
of xuit prosecuted bond  claims, shall have been engaged in pro-
b b secuting a suit upon the same cause of
action against the same defendant, or some person whom he
reprogents, bond fide and with due diligence, in any Court of
Judicature which, from defect of jurisdiction or other cause,
shall have been unable to decide upon it, or shall have passed a
decigion which, on appeal, shall have been annulled for any such
cause, including the time during which such appeal if any ‘has
been pending, shall be excluded from such computation.

# XV, If any person shall, without his consent, have been
i dispossessed of any immoveable propert,
Person dispossessed I b_ any PRODOERK
of immoveable proper-  Otherwise than by due course of law, such
ty otherwise than by yerson, or-any person claiming through
due courss of law, may : v ; _
recover possession not-  him, shall, in a suit brought to recover
: withstanding any title  pogsession of such property, be entitled

that may be set up, : ¢
i to recover possession thereof notwith-

* So much of seotion 15 as does not relate to the limilation of snifs
was left unrepealed by Act IX of 1871, This unrepealed portion waus
repenled and re-epacted by Act I of 1877,
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d aﬁnli.ding-any--'_btl1ef title that may be set up in such suit, provided Aor X1V

: ,ﬂu'ibfar dispossession  that. the suit be commenced within six
to be brought within months from the time of sneh disposses-
Al mantne. _ sion. But nothing in this seetion shall
'Iil::a'r"-the person from whom such possession shall have been so
Buits to establish title  Tecovered, or any other person; institutin g
1 mofi to be affected. asuit to establish his title to such pro-
| perty and to recover possession thereof within the period limited
by this Act: '
X Nothing in this Act contained shall be desmed to
Aét s intoctors  terfore with any rule or jurisdiction of
- with equitable jurisdic-  any Court established by Royal Charter
| Hon of Suprome Gourtsl 1) refusing equitable relief, on the ground
'of'n_cqniescétme or otherwise, to any person whose right to bring
_a suit may not be barred by virtue of this Act.

(X VIL 'This| Aok shall not extend to any public property
; i or right, nor to any suits for the recovery
plﬁﬁi’gngf{,g?,rg;tm% Eg of the public reyenue or for any publie
caits for tho vecovery of  glaim. whatever, but such suite shall
HRIHC dltia continus to be governed by the laws or
riles of limitation now. in force. !

FXVIIL Al suits that may be now pending; ov that shall
; ingbit ithin t} i
Lol A be instituted within the period t’_ff two
suits now ponding or to  years from the date of the passing of
fatts Institabed withiny . thig Aot \ghall 'be 'trisd ‘ahd determined
tiwo years. . v i
j a8 if this Act had not been passed; but
Suits afterwards in.  8ll suits to which the provisions of this
stituted to be governed ' At are applicable that shall be instituted
by this Aatb, ¢ Hay ? X
after the expiration of the said period
shall be governed by this Act and no other law of limitation,
any Statute, Act or Regulation now in force notwithstanding.

. * Bengal Regulation II of 1805, which applied to public claims, was
repealed by Act VIIT of 1868, without any reference to the termsof
section 17, Ach X1V of 1859,

't The operation of Act XIV of 1859 was further suspended by Act XI
of 1861, until the first of January 1862,

ow
1859,
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Aot xiv. XIX. No proceeding shall be taken to enforce any judgment,

OF
1859,

e

Proceedings for en- decree, or order of any Court established

Aoroing judgments, &e., by Royal Charter, but within twelve

of Bupreme Courts fo ! .
be taken within twelve Years next after a present right to enforce

years, the same shall have acerued to some
persons capable of releasing the same, unless in the meantime
such judgment, decree, or order shall have been duly revived, or
some part of the prineipal money secured by such judgment,
dectee, or order, or some interest thereon shall have. been paid,
or some acknowledgment of the right thereto shall have been
given in writing signed by the person by whom the same shall
be payable, or his agent, to the person entitled thereto or his

agent; and in any such case no proceeding shall be brought to.
enforce the said judgment, decree, or order, but within twelve .
years after such revivor, payment, or acknowledgment, or the.

latest of such revivors, payments, or acknowledgments, as the

Proviso as to judg- ¢ase may be: Provided that, for three
ments now in force. years next after the passing of this Act,
every judgment, decree, and order which may be in force at the

date of the passing of this Act shall be governed by the law

now in force, anything therein contained notwithstanding.

XX. No process of execution shall issue from any Court not

Time for enforcing established by Royal Charter to enforce
?fé”f“ﬁ-}mﬁ oié g:l:{ggﬁlfé any Juniglzl'ent, decree, or 'qt'der of such
not established hy Court, unless some proceeding shall have
Tioyal Charter, been taken to enforce such judgment,
decree, or order, or to keep the same in force, within three years
next preceding the application for such execntion.

XXI. Nothing in the preceding section shall apply to any

Preceding  section Jjudgment, decree, or order in force at the

nob to apply to judg- . time of the passing of this Act, but

ments, &¢,, in force a i i 3
the time of the passing = Process of execution may be issued either

of this Act. within the time now limited by law for

issuing process of execation thereon or within three years next

after the passing of this Aot, whichever ghall first expire.
XXII. No process of exeontion shall issue fo enforce any

Time for execution summary decision or award of any of the
of & summary award of . (il Clouvts not. established by Royal

Civil Court or Revenue :
Authority, Charter or of any Revenue Authority
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‘unless some proceeding shall have heen taken to ‘enforce such Acr XIV

decision or award or to keep the same in force within one year
. next preceding the application for snch execution.

| XXIIL* Nothing in the preceding section shall apply to
. any summary decision or award in forcoe
ta%;%ﬁ?“ﬁff{ﬂ:ﬂlﬁf; at the time of the passing of this Act,
~ awards in force ab the  hut process of execution may be issned
! --Paﬂsihg' it either within the time now limited by
: _law fm- issuing process of execution thereon or within two years
next after the passing of this Act, whichever shall first expire,

XXIV This | Act shall take~effect thronghout the Presi-
dencies of Bengal, Madras, and Bombay,
inclnding the Pl esidency Towns and the
. Stl aits’ E:ett.lement but shall not take effect in any Non-Regu-

- lation Provincet or plqce until the same shall be extended thereto
. by public notification by the Governor-General in Council or by
the Local Government to which such Province or place is subor-
dinate, Whenever this Act shall be extended to any Non-
Regulation Province or place by the Governor-General in Conneil,

. Trial of pending ©01by the Local Government to which such

suits, &o., in any Non-  Province or place is subordinate, all

,Iﬁiﬁgi;fﬁ’;il:}:}&gcigz suits which, within such Provitce or

is extended. place, shall be pending at the date of

Ope'ratioh of .&ct

such notification, or shall be instituted within the period of two
years from the date thereof, shall be tried and determined as if
' this Act had not been passed ; but all suits to which the provi-
slonf; of this Act are applicable that shall be instituted within

: * Tkus section was repealed by Act XIV of 1870. The whole Act,
except a portion of section 15, was repealed by Act IX of 1871. This
last repeal did not affect suits instibuted before the first day of April 1873,

nor applications hefore or after decree in suek suits, (11 C. L. R. 113,

P.)

T Act ‘XIV of 1859 was extended to Assam by a notification dated
the 11th July 1860 ; to the districts of Cachar, Hazareebagh, Lohardugga
and Beerbhoom, by a notification dated the 20th February 1861 ; to the
Sonthal Pergunnahs, by a notification dated the Sth December 1862; to
- the Central Provinces, by a notification dated the lst May 1863 ; and to
. the Punjab, by a notification dated the 26th December 1266, (Thompqon
. Dp. 365, 366, ﬁecond edition,)

OF
1859,
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wr XIV' sm,h Province or place after the expiration of the saxd penod, )

1899

shall be governed by this Act and by no other law of limitation,
any Statute, Act or Regulation now in force notwithstanding.

ACT No. IX or 1871,
‘Passep BY 1HE (GOVERNOR (GGENERAL OF Ixpia v Counorn.

( Receivod the assent of the Governor General on the 24.th
March 1871.)

An Act for the Limitation of Suits and for other purpcses.

Waeress it is expedient to consolidate and amend the law
relating to the limitation of suits, appéals
and certain applications to Clourts ; And
whereas it is also expedient to provide rules for acquiring owner-
ship by possession ; It is hereby enacted as follows 1~

Preamble.

PART 1.
PreviMminAry.

1. This Act may be called ¢ The
Indian Limitation Aect, 1871.
It extends to the whole of British India; but nothing con-
tained in sections two and three or in
Parts IT and 111 apphes_- _
V(@) to suits* instituted before the first day of April, 1:‘:57‘3
(b) to suits under the Indian Divorce Act.
(¢) to suits under Madras Regulation VI of 18 -

This Act ghall come 1nto force on the

IR first day of July 1871.

Short title.

Extent of Act.

* An application for the execution of a decree is an applieation in the
suit in which the decree was obtained, and, as regards suits instituted
before the lst April 1873, all applications therein are excluded from the
operation of the Act. Nothing in sec. 2, sec. 4 or sched. ii extends to an
application for execation of a deeree in a suit instituted before the 1st
Apvil 1878. Mungul Pershad Dichit v. Grijo Kant Lakiri, 11 C. L. R,
113, P, C. : !
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first soliedule hereto annexed shall be
Repealofanmtments. repealed to the extent specified in the

tinrd column of the same schedule

¥ In this Act, unless there be some- .

' Tuterpretation-clanse. t.hmg repughant in ‘the subject or cou-
s L teX g
fminor’ means a person who has not completed his age of

e elghteen years :

=

“plaintiff * ineludes a.lsn any person throngh whom a plamtlff
clmms g
“nuisance ’ means any thing done to the hurt or anno; ance of
| anpther’s immoveable property and not amounting to a trespass :
“hill of exchange’ includes also a hundi: |
 “trustee’ does not include a bendmidar, a mortgagee remaining
in posaessmn after the mortgage has been satisfied, or a wrong-
~ doer in posseqmon without title :
tregistered * means duly registered nnder the law for tho
reglstl'atmn of documents in force at the time and place of exe-
cuting the document referred to in the context :
 fforeign country’ means any country other than British
India ; : '
and nothing shall be deemed to be done in ¢ good faith > which
_is not done with due care and attention.

PART, I1.

LIMITATION OF SuiTs, APPRALS AND APPLIOCATIONS.

4 Subject to the provisions contained in sections five to
G twenty-six (inclusive), every suit insti-
Diswisenl  of suits,
o, instituted, = &o., tuted, appeal presented, and application
atter period of limita- made after the period of limitation pre-
e soribed therefor by the second schednle
horeto annexed, sh‘tll be dismissed, although limitation has not
. been get up as a defence.
Baplonation.— A soit is instituted in ordinary cases when the
plaint is presented to the proper officer : in the case of n panper,
s when ‘hls apphcahon for leave to sue as a pauper is filed ; and in

4_63_.." i

'2 On and from i.hﬂ.t ‘day the enactments montroned in the Aer IX

01
1871,

mr—



APPENDIX,

the ease of a claim against a company which is being wonnd up
by the Court, when the claimant first sends in his claim to the
official liquidator.

Lllustrations. ,
(a) A suit is institated after the prescribed period of limita-
tion, Limitation is not set up as a defence, and judgment  is

given for the plaintift.  The defendant appeals.  Tle Appellate Court

must dismiss the suit.

(0.) An appeal presented after the prescribed period is admirted
and registered. 'The appeal shall, nevertheless, be dismissed. !

6. (a.) If the period of limitation preseribed for any suit,

Provite where Conrt  APPeal or application expires on a day
is closed when period  when the Court is closed, the suit, appeal
expires, or application may be instituted, present-
ed or made on the day that the Cowt re-opens : :

(5.) Any appeal or application for a review of jndgment may

it R be admitted after the period of limitation
and applications for re-  preseribed therefor, when the appellant
view, or applicant satisfies the Court that he
had sufficient cause for not presenting the appeal or making the
application within such period : ' |

6. When, by any law not mentioned in the schedule hereto

Diffebont morlods. of annexed, and now or hereafter to be in
limitation prescribed by ~ force in any part of British India, a
local laws, period of limitation differing from that
prescribed by this Act is especially preseribed for any suits,
appeals or applications, nothing herein contained shall affect
such law,

And nothing herein contained shall affect the periods of limit-

Aptieals froth dectess nti(?n prescribed for appeals from, or appli-
of ‘High Courts on ovi- cations to review, any decree, order or
ginal alda; Judgment of a High Court in the exercise
of its original jurisdiction,

Legal Disability.
7. If a person entitled to sue be, at
Legal disability. the time the right to sue accrued, a minor,
or insane, or an idiot,

he may institate the suit within the same period after the

disability has ceased, or (when he is at the time of the acerual
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aﬁ'ected by two disabilities) after both disabilities have ceased, Aot IX

as wonld otherwise have been allowed from the time prescribed
therefor in the third column of the second schedule hereto
annexed, _

‘When his disability continues up to his death, his represent-
ative in interest may institute the suit within the same period
after the death as would otherwise have been allowed from the
time prescribed therefor in the third column of the same schedule.
'+ Nothing in this section shall be deemed to extend, for more
than three years from the cessation of the disability or the death
of the person affected thereby, the pcmod within which the suit
wust be brought.

Tllustrations.

(a.) 'The right to sue for the hive of a boat acerues to A during his
minority. He comes of age four years after the accrual of the right.
He may institute his suit at any time within three years from the date
of his coming of age.

(@) A, to whom a right to sue for a legacy has acerued during his
minority, attaing full age eleven years after such right accrued. A hag,
under the ordinary law, only one year remaining within which to sue.
But under this section an extension of two years will be allowed him,
- making in all a period of three years from the date of his majority,
within which he may bring his suit.

(c.) A right to sue for an hereditary office accrues to A, who at
. the time is insane, Six years after the accruai of the right, A recovers
' his reason. A has six years, under the ordinary law, from the date
when his insanity ceased, within which to institute a suit. No exten.
sion of time will be given him under this section,

(d) A right to sue as landlord to recover possession from a tenant
acerues to A, who is anidiot. A dies three yeurs after the acerual of
the right, his idiocy continuing up to the date of his death. A’s repre=
gentative in interest has, under the ordinary law, nine years from the
date of A’s death withi which to bring a suit, This section does not

extend that time.

8. When one of several joint creditors or claimants is under
Disability of one joint 81 such disability, and when a discharge
creditor. can be given without the concurrence of
such person, time will run against them all : but where no such
discharge can be given, time will not run as ageinst any of them
until they all are free from disability.
FFE

OF
1871,

ey
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‘Aer IX 9. When once time has begun to run,

APPENDIX.

it Of%oigtgnuoua running ., cubsequent disability or inability to
K sue stops i6 : i '

Provided that wheve lettors of administration to the estate of
a creditor have been granted to his debtor, the ranning of the
time proscribed for a suit to recover the debt shall be suspended

4 while the administration eontinues,
' 10. Notwithstanding anything hereinbefore contained, no

Suite nipatinit criiess suit against a person in whom propel:ty
trustees and their re- has become vested in trust for any specifie
presaobat ves, purpose, or against his representatives,

’ for the purpose of following in his or their hands such pro-
perty, shall be barred by any length of time.

Fiwplanation~-A purchaser in good faith for value from a
trustee is not his representative within the meaning of this
section, :

11. Buits in British India on contracts entered into in a

Suits on foreign con. ~ foreign country are subject to the rules
tracts. preseribed by this Act,

12. ' No foreign runle of limitations shall be a defence to a suit

Toreign limitation 10 British India on s contract entered
law. into in a foreign country, unless the rule
has extinguished the contract, and the parties were domiciled
in such country during the period preseribed by such rule.

PART [III,

CompuTATION OF PERIOD 0F LIMITATION.

18. In computing the period of limit-

Exclusion of day on ti : : :
Whiok Ll nt O ey | (mYion pmscm?ed for any suif, the day on
orues. which the right to sue accrued shall be

excluded.
In computing the period of limitation preseribed for an appeal,
Exelusions in oase of 30 application for leave to appeal as a
appeals and certain ap-  paupéer, an application to the High Court
plications. for the admission of a special appeal, and
an application for a review of judgment, the day on which the
Judgment complained of was pronounced, and the time requisite
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 for obtaining a copy of the decree, sentence or order appealed Acr 1%

! ~ against or sought to be roviewed, shall be excluded.

In computing the period of limitation prescribed for an appli-

' cation fo set aside an awatd, the time requisite for obtaininga
~ copy of the award shall be excluded. -

.14, In computing the period of limitation prescribed for any

il :Exelusioil et guit, the time during which tifc. defem.l-

| defondant’s absenee ant has been: absent from British India

from British India. ghall be excluded, unless service of a

| summons to appear and answer in the suit can, during such

absence, be made under the Code of Civil Procedure, section
15, In computing the period of limitation preseribed for any
IR ahosl o0 st i BURES the time du_rmg ?vluch the ?I.:unt:ﬁ‘
sning bond fide in Court  has been prosecuting with due diligence
without, jurisdiction. another suit, whether in a Court of first
~ instauce or in a Court of appeal, against the same defendant or
some person whom he represents, shall be excluded, where the
© last<mentioned suit i3 founded upon the same right to sue, and is
- instituted in good faith in a Court which, from defect of jurisdie-
tion, or other cause of a like nature, is unable to try it.
o« Fxplanation 1.--~In excluding the time during which a former
. suit was pending, the day on which that suit was instituted, and
‘the day on which the proceedings therein ended, shall both be
gounted. _
- Baplanation 2.~-A plaintiff resisting an appeal presented on
the ground of want of jurisdiction, shall be deemed to be prose-
cuting & suit within the meaning of this section.
. 16. Tn computing the period of limitation prescribed for any
i 1Ry wso . puit, the commencement of which has
Fxelusion of time N ) )
during which com - been stayed by injunction, the time of the
mencement of suib i oopiinuance of the injunction shall be
. shoyed by injnnotion. b br
A T excluded.
17. Incomputing the period of limitation preseribed for a
. guit for possession by a purchaser at a
- Exelnsion of time ¢ P A 7 P .
during which judg. Sale in execution of a decree, the time
ment:debtor sues toses  during which the judgment-debtor has
aside execution sale. ; { 8
; been prosecuting a suit to set aside the

sale shﬁll be excluded.

o
1871,
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Acy IX 18, When a pmaon who would, if he were living, have a

ot right to sue, dies before the right accrues,

1871, iffect of death
ety el right to sue the period of limitation shall be eompu-

acorues, ted from the time when there is a repre-
sentative in interest of the deceased capable of suing.

When a person against whom, if he were living, a right to sue
would have acerued, dies before the right acerues, the period of |

limitation ghall be computed from the time when there it a
representative whom the plaintiff may sue. "

Nothing in the former part of this section applies to suits for
the possession of land or of an hereditary office. i

19. ‘When any person having a right to sue hag, by means of

Effect of fraud. fraud, been kept from the knowledgt? .?f

such right or of the title on which it 18
founded, and where any document necessary to establish suck
right has been frandulently concealed,

the time limited for commencing a suit,

(a) against the person guilty of the fraud or accessory
thereto, or

(b) against any person claiming throngh him otherwise than
in good faith and for a valuable consideration,

shall be computed from the time when the fraud first became
known to the person injuriously affected thereby, or, in the case
of the concealed docament, when he first had the means of pro-
ducing it or compelling its production, :

20. (a.) No promise or acknowledgment in respect of a debt

Effectof acknowledg~  OF legacy shall take the case out of the
ment in writing. operation of this Act, unless such pro-
mise or acknowledgment is contained in some writing signed,
before the expiration of the preseribed period, by the party to be
charged therewith or by his agent generally or specially autho-
rized in this behalf.

() When such writing exists, a new period of limitation,
according to the nature of the original liability, shall be computed
from the time when the promise or acknowledgment was signed.

(¢.) When the writing containing the promise or acknowledg-
ment is nndated, oral evidence may be given of the time when it
was gigned. Bub when it is alleged to have been destroyed or
lost, oral evidence of its contents shall not be received.
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. Explanation 1.~For the purposes of this section, o promise or Acr IX

. acknowledgment may be sufficient, thongh it omits to specify the
exact amount of the debt or legacy, or avers that the time for
. payment or delivery hag not yet come, or is accompanied by a
refusal to pay or deliver, or is coupled with a claim to a set-off,
~or is addressed to any person other than the creditor or legatee ;
but it must amount to an express undertaking to pay or de]wer
‘the debt or legacy or to an unqualified admission of the liability
as subsisting.
. Baxplanation 2.~—Nothing in this section renders one of several
~ partners or executors chargeable by reason only of a written pro-
mise or acknowledgment signed by another of them,

. dllustrations,

Z, o bond-debtor, himself writes a letter promising to pay the debt
to his creditor A. % affixes his seal, but does not sign the letter :

Z pays part of the debt and promises orally to pay the rest :

% publishes an advertisement, requesting his creditors to bring in
their claims for examination :

In none of these cases is the debt taken out of the operation of this

i Act.,

21. When interest on a debt or legacy is, before the expira-
| Wffect of payment of  tion of the prescribed period, paid as such
interest as such. by the person liable to pay the debt or
legacy, or by his agent generally or specially authorized in thig

behalf,

or when part of the principal of a debt is, before the expiration

Beitoos. ot partspay~ | 9 the prescribed period, paid by the
ment of principal. debtor or by his agent generally or spe-
wially authorized in this behalf,
| o new period of limitation, according to the nature of the
original liability, shall be computed from the time when the
payment was made : :

Provided that, in the case of purt-payment of principal, the
debt has arisen from a contract in writing, and the fact of the
payment appears in the handwriting of the person making the
game, on the instrument, or in his own books, or in the books of
the creditor.

or

1871,

I——

.
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99, When, after the institation of a suit, a new plaintiff or
- defendant is substituted or added, the suit
or adding new plaintiff  Shall, as regards him, be deemed to have
or dafendant, commenced when he was so made a party 3
Provided that, when a plaintiff dies, and tho suit is continuved
Proviso where origi- DY lis representatives in interest, it shall;
nal plaintiff dies, as regards them, be deemed to have com-
menced when it was instituted by the deceased plaintiff:

Provided also, that, when a defendant dies, and the suit is
| Proviso where oigi. continned againet his representatives in
nal defendant dies. interest, it shall, as regards them, be
deemied to have been commenced when it was instituted against
the deceased defendant.

98. In the case of a suit for the breach of a contract, whers

) there are successive breaches, a fresh right

Computation where | & i
there  are successive b0 Suearises, and a fresh period of limit-
breaches of contrach  ation begins to run, upon every fresh

Computation where breach; and where the breach is a continu-
the breach is conbinue  ing breach, o fresh right to sue arises, and
i a fresh period of limitation begins to run,
at every moment of the time during which the breach continues,

Nothing in the former part of this section applies to suits for
the breach of contracts for the payment of money by instalments,
where, on default made in payment of one instalment, the whole
becomes due. !

. Lllustrations,

(@) A contracts to pay an anouity to B for his life by qum-texly
instalments. A fails to pay any of the instalments. Here, upon every
fresh failure, o fresh pight to sue arises and a fresh period of limitation
beging to run; and this Aet muy bar the remedy on the earlier breachies
without aflecting the remedy on the later breaches. '

(b) A, a tenant, covenants with 1B, his landlord, to keep certain
buildings in re]mu At every moment of the time during which the
buildings continue out of repair and B retains his: right of entry, a fregh
right to sue arises and o fresh period of limitation begins to run,

“ g4, In the case of a continuing nusance a fresh right to sue
arises, and a fresh period of limitation
begins to run at every moment of the
time during which the nusance continues.

, Cpntinuing nusance,
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il Tilustration.

' A diverts B's watercourse. At every moment of the time during
_which the diversion continues and B retains his right of entry, a fresh
right to sue arises and a fresh period of limitation begins to run.

" 95. Tn the case of a suit for compensation for an act lawful
il in itself, which becomes unlawful in case
Suit for compensa- it . U TR

ok for dat Bevoming t qausas damage, the period of .hmztatlon
‘unlawful ' ghall be computed from the time when
damage accrues.

Tllustration.

A owns the eurfice of a field, B owns the subsoil. B digs coal
thereotit without causing any immediate apparent injury to the surface,
but at last the surface subsides. The period of limitation runs from
the time of the subsidence. :

o e o8 i .26. All-instrﬁments shall, for the pur-
" mentioned in instru- poses of this Act, be deemed to be made
WAL with reference to the Gregorian calendar,

Tllustrations.

(@) A Hindu makes a promissory note bearing a native date only,
and payable four months after date. The period of limitation appli-
¢able to a suit on the note runs from the expiry of four months after
_ date computed nccording to the Gregovian cnlendar.

(b) A Hinda makes a bond, bearing a native date only, for the
“vepayment of money within one year. The period of limitstion appli-

cable to a suit on the bond runs from the expiry of one year after date -

computed according to the Gregorian calendar,

‘ PART 1V,
. Acouisition oF OwxersHiP BY POSSESSION,

97. Where the access and use of light or air te and for any
building has been peaceably enjoyed there-
with, as an easement, and as of right,
_ without interruption, and for twenty years,

and where any way or watercourse, or the use of any water, or
any other easement, whether affirmative or negative, has been
peaceably and openly enjoyed by any person claiming title thereto
a8 an easement and as of vight, without interruption, and for
ftwenty years,

Acquisition of right
to easement,

471

Aot 1IX
O
1871

Q.
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Acr 1X  the right to such access and use of light or air, way, water-

: lg’?l course, use of water, or other easement, shall be absolute and
~~w indefeasible.

Each of the said periods of twenty years shall be taken to be
u period ending within two years next before the institution of
the snit wherein the claim to which such period relates is con-
tested. :

Eaplanation~Nothing i3 an interruption within the meaning
of this section, unless where there is an actual discontinnance of
the possession or enjoyment by reason of an obstruction by the
act of some person ofher than the claimant, and unless such
obstruction is submitted to or acquiesced in for one year after the
claimant has notice thereof and of the person making or authoriz-
ing the same to be made.

Zllustrations. |

(a.) A suit is brought in 1871 for obstructing a right of way. The
defendant admits the obstruction, but denies the right of way. The
plaintiff proves that the right was peaceably and openly enjoyed by
him claiming title thereto as an easement and as of right, without
{nterruption, from 1at January 1850 to 1st January 1870. The plain-
tiff is entitled to judgment.

(b.) In a like suit also brought in 1871 the plaintiff merely proves
that he enjoyed the right in manner aforesaid from 1848 to 1868,
The snit shall be digmissed, as no exercise of the right by actual user
has been proved to have taken place within two years next before the
institution of the suit. ]

(¢.) Tn a like suit the plaintift shows that the right was peaceably
and openly enjoyed by bhim for twenty years. The defendant proves.
that the plaintiff on one oceasion during the twenty years had asked
his leave to enjoy the right, The suit shall be dismissed.

98, Provided that, when any land or water upon, over or
P from which any easement (other than the

Tixclusion in favour i }
of reversioner of ser- 8ccess and use of light and air) has been
vient tenement, enjoyed or derived has been held under
or by virtue of any interest for life or any term of years exceed-
ing three years from the granting thereof,

the time of the enjoyment of such easement during the con-
tinuance of such interest or term shall be excluded in the com-
putation of the said last mentioned period of twenty years, in
case the claim ig, within three years next after the determination
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of such interest or term, resisted by the person entitled, on snch Acr IX

determination, to the said land or water.

_ Hilustration.

A sues for a declaration that he is entitled to a right of way over
Bsland. A proves that he has enjoyed the right for twenty-five
years; but B shows that, during ten of these years, C, a decensed
Hindu widow, had a life-interest in the land; that,on ('s death, B
became entitled to the land ; and that, within two years after C's death,
he contested A's claim to the right, The suit must be dismissed, as A,
with reference to the provisions of this section, has only proved enjoy-
‘ment for fifteen yeavs.

99, At the determination of the period hereby limited to any

Extingnishment o
right to land or here-

ditary oftice.
guished,

¢ person for instituting a suit for posses-
sion of any land or hereditary office, his

right to such land or office shall be extin-

FIRST SCHEDULE.
(See section 2.)

Number and year.

Bubject or title.

Extent of repeal.

21 Jae. I, cap.
gixteen.

4 Ann, eap. six-

teen.

33 Geo. 111, cap.
fifty-two.

An Act for limitation of ac~
tions and for aveiding of
suits in law,

An Act for the amendment
of the law and the betier
advaucement of justice.

An Act for continuing in the
East India Company, for a
further texmi, the posses-
sion of the British terri-
tories in India, together
with their exclusive trade,
under certain limitation ;
for establishing further re-
gulations for the govern-
ment of the said territories,
and the better administra-
tion of justice within the

The whole Statute, so

far as it applies to
British India.

Hections  seventeen,
eighteen and nine-
teen, so far as they
apply to British
India.

So mueh of section
one hundred and
sixty-two as relates
to the limitation of
eivil suits in British
India.

OF
1871,

—

)

T e I T e At T T
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FIRST SCHEDULE—(continued),

| Number and’ year.

| Subject or title.

Extent of repaal.

58 Geo. 111, é.np-.
vone hundred
and fifty-five.

9 Geo. IV, cap.
seventy-four,

6 & 7 Vic., cap.
ninety-four,

Act No. XIV of
1840,

Act No. XU of
1841,

same 3 for appropriating to

gertain uses. the revenues
and © profits of the said
Company 5 and for making
provision for the good order
and  government of the
towns of Culeutts, Madrag
and Bombay. !

An Act for continning in

the Kast India Company,

for a further term, the pos-
session of the British ter-
titories in India, together
with certain exelusive pri-
vileges; for establishing
further regulations for the
government of the said ter-
ritories, and the better
administration of justice
within the same; and for
regulating the trade to and
from fhe places within the
limits of the said Company.

Administration® of criminal

justice,

Foreign Jurisdiction Act ...

An Act for rendering a
written memorandum
necessary to the validity of
certain promises and en-
gogements, by extending
to the territories of the
East India Company, in
cases governed by Iinglish
law, the provisions of the
Statute 9 Geo. LV, enp. 14,

Military Courts of Requesta.

Section one lhundred

and twenty-four, so
far as it applies to
British India,

So much  of dection

fifty-one us relutes
to civil suits.

Section seven, so far

a8 it applies to

British India.

From and including

the words “ Where~
as by an Act” down
to and including the
words “ Defendants
ngninét the Plain-
tafl.

The proviso in secs

tion nine,




