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ADDENDA AND CORRIGENDA.

Page 68 note (¢) for A37 read 157.

1"

"

"

96 noie (a) line 4 for Bram-

mage read Brammoye.

169 note' (b) for Tevan read
TPevar

201 note (a) line 5, aftor p: 350,
insert 8. O L I R T
Bor. 188,

902 note (¢ last lino add 8. C.

ol L ] 6 Bom., 208,

202 note (a) last line add 5. C.
1. 1. R. 6 Bom. 208,
and 7 Bom. 217.

207 note line 4 for founders,
read founders’.

217 line 2 for conception read
conceptions.

224 line 4 from bobtom of
bext for 1871 vead 1870.

259 Tline 8 from bobtom of text
after it does inseirt not.

267 note (¢) dele ‘in the ap-
pendix.’

285 note (6) for supra p. 386
vead {ufira pp. 818-10.

333 line 11 for Stlka wread
Sulka.

. 368 line 1 fur the read a.

381 line 6 for Maina gread
Mannu.

443 Remark 3 line 1 for Ra-
joneekliub read Rajo-
neekdng.

604 note line 10 for Bhawat
vead Bhagwab.

608 note after . J. 18838 p. 31
insert 8. G, L L. R.
7 Bom. 222,

| Page 612note (5) for Taganath read

Jaganndth,

629 note (¢) after  Dig aid )
Title * Action)

653 note (¢) line 6 jor Guje-
rith read Gujardb.

664 note (z) para. 2 foy Bi-
lass rend Bilaso.

621 note (o) para. 2 line 10
Jor  Ramalkannt read
Ramakaunt. i

632 note line ¢ from hottom
addd see below p, 703,

715 note (a) for Chap. VI
Sec. 7 read Sec. VII
para. 2 and Sec. V.

742 note line 9 for Usbnas
read Udanas,

742 line 12 for Guneshidappa
read, Garnshidappa,

743 note (c) for Goeoolan-
nund  read  Gocgol-
anund.

751 note (d) line 9 from bot-
tom, for bhartvyam
read bhartavyam.

777 note () line & after 1883
add 8, C, I. L. R, 7
Bom, 155.

781 note (o) for (o) read (a).

786 note (/) line 4 from botis
tom for Briggs read
Briggs's.

7923 note (d) for Hirita read
Hirita.

817 note (a) line 2 for Sec.
vead Seo






INTRODUCTION,

L—0Operation of the Ilindi Lo,

Tae Hindf Law, so far as it governed the private
relations of the inhabitents of any purt of India, was nob
affeated by their reduction under British role,  Buf the new
Sovereiem thus acquireda power to legislate for them, and this
govereignty was in part delegated tothe East India Company
during' its existence and down to 1883 4. p. (a)

The application of the Hindd Law to likigation by tho
gourts in British India is authorized and regulated by
‘atatutes of the Imperial Parliament and by Regulations (5)
and Acts of the local Liegislatures.

+ Tt is subject even without a statutory provision to mod:—
fication by custom, (¢) which indeed may be regarded ag the

() Bee Camplatl v, Holl, 1 Cowp. 2045 Moodley v.  The Bt
Tndie Company, 1 Br, R. 460 ; Dobic v.  The Temporalities Board,
L.R. 7. A, C.abp,146. Lewis on the Government of Dependencies,
208, g8,, and Nole m,

(b) Sue the Statutes 18 Cleo. 1L ¢, €35 21 Geo. ITL e. 70; 4 Gea.
IV. cv 715 St 24 and 25 Vie. ¢. 104; and the Letters Patent of tha
igh Coart ander thut Statute. These are discussed in the case of
labdnddas . Ndvandds, 1. L. B, 5 Bom. 154, and other cases thers
veferred to.  Tlor the Mofussil, sec Bombay Reg. IV, Sec. 28 of 1827,
Undar this a collackion of the caste rules of Gujardt was made by
| "Ar, Borradaile, to which the Courts were directed to conform in all
cases bo swhich they applied, by a Circular Order of the lato Saddar
Addlat, dated 24th Decomber 1827

(e) Ses Mann I. 108, 110. IL 12, 18, VIT. 208, VIIL 41; 42, 46.
Vyavahira May, Oli. I. Sec. 13, Ch. IV Bec! V. 10, 1L, Vijadnefvaio
onYa_]ﬁavalL}'a B. IL Sloka 4 ; Coleb, Dig., Bk. 1, Ch. 117 49,
Clomm. ad fin, and note ; T\ 50. Bk 1L, Oh: TV, TN 1}3 Com, Yﬁ;ﬁa-
valkya, Bk. 1T, 117 note by Roer and Montrion ; Collector of Madura
v, Mootao Ramalings, 12 M. L A, 887,

1n




OPERATION OF THE nmﬁx‘r LAY,

'bamﬁ, for all secular purposes, of the Hind( Law itself. {cu}

Thus, when o custom is proved, it supersedes the geneval
daw 8o far as it extends; bub the general law still regulates |
all that lies boyond the scope of the custom. (b) The duty
devolving, according to the Hindf sages, upon a conqueror
of maintaining the customary private law of the conquored.

_ territory, (c) bas been recognized ag fully, or cyen more

fully, by the British Courts than by the Tegislature, . Thuy'
the Privy Council says in Rémalakshmi Ammal v, Sivanan-
tha Perumal Sethurayar (d) :— Their Lordshipsi are fally
sensible of the importance and justice of giving effect o
“long-established nsages ﬁmsbmg in particular districts and:
fmilies in India.” They give cffect to a conrse of descbnt
in a family, ditforing from the ordinary course of descent (g); -
and to o right of a reigning r4jd to select his heir (/) foundod
+ on custorn though for some time disused or not distinetly
nsserted.  In the Collector of Madurd v. Moottoo Rémalinga
Sathupathy (¢) their Lordships' dwell on  the importance.

! ~of the opinions of Pandits, such as those collected in the

present work. By Bombay Regulation II. of 1827, « Hindn
law officer was attached to the Sadder Adélat, and one to
oach Zilla Coart, and questions of Hindd Law wero disposed

(&) See Bhiu Nandji v. Sundrabdi, 11 Bom. H. C. R, 249; Mathwrd
Neikin v, Bsw Ndikin, I L. R, 4 Bom, 545 3 Lulloobhoy Bappaobhoy
% Cassibdi, L. B, 7 L. A, atip. 237,

5 (b) Neolkisto, Deb  Burmono v Beerchander Thdkoor and nﬂam'a,
19 M. T. A, b23.

{8y Manu VI, 203. Véghiav. T. 842, Tho same edited: by Tsmﬁrdan
Ma'hmlcb pods8; Cloleb. Dig,, Bk, I1,, Ch. L1I., 'I‘ GD !

L (d) 14 ML L. A, 570, 565, .

(e) Sawemlrmm‘k Tooy v. Museamut Hoerdnones Btmnona‘ah 12 M

AL 81,91

(/) ‘Noalkisto Deb Burniono v. Beerchunder ’I'MK-nw and uﬂm's. 12

-\II;&‘LD&O

i) 12 M. TAL 897, 438, 430, See also Lv"l'oob?un_; Bavpp;mi‘mm; v".
&;ss:bch, L. R 7 1A, atp. 230.  That the Sistris were nndes strong
veligions obligation, see Vasishtha TII, 6, Compare Savigny's Hig-
tory of the Roman Ly, Enghdh Tranglation, p. 284,



r accordance, generally, with the responses of these
officers,  Elach of the answers collected in this volume thas
became the basis of an actual decision. 'The functions of the
‘Hindi, as of the Mahomedan law officers wore virtuslly sof
aside by the new Uivil Procedure Code Act VIIL of 1859;
Cand by Bombay Act [V, of 1864, supplementing (General)
Aot X1.' of 1864, the sections of the Regulation relating to
the Hind law officers werovepealed. Their services were dis-
continued,and the Hindd law has since then had to be collect-
‘ed from the recognised treatises and from’the records which
these officers (nsnally called Stistris) had left behind thom,

Residence within a Presidency town of which the chief
inhabitants ave English, does not, of itself, subject a Hindil
to the English law,(e) though in Bombay parbicular legis-
lation may to some extent have had this effect. (h)

Emigration from one %o another province of India does
not necessarily alter the law of inheritance to which the
emigrant family originally belonged.(e) This marks the
close connexion of the lnw of Inheritance amongst the Hin»
diis with their family law. Bt at the same time a customary

. law of inheritance may, it appears, be changed at his election
| by the person subjeot to it attaching himself to a class of the
community on which the custom does nob operate(d) and

(@) The Administrator Goneral of Bengal v, Renca Swrnownoyes
Dises, H M, 1. A, 387,

‘(b) Naproji Bevamji v, Rogers, 4 Bom. H. C. R., p. 28 ot seq.; Twrs
Kéhndas Narnndds, I L. R. 5 Bom. 154, 165, 170,

(0) Rulcherputhy Dudt et al, w. Bajunder Naregin Rie of al. 2
M. L A. 132, Compare on this point Rdni Pudodeati v. B. Doolar
Biagh ot al. 4 M, T. A. 250, with Riny Srimuli Debealey. Ry Kdond
Tt ef al. 1bid. 292 ; Chundro Sheeklur Roy v. Nubin Soonder Koy
etal 20, W. R. 197 ; Nobin Clhaader v, Jundrdhun Misser, C. W. B
Bp. No: p. 875 Lukked Debed v, Gungigobind Doley ef al. Ibid. for
111864, p. 565 the Rajib of Coorg's case, and others quoted in 2 Novk,
L: € 474 and 12 M. T. AL 90; 1 Beng. Law R. 26 P. C. 8 €. W. R.
261

(@) Abraham v. dbraligin, 9 M, 1, A, 185,




: s“bjﬁcl‘a to a differont law. ' Tt may be sbandoned in: favour
' of the general luw eithor by agreement or desuetnde. (o) In

Rdjah Nupendur Ndrain v. Righondth Ndrdyan Dcy(!l) A
was held thit afamily custom as to intermarrviages might

be proved by declarations made by members of the family,
Buv still the eourse of devolution preseribed by law cannotbe
altered by & mere private agreement. (¢)

Ina recent case nt Madras(d) it has been raled Hhat sincg
the passing of the Indian Succession Act native Christinn
families have no longer been free to adhore to the Hindit
Law of Buceession, hut that members born before the Act
came inbo operation would not be deprived of their rights
under the Hindi law. The latter point has been similarly |
ruled at Caleutta, (¢) i

In Mynd Boyee v. Ootardm (f )itwas held that the illegi-

' tamate sons of a Buropean by two. native women'conld ‘not

form a joint Hind0 family in the proper sense, but could
constitute  thomselves parceners in the enjoyment of their
property after the manner of a Hindfl joint family.”? Bea
further Tord Westbury’s judgmont in Burlow v. Orde () to
tho effect that in the absence of a generul le lovi, the law
_apphicable fo the succession of any individuul depends on
his personal statug, which a.gun mainly dlpanda on l’lIS
rehgmn (h )

() Abrahean v, Alwaham supre; Court of Wards v. Pirthd Stagh,
21 W. R. 88, 92, 0, B.; Borada Debed v, Rijdh Prinkishon Stwgh, 2
COW. R, 81,12 M. L A supra.  SBeo further below, and Index ** Cus-
tom:"” y

(b) C. W. R. for 1884, p.'20.

(¢) Bilkvishug Trimbak Tendulkar v. Sin m-uu.a;. 1. L, Bi 8 Borm. bdy
57, Bea I ve Kahfindis Narandas, 1. L. R. 5 Bom, 154,164,

(d) Ponnusdmi Nadan v. Dorasdms A{‘;Jan-. I, L. R 2 Mad. 209,

(&) Sarkics v. Prosonomoyee Dossce, T, Tio R 6 Cal. 794,

(f)8 M, LA, 400.

(o) 18 M. T. A, 277, 307. !

(4 Sce In re Kaldndfs Narandds, T. T, R. 5 Bom, 154,



~In litigation ‘betwoen a Hindh on the one side and a
Mahomedan, o Christian or 4 Parsee on the other, it some.

times happens that the decision would be different according

as the law governing the one or the other party as a member

of & class should be applied.  The Statute 21 Geo. I1L, ¢.

70, § 17, enabling the Supreme Court to hear and determine

all suits ngninst inhabitants of Caleatta provides “ that their

inheritance and succession to lands, rents, and goods, and

all matters of contract and dealing between party and par by

shall be determined, in the case of Mahomedans, by the laws

and usages of Mahomedans, and in the case of Gentoos, by

the laws and usages of Gentoos ; and where only one of the

parties shall be a Mahomedan or Gentoo, by the laws and
usages of the defendant.’” The Statute 4 Geo. IV, ¢. 71, 7,

17, enabled the Crown to confora jurisdiction on the Supreme.
Court of Bombay, similar to that enjoyed by the Sunpreme

"Conrt of Bengal, and the Charter founded on this Statute,

after giving anthority to the Supreme Court * to hear and

. determine all suits and actions that may be brought against

the inhabitants of Bombay,” continues thus—*¢ yet, neverthe-

less, in the cases of Mahomedans or Gentoos, their inheri-

tance and succosgion to lands, rents, and goodsand all
| matters of contract and dealing l:etwwn party aud party,

shall be determined, in the case of the Mahomedans, by the

laws and usages of the Mahomedans, and where the parbies

are Gentoos, by the laws and nsages of the Gentoos, or by’
sich laws aod usages as the same wonld have heen deter-

mined by, if the suit had been brought and the action com-

menced in o Native Court; and where one of the parties

shall be a Mahomedan or Gentoo, by the laws and usages

of the defendant.”

On the construction of the Statute 21 Geo IIL., 0. 70,8
17, Pontifex, J., would *“ confine the words ¢ their inheritance
and  succession’ to questions relating to inheritance and
.succession by the defendants,” “The present,’” he said, © ig
a question of the plaintilf’s succession and, therefore, not



erminable by the laws and usages of the Gﬂnﬁﬂos.”(ﬂ,) 1t
can hardly have beon intended that a Gentoo should lose
his law of inhoritance whenever he entered the Conrt to

enforce it. In the Bombay Charter (asin that of the =
Supreme Court of Madras, para. 82,) the expression is slighitly.

varied, yet the mere words would, equally with the Statute,
admif of the construction put on the latter at Caleutta. It
eannot well be doubted, however, that the Statutes and the
Charters alike were intended to preserve the Hindf and
Mahomedan laws of inheritance amongst Hindfls and Maho-
medans.(b)  The provision for the case of only “ one of the
parties ” being ¢ a Mahomedan or Gentoo” had relation

primarily, if not solely, to the cases of * contract and deal~

ing between party and party ” in which the principle “In
pactionibus et conventionibus mnusquisque se sua lege defon-
dere potest “’—is one of general though ot of univorsal
application.  On a different construction of these provisions
the property of a HindQ transferred to a Christian wight
have been freed from the claim of widows and daughters
to maintenance, but at the sume time subjected to dower,
It could not have been intended by the Legislature
that the power of a Mahomedan to convey should be
measured by the HindQ law.’ (¢) But where theve has

been o contract between a Christian and a Hindd, on which :

the Hindd is sued, the right of each to his own law is equal
tio that of his adversary, and in such a case it is provided
in favour of the defendant that he shall have the benefit of
his own law, with which he is assumed to have heen
comparatively fariliar, (d)

(a) Barkios v. Prosonomoyee Dossee, 1, LR 6 Cal, 794, 808, Gentoo’
means Hindd.

(b} Bee In re Kibindas Narandés, T, L. R. 5 Bom 154, 166.

(¢} Per Sir M, R. Westropp, C. J., in Lakshmandis Sarupchand v.
Daerat, 1. L. R, 6 Bom. 168, 184, ‘

(d) Compare the language of Lord l‘lleubomug,h in H, v. Pw!on,
20 EHowell's St. Trials, 94d.5, quoted by Siv G. 0. Lewis, Goyern-
ment of Dependeumos. Notbe (m), p. 872,

%



| OPERATION OF THE HINDU TAW.

- o mofussil of the Bombay Presidency the Regulation

'(IV of 1827, § 26,) says— The law to be observed in tho
trial of suits shall be Acts of Parlinment and Regulations of
Government applicable to the case ; in the absence of such
Acts and Regulations, the usage of the country in which
the suit arose ; if none such appears, the law of the defen-
dant, and in the absence of specific law and usage, justice,
oquity and good conscience alone.” Here the law of the
defendant prevails, failing Statute law and usage of tho
country, but such usage there is governing inheritance,
partition, adoption and the whole province of family law
amongst the Hindis, The provision in favour of the defen-
dant is not meant to have an operation such as to enable

one man to dispose of another’s rights. (a) It is frequently

a matter of accident which of the two parbies to a suit 18
plaintiff and which defendant, and only where the plaintiff

for instance could dispose snd has disposed of vights of
his own, is he deprived, failing Statute law and custom,

in case of an alleged infringement of the right under
another pevsonal law, of aremedy adhering to the right
under his own personal law. A son or a wifs cannob
bo deprived of a real right under the Hinda law by a mere
transter to a Christian ; the  ownership ” transferred can-
not be greater than that of him who transfers it, and cannot
be enlarged in the Christian’s hands merely because under
the English law the (Hindf’s) ownership would perhaps
have been unencumbered. How far then the volition of a
Hindd passes property, depends on his law, as in the case
of a Christian on the English law. What porsonal daty can
be enforced against a Hind( will sometimes depend on the
Hinda law, and especially the lasw of Inheritance. In the
sphere of contract the Statuto law (b) has now, for most
purposes, superseded the Hind( law, and even in giving
effect to the Hindd law of property and family law, equitablo

{a.) Liakskmandis Sarukchand v. Dasrad, Lo L. R, 6. Bom, 183,
() The Indian Contraet Act TX, of 1872. See alzo in Mollwo Murele
and Co. vi The Cownt of Wards, the dictum Supp. I. A ab p, 100,

J0



ear on ifs {levelopment in’ the axlgoncmﬁ to whlch the'
present age gives rise. (¢) This process is consistent with
the HindQ law which seeks always to undo what' has
been frandulently done, (&) and strives to enforce a ¢on-
gcientious fulfilment of engagements (¢); bub ag regards
a hevitage or tlie mutual relations of the persons inter-
gsted in property through family connexion or by rights
derived from tliose so connected, it rests always on tho
basis of the positive law. This, therofore, is by no means
saperseded by the perpetual extension and the diversity of
the cases broaght to decision in the courts ; a firm grasp of
its principles and main provisions becomes all the more
necoegsary ag details and particular instances mulbiply in the
reports, in order fo prevent the confusion which must arise
from the incautions admission of rules incongrnous in
their logical consequences with the Hindfl system. .

To be correotly apprehended the Hindii law, like other |
systems of law, must be studied in its history, and in its
connexion with the religious and cthical notions of the
people amongst whom it has come to prevail, The
interpretation given to its ancient precopts by the com-

mentators of anthority, has been largely  influenced
by the philosophical systems. () The texts have in
gome instances been manipulated - in order to  bring
them iuoto accordance with mnotions of  comparatively
recent growth, Thus bo reduce the law presented by the
gourees to precision and harmony, there is need for a sbrich

(@) Boo Tn re Kahindds Narandds, I. L. B. 5 Bom. 154  Pile of
Printed Tudgments for 1880, p. 118, referring to 1 Morl. Dig. 106 ; 2
Bom. H. C.R. 52; 4 Beng. L. R. 8, A. C, As to fhe doetring of
sotice, seo I. T, R. 6 Bom. 183, 207, referving’ to Radhdndth Doss v,
Gishorne, 14, M. T. A, ot p. 17,

() Vyay. May. Ch, IV., Sec 7, para. 9. Stakes H. L. B. 7.

(2) Vyav. May. Ch. IX., 4, 10. Stokes H. L. B. 134, 136.

(d) See Vasightha, Ch. XVI, paras. 1, 5, and Note, Trangl. p, 78,
(lo. Di. B. 1., Ch. IL., 1. 49, Cornm. and note. ;



| SOURCES or THE mIND LAW. I

i rabher widely-ranging criticism. Those sources, however,
or ab least the more ancient ones, are looked on as of so
sacred a character; the references to them by the accepted
guides of ethical and legal thought, are so frequent and
' 50 submussive; the tendency of customs even where it has
1 diverged from their teaching, is so strong to revert to
" obedionce to their rational coramands, («) that a study of
them, some comprehension of their character and teachings,
is indispensable as a foundation for a true mastery of the
practical law of to«day.

Il—Souvrces or TuE Hixpy LAw.

L—0u the Authoritios of the Hindd Law as prevailing ip
the Bombay Presidency, -

”

s authoritics on the written Hind( Law in Western India Enumeration
| are, according to Colebrooke, (b) the Mitikshard of Vijuas
wedvara-and the Mayikhas, especinlly the Vyavahhramayiikha
L of  Nilakantha. 'Morley (¢) adde the Vyavalirawidhava
&‘:rma.}&smdhu, Smritikaustubha, Hemddri, Dattakamimamgd,
. and Dattakachandrikd, The quotations of the Sistris, ap-

; 'pended to their Vyavasthds, which perhaps afford the most

| tragtworthy information on the subjoct, show that the
- following works are considered by them the sources of the
| writken Jaw on this side of India :— ’

1. The Mitakshard of Vijlianesvara,

2. The Mayfikhas of Nilakanths, and especially the Vya-
vahiramay(kha,

_ 8. The Viramitrodaya of Mitramigra,

(@) Corpare the remarks of Innes, &, 8g to the gnbmigaion of tha
non-Aryan tribes to the Hindd Taw in Muttu Vadugenadha Tévar v.
Dora Singha Tévar, T. L. R. 3 Mad. at p. 809,

(b) Strange, Bl H. I, 4th ed,, p. 318. Preface to Treatises on
Inheritance, Stokes’s T. L. B, p. 173,

< (e) Digest 11, CCXXIL.

2H




bive posi-
m,

AUTHORITIES ON WRITTEN LAW.

The Dattakamimimsa of Nendapandita and |
Dattakmhanclnka of [Devandabhatta] Kubera. (a)

6. The Nirayasindhn of Kamalikara,

7 and 8. The Dharmasindhu of Kisinitha Upddhydya .
and the Safskivakanstubha of Anantadova,

9, and lastly, in certain cases the Dharmagastras, or the
Sruritis and Upasmritis, which are considered to be
Rishivikyini, ¢ sayings of the sages,” fogether with
their commentaries. These results have been corro-
borated by the concurrent testimony of those Law .
Officers and Pandits syhom we have had an oppor=
tunity of consulting. '

2. The relative position of these works to each nther may
bo deseribed as follows:—In the Mardthi country and i in
Northern Kinara the doctrines of the Mitiksharfy are pa.ra-
mounnt; the Vyavahuwmuyﬂ.klm, the Viramitrodaya and the
rost aro tobe nsed as secondary suthorities only.  They serve *
to illustrate the Mithkshard and to supplement it. But they
may be followed so far ‘only as their doctrines do not stand
in' opposition to the express precepts or to the general
principles of the Mitdksharfi. (b) Among the secondary
authorities, the Vyavahfivamaytlkhe takes precedence of tho
Viramitrodaya. (¢) The Dattakamimimsd and the Dattaka~

{«) Rao Saheb V. N. Mandlik, Vyavahiramayikha and YA&ju.
Tntrod., p. lxxii, is right in objecting to Mr. Sutherland’s conjecs’
tnve, which attributes the mu.homhip of the Dattakachandriké to
Deovandabhatta.

(5) See ke Collector of Madura v. Mootoo Ruma?mga Sathupatiy,
12, M, 1. A. 438 ; Ndarayan Babaji v. Nans Manohor, ¥ Bom. H.O.R.
107, 169, A« C. J.3 Krishniji Vyankatesh v. Pinderang, 12 Tbid. 65 ;
Tiihi v, Qovind waled Tejé, To. 1. R, 1 Bom. 106 ; Lakshman Didd
Niilk vo Ramehandra Dadd Niik, 565 8. C. mappcal to P. C. L. R. 7
1. A. ab p. 1015 Bamfeoonpur v. Uniner, 1 Borr, R, 460,

{e) See Colebrooke’s Introduction to Treatises on Tnh., Stokes’s H.

‘L. B.173, 176, 178; Gridhari Dall v. The Beagul Goot., 12 M. 1. A,

646,



MITAKSHARA.

&/ iy

“ohandriké, the lattor less than tho former, are supplementary
| authorities on the law of adoption. Their opinions, however,
are not considered of so great im portance, but that they may
‘b seb aside on general grounds, in case they are opposed to
. - the doetrines of the Vyavahdvamayfkha or of the Dharma-
sindbu and Nirpayssindhu, The fwo latter works and the
Bamskirakaustubhs, occupy an almost equal position in re-
gard to questions on ceremonies and penances. They are
more frequently consulted by the Sdstris of the Marafha
country than the Maytkhas, which refer to the same portions
of the Dharma. Among these three, the Nirpayasindhu is
held in the greatest esteem.

All points of law, which may be left undecided by the
works mentioned; may be seftled according to passages from
the Smritis or Dhurmasistras, or even from the Purdnas.
The latter haye less anthority than the former, and may
be overruled by them. (a¢) In case of a conflict between
the rules of the Smrifis either may be followed, as reason-
ing on principles of equity (yoktivichara) shall decide the
solution, (b)

Tho law of GujarBt in some cases, it seems, alters the
order of the authorities and places the Vyavaldvamaykha
before the Mitdkshard, As an instance may be quoted the
‘cage of & sister’s succession fo her brother’s estate, imme-
diately after tho paternal grandmother, whieh, in accordance
with, the Maylkha, is allowed in Gujardt. How far pro-
cisely this preference of the Maylkha goes, is a matter of
some doubt, to be cleaved up by judivial determination. (z)

() Vyltsa L 4 “Where a conflict between the Bruti, Smriti
and Pardnas appears, thie text of the Sruti is the norm; bub in case
of & conflict betweon the (latter) two, the Smriti is proferable’’

(5) Bee Muir's Sauskrib Texts, 11;, 165, and 111., 179, &o.

{¢) See below ; B.I, Introd, secl. 4, B. (7); Introductory remarks
to Ch. TL, sect. 14, I, A. 1. ; the case of Vijayarangan v. Lakshmen,
8 Bombay H. C. B, 244 0. €. J.; Ledubkat v. Mankuearbad, 1. Lo R,




iy 12 | AUTHORYMES 'ON WRITEN 14w,
; J The first of these anthoritios, the Milakshard, (a) is b'ha

famous commentary of Vll}uunesvara on the Insbitutes of

2 Bom. 888, L. R. 7. 1. A. 212; 8. A, No. 158 of 1870, decided on
Maveh 27, 1871, Bow, H. C. printed Judgments Wile for 1871,

. Rao Saheb V. N. Mandlik (Introd. to Vyavahfirnmay@kha and
Yijnavalkya, p. 1,) bas found fanlt with the above statement of the
sources of the Hindd Law in Bombay, and of their velative importance.
He thinks that khe editors of the Digest consider the MitAkshard, the
Maytlsha and the Nimmayasindhu the only recognised official gnides
for settling the Hindd law, and adds that this opinion is a grave error,
The censtre however rests ot an entire misapprehension of the views
entertained.  Inthe firss two editions of this work, the Dkawinasdstras
and thesr Cammenfaries have been menkioned as the ninth' division
of the sources of the law (as administered in Bombay), and in the
amplification of that passage, the Purdnae, likowise, have been named.
‘What the editors bave stated and siill hold, is that the eight works,
snnmerated by nawe, hold the firsh rank among the legnl works,
uged in Bombay, and that their docérines cannot be set asido lightly
in favour of conflicting opinions.of other authars, however mugh
the latter may please individual taste. The editors have further
poinled oub that the numerous omissions in the standard worke may
he supplied by information, derived from the dicta of the anthors of
Smritis, whether these be contaiued in complete original breatises
(Bltras or Dharmadistrag), or in quotations given by tlre medieval
Nibandhalkéirag, and by reagoning on prmmplm of equity. In acoord-
ance with these principles, they have in the nokes on the eases,
freely drawn on published and unpublished legal works, nof contained
in their list, in order to elucidate points left undecided or donbitfnl
in the Mitdkshard Maydkha, &o.  But i did not enter into their plan
bo give & veview of the medieval literature en Dharms or on Vyava-
hiéira, and without such o review no useful purpose, they thonght,
could he servect by printing a merve list of authors’ names and of titles,

. The Rao Saheb has given such a list, at pp. 1x. and lix. of hig Infro-
duction, but one drawn wp with solittle regard to system that in
some instances the same works are enteved under twop namres, and
treatises on sacrifices, astrology, astrenomy and philosophy, nay
poetical and story-books ave placed side by side with works en the
civil and veligious law. The liss, given ab pp. luviii: and  Ixix.,

(¢) The proper title of the work, which however is used in the
MBS, only, is Rijumitaksherafika.



m'nixqmni.

djtiavalkya. The latter work, which probabTy i8 & versi-
'hcatxon of a Dharmasitra, t.e.;, of a set of aphorisms on
Dharma he](mglrlg to the White Yajurveda, (a) containg about

a thousand verses divided into three chapters (kandas) which .

trent vespectively of fthe rule of conduct’ {(Achara), of eivil
‘and criminal law (vyavabéra), and of penances (prayaschitta).
As may be inferred from the small extent of Yajnavallya’s

‘which is stated to have been mmplled Trom s wers of busbrls,
| eontaing several double and inaceuvate entries, (sneh as Mitdkshard
and Vijidncsvars, Sarvamayikho, =all the Mayakhas nnd the sepa-
. rate titles of the twelve Mayikhas, such as Madhava, Dinakavoddyota,
&e.; where specifications are reguired. It is incomplete also, as the

Rao Saheb himself suspects, and appears to have been made up

exclusively by Konkapastha and Desastha Pandits. Much fuller
information on the legal books, eonsnlted by the Bombay Pandits
may be obtained from Dr. Bithler’s Catalogues of MSS. from
CGujarfith (fase, TEL., p. 67 seq.) and Dr, Kielhorn's Qatalogue of M3S.
from the Sonthern Mardthé Country. As regards the comparative
estimagtion in which the books, contained in the Rao Saheb's list, are
held, no information iz given—an omission which makes it almost
valueless for the purpose which it is intended to serve. The faci that
a good many other books hesides those ennmerated in the Digest are
consulted, 7. ¢., oceasionally referred to by Pandits, proves noghing
against the opinion advanced by the editors that the eight worke,
named above, are the standard authorities, nor do the Rao Saheb's
remarks on the Mitdkshard (p. Ixxi) disprove its presminence,
ag far a3 questions of the Civil Law are concerned. His dictum
+ that there is nothing remarkable sbout the book is controverted by

oV the view of the responsible Court Sdstris as pointed out in Krishndjz

SN Vf,rmwfrtt.t‘:’sh Vo Pdndwreng, 12 Bom, H. C. R, 65, and in Lellubliis
Bui;mbmiw Mantuverbfi, L. L. R.2 Bo. 8., abpp. 418, 445, snd of many
Nexcellont native ﬂuthontles, as well as by the respectful treatrment
accorded to Vijidnayogin, in the best nafive compilations of the
lich and 17¢h centuriss, His remark that the works of Knmald-

karn, Mﬂadham,_Nurﬁyana and other Bhattas ave mors frequently

consalted than the Mitéksharfh is true. Bub the reason of this is
that, under British pule; with its organized judicidry, Pﬂnﬂlts wre
t.tmaulted by the people nob on ecivil law, but on vows, PENENCES,
ceremonies, und other matters of the religious law, on which sub-
jeets. the books, named by him, give fuller informabion than the
Mitdkshara.

() Sao below.
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exhanst their subject, nor ave in every case easily intolligible,
Vijadnosvara romedies the defects of his original, not ouly
by full verbal-interpretations, but also by adding long disous-
sions on dorbtful points, and by illustrating and developing
Yijhavallya’s and his own doctrines by quotations feom the
Institutes of other Rishis.  For he holds the opinion, which
igalso the generally received one among modern Hindd lnw-
yers, that the Smritis or varions Institutes of Law form one
body, and are intended to supplement each other. (a) But
this opinion occasivnally misleads him, and causes him in some
fow cases to explain the text of Yajnavalkya in a mannoer
inconsistent with the rules of sound inferpretation. With
these occasional excepbions, his expositions certainly marit
the high repute in which they long have stood swith the
learned of the greater part of the Indian Penivsula. The

(@) Vijndnedvara says in his commentary on Yijtidvalkya 1, 6,
which containg an enumeration of certain authors of Smritis, (Mit.
Achiral, 12, 15, BabirAm’s edision of Samvat 1868) :— i

#he meaning (of this verse, 1. 5,) is that the Institutes of Laow

* composed by Yijiavalkya onght to be studied. The ennmeration
{of authors of Smritis given in this verse) is not intended to be
exhaustive, but merely to give examples. ‘Lhercfore (this verse) does
not exclude (the works of) Baudhiyana and others (who are nob
mentioned) from the Institntes of Luw; as esch of thean {Smritis)
pussesses authority, the points left doubtful (by one) may be decided -
according bo others. 1f one set of Institutes contradicts the other,
then, there iz an option.”—8See Manu 11, 10,14 ; XII. 105, 106 ; Vyay.s
May,, oh. I, pl. 12; Col. V. Dig. sect, 7, 424 ; Mit. in 1. Muen, H. L. 188,
Muir's Bangkrit Texts L1., 165 ; 111,179, ss., and as to the applications
of the texts, Bhyah Ram Singh v, Bhyak Ugur Singh, 18 M. T. A.
8990, and Collector of Madura v. Mootoo Ramelinge Sdthapathy, 12
M., A, atp. 498,

The Hindd commentators always endeavour, even ot the cost
of much sbraining, boexiract consistent rules from texts which they
regard as equally above human censura “comme d’aprés la méthode
des légistes il fuub que les textes aient raison lorsqu’ils ne présentent
ancun sens.’” See Goldstiicker *“ On the Defisiencies.in the Adminis
‘tration of the Hindw Law,” p. 2.
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explanation of Yajulvallya’s text, make tho Mitikshard
* rather a new and oviginal work, based on Yijidvalkya than
a mere gloss, and one more fit t’a gorve a3 a code of law than
the origingl. | Bub extensive as the MitAkshard, is, it does noti

“ provide for all the cases avising, and, if used alone, would

often leave the lawyer withont gnidance for his decision,

‘Regarvdingthe life and tithes of Vijiidnedvaralittle is known.
Recent discoveries, however, make it possible to fix his
date with greater certainty than could be done formerly.
Mr. Colebrooke (@) placed Vijiiinesvara between 800-—1800
‘A, b., beeause, on the one hand, he is said to haye belonged
to an order of ascetios founded by bunl\aruuhmya, who lived
in the &th century A. »., and because, on the other hand,

Vigvedvara, the oldest commentator, flonrished in the

T14th century of the Christian era, Ho adds that if the Dha-
resvara, (b) ‘the lord of Dhard,’ quoted in the Mitikshard
is the same as the famous Bhojardja, king of Dhird, the re-
moter limit of Vijiianesvara's age will be contracted by more
than a century. In favoar of Mr. Colebrooke’s latter states
ment, Kamalikara’s testimony may be adduced, who in the
Vivadatindava (succession of a widow) ascribes the same
Opinion to Bh(}_jﬁl fija, which the Mitikshard attributes to
Dhéredvara (the lord of Dhard),

A much better means for settling the dato of Vijfidnedvara
8, however, furnished by some verses, which are found at
the end of the Mitakshard in some of the oldest MSS. ( ¢) and
in the Bombay lithographed edition, and which were appa~
rently not unknown to Mr. Uolebrooke. (d)

(@) Stokes’s Hindd Law Books, p. 178.

() See, o g., Col. Mit. IT. 1., 8 (Stokes, p. 420).

() The MS. of the Govh. of Bombay, dated Saka Sarvab 1339,
| Dr. Bhda D&ji M8, and Ind, Off. No. 2170, dated Vlkmtrm Sarnvat,
/1835,

_{d) Stokes, p. 178,

[

_#ans and’&mphﬁMtw“B, aﬂded by Vunanasv ara to hig|



AUTHORITIES ON WRITTEN LAW.

l‘heve wa read verses 4 and 6 (a) ;-

L

4. ““There has not been, nor is nor will be on earth a
city, comparable to Kalydnapura; no king has been seen or
heard of, who is comparable to the illustrions Vikraméunka;
nothing else thas exists in this kalpa bears comparison with
the learned Vijifinesvarn, May these three: who resemble
(three) kalpa-creepers, be endowed with stability.”

6. “Up to the bridge of famdus (Rima), the hest of the
soions of Ragh's race, up to the lord of mountaing, up to the
western ocean, whose waves are raised by shoals of nimble
fishes, and up to the eastern ocean, may the lord Vikramdi-
ditiya protect this world, as long as moon and stars endure.”’

Vijiidnesvara lived, therefore, in & city called Kalydnapura,
nnder a king named Vikramiditya or Vikraméinka. As the
learned Pandit, by speaking of his opponents as ¢the North-
ermers’ shows (b) that he was an inhabitant of Southern India,
it eannot be doubtful that the Kalyinapurs named by him is
the ancient town in the Nizim’s dominions, which from the
10th to the 14th century was the seat of the rvestored
Ohalukya dynasty, (¢) This identification is supported by
fhe consideration that Kalydna in the Dekhan is the only
town of that name, where princes, called Vikramiditya, ave
koown to have ruled. One of these, Vikramfditya-Ka-
livikrama - Parméidirdya, bore also, according to the festi-
mony of his chief Pandit and panegyrist, Bilhana, the not

(2) See Journ. Bo. Br. Roy. As, Soc. IX,, pp, 134-138; and lxxive—
Ixsvi. The recovery of the Vikramfnkadevacharita makes it
probable that Vikraménkopamah, not Vikramfirkopamah, is the cor-
rect reading in verse4. Thestatement madeat the end of the article,
that the concluding verses belong not to Vijiidnesvara, but to some
copyist, is no longer safe. Recent researches show bhat most if nok
all Sanskrit anthors appended totheir works statements regarvd-
ing their own private affairs, which frequently are not in harmony
with our notions of modesty.

(6) Bee Jonrn. Bo. Br. Ag Boe. IX., p. lxxv.

(¢) Regarding the Chilukya dynasty, see Siv W, Ll]:oht, Jonrn.
Bengal Br. As. 8ce. LV, p. 4.



IMITAKSIARA.
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vor, common appellatlon, Vikraménka, ( Lr) Ho appears to bo
the prince named as Vijidnesyara’s conternporarys - His reign
falls aceording to Lis inscriptions between the years 1076 —
1127 'A.p. Hence it nay be inferved that Vijifnesvara wrote
in the latter half of the eleventh century, a eonclusion which
agreed woll nongh with his quoting Blioja of Dhira, who
flourished in the fivst holf of the sawme ceuntury. (b) It may
bo added that Viji jiianosvara cortainly was an ascetic, bocause
he receives the title paramahamsapivivrajakichirya. By
sect he was o Vaishnava. His father’s name was Padmani-
bha-bhatta and belonged to the Bhiradvija gotra. The
discovery that Vijoauesvara was an inhabitant of Kalydua in
| ithe Dekhan, and a coutemporary, if not a protogé, of the
most powerful king whom the restored Chalnkya dynasty
produced, explains why his book was adopted as the standand
work in Western and Southern India, sud even in the v LH{‘_Y
of the Ganges,
The cxp]u-nm.-ma of the Mithksharh is facilitated by $wo
 Sanskrit commentaries, the above-mentioned Subodhind of
| Vidvedvarabhatta and the LakshmivyAkhyfina, commonly
. ealled Bilumbhattatikd, the work of a lady, Lakshmidevi,
who tock the nom de plume Balambhatta. (e) Visvedvara's
comment explains selected passages only, while Lakshmidevi
gives a full and continuons verbal interprotalion of the
Mitdlksharl accompanied by lengthy discussions, = She genc-
rally advoeates latitudinarian views, and gives the widest
| inferprefation possible to every torm of Y ajuavallcya.
‘Instances of this tendem.y may bo gcen in tho quotations
given below. Her opinicns are held in compavatively small
- esteem, and are havdly ever brought forward by the Sdstris,
- il nnsupported by other authorities.

(@) See Vikeamiuokadevacharita of Bilbana, passim.
(&) See Indian Anpiqnary, VL, p. 50, seq.
tc) See Colebrooke Stokes’s H. L., p. 177, Aubfrechf, Catal. Oxf,
MBS, p. 262a; 1. B. Hall Cotitribution fewards Ind.  Bibl, p, 174,
The eorrect form of Lakshmideyi's family name is Pdayagande. -
3 u




Tywo other works, the Viramitrodaya and the Yijfinvalkyas
dharmacistrgnibandha, a commentary on Yijfavalkys, by
Aparddityadeva, or Apararks, also give great assistance for
the explanation of the Mitikshar, About the former
more will be said below. As rogards Aparfirka’s bulky
worls, it must be noted that Mr. Colebrooke recognised its
importance, and frequently quoted it. (@) If his example
hae not been followed in the first edition of bhis
work, 'the sole reason wag that no MSS. were then
procutable in Bombay. The Nibandha is now acdessible
in several copies, and has been used to elucidate several
important points. Aparirks or Apavidityadeva belonged fo
ihe Konkana branch of the princely house of the Silaras, or
&ilakiras, who had their seat at Puri, and held the Konkana
as woll as the adjacent parks of the Dekhan as feudatories,
fivat of the Rithors of MAnyakheta-MAallchet, and later of the
Chilukyas of Kalydna. He reigned and wrote between
1140—1186 A. 1., shiortly after Vijilnesyara’s times. (5) His.
doctrinos closoly resemble those of his illustrions prodecessor ;
goveral passages of his work look like amplifications of
Vijiiknesyara’s dicta, and are of great value for the correct
interpretation of the Mitdkshari, It dis, however, difficult
to say whether Aparirka in these cases actually used the
Mitkshard, or whether both drew from a common source.

Besides the native commentaries and Nibandhas, there is
tho excellent teomslation of the Mithksharh on Inheritance,
by Colebrooke, (¢) which has always beon made use of in trang-
lating the anthorities appended to the Vyavasthis. Ingome
placee we have been compelled to dissent {rom Colebrooke;

(a) Stokes's Hindu Law Books, p. 177, and Translation of the Mit.
on Inh., passin. }

(h) See Journ. Bo, Br. Ag. Soc., Vol. XIL. Report on Kagmir, p. 62,

() Mo treatises on the Hindd Law of Inheritance, translated by
11 "% Colebrooke, Calouita, 1810, 4t0. Reprinted in Wh, Stokes's
Hindt Law Books, Madras, 1865, and by Girish Chandrs Tavkalankax,
Caloutta, 1870,
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but we aro persnaded that i mnearly all these imstances
Cualebrooke had different readings of the text before him.
The first purt of the Vyavahirakinda of the Mitkishara has
been translated by W. H. Macnaghten, = The edition of the
Samskrib text of the Mitkshard used for the Digest is that
issucd by Bibaram, Samyat 1869. _

4, The Vyavahdramayilchs is the sixth Mayfikhas or “ray’ Vtyﬂivlahﬂlﬁn»
of the Bhagavanta-bhislcara, “the sun,’ composed (with the e
permission of, and dedicated to, king Bhagavantadeva,) by
Nilakanthabhatta. The Bhiskara, which consists of twelve
“rays’ ov divisions, forms an eneyclopedia of fhe sacred law
and ethics of the Hindlls, It contains t—

1. The Samskavamaylkha, on the sacraments,

2, The Achﬁ.mumyﬂkha, on the rale of conduct,

8. The Samayamaylkha, on times for festivals and reli-
‘gions rites,

4, The Sriddhamaytikha, on faneral oblations.

5, The Nitimaytikha, on polity.

6. The Vyavahiramay(kha, on Civil and Criminal Law.

7 The Dﬂnamayﬁkha., on religions gifts,

8. The Utsargamayikha, on the dedication of tanks,
ells, de.

9. The Pratishtbdmay(ikha, on the consecration of tem-
ples and idols.

10. The Priyaschittamaytkha, on penances,

11. The Suddhimayikha, on parification.

12, The .S&ntimn,yﬂkha., on averting evil omens.(a)

The Vyavahiramayikha, which has the greatest intevest

(@) See Borradaile in Stokes's H. L. B., p. 8: The correotness of
the order in. which the books arve enumerated is proved by the in-
troductory verses of each Maytkha, where the immediately preceding
one is always mentioned, as well ag by the longer introduction to one
of the MSS. of the Nitimayikha.
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i _Fm' the atudent of Hindf law, iy, like all the ot.]mr dmsions ol‘ i
‘the Bhiskara, a compilation based on texts from anciont

nritis, and interspersed with explanations, hoth original and

- hodowed from other writers on law. It treats of legal
procedure, of ovidence, and of all the vighteen titlos knows
to Hindd law, which, however, are arpanged in o pecaliar
manner differing from the systems of other Pandits, Tn his |
dootirines Nilakhantha follows pringipally the Mitélkshird
and the Madanaratna of Madanasiiithadeva(e), somebimes
preferring the latter to the former,  From acompurvison of the

- portions on inheritance of the Mayfikha and Madanarntna,
it wonld seem that Nilakantha sometimes even borrowed
opinions from Madana  withont acknowledgment,' Some
passages of the May(kha, e.q., the discussion on the validity
of corbain adoptions, ave abstracts of sections 'of the Dyvai-
taniriaya, a work by Sankara, the futher of Nilalkantha,
and are nopintelligible without the latber work. (8)

Of Nilakantha’s life and times some account has heen"
given by Borradaile, (2)  According to him, that Pandi it wos
of Dasastha-Méhirishtra descent and born in Benaves, Heo
lived, as one of his deseondants, Harabhalta Kasikar, told
Capfain Roberteon, the Collector of Pana, upwards, of two
hundeed years ago, 4.2, aboub 1600, sixteon generalions
‘hayving passed since his time. Other Puna Pandits gave itas
their opinion that Nilakantha’s works came into general uso
about the year 1700,0r 125 years bofore Borradaile wrote. (i)

(i) This anthor compiled an encyclopedia, sn-m'f ar o thnt of
Nilikaptha, the twelve Uddyotas.  The work, commenly callod Ma-
damaratng, bepra also the title Vyavahidraddyota.

(0 Stokes's Hindn L, B., p. b8, seq.; May., chap. IV, seck. V., &9
16

(e} Stokesls H. L. B, p. 7, geq.

(d) The porrectness of the information given to Borradails is now
ntbosted | Ly the paper of Professor Bal Sistrr, teanslubed in the
Ingrod ko Rao Habeb Y. N. Mandlik’s Vyavahfiramaydkha, p. lxcy,
For it appears that Niluixnut.im was the grandson of Nﬁ.lﬁym
" bbatha, who wrote in £ Saka Sarvab 1450, or 1535 A i 5
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e tule addnces also the statement made ab the end of
-aowa MRS, of tho Vyavaharamayikha, that Nilakanths
lived, whilet composing the Bhiskara, under the profection
of Bhagavantadeva, or Yuddhadra, a Réjpub chief of the
S'a"ngmﬁ tribe, who ruled over the town of Bhareha, near the
confluence of the Chumbal and of the Jamni. A poesible
doubt as to whether the passage containing these notes
8 genuine and its contenbts trustworthy, s removed
by the fact that many copies of the Siaiddha, Samskiva
cand Nitimayikhas likewise contain the statement that
Nilakantha-bhatta, son of Sankara- bhatta, ‘and grandson of
Narfiyanasini, was ordered by Bhagavantadeva, a king of the

Sangara dynasty, to compose the Bhiskara.  Some copies of

_ tl‘m;"\*itimﬂ}ﬂklm and of the Vyavahiramay(kha ennmerate also
nineteen or twenty ancestors of Bhagavantadeva. (a) At the

sanie {ime the anthor calls himself there Dikshinityivatafasd

_ fof Dekhant descent,” and thus confirms the report of the
- Puna Brahming:,  The edition of the Sanskrit text of the
Vyavaharamayllkha used for the Digest is the oblong
‘ Bclmb"ly edition of 1826, 'The translation of the passages
from the Mayiikha quoted in the Digest has been taken from

Boyradaile’s translation, This work, though in general of

great service, s frequently inaceurate.  Some passages of
, the text have been misunderstood, and others are not elearly
rendered.  Where this occurs in the passages quoted, the
correct translation hag been added in a note. (b) N

5. The Viramitrodaya is a compilation by Mitramigra, el
.

which consists of two kindas on Achira and on Vyavahea.(e)

(e) See Anfrecht, Oxf. Cat., pp. 230-81. His list does not quite
agree with that given in the 1st edition of the Digest.  The test of
the verses is 8o eorrupt that it cannot be settled without a collation
of fresh and wmare ancient copies.

() The translation of Rao Saheb V. N. Mandlik, puhllnlu.d in
Bowmbay, 1880, is, thougl in somo respecta better than Boreadaile’s, not
sufliciently acearate to wareant ibs adoption in the place of the old one.

(b} This would not bes matter of surprise if o third kinds on
penanced (priyndchitta) were found. DBub hitherbo only two have
become know.

'Wramil.:
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The latter is written nearly in' the same manner as the Mayf-
kba, Bat Mitramism adhoros more closely to the MithkshavA
than amy other writer o la,w. He froquently quotes its very
words 5 to which he nrlds further explanations and para-
phrases, At the saige time he onters on lengthy discussions '
vegarding tho opinions advocated by  Jimidtavahana,
Raghunandana, and the Smritichandrikd, Ogensionally be
goes beyond or dissents from the doctrines of the Mitékshara.
In the Vyavabirakinda (a) which has boen published, Mitra-
mifra says thatho was the son of Parafarima and grandson
of Hamsapandita, and that he composed his work hy order
of king Virasifiha, who, according to the last stanaa of tho
book, was the son of Madhukarasdha, The beginning of the
unpublished achirakinda gives a fuller account of the
ancostors of Mitramisra’s patron, among whom, Medinimalla,
Arvjuna, Malakhéina, Prataparndra, and = Madhukara' ave
enumorated,  Besides, it is stated that these kings were
Bundelds, (b) This last remark makes it possible to identify *
the anthor’s patron.

Virasimha is nobody else but the well-known Birsinh Dao
of Orchhd, who murdered Abul 'azl, the minister of Akbar,
and author of the Ayin-Akbari.(c) This chief, who was
violently persecuted by Akbar for the assassination of his
minister, was also a contemporary of Jehangir and Shih
Jehin.  The Viramitrodaye, therefore, must have boen
writhen in the first half of tho 17th centary, or a little
later than we had placed it according to internal evidence in
the first edition of this work. The references in the Digoest
are to the quarto edition published by Ohfidamani at Khidi-
rapura, 1815, A careful translation of the parh of the Viea-
rnhodava relaing to inheribance has buml published,

(a) Vivamibrodaya, §loka 2.

(& Vlramltmdmu Ind. Of: No, 930, &lokas 1—37.

(el &ec Gazetteer North-West Provinces, L., pp. 21-25, where Bir~
‘mmhs pedigree, | swhich exactly cmrmponds with Mitramisia's
genenlogy of Vurathu has béen given, '
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1 eompanied by the text; by Mr. Golipchandra Sarkdr Shstrd,

Culoutta, 1879,

8. The uext ‘two authovities, the Dattakamimishsd Dn*f&hnu-l

A1, 91

and Daltakachendriki, do not call for any remark here, as i PR
they have little importance for the law of inhoritance. The drikt.

&;scusswn of them belongs to the law of adoption.

7. The Nirnayasindhu of Kamalikara, called also Nir- dh““““}’""““
nayakamnlikara, consists of three parichhedas, or chaptors,
The first nnd second contain the kilanirnaya, i.e, the divi-
sion of time, the days and scasons for religions rites, eclipses
‘of tho sun and moon, and their inflaence on ceremo-
nies, &e.  The third chapter id divided into three prakarayas
or sections. The first of these treats of the sacraments
or initiatory ceremonies, the second of funernl oblations,
and the third of impurity, of the duties of Sarnyfsis
and other miscellaneous topies of the sacred law, The book
‘is & compilation of the opinions of ancient and modern
astronomers, astrologers, and authors on sacred law, from
whose worksit gives copious quotations. The passages quoted
are frequently illastrated by Kamalikara’s own commonts,
anf occasionally lengthy discussions are added on pointd
upon which his predecessors seom to him to have been ab
fault,  Kamalikara himself tells us that in the firsh and
second chapters he chiefly followed Midhava’s Kilaniraya
and the section of Hemidri's work which treats of Timed,(«)

. His learning is esteemed very highly in Western India,
espocially among the Marfithis, and the Nirneyasindhu i3
more relied npon in deciding questions abont religious cere-
monies and rites than any other book.,

In the introductory and in the conclnding slokas of the
Nirnayasimdhu, Kamalskara informs us that he was the son

+ of RAmakrishna, the grandson of Bhabla Nzln\}anasﬂm,
cand the greab grandson of Rimesvara. He also names
lms mother Umi, his sister Gangd, and his elder brother

(a) .Hh‘zgz;ya.uindjm £



Hamalkea-
austubha,

M“}‘HOR.I'[‘II-'IE o WLITTEN‘ mw.

Dmakam, the author of the Uﬂdvoms () HIE literary actis

. wty was very extensive.  He wrote, algo, the V' iviidatfndaya,

a compendium of the eivil and eriminal law, based on fhe
Mitakshard, o large digest of the sacred law, called Dhatma-
tattva-Kamalikara, divided into 10 sections: 1, viata, on
vows; 2, diina, on gifts; 8, karmavipliks, on the results of

Cvirtue and gin in futnre bivths ; 4, ¢Anti, on averbing evil

omens ; 5, pfirta, on pious works ; 6, Achars, on tho rule
of ‘conduct ; 7, vyavahiira, on legal proceedings; 8, pra-
yagchitta, on penances ; Y, £ddradharma, on the dubies of
Riidras ; 5 20, tirtha, on pilgrimages, The several parts are
froquently found séparate, and many are known by thotitles -
sttdrakamalikara, dénakemaldkara, &c. Kamaltkava, farther,
composed a large work on astronomy, the siddhdntatattya,
vivekasindhu and other treatises, (b) e himself gives his
date ab the ond of the Nirnayasindhu, where he says that the
work was finished in Vikrama Seiivat 1668 or 1611—12
A D, The edition of the Nmmyasmdhu used for the Digest, | -
is thab issued by Vlﬂbhf\.l SaLhan’Lq], baka 1779, at Puna, d
8. The Suml,kﬁra,kmvstuhha o Anan ta.dé\m son of Apadeva, |
or one’of the nymerons LOII‘LI)lI!LthEI.S p‘resmu g of the sixteon
sacramonts and kindred matters, IL is sa.ld to belong to the

™%

same time os the Nirnayasindhu. i

The autlier (¢) compiled a gon& ma’ny‘ other treafises on
philogophical subjects, a Smritikenstubha and a Dattalkan-
stubha on the law of adoption.(d) The edition reforred fo in

(n) Compare also Professor Bil SAstrl’s paper in Rao Sahoeb
Mandlik's Vyavahiramaytkha, &e. pp. Ixxv.—vi.

(&) Sos Rijendraldl Mitra, Bikaner Cabalogue, pp. 409, 504. —Hall,
Index of Indian Philosophical Bystems, pp. 177, 183, where the dafe
i, however, given wrongly. 'The latteris expressed by words: vasu
(8), ritu (6), bhi (1), mite gatébde narapativikramato, The sccond
fignre has, as is frequently requirved in dates, to be rend (wico.

(¢) The author’s patron was a-certain Rajh Olm,.zhdevu. Bahi-
dur, about whom nothing further is knowu,

(d) Compare F. B, Hall, L e, p., 62, 145, 186, 190, 191, <and
particularly p. 186, Rijendraldl Mibra, BLLJ.DEI. Cutalogue, p. 466, .
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“ghE-Digest iy the one printed at Biph Sadidiv’s Prosg,

' Bombay, 1862, _
9. The Dbarmasindhn or Dharmasindhusira, by Kisinh- iﬁtsm-
tha,(a) sen of Anantadeva, is a very modern book of the same * iy

- deseription as the Nimnayasindha. = The anthor, according to
the Pandits, was a native of Pandarpor, and died about forty
or fitky years ago. :

10, The word Smriti means literally ¢ vecollection,’ and 18 Smeitia, |
used to denote s work or the whole body of works, (0) in which
the Rishis or sages of antiquity, to whose mental eyes
the Vedas were vevealed, sot down thetr recollections regurd-

ing the perfor'lmnco of sacrifices, initiatory and daily rites,
andl the duty of man in general. The aphorisms on Vodio

- sacvifices g"srnnfmﬁtt“m, the aphorisms on ceremonies for
which the domestic fire is required (Grihyaséras) and the
works treating of the duties of men of the various castes
and orders (Dharmasfiteas, Dhavmastsieas, ) are sll includad
by the term Smeiti. In the ddfamon parlance of aur days,
however, the term has a narrowor meaning, and is restricted
to the last class of works.,  Of these there exist, according to
the current tradition, thirky-six, which are divided, at la:mL
by the Ststris of the present day, into Smritis and Upd-

‘smyitis, or supplementary Smritis.  Neither the limitation
‘of the number, nor the division is, however;, found in tho
older: works on Jaw, such ns the Mitakishara and those
books which contuin it, do not always place the same warks

(a) Prof. Cloldssiicker © On the Deficiencies in the present Ads
miniskraion of Hinda Law," App., p. 85, is mistaken in stating thut
the Editors of the Bombay Dhigest have invented the abbreviation
 Dharmasindhe.’ Pandits of the Mardthd Country genorally use this
form, and the Law Officors quote the book under this title.  The
form Dharmasindbnsfea finds just as listle favour with the learnod
of Western India, asthe full ticle of Vijaidnesvara's great commerttary,
Rijumishikshard, insteadof which the abbroviation Mitdkshard, alote,
1§ current.

(4) Hence the word is somebinies used in fhe singular as o
colleebive noun and somelimes in the plaral,

e g
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.Mﬂ same cluss.(a)  According to Hindil views, the Smritie
were mostly composed and proclaimed by the Rishis whose
names they bear. DBut in some cases it is admitted that tho
final arrangement of these works is due to the pupils of the
first composers. () The Hindts are driven to this admission
by the circamstanco that some times the opening verses of the
Dharmasastras contain conversations between the composer
and other Rishis, stating the occasions on which the works
were composed, In other cases the Smritis are considered to
have originally proceeded from gods or divine beings, and
to have descended from them to Rishis, who in their farn
made them known among men. Thus the Vishnu Smriti
is aseribed to Vishnu ; and Nandapandita in his commentary
suggests that 16 must have been heard by some Rishi who
brought it into its present shape. Or, in the case of the
Ménava Dharmasistra, it is asserted that Brahmi taught its
rules to Mann, who proclaimed them to mankind, But his
work was first abridged by Nirada, and the composition of
the latter was again recast, by Sumati, the son of Bhrigu. (¢)
But, as even such Smritis were proclaimed by men, they
partake of the Juman character, which the Mimimsakas
assign to this whole class of works, and the great distine-
tion between them and the revealod fexty, the Veda or Sruti
remaing,

Hiudf tradition is here, as in mogt cases where it concerns
literary history, almost valueless, = Tirstly, it is certain that
more than thirby-six Smritis exist at the present time, and
that formerly a still greater nomber existed.  From the quo-
tations and lists given in the Sraritis, their commentaries,

(a): Borradaile in 8tokes's Hindd Law Books, p. 4, seq.

(b) Mit, Achfiva 1a, 18. “Some pupil of Yéjflavalkyn abridged the
Dharmaddstra composged by Yéhjilavalkya, which is in the form of
questions and answers, and promulgated if, just as Bhrigu, that
proclaimed by Manu.”

(e) See preface to Nirada, translated by Sir W. Jones, Institutes
of Manu, p. xvi. (ed, Haughton), :

cOld)
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urinos and the modern compilations on Dharma, sy

well as from the MSS. actually preserved, it appears that,

counting the various redactions of each work, upwards of
one hundred works of this desexiption must have been in
oxistence.  Their numes are: 1, Agni; 2a, Angims; 20,

| Mudhyama-Adg.; 20, Brihat-Ang.  (two redactions: in
. verse exisb, which seem to be dilferent from the treatises

guoted) ; 8, Atri (two redactions oxist); 4, Atroya; ba, A]m-
stamba (prose, oxists) ; 5b, Ditto (vorso, exists); 6, Alekhana;
7, Asmarathya ; 8a, Advalhyana (verse, exists) ; 80, Brihat-
ﬁ. (verse, exists); O, Utanas (prose, fragment exists) ;
9b, Ditto (verse, exists); 10, Rishyadringa; 11, Eka; 12,
Audulomi ; 18, Aupajandhani ; 14, Kanva (verse, oxists) ; 15,
Rapila (verse, exists) ; 16, Kafyapa (prose, exists); 17a,
Kanva ; 17b, Kinviyana (prose, exists); 18 Katya; 10z,
Kitydyana (verse) ; 196, Dibto (karmapradipa, exists);
196, Viiddha Katy (vorse) ; 20, Kdrshndjini; 210, Kisdyapa ;

21, Upa-Kiéyapa (prose, exists) (a); 22, Kuthumi; 23,

Kunika; 24, Kutsa; 25, Krishnijini; 26, Kaundinya; 27,

Kaatsa ; 28, G‘Lrgg,a, 2% Gantama  (prose, exists) ; 208,

Ditbo  (verso, exists); 29¢, Vriddha Gaunt; 30,  Chi-
dambars 3 81, Chyavana; 82, Chhigaleya; 83, Jamadagni;
84, Jitukarnya; 85, Jabéli; (0) 36, Datta; 57s, Daksha
(verse, exists); 370, Ditto (quoted); 38, Dilbhya (verse,
exists) ; 89a, Devala (verse, exists); 890, Ditlo (quoted) ;
40, Dhaumya; 41, Néchiketa; 42, Narada (verse, vyava-
hiira-section exists); 48a, Parddara (verse, exists); 43b,
Brihat Par, (verse, exists) ; 44, Pivaskava; 45, Pitdmaha; 46a,
Pulastya; 466, Laghu Pul; 47, Pulaha; 48, Paithinasi;
49, Panshkarasidi or Pushkarasidi; 50a, Prachetas ; 506,
Laghu. Prach. ; 51, Prajipti (verse, exists); 52, Budha
(prose, exists); H3a, Brihaspati (verse, part exists); 530,
Brihint Bribaspati ; 54, Bandhfiyana (prose, exists); 55,
Bharadvija {verqe, existd) ; 56, Bhrigu (said to exist) ; 57a,

(a) Burnp]] '[‘:m]m Cat., p. 124.
(8) Somelimes spelt Jabila,




Manu' (proge, quoted) ; 570, Ditto (ver:se, exists) 5 5Ty

Vriddha M.; 574, Brihat M, ; 58, Mavichi; 59, Markandeya;

60, Mandgalya; 6la, Yamu- 610, Tinghu Y. (verse, exists);
62a, Yajuavalkys (verso, exists); 62, Vriddha Y. 62,
Brihnt Y. (exists); 63, Likhita (verse, oxists) ; Gk, Lilh‘.lbﬂ A
(verse, exists) ; 65, Langakshi; 66, Vatsa; 67, Vasishiha
(prose, exists) ;  67b, Ditto' (verse, exisis) 3 67¢, | Ditto |
(verse, exists) ; 67d, Vreiddha V.; 67, Brihat V. ; 68,
Viwshylyani; 69, Vigvamitra (verse, oxists) ; 70a, Vishun
(F}‘NJHE, exists); 700, Laghu V. (verse, exists) ; 71, Vydghva;
2, Vyhghraphda. (verse, exists): 73a, Vyhsa; 780, Laghn
Vy (verse, exists) ; 78¢, Vriddha Vy. ; (verse, exists) ; Tda,
Sankha (prose); 74b, Ditto (verse, exists); 7do, Brihak o
Veiddha 8. (ohiefly verse, exists) ;. 75, ‘:ahkha,, and Likkita
{vovse, exists); | 76, Sdcat{ny.ma 77, Sakalya (\'cmo, parh
exists); 78, ‘wul\h'lyau:l.(»m:‘_,, pavt exiats) s 70, Sxttyayuna,‘
80, Sandilya (verse, exists) ; 8lu, Shtdtapa (verse, exists)
812‘; Viiddha or Bribat 8. (verse, existe); 82a, Saunaka
(prode) ; 820; Ditto (kArikd or brilat, verse, exists) 'y 8,
Ditto Yajiligs  (verse, exists); 83a, Sabivarta (verss,
Texists); 885, Laohu S.; 84, Saryavrata ; 85, Sumantu ; 86,
SBoma; §7q, Hirita (proscj ; B76, Brihat H, (verse, musts}, i
87¢, Laghu H. (verse, exists) ; 884, Hiranyakedin (prose,
exists). (a)

Eiyen this list most likely does not comprise all the an-
ciont’ works on Dharma, and a more proteactod semrch for

(@) All those Smritis, to which the word “exists’ has been 'u'ldcﬁ
haya been actually procuved,  The remaindor of tho list i mode up
frorm the anthoritics quoted in Wh. Stokes’s Hindu Law: Books, p. 5,
nute () in the ﬁpqrthnhu, Bandhfiyana, Vasishths DharmasQbras,
inn the Midhava Pardfara and other modern compilations.  Owing to
the looseness of the Hindd Pandibs in quoting, it is nob always corbain
if the redactions, called Vreiddha (ol and Bribmt [grent) had g sapavate
existenice. In some cases the same book is certatnly designated by

both.  Collections of Smyitis, and extrasts from them, "such as tha.l i

Chatuwrvihisati, Shadtrigdut, Kokila and Sapbarshi Swritis have been
intentionally excluded from t.lm aboye lisg.
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: 7. anﬂ a more . acourate investigntion of the modern
: compﬂ&twns , will, no donbt, enlarge if considerably.

. As regards the value of the Hindd tradition about the
| 'Ot‘i gin and history of the Smritis, the geneval nssertion that
theso worky belong fo the same clusg of writings as the
Sranta and G Grihyastras, and that in many instances they

e

have been composed by persons who wero authors of such

Shbras, i3 in the main corrects  Bat the tradition is utt.erly
unfrustworthy in the details regarding the names and times
' of the anthors, and the immediate  causes of their vomposp—_
tion, and 1t neglects to distinguish between the yarious
alasses, into which the Smritis must be divided, .
1t is, of course, impossible for the critic to agree with the
Iind@ in gonsidering  Vishnu or any other deity of the
Brahmanie Olympus, or Manu, the father of mankind, as
anthors of Dharmasastras.  Bub it s, in most cases, also
+ highly iinprobable that the Rishis, who may be considered
_llistm‘ical ‘personages, composed the Smritis which bear their
names, . For, to take only one argument; it is not to be
believed, that, for instance, Vasishtha and Viévamitra, the
.great rival priests at the conrt of King Sudis, or Bhavadyijn
- or Samyarta, avo the aathors of the hymns preserved in the
Rigveda nnder their names, and of the Smritis ealled after
them, as the language of the former diffors from that of the
latter more considerably thau the HEnglish of the. fifteonth
century from that of the present day. Mach less can it be
“eredibed that Angivas or Abri, who, in the Rigveda, are half
mythic personages, and spoken of as the sages of long past
times, proclaimed the freatises on law beariug their names,
the language of which obeys the laws laid down in Phuini’s
grammar, Nor ean we, with the Hind(s, place some of the

| Bmritis in the Satyayuga, others in the Tretd, others inthe

' Dyapira, and again others in the Kali ago.(a) The untrost-'

worthiness of the Hindd tradition has also been always recog-
. mised by Huropean scholars, and, in discussing the age and

(@) This division is fonnd in Pariigara Dharmaddstra i it 21

\
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listory of the Smritis they have started from altogether
different data. In the caso of the Manava and of the Yijiia-
valkya Dharmasistras, Six W, Jones, Lassen, and others haye
attempted to fix their ages by means of circumstantialy and
still more, of internal evidence, and the forwer work has
been declared to belong perhiaps to the ninth century, 8.0, (a)
or, at all events, fo the pre-Buddhistio times, whilst the
lattor is assigned to the period betweon Buddha and Vikra-
méiditya.(b) Bub the bases on which their caleulations and
‘hypotheses are grounded are too slender to afford trustworthy
results, and it would seem that we can hardly be justified in
following the method adopted by them. The ancient history
of Indin is enveloped in 80 deep a darkness, and the indica-
tions that the Smyitis have fraquently been vemodelled and
altered, ave so nnmorous, that it is impossible to dednce the
time of their composition from internal or even circume-
stantial evidence.(c) '

{e) Sir'W. Jones, Mann, p. xi. ?:-'a“;g-'

(%) Lassen; Ind. Alt. 1., 310. o

(¢) A sfatement of the case of the MAnava Dharmagistrn will snffice
to prove thig assertion. 'T'radition tells us that there wero three
rodactions of Manu,—one by Manu, a second by Nérada, and a third
by Sumati, the son of Bhrigu, and it is intimated that the Dharma-
dlstrn, proclaimoed by Bhrige, and in our possession, is the latter
redaction. Now thig labter statement must be incorrect, as thﬁ__.
Sumati’s Sdstra contained 4,000 lokas, whilst onrs conbaing only
2885, Sir W, Jones, therefore thought that, as we find quotations
from a vriddha or “old ' Manu, the latter might be a redackion of
Bhrign, o conjecture for which it would be diffienlt to bring forward
safe arguments.  Besides the Vriddba Manu, we find a Briliai-
Monn, ¢ great Manu,” quoted. Further, Mann VIIL, 140, guotes
Vasishtha on a question regarding lawful inferest, and this rule is
actually found in the Visishfha Dharmadistra, (last verse of ehapter
11}, But nevertheless the Vasichtha Dharmadistra quotes fonr
yorses from Manu (minavfin £lokfin), two of whichare found in our
Ménavadbarmaéistra, whilst one is written in a metre which never
ocenrs in onr Sarnhith. Besides, the Mahibhrata and Varfhamihira,
who lived in the sixth century, 4. v, quote verses from Manu which
are only found in part in our Dbarmaghstra, See Stenzler in the

Indigche Studien L, p. 246, and Keru Brihobsarihitd, preface, p. 43, ¢




f'late, anothevattempt to fix the ageof the Dharmagstras,
ab least approximately, and to trace their origin, has been
- made, by Professor M. Miiller. According to him, the Dhar-
masfistras formed originally part of those bodies of Sitms or
aphorisms in which fhe sacrificial vites and the whole duty
of the twice-born men is tanght, and which were commibted
| to memory in the Brahminical schools.  As he is of opinion
. that all the Sftras were composed in the period from 600-—
1200 8. ¢, he, of conrse, assigns Dharmagistras in Stitras op
Dharmastitras to the samo age, though he states his beliof
that they belong to the latest productions of the period
during which the aphoristic style provailed in India, (¢)  Ho
moreover cousiders the Dharma$istras in verse to be mere
modern  versifications of ancient Dharmasitras. Thus he
takes the Manava Dharmadistra not to be the work of ‘Mann,
but & mgbrical redaction of the Dharmasfitra of the Ménayas,
a Braliminical school studying a peculiar” branch or Sakha
of the Black Yajurveds. This view of the origin of the
Srqg-iti literaturo was suggested chicfly by the recovery of
one of the old Dharmas(itras, that of Apastamba, who was
the founder of a school studying the Black Yajurveda, and
author, also, of'a set of Srauta and Girih yasflifras,

'The resulfs of our inquiries in the main agree with those of
Professor Miiller, and we hope that the facts Which, through
the collsction of o large number of Swritis, have come to
light, will still more fully confirm his diseovery, which is . of
the highest importance, not only for the Sanskrit student,
but also for the lawyer and for the Hindd of o day, who
wishes to free himself from the fetters of the Achira.

We also divide the Smritis into two principal classes, the
Sltras and the metrical books, 1n the first cluss we distin

(@) Sce M. Miiller's Hist. of Ane. Skt Lit., pp. 61,132, 199, 206—208,
and his letter printed in Morley’s Digest and Sacred Books, vol ) 1
p.lx. That Stras, especially the Grihyasiiras, were the soturees
of the Smritis, was also stated by Professors Stenzler and Weber in
tho firsh volume of the Indisehe Studien.
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aish betwoon those Dharmasitras which still form part of
the body of Sitras studied by a Chavana or Brahminical
school, those which have beeome isolated by the extingbion |
of the school and the loss of ifs other writings, those which _
haye been recnst by & second hand, and finally those which
appear to be extracts from or fragments of larger woiks.

The second class, the poctical Dharmadistras, may ba_
divided into~

1. Metrical redactions of Dharmasdtras and f'mgmentr_s A

of such redactions.

2. Socondary redactions of metrical Dharmasistras.

3. Metrical versions of Grihyasiitras. '

4. Fovgeries of the Hindl sectarians.

Ag regards the Dharmasltras, it will be nwessm‘y to
point oat some of the most important facty connecmd with
the history of the ancient civilization of India, in order te
make the position of these works in Indian literature vaore.
intelligible,  T'be literary and intellectual life of Tudia hogan,
and was, for a long tims, centred in the Brahminical schools
or Charanas. Tt was from the earliest times the sacred duty
of every young man who belonged to the twice-born clusses,
whether Brahman, Kshatriya, or Vaisya, to stady. for a
longer or shortor period under the guidance of an dchéryas
the sacred toxts of his Sikhi or version of tho Veda.  The
pupil had first to learn the sacred texts by heart;-and next
he had to master their meaning. For this labter purpose he
was ingtructed in the anxiliary sciences, the so callod Angas
of the Veda, phonetics, grammar, ebymdlogy, astronomy, and
astrology, tho performance of the sacrifices, and the duties of
life, the Dharma.

In order to fulfil the dnty of VidyAdhyayana, studying fhe
Veda, the young Aryans gathered around teachers who were
famous for their skill in reciting the sacred texts, nnd for
their learning in explaining them; and regnlar schools were
established, in which the sacred lore was handed down from
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! éenemtibn- of _phpils and teachers to the other.  We still
possess long hists which give the names of those dchiryas who

e ~ sugcessively taught particular books, These schools divided

. and subdivided when the pupils disagreed on some point o
abher, until their number swelled, in the course of time, to
. an almost ineredible extent,  Tf we believe the Charana-

' yyfiha, which gives a list of thess schiools or Charanas, the
Brahimans who studied the Simaveda were divided into nob
less than a thousand such sections.

- The establishment of these schools, of course, necessitated
the invention of a method of instruction and the production
of manunls for the various branches of science, For this
purpose the teachera composed Sibras, or strings of rales,
whichi gave the essence of their teaching., In the older
times these Sltras seem to have been more diffaze, and
more loosely constructed than maost of those works are,
which!we now possess, Mot of the Stitras, known to us,
are of a highly artificial structure. Fow rules only are
complete in themselves ; most of them consist of a féw words
only, ond muost be gnpplemented by others, whilst certain
' genaral vules have to be kept. constantly in wind for whole
chapters or topies.  The Sitras are, however, mostly inter~,
‘spersed with verses in the Anushtubh and Trishtubh matres,
which partly recapitulate the essence of the rules, or are
infonded as anthorities for the opinions advanced in the
Batras.
lach of the Charanas seems to bave possessod a gob of
such Sttras. They, originally, probably, embraced all the
Afigas of the Veda, and we still can prove that they certain-
ly tanght phonetics, the performance of sacrifices, and the
Dharma or duties of life. We possess still a few Pritisi-
khyas; which treat of phonoetics, a not inconsiderable number
of Srautn and Gribyasitres, and a smaller collection  of
‘Dharmastitras. Three amongst the latter, tho Sttras of Apage
tamba, of Satyashadha Hirapyakesing and of Baudhfyana, still
f-:nm part of the budy of Siibras of their respective schools,
: bm )
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In the eases of the ﬁpastambn- and  Hiranyakesi-Stitras,
the eonnection of the portion on Dharma with those referring
to bhe Srauta and Gr ihya ' sacrifices appenrs most clearly.
The whole of the Bitras of the former school are divided into
thirly Prasnas or sections, among which the twenty-eighth
and fwenty-ninth are devoted to Dharma.(a) In the case of
the Hiranyalkesi-Shtras, the twenty-sixth and twenby-seventh
of its thivty-five Prasnas contain thernleson Dharma.  Asno
complete collection of the Sttras of the Bandhiyana school
is as yet accessible, it is impossible to determine the exact '
position of its Dharmasftra.{b) All these three books belong
to gchools which study the Black Yajurveda.  The fivst and
gecond agree nearly word for word with cach other. Amon oy
the remaining Dbarmasitras, those of Gantama and Vasishe
tha stand alone, being apparently unconnected with any Vedie
gchool.  But, in the case of the Gantama Dharmasiitra we |
havo the assertion of Govindasvimin, the commentator of
Baudhiyana, that the work was originally studied by the
Ohhandogas or followers of the Simaveda. Moreover, its
connection withthat Veda has been fully established by .
ternal evidence, and it is highly probable thab, among the
adherents of the Simaveds, one or perhaps several schools of
Gautamas existed, which also possessed Brautasffras.  The
obyious inference is that our Gautama Dharmasitra formed
part of the Kalpa of one ofthese sections of Simavedis.(¢) In
tho caso of the Vasishtha Dhormasfitra it is clear from the
passage of Govindasvimin, réferred fo above, that it originally

(@) Compare Burnell Indian Antiquary I., b-6; Sacred Books of
the Bast, vol. IT., pp, XL.—XV.

(6) The Baundhfiyana Dharmasfitva seems to have suffered by the
digeonnection of the whole hody of the Kalpas of that school, and has
beeuw considerably enlarged by later hands.  See Sacred Books, wol.
X1V, Introd, to Ba.udhﬁ.yana.

() Bor the details of the arguments which bear on this qnesmon,
see Sacred Books of the Hask 1T, XLI —1X,
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X he oqgadto aschool of Rigvedis.(a)  Though it has not yeh
i 3baen possilbile to determine tho name of thelabtor with certai iy,
it is not improbable ‘that it may have been called after the

'\ ancient sage, Vasishtha, who plays so important a part in (ke

j ngmr]a. It is, however, hardly doubiful that a considerable

< portion, of our Vasishtha Dharmastitra has been verast ov
“restoréd after an accidental mutilation of the ancient MSS.( (%)
‘while Gautama has probably suffered very little. (¢)

As tegards another Dharmasiitra, tho so-called Vishou-
smriti, which formerly was considered to be a modern recen-
#ion of a Vishnushtra, further investigations have shown that
ib.is & somewhalb modified version of the Dharmasitra of the
Katha school of the Yajurveda. The fivst information on
this point was furnished by a Puna Pandit, Mr, Détar, whose
opinion was sub'scqneutly confirmed by the statements of
seyeral learned Sistrds at Bevaves.(d) The recovery of the
Knthakﬂ Grihyasiitra in Kagmir, and a careful comparison:
of its rales with those of the Vishnusmriti, ag well as of the
mantras or sacred formulas pras-..ﬂbmi in the Swriti, with
the texf of the Kfithaka recension of the Yajurveds, and with
those given by Devaphld, the commentator of the Grihyas
ghitra, loave no doubt as to the correctness of tho tradition
preaervml by the Pnnrhtq (¢) Tt is now certain that the
Vishpusmriti on the whole fuithfully represents the teaching
of the Kitha school on dharma, the sacred law, The por-
tions which have been added by the later editor, who wished
0 enhance the anthoritativencss of the work by vindicabing

(a) Sacred Books, IT., XLIX. The older theory that the work
belonged to the Simaveda is, of course, erroneons.,

(&) Sacred Books, XIV. Introduction to Dr. Bithler’s translation
of the Vagishtba Dhavmaéistra.

(0) Sacred Books, II,, LIV, .

(d}), Journ. Bo. Br. Roy. As. Soc. XIT., p. 36 (Supplement, Report
. on Kadmir),

(e) Sez Jolly, Daa Dharmasttra des Vishnn und das Kﬂ.bhnkﬂ-
grihyasiatra, and Saered Books VIT, X, —XIIL,

v
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aud various 1sulated paabagu'-‘l chmﬂ,y venas, in the bo_dy 0["

the book which enjoin bhakti or devotion o Vishnu or

amplify the prose portions.(a)

There are finally the Kanvayana, Kadyapa and Bucllm
Dharmasistras, small treatises in sfitras or aphorisms, which
vefer to porbions only ol the sacred law. By their style and

form they undoubtedly belong to the Dharmasbras, Bub

it wounld seem that they are extracts from or fragments of
larger works, In the case of the Usanas Dharmasfistra this

is vertain, as we meet in the medieval compilations on law,
| with numerous quotations from the Ulanas Sftras, swhich
vefer to other topics than those treated in the chapters now
extant, TItis, however, not ¢lear to what Veds or school
these books oviginally belonged. :

As may be seen from the trenslations of the five Dhars
 maslitras, publiahed in vols, IL., V1L, and XIV. of Profossor

M. Miiller’s Sacred Books of the F%h these works treat the
Dhiarma much in the same tnanner as the metrical law boaksz ’

¢.., those of Manu and  Yajaavalkya. But they are not,

Jike some compilations of the latter class, divided into see=
tions on fchéra, ¢ the vules of conduct,’ vyavah&ra, *eivil and
eriminal law, and priyuéchitta, ¢ penances” They divnide
the sacred law into varnadharma, €tho law of  castes
dsramadharma, ¢ the law of orders,’ var. nuemm'\dh::uma, “the
Jaw of the orders of particular castes,’ gunadharma, *the
law of persons endowed with peculiar gunalities’ (e. g. kings).
nimittadharma, ¢ the law of particular occasions’ (penances),
and so forth, exactly in the manner described by Vijiids
nesvars in the beginning of the Mitakshard, (b)

The order in which the several topies follow: each ofher,
i3, however, not always the same.

The materials out’ of which the Dharmashtras have heen .

constructed, are, besides the opinions of the individnal

(@ Sacred Books VIL, XXIX.~XXXI.
(&) Mitdkshard I A, 7.
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o doetrvines advanced, rules given by other teachers which
are also considered autharitative or are controverted, and
maxims which were genen u.l'lv veceived by the Drahminical
community, Thege maxims contein that' which had besn
sottled By samaya, the agreement of those learned in the
Jawe (dharmajiia).  Hence the Dharmastitras are also ocalled
St'irrm.yﬁ(:ht-‘rr'ikn Stitras, f.e,, aphorvisms referring to the rule
of conduct spttled by the agreement (of the Sichfas). The
passages, containing such generally approved migims, aro
frequently in verse, and introduced by the phrase athipyu-
daharanti, “now they quote alsoa.’” Numerons verses of this
kind recur in nearly all the Dharmasitras,  All the Sitras,
wibh the exception of those attributed to Gautama, Budha
pand Kinvéyana, which are written throughout in prose,
are, besides, interspersed with other slokas or gathds, ag
they are sometimes called, which parbly ave attribnted to
gohools orindividusl authors, such as the Bhillaving, Harita,
Yama, Prajipati, Manu and others, and partly have been
ingerted by the writers of the Sitras in order to sum up
the gubstance of the doctrines taught in the preceding prose
portion. The introduction of slokas is found not only in
the Dharmasfitras, bubalso in the Grihya and Sranta Sltras,
nay even in the Bréhmana portions of the Veda, where se-

veral of the verses, read in the Dharmasiitras, ocenr, The

gamue verses; too, recur in great numbers in the metrical
Sritis, and they contributed, as we shall show presently,
. a good deal to the rise of the latter class of works.

- As vegards the age of the Dharmasftras, thoy ave mostly
gach as old as the school to which they belong, and conge-
uently posgess a very considerable antiquity. Theexistence
of Dharmastitras is expressly testified by Patanjali, the
' author of the famous commentary on Panini, who wrote in
the second century B. 0. (@) As Yaska, the anihor of the

{a) Weber, Indische Studien 1., 1433 XIV., 458, Mahdbhishya

(ed. Kielhorn) I. 115 and I. & wlmu. Sllmw on permitted and for-
b:d-.len good ave quoted. “

r

.
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Nirakta; who br-longq to a much remoter ago i.‘mm Patan Jal;,
¢uotks a number of tales on the civil law in the Sitrs style,
it may be inferred that Dharmastivas existed in his fimes s

too. (@) But, of course, this does not prove anything for tho I

age of the particular Dharmasiteas which bave come down
to ns. Regarding them wo learn’ from the Brahminicak
tradition. which in thig case is confirmed by other evis
donce, (b) that among the three Sitras connected  with
the Taittiviya: Veda, Baudhfyana is older than lipa.s—_
tamba and Hiranyakesin Satydshhdha. = Among the lntter
two Apastaniba is the older writer, ns is shown Dby the
modern tradition of the Pandits, and by the fact that The
Hirvapyakesi-Dhnrmas(trea, which agrees almost literally
with ﬂp.':.stﬂ.mbu.'s woark, i8 clearly a vecast of the latter,
Turther, the quotations from Gautama and the nuacknow-
ledged appropriation of several lengthy passages of Gautama,
which ocenr in the Sitras of Bandbiyana and Vasishtha,

aliow that Clautarsa is older than both, and, in facks the oldest +o

Dharmasitrea which we possess, (¢) As regards the absolute
determination of the age of the existing Sdtras, the school
of Apastamba, or, Apasfambha, as the name is alsa spelt, is
mentioned in inseriptions which mny be placed in the
fourth century a, . (d) The Apastambasfitras on sacrifigog,
. together with a commentary; ave quoted in Bhartrihari’s

gloss on the Mahabhdshya, which, as Professor Max Miiller
has discovered, was composed in the seventh century A, v, (4)
The oldest quotations from the Apastamba Dharmastitra occur
in the Mitalkshari, the date of which has been shown fo be the
end of the eleventh century 4. p.  From internalevidence it
would, however, appear that the Apastamba Dharmaséitra

(o) Ydski, Nivaken I.; 3.

(k) Sacred Books II., XXIL.—XXIV.

(e) Sacred Books IT, XLIX —LIV.

() Sacved Books I1,, XXXTIL.

{e) MS. Chambers, 553, fol. 105, (Berlin Collection).

s
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80, the _wm'lts of Baudhyana and Guaolamn muost possess a
‘mugh higherantignity. It is of someinterest for the practical
lawyor toknow that four of the existing Dhavmasfiteas, those
of Gantama, Baudbdyana, Apastamba and Hiranyalkedin,
‘haye been composed in the South of India, while the fifth,
Yasishtha, probably belongs to the North.

'The ariginal of the remodelled Kithaka Dharmasitra or
| Vishnu Swmriti was probably composed in the Panjib, the
original seat of the ancient Katha sehool, and, no doubt,
 dates from very remote times.(b) The existing reconsion,
the Vishna Smriti cannot be older than the third contury
4, 0. Tor in chapter 78, 1-7, the week days ave enume-
rated, and the Thursday is called Jaiva, 1. e, the day of
Jiva, ' Jiva is the usnal Sanskvit corruption of the Greok
Zevs, or rather of ibts modern pronunciation Zers (Zevs),
Whatever the origin of the Indian week may be, there |
can be no doubt that a Sanskrit work which gives a Greck |
name for a4 waek-day cannob be older than the time when
thoso names came into nge in Greece. (c)

Among $hoso Smyitis which are quoted, ‘but no longer

- preserved entive, thoro were probably many Dharmastitras, In
i moat cases, however, especially in those where the quotations
oceur in the old Dharmasttras, it is diffeult to decide, if the
opinions attributed to the ancient authors, are given in theiv
own words, or, if the quotations merely sammarise their views,

- Bat,'in a fow instances, it i possiblo fo assert with some
confidence that the works quoted really were Dharmasfitras
and wriften in aphorvistic prose, mixed with verses. This
geems cerinin for that Manave Dharmagistra, which Vasishtha
repeatedly quotes, for the work of Hirita, which Apastamba,
Baudhdyana nnd Vasishtha cite, and for the Sankha Stayiti

{a) Sacred Books VII., XIV.—XV.
(6} Bacred Books VIL, X1V.—XV.
(e} Bacred Books VIL, XXIX,, XXXII. ¥
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> dio which the medieval compilatord frequently refer.  About
Manu more will he said below,  As regards Hirita there is a
long passagre in prose, atbributed to him by Bandbiyana and
by ‘Apastaraba (a) which looks like g verbal quotation, while
Vusishtha IL, 6, quotes a verse of his. It has long beon knawn
that Harita was a teacher of one of the schools connected
with the Black Yajorveda, A quotation from his Dharma-
dlitvay given by the Benares commentator of Vasishtha
(XXIV., 6), indicatés that the particnlar school to which

he belonged was that of the Maibriyantyas, !

As regards the third work, the Dbarmaddsta of Sanikha,
our knowledge of its character is not derived from quobations
alone.  We still possess a work which is partly an extract from
and purtly a yersification of the old Smriti.  Among the now
curront Smritis, there is Bribat Sankha, or, as ib is called
in some MSS., a Vriddha Sankha, consisting of sighteen
chapters, which treat of the rule of conduct (Achira) and
penances (praysdchitta).  The whole worl is written in verse,

with the exception of two chaptors, tho twelfth and thivteenth, *

where prose and verse ave mixed. A comparison of the
padsages from the Sankha Smriti, quoted by Vijidnesvara
in tho Priyaschittakdnda of phe Mitdksh ardl, with the corre. .
sponding: chapters of the existing Brihat Sankha, shows that
the Intber contains nearly all (he verses of the work which
Vijidnesvara had before him, whilo the Sttras have either
been loft out, or in a few instances, have heen changed into
verses.(h)  As at the same time our Brihat Smikha dogs nof
contain anything on eivil law which, according to the quota-
tions in the Mitikshard and other works, was treated of in
tho old Sankha Swmriti, it appears that the existing work is
nob oven a cowmplete extract.  But, nevertheless, it possosses

(a) Apastamba T, 10, 29, 13-14, i

(b) The verses identified are VijfitneSvara on YAj. 111, 2608, §.
XVIL 16—3b s on Y&T TIT. 203=B, §. XVII. 465—474; 43649
and 50b —5la; on YAt 111, 204 =B, § XVII, 434, 876, 88a, 39a;
on Yéji. I1L. 809=B. §. XI1. 7—9. N
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s Intm'est, a8 it clearly shows how the mefrieal lTaw-
‘books arose out' of the Stttras. In the classification of the
Bmritis, a place intermediate between the Dharmasfitras and

| the metrical Smritis must be assigned to the Bribat Saikha,

| I the first division of the second class of Smritig to
‘which. the metrieal versions of Dharmasfitras have been
fssignod, we may place the works, now abtributed to Manu and
U to ¥ajriayalkya, and perhaps those of Pardsara and Samvarts
" aswell as the fragments of Nirada and Brihaspati. = The firsh
two asmong these works begin, like many other metrical Smri-
tis, with an introduction in which the origin of the swork is
described, and its composibion or rather revelation is said
' to have beon eansed by the solicitations of an assembly of
 Rishis,  In the case of the Manu Swriti this exordiun has
beon excessively lengthened by the introduction of philoso-
pliical matter; and has been so much expanded thaf it forms
a chapter of 119 verses. Moreover, the fiction that the
book is hoeing recited, is kept up by the insertion of verses
m the middle of the work, in which the conversation
. between the veciter and bhe sages is again taken np, while in
fhe Yu_]nmmlkyn Smriti tho Rishis in the last verses are
. made fo praise the rules pmmuluated by the Yogin. This
* kind of introduction which the metrical Hm[l!;ls have in
common with the Puripas, Mahitmyas, the sectarian Upani-
ghads and the forged astronomical Siddhintas, thonghbased
on the ancient custorn of reciting literavy productions al the
festive assemblies of the Pandits, the Sabhis of our days
may bo considered ag a sign of comparabively recent com-
position. Formost of the works, in which it occurs, have
been praved to be of modern origin, or to have been re-
modelled m modern times, :
Another reason to show that the metrical Dharmasastras
ave of modern date has been brought forward by Professor
Max Muller.(¢) He contends that tho use of the Indian

(a) Hist. Anc. Lit., p. (8.
6.
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belongs to the age which followed the latest times of the Vedie
age, the Sttra period. Professor Goldsticker has singe
shown(a) that works written thronghout in §lokas, existed |
atb a much earlior period than Professor Miiller supposed ; in
faet long before the year 200 s, o., which Professor Miiller
gives as the end of the Stitra period. = Still it would seem that
we may avail ourselyes of Professor Miller’s arguments in
order to prove the late origin of the metrical Smritis. = For,
thongh the composition of works in glokas and of Sttras
may have gone on at the sume time, novertheless, it appenrs
that in almost every branch of Hind{ science where we find
toxt books, both in prose and in verse, one ov several of tlie
former ‘class are the oldest. If we take, for instance, the
¢aso of grammar, the Samgraha of Vyadi, which consisted
of one hundred thousand &lokas, is certainly older than
the Bitras of Vopadeva, Malayagiri and Hemachandya,
suthors who floarighod in the twelfth century 4, n, Bub we
know that in its turn it was preceded by the works of
Sikatdyana, Pénini and others who composged Siltras, In
like manner the numerous Kirikds on philosophy are
younger than the Stras of the schools to which they belong,
Just ns the Sadigrabas, Pradipas and Paridishtes are mostly
of moro recent date than the Sttras on Sraute and Girihya
sacrificos, which they illustrate and supplement.  For all wa
know, the Grihyasamgraha, of Gobhilaputra, or the Kurma-
pradipa of Kidydyana may be older than the GrihyasQtrag
of Plraskara or Aévaliyana, but both are of later date than
the Gribyasttra of Gobhila which they explain, and the
Pradipa is youngoer than the writings of Vasishtha, the
" founder of the Vasishtha school of SAmavedis, whose Srid-
dhakalpa it quotes. In short, we never find a metrical book
afi the head of a series of scientific works, but always a Sftra,
though, at the same time, the introduction of metrical hand-

(a) Ménavakalpasttra, p, 78,
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-;:_-...-- L_luot"pnt.a_s_bnp to the cnmp'nsii;ion of Sitros, (@)
‘wo apply these vesults to the Swmirtis, it would seem pro-

| 'b_abl{a that Dharmgéﬁstras, like those uscribed fo Manu and
| Yajhavalkya, are younger than the Sttras of the schools to

whicl they belong, though, in their turn, they might be
older than the Satra works of other schoals.

The opinion that the metrical Smrifis are versifications of

older 'Sftra may be supported by some other general

reasons. Pirstly, if we take off the above-mentioned intro-
dnetions, the contents of the metrical Dharmuaéiistras, entively

‘agree with those of the Dharmasfitras, while the arrangement
of the subject-matter differs only slightly, not more than the
- Dharmasttvas differ among themselves,  Secondly, the lan-

gnago of the metrical Dharmadastras and of the Sftrasisnearly

‘the same. Both show archaic forms and in muny instances
the same irregularities. Thirdly, the metrical Smritis contain

many of the &lokas or githlis given in the Dharmasitras, and

" mome in o modified more modern form, Instances ofthe former

kind ave very numerous, A comparison of the ghthis from
Vasishtha, Baudhayana and Apastamba with the Manu Stayiti
ghows that a considerable number of the former has been in-
eorporatedin the latter. Asan instance of th.e'mr}deruisati_on
of tho form of ancient verses in the metrical Dharmadastras,
we may pointout the passage in ManuIT., 114115, containing
the advice given by Vidy#, the personification of gaered learm-
ing, to a Brahman regarding the choice of his pupils, which
is oloarly an adaptation of the Trishtubh verses, found

' in Nirukta 1I.; 4, Vasishtha IT., 8-9, and Vishpu XXIX., 10,

Another case where Manu has changed Trishtubh verses into
Anushtubhs occurs 11, 144, where the substance of Vasishtha
TI., 10, hag been given, Finally, the fact that several peca-

liarities. of tho Sftra style ave, also, found in the metrical

Smivitis, affords a strong presumption that the latter draw

() The most modern Sitra of which T know, i3 a grammar of the
Kagmirian language in Sanskrit aphorisms, which in 1876 wos not

L guite finished.—G. B,




lefr origin from the former. As the great object of Sttra
writers was shortness, in order that the pupils in  theiv
schools might, by learning as few words as possible, bo able
{0 remember the more explicit teaching of the masbors,
' they invented a peculiar and veny intrieafe system  for |
‘wrranging their sabjects, according to which cortain fuude-
niental rales have constantly to be kept in mind, and, cortain
" important words given once in the main rule, have to be
understood with a long string of succeeding ones,  Besides,
| $hey uso cevtain words, especially pavticles, in a peculinrly
pregnant sense; whieh is nuknown in the common langusgo,
All | these pecnliavities ocenr i the metrical © Smritis
also. Hyery body whe has read Manu in Siv/ W, Jones’s
transtation, will know how frequently the bext is espanded
by the addition of words, printed in italics; without which ib
svould be either unintelligible or self-contradictory.  Students
of the Mitikshard, moreover, will remember how cousider-

able the additions arve swhich Vijidnesvam is obliged to

make in order to render Yighavallcya’s roled intelligible.
This seramped and crabbed style of the metrical Slh;jit-igs-
finds &n easy explanation if their derivation from the
Sitras 18 admitted.  Without such a supposition it is
diffienlt to account for' the fack. As regards the peculiar
meanings in which particles are used, it will be snfficient to
point out that the particle cha ‘and,” as well as chaive
flikewise,” in the Yijnavalkya Smriti repeatedly ave intended
to, include something that is known from otlier sources,
Lut not specially mentioned in the text, Thas Yijfiavalkya
1L, 185, the particles chaiva ‘likewise’ which follow m the
enumeration of heirs to a separated male decensed withpub
leaving sous, indicate, according to the very plaunsible
explanation of the Mitakshard, that the danglter’s son musb
be inserted after the daughter, () Similar eccentricities of
language oceur quuont‘ly in the Stitras where ¢ the savmg of

(a) Stokes’s Hindd Lnw Books, p. 441, For similar cases, se¢ the
Sanskrit text of the Mitikshard, 16, 12; 26 a 1 and pessiue. *



THE SMRITIY, 43

hort! vowel 18 congidered as joyful ‘an event as the
bieth of a son.’ | If they aré found in the metrical Smritis,
fioo, the probable veason is that they are remuants of fhe
shylo of the works on which the metrical Smyitis are based.

If we turn from these general considerations to the
purtienlar books, placed in the fivst class of metrical Smritis,
we find that several facts, connected with the Dharmasistras,
attributed to Mann and Yéjiavalkys, farther corroborate the
views expressed abovo. As regards Manu, Professor Max
| Miiller («) conjecturod as long ngo as 1849 that tho existing
Smrit-i, attributed to the son of Brahman Svayambhii, was o
modern redaction of alost Dharmastitra, belonging to tho Ma-
nava school, a snbdivision of the Maitviyaniyas, (0) who study
a peculiar version of the Yajurveda. One portion of this
conjecture has been fully confirmed. Owing to the dis-
covery of trustworthy MSS, of the Vasishtha Dharmasttra,
iti i§ now possible to assert with confidence that Vasishtha V.,
5—8, quotes a Ménavam, i e. a work proclaimed by Manu,
which was written, like most of the Dharmastitras, partly
itl prose and partly in verse. In the note of the translation
on  the above passage (c) ib has bheen pointed oub that

- Vasishtha gives two Siitras (5 and 8) and two verses (6—7)

. taken from a Manava Dharmasitra, At the eud of the
first Sutra the anmistakeable words iti minavam, fthus
(says) the manava’ arve added. 'The first of the fullowing
yerses (6), which is marked as a quotation by the addition
of the word i, ¢thus,” is found entire in the existing
Manu,  Smriti.  The second (7) has been altered so
as Lo agree with the shimsa doctring which forbids the
slanghter of animals under any circumstances, while
the verse, quoted by Vasishtha, declares ¢ the slanghter of
animals ab sacrifices not to be slaughter’ (in the ordi-

(a) Letter to My Morley, Sacred Books IL, p, IX.
(B Seq I, von Schroeder’s edition of the Maitrfyani Suihitd.
(¢) Sucred Bovks XIV., p. 26.

1



I nary sense of the word). This discovary furnishes. &
firm. basis for Professor "Miiller’s opinion that the existing |
Monu  Smriti s based on a Dharmasitra, and makes it
8 good deal more than au ingenions specalation. The other
half of his proposition fthat the MAnuva Dharmasfitra on
which the metrical Smriti is based, originally belonged to the
s2hool of the Ménavas, can, 48 yet, not he proved with aqual
cortainty.  For, though the Srantasfitra and the Grrihyas
fitbra of the Minavas have been recovered, and though these
works are distinctly aseribed by the tradition of the school
to a human teacher, ealled Manu or Ménava, (a) the Dharma-
sfifea hns nob yet been recovered, and no elear proof has
been furnished that the teaching of the Manu Smyibi regard- |
ing the vitual closcly agrees with that of the Stitras of the
Minaya school,  Nevertheless, Professor Miiller’s suggestion
seems very probable. On the guestion when the Ménava
Dharmagttra was turned into a metrical Smyiti very little .
can bo said. From the times of Medhatithi, the oldest
commentator known to ns, who cerfainly cannot have
lived later than in the 9th century, A. D, the fext
has not nndergone any greab change. But the earliest
quotabion from o metrical Manusmriti which oceurs in the
Brihatsmithith of Vardhamihira (died 580, a. D.) differs
very considerably from the texb known to us.(b) It would,
however, be dangerous to infer from this fact that the
oxisting metrical law book dated from a later time than
Varfhimira, because, firstly, several metrical works aseribed
to Mann Syéyambhuva or to hispopils seemto have existed,
and, becange inseriptions of the 4fh century A, p., when
spcnkmg of the bmmtls, mvmnb]y place Manu {u:.t (:)

(n) Both forms ocenrin l..hL commentary on the [vnhyuaﬂtm, whwh :
probably belongs, like thab of the Srautasitra, to the anciént Mirafri-
+ saka, Kumdrila.

{(b) Kern, Bribatsarnhitd, p. 43, |

(¢) See, e.q,, the deseription of Mahilrdja Dronasimba on the plates
of Dhruvasena 1, of Valabhi, dated 207 and 216 ; Todian Arbiguar _v.
IV 106, V. 205, §
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a m therchy - indicate the existence of a law book which
possessed greater or more general authoritativeness than
would belong to a simple school book studied and reverenced
by the title MAnava Charans alone.

In the case of the Yijtavalkya Smriti, it is possible to
determine with perfect exactness the Vedic school to which
ite original belonged. Bub, hitherto, no trace of the actnal
existence of the Dharmasiitra has been found. As regards
the former point, Yhjinvallyn is known to have been the

~ founder of ‘the school of the Véjasaneying, who study the

White Yajurveda. TIn the Smriti TIL, 110, it is expressly
stabed that its author is the same Yéjiavalkya, to whom the
Sun revesled tho Aranyaka, 7. e. the Brihadaranyaka, which
forms park of the Brilhmana of the Vijanoyins, the Satapatha.
On account of this assertion, and because a number of the
Mantrag or sacred formulas, the use of which is preseribed
in the Yijiiavalleyn Smriti for various rites (@) have been taken
Mrom the Véjusaneyi-Samhitd of the White Yajurveda, it is
‘highly probable that the Sfitra on which the Smriti is based,
belonged to one of the Chavanas in which the Viajasaneyi-
 Sakha was studied. Possibly the lost Bltra may even have
been composed by the founder of the Véjasaneyi-Charana
himself,

As regards the Parédara and Samvarta Smritis and the -

fragments of Brihaspati and Nirada, it is, ab present, nob
possible o say to what Vedas or schools they or their origi-
nals helonged. = But a verse of Brihaspati which Nandapan-
dita quotes in elucidation of Vishnu IV. 9, shows that the

(@) See, 0., YAIN, 1. 220=Vaj. Samh. VIL. 34 Yajil. L. 251=Vaj.
Samh XIX. 70; Yaji. 1, 208 =Vaj. Smih, XIIL. 27, Tsisa general
maxim thoh thedMantras, used for daily and occasional riteg, mush
be taken from *hat redacsion of the Veda which i3 hereditury in the
family. of the sacrificer, Hence it is only necessary to find out from
which redaction the Mantrag prosoribed in any viovk or those nsed
by any individual are taken in order to nscertain the Vedic gchool to
which the author or the sacrificer belongs,

L.
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AUTHORITINS ON WRITTHN LAW.

ij;’bx«.’écu’. law book ascribed to the Gmm of the gods, pro- i
bably, wos written within the last sixteon or sevonteen
hundred years.

In the passage quoted there, Brihaspati gives an aceurate
definition of a gold dindra. Tt has been pointed ont long
ago;(a) that the occurrence of the word dindra, which'is a
::urv'upt-ion of the Tiatin deneriug, is a test for the date of
Sanskrit works, and that no book in which it occurs can be-
lorg to a vemots antiquity, Golden denarii were first ovined ab
Rome in 207 s.c., and the oldest Indian pieces corresponding
in wed @ht to the Roman gold denarius, which ave known are
thoso of the Indo-Scythian kings,(4) who reigned in India

I from the middle of the first century B.0. It is, #herafore,
impossible  to allot to Sanskvit authors, who menbiow
golden dindras, and aceuvately define their value, an earlicr
duie than the first century A.p., snd, it is not improbable,
{hat that limit is fixed rather tao high than too low. If then,
the verse of Brihaspati, quoted by Nandapandita, 18 nob
a later intorpolation, the Smriti called aftor him cannot ba
older than sixteen or seventeon hundred years. :

. The same romark applies to the lost metvical Smriti of

Katyhyana, from which Nandapandita quotes (loos  eit),

' also o verses ' defining the value of the dinira and
to the fragment of Nirada which treats of eivil and
cviminal law, With respect to the latter work, it mush
Liowever;, be noted that the wulgafs, which has been trans-

Jated by Professor J. Jolly, (¢) does not contain the vorse

giving the definition of the term dinfira, whilo another recon-
sion of the same work which is accompanied by the commens
tavy of Asahiya,ve-arranged by one Kalyinabhabta, has it.(d)

(a) Ses, e.q., Max, Miiller, Hist. Ane. Sansk. Lit, p. 245,

(b) B, Thomag, Jainism, p. 71, seqq.
" () The Tnsbitutes of Nirada, trauslabed by J. Jolly. Tiondon,
Priibner, 1876 i ,

{4 Sapred Books VIL, p. XXV., and Report on Sansk, MSS. fog
1874-75.
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~—Awihfya ig one of the oldest and most esteemed writers on
civil law, whose name is quoted in geveral of the clder
Nibandhas and commentarics. In Bélambhatta’s commens
tmy ‘on Mitdkshard I, 7, 18, whero tho opinion of Asahlya,
Medhatishi and others is contrasted with ‘the view of
‘Bhimehi, it is stated that Asahiya, literally € the Peerless,’
is an epithet of Modhatithi. Colebrooke, however, doubts
the correctness of Bélambhatta’s statement; because he
fonnd  the word Asahaya used as a proper mname in the
Vivhdaratuikara. His doubts arve confirmed by the eir-
cumgtance that in other digests, too,(«) Asaliiya is mentioned
as an  individaal writer, and that Kalyinabhatta says
nothing*about the identity of Asahiya and Medhitithi,
buit evidently takes the former for a separate individual, As
in the passage of the Mirhksharl, quoted above, Asahdya
stands before Medhatithi, and as it is the custom of Sanskrit
writers in quobing the opinions of others to name the oldest
and most esteomed author fivst, it may be inferred that
Asahiiya preceded Medhatithi, who probably wrote in the
8th or 9th century A.p. Under these eircumstances it must
be conceded that the version of Nirada’s Institutes accoms-
‘panied by Asahfiyn’s commentary has greater weight than
the vulgate and that the definition of the term dindra
belongs to the original. Hence it would appear that the
Nirada Smeibi caunob lay claim to any greater antiquity than
the firat or second century A.p. Oun the other hand, the
discoyery that ag ancient an author as Asahfiya composed
a commentary on the work, gives support to the view of
Professor Jolly (6) that the Nirads Smriti is not later than
the fonrth or fifth century of our era. 'To the same con-
clusion points also the circumstance that the prose intro-
duction, prefixed to the wulgafe of the Nivada Smriti, (<)
which gives a clearly erroneous and mpythical account of
“the origin of the work, helongs to the commontary of

(a) eg.in Varadarija’s Vysvahfranivnaya, p. 38 (Burnell),
(&) Institutes of Nirada, p, XIX, g
() Thidem, pp. 1-5.
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! The tradition, gwen there, nsserts that the
Nérads Smriti is a rocast of Sumati’s abridgment of the
origital Manu Smriti.  But a comparison of the doctrines
of Ndarada with those of Manu shows thab the connéction bes
tween the two authors isnotvery cloze.  They differ on most
essential points, such as the titles or heads of tho civil and
eriminal law, the nomber and manner of the ordeals, the
permissibility of the Niyoga, and the remarriage of widows, the
originof property, the kinds of slavery, and so forth.(a) Now
if Asahiya’s erroncous statement regarding the origin of the
Nirada Smriti is nob a deliberate fabrication, ifs existence
can be accounted for only by the assumption that between his '
own times ard those of the real author of the Nirata Smriti so
long a period had elapsed that the true origin of the lattor
sork had been forgobten.  With respeet to the latter poinbit
may be mentionod thab hitherto it has not been possible to de=
termine the Vedic schiool to which the Nirada Smriti belguga.

Among the lost metrical Smritis, that ascribed to Tiaugkshi,
was possibly based on the Kithaka Dharmasitra. For, accord-
ing to the tradition of the Kuémirians, Laugikshi was the name
«of the author who compoesed the Sltras of the Katha school,

The Smritis which may be placed nnder the second head,
that of secondary redactions of mebrical Dharmasistras, may
be subdivided into extracts and enlarged versions.  OF bhe
first kind are the vations Smritis which at present go under
the names of Angiras, Atri Daksha, Devala, Prajipati, Yama,
Likhita, Vyaghrapada, Vydsn, Sankha, Suikha-Tikhita and
Vriddha Sardtapa. All these works arve very small and of
small importance. That they are really extracts from, or
modérn versions of more extensive treatises, and not simply
forgeries, as has been supposed, seems to follow from the
fach that some of the varges quoted by the older commen-
tators, such,as Vijlidlnesyara, from the works of Angiras
and so forth, arve actually found in them, = On the other hand,
it is clear that they cannot be the original aucient works,

{4) [hiden, pp. XITL-XVIEL
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becanse many verses quoted from the latter ave not
' .tﬁcaa.hla in them. In the ecase of the Vriddha Sitdtapa-

[

‘smvritl, the suthor himsell states in the baginning(s;l 1) that

he gives only so much of the ancient work ©as is required to
understand its meaming,”  To the second sub-division, that
of the enlarged metr mr]l Smritis, belongs the so-called Brihat
Phrfisara. It 15 expressly stabed that the book was composed
or proclaimod by Suvrata (Suvrataproktf Samhiid). | Thongh
ity is divided, like the original Pirddara, into twelve chapters,
it conbains 8,800 slokas against the 581 or 592 af the older book,

To the third class, that of the more recent ecompilations
in verse which are not based on any partienlar old works
belong, besides the Kokila, Saptarshi, Chatnrvimsati and
gimilar Smritis, mehtioned above, the existing Tohita
BSmritis, and perhaps that ascribed to Kapila, The author
of the Liohita Smiriti states in the last verse of his hook ¢ that
Lohita having extracted the quintessence from the Shstras,
has proclaimed this work for the welfare of mankind.””

The fourth division, that of the versified Grihyasfibras,

includes the two Advali fiyanas, the so-called Brihat Sann mka;
or ‘ﬂannakiya Kirikd, and the fragments of Sikala and Sin-
khayana, Both the Advaldyana Dharmasistras are simply
metrical pamphrn,seq of the Aévalidyana Grihyasttra, and the
Brihat Aavalﬁy.ma is digtinguished only by the peculiariby
that it containg the samo matter twice, ““for the sake of the
slow-minded,” togethor with some verses on Réjaniti, or

¢ polity.” Tll{.. Brihat Séunaka is particularly interesting
not only because it seems to be the last remnant of the
Smérta writings of that famous teacher of the Rigveda, bu
also becanse it apparently has been remodelled by a Vaish-
vava of the sect of Rémannja, and affords another instance
of the activity which the Vaishnavas displayed in turning
ancient writings to their account., A detailed notice of this
~ work will be found in a paper laid before the Asiatic Society
of Bengal in September 1866, It is characteristic of the
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—negligence and want of critical discernment shown by Hind(
writers, that Nilakanthain the Vyavahira MayOkha treats the
Brihut Sianaka as a grenuine production of the old Achdrya,

he fifth olass, ov that confaining the forgeries, is unfor- |
tunately of not small extent. The Vaishnavas seem to have
been most nnserapulons in nsing old names in order to give
weight to their doctrines, They have produced the Brikat

* Héarita, two Vasishtha Smritis, a Sa\nﬂllm and the Laghu
Vishou. These books ‘represent various shades of | the
Vaishpava creod.  Some are extremely violenb in their dias
tribes agrainst other sects, and toach practices and doctrines
which would have astonished the ancient Rishia whoge names
they appropriated, while others are more moderate and con-
form more to the Smirta practices. The most extreme aro
the Brihat Hirita and the third Vasishtha of our list. = Thera
is only ono work which may be safely ealled a Saiva forgery,
the sccond Gavtama of the list. It is distingnished from
the common Bmirta works enly by occasionally inculeating
the worship and pre-eminence of Siva. The rites prescribed
are what one at the present; day would, call Smérta. Besides
these, some othor small works br‘lcug to this class, among
which the sccond Apastamba and the sscond Ukanas may
he named. Their rules do not show any particular sectarian
tendencies. It will,however, beproper to call them forgeries,
becanse they bear the names of ancient teachers, though they
apparently have nothing to do with the authentic ywritings of
these persons, On the other hand, it must for the present
remgin undecided whether the commonplace Sastras atbri-
buted to Visvimitra and Bhiradvija are modern fabrications,
or vevsifications of older Sdtras. In the case of Bhiradyija
thereis some foundation for the latter opinion, as a greab
portion of the Sttrag of a Bhiradvija school, which belong
to the Black Yajurveda, is still in existence.

In concluding this sketch of the Smriti literature, it ongh

o he remarked that the opinions advanced with respect to its
origin and development are supported by the analogies of
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i wm #
~other branches of Hindf literatare. The older portions of the
| Upanishads, or the philosophical portions of the Vedus wlich
incnleato the ¢ road cf knowledge, ' either still form patt of the
collections of texts or Sikhts stndied by the'various Vedie
schools, orcan be shown to have belonged to such collections.
Thus the Aitareya and Kaushitaki U panishads are incorpo-
rated in the Sakhis of the Rigveda which bear those names.
The Taittirviys, the Varuni and other U pnms]m:h still fornx
part of the Taittiriya Sikhd, the Maitrayani of the Maitedyans
SAkhi, the Brihaddranyaka of the Midhyandina and Kinva
Shkhis of the White Yajurveda. ' Again, the names and
gontents of such works as the Béshkala and Jibala Upani-
' ‘ghads show that they belonged to extinet Sékhhs of the
Rig and Simavedas. Next we have the Upanishads which
have been recast by the adherents of the fourth Veda, the
Atharvanas, further Upanishads which, though counted as
pavts of the Aﬂmrmwﬂu, proceed apparently from ad-
' herents of tho philosophical schools, and lastly, the fubrica-

| tlons of seotarians, Vaishnavds, Saivas, Génapatas and so
. forth. While the first classes of Upanishads are writ-
"ten in archaio Sanskyit prose, or in prose mixed swith
verse, the later works show the common Sanskrit, and
‘many of them are in verse. In some instances the con-
nection between the prose and the metrical treatises can be
clearly traced. In all thig the analogy to the Smriti litera~
! fure ig obvious, and in bhe case of the Upamshads, too, the
tenth of our fundamental pesition is apparent, viz., that the
fountain of intellectual life in India and of Sanskrit literature
it ‘to be found in the Brahminical schools whioh stadied
the varions branches of the Vedss. Hven in the case of
grammar; of astrology and astronomy, the correctness of this
principle' might be demonstrated, though not with equal
cortainty, becanse the oldest works in those branches  of
‘soience are lost, or at all events haye nob yet been recovered.

_ The bearing of our view regarding the history of the
| Smritis; on their interpretation, ancl on the estimation in
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; whmh they must be held, is obvions.  The olderstill existing
 Smyitis, and the originals of the rest, aré not codes, buf
" simply mannals for the instroction of the students of the
Charanas or Vedic schools,  Hence it is not fo be expacted
that each of these works should treat its subjects in all its
details. Tt was enough to give certain general principles,
and those dotails ouly which appeared particularly infevest~
ing and important. It is, therefore, inappropriate to call
the Swmritis “codes of law,” and unreasonuble to charge
their authors with a want of precision of digeriminntion
between moral and legal maxims, &c.(#) Such strictures -

(@) Tn the ancient sccieties in their carlicr stages there was no auch
thing aa systematic legiglation on a utilitarian bagis. The civie ov
national consciousness was developed under the inflnence mainly of |
religions conceptions, and all thay belonged either to the Stabe in it
relation to individusls or to the mutual rights and dufies of mem-
bers of tha community was wrought out under this sacred control,
The ethical and the social laws spring forth as offsheots from the
relakions of mortal men to supernatural beings, to their own aneces-
tors, and to their families united to them in close vies of religions
interdependence.  The ceremonial law seeking to propiviate beings, |
whose nature may be variously conceived, acquires the intricacy of a
purvely artificinl system, and its interprefers are invested with a
“gacred character on account of their nssocintion with awful thoughts, _
and their exclusive command of potent formulas. The priesthood
ghared —and conld not but sharg—the chief emotions of the people, but
they moulded these into forms consonant bo their own raling notions,
by connecting every phass of moral or legal ehange with some
dodtrine or some phrase rogarded as of divine anthority., As invens
tiveness and construckive facully were set (o work by the prompting

ol new needs in altered circnmsbances, the expression of the resulty
whother wholly original or partly borrowed, was grafted onto the
existing system, and if it corresponded to any permanent syant or
form of moral energy it was preserved by frequent recitation ; andasin
Lndin the people, owing perhaps to physical conditions, were mneh less
siirred to distinesly civic sctivity than in (reece or Rome, the purely
veligions element in their hody of thonght has maintained its early
predominance down even to modern imes. The source and the
ganction of the © municipal” being thus in the religious law, it was
nabural that s severe disorimination of the one from the other should
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wonld only be justified if tho Smritis were really *“ codes”
' intended from the first to settle the law between man and
man. At the same time it will appear that the statement of
| the modern Nibandhakdras and commentators shat the varions
Suwritis are intended to supplement each other is, at least
' t6 a certain extent, correct. As none of the Smyitis is com-
plete in itself, it 15, of conrse, natutal that the lnwyer should,
if one fails, resort to the othera which, on the whole, are
written'in a kindred spirit. | It would, however, be umvise

mot be attempted.  Tn the Mosaio law, as in the Hindf law, we fAnd
+ sacrilicial  ceremunies, family relations, the condifions of propervby,
eriminal laws, and legal procednre all pot pretty much on the same
level and all in some degree intermingled becanse all regarded mainly
from the samestand-pointof their supernatural origin.  Thus viewed,
‘many parts of the law have a certain harmony with one ancthen
- whieh, from our modetn stand-point, seem incongruous, otiose, ov
unmeaning.  Amongst the Grecks and Romans, a8 amongst the
| Hindiis, the laws being regarded az of divine origin, were committed
to the memory and the care of the priestly class. — This clags farnished
the only jurists, aud when laws were reduced to writing, their
proper repositorios wera the temples of the gods. A council of
‘priesta, ns of Levites or of Brahmang, conld alone pronounce on the
most important questions ‘of the eivil law, or give the requisite
assent to gome proposed deviation from established nse aned wont.
1t seems that in the earvly period the Greek laws were mostly, if not
wholly, rhytlimical® The same form of the Roman laws is suggested
by the word * CUarming,” commonly applied to them. They were
gpeaial to the Greeks and to the Romans as the Brahmaniclaw is special
to Hindis.  Rights as existing beyonrl the pale of the religions ton-
nexion are havdly recognized except by o foint analogy. The Smritia
therefore and the mental eyvolution which they embody wmny be
regarded as i most natural product of the hnman mind ab o partioular
stago of grawth. An economical, or purely political aim not having
been admitted exceph ag subordinase, the conduct of men was not
preseribed by reference to it ag distinguished from the religions aim.
The rhythimical form of the preceptd has its analogue cven in the
Buglish law, many rules of which and even the statutes werein early
times converted into verse, asa convenient means of cornmitbing
them to memory,

# Wychsmuth Hist. Ant. of Gr,, Ch, V. § 88,
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AUTHORITIES ON WRITTEN LAW.

b use them indiseriminately, sinee they contain also a groat

many’ contradictory or eonflicting statements. Tt will be
neeossnry to examine in each case, whether the Smriti from
which sapplomeéntary information is to be derived, agrees in
its prineiples on the point in question with the book which
serves ag the fundamental authority. Ior in the latter case

only will it be possible to nse the additional information. A

considerable cantion in the use of unknown fexts, said to
beloug to Dharmasistras, regarding which we possess no full
information, is also advisable onaccount of the great number
of forgeries and recasts of ancient works which exist ati the
prment day, A full enquiry into the a.uthpnt:cmy of such
texts is very necessary,

11, The Vedas.—The fonntain-head of the whole law is,
nceording to the Hindls, the Veda, or bmtl By the latter
term they understand the four Vedas, the Rilk, Yﬂ]l‘i‘!, Sfiman
and Atharvan in all their numerous Sikhis or recensions; all
of whi¢h they belieye to be eternal and inspired. Bach Vedal
consists of two chief portions, the Mantras and the Brih-
mahnag. The former are passages in prose and verse which
are recited or sung by the priests at the great sacvifices;
the latter contain chiefly rules for the performance of the
sacrifices and theological speculations on their symbolical
menning and their results, as well as, in the .?eryak'a
portion, disoussions of philosophical problems. As may he
oxpected, the Vedas include no continuous freatises on
Dharma, but, incidentally, a good many statements of facts
conneected with all seclions of fhe law ave found, The
anthors of the Dharmasitras frequently cite snch passages as
their anthorities.  Bul it is & remarkable fact that they by no
menns agree regarding theiv applicability. (b)  For thepraeti-
eal lawyer of the present day the Veda has little importance
as o source of the law. But a careful investigation of the
state of tho law, ns it was in the Vedic age, will no doubt
ywld important resulis for the [mlu:y of the Hinda law,

AP SR L
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BOOK I.—INTRODUCTION.

THE LAW OF INHERITANCE.
General View of the Hindd Low of Inheritanee, aceording
{0 the authoritivs current in the Bombay Presideney.

§ L—DEFINITION OF ['HE LAW OF INHERITANCE.

Dl Law of Inhavitancs comprises the rules according to which
property, ow the civil or natural dealh of the owner, devolves
wpon. other persons, solely on account of their velation to the
Jormer owner. :
Renangs,
The title of the Hindd Law under which the law of inherit-

ance fulls is the Dayavibhiga, <.c., according to the usual

translation, the division of ianheritance” Diya, lif. a
~Sportion,’ is defined by Vijidnesvara as ® the wealth (pro-
perty) which becomes the property of another solely (a) by
reason of his relation o the owner, and vibhiiga, lit,
“ division,’ as ¢ the adjustment of divers vights regarding the
whole by distribubing them on particular portions of the
aggregate.’(b)

It thos appears that tho Dayavibhiga includes nob only the
law ‘of inheritance, but the rules fur‘ the division of any
estate, in which several persons have vested rights, arising
out of their relation to the owner. Actually, howéyver, the
contents of the chapter called Dayavibhiga ave sbill more
miscellangous, ag the Hindd lawyers were obliged to infro-
duce into it discussions on the nature and the various kinds
of property, on account of the want of a separate title for
these matters in the system of the Smritis.

(a) Colubrooke, Mit. Chapter I, Sec, T, para. 2.
(B) i, pura. 4, See Book 11, Introdustion.
8



The C-li'.ll death of a person results ot eﬁt’eirm'g’-.'

a religions order, or being expelled from his euste by means i

of the cevemony called Ghatu«phoh, the smqshmg af t'he- h
waterpot. ()

The relation ov connection (sambandba) which gives to |
a person a right to inherit another’s property, may be of
six kinds :—— i

a. Blood relationship.
b, The relation of adoptee to the adopter and his family.
¢, Connexion by marriage.
d,  Spirvitual eonnexion.
¢, Co-membership of a community or association,
- Relationship of a raler to his sabjects.
§ 2.—-SUBDIVISIONS OF THE LAW OF
INHERITANCE:

The Liaw of Inheritance may be arranged, according to the .
wabural or logal status of the person by whom the property
i left, wader the following heads -— _

1. Runps mrcArpING TAB SuccessioN To A MALg,
A, To o houscholder (grihastha) who is & menber of an
undivided family (avibhalta).

o a temporary student (nwpakurvdpa bralimachdrin,
o w separvated householder  (vibhakla grikasthe), and to @
united howseholder in respect of his separate property.

.. o a reuwnited copareener (samsrishiin).

(a) The Viramitrodaya, £ 221, p. 2,1. 7, states expressly thab persons
who areonly patila may inherit on performing the penance preseribed
to them, and it is seid, £ 222, p. 1, 1. 10, that the porson solemnly
expelled does not inherit.  Bhilchandra Sfsirvi, in Steele’s Tinw of
Castes, p. 55 says that a member of o family who has lost caste, is to
receive his share after sxpiagion, notwithstanding an intermediate
Ppartition. !



,rm_n.] ntvrsm\s OF LAW OF INHERITANOE. 59

DL Mo a professed student (naishthika bralimaclirin) am?
o aniasoetic (Yol or Sunuydsin).

II. Rurgs meirpivg THE SUccessioN 10 FEMALES.

A Mo wnmariod females,

B, To married jemales having issue.

O, Po ehildless muarried females.
ITL. Runps neaArpiNG PrRsons pxonvpsp vrox INHRRITANCE,
| % Deus facit heredem,” says Glanville : that is, heirship
properly so ‘called arises uuTy from natural relation. In the
Tagore case, Vhl!es, J.; says, ¢ Inheritance does nﬂt. depend
upon the will of the individual ; transfer doss,  Inheritance
| s a rale laid down (or in the case of enstom recognised)
by the State, not merely for the benefit of individuals, bub
for reasons of public policy.” («)

' Undeér the Roman Law inheritance was a devolution of fhe
propurty and rvights, with the obligations and duties of a
decensed as au indivisible aggregate on the heir designated
by the law or appointed by will. The heir might be bound
60 carry out bequests and dischavge debbs as directed, bub
| the defining characteristic was that he essentially continued,
for legal purposes, the persona of the deceased. The

' sacra were not conceived as divisible, nor consequently

was the familia which sustained them. Thus it was, said
Nemo pro parts testatus, pro parte intestatus decedere
potest. Under the Ilindd Law also the heir or' the
group of heirs (wills not being contemplated), who in
the undivided family take a succession, continue the
porson with which they have already heen identified. (b)
One joint owner of the common property having been
. vemoved, the others take it as an undivided aggregate,
capable of partition, bui subject to a primary obligation
in favonr of the family sacra (¢) and of creditors of a father

(@) L. R 8, L. A, ot p. 64.
(b)) Bea Viramit. Trans. p. 2
(¢) Viramit. Trans. pages 133, 256.



" Avhose claims have nob arisen from transactions of an obviously '

profligate character, tending to defrand the manes and 'the:
. childven bonnd {0 sacrifice to the manes of past ancestors. It

is in acgordance with this theory that VijiAneévara constraes

the text on the erigin of property {Mitikshard ch, I, sec. I, -
para. 18). ¢ Inheritance” as a sonree of propenty he'conceives
as pointing to a continuation of the legal person by the an-
obstructed heir as joint owner. ¢ Partition” he refers to the
case of property descending to obstructed heir as eollaterals
taking necessarily according to distinet and several shares,
on rights arising to each severally at tho owner's death, So
too at chap. 1., sec. I, para, 8, he earefully distinguishes
between the cases of sons, whose fthe patrimony becomes
immediately and indefeasibly on their birth, and of parents,
&e.y on whoin the esiate devolves only on the death of the
owuer, and who meanwhile huvé not like sons & share in the
ownership, only an expectancy which may be defeated by
the ach of the owner unembarrassed by a joint ownership of -
sons or grandsons. (a) :
The Teutonic laws preferring males to fomales divided the
allodial holding equally, They distingnished ivhevited pro-
penty from acquisitions and moveables from immoveables :

the inheritanco under them might pass by different rales to

soveral sucoessors. Then came the right of primogeniture
. and the dther extensivé modifications induced by the Feudal
system. The historical developwent of the English, having
been go widely different from that of the Hindd Law of .
Inheritance, great caution ought fo be exercised in apply-
ing any analogy derived from the former to the solution
of qguestions  arising under the latter.. The language
of Willes, J., in Jultendromolhun Tagorve v. Ganendromolun -
Tagore (b) rests on a principle of general application, He
says: ““The questions presented by this case' mnst he

(6) Comp. Viramit. Chap, I, p. 54, Transl, p- 39,
(b} L. R. 8. I A at p. 6d. \



v ~ with and demded uﬂmrdmg to the Hindit law pres=
vailing in Bengal, to which alone the property in ques-
tion is subject, Little or no assistance can be derived
from English rales or anthorities touching tho transfer of
property or the right of inheritance or succession thereto.

 Various complicated rules which have bheen established in
Fngland ave wholly iuapplicable to the Hindd system, in
which proporty, whether moveable or immoveable, s, in
general, subject to the same rule of gift or will, and to the
game conrse of inheritance.  The law of Bngland, in the
absence of custom, adopts the low of primogeniture as to
inheritable frecholds, and a distribution among the nearest of

Kin as to personalty, & distinction not known in Hindd las.
The only trace of religion in the history of the law of sue-
cossion in Bogland is the trust (withou any beneficial
interest) formerly reposed in the Church to administer pers

“gonal property : Dyke v. Walford. (@) Tn the Hinddl law of

| inheritance, on the contrary, the heir or heirs are selected

who are most capable of exercising those religious rites
which are considered o be beneficial to the deceased.”

" Resting on this, he says : — the will contains a variety of
limitations which are void in law, as, for instance, the

L

limitations in favour of persons unborn ab the time of tho
death of the testator, and the limitations deseribing an-

inheritance in tail male which is% novel mode of inherib-

ance inconsistent with the Hindd law.” (b) But after

rejecting these, His Tiordship, from the principle that an
owner may by contract bind himself to allow another the
usnfruet, deduces the consequenco that a temporary posses-
sion and enjoyment may be given by will, to be followed by
‘other interests simultaneonsly constituted, Here he follows
the English as distinguished from the Roman Liaw.

Special care should be taken not to build on particular ex-
pressions in the English text books. In translating from

(a) & Moore P. C., 454, (b)) LR S LA ot p. 74
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v e ) it (R0 e
%S{mskyit lnw-books the most nearly equivalent words
haye to be used to render those of the original, bat thigisin
many coses an equivalence ouly for the partienlar pur-
pose and in the ecountext where the words ocour, For
drawing inferences the original must in cases of any
nicety be referred to with as moch caro ag the Greek or
Hebrew text of the Bible for the support of & theologidal
doctrine, or the Pandects for determining the true sense
of a Roman law,

 The law of inheritance amongst the Hindds is regulated '
generally by the performance of funoml ablations” (a)in this
sonse that the duby of performing the obsequies and subses
| guent rited being regarded as of paramount importance, the
determiuation of the person on whom it devolves and the
nature of the ceremonies to be celebrated settles incidentally
who in sequence are entitled to the estate, The intersst in
16 of the deceased is supposed not to be wholly extin guished,
and as the possession of property is essential to an effeobual
suerifice, the proper performer of the Schddh s endowed
with the means of performing if. A rigid regulation of the
right to suecession by faneral oblations is however peculiar
to Bengal, having been adopted as a gencral principle by
Jimfita Validon. (b)  In other parts (¢) of India the criterion
is admitted only partly,(d) and the Mitakshura and tho
Mayikha make the duty and the right collateral, meeting
‘usually in the same person but not connected necessarily as
eaaseand consequence, Consangninity has greater influence,
and may belooked on as the foundation on which the rulesas to
snpeession on the oue hand and as to inheritance on the other

(a) H. H. Wilson’s Works, V., 11 Soorendronath Roy V. Musst.
Hevramonee Biormonsal, 12 M, L. A atp. 96, Neelkisto Deb Buirumdin
v. Boavehunder Thal:aor, Thid, at p. 541, !

(%) Dayabh., Ch. XTI, Sec. V1, para. 29, 2,

{¢) Viramit. p. 39 Col, Dig., B. V. T, 420, Comm.

(d) Hy, 14




' malesor fems.les, therc is, uxccpt in mmete cases, a pusalbahty
eof succession. A new connexion is established by marriage,
and the fumily springing from this union is linked both to the
father’s and less closely to the mother’s ancestors and their

- descendants. . Bxeept amongst those in whom there is really
ar by a fistion a sharing of identical blood, as derived from an
1identieal source, there is novelationship giving rise bo the erdi-
nary rights of snceession with which the law of inhevitance is
goncerned, and the accompanying duties prescribed by tho
religious law. (0) :

The law of inheritance is divided by the Hindfs, aceard-
ing to the natute of the rights of heirs, into unobstructed

I (&ipmtiba.’udhw) succession, and suecession liable to ohstroe-
tion (sapratibandba), - Unobstrueted succession comprises
the rights of sons, sona’ sons, and their sons, to the inherit-
ance uf their fathers and ancestors, whether these were
members of undivided or of divided families, and the

succession in an nndivided family in geseral. Succession

Jiable to obstruction is subdivided info succession—(1) to
a male who dies withouat sons, sons’ sons, or great-grands
sons in the male line, (2) to a reunited coparcencr, (3) to
an ascetic, and (4) to women. This arrangement of ftha
gubject-matter is necessary if, as is done by the Hindu
lawyers, the laws of inheritancs and of division are treated
of under one title. Bat, as it is greatly wanting in clearuess,
especially in the first part, relating to unabstructed sue-
cession, it seems advisable to desert it when the Law of
Trheritance is treated of by bself,

As the descent of property varies under the Hindf law,
chiefly according to the natural and the legal status of the

() How far this is earried in favour of females by Bilambhatta may
be seen from the extracts given in the Tagore Lectures, 1880, Lee, X.

{b) The sugcession of one spiritnally velated, as of a teacher or
pupil, may bo aseribed to an imitative method of preserving religions
ceremonies and the property dedicated to them. The Brahmin com-
ity and the king serve to complete the scheme. "See helow.



DIVISIONS OF LAW OF INHERITANCE. ' [BoOK.

ast possessor, it will be more convenient to divide the rules
on this subject according to the latter principle. ¢ Sucees-
gion’ should therefore be first divided into sucoession to
males and to females. Hindfl males are divided according
to their castes into Braliming, Kshatriyas, Vaisyas, and
Stdras. (a) Themembers of the first three castes are divided
according to the ‘orders’ (isramas) into Brahmachacis,
“ students,” Gribasthas, « householders,” and Yalis or
Sannyflsts, “ ascetics.” The Brahmachiris again are of
bwo kinds, paying or temporary students, Upakurvinas, or

. else Naishthikas, ¢professed students,” such as from the
first venounce the world. Grihasthas, houscholders, also are
of three kinds. They may be avibhakts, members of an
undivided family, vibhakta, ¢ separate,’ or samsrishtin, €re-
united,’ and lastly tho avibhakta or anited householder may
be separate, in some respeets, 7.6, he may hold property
‘to which his eoparceners have no right. |

It is, however, unnecessary to take info account all these |
several variotios of status, Under the present law, especially
as amended by the Acts of the Government of India, caste
has litble importance for the descent of propecby. In one
instance only, that of the illegitimate son of the SAdra, the
old distinction holds good,  Besides the soparate property (b)
of the united householder, the property of the Upakurvina
Brahmachlr, the temporary student, descends like thab of
the ‘Vibhaktu Grihastha, the divided householder. (¢). The
prineiples, at least, applicable to the succession to Naishthika
Brahmachiris, professed students, are the same as in the caso

(@) Stdras are always considered Griliasthas, as the study of the
Veda is forbidden to them,

(b) 'There are no parsicular rales regarding the descent of this kind
of property.  But the fact that if is exempted from the rules roghrding
the division of the property of united coparceners, shows that it must
tall under the rules rogarding the property of separate males,  For tho
definition of such ‘ separate propevty’ (avibhéjya), see Min. Chap, I,
Bec, V.; Vyav. May. Ohap. IV., Sec./ VI1.: and Book 1L, Introduetiou,

() Sue Mit. Chap. IT., Sec. VIIL., para. 8.



s Bhnmylsts.  We obtain therefore for the succession to

« males four subdivisions s (1) the gticoession £o the Avibhakta

. Gribastha, a householder of an undivided family 5 (2) to

' /the Upakarvéng Brahmachird, a temporary student, and fo

! Vibhakta Grihastho, a separafe householder ; (3) to a

Sansrishti Gribastha, a rennited householder ; (4) to San-

" nydsis or Yabis, ascotics, and to Naishthila Drahmachixis,

professed gtudents, ' '
In (he r;i_ls_sa'c[' females, it is of importance whether they ave

- unmarried or-r_narriud, und whether, if married; they loave

" {ssue or not,  Theroles regurding the succession to their pro-

* porty may thersfore be divided undor throa heads as above.
'§'8 4. SUCCESSION TO TIIE PROPERTY OF AN

AVIBHAKTA GRIHASTHA.

(1) Sowns, Soxs’ Sons, anp tHER Sowa.——The goperty of «

" male member of o undted  family,  Avibhakto Griliastha,
desocnds, per stirpes, to his sons, soi’s sons, and son’s
son’s sons, who were unilod with the deceasod af the  fiina

of his death, .
Ses Book L, Chaptor I., Section 1., Question 1,

“That under the law of the Mitikshavd each son upon
| hig birth takes o share equal to that of his father in ancestral
immoveable estabe is indisputable.” (@)
< The ownership of the father and the son is the same in
nequisibions made by the grandfather, whether of land, of a
" fixed income, or of moveables.” (b)

The throo descendants in the mule line take the inherit-
anice by virtue of tho right which vests in them from their
birth to the ancestral family estate, and to the immoveahls
property acquired by their father, grandfuther, or greab-
grandfather (apratibandha diya), and they ropresent thesa

L (a) PO i Swray Bunst Koor, v, Shoo Procad Stngh, Lo R.6 L
A. 88,09,
(3) Mitdkshar®, Chap: T, See. B, para. 3 ; Vieamitrodayn, Tr, p, 68,
o h




' LAW OF INHERITANOH.

persons in the undivided family. (@) The ultimate reason
for their preference to other gopareencrs must be sought in
the importance attached by the Hindd fo tho continuation

. of his race, and to the regular and continuous presenfation
of the oblation to hig manes (sréddha). (D)

{a) Mit.,, Chap. 1., See. 5, and Bee. 1, para. 3; Vyav. May, IV..
Soe. 1, para. 3.

(B) Gaing, Tib. IT, § BE, points to the importance attached by the
Romans in early times to the due performance of the sacrn and
the connexion of these with the inheritance. Compare the remarks
at11B. H. C. R., 2¢65.%

In § 152, et 8qq., Gains deals with heredes necesgarii, sni et ncees-
anrii, aut extranel.  Of the * suiet necessarii’ he saya § 157 :— Sed
8ui quidem heredes ideo appellantur, quia domestici heredes sunt,
et vivo quogue parente, ¢aodam modo domini existimantir.”

Againgt these  joint owners, “Nihil pro herede posse nsucapi
snis heredibus existentibns, magis obtinnit. This passage may per-
haps indicate that the “sni’ formed a fourth class.”i BSons and
daughters of the last proprietor or of his son were forced to take the
inheritance with its burdens. They were thus " necessarii” as well
&8 sui,”

The death of the son was necessary to bring in his children§ and
they must have been still wishin the potestas of the gmndfubher uh
hig death.

Panlus in the Digeat describes the position of the son inheriting
hig own, “suus heres," in a way very analogons to that found in
the Hindd treatises. ] : f

“In suis herdibng evidenting apparet continuationems domini eo
rem perducere, ut nulla yideatur hereditas Fuisse, quasi olim hi domini
essent, qui etiam vivo patre quodammodo domini existimantur, unde
etinm . filinsfamilias appellatur sicut paterfamilias, sola notu has
adiecta, per quam disbinguitur genitor ab eo qui genitus sit, itagno
podt mortem patris non hereditatem percipere videntur, sed magis
liberam bonorum administrationem consequuntur, hae ex cpuga
lieeb non sint heredes instituti, domini sunt; nec obstat, quod licet
eos exheredare, quod et occidere licebat,”

* Bhdu Néndis Ulpdt. v, Sundrdbdd.
+ Ood, Lib. VII., 20 2,

1 Tomking and Lomon’s Glaius, p. 241,
§ Graius, Lib. II. § 156,



vight as son.  The sucoession is not susponded for one nob
' begotten, (a) See below Bk, IL Chap. L, Sec. 1, Q. 8,
Remark 2. '
" The rule extending the apratibandha ddys to three
descendants conforms to the views of Nilakantha, Bélam-
‘bhatta, Mitramisra, and of the eastern law yers.(b)
The Mitakshard nowhero mentions the right of the
gon’s son’s son, and its commentator, Visveivara, states,
' in the Madanapirijita, that the vested right to inherit

In the Hindd as in the Roman law the essential notion of what ye
call “Tnheritance” was that of a continuity of the “persona” and of
he  familia”? over which headship was exeraised; while in”* Partition®"
e contral idea s that of a hroak of continuity, of a substitutionof
new relitions and of new rights, individualized or difierently aggre-
gabed, for the group onfof which they have been formed ; aud a8 a trao
wnion of the composite persons taking a family estato on the death
‘of the formen head implies, according to Hindl notions, a joink family
united in domestic worship and in interests, we soe how it is thak the
‘Mitdkshard chap. T, sec. 1, para. 13 says “ diya’ is the unobgtructed
inhacitance of tho “eni heredes” taking fully and jointly what
wos parbly theirs before, while ** partition” intends “ heritage subject
0 obatruotion.”’ In the latber caae wholly new rights come into
existence, the continuiby is broken up; and the several collateral
hairs, supposing there are more than one, take saveral shares by
. nieans of a parcelling inconsistent with the mere replacement, of one
head by another, the family gorporation still preserving its personal
and proprictucy identity, as in inheritunce not subject to obstruction,
Th is in this sense and in this only that tho Mitdkshard® vecognizes
parbition as a source of property; the several rights of those entitled
cannot in some cases be made offcotual withoub pavtition, though
they come into existence simultaneously with the devolution of the
estate; and thus they in a manner spring from the parfition as o
gource of property, which the Smriti declares it may he, but which in
ordinary cases Vijiidnesvara says it is nof,

(a) Koylusnath Doss v. Gyamonsce Dosaos, 0. WL R. for 1864, p. 814,
Musstt. Gowra Ohowdhrain v. Ohwmimuin Chowdbvy, Lbid, 340.

(b) ‘See Vyav. Mayikha Ch. LV, Sec. TV, ; Mana IX. 185 ; Col. Dig.
B. v.T. 896, Comm.

# Chap. L; 8ec. L, paras, 8,7, 8, 18, 17, and 18.

ketual hirth is necessary to the full constitution of

mRee
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008 not extend furbher than the grandson. (a) Among the
‘authots of the Dharmaéastras a like difference of epinion
f ‘seems tio have existed, But at -preéeht the right of the greah-
! grandson may be considered to be established, and the Sagtris ||
assume thab the word “son’ ineludes the son’s son's son, )
Sons who have separated from their father and his famil v
are passed over in favour of sons who have vemained wuited
(with, Him, ot were born after the separation. () :
- \This is an application of the principle that & joint ‘aud |
undivided suceession of the descendants being takon as’ the

o ‘general rale, those' who have become exceptions to it bomlic

who having been exceptions have since ceased to be so, are

| breated aceordingly. Their rights of succession ave, s
to their mutnal extent, their rights as they would be in a pars |
uition madeimmodiately on the death of the proposibis.  This
is brought out most clearly perhaps in the fivst Section of

the Diya Kramasangeahy.  To i3 in general vather assumod

than propounded, as after providing for represontation of sons
by grandsons and great-grandsons, the discussions proveed
on the basis of the deceased owner’s having held separalely,
‘without which there would be no room for the several tules
to operate, since in a partition on his death, the then Joing
owners with him would take the whole, Hyven “a widow
cannob claim an nudivided propevty.?” (¢)  And the widow
comes first amongst the heirs on failure of male descendants,
Sho and her daughter are ontitled enly to maintenance ard
'rosidence () from the copurceners, (¢) or successors €6 a
separate owner. (f) ; !

(e} Mudanapirvijte, £ 225 p. 2, 1'7 (of Dr, Bithler's M§.). | Ti bhe
Subndhini, however, commentitg on Mitdkshard Ch: I, 8. Lnlitag
Vidyesyara Bhattw scems to recognize a representation extonding to
the' great-grandson, if nob even tarther, :

(h) Mis. Chap. I, Seo. 2, paras, 1and 5: Vyay, May. Chap. IV,
Nec, 4, paras. 16, 33, a5, {

(¢) Eawan Pashod v Mucstt, Radha Bocbee, 4 M. 1. A- 487, ’

(d) Parvati v, Kiganging, Bom. 1L O, P.il, B, for 1882 p. 183,

() Mankoonwur af ol v. Bhugoo et al., ¢ Borr. 162,

(F) Boviajie Huvee v. Dlkoo Bese, Thid. 497,



J0N.] | | UNDIVIDEN FAMILY,

Ta Cheudhei Ujagar Singh . Clawdl Pitam: Singl (@)
| tlie Privy Couneil say of a father whoge son was a plaintift
" onthe ground that by an imposition the fagher had been allot-
| Lo bub a quarter instead of a half of an estate, ® supposing
. that he was so imposcd upon, and that thers was sono right
| i, him to progure an alteration of tho grant, thab is not
wueh an interest as a son would by his birth acquire @ sharo
. in. Whatever the nature of the right might be—whether
_iﬁ_'.cb'uld be enforcad by # suit or by & representation ko the
' Government—it daos not come within the ralo of the Mitdk-
o ghard law, which pives a son, upon hig birvth, share in the
anccstral estate of his father.””  Regorded as a bounty, the
© propecby could not be recovered by a suit, but if there was
‘a vight id the father to property enforceable by suil that
4 ':_righ't. svonld not indeed be shared by the son except subordi=
. mately, the property not being ancestral, but it would be
inhevited by hirn on his father’s death, The property
racovored by one of several sons would be subject to the rales
‘of Book LL. Introd. § 5 4.

i The ancient Hindf law presents many traces of a once
‘i I'gubsifsh_ing- law of primogenitore in this senso that on the
fubher’s death the eldest son succeeding as the paterfamilias,
~exercised the same or nearly the sawe fun ctiong of anthority

and protection as the provious head of the household, (h)
This rule and the rule of absolute dependence of the
| junior members was gradually superseded by the prosent

(o) L R. 81 A abp. 196. 2l

(1) Mann Chap, IX. 1053 Nécada Pt. I, Chap. T11.2, 36, 89, 'Tho
preforence given by several texts to the first born, combined with the
principle of representation, may in the cnse of an impartible estate
form & ground for preferring the son of n decensed first-born son a8
hoir befors His uncle, the former owner's eldeat snrviving son.* Other

% Boo Manu Chap IX. 124, 125; the Ramiyann quoted Col. Dig, B. IT,
Chap. IV. T, 15, Com.; Ait. Braha. 1V. 25, V11. 17, 18 quoted Tagore Lec,
1'5_80, Lige. Vg Ramalakshowi dmowd v. Stvaneathe, L& M, T, A, ubp. 9L,
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aw of eqnal joint succession of all the sons standing in a like
legal velation apart from priority of bicth. The nature of

textsin somo degree favourthe son of the firstmarried wife,thongh later
born, in competision with the earlior born son of a second or thivd
wife# ;. yeb thig may have originally rested on the taking of wives in
tho ovder of the classes.f Recourse must be had in practics to the'
custom of the family for a rule which cannot be gathered with =
nhsolute certainty from the texts. At Madras it has been held

that o junior brother, allowed by the others to take an impartible

Joint estate, transmitted it to his own descendants, the obher members

being entitled only to subsistence, but that on the extinction of his

Ling an heir was to ba sought in the descendants of the eldest of
the original group of brothers. The ruls of precedence by

seniority of outgrowth from the parent stem and by represeutabion

wig thought to apply to an estate which, though imparsible, had all

along been joinb family property, and this though the cldest brother

was apparently dead when the fourth one took the estate.§ In the
Tipperah casell the Judicial Committee had raled = that tha

neavest in blood to the lagt holder was his heir, nob the senior

member of the whole group of agnates. This the Madras High Courl

thonght inconsistent with the statement in the Shivaganga case,]

thab the saccession to a v4j is governed by “ the gencral Hindd Luw

prevalont in thas part of India, with such qualifications only as flow

from the impartible character of the subject,” such character hein,g

consisbent with a continned joint ownership, survivorship, and

precedence by seniority of origin in the group; hub ib would sesm

that the Judicial Committee did think a rule of survivorship ond of

latont rights to succession of collaterals was excluded by the impax-

tibility of the estate and the singular succession to it.** The view

of ‘the Madras High Court is indeed expressly vejected; as it had

heen by the High Court at Caloutta. The Madras decision therefore,

however well reasoned, cannob be regarded as o safe pracedent.

# Manu Chap, 1X, 123, Col. Dig. B. I'V. 'T. 61 and Com,

T Mann Chap, IX, 122, and Kulluks ad loe,; Mann 11, 4, 12, 13,

T Bamalakskmi Admmal v, Sivanantha Perwmad, 14 M. 1. A. 670, Neel-
Kisto Deb Burmono v, Beevehunder Thakoor, 12 M. 1. A. 528,

§  Naraganti Achammagire v. Venkatachalopati Naganivivy, I T R 4
Mad, 260,

| Nesikisto Deb Burmoko v, Besrohunder Thakoor, 12 M. T, A, 523

& Kotama Natohiar v. The Rijdk of Shivagange, 9 M. L A ag p. 593,

% Ses Neelkisto Deb Burmono v, Beevehunder Thakoor, 12 M, L A, at
Pps 047, 541,



§ 8 4. (2) Avoerep Sons.—On failure of legitimate issne of
the body, adopted sons inherit. If soms be born to the

 adopter after he has adopled o son, the latter infierifs o
Jourth share.

Exanenps.

1. A, B, C form u united family. AadoptsA’, On A’s
deeense, A* or his descendant A’ or A7 takes A’s share.

2. A, B, O form a united family. ‘A has a legitimate
' gon, A}, The latter adopts a son, A% If A® survives Al
and A, he inherits A’s share. The same would be the ecase
if A were a legitimate son of the body of A, and adopted
A%, and the latter snrvived A%, Al and Al

8. A, B,C form a united family. A adopts A, and a
gon, A% is born to him afterwards. On the death of A, A}
will inherit a fourth of a share, and A® the rest of A’s share,

AUTHORITIES,

. Book I., Ohapter IL, Sec. 2, Q. 1, 8, and 15; and
| Bee. 4, Q. 2,

Thers are no special anthorities mentioning the right of
the adopted son of a son or grandson o inherit his adoptive
grandfather’s or great-grandfather’s shares.  But it may be
inferred from the maxim that a person adopted occupies in
every respech the position of a son of the body of the adopter,
See Synopsis of the H. L. of Adopt., Head Fourth, Btokes’s
II, Law Books, p, BG8.

(«) Mit. Ohap L, See, I., para. 24, Chap. 1., Sec. 11., para. 6. ; 'Vyav.
May . Obap. LV ., Sec, L,parss, 4-10; Apast. I1. VI.510,14.; Gaut, Ohap.
HXVILL, paras. 5-16.; Manu Chap, LX. 105 f, 112; Vasighbha XVIL;
Nérada Chap. XIIL, paras. 4 5, cited Coleh. Dig. Bk. V. T. 82;
Vishou Chap. XVIT 1, 2,



; .
34, (B) TuneairiyAry Sous,_ﬁa-mbso_ns, Axp GruaT-GRAND |
song—-In the case of @ Shdve, being on dvibialkte, his)
sharey on - fuiluve of the three Togitimate deseendants, is
inherited by his illegitinate sons, grandeans, or grént=

grandsons. If legitimate doscondants are living, the iles

gitimate tnhorit Lalf a shares
AUTHORITIES,

Book I, Chap. I, Sec. 1, Q: 4; Sec. 3, Q. 1; See. 11,

Quly 2,085 Vyav. May. Chap. IV., Sec, IV., poars. 82;
2 Strange H. L. 70

The expression “half o share” mnsk be interproted
in accordance with the prineiples laid down by Vijfifinosvara,
Mit. Chap., I, Sec. 7, para. 7, regarding the */fourth »of
ghare 7 which a daughter inherits,  Consequently, if A leaves
‘6 legitimate son, A, and an illegitimatoe son, A%, A’s pro_-"
perty is divided first intio two portions, and A* peceives one-
half of guch a portion, and A! bhe rest. (@)

In the passage of the Mitikshard referring to  the
rights of the illegitimate som, it is stated that the latter
inhorits the whole estate of his father only on failure of
danghter’s sons. Buf this can only refer to cases wherein
the fathor is separated (vibhakta), as daughlers’ sons do
not inherit from a member of an undivided fawily.  On the
other hand, the text states that the illegitimate son inherits
on failure of legitimate brothers. Here it must be assurmed
that the anthor omitied to mention the sons and grandsons
of legitimate brothers, ns fhese take their fathers’ and
grandfathers” place by the law of representation (sea p. 65),
and it would be plainly anomalous that a danghter’s son,
but not a son’s son, should exclude the illegitimate son of the
propositns, - See further bolow, § 3 B, (3). :

(@) This explination is also cxpresgly given in the Vivamitvodayn.
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(4) DescrnpaNT oF EMiorany Hewm—In the case of |

coparceners who have smigrated, the deseendants in: the

male line within six degrees inherit, on vetuwrn, their fore

father's share. ' -

A UTTIORITIES,
Mayikha, Chap. IV. Sec. 4, para. 24; so also the

Viramitrodaya. Se¢ the cnse of Moreji Vishvandth v. Ganesh
Vithaly 10 Bom. H, C. R. 444.

No difference in the rule as to representation arises from
the parcener’s residing abroad, Mero non-posgession does
not bar until the seventh from the common ancestor in &
branch settled abroad ; but the failure ab the same time of
three intermediate links prevents a right from vesting in
the fourth so as to be further transmissible as a ground for
claiming a shave from those who have meanwhile come into
possession of the property. When they have rosided in
the same province, such a clasim can be set up by the
descendants as far as the fourth only from a common
ancestor, who was sole owner of the property.  Sez Coleb.,
Dig. B. V, T. 896 Comm.; sec however Book II. Intro-
duction, § 4 D, and Index, Limitation.

§ 8 4. (5) CorARCENERS OF THE Drceaseni—The shara of an
wndivided coparcener who leaves none of the abovemins
tioned deseendants goes to his undivided coparceners.

See Book I, Chap. 1., Sec. 2; Chap. 1L, Sec. 10, Q. 5; and
for Authorities, see Chap. I, Sec. 2, Q. 8.

The Mitikshard (Chapter IL, Sec. 1, p. 7 and 20) and
Vyav. May. state distinctly that the rule, ag given above,
holds good in the case of brothers, but not that it touches
the case of more remote rolations. The Sastris generally
hold that the word * brothers” in the text in question iy

108 ik o
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led more remotely to ineludo coparcencrs; in fact thag
it contains a “dikpradaréana,” or indication of the principle
to be followed.  There can be no doubb that they ave right.
For tho law of representation secures also to remote relas
tiong the succossion to their coparcener’s shave.  Thus if A,
B, 0, and their descendnuts B!, B2, and O, live a3 a united
family, and ab the death of A, B?, and C! only ave alive,
these will be the sharers of ‘A’s property, us they represent
their grandfather and father respectively, and the labter,
according to the authorities cited, would haye inberitecd
A's share.

The rule of survivorship in an undivided family ywas
recognized by the Privy Council in Kaftainw Nateliar v.
Reajak of Bhivagenga, (a) but in a sobsequent case it hus
been made subordinate to that of nearness of kin fo the
lato Raja.(h) In anothor case(e) reforence having been made
in argument to Mig. Chap. IL, 8. 4, their Lordships seem
(sce Rep. p. 504) fo have thought that the plaintiff, one of
four brothers once co-existing as a united family, in claiming
one-fourth only, instead of one-half, of a sharein a joint
estate, had made a necdless concession to his nephews,
who would bo excluded by him and his brother from’
suceession to a third brother their uncle dccmsed but
the Mitdlshard in the place referred o is treating of sepa=
rate property. 8o too the Viramitrodaya, Tr. p. 194 In
the same treatise, p. 72, it is laid down that a son dying
ig replaced by his son or gons in a united family with referenco
to uucles or cousing, each group faking their own father's
shure,  Vijidne$vara, Mit. Ch. L, S. 5, insists on the equal
rights of father and son to the ancestral estate; so also
Vishnu, XVIL, 17, quoted below; and by the exclusion
of nephews in favour of brothers, the case would frequently
arise of a united family, in which the swhole of the property

() 9 M. I A, 539,
(h) 'Bee aboye p. 70,
() Reamprasad Tewarey v. Sheachurn Dogs, 10, M, I A 490,
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%’_ vibélonged to one membor.  Tho law of partition gives to the
"nephew the same right as his uncle, and requives thet a
division of the common property be deforred until the
delivery of tho proguant widow of a deceased coparcener.(2)
The case of Debi Parshdd v. Thakwr Dial (b) supports the
‘views justi stated.

' Tn a Bengal case (¢) the Privy Council have held
that even in an undivided family the uterine brother
inherits, to the exclusion of the half-brother, his decessed
brother’s share. . After proving in opposition fo Srikara
that while Yajfavalkya’s foxt (I, 185, 186) in favour of
‘brothers, includes both those of the full blood and those
of the half-blood, the subsequent texis, as to connexion
by blood and by association, give equal rights to the
rounitod half-brother and the separated whole-brother.
Jimita Véhana in the Diya Bhiga quotes Yama to show
"that the rule applies only to divided immoveable property,
_since the nndivided property appevtains to all the brethren.
- I'his has appavently beeri understood by their Lordsbips as
" in the ease of half-brothers, meaning only reunited brethven,
80 as to leave to the uterine brother a superiovity in a family
wherein no division has taken place; but the true gense seems
to be that the divided half-brother has no rights of inherit-
ance, if o whole brother survive, until he becomes re-agso-
ciated, while the whole brother on account of his connexion
by blood retains a right of inheritance in spite of separabion.
The half-brother is restored to a place by reunion, (d)
The, whole brother has not guite forfeited his place by
“division ; though in competition with another whole brother,
. unseparated or rounited, his single connexion does not avail

(@) Mitdkshard Chap, T., Sec. VI, pl. 11, 12; Chap. 1L, Sec. I,
* pl. 80; Vishnu, Chap. XVIL, Sloks 23; Y. 1L, 120, 135.
(6) In. L. R 1 A1l 105.
{c) Sheo Soondary v. Pirtha Singh, T R. 4, In. A, 147.
(d) Beo Prankishen Paul Ohowdry v. Mathooramohan Paul Chowdry,
10 M. T, A. 408; and Maou I1X. 212,

| L 3;.
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having a double connexion with his own whole brothers, he
snoceeds to them, )

However the case may be in Bengal, the Mitiksharh
says of the application of the Slokas (Yaji. II. 134, 139)
" that < partition had been premised (to the general text
on snceession) and reanion will be subsequently considered,”
5o thab in Bombay no preferential inheritance of brothers

L

i n united family can erise from the tests. It is the

gano in Vishnu, Chap. XVIL, Sab. 17. The joint property
being traced back to the single original owner the rights
of partition amongst descendants, and of inberitance, so
far a8 inheritanco can subsigt, ave derived from the same
gource per stirpes withont distinetion of mothers, these being
now all of equal caste. (a) In Neolkisto Deb v. Beerchunder
Thalawr (b) title by survivorshipis gaid to bea rule alternative

to that founded on efficacy of oblations, and it is on this lat. -

tor that the decision of the Calentta High Court is founded (o)
which has been followed by the Privy Council in Shee

Soondary’s cases The Bengal case indeed admits a difference

of doctrine under the Mitakshara, (&)

A grant to united brethren withont diserimination of their
chaves constitutes a joint tenancy with the same consequoncos
a8 in the caso of a joint inheritance. (e) ;

As to charges on the inheritance, undivided property is
not generally in the hands of survivors answerable for
the separate debt of a coparcener deceased. (f) A son's

(¢) See Mit. Chop. TL, See. 1, pl. 80; and Chap. I, Sec. 5, pl. 23
Wi, IL. 120,121 Moro Vishvanath v. Ganesh Vithal, 10 Bom. . €.
R. 444.

&) 12 M. 1. A. 523. ;

(c) See Rajkishore v. Govind Chunder; Lu R. 1 Calo. 27.

(d) Loc. cits

(¢) Rédhibal v Nanavdo, L. L. R. 3 Bom. 151,

(f) Uddrim Sitdram v.Ram Pinduji et al, 11 Bom, H. C. R. 76, 85,
Goor Perehed v, Sheodin, 4 N, W. P. R, 187,



N\ EhonnomoN.]  DIVIDED PAMILY. 77 I l
Frew _-m\u“/'e

" obligation to pay his father’s debt depends on tho nature of
the debt, not on the nature of the property that he has
inherited.(¢) And tho property, even where & son is liable,
is not so hypothecated for the father’s debts as to prevent
a clear title from passing to a purchaser from the son in
good faith and for value. (b) Securities ereated by a father,
unless they ave of a profligate character, bind bis sons as
heirs. (¢) The widows of deceased cosharers are entitled to
maintenance and residonce. (@) See below § 8 B (1)

§ 3 B—HEIRS TO THE SEPARATE GRIHASTHA,
TUPAKURVANA BRAHMACHARE, AND TO THE
STPARATE PROPERTY OF AN UNDILVIDED
COPARCENER.

The separated householdor being father of a family be-
comps the origin of a new line of succession within that
family. (¢) Hissons are by their birth joinbowners with him
of the uncestral estate in his hands, but he has no other co-
gharers in it, and in the absence of son or after separation
from them he is free to dispose of it. (f) Should he fuil to

(@) Tbid. and Laljse Sahoy v. Fakeor Chand, I. L. R, 6 Cal. 136.

() Jamiyatiamn v. Parbhudds, 9 Bom, H. C. R. 116.

(¢) Girdhori v. Konto Lall, L. R.1 1. A. 321; Suraj Bunsee Kooer
v. Sheo Prasdd, L, R, 6 1. A. 104; Jetha Naik v. Vonlkiappd, T. L. R,
5 Bom. at 21; Ponnapps v. Pappuviyyjongar, T. L. R. 4 Ma. 1.

(d) Mig. Ch. I, § 1, para. 7, ss. Viram. p. 158 transl, Talemand
Singh v. Bukiming, . L. R. 8 All. 353, referring to Gaurt v. Chaudra-
mond, LT R.1 All. 262, and Mangala Debi v, Dinanaih Bose, 4 By
L. R.720.0. G,

(e) Seo Rijah Ram Nérdin Singh v. Pertwin Singh, 20 C. W. B.
189,
| (f) Bhiké v. Bhdné, 9 Harr, 446; Naroltam Jagitvan v. Nar-
sandds Harikisandds, § Bom. H. C.R. 6 A. C. J.; Batioo Beer Perfab
Sahee v. Maharajah Rajender Pertab Sahes, 12 M. 1. A. abt p- 89;
Puljivdm Moringi v. Mathwrddis Daydrdim, Bom. H. C. P, J. for 1881
p. 260 i
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) ; : oA
~disposo of his estate, and dic separated, hissons (a) take equal-
Iy; and failing sons, others take in the order following 1~

§ 9B, (1) Soys, Sow’s Soxg A¥p Sow’s Son's SQNE;———T}@T' o
thres first desvendants of @ separate Grilastha in the male
line inkerit per stirpes. j j

Bee Book‘ L, Chap. II., Secs. 1 and 4, and for Authovi-
' tios, see above § 3 4 (1),

The householder, though unseparated generally, may have
acquired property which ranks as his separate estate, The
conditions of such an acquisition are discussed under the
head of Partition, The succession to such property i3
‘governed generally by the game rules as if the acquisition
had been wholly separate estate, Wlhen there has not been
a general separation of interests, the presumption is in °
fayour of acquisitions by the several members uniting with
the joint estate, a presumption which has to be ‘met
by evidenco directly proving a separate acqnisition on
from which it can be reasonably inferred.(h) But under
oircamstances the usual presaumption will not be raiged
as ruled by the Judicial Committee in Musst, Bannoo v.
Kasharam. (c)

Seniority in marriage of their mothers gives no advantagoe
to the sons over their seniors in birth by another wife; ()]
and the wives being equal in class, seniovity by birth

(@) M. dnunda Koonwur v. Khedoo Tal, 14 M. 1. A, 412, (Mithils
law agrecing here with that of the Mithkshars.) ;

(1) ' See Dhurm Das Pandey ~v. Mussumat Sheme Sundes Delea,
8 M, T. A, 229, 240; Védavalli v. Nivdyan, I. T.. R. ¢ Mad. 19,

Prankishen Paul. Chowdluy v. Mothooranolun Paul Chowsdry, 10 M,
I. A 403, ;

{¢) Muast. Bannoo v. Kosharam, 7Tth December 1877,

(@) Bamalakemi v. Shivananthe, 14 M, 1, A. 570,




 partible, (1) See sbove p. 69.
| The widow of the late owner is entitled to vesidence in the

~ family house ; (¢) so in a unitec family it ig the widow's duty
. to reside in hor late husband’s house under the care of hig
brother, (d) and she cannot be deprived of this right by a

:sale of the.hounse, (¢)

The widow has a right to an adequate maintenance (1)
oub of tho estate and in proportion to it. (¢) She need not
be maintained exactly as her husband would have maintained
her ;(h) but she must be supported in the family. (7)  She
eannotbe deprived of her right by an agreement taken from
her by het hnsband anda gitt of all his property to his sons. ()
A sum may be invested to produce the maintenance or obher

‘(@) Muonu Chap. IX,, paras. 122, 125,

(D) Ih. and Bhujangrdy v. Mdlojirdv, 5 Bom H. C. R. 161, A, C.
J.: Podde Ramappe Noyawivarn v. Bangari Seshamme Nayanivari,
L. R.8 LA L

The parkition of Iands in descent bebween all tho sons, and failing
them between the daughters, was the nniversal law of socage descents
in  England until comparatively late times; nor was if peculiar to
JHingland heing found in the lands of the roturiers of France as well
a8 in other parts of Europe. Fifon, Temaes of Kent, 41. There are
frequent instances in Domesday of males holding in cupu.l‘ccnery, or,
g it is there expressed, in paragio. Ih. 58.

(e) | Prankoonwar ef al. w. Deokaonwar, 1 Bore. R. 404,

() Kumla ot al. v. Muneshankur, 2 Borr, R. 746,

(6) | Mangala Debi el al. v, Dingnath Bose, 4 B, L. R. 72 0. C. J.
Gawd v. Chandrasani, 1. L, B, 1 All. 262 ; Talemand Singh v.
Raukmana, T L. R. 3 All. 853, See Book I, Ch, I, §2,Q. 9, ~

(/) Maen, Cons. Hindd Law, 60,

(g) 2 8tr, H. L. 290, 200; Sakvdarbdi v. Bhavdanji, 1 Bom. IT, .
R. at p. 108,

(7). Kallogpersaud Sm gl v. Kupoor Koonwaree, 4 C. W. B. 65.

(#) Bee Bl 1T, Intvod. § 7 A 3 M. Venkata Kristne ¢ al. v. M,
Vonkatarutnamak, Mod. 8. D, A. [{ for 1849, p. B; Vivada Chintis
mand, p. 261.

) Narbaddbdi v. Mahddov Ndardyan, T. L. K. 5 Bom, 99,

_ L‘

: "penor:ty of right, (a) where the property is im-.
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arrangemonts made to secure it.(e) = Parchasers from the
successor are bound or not, ag thoy have or have not notiea
of the widow's claim according to Srimati Bhagavati Dasi
v. Kanailal et ol.;(b) a Bengal case. (¢) As to the nature
of the widow’s right as an indefeasible chnrge on the estate,
opinions have differed. (d) In Lalshman Ddmchandra v.
Satyabhdmébdi (e) it was held that notice was not conclusive
against the purchaser of proporty held by & surviving
coparcener subject to a widow’s claim. The subject is in
that case fully discussed,

Evyen a concubine and her offspring are entitled to aup-
port.  See bélow. )
The son is bound to pay his father’s debts and even those

of his grandfather. (f) The contracts and obligations of
his father in connexion with the estate pass to the heir

{a) Sakvdarbdi v. B?:avzm_n, 1 Bem. H. C. R, at p. 198 Vranddvans
das v, Yamundbdi, 12 Bom. H. C. R, 229,

() 8B.L.R.225A. C. J.

() See Adhiranese Narain Coomary et al. v. Shona Mellee Pat
Mahadai et al., T. L, R. 1 Cal. 366; Baboo Goliel Chunder v, Ranee
Olille. Dayee, 25 G, 'W. R. 100, Sez also Rdmlil Thikwursidds v,
Lakshmichand Munivdm el al., 1 Bom. H. C. R. 71 App.; and Jokw o
Bibee v. Sreegopal Misscr of al, T. T, R, 1 Cal. 470,

(@) Seo RBamehandra v Sdvitribii, 4 Bom. H.C. R. 73 A. @, 1.3
Heeralall v. Mussi, Konsillah, 2 Agra R. 42 ; Musst, Lallikuar v. Ganga
Bishan et al., 7 N. W. P. R. 261 ; Baijun Doobu,' ab al. v. Brijf Bhookun
Lall, T. B, 2 T. A. 279 K’mrmrea Debia v. Roy Luchmeeput Singh
of al,, 23 C. W. R. 33 ; Adhivanse Navain Commary o al. v. Shona
Mollee Pai Makadai ef al., L. L, R, 1 Cal, 365 ; Mitdkshara Ch. 1. Seo.
VIL. 1, 2; Sec.I.27.

(¢) ‘I L. R.1Bom. 262 ; 2 Th. 494 T. L. R. 2 Mud. 839.

(f) The obligation ig made dependent on his faking property from
the ancestor, end limited by its amount by Bombay Act VII. of 1866.
A similar limifation is provided by the same Act in the case of family
debts incurred during the minority of a member sfterwards sued
for them. The protection extends to obligations incurred before s
member attains 21 years of age, The general age of majority is now
18. Seo Act IX. of 1875,
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taking it, except when improperly incurred. (a) The Judicial
Commitiee indead have laid down in the case of an estate
expressly held not to have been self-acquived by a father that
£ all the righti and interest of the defendant in the zamindiri
which descended to him from his father, became assets in his
hands” ¢ linble for the debts due from his father.” (8)

§3 B, (2) Avorran Sons.—An adepted son wnd his descendants

" inherit in the same manner as natural sons and their de-

seendants,  In case, after an adoption has been mads, of

the adopter having @ legitimate son of his body, the
adopted son veceives a fourth of a share

8ee Book I., Chap. II., Sec. 2, and Sec. 4, Q. 2, and
for Aunthorities, see above § 8 4. (2) (3).

If a widow adopts a son in her husband’s name, the
adopted son immediately inherits the deccased’s property.
Sea Book 1., Chap. IL, Sec. 2, Q. 8, ss,

Regarding the interpretation of the expression “a fourth
‘of o shave,” se¢ § 3 4. (3) page 72,

Adopted sons of son’s sons, or son’s son’s gons, likewise,
take the places of their adoptive fathers. See above, § 3 4.
(2), page 71.

§ 3B (3) Sopras’ Tnimorrinare Sons.—0n failure of logiti-
made sons of the body, son’s sons, or Son's sons Sons, the
“illegitimate son of a Sidra and his descendants in the mals
Tind inkerit the ancestor’s property. If legitimate children be
Hiving, the illegitimate son. takes lhalf a share. :

(a) Ses Nirada Po. L Chap. TIT, 2, 4, 18; Fomwnappe Pillai v,
Pappuvdyyungdr, T L. R. 4 Mad. 1. Gopil Krising Sddsiri v. Rdme
ayyangdr, 1. T R4 Mad. 236, As to the confract of tenancy sce
Venkatesh Nardyan Pai v. Krishndji Arjun, Bom, I C. Print, Judg.
1875, p. 861;  Baldji Sithrim Ntk v. Bhikgjc Soyare Prabhu, Bom.
1L C. P. . 1881, p. 181. .

(B) Muttayan Chettiar v. Sungili Vive Pandic, decided L0th May
1882, reversing I, L. B, 8 Mad, 370.

1l i +
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aee above, §3 A (3).

See § 8 A. (3) above, page 72, That illegitimales of the
higher castes can claim maintenance only, while those of the
Stdra caste are mot outcastes bub inherit, is laid down
in Pandaiyé v. Pull et al. (a) See also Chuoturye Run
Murdun Syn v. Suhub Purkulad Syn. (b)

According to Book I, Chap. IL, See. 5, Q. 1, the
legitimate son of an 1llagmma.te son mhmts his  father’s
share, though the latter has died before his grandfather,
There is no express anthority for this opinion. But still ib
appears to be in accordance with the general principles of
the law of inheritance. For the claim of the Stdra’s ille-
gitimate son to his father’s property, or, at least, to a part
of it, is not contingent, bué abselute, since, even if he has
legitimate balf-brothers or half-sisters, half a share must be
given to him. The Sadra’s illegitimate son is therefore ina
position more analogous to that of a legitimate son, than fto

(a) 1 M. H. C. R. 478.

(b) 7M. L. A.4d8, 50, )

The Viramitrodaya, following the Mitdkshard Ch. L., Sec. XTI, paras.
40-43, in contemplating unecnal marrisges as possible thongh repre-
hensible, agrigns fo the gong bora from them a one-third or a half-

- share of the paternal property, admitting of sugmentation, exceptin
the case of a Brahman's son by a Stdra wife; to a full share at the
father's diseretion, Viram., Tr. 08,129, An exception is,in the case of
Brahimans, made of land; that a son by a Brahmani wife may take
back from the donee, his half-brother of infevior grade. It 98.

According to the Celtic laws of Treland and Wales bastards might
inherit, taking with the legitimato sons a share regnlated by the ywill
of the head of theclan. See Co. Lit. 176 nand Hargrave’s Note.  Tha
lawa were connected as amongst the Sitdras with the general loogenpss
of the marviage tie, which the husband could dissolve at will. See
Ancient Laws of Wales, p. 46 § 54, According to the Lombard lawthe
illegitimate wasg eéxcluded from suecession, but the legitimate son had
to give him a provision in money,
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at of relations who inherit by a right liable bo obstruction.
Ience it would seem & correct doctrine that those laws
which apply to the succession of sons and grandsons of legi-
timate sons, shonld also be applied to his sons, i. 6. that his
wous should be considered to represent him, and to take,
in case he dies before his father, the share which would have
fallen to him.

Tn favour of this view we may adduce also the fact, that
the rules treating of the rights of the illegitimate son are
given by Vijidneévara at the end of the chapter on  the
“apratibandha daya,! inheritance by indefeasible right, and
form as it were an appendix to it. Hence if may bo
inferred that Vijitine$vora intended nll the rules, previ-
ously given, regarding sons in goneral, to apply also fo
him, except as far as they were apparently modified by the
text of Yajiavalkya, According to this, the failure of
daugliters and their gons is necessary before the illegitimate
son can inherit the whole property: (a) See Mib. Chap. Ry
Soe. 12, and Chap. T, Sce. 2, pl. 6; and also above § g4
(3) page 72

The illegitimate offspring of s casual connexion may
inherit, if duly recognized, (b) buba son born in sin (adul~
tery or incest) is not entitled to a share of the inheritance. (¢)

" He can claim only mainfenance. (d) -

Tllegitimatos inherit collaterally only by caste cusbom.
See Book 1., Ch. IL, Sec. 13, Q. 9; 2 Macn, H. L. 15; Mit.
‘Ch. I., Sec. 11, pl. 81. (¢) Infer se the sons of the same
concabine are regarded as brothers of the whole blood.
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