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ADDENDA AND CORRIGENDA.

S'itge 68 note (c) /or 437 read 137. .Page 612 note (i)/or Jnganath read 
,, 96 note;(«.) line 4,fo r  Bram- Jai/anndtha.

moge read Brammoye. „  629 note (e) after Dig add 
„  169 note (4) fat Tevan read Title ‘ Action.’

Pevar. ,, 658 note (c) line 6 for Gfuje-
„  201 note (a) lineS, after p. 350, rilth r.irj Gujarat,

a insert S. C. I. L. R. 7 M 604 note (a.) para. 2 for Bi- 
Bon. 188. lass read Bilaso.

„ 202 note is) last line add S. C. „  681 note (a) para. 2 line 10
1.1.. It 6 Bom. 298. f or Ramakaunt read

» 202 note (a) last line add S. C. Ramakaunt.
1. !.. R. 6 Bom. 298, 682 note line 7 from bottom
a,nd 7 Bom. 217. add see below p. 703.

„ 207 note lino 4 for founders, « 716 note (a) for Chap. VI.
■read founders’ . Sec. 7 read Sec. VII.

„ 217 line 2 /nr conception read para. 2 and Sec. V.
conceptions. ,, 732 note line 9 for faunas

„  234 line 4 from bottom of read Usanas.
text for 1871 read 1870. I ,, 742 line 12/or G unesliidappa 

n 259 line 6 from bottom of text read Gurusliidapyw..
after it does insert not. /  743 note (c) for  Gocoolan- 

„ 267 note (e) dele • in the ap- nund read Gocool-
pendix.’ anund.

„ 285 note (V)for supra p. 386 „ 751 note (i?) line 9 from bot-
read infra pp. 818-19. tom, for bliartvyam

„ 333 line 11 for Sulka read read bhartavyam.
Sullta. „  777 note (e) line 9 after 1883

, , 3 6 8  line 1/or the read a. *H S.. O. I. L. K. 7
„ 381 line 6 for Maina read Bom. 155.

Manna. „  781 note (o) for (o) read (a).
„  443 Remark 3 lino 1 for lta- jt 786 note ( / )  line 4 from bob-

joneeklut read Bajo- tom for Brigg’s read
neeMnt. Briggs’s.

»  604 note line 10 for Bbawat w 793 note (*) for Hlrata read
read Bhagwat. Harita.

a 608 note after V. J. 1883 p, 31 (> gl7 note (a) line 2 for Sec.
insert S. C. I. L. K. n ad ge0
7 Born. 222.



/#Ĵ \ :
» ( ! ) «  ( c t

ADDENDA AND COBEIGEMDA. .

Page 873 note ( / )  for Samskara Page 921 note (e) for BhyufAnatb.
•/■<• i i Sarnskaraor Sam- read Bbyrnbnath.

„  926 note (e) for MfinasputraSKrim. . ' .read Manas pntra.
„  884 note (a) line 5/orAlama-  ̂ 964 note(a)/orBhoobyn read

uni read Alamanni. Bhoobuu.
„ 905 note (d) line 6/or Antmd- „  1070 note (») line'3 for p. 1

monee read Animd- na  ̂ b'v.
L nM  „ 1115 line 7 after that insert of.moj ct**
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INTRODUCTION.

1.—Operation of the Hindi! Law.
The Hindi) Law, so far as it governed the private, 

relations of the inhabitants of any part of India, was not 
affected by their reduction under British rule. But the new 
Sovereign, thus acquired a power to legislate for them, and this 
sovereignty was in part delegated to the East India Company 
during its existence and down to 1883 a . d. ( a )  ■

The application of the Hindu Law to litigation by1 the 
courts in British India is authorized and regulated by 
statutes of the Imperial Parliament and by Regulations ilt) 
and Acts of the local Legislatures.

It is subject even without a statutory provision to, modi- 
fication by custom, (e) which indeed may be regarded as the

(a) See Comph- )l v. Hall, 1 Cowp. 201 ; Mooilley v,. The East 
India Oonipcmy, 1 Hr. I{. 4(10; Dpbie v. The. Temporalities Board,
L. It. 7. A. C. at p. 146. Lewis on the Government of Dependencies, 

j 303, hs,, and Note m.
fh) See the Statutes 18 Geo. III. o. 63; 21 Geo. III. e 70; 4 Geo.

TV. o. 71; St. 24 and 25 Vic. o. 101; and the Letters Patent of the 
High Court under that Statute. These are discussed in thh case of 
KaMndas NarmdAi, I. L. R. 5 Bom. 151, and other cases there 
referred to. For the Mofussil, see Bombay Reg. IV. Sec. 26 of 1827.
Under this a collection of the caste rules of Gujarat was made by 
Mr. Borradaile, to which tho Courts were directed to conform in ail 
cases to which they appliod, by a Circular Order of the lato Sadder 
Acltlat, dated 2-J.Ji December 1827.

(c) See Manu. I. 108, 110. H. 12,18. VII. 208. VIII. « ,  42, Hi 
Vyavahara May, Oh. I Sec. 13. Ch. IV. Sec. V- 10, II. VijnaneAvara, 
on Yajnavalkya B. II. Sloka 4; Cobb Dig., l i l t . C h .  II , T. 49.
Comm, ad fin. and note ; T 50. Bb. II,, Oh. TV., T. 18. Com. Yajfia- 
valkya, Bk. II. 117 note by Roer and Monteiou ? Collector of Madura 
v, Maotoo liamalinga, 12 SI. I. A. 407, 
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basis, fur all secular purposes, of .the Hindi! Law itself, {a)  - 
. Thus, when a custom is proved, it supersedes the general 

law so far as it extends; but the general law still regulates 
all that lies beyond the scope of the custom. (b) The duty 
devolving, according to the Hindfi sages, upon a conqueror 
of maintaining the customary private law of the conquered  ̂
territory, (c) has been recognized as fully, or even more 
fully, by the British Courts than by the Legislature. Thus 
the Privy Council says id Rdmalakshmi Animal v. Sivunan- 
tha Penmal Sethurajar (d) :— "  Their Lordships are fully 
sensible of the importance and justice of giving effect to 

' long-established usages existing in particular districts and 
families in India,”  They give effect to a course of descent 
in a family, differing from the ordinary course of descent (e) • 
and to a right of a reigning rijd to select his heir (/ }  founded 
on custom though for some time disused or not distinctly 
’asserted. In the Collector o f Madurd v. Moottoo' Bdmalinga 
Sathupathy (g) their Lordships dwell on the importance,, 
of the opinions of Pandits, such as those collected in the 
present work. By Bombay Regulation II. of 1827, a Ilindft 
law officer was. attached to the Saddar Adalnt, and one to 
each Zilla Court, and questions o f Hindu Law were disposed

(a) See M&u Nan&ji v. Smdr&b6i, 11 Bom. B, 0. R. 249; Mathura 
Naikm v, Dsn Ndikin, I. L. B. 4 Bom. 545 ; LuttoobJiay Batfmitboy 
p, Cassildi, L. E. 71. A. at p. 237.
• (1) Neelkisto Deb Burmmto v. Beercbmder Thdhoor mid others,
12 Mil. A. 623.

(«)■ Menu VC!. 203. Yajfiav. I. 342. The same oditod by .Tanardan 
. Mah&deL p. 358; Coleb. Dig., Bk. II„ Oh. III., T. 60.

(d) 14 M. I. A. 570, 585.
. (a) Sooren&mnath Itoy v. Musmnut Ueeramon.ee Bnrmomah, 12 M I 

A. 8-1, 91. '
( / )  -Neelkisto Deb Bwmono v. Beerclmnder Thalcnortmd others, 12 

. ■.' M, I. A. 523. .
(ff) 12 HI- I- A. 397, 438, 4i39. See also lniV.oobhi.ry Tio/ppnohhr>y v, 

Odesibai, L. It. , I. A. at p. 230. That the Âsfcria were under strong 
religious obligation, see Yasishtha III. 6. Compare Sayigny's His
tory o£ the Roman Law, English Translation, p. 284.



accordance, generally, with the responses o f these ’
officers. Each of the answers collected in this volume thus 
became the basis of an actual decision. The functions of the 
Hindft, as of the Mahomedan law officers wore virtually sot 
aside by the new Civil Procedure Code Act VIII. o f 185i); 
and by Bombay Act IV, of 1864, supplementing (General)
Act XT. of 1864, ilia sections of the Regulation relating to 
the Hindu law officers were repealed. Their services were dis
continued, and the Hin di! law has since then had to be collect
ed from the recogniaed treatises and from’the records which 
these officers (usually called Sttstris) had left behind them.

Residence within a Presidency town of which the chief 
., inhabitants are English, does not, of itself, subject a Hindu 

to the English law,(a) though in Bombay particular legis
lation may to some extent have had this effect, (b)

Emigration from one to another province of India does 
not necessarily alter the law of inheritance to which the 
emigrant family originally belonged.(c) This marks Ihe 

/; close connexion of the law of Inheritance amongst the Hin
dus with their family law. But at the same time a customary 
law of inheritance may, it appears, be changed at hia election 
by the person subject to it attaching himself to a class of the 
community on which the custom does not operate(d) and

(a) The Administrator Gemral of Bengal v. Marne Smmmmjm 
Donee, 9 M I, A. 387.

'(l ) Naoroji Beramji v. Mogare, 4 Bom. H. 0. R., p, 28 et geft.; In re 
Kahfadas Naraiidas, I. L. It. 5 Boin. 154, 165, 170.

(o) 12utcheejimthy Dutt et at. v. Bdjvmder Ndrrdin tide el at 2 
M. I. A. 132. Compare on this point, Jlani Pudmmati v . B. Doolar 
Brngll otal. -1 M, I. A. 259, with Many Srimnti Debeahy. Many Koaud 
Into, et at Ibid. 292; Clooidro Sheekhnr Boy v. Nohin Boo,ruler Boy 
et, at 2 C. W, R. 197; Nobin Clmnder v. /nnirilhiin Misser, C, W Iv.
Sp. No. p. 67; Lukked Debed v. Gungd {jnhind Dobey r.t til. Ibid, for 
1864, p. 56; the Rij&h of Coorg’a cas§, and others quoted in 2 Wort.
L. C. 474 and 12 M. I. A. 90; 1 Beng. Law R. 26 P. C. 8 C, H  R.
2,61.

(d) Abraham v. Abraham, 3 M. X. A. 195.
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— ^subject, to a itperent law. M  may be abandoned in favour 
6f ttie general ln-w either by agreement or desuetude, (a) In 
llajah Nngeudur Ndrain v. lldghmath N&rayan Delj(b) it 
was held that a; family custom as to intermarriages might 
be proved by declarations made by members of the family.
Bur still the course of devolution prescribed bylaw cannot be 
altered by a more private agreement. (e)

In a recent case at Madras (<J) it has been ruled that sinco 
the. passing o f the Indian Succession Act native Christian 
families have no longer been free to adhere to the Hindu 
Law of Succession, hut that members born before the Act 
came into operation would not bo deprived of their rights 
under the Hindu law. The latter point has been similarly 
ruled at Calcutta, (e)

In Myna Doyeo v. Ooiardm ( / ')  it was held that the illegi
timate sons of a European by two native women could not 
form a joint Hindi! family in the proper sense, but could 
constitute “  themselves parceners in the,enjoyment of their 
property after the manner of a Hindi! joint family.”  See 
further Lord Westbury’ s judgment in Burlaw v. Orde (jr) to 
tho effect that in the absence of a general lex loci, the law 
applicable to the succession of any individual depends on. 
his personal status, which again mainly depends on his 
religion, (h)

(а) Abraham v. Abraham supra,; Gunrt of Wards ▼, PiriM Singh,
21 W. H. 89, U2, 0. It.; Baroda iJubed v. lidjdh. Prbnkishen Sirigh, 2 
.0. W. R 81. 12 M. I. A. supra, Seo further below, and Index “  Cus
tom.”

(б) C. W. E.. for 1864, p. 20.
,11 (i) Balkrishna Trimbak Tendulkar v. S&mlribtM, I. L, .R. 3 Bom. 64,

57. See In re Kalifindaa NAranclas, I. L. R. 5 Bom, 154,KM.
(d) ' Ponimsami.Nadan v. Jdorasami lyyan, I. L. B. 2 Mad, 209.
(e) Sarhies v. Prasonamoyee Dossee,!. Tu. K. Q Gai. 7&4i,
I f)  sat, t  A, 400.
iff) 18 M. I. A,, 277, 307.
(A) Soo'ih.re KtliAndta N&randas, 1. Ii, R. 5 Bom. 154.
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"---- ' In litigation betwoen a Hindi! on the one side and a
Mahomedan, a Christian or a Parses on the other, it Some
times happens that the decision ■would bo different according 
as the law governing the one or the other party as a member 
of a class should be applied. The Statute 21 Geo. III., e.
70, § 17, enabling the Supreme Court to hear and determine 
nil suits against inhabitants of Calcutta provides "  that their 
inheritance and succession to lands, rents, and goods, and 
nil matters of contract and. dealing between party and party 
shall be determined, in the case of Mahomedans, by the laws 
and usages of Mahomedans, and in the case of Gentoos, by 
the laws and usages of Gentoos ; and where only oho of the 
parties shall be a Mahomedan or Gentoo, by the laws and 
usages of the defendant.”  The Statute 4 Geo. IV., C. .71, §• 7,
17, enabled the Crown to confer a jurisdiction on the Supreme 
Court of Bombay, similar to that enjoyed by the Supreme 
Court of Bengal, and the Charter founded on this Statute, 
after giving .authority to the Supreme Court “  to hear and 
determine all suits and actions that may be brought against 
the inhabitants of Bombay,”  continues thus— “  yet, neverthe
less, in the cases of Mahomedans or Gentoos, their inheri
tance and succession to lands, rents, and goods and all 
matters of contract and dealing between party and party, 
shall be determined, in the case of the Mahomedans, by the 
laws and nsages of the Mahomedans, and where the parties 
are Gentoos, by the laws and usages of the Gentoos, or by 
such laws and usages as the same would havo boon deter
mined by, if the suit had been brought and the action com
menced in a Native Court; and where one o f the parties 
shall be a Mahomedan or Gontoo, by the laws and usages ,

. of the defendant.”

On the construction of tho Statute 21 Geo. III., c. 70, §
17, Pontifex, J., would ,r confine the words 1 their inheritance 
and successionJ to questions relating to inheritance and 

. succession by the defendants.”  “  The present,”  he said,’ “  is 
a question of the plaintiffs succession and, therefore, not



: . .y-J^forminablo by the laws and usages of the Gentoos.,5(rt) It
can hardly have been intended that a Gentoo should I.ho 
his law o f inheritance whenever he entered the Court to 
enforce it, In the Bombay Charter (as in that o f the 
Supreme Court of Madras, para. 32,) the expression is slightly 
varied, yet the mere words would, equally with the Statute, 
admit of the construction put on the latter at Calcutta, It 
cannot well be doubted, however, that the Statutes and the 
Charters alike were intended to preserve the Hindi! and 
Mahomedan laws of inheritance amongst Hindfis and Maho- 
medans.(i) The provision for the ease of only ffono o f the 
parties ”  being “  a Mahomedan or Gentoo”  : had relation 
primarily, if not solely, to the cases' o f “  contract and deal
ing between party and party ”  in which the principle “ In 
pactionibus et convontionibus uuusquisque se sua lege defen- 
dere potest is one o f  general though not of universal 
application. On a different construction of these provisions ' 
the property o f a Hindu transferred to a Christian might ■ 
have been freed from the claim of widows and daughters 
to maintenance, but at the same time subjected to dower.
“  It could not have been intended by the Legislature 
that the power of a, Mahomedan to convey should be 
measured by the Hind it law.”  (<;) But where there has 
been.a contract between a Christian and a Hind A, on which 
the Hiadft is sued, the right of each to his own law is equal 
to that o f his adversary, and in such a case it is provided 
in favour o f the defendant that he shall have the benefit of 
his own law, with which he ia assumed to have been 
Comparatively familiar, (cl)

'.(a) Sarkios y. Prosonomoyae Dossee, I. L.R. 6 Cai. 794, 808. “ Gentoo” 
means Hindi).

(6) See In re KaWui&fa Narandfe, I. L. R, 5 Bom 154, 166.
(c) Per Sir M. B. Wesstropp, C. J., in Lakshmandds Sdrupchand v. 

Dasrat, I. L. It 0 Bom. 168, 184.
U) Compare the language of Lord Bllenborough in K. v. Picton,

20 Sowell's St. Trials, 914-5, quoted by Sir CL C. Lewis, Govern- 
vnent of Dependencies, Note (m>, p. 372.
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mofuagil o f the Bombay Presidency the Regulation 
(IV . of 1827, § 26,) says— "  The law to be observed in tho ( 
trial o f  suits shall be Acts of Parliament and Regulations of 
Government applicable to the case ; in the absence of such 
Acts and Regulations, the usage of the country in which 
the suit arose ; if none such appears, the law of the defen
dant, and in the absence of specific law and usage, justice, 
equity and good conscience alone.”  Here the law of the 
defendant prevails, failing Statute law and usage of tho 
country, but sucli usage there is governing inheritance, 
partition, adoption and the whole province of family law 
amongst the Hindus. Tho provision in favour of the defen
dant is not meant to have an operation such as to enable 
ono man to dispose of another's rights, (a) It is frequently 
a matter of accident which of the two parties to a suit is 
plaintiff and which, defendant, and only where the plaintiff 
for instance could dispose and has disposed of rights o f 
his own, is he deprived, failing Statute law and custom, 
in case of an alleged infringement of tho right under 
another personal law, of a remedy adhering to the right 
tinder his own personal law. A  Bon or a wife cannot 
bo deprived of a real right under the Hindu law by a mere 
transfer to a Christian; the “  ownership”  transferred can
not be greater than that of him who transfers it, and cannot 
be enlarged in the Christian’s hands merely because under 
the English law tho (Hindu’s) ownership would perhaps 
have been unencumbered. How far then the volition of a 
Hindu passes property, depends on his law, as in the case 
o f a Christian on the English law. What personal duty can 
be enforced against a Hindil will sometimes depend on the 
Hindi! law, and especially the law of Inheritance. In the 
sphere of contract the Statute law (b) has now, for most 
purposes, superseded the Hindu law, and even in giving 
effect to the Hindu law of property and family law, equitable

(а) ImMmmdda Sarukchand v. Dasrqt, I. L. 11. 6. Bom. 183,
(б) The Indian Contract Act IX, of 1872. See also in Molhoo March 

and Co. v. The Court of Wards, tho dictum Supp, I, A at p. 100.

OPERATION OF THE HINDU LAW. V V  I



pies derived from the English Courts are brought to 
wear on its development in the exigencies to which the 
present age gives rise, (a) This process is consistent with 
the HindCl law Which seeks always to undo what has 
been fraudulently done, (£) and strives to enforce a Con
scientious fulfilment of engagements (e) ; but as regards 
a, heritage or the mutual relations of the persons inter
ested in property through family connexion or by rights 
derived from those so connected, it rests always on the 
basis of the positive law. This, therefore, is by no means, 
superseded by the perpetual extension and the diversity of 
the cases brought to decision in the courts : a firm grasp of 
its priuciplos and main provisions becomes all the more 
necessary as details and particular instances multiply in the 
reports, in order to prevent the confusion which must arise 
from the incautious admission of rules incongruous .in 
their logical consequences with the Eiadfi system.

To be correctly apprehended the Hindu law, like other . 
systems of law, must be studied in its history, and in its 
connexion with the religious and ethical notions o f the 
people amongst whom it has come to prevail. The 
interpretation given to its ancient precepts by the com
mentators o f authority, has been largely influenced 
by the philosophical systems, (cl) The texts have in 
some instances been manipulated in order to bring 
them into accordance with notions of comparatively 
recent growth. Thus to reduce the law presented by the 
sources to precision and harmony, there is need for a strict

(a) Sec Tn re Kahandds N&randas, I. L. I t  ■> Bora. 151. Hie ot 
Printed Judgments for 1880, p. 118, referring to I  Mori. Dig. 106 ; 2 
Bom. ET. 0. 8. 52; 4 Bong. L B. 8, A. 0. As to the doctrine of 
notice, see X. L. B. <3 Bom. 193, 207, referring to Badht'mdth Doss r. 
Gisborne, 14, 11, X. A., at p. 17.

(b) Vyav. May. Oh. IV.,'Sec 7, para. 21. Stokes H. L. B. 79.
(c) Vyav. May. Ch. IX., 4, 10. Stokes H. 1j. B. 134,136.
(ci) Soo Vasishtha, Oh. XVI., paras. 1, 5, and Note. Trails! p. 79. 

(Jo. Di. B. L, Ch. II., T. 49. Comm, and note.

OPEBATION OF THE HINDU LAW. V f i T
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x < !l ;^ f^ :atilier 'widely-ranging criticism; Those sources, however,

§& ov at least the more ancient ones, are looked on as of so 
sacred a character; the references to them by the accepted, 
guides of ethical ami legal thought, are so frequent and 
Bo- submissive; the tendency of custom, even where it has 
diverged from their teaching, is so strong to revert to 
obedience to their rational commands, (a) that a study of 
them, some comprehension of their character and teachings, 
is 'indispensable as a foundation for a true mastery of the 
practical law of to-day.

II.— Sources of th e  H in d u  L a w .

I.— On the Authorities of the Hindu Late as prevailin g in 
the Bombay Presidency. .

T he  authorities on the written Hindu Law in Western India Eautasration, 
are, according to Colebrooke, (6) the Mitakshara of Vijnh- •
, resvara and theMayflkhas, especially the VyavaM.ramayu.kha 
if Nilakantha. Morley (c) adds the Vyavahfiramadhava 
Sirnayasindhti, Snintikanstubha, Hemidri, Duttakatni m&ihs«;
H id Uattakuchaudriki. The quotations of the Sastris, ap
pended to their Vyavasthas, which perhaps afford the most 

1 trustworthy information on the subject, show that the 
following works are considered by them the sources of the 
written law on this side of India:—

1. The MitaksharS, of Vij fianesv ara,
2. The Mayftkhas of Nilakantha, and especially the Vya- 

vaha ramay ftkha,
. 3, The Viramitrodaya of Mitramisra,

(а) Compare the remarks of Innes, X, as to the submission of the 
non-Aryan tribes to the Hindi! Law in Multi. Vadugarladha Teuur y.
Dora Singha Tovar, I. L R. 3 Mad. a.t p. 309.

(б) Strange, El. H. L , 4tll ed., p. 318. Preface to Treatises on 
Inheritance, Stokes’s II. L. B, p. 173.

■ (c) Digest II. CCXXII.
2 a
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\'^v , ' /  4And 6. The Dattakamnnilmaa of Nandapandila and the 
Battakachandrika of [Devandabhatta] Kubera. (a)

6. The Nirnayasindhu of Kamalakara,
7 and 8. The Dhartnaaindhu of KAsiuatha Upfidhyaya 

and the Sarhskarakaustubha of Anantadova,

9, and lastly, in certain oases the .Dharmasastras, or the 
Smritis and Upasraritia, which are considered to be 
RisMvukyani, ‘ sayings of the sages/ together with 
their commentaries. These results have been corro
borated by the concurrent testimony o f those Law 
Officers and Pandits whom we have had an oppor
tunity of consulting.

tivupoei- 2. The relative position of these works to each other may 
*»• be described as follows:—In the MarfitM country and in 

Northern Kanara the doctrines o f the Mitaksharfe are para
mount; the Vyavaharamayukka, the Viramitrodaya and the 
rest are to be used as secondary authorities only. They serve- , 
to illustrate the Mitakshara and to supplement it. But they 
may be followed so far only as their doctrines do not stand 
in opposition to the express precepts or to the general 
principles of the Mit&ksharsi. (b) Among the secondary 
authorities, the Vyavaharatnayukha takes precedence of the 
Viramitrodaya. (c) The DattakamimftmsS. and the Dattaka-

O ) Itao Saheb V. N. Mandlik, Vyavah4ramaydkha and 
Tntrod., p. hath./ is right in objecting to Mr. Sutherland’s oonjeo-’ 
tine, which attributes the authorship of the DattakachandrikA to 
Devandabhatta.

(J) See The Collector of Madwm v. Mootoo Ramalinga Sathupathy, 
12, M, I. A. 438 ; Nm-dyan Babiiji v, JVdnd Mcmohar, 7 Bom. H.C.B. 
107, 159, A- C. J .; Knehndji Vyankateeh v. Pandwang, 12 Ibid. 65; 
Jiahi y. Qovind valud Tejd, In. L. It. 1 Bom. 106; Lahshman Dadd 
Niii.k v; Sdmchandra Dadd Nails, 565 S. C. in appeal to 1’ . (J. L. It. 7 
I. A. at p, 191; Ramkoommr.’Y- Ummer, 1 Borr. B. 460.

(e) See Colebrooke’s Introduction to Treatises on Inh , Stokes’s H.
Jj. B. 173, 176, 178; Gridhari jball r. The Bengal Govt, 12 Ml I  A ,  
646.
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a, the latter less than the former, are supplementary 
authorities on the law o f adoption. Their opinions, however, 
are not considered of so great importance, but that they may 
be set aside on general grounds, in case they are opposed to 
the doctrines of the Yvavabarumay ylcha or of the Dharnia- 
sinulm and Nimayasindbu, The two latter works and the 

. Saiiiskarakausfcubha, occupy an almost equal position in re
gard to questions on ceremonies and penances. They are 
more frequently consulted by the Bastris of the Maratlisi 
oountry than the Maylikhas, which refer to the same portions 
of the Dliarma. Among these three, the Nimayasindhu is 
held in the greatest esteem.

All points of law, which may be left undecided by the 
works mentioned, may be settled according to passages from 
the Smiitis or Dharmashstras, or even from the Fut&gas.
The latter have less authority than the former, and may 
be overruled by them, (a) In case o f a conflict hot ween 
the rules of the Smritis either may be followed, as reason
ing on principles of equity (yuktiviohara) Bhall decide the 
solution. (6)

The law of Gujar&t in some cases, it seems, alters the 
order of the authorities and places the VyavaMrarnayukha, 
before the Mitaksharii. As an instance may be quoted the 
case of a sister’s succession to her brother’s estate, imme
diately after the paternal grandmother, which, in accordance 
with the Mayhkha, is allowed in Gmjar&t. How far pre
cisely this preference of the Mayilkha goes, is a matter of 

, sOtne doubt, to be cleared up by judicial determination, (c)

(a) Vyfbsa I. 4  “ Where a conflict between, the Sruti, Smriti 
and Pmanaa appears, the test of the Sruti is the norm; bub in case 
of a conflict between the (latter) two, the Smriti is preferable.”

(b) See Muir’s Sanskrit ’texts, if ., 165, and HI., 179, »te.
(c) See below; B. I. Introd., sect. 4, B. (7);  Introductory remarks 

to Oh. II., sect. 14. I. A. 1. ; the case of Vijayaranyam v. laltshmau,
8 Bombay H. C. B. 2-14 O. C. J. j Lalubhai v. Mankumrlai, I. Jj,B.
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M a J ^ jV ^ a .  The first of these authorities, the Mit&ksh»rft,(«) is the 
famous commentary o f  Vijihiriesvara on the Institutes o f

3 Bom.. 388; L, B. 7. I. A. 212; S. A. No. 158 of 1870, decided on 
March 27, 187.1. Bom. H. C. printed Judgments File for 1871.

Bao Saheb V. N. Mancilik (Introd. to VyavahftramayAkha and 
Yajnavalkya, p. 1.) has found fault with the above statement of the 
sources of the Hindu Law in Bombay, and of their relative importance. 
He thinks that the editors of the Digest consider the Mitftkshar&, the 
Mayflkha and the Nimayasindhu the only recognised official guides 
for settling the Hindi! law, and adds that this opinion is a grave error. 
The censure however rests on an entire misapprehension of the views 
entertained. Inthe first two editions of this work, the •Dhmmia&Mrax 
and their Commentaries have been mentioned as the ninth division 
of the sources of the law (as administered in Bombay), and in the 
amplification o f that passage, the Pm-dnm, likewise, have been named. 
What the editors, have stated and still hold, is that the eight works, 
enumerated by name, hold the first rank among the legal works,, 
used in Bombay, and that their doctrines cannot bo set aside lightly 
in favour of conflicting opinions -of other authors, however much ■ 
tile latter may please individual taste. The editors have further 
pointed out that the numerous omissions in the standard works may 
be supplied by information, derived from the dicta of the authors of 
Smritis, whether these be contained in complete original treatises 
(Stores or DbarmasSstras), or in quotations given by the medieval 
Nibandhakarns, and by reasoning on principles of equity. In accord
ance with these principles, they have in the notes on the eases, 
freely drawn on published and unpublished legal works, not contained 
in their list, in order to elucidate points left undecided or doubtful 
in the Mifcakshara Mayflkha, &c But it did not, enter into their plan 
to give a review of the medieval literature mi Ilharma or on Vynva- 
hara, and without such a review no useful purpose, they thought, 
cou ld he- served by printing a mere list of authors’ names and of titles. 
The Rao Saheb has given such a, list, at pp. lx. and lix. of hig Intro
duction. but one drawn up with so little regard to system that in 
some- instances the same works are entered under two names, and 
treatises on sacrifices, astrology, astronomy and philosophy, nay 
poetical and story-book s are placed side by side with works on the 
civil and religions law. The list, given at pp. lxviii. and Ixi*.,

(a) The proper title of the work, which however is used in the 
MSS. only, is llijumitaksljeraf.’rka.



kya. The latter work, which probably is a versi
fication of a Dlmrmasutra, i.o.t of ft set of aphorisms on 
Dharnm belonging to the White Yajurveda, (a) contains about 
a thousand verses divided into three chapters (k&ndas) which 
treat respectively o f • the rule of conduct ’ (ach&ra), o f civil 
and criminal law (vyavaWira), and of penances {prayaschitta).
As may he inferred from the small extent o f Yil.inavalkya-’s
which is stated to have been compiled from answers of Sastris, 
contains several double and inaccurate entries, (such as Mit&kshara 
and Yijfiiliicsvai'o, Sarvamay£lkha, = all the Maydkhas and the sepa
rate titles of the twelve Maydkhas, such ae Mftdhava, Dinakaroddyota,
&c., where specifications are required. It is incomplete also, as the 
liao Saheb himself suspects, and appears to have been made tip 
exclusively by Konkanastha and Desastha Pandits, Much fuller 
information on the legal books, eonsultod by the Bombay Pandits 
may be obtained from l)r. Biihler’ s Catalogues of MSS. from 
Gujarftth (fesc. III., p. 67 seq.) and Dr. Kielhom’s Catalogue of MSS 
from the Southern MarathS. Country. As regards the comparative 
estimation in which the books, contained in the Eao Saheb’a list, are 
held, no information is given—an omission which makes it almost 

, valueless for the purpose which it is intended to servo. The fact that 
a, good many other books besides those enumerated in the Digest, are 
consulted, i, «., occasionally referred to by Pandits, proves nothing 
against the opinion advanced by the editors that the eight works, 
named above, are the standard authorities, nor do the Rao Saheb’s 
remarks on the iMitakskara (p. l\xi ) disprove its preeminence, 
as far as questions of the Civil Law. are concerned. His dictum 
that there is nothing remarkable about the book is controverted by 
the view of the responsible Court S&stris as pointed out in Kris'h'nnji 
Vi/auka/i’sh r. Pdndurang, 12 Bom. H. C. R. 65, and in I/alhtlhdi 
ijdpit/ihdi v. Manleuvnrbni, I. L. R. 2 Bo. S., at pp. 418, 445, and of many 
excellent native authorities, as well as by the respectful treatment 
accorded to Yijuanayogin, in the best native compilations of the 
16th and 17th centuries. His remark that the works of Kamalu- 
kara, Madhava, Narayana and other Bhattas are more frequently 
consulted than the Mit&kskard is true. But the reason of this is 
that, under British rule, with its organized judiciary, Pandits are 
consulted by the people not on civil law, but on vows, penances, 
ceremonies, and other matters of the religious law, on which sub
jects the books, named by him, give fuller information than the 
Mitdkslmra.

(«) Bsc below-

MtTAKSHARA. M  J
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work, this author giye3 fragmentary roles only, which neither 
exhaust their subject, nor are in every case easily intelligible,
V ijminoivu.ru remedies the defects of his original, not only 
by full verbal-interpretations, but also by adding long discus
sions on doubtful points, and by illustrating arid developing 
Yajhavalkya’s and his own doctrines by quotations from the 
Institutes of other Rishis. For he holds the opinion, which 
is also the generally received one among model n Hindi! law
yers, that the Smritis or various Institutes of Law form one 
body, and are intended to supplement each other, (a) But 
this opinion occasionally misleads him, and causes him in some 
few cases to explain the text of Yajfiavalkya in a manner 
inconsistent with the rules of sound interpretation. With 
these occasional exceptions, his expositions certainly merit 
the high repute in which they long have stood with the 
learned of the greater, part of the Indian Peninsula. The

(«) Yijnfineivara says in his commentary on Yajriavalkyn, I. 6-’ 
which contains an enumeration of certain authors of Smritis, (Mit. 
Aeharak, 1 h. 15, Bahfltam’s edition of Satbvat 1869):—

“ The meaning (of this verse, I . 5,) is that the Institutes of Law 
V composed by Y&jnavalkya ought to ba studied. The enumeration

(of authors of Smritis given in this verse) is not intended to be 
exhaustive, but merely to give examples. Therefore (this verse) does 
not exclude (the works of) Baudhayana and others (who are hot 
mentioned) from the Institutes of Law; as each of these (Smritis) 
possesses authority, the points left doubtful (by one) may be decided 
according to others. If one set of Institutes contradicts the other, 
then, there is an option.”—See Mann II , 10,14; XII. 105,106; Vyav., 
May., ch. I,pi. 12; Col. V. Ilig. sect. 7,424; Mit. in 1 Warn. II. L. 188. 
Muir s Sanskrit Texts II., 165; III., 179, ss., and as to the applications 
of the texts, Bhyah Ram Singh v. Bhgah Ugur Singh, 18 M. I. A. 
olK), and Collector of Madura v. Mooioo Ilamalinga Bdthapathy, 12 
M. I. A., at p. 488,

The Hindi! commentators always endeavour, even at the cost 
of much straining,, to extract consistent rules from texts which they 
rcgflrdas equally above human censure “ comme d’apres la rodthode 
des legistes il brut quo los textile aient raison lorsqu’ils no pressm-ent 
aucun sens.”  See Goklstiicker «  On the Deficiencies.in the Adminis
tration of tho Hindu Law," p. 2.



and^ninplificatious, added by Yijnatiesvara to Ilia 
explanation of Yajfiuvalkyids text, make the Mitukshara 

‘ yather a new and original work, based on Yajnavalkya than, 
a mere gloss, and one more fit to servo as a code o f law than 
the original. But extensive as the MitMcaharit is, it does nob 
provide for all the cases arising, and, if used alone, would 
often loavo the lawyer without guidance for his decision.

Regarding the life and tiities o f  Vijfiknesvara little is known. 
Recent discoveries, however, make it possible to fix his 
date with greater certainty than could be done formerly.
Mr. Colebrooke (a) placed Vijn&nesvara between 800—1800
a. n., because, on the one hand, he is said to have belonged 
to an order of ascetics founded by Sankarachtirya, who lived 
in the 8th century A. d., and because, on the other hand, 
Visvesvara, the oldest commentator, flourished in tho 
14th century o f tho Christian era. Ho adds that if the Dha- 
rosvara, (h) ' the lord o f Dhar&/ quoted, in the Mitakshara 
is the same as the famous Bhojaraja, king of DhaiA, the re
moter limit of Vijnanesvara’s age will be contracted by more 
than a century. In favour of Mr. Colebrooke’ s latter state
ment, Kamahikara's testimony may lie adduced, who in tho 
Vivadatandava (succession of a widow) ascribes the same 
opinion to Bhojaraja, which the Mitakshara, attributes to 
Bharesvara (the lord o f Uharit).

A much better means for settling the date of Vijninesva,ra 
is, however, furnished by some verses, which are found at 
the end o f the Mitukshnrfi in some of the oldest MSS. (,•) and 
in the Bombay lithographed edition, and which were appa
rently not unknown to Mr. Colebrooke. (d)

(а) Stokes’s Hindtl Law Books, p. 178.
(б) See, e.g., Col, Mit. II. 1„ 8 (Stokes, p, 429).
(o) Tho MS. of tho Govt, of Bombay, dated Saka Sarhyat 1389, 

lit', Bbati Daji MS. aud Ind. Off. Ho. 2170, dated Yikrama Sarhyat,
183S.

(d) Stokes, p. 178.

( i f  M, 'Pi m t a k s s a r L  | k |



I ^  l)>.7 AUTHORITIES OS WHITTEN LAW, ^ S | T
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\ ^ -*2> T Iiere  we read verses 4 and 6 (a) :—~
4. “  There has not been, nor is nor will be on earth a 

city, comparable to Kalyftaapora ; no king has been seen or 
heard of, who is comparable to the illustrious Vikramanka; 
nothing else that exists in. this kalpa bears comparison with 
the learned Vijnunesvara. May these three who resemble 
(three) kalpa-creepers, be endowed with stability.”

6. “  Up to the bridge of famous (RAma), the best of the 
scions of Eaglni’s race, up to the lord of mountains, up to the 
western, ocean, whose waves are raised by shoals of nimble 
fishes, and up to the eastern ocean, may the lord VikramA- 
ditya protect this world, as long as moon and stars endure.”  

Vijnane.svara lived, therefore, in a city called Kaly&napura, 
under a king named Vikramaditya or Vikramanka. As the 
learned Pandit, by speaking of his opponents .as ‘ the North
ern era’  shows (h) that he was an inhabitant of Southern India, 
it cannot be doubtful that the Kalyauapura named by him is 
the ancient town in the NizSm’s dominions, which from the 
10th to the 14th century was the seat of the restored 
Chalukya dynasty, (c) This identification is supported by 
the consideration that Kalyana in the Dekhan is the only 
town of that name, where princes, called Vikramaditya, are 
known to have ruled. One of these, VikramAditya-Ka-- 
livikrama -Parmadiraya, bore also, according to the testi
mony of his chief Pandit and panegyrist, Bilhana, the not

(a) See Journ. Bo. Br. Boy. As. Soc. IX., pp, 134-138, and Ixxiv.— 
ixxvi. The recovery of the Vikramankadevacharita makes it 
probable that Tikraraankoparaab, not Vikramarkopamah, is the cor
rect reading in verse 4. The statement made at the end of the article, 
that the concluding verses belong not to VijuAr.esvara, but to some 
copyist, is no longer safe. Becent researches show that most if not 
all Sanskrit authors appended to their works statements regard
ing their own private affairs, which frequently are not in harmony 
with our notions of modesty.

(4) See Journ. Bo, Br. As Soc, IX., p. Ixxv.
(c) Regarding the CbAlnkya dynasty, see Sir W. Elliott, Journ. 

Bengal Br. As. Soo. IV., p. 4.



l VWy'common appellation, Vikram&nlta. (a) Ho appeals to b. 
'the prince named as Vijnanosvara’s contemporary- His reign 
falls according to his'inscriptions between the years 1070--- 
1127 a . d . Hence it may be inferred that Yijnaneivara wrote 
in the latter half of the eleventh century, a conclusion which 
agrees well enough with his quoting iBhoja of .Dhara, who 
flourished in the first half of the Same century. (6) It may 
bo added that Vijmmosvara certainly,was ail ascetic, because 
he receives the title paramahamsapuiuvrajakueharya. By 
sect, he was a Vaishnava. His father’s name was Padmana- 
liha-bhatta and belonged to the Bbfiradviji gotra.v The 
discovery that Vijn&uesvara was an inhabitant of Kalyfkra. in 
the |>ekhan, and a contemporary, if not a protege, of the 
most powerful king whom the restored CMlakya dynasty 
produced, explains why his book was adopted as the standard 
work in Western and Southern India, and even in the valley 
o f the Ganges.

The explanation of the Mitiiksharil is facilitated by two; 
Sanskrit commentaries, the above-mentioned bubodhini of 
Visvosvai’abhatta and the Lakshmlvyakhyfma, commonly 
called BMarnbhatta tikft, the work of a lady, Laksiuirklovi, 
who took the nom deplume Balambhatta. (a) Visvesvaru’fit 
comment explains selected passages only, while Lakshmidevi 
gives a full and continuous verbal interpretation of the 
Mitaksbara accompanied by lengthy discussions. She gene
rally advocates latitudinarinn views, and gives the widest 
interpretation possible to every term of Yajnavalkya.

Instances of this tendency may be seen in the quotations 
given below. Her opinions are hold in comparatively small 
esteem, and are hardly ever brought forward by the Sdstris, 
if unsupported by other authorities.

(a) Sec Vikratnaukadevacharita of Billiana, passim,
{!>) See Indian Antiquary, VI., p. 50, seq.
(c) See Oolebrooke Stokes’s II. L., p. 1/7, Aufrocht, Gatal. Oxf. 

MSS. p. SoOw; F. E. Ilall Contribution towards Ind Iiil>l. p. 171 
The correct form of Lakdimhlovi's family name is Pdijm/awh.

3 K
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Two other works, the Viramitrodaya and the Y&jilavalkyar 

(ihiimiasftstranibandha, a commentary on Yajfiavalkya, by 
Apar&dityadeva, or Aparfkrka, also give great assistance for 
the explanation of the MitakshEirfl, About the former 
more will bo said below. As regards Apararka’a bulky 
work, it must be noted that Mr. Oolebrooke recognised its 
importance, and frequently quoted it. (a) I f  bis example 
lias not been followed in the first edition of this 
work, the sole reason was that no MSS. were then 
procurable in Bombay. The Nibandha is now accessible 
in several copies, and has been used to elucidate several 
important points. Apar&rka or Aparfidityadeva belonged to 
tho Konkana branch of the princely house of the Bilaras, or 
SllsYhftras, who had their seat at Puri, and held the Konkana 
as well as tho adjacent parts of tho Dekhan as feudatories, 
first of the Rathors of Mauyakheta-Malkhot, and later of the 
Chalukyas of Kalyu.ua. He reigned and wrote between 
114.6— 1186 A. d., shortly after Vijhanesvara’s times. (8) His. 
doctrines closely resemble those of his illustrious predecessor; 
several passages of his work look like ’amplifications of 
Vijfitoesvara’ s dicta, and are of great value for the correct 
interpretation of the Mitakshara. It is, however, difficult 
to say whether Apararka in these cases actually used the 
Mitkshara, or whether both drew from a common source.

Besides the native commentaries and Nibandhas, there is 
tho excellent translation of the Mitaksharfi, on Inheritance, 
by Oolebrooke, (e) which has always been made use of in trans
lating the authorities appended to the VyavastMs. In some 
places we have been compelled to dissent from Oolebrooke

■ (o) Stokes's Hindu Law Books, p. 177, and Translation of the Mlfc. 
on Inh., passim,.

[b) See Journ; Bo, Br. As. Soo.,Vol. XII. Report on Kasmtr, p.68.
(e) Two treatises on the Hindu Law of Inheritance, translated by 

H. T Oolebrooke, Calcutta, 1810, fro. Reprinted ill Wh. Stokes's 
Htnda Law Books, Madras, 1865, and by G Irish Chandra Tarkalaukar, 
Calcutta, 1870,
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but we are persuaded that in nearly all these instances 
Oolebrooko had 'different readings of the test before him.
The first part of the Vyavahdrakanda of the Mitkaslmra has 
been translated by W. II. Macnaghton. The edition of the 
Sanskrit text of the Mit&ksbara used for the Digest is that 
issued by Babftr&m, Sarnvat 1869.

4. The Vyavaharamayukha is the sixth Mayfikha or fray J VyavaUpi- 
of the Bkagayanta-bhaakara, ‘ the sun,’ composed (with the 5 ‘ 
permission of, and dedicated to, king Bhagavantadeva,) by 
Nilakanthabhatta. The Bhftskara, which, consists of twelve 
‘ rays ’ or divisions, forms an encyclopedia of the sacred law 
and ethics of the Hindds. It contains

1, The Sarhskaramaydkha, on the sacraments.
2. The Achdramayilkha, on the rule of conduct.
8. The Samayamayiikha, on times for festivals and reli

gious rites.
4. The Sraddkamaytikha, on femoral oblations.
5. The Nifcimayukha, on polity.
6. The VyavaMramayfikha, on Civil and Criminal Law.
7 The Danamayukha, on religious gifts.
8. The Utsargamayiikha, on the dedication of tanks, 

wells, &o.
0. The Pratishthdmaydkka, on the consecration of tem

ples and idols.
10. The Pr&yaschittamayukha, on penances,
11. The Sutblhiraayilkha, on purification.
12. The Santimayiikha, on averting- evil, omens.(a)
The YvavaMramayilkha, which has the greatest interest

(a.) See Borradaile in Stokes’s H. L. B., p. 8. The correctness of 
tile order in which the books are enumerated is proved by the in
troductory verses of each Mayhkha, where the immediately.preceding 
one is always mentioned, as well as by the longer introduction to one 
of the MSS. of the Kitimayflkha.
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for the student of Hindil law, is, like all the other divisions of 
the Bhaskara, a, compilation based on texts from ancient 
tW itisj and interspersed with explanations, both original and 
b r o w e d  from other writers on law. It treats of legal 
procedure, o f evidence, and of all the eighteen titles known, 
to "Hindu law, which, however, are arranged in a peculiar 
manner differing from the systems of other Pandits. In his 
doctrines NJIakhantha follows principally the Mitakshaia 
and the. Madanaratna of MadanasiiTihadeva(«), sometimes 
preferring the latter to the former. From a comparison of the 
portions on inheritance of the Maytikha and Madanaratna, 
if would seem that Nflakautha sometimes even borrowed 
opinions from Mndana without acknowledgment. Some 
passages of the Mayukha, e.g., the discussion, on the validity 
of certain adoptions, are abstracts of sections of the Dvai- 
taniruaya, a work by Sankara, the father of Nllakantha, 
and are not intelligible without the latter work. (?>)

Of SUakanthafs life and times some account has been 
given by Borradaile. (c) According to him, that ■Pandit’ was 
o f  Desastha-Maharashtra descent, and born in Benares. Ho 
lived, as one of his descendants, Harabhatta Kaslkar, told 
Captain Robertson, the Collector of Puna, upwards of two 
hundred years ago, i.o., about 1600, sixteen generations 
having passed since his time. Other Puna Pandits gave it as 
thoir opinion that Nilakautha’s works came into general use 
about the year 1700, or 125 years before Borradaile wrote. (</|

(a) This author, compiled an encyclopedia, similar to that of 
Nikkantha, the twelve Uddyotas. The1 work, commonly called jVVn-

■ (hniaif.ma. bears also the title Vyavaharacldyota.
(b) Stokes’s Hindu b. B , p. 68, seq.; May , chap. IV , scot. V , ss.

' , i~&. '
(p) Stokes’s H. L. B , p. 7, seq.
(d) The correctness of the information given to Borradaile is now 

attested by the paper of Professor Bill SfUtn, translated in the 
Introd. to Kao Saheb V.N. Maudlik’s fryavahaiamskydteha, p. kiv . 
for it appears that Makantba was the, grandson of S&rayaha- 
hhafcta, who wrote ip Saka Saiimti 1459, or 1.535 a. p
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^ ^ a f la m ile  adduces also tlio statement made at the end of 
some MSS. of the VyaviduiramayiYkha, that Ntlakantha 
lived, whilst composing the Bhaskara, under the protection, 
o f Bhagavantadeva, or Yudd has lira, a Riljput chief of the 
Sangara tribe, who ruled over the town of BharoLu, near the 
confluence o f the Chambal and of the Janma. A possible 
doubt as to whether the passage containing these notes 
is genuine and its contents trustworthy, is removed 
by the fact that many copies of the Srslddha, Samskara 
and .Nlninnyukhas likewise contain the statement that 
ftilakuntha-bhatta, son of Sankara-bhatta, and grandson of 
KArayanasftn, was ordered by Bhagavantadeva, a king of. the .
Bauga.ra.dynasty, to compose the Bhaskara. Some copies o f 
tho NHimayukha and of the Vy a val.aramay u k In enumerate also 
nineteen or twenty ancestors of Bhagavantadeva. («) At tho 
same time the author calls' himself there Bakshinatyavatamsa" .:
‘ o f Dekhani descent/and thus confirms the report o f the 
Puna Brahmins. The edition of the Sanskrit text of the. . 
Vyavaharamayukha used for the Digest is the oblong'
Bombay edition of 1826. The translation of the passages 
from the MayiYkha quoted in the Digest lias been taken from 
Borradaile’ s translation. This work, though in general of 
great service, is frequently inaccurate. Some passages of 

, the text have been misunderstood, and others are not clearly 
rendered. Where this occurs iu the passages quoted, the 
correct translation has been added in a note, (b)

5. The Viramitrodaya is a compilation by Mitramisra, . Vtnvmiti 
which consists o f two kandas on Acliara and on Vyavahava.(c) lU'

(a) See Aufteeht:, Oxf. Cat., pp. 280-81. His list does n ot.quite 
agree with that given in the 1st edition of the Digest. The text of 
tho versus is so corrupt that it cannot be settled without a collation 
of fresh and more ancient copies.

'{/>) The. translation of Bao Saheb V. N. Mnndlik, published in 
Bombay, 1880, is, though in some respects better than Borradaile’ s, not 
'sufficiently accurate to warrant its adoption in the place of the old one.

(<') This would-not. be* matter of surprise if a third kanda on * 
pc nances (prayasclvitta.) were found. But hitherto only two have 
become known.

' ‘ ■ 1 ' ■
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r̂ 56 latter is written nearly in the same manner as the MayA- 
kha. But Mitramisra adheres more closely to the Mitaksharfi. 
than any other writer otf law. Ho frequently quotes its very 
words ; to which he adds further explanations and para
phrases. At the sattje time ho enters on lengthy discussions 
regarding .the opinions advooated by Jimhtavahana, 
Raghunaqdana, and the Smritichandrikl Occasionally he 
goes beyond or dissents' from the doctrines of tho Mitakshara.
In the Vyavabarakanda (a) which has been published, Mitra
misra says that he was the son of Parasurama and grandson 
o f Hamsapandita, and that he composed his work by order 
of king Virasimha, who, according to the last stanza of tho 
book, was the son of Madlmkarasaha. The beginning of the 
unpublished AcMrakAnda gives a fuller account of the 
ancestors of Mitramisra-’s patron, among whom, Medinimalla, 
Arjuna, MalakMna, Prataparudra, and Madhukara are 
enumerated. Besides, it is stated that these kings wore 
Biuulebls. (6) This last remark makes it possible to identify ' 
the author’s patron.

Virasimha is nobody else but the well-known Bxrsinh Deo 
of Orchha, who murdered Abul Fazl, the minister of Akbar, 
and author of tho Ayhi-Akbari.(c) This chief, who was 
violently persecuted by Akbar for the assassination of his 
minister, was also a contemporary of Jehangir and Shah 
JcMn. The Yiramitfodaya, therefore, must have been 
written in the first half of tho I 7th century; or a little 
later than we had placed it according- to internal evidence in 
the first edition of this work. The references in the Digest 
are to tho quarto edition published by ChMamani at Khidi- 
rapur.i, 1815. A careful, translation of the part of the Vira- 
rnitrodaya relating to inheritance has been published,

(a) Tlramitrodaya, sloka, 2.
(h) Viramitrodaya, Ind. Off. No. 930, slokas 1—37.

* (?) $e« Gazetteer North-West Provinces, I., pp. 21-23, where Bir-
sithh's pedigree, wjrich es^qfly corresponds with Mitramisra’s 
genealogy oi yitasiiBha, has h6en given. ,

X S *  ' ®°SN. ■ , ’ ; .
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led by the text, by Mr. Golspchandra Sarkar Sastri,
Calcutta, 1879.

, 8. The next two authorities, the Dattakamimamsu Bmiska- v-, . mfiiraa and
and Dattakachandrika, do not call for any remark here, as d. ts .kueUan 
they have little importance for the law of inheritance. The dnkfu 
discussion of thorn belongs to the law of adoption.

7. The Nirnayasindhu of Kamalakara, called also Nir- 
nayakamalakara, consists of three pariehhedas, or chapters.
The first and second contain the kalanirnaya, i.e, the divi
sion of time, the days and seasons for religious rites, eclipses 
of tho sun and moon,, and their influence on ceremo
nies, &c. The third chapter is divided into three prakaranaa 
or sections. The first of these treats of the sacraments 
or initiatory ceremonies, the second of funeral oblations, 
and the third of impurity, of the duties of Saranyftsia 
and other miscellaneous topics of the sacred law. The book 
is a compilation of the opinions of ancient and modern 
astronomers, astrologers, and authors on sacred law, from 
whose works it gives copious quotations. The passages quoted 
are frequently illustrated by KumaKikara’s own comments, 
and occasionally lengthy discussions are added on points 
upon which his predecessors seem to him to have been at 
fault. Kamalakara himself tells us that in tho first and, 
second chapters he chiefly followed Madhava’s 'Kalanirnaya 
and the section of Hemadri’s work which treats of Times.(a)
His learning is esteemed very highly in Western India, 
especially among the Marathas, and the Nirnayasindhu is 
more relied upon in deciding questions about religious core- 
monies and rites than, any other boob. ■

In the introductory and in the concluding slokas of the 
Nirnayasindhu, Kamalakara informs us that he was tho son 
of Riknakrishna, the grandson of Bhutto Narayanasftri, 
and tho great grandson of Eamosvara. He also names 

'liis mother Umfl, his sister Gariga, and his elder brother

(a) Mimayasindliu I. 7.
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Dinakara, the author of the. Oddyotas. (a) His literary acti
vity was very extensive. He wrote, also, the VivadatfiAtJava, 
a compendium of the civil and criminal law, based on tho 

[,., MitAkshaid, a large digest of the sacred law, called Dharma-
: •; tattva-Kamaliikara, divided into 10 sections : 1, vrata, on

vows j 2, dana, on gifts; 8, karmavipAka, on the results of 
j v virtue and si,n in future births ; 4, sanfci, on averting evil 

, omens j ’5, jbArta, on pious works ; 6, Acharn, on the rule 
•of' conduct} 7, vyavahara, on legal proceedings; 8, pra- 
yaschitta, on penances ; 9, sudradharma, on tho duties of 
Sud ras ; 10, t.ircha, on pilgrimages. The several parts are 
frequently found separate, and many are known by the titles 
sildrakatnaMkara, dlnakamalakara, &c. Kamatekara, further, 
composed a large work on astronomy, the siddhfiutatattva, 
vivekasindhu and other treatises, (h) He himself gives his 
date at the end of the Nirnayasindhu, where he says that tho 
work was finished in Yikrama Sfumvat 1668 or 1611— 12 
A. j). The edition o f the Nirnajrasindhu, used for the Digest, - 
is that issued by "Vifthal Sakharatp, Saka 1779, at Puna.

Samaki-a- 8. The Samtjcarakaustubha o f Anantad^va, son o f  Apadeva, 
id . or 0ne -of tJip hyraerons‘ eorcmlations jk’.eatiug of the sixteen

saoraiueiits and kindred matters. It is said to belong to the 
\ same time as the Nirnayashidhu. v

The autliar (c) compiled a good many other treatises on 
philosophical subjects, a Smritikaustubha and a Dattakau- 
stubba on the law of adoption, (d) The edition referred to in

(a) Compare also Professor Bal Sastri’s paper in Rao Saheb 
Mandlik’.s Yyavahiiramaydkha, See. pp. lxxv.—vi.

(i) See RajendralM Mitra, Bikaner Catalogue,'pp. 499, 504.—Hall, 
Index of Indian Philosophical Systems, pp. 177, 183, Whore tho date 

f is, however, given wrongly. The latter is expressed by words: vasu
(8), ritu (6), bhfl (1), mite gatebde narapativikramato. The second 
figure has, as is frequently required in dates, to be read twice.

(c) Tho author’s patron was a • certain Raja. Oha.\idadeva Baha
dur, about whom nothing further is known;

(cl) Compare F. E. Hall, 1. c., p., 82, 115, 186, 190, 191, and 
particularly p. 185, Ikijendralul Mitra, Bikaner Catalogue, p. 466.
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■■ X''~33S£''lHgest is the one printed at Bran Sadasiv’s Proas,
Bombay, 1882,

•9. The Dhnrmasimlhu or Dharinasindliusuni, by Kashif.- _ Btfenua. 
tha,(a) son of Anantudeva, is a very modern book of the same . 
description as the Niraayasindhtii The anthor, according to 
the Pandits, was a native of Pandarpur, and died about forty 
or fifty years ago.

10. The word Smriti means literally ‘ recollection/ a id  is Smritia. 
used to denote a work or the whole body of works,(b) in which 
the Rishis or sages of antiquity, to whose mental eyes 
the Vedas were revealed, sot down their recollections regard
ing the performance of sacrifices, initiatory and daily rites, 
and the duty of man in general. The aphorisms on Vodio 
sacrifices (Srnutasutras), the aphorisms on ceremonies for 
which tho domestic fire is required (Grihyasufcras) and the 
works treating of the duties o f men of the various castes 
and orders (DharmasAtras, iPharmas&staas,) are all included 
by the term Smriti. In the cdThinon parlance of Our days, 
however, the term has a narrower meaning, and is restricted 
to the last class of works. Of these there exist, according1 to 
the current tradition, thirty-six, which arc divided, at least 
by the Sastris of the present day, into Smoitib and TTpa- 
smrihra, or supplementary Smritis. Neither the limitation 
of the number, nor the division is, however, found in the 
older works on law, such as the Mitaksiaharfi and those 
books which contain it, do not always place the same works

(«i Prof Goltls’.Ufkcr ‘ On the Deficiencies in the present Ad
ministration of Hindu Law,’ App, p. 35, is mistaken in stating that 
the Editors of the Bombay Digest have invented the abbreviation;
' Dharmasindlm.’ Pandits of tho Marathd Country generally use I bis 
form, and the Law Officers quote the book under this title. The 
form Dharmasindlmsara finds just as little favour with tho learned 
of Western India, as the full title of Vijndnesvara's great,commentary, 
BijumitMksharfi, instead of which tho abbreviation Mitakshara, alone.

, is current
<J>) Hence tho word is sometimes used in the singular as a 

/ collective noun and sometimes in tho plural.

14105
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, •iiitlio same class.(a) According to Hindil views, tlie Smrit is 
were mostly composed and proclaimed by the Rishis whoso 
names they bear. But in some cases it is admitted that tho 
final arrangement of these works is due to the pupils of tho 
first composers. (6) The Hindus are driven to this admission 
by the circumstance that some times the opening verses of the 
Dharmasnstras contain conversations between the composer 
and other Rishis, stating the occasions on which the works 
were composed. In other cases the Smritis are considered to 
have originally proceeded from gods §t. divine beings, and 
to have descended from them to Rishis, who in their turn 
made them known among men. Thus the Vishnu Smyiti 
is ascribed to Vishnu ; and Nandapandita in his commentary 
suggests that it must have been heard by some Rislu who 
brought it into its present shape. Or, in the caso of the 
Manuva DharaniAiistra, it is asserted that Bmhma taught its 
rules to Menu, who proclaimed them to mankind. But his 
work was first abridged by Sfarada, and the composition of _ 
the latter was again recast, by Sumati, the son of Bhrigu. (c) 
But, as even such Smritis were proclaimed by men, they 
partake of the human character, which the Mimarnsakas 
assign to this whole class of works, and the great distinc
tion between them and the revealed texts, the Veda or Sruti 
remains.

Hindil tradition is here, as in most cases where it concerns 
literary history, almost valueless. Firstly, it is certain that 
more than thirty-six Smritis exist at the present time, and 
that formerly a still greater number existed- From tho quo
tations and lists given in the Smritis, their commentaries,

(a) Borradaile in Stokes’s Hindi! Law Books, p. 4, seq.
(J) Mifc. Aoh&ra la, 13. “ Somo pupil of Y&jHovalkya abridged the 

Dharmasastra, composed by Yajuavalkya, which is in the form of 
questions and answers, and promulgated it, just as Bhrigu, that 
proclaimed by Mann.”

(c) See preface to Narada, translated by Sir W. Jones, Institutes 
of Maira, p. xvi. (od, Haughton).

\ A ) l l  i



f f m  Q t
\ A  <jp> J •) .THE 3MJJIT18. 2 7 ^ ^ j

the P iuv.uiih and the modern compilations on JJharnja, as 
well as from the MSS. actually preserved* it appears that* 
counting the various redactions of each work, upwards of 
one hundred works', o f this description, must havo been in 
existence. Tlieir names, are: 1, A gni; 2<x, Anginas; 26, 
Madhyama-Ahg.; 2c, . Briliat-Ahg. (two redactions in 
verse exist, which seem to be different from the treatises 
quoted) ; 8, Atri (two redactions oxist); 4, Atreya; 5«, Apa- 
stamba (prose, exists) 5 56, Ditto (verso, exists); 6, Alekhaua;
7, Asmarathya; 8a, Asvalayana (verse, exists) ; 8b, BriLiat- 
A. (verse, exists); 9a, Usanas (prose, fragment exists) ;
96, Ditto (verse, exists) ; 10, RisbyaSringa; 11, Eka; 12, 
Auduloini; 18, Aupajandhani: 14, Kanva (verse, exists) ; 15,
Kapila (verse, exists); 16, Kasyapa (prose, exists); 17a,
Tvinva ; 176, R&nvayana (prose, exists); 18 Karva; 19a., 
K/itwiyana (verse) ; 196, Ditto (karmapradipa, exists) ;
19c, Vriddha Kitty (verse); 20, Karshuajini; 21a, Kasyapa ;
21, Dpa-Kasyapa (prose, exists) (a); 22, Kuthumi; 23,
Kunika; 24, Kutsa; 25, Krislroftjini; 26, Kaundinya; 27,
Kautsa; 28, Gargya; 29a, Gautama (prose, exists) ; 296,
Ditto (verse, exists); 29c, Vriddlia Gaut; 30, Ohi- 

1 dambara; 81, Chyavana; 32, Chh&galeya; 33, Jamadagni;
34, JMukarnya; 35, Jabali; (6) 3.6, Datta; 37a, Dakslra 
(verse, exists); 376, Ditto (quoted); 38, Dulbhya (verse, 
exists).; 39a, Devala (verse, exists); 395, Ditto (quoted);
40, Dhanmya; 41, Nachiketa; 42, Narada (verse, vyava- 
hara-section exists); 43a, Parasara (verse, exists); 435,
Brihat Par. (verse, exists); 44, Paraskara; 45, Pitamaha; 46a, * 
Pulastya; 466, Laghu Pul; 47, Pulaha; 48, Paithinasi;
49, Pans’hkarasMi or Puahkarasadi; 50a, Prachetas ; 506,
Laghu. Prach.; 51, Prajapti (verse, exists) ; 52, Budha,
(prose, exists); 53a, Brihaspati (verse, part exists); 536,
Brihat Brihaspati ; 54, Baudhhyana (prose, exists) ; 55, 
Bharadvuja (verse, exists); 56, Bhrigu (said to exist) ; o7a,

(«) Burnell, Tanjor Cat, p. 124 
(b) Sometimes spelt JnhiUa.

1
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Mann (prose, quoted) ; 576, .Ditto (verse,. exists); 67cj 
Vrieldha M.; 57;', .Brilmt M,; 58, Mari phi; 50, Mtlrkandoya;
60, Mfunlgalya; 61a, Yania ; 6 I6, Lagbu Y. (verse, exists);
62a, Yajfiavalkya (verse, exists) ; 626, Vriddba Y . ; 62p; 
Briliat Y. (exists) ; 63, Likin to (verse, exists); o t, Lohitfs 
(verse, exists) ; 65, Laugakslii; 66, Vutsa,; 67a, Yasishtha 
(prose, exists); 676, Ditto (verse, exists); 67c, .Ditto 
(verse, exists); 67A Vriddha V. ; 67e, Brihat V. ; 68,
V flrabyayani; 69, Visvftmitra (verse, exists); 70a, .Vishnu 
(prose, exists); 706, Laghu V. (verse, exists) ; 71, Vyaglira;
72, Vyaglirapftda (verse, exists); 78a, Vyasa; 786, Lag'fiu 
\ j .  (verse, exists) ; 73o, Vriddha Vv. ; (verse, exists) ;74<», 
Sanklia (prose); 746, Ditto (verse, exists); 74;;, Briliat or 
Vriddha .S. 7oliiofly verse, exists) ; : 75, Saiikha, and Likkita . 
(verse, exists); 76, Sakatayana; 77, Siikalya (verse, part 
exists); 78, S.’ iikli-iyaua (verse, part exists); 79, Satyaya.ua;'
80, Sftndilya (verse, exists); 81.a, Satatapa, (verse, exists) •
816, Vriddha;or Briliat S. (verse, exists); 82a, ftaunaka - 
(prose) • 826, Ditto, (kkrikii or briliat, .verso, exists) ; 82«, 
Ditto Ykjn&ga (verse, exists) '; 83a, Sathvarta (verse, 
exists); 836, Lngliu S. ; 84, Sacyavrata; 8'5, Suraantu; 86, 
Soma; 87a, Iltrita (prose); 876, Brilmt Id. (verse, exists);
87c,' Lflghu H. (verse, exists) ; 88d, Hiranyakesiu (prose, 
exists), (a)

Even this list most likely does not comprise all the an
cient works on Dharma, and a more protracted search for

(«) All those Sniritis, to which the word ‘ exists! has been added, 
have been actually procured. The remainder of the list is made up 
from the authorities quoted in m i. Stokes’s Hindu Law Books, p. 5, 
note ( « i in the Apastamba, Baudhayana, Yasishtha Dharmashtras, 
i.;n the A! adhava P.i ‘ alum and other in adorn compilations. Owing to 
the looseness ol the Hindu Pandits in ;j noting, it is not always certain 
if  the redactions, called Vriddha (old) and Brilm t (great) had a ecp.mito 
existence. In some eases the same book is certainly designated by 
both Collections of 8mritis, and extracts from them,, such as the 
Chaturviiiisati, Sliafctriiiisab, Kbkila and Saptarshi Smritis havebeen 
intentionally excluded from the above list.



bv^SlSS^ and «  more accurate investigation of tho modern 
compilations, will, no doubt, enlarge it considerably.

A a regards the value, o f the Hindi! tradition about the 
origin and history of the Smritis, the general assertion that 
these, works belong to the same class o f writings as the ■- 
Sraiita ar.id Gnhyashtras, and that in many instances thê r. 
have been composed by persons who were authors of suoli 
Sutras, is in the main correct. But the tradition is utterly 
untrustworthy in. the derails regarding the names and times 
of the authors, and the immediate causes of their composi
tion, and it neglects to distinguish between the various 
classes, into which the Smritis must be divided.

It is, o f Odurso, impossible for the critic to agree with the 
Hindu in considering Vishnu or any other deity of the 
Brahtnanic Olympus, or Mann, the father of mankind, as. 
authors of Dharmasastras. But it is, in most cases, also ■ A. 
highly improbable that the Rishis, who may be considered 
historical personages, composed the Smritis which hear their 
names. For, to take only one argument, it is not , to be 
believed, that, for instance, Vasishtha and Vriviunir.ro, tlie 
great rival priests at the court of King Sudas, or Bhavadvajtt 
or Santvarta, arc the authors of the hymns preserved in tho 
IttgVoda under their names, and of the Smritis called after 
them, as tho language of the former differs from that of the 
latter more considerably than the English of the fifteenth 
century from that of the present day. Much less Can it be 
credited that Ahgiras or Atri, who, in the Rigvedu, are half 
mythic personages, and spoken of as the sagos of long past 
times, proclaimed the treatises on law bearing their names, 
the language of which obeys tho laws laid down in PHniniV 
grammar. Korean we, with tho Hindhs, place some of the 
Smritis in the Satyayuga, others in the Tret&, others in the ’ 
Dvapfira, and again others in the Kali ago,(a) The nntrnst- 
worthinoss of the Hindu tradition has also been always recog
nised by European scholars, and, in discussing the age and

(«) This division is found iu Parfi&ira Uharmas&stra I., 12.

j h  THE SjVIRJTIS.
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of the Smrifcis they have started from Altogether 
different data. In the case of the Manava and of the Yajna- 
valkya Dharmas&stras, Sir W . Jones, Lassen, and others have 
attempted to fix their ages by means of circumstantial, and 
still more, of internal evidence, and the former work has 
been declared to belong perhaps to the ninth century, b.o. (a) 
or, at all events, to the pre-Buddhistic times, whilst the 
latter is assigned to the period between Buddha and Vikra- 
maditya.(h) But the bases on which their calculations and 
hypotheses are grounded are too slender to afford trustworthy 
results, and it would seem that we can hardly be justified in 
following the method adopted by them. The ancient history 
of India is enveloped in so deep a darkness,, and the indica
tions that the Smritis have frequently been remodelled and 
altered, are so numerous, that it is impossible to deduce the 
time of their composition from, internal or even circum
stantial evidence* (c)

(а) Sir W. Jones, Mann, p. xL
(б) Lassen, IncL Alt. II., 310.
(g) A statement of the case of the Manava Dharmasastra will suffice 

to prove this assertion. Tradition tells us that there were three 
redactions of Mann,—one by Maim, a second by N&rada, and a third 
by Sum&ti, the son of Bhrigu, and it is intimated that the Dharma- 
sastra, proclaimed by Bhrigu, and in our possession, is the latter 
redaction. Now this latter statement must be incorrect, as the 
Sumati’s Sastra contained 1,000 slokas, whilst ours contains only 
2,885. Sir W. Jones, therefore thought that, as we find quotations 
from a vriddha or “ old '* Mann, the latter might be a redaction of 
Bhrigu, a conjecture for which it would be difficult to bring forward 
safe arguments. Besides the Vriddha Mann, we find a Brihat- 
Manu, “  great Manu,” quoted- Further, Man u VIII., 140, quotes 
Vasislitba on a question regarding lawful interest, and this rule is 
actually found in the V&sishfcha DharmasHstra, (last verse of chapter 
II). But nevertheless the Vasishtha Dharmss&stra quotes four 
verses from'Mann (manavfin slokan), two of which are found in our 
M&navadb arm as Astra, whilst one is written in a metre which never 
Occurs in our Samhita. Besides, the MaMbh&rata and Var&hamihiru, 
who lived in the sixth century, a . i>., quote verses from Manu which 
are only found in part iu our Dharmasastra. See Stenzler in tho 
Indische Studien I., p, 245, and Kern Brihatsamhita, preface, p. 43.
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■ ® 1 at?j another attempt to fix the age of the Dhannasfistras, 
at least approximately, and to trace their origin, has been 
made, by Professor M. Muller. According' to him, the Dhar- 
masastras formed originally part of those bodies of Sfitras or 
aphorisms in which the,sacrificial rites and the whole duty 
of the twice-born men is taught, and which were committed 
to memory in the 'Brahininical schools. As he is of opinion 
that all the Sfitras were composed in the period from 600—
200 b. o ,  he, of course, assigns Dharrnasastras in Sfitras or 
Dharmasfitras to the same age, though he states his belief 
that they belong to the latest productions of the period 
during which the aphoristic stylo prevailed in India, (a) Ho 
moreover considers the .Dharrnasastras in verse to be mere 
modern versifications of ancient Dharmasftras. Thus ho 
takes the Manava Dliarmas&stra not to be the work of Afanu, 
but a mytrioal redaction of the Dhamasutra of the Manavas, 
a iJrahminical school studying a peculiar'.branch or Sakha 
of the Black Tajurvecla. This view of the, origin of the 
Smiiti literature was -Suggested chiefly by the recovery of 
one o f the old Dharmasftras, that of Apastamba, who was 
the founder of a school studying the Black Yajurveda, iynd 
author, also, of a set of Srauta and Grihyasfitras.

Tho results of our inquiries in the main agrpe with those of 
Professor Muller, and wc hope that the facts M ich, through 
the collection of a large number of Smritis, have come to 
light, will still more fully confirm his discovery, which is of 
the highest importance, not only for tho Sanskrit student, 
but also for the lawyer and for the Hindf of our day, who 
wishes to free himself from the fetters of the achara.

 ̂ We also divide the Smritis into two principal classes, the 
Sfttras and the metrical books. In the first class we disiin-

(«) See'it. Mviller’s Hist, of Ano.-Skb. Lit., pp. 61,132,199, 206—208, 
and his letter printed in Morley’s Digest and Sacred Books, vol IT., 
p. lx. That Sfttras, especially the Grihyosfttrag, were the sources 
of tho Smritis, was also stated by Professors 6 tender and Weber in 
tho first volume of the Indische Studien.



r'^iaSi'guish between those Dliaruiasfttraa which still form part of 
the body of Sutras Studied by a Charana or Brahma deal 
school, those which have become isolated by tho extinction 
of the school and the,loss of its other writings, those which 
have been, recast by a second hand, and finally those which 
appear to be extracts from or fragments of larger works.

The second class, tho poetical Diiarmasiisiras, may be 
divided into—

1. Metrical redactions o f Dharmasdtras and fragments ;
o f such redactions.

2. Secondary redactions of metrical Dharmas&stras.
• 3. Metrical versions of Grihyasfitras.
4. Forgeries of the Hindi! sectarians.
A.s regards the Dharmasfltras, it will be necessary to 

point'oat some of the most important facta connected with 
the history of the ancient civilization of India, 'in order to 
make the position of these works in Indian literature more, 
intelligible. The literary and intellectual life of India began, 
and was, for a long time, centred in, the Brahminical schools 
or Charaiias. It was from the earliest times the sacred duty 
of every young man who belonged to the twioe-born classes, 
whether Brahman, Kshatriya, or Vaisya, to study, for a 
longer or shorter period under the guidance of an fieharya, 
the sacred texts of his Sakha or version of the Veda. The 
pupil had first to learn, the sacred texts by heart, and next 
be had to master their meaning. For this latter purpose ho 
was instructed in the auxiliary sciences, tho so called Angus 
of the Veda, phonetics, grammar, etymology, astronomy, and 
astrology, tho performance of the sacrifices, and the duties of 

■ life, the Dliarma.
In order to fulfil the duty of Vidy&dhyayana, studying the 

Veda, the young Aryans gathered around teachers who were 
farnons for their skill in reciting tho sacred texts, and for 
their learning in explaining them ; and regular schools were 
established, in which the sacred loro was handed down from

v  \  ^  W)  AtJTHOHITIES ON WHITTEN LAW, ' \ |
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^^'ffSrgeneratiou of pupils and teachers to the other. We still 
possess long lists, which give the names of those acharyas who 
successively taught particular books.: Those schools divided 
and subdivided when the pupils disagreed on some point or 
other, until their number swelled, in the course of time, to 
an almost incredible extent. I f we believe the Charatia- 
vyiilut., which gives a list of these schools or Charanis, tho 
Brahmans who studied the Shmaveda were divided into not 
less than a thousand such sections.

The establishment of these schools, of course, necessitated 
the invention of a method of instruction and the production 
of manuals for the various branches of science. For this 
purpose the teachers composed Sdfcras, or strings of rules, 
which gave the essence of their teaching. In. the older 
times these Sftbras seem to have been more diffuse, and 
more loosely constructed than most of those works are, 
which we now possess. Most of the Sutras, known to us, 
are of a highly artificial structure. Fow rules only are 
complete in themselves; most of them consist of a few words 
only, and must be supplemented by others, whilst certain 
general rule.-, have to be kept constantly in mind for whole 
chapters or topics. The Sdtras are, however, mostly inter
spersed with verses in the Amushtubh and Triahtubh metres, 
which partly recapitulate the essence of the rules, or aro 
intondo.l as authorities for the opinions advanced in the 
Sutras,

Mach of the Charanas seems to have possessed n set of 
such Sutras. Thoy, originally, probably, embraced all tha 
Ahgas of the Veda, hud wo still can prove that they certain
ly taught phonetics, the performance of sacrifices, and tho 
Dhnrma or duties of life. We possess still a few Pratisa- 
khyas, which treat of phonetics, a not inconsiderable number 
of Srautn and Grihyasutras, and a smaller collection of 
Dharmasutras. Three amongst the latter, tho Sfitras of Apas- 
tarnba,of Baty ashiidlia Hiranyakesin, and of Baudhtlyana, still 
form part of the body of Sfitras of their-respective schools.

Eh .
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In tho cases of the Apaatamba- and Hiranyakesi-Sntraa, 
the connection of the portion on Dharma with those referring 
to the Srauta and Grihya sacrifices appears most clearly- 
The. whole of the StUras of the former school are divided into 
thirty Prasnas or sections, among which the twenty-eighth 
and twenty-ninth axe devoted to Dharma.(o) In the case of 
the Hiranyakesi-Shtras, the twenty-sixth and twenty-seventh 
o f its thirty-five Praiuas contain theruleson Dharma. Asno 
complete collection of the Sfttraa of the Baudhayana school 
is as yet accessible, it is impossible to determine the exact 
position of its Dharmasfltra. (f>) All these three books belong 
to schools which study the .Black Yajurveda. The first and 
second agree nearly word for word with each other. Among 
tho remaining Dharmashtras, those of Gautama and Vasish- 
tha stand alone, being apparently unconnected with any Vedic 
school. But, in the case of the Gautama. Dharmasfitra we 
have the assertion of Govindasvamin, the commentator of 
Baudhayana, that the work was originally studied by the 
Chhandogas or followers of the Sarnaveda. Moreover, its 
connection with that Veda has been fully established by in
ternal evidence, and it is highly probable that, among tho 
adherents of the Siimaveda, one or perhaps several schools of 
Gantamas existed, which also possessed Srautasutras. The 
obvious inference is that our Gautama Dharinasdtra formed 
part o f the Kalpa of one ofthese sections of Sauna vedis.(c) In 
tho caso of the Vasishtha Dharmasfitra it is clear from the 
passage of Govindasv&min, referred to above, that it originally

(а) Compare Burnell Indian Antiquary I., 6-6; Sacred Books of 
the East, vol. II., pp. XI.—XV,

(б) The Baudhayana, Dharrnasfttra seems to have suffered by the 
disconnection of the whole body of the Kalpas of that school, and has 
been considerably enlarged by later hands. See Sacrod Books, vol. 
XIV  . Introd, to Baudhdyana.

(c) Ear the’details of the arguments which bear on this question, 
see Sacred Books of the East II., XLL— IX.

' G° S x  ' : ' ; ’



b . V . . ^  ) * )  THE sw ?m s. m  I
---  ̂ J ~JRk~—4m

■ Tmlougeci to a Bohool' of Rigvedis.(«) Though it has not yet 
been possible to determine the name of (he latter with certainty, 
it is not improbable that it may have been called after the 
ancient sage, Vasishtha, who plays so important a part in the 
Kigvetla. It is, however, hardly doubtful that a considerable 
portion of our Vasishtha Dharmasiitra has been recast or 
restored after an. accidental mutilation'of the ancient MSS (b) 
while Gautama has probably suffered very little, (e)

As regards another Dlinmasutra, the so-called Vishnu- 
srnriti, which formerly was considered to be a modern repen- 
sion of a Vishnusutra, further investigations have shown that 

: it i?3 a somewhat modified version of the Dharmasutra of the
IOltha school of the Yajurvedn. The first information on 
this point was furnished by a Puna Pandit, Mr. Datar, whoso 
opinion was subsequently confirmed by the statements of 
several learned Silsiris at Betiares.{d) The recovery of the 
Kathaka Grihyasutra in Kasmtr, and a careful comparison 
of its rules with those of the Vishnusmriti, as well as o f the 
mantras or sacred formulas prescribed in the Smriti, with 
the text of the Katbaka recension of the Yajurvedn., and with 
those given by Devapala, the commentator o f the Grihya- 
sfttra, leave no doubt as to the correctness o f tho tradition 
preserved by the Pandits.(e) It is now certain that the.. 
Vishnusmriti oil the whole faithfully represents the teaching 
of the Kotlia school on dharma, the sacred law. Tho por
tions which have been added by the later editor, who wished 
to enhance the authoritativeness of tho work by vindicating

(n) Sacred Books, II., XLIX. The older theory that the work 
belonged to the S&maveda is, of course, erroneous.

(d) Sacred Books, XIV. Introduction to Dr. Bidder's translation 
of the Vasishtha Dbarmasastra.

Co) Sacred Books, II., LIV
(d) Journ, Bo. Hr. Boy. As. Soo. XII., p. 36 (Supplement, Eeport 

on Kasmtr).
(e) See Jolly, Das Dharmasiitra das Vishnu mid das Klfcliaka- 

gVihyasdtra, and Sacred Books V1T., X .—XIII.
."'V: ■ . '■:[ V'-iv, ■ :  V, . ').f
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sapr$d character to Vishnu, are the first and last chapters 

and various isolated passages, chiefly yerses, in the body of 
the book which enjoin bhakti or devotion to: Vishnu or 
amplify the prose portions.(a)

There are finally the Kanvfiyana, Kasvapa. and Badha 
DharraasHistras, small treatises m sfitras or aphorisms, which 
refer to portions only o f the sacred law. By their style and 
form they undoubtedly belong to the Dharmasfttras. But 
it would seem that they are extracts from or fragments of 
larger works. In the case o f the TJsanas Dharmas&stra this 
is certain, as we meet in the medieval compilations on law, 
with numerous quotations from the Usauas Sft.tras, which 
refer to other topics than those treated in the chapters now 
extant. It is, however, not clear to what Veda or school 
these books originally belonged.

As may be'seen from the translations of the five Dhar- 
rnasfttras, published in vols. II., VII., and XIV. of Professor 
M. Muller’ s Sacred Books of the Bast, these works treat tlie . 
Pharma, much in the same manner as the metrical law books, 

those of Manu and Yajnavalkya. But .they are not, 
like some, compilations of the latter class, divided into sec- 
lions on aehara, ‘ therules of conduct,’ vyavahara, ‘'civil and 
criminal law,' and pruyaschitta, ‘ penances.’ They divide 
the sacred law into varnadharma, ‘ the law o f  castes,’ 
ftsramadharma, ‘ the law of orders,’ varnftsramadharma, ‘ they, 
law o f the orders of particular castes,’ gunadharma, ‘ tho 
law o f persons endowed with peculiar qualities’ {e. g. kings), 
nimittadharma, ‘ the law of particular occasions’ (penances), 
and so forth, exactly in the manner described by Vijfta- 
nesvara in the beginning of the Mitakshara. (h)

The order in which the several topics follow each other, 
is, however, not always the same.

The materials out o f which the Dhamasfttras have been 
constructed, are, besides the opinions of the individual

(«  SKCrud Books T i 1.' XXIX..—XXXI.
(b) Mitakshara I. A. 7.



' . v, aplhofi?, passages from tho Vedas quoted in confirmation' of 
iFodoct vines advanced, rules .given by other teachers which 
are 'also considered authoritative or are controverted, and 
maxims which were generally received by the Brahminioal 
community, These maxims contain that which had been 
settled by earn,ay a, the agreement of those learned in. the 
law (dharmajna). Hence the DharmnsCitras are also called 
Sftmayaehiirikfl, Sutras, i.el, aphorisms referring to the rule 
of conduct settled by tho agreement (of the Sishtas). Tho . 
passages, containing suoh generally approved maxima, aro 
frequently in verse, and introduced by the phrase athApyu- 
dahsiranti, 'now they quote alsari Numerous verses o f this 
kind recur iu nearly all the Dharmasiltraa. All the Sflfras, 
with the exception of' those attributed to Gautama, Budlia 
and Karivayana, which are written throughout in prose, 
are, besides, interspersed with other slokas or g-athas, as 
they are sometimes called, which partly are attributed to 
schools or individual authors, such as the Bh&lbvins, Ilarita,
Tama, Prajlipati, Mann and others, and partly have been 
inserted by the writers of the Sutras in order to sum up 
the substance of the doctrines taught in the preceding prose 
portion. The introduction o f slokas is found not only in 
the Dharmasfitras, hut also in the Grrihya and Svanta Sutras, 
nay even in the Br&hmana portions of the Veda, where -se
veral of the verses, read in the Dhannasfrtras, occur. The 
game verses, too, recur in great numbers in the metrical 
Smritis, and they contributed, as we shall show presently, 
a good deal to the rise of the latter class of works.

As regards the age of the Dharmasfitras, they are mostly 
each as old as the school to which they belong, and conse
quently possess a very considerable antiquity. The existence 
of Dharmasfttras is expressly testified by Patanjali, the 
author of the famous commentary on Panini, who wrote in 
the second century b . c . (a) As Yaska, the author of the

(a) Weber, Iudische Studien I , 143 ; XIV., 458. Mahabhasbya 
(cd. Kielhorn) I. 115 and I. 5 whore Shtras on permitted and for
bidden good are quoted. ,

V  'l i!l SMTHTTS, ^



N $»* •«â Miroktei'who- belongs to a much remoter age than Patatijali, 
quotes a number of rales on the civil law in the Sfttrw style, 
it may bo inferred that D'unmw'ltnis existed in his time. ' 
too. (a) But, of course, this does not prove anything for fcho < 
age of the particular Dharmashtras which have come down 
to us. Regarding them we learn from the Brahminical 
tradition which in this case is confirmed by other evi
dence, (6) that among the three Sutras connected with 
the, Taifctiriya Veda, Baudhhyaua is older than Apas- 
tamba and Hiranyakesin Satyashadha, Among the latter 
two Apastamba is the older writer, as is shown by the 
modern tradition of tho Paiidits, and by the fact that the 
Hiranyakesi-Dkarmasutra, which agrees almost literally 
with Apustambfi’s work, is clearly a recast of the latter. 
'Further, the quotations from Gautama and the unacknow
ledged appropriation of several lengthy passages of Gautama, 
which occur in tho S(liras of Baudhiiyana and Vasishtha, 
show that. Gautama is older than both, and, in fact, the oldest • 
PharmasAtra which wo possess, (c) As regards the absolute 
determination of the age of tho existing Sutras, the school 
of Apastamba, or, Apastambha, as the name is also spelt, is 
mentioned in inscriptions which may he placed in .the 
fourfchcenturyA.il. (d) The Apastambasutras on sacrifices, 
together with a commentary) are quoted in Bhartrikari’s 
gloss on the Mahabkashya, which, as Professor Max Muller 
has discovered, was composed in the seventh century a . d. (e) 
Tho oldest quotations from the Apastamba Dharma,sutra occur 
.in the MitaksharD, the date of which has been shown to be the 
end of the eleventh century a . d . From internal evidence it 
would, however, appear that the Apastamba Dharmasutra

(а) YiUkn, Nxrakta L, 3.
(б) Sacred Books II., XXII.—XXIV.
(c) Sacred Books II., XhTX.—LIY.

Sacred Books II , XXXIII.
(c) MS, Chambers, £53, fol. 10?,. (Berlin Collection).

1*1 M l  m ,  AUTHORITIES ON1 WEITTES' LAW. V S  I
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younger than the fifth century b. o. (a) ; I f  that is. 
so, the works of Baudh&yana and Gautama must possess a 
much higher antiquity . It is of some interest for the practical 
lawyer to know that four of the existing Dharrnasutras, those 
of Gautama, Baudb&yana, Apastamba and Hiranyakesin, 
have been composed in the South of India, while the filth, 
Vasishtha, probably belongs to the North.

The original of the remodelled Katliaka Dharmasutra or 
Vishnu Srnriti was probably composed iu tho Punjab, the 
original seat of tho ancient Katha school, and, no doubt, 
dates from very remote times. (6) The existing recension, 
the Vislmu Smriti cannot be older than the third century 
a . D, For in chapter 78, 1-7, the week days are enume
rated, find the Thursday is called Jaiva, i. e., the day of 
Jiva. J'iva is the usual Sanskrit corruption of the Greek 
Zevs, or rather of its modem pronunciation Zefs (Zevs), 
Whatever the origin of the Indian week may be, there 
can. be no doubt that a Sanskrit work which gives a Greek 
name for a week-day cannot be older than the time when 
these names came into use in Greece, (c)

Among those Smritis which are quoted, but no longer
V preserved entire, thero were probably many Dharrnasutras. In

most cases,however,especially in those where the quotations 
occur in the old Dhammsutras, it is difficult to decide, if the 
Opinions attributed to the ancient authors, are given in their 
own words, or, if the quotations merely summarise their views.
But, in a few instances, it is possible to assert with some 
confidence that tho works quoted really were Dharmasfitras 
and written in aphoristic prose, mixed with verses. This 
seems oertaiu for that Manava Dharmasastra, which Vasishtha 
repeatedly quotes, for the work of Harifca, which Apastamba, 
BaudMyana and Vasishtha cite, and for the Sahkha Srnriti

(o) Sacred Books VII., XIV.—XV.
[b) Sacred Books VII., X1V.-XV.
(c) Sacred Books VII., XXIX., XXXII.
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X^~- — which the medieval compilafcors frequently refer. About 
Maria more will be said below. As 'regards Tlarita there is.a 
long passage in prose, - attributed to him. by Baudhayana and 
by Apastamba (a) which looks like a .verbal-quotation, while 
"V asishtha T l., 6, quotes a verse of his. It has long boon known 
that llarli.ii was a teacher of one of the schools connected 
with: the Black Yajurveda. A quotation from his JDbarma- 
siiti-a, given by the Benaros commentator of Vasish-fha 

t (XXIV., 6), indicates that the particular school to which 
he belonged was that of the Maitrayanlyas,

As regards the third work, the Dbarmasastra of Sahkha, 
our knowledge of its character, is not derived from quotations 
alone.- We still possess a work .which is partly an extract from 
and partly a versification of the old Srariti. Among' the now 
current Sarcitis, there is Brihat Sankha, or, as it is called 
lii. some HISS., a \ i-iddha ibaiikha, consisting of eighteen, 
chapters, which treat of the rule of conduct (k-Mi-a) and 
penances (pruyascliittu). The whole work is written in verse, 
with the exceplion of two chapters, the twelfth and thirteenth, 
where prose and verse are mixed. A comparison Of the 
passages from the Sankha Smriti, quoted by Vijnauesyara, 
in the Prfiyaschittakanda of the Mitftkslmra, with the corre
sponding chapters of the existing Brihat Sankha, shows that 
the latter contains nearly all the verses of the work which 
V ijiianesvara had before him, while the Sfitrns have either 

v; been loft out, or in a few instances, have been changed into
verses, (e) As at the same time our Brihat Saxikha does not 
contain anything on civil law which, according to the quota
tions in the MitiVksharn and other works, was treated c f  in. 
tlio old Sankha Smriti, it appears that the existing work is 
hot even a complete extract. But, nevertheless, it possesses

(ffl) Apastamba I„ 10, 29, 13-If. \
\b) Tlia verses identified are VijEanesvara on YajS. Ill, 260-= B. S \ 

XV.TI, V> Sb} onYajHIII. 293-B. S, XVII.■ 46b- 4 7a, .486-49®
- . and 506-.)!«; mi Yajii. III. 294 = B, 3. XVII. 43a, Sib,'38a. 39«:

ouYajii. III. 309 = B. S. XII. 7—9,
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ntorest, as it clearly shows how rhe metrical law- 
books arose out, o f the Sfltras. In the classification of the 
8n iritis, a place intermediate between the DhammsAtras and 
the metrical Sniritis must be assigned to the Brihat Snnkha.

In the first division of the second class of Smritis to 
which tho metrical versions of Dharmasulras have been, 
assi gnod, wo may place the works, now attributed to Man a and 
to Yajnavalkya, and perhaps those of Psifasara and Samvarta 
as well as the fragments of Nfirada and BrihaSpati. The first, 
two among these works begin, like many other metrical Stnri- 
tis, with an introduction in which the origin o f tho work is 
described, and its composition or rather revelation is said 

' to have been caused by tha solicitations of an assembly of 
. Risliis. In tha case of the Maim Smriti this exordium has 
been excessively lengthened by the introduction of philoso
phical matter, and has been so much expanded that it forms 
a chapter of 119 verses. Moreover, the-.’'fiction that the 
book is being recited, is kept up by the insertion of verses 
in tho middle of the work, in which tho conversation 
between the reciter and the sages is again taken up, while in 
the Yajnavalkya Smriti tho Eiahia in the last verses are 
made to praise the rules promulgated by the Yogin. This 
kind o f introduction which the metrical Smptia have in 
common with tho Puranas, Mahatmyas, the sectarian Upan i- 
shads and the forged astronomical Siddhantas, though based 
on the ancient custom of reciting literary productions at the 
festive assemblies o f tho Pandits, tho Sabhas o f our day a 
may bo considered as a sign of comparatively recent com
position, For most of the works, in which it occurs, have 
been proved to be of modem origin, or to have boon re
modelled in modern times.

A nother reason to show that the metrical Dhamiasastvas 
are o f modern date has been brought forward by Professor 
Max M tiller, (a) Jlo contends that the uso o f tho Indian

(a) Hist. Ano. Lit., p. OS.
U I!
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'-Hoeyoic metre, the Anashtubh sloka, in which they are written? 
belongs to the age which followed the latest times of the Vedio 
age, the Sutra period. Professor Goldstiicker ' has sine© 
showa(«) that works written throughout in slokas, existed 
at a much earlier period than Professor Muller supposed, j in 
fact long before the year 200 b. o., which Professor Miillnr 
gives as the end of the Sutra period. S till it would seem that 
we may avail ourselves o f Professor M tiller’s arguments iti 
order to prove the late origin of the metrical Smfitis. For, 
though the composition o f works in ilokas and of Sfttraa 
may have gone on at the same time, nevertheless, it appear.-* 
that in almost every branch of Iluidift science where we find 
text books, both in prose and in verse, one or several o f  the 
former class are the oldest. I f wo take, for instance, the 
case o f grammar, the Saiiigraha of Vy&cli, which consisted 
ol one hundred thousand slokas, is certainly older than 
the Sfttras o f Vopadeva, Malayagiri and Hemnchandva, 
authors who flourished in the twelfth century A. o .  But wo 
know that in its turn it was preceded by the works o f '■■■■" 
feakatayana, i’anini and others who composed Sfttras. In 
hke manner tho numerous Kftrikas on philosophy are f l  
younger than the Sutras o f the schools to which they belong, 
just as tho Samgrahas, Pradipas and Paristshb&s are mostly 
of more recent date than the Sfttras on Srauta and Grihyu 
sacrifices, which they illustrate and supplement. For all we 
know, the Grihyasamgraha of Gobhilaputra, or the Karma- 
pradipa o f Kftdyayana may be older than the Grihyasfttras 
of Paraskara or Asvalayana, but both are of later date than 
the Grihyasulra of Gobhila which they explain, and the 
Pradipa is younger than the writings of Vasishtka, the 
founder o f the Yasishtha school of Sfimavedis, whose Srftd- 
dhakalpa it quotes. In short, we never find a metrical book 
at the head o f  a series o f scientific works, but always a Sfttra, 
though, at the same time, tho introduction of metrical hand-

(aj Mftnavakalpasftfcra, p. 78.



xhraoJ^M d not put a Stop to the composition o f S'liras. (a)
It we apply these results to the Smjrtis, it would seem pro
bable that Dharmasastras, like those ascribed jto Maim and 
Yujnavalkya, are younger than the Sutras o f the schools to 
which they belong,- though, in their turn, they might be 
older than the Sutra works of other schools.

The opinion that the metrical Smritis are versifications of 
older Sfttra may be supported by some other general 
reasons. Firstly, if  we take off the ahovo-mentioned intro
ductions, the contents of the metrical Dharmasastras, entirely 
agree with those o f the Dkarmasfitras, while the arrangement 
o f the subject-matter differs only slightly, not more than the 
Dharmasfttras differ among themselves. Secondly, the lan
guage of the metrical Dharmasastras and of the Sutras is nearly 
the same. Both show archaic forms and in many inst ances 
.the same irregularities. Thirdly, the metrical Smritis contain 
many of the slokas or gatbUs given in the Dharmasiitras, and 
some in a modified more modern form. Instances of the former 
kind are very numerous. A  comparison of the gatlias from 
Vasishtha, Baudhstyana and Apastamba with the Mauu Smriti 
shows that a considerable number o f the former has been in
corporated in the latter. As an instance of the modernisation 
o f the form of ancient verses in the metrical Dharmasastras, 
we may point out the passage in Mann II., 114—115, containing 

: the advice given by Vidya, the personification of sacred learn
ing, to a Brahman regarding the choice o f his pupils, which 
is clearly an adaptation of the Trishtnbli verses, found 
in Nirukta TL, 4, Vasishtha II., 8-9, and Vishnu XXIX., 10. 
Another case where Mann has changed Trishtubh versos into 
Anushtubks occurs II,, 144, where the substance o f Vasishtha 
II., 10, has been given.. Finally, the fact that several pecu
liarities of the Siltra style arc, also, found in the metrical 
Smritis, affords a, strong presumption that the - latter draw

(a) The roost modern Siltra o f which I know, is a grammar of the - 
Kasmirian language in Sanskrit aphorisms, which in 1875 was not 
quite finished.—G, B.

( l  ( -  V -  jr.  tub; sMjatxsii A C T
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origin from the former. As lf»o great object of Srfrn 
writers was shortness, in order that the pupils in their 
schools might, by learning as few 'Words as.possible, be able 
to remember the more explicit teaching of the masters,, 
they invented a peculiar and very intricate system for 
arranging their subjects, Recording' to which certain funda
mental rules have constantly to be kept in mind, and, certain 
important words given once in the main rule, have to bo 
understood with a long string of succeeding ones. 'Besides,

/  / they use certain word;-;, especially panicles, in a peculiarly 
pregnant sense, whicji is unknown in the common language. 
All those peculiarities occur in the metrical ' Smritis 
also. Every body who has read Mann in.Sir W. Jones’ s 
translation, will know how frequently the text is expanded 
by the addition of words, printed in italics, without which it 
would be either unintelligible or self-contradictory. Students 
of the Mitakshnra, moreover, will remember how consider
able tho additions are which. Vijnanesvara is obliged to . 
make in order to render Yajmivalkya’ s rules intelligible. 
This -cramped and crabbed style o f tho metrical Smritis 
finds on easy explanation if their derivation from tho 
Sfttras is admitted, "Without such a supposition it is 
difficult to account for the feet. As regards the peculiar 
meanings in which particles are used, it will be .sufficient to 
point out tl : the particle clia 'a n d / as -well as ebaiva. 
‘ likewise,’ in the Yajnavalkya Smriti repeatedly are intended 
to include e unetlring that is known from other sources, 
but not specially mentioned in the text.. Thus YAjnavalky.i 
II., 135, tho particles cliaiva ' likewise ’ which follow in the 
enumeration of heirs to a separated male deceased without 
leaving sous, indicate, according to the very plausible 
explanation of tho Mitak&harit, that tho-daughter’s son must 
be inserted after the daughter, (a) Similar eccentricities of 
language occur frequently in the Su tras where ‘ the saving of

(o) Stokes’s Hindu Law Books, p. 441. fo r  similar eases, see the 
Sanskrit text of the Mitaksharsl, 16, 12; 20 a X and passim. -
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DMtkiVbuiort vowel is considered n,a joyful nn .event; as the; 
birth of a son.’ I f  they are found, iu the metrical Suu-ilia, 
too, the probable reasoft is that they are remnants of the 
stylo of the works on which the metrical Smritisare based.

I f  wo turn from these general considerations to the 
particular books, placed in the first class of metrical Sinrifcis, 
wo find that;several facts, connected with the Dharmasastras, 
attributed to Mann and Y&jnavolkya, further corroborate the 
views expressed above. As regards Hahn, Professor Max 
Muller («) conjectured as long, ago as 1849 that the existing 
Smriti, attributed to the son o f Brahman Svayatnbhu, was a 
modern redaction of a lost Dharmasutra, belonging to the Ma
li a v a school, a subdivision of the MaitrayaniyaS, (h) who study 
a peculiar version of the Yajnrveda. One portion of this 
conjecture has been fully confirmed. Owing to the dis
covery of trustworthy MSS. of the Vasislitha Dharmasutra, 
it is now possible to assert with confidence that Vasishtiha IV ., 
f>—8, quotes a Manavam, i e. a work proclaimed by Maun, 
which waft written, like most of the Dharmasutras, partly 
in prose and partly in verse. In the note o f the translation 
on the above' 'passage(r,) it has been pointed out that 
Vasislitha gives two Sutras (5 and 8) and two verses (6— 7) 
taken from a Manava Dharmasutra, At the. end of the 
first Sutra the unniistakenble words it/i mailavarn, t tlms 
(says) tho m anavaaro added. The first o f the following 
verses (0), which is marked as a quotation by the addition 
o f the word iti, ‘ thus/ is found entire in the existing 
Mann Snlriti. The second (7) lias been altered so 
as to agree with the ahiiiisa doctrine which forbids the 
slaughter of animals under any circumstances, while 
the verse, quoted by Vasislitha, declares c the slaughter of 
animals at sacrifices not to be - slaughter’ (in the ordi-

(«) Letter to Mr. IVIorley, Sacred Books II., p. IX.
(b) See L. von Schroeder’s edition of the Maitrayani SarhhitA.
(c) Sacred Books XIV., p. 26,

r  \ fl t hu sMi , i rra.  4 w |  I
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nary sense of the word). This discovery furnishes. a 
firm basis for Professor'Muller’s opinion that tho existing 
Mann Smriti is based on a Dliarniasutra, and makes it 
a good deal more than an ingenious speculation. The other V 
half o f his proposition that the Manava Dharniusutra on 
which the metrical Smriti is based, originally belonged to the 
school o f the Mftnavas, can, as yet, not be proved with equal 
certainty. For, though the Srantasutra and the Grihya- 
sutra o f the Manavas have been recovered, and though these 
works are distinctly ascribed by the tradition of the school 
to a human teacher, called Manu or Mhnava, (a) the Dharma- 
sfltra has not yet been recovered, and no clear proof has 
been furnished that the teaching of the Manu Smriti regard
ing the ritual closely agrees with that of the Sutras of the 
Manava school. Nevertheless, Professor Muller’ s suggestion, 
seeing very probable. On the question when the Manava 
Dharmasutra was turned into a metrical Smriti very little 
can be said, From the times of Medhatithi, the oldest 
commentator known .to us, who certainly cannot have 
lived later than in the 9th century, a . d ,, the text 
has not undergone any great change. But the earliest 
quotation from a metrical Manusmriti which occurs in tho 
Bi'ihatsauihita of Varahamihira (died 580, A. T>.) differs 
very considerably from the text known to us. (5) It would, 
however, be dangerous to infer from this fact that the 
existing metrical law book dated from a later time than 
Var&himira, because, firstly, several metrical works ascribed 
to Manu Svayambhuva or to his pupils seem to have existed, 
and, because inscriptions of the 4th century a . d., when 
speaking of the Smritis, invariably place Manu first, (c)

. ((>,) Both forms occur in the commentary on the (.rrihynsUt ra, which 
probably belongs, like that of the Srautasfitra, to the ancient MinuUh-

■ Sitka, X u  mark a.
(t) Kern, BrihatsarhhitSi, p. 43. .
(c) See, e.cp, the description of Mah&r&ja Dronasimha on the plates 

of Iibruvasena 1, of Valablrt, dated 207 and 216; Indian Antiquary 
IV. 100, V. 205.



v  \ ^  /  •} ' THE SMIUTIS. I  J\  ■%. V  mr-yf-.y  ̂ JRk, A

^’''m uT thereby indicate the existence of a law book which 
possessed greater or more general autkoritativenoSs than. 
would belong to a simple school book studied and reverenced 
by the title Manava Charana alone.

In the case of the. Y&jnavalkya Smriti, it is possible to 
determine with perfect exactness the Vedic school to which 
its original belonged. But, hitherto, no trace of the actual 
existence of the Dharmasiltra has been found. As regards 
the former point, Ykjfiavalkya is known to have been the 
founder of tho school, of the Vhjasaneyins, who study the 
White Yajnrveda. In the Smriti III., 110, it is expressly 
stated that its author is tho same Yfijtiavalkya, to whom tho 
Sun roveiled the Aranyaka, i. e. the Brihad&ranyaka, which 
forms part of the Br&hmana of the Vajaneyins, the Satapatha. .
On account of this assertion, and because a number of the 
Mantras or sacred formulas, the use of which is prescribed 
in the YajBavalkya Smriti for various rites (a) have been taken 
from the Vilj asanev i - Sain bit A o f tho Whit© Yajurveda, it is 
highly probable that the Sutra on which the Smriti is based, 
belonged to one of the Charanas in which the Y&jasaneyi- 

1 Stlkha was studied. Possibly the lost Sdtra may even have 
been composed by the founder of the Vajasaneyi-Chararia 
himself.

As regards the Para Sara and Samvarta Smritis and tho 
fragments of Brihaspati and Nitrada, it is, at present, nob 
possible to say to what Vedas or schools they or their origi
nals belonged. But a verse of Brihaspati which Nandapan- 
dita quotes in elucidation of Yishnu IV. 9, shows that the

(a) See, e.g., Yftjff. I. 229 = Taj. Samh. VII. 34; Y&jS. I. 231= Vaj.
Samli. XIX.' 70; Y&jrf. I. 238 = Vaj. Samh. XIII. 27. It isa'genoral 
maxim that tho.ffiCantras, used for daily and occasional rites, must 
bo taken Iron, ‘■bat redaction of the Veda which is hereditary .in the 
family.of the sacrifice*. Hence it is only necessary to find out from 
which redaction tho Mantras proscribed in any work or those used 
by any individual are taken in order to ascertain the Vedic school to 
which the author or the sacrifice!’ belongs.
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V '_  ■ ~ ;tafkrica'. law book ascribed to the ftnm o f the gods, pro
bably, was written within the last sixteen or seventeen 
hundred years.

Jn, the passage quoted there, Brihaspati gives an accurate 
definition of a gold dimra. It has been pointed out long 
agoy.(ci) that the occurrence of the word dmcira, which is a 
corruption of the Latin denarius, is a test for the dale of 
Sanskrit works, and that no hook in which it occurs can be
long to a remote antiquity. Golden denarii were f irst burned at 
Rome in 207 B.e., and the oldest Indian pieces corresponding . 
jh weight to the Roman gold denarius, which are known arc 
those of the Indo-Scytliiap. kings,(b) who reigned in India 
from the middle of the first century b.c. It is, therefore, 
impossible to allot to Sanskrit authors, who mention 
golden dindras, and accurately define their value, an earlier 
date than the first century A.P., and, it is not improbable, 
that that limit is fixed rather too high than too low. I'f, then,

■ the verse of Brihaspati, quoted by Nandapandita, is not 
'/ .  a later interpolation, the Smriti called after him cannot bo 

older than sixteen or sovenbeon hundred years.
The same remark applies to the lost metrical Smriti of 

K&ty&yana; from which Nancfopaudita quotes (J"C. cit,.), 
also a verse, defining tho value ol the dinara and 
to the fragment of Nevada which treats of civil and 
criminal law. With respect to the latter work, it must, 
however, be noted that the vuhjata, which has been trans
lated by Professor J. Jolly, (c) does not contain the verso 
giving the definition of the term, dinara, while another recen
sion of the same work which is accompanied by the commen
tary of Asahnya, re-arranged by one Kalyanabho.Ua, has it. (d)

(a) See, e.g., Max. Muller, Hist. Anc. Sanslt. Lit., p. 216.
({.) E. Thomas, Jainism, p 7l, seqq.
(c) Tho Institutes of Nftrada, translatedfey J Jolly. London, 

Trubnor, 187o'-
( j j  Sacred Books YH.< p. XXY., and Report on Sansk. MSS. for 

1874-76.
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^ ^ A is M y a  is one of the oldest and most esteemed writers on 

civil law, whose name is quoted in several o f the older 
Ni band! ins and commentaries. In B&lambhatta’ s commen
tary on Mitiksharii I., 7, 13, where the opinion of Asahiiya, 
Medhatitihi and others is contrasted with the view of 
Bhamchi, it is stated that Asahaya, literally 'the Peerless,’ 
is an epithet of Modhatithi. Oolebrooke, however, doubts 
the correctness , o f B&lambhatta’S statement, because he 
found the word Asahaya used as a proper name in the 
YiviViamt i.akara. Ilis doubts are confirmed by the cir
cumstance that in other digests, too,(a) Asahaya is mentioned 
as an individual writer, and that Kalyiinabhatta; pays 
nothing* about the identity of AaaMya and Medhfitithi, 
but evidently takes the former for a separate individual. As 
in the passage of the MMksharH, quoted above, Asahaya 
stands before MedMtithi, and as it is the custom of Sanskrit 
writers in quoting the opinions of others to name the oldest 
and most esteemed author first, it may be inferred that 
Asahaya preceded Medh&tithi, who probably wrote in the 
8th or 9th century a .d. Under these circumstances it must 
be conceded that the version o f M rada’ s Institutes accom
panied by A -ah&ya’s commentary has greater weight than1 

i the vulgatix and that the definition of the term dinftra
belongs to the original. Hence it would appear that the 
Narad,a Smriti cannot lay claim to any greater antiquity than 
the first or second century a.d. On the other hand, the 
discovery that as ancient an author as Asahftya composed 
a commentary on the work, gives support to the view of 
Professor Jolly (b) that the Ntirada, Smriti is not later than 
the fourth or fifth century of our era. To the same con
clusion points also the circumstance that the prose intro
duction, prefixed to the vulyata of the Naracla Smriti, (e) 
which gives a clearly erroneous and mythical account of 
the : origin of the work, belongs to the commentary of

(a) e.f). in Varadaraja’s Vyavatiiramriiaya, p. 38 (Burnell).
(/*) Institutes of Narada, p. XIX. 

i: :(<') Ibidem, pn. 1-3.
7 u '
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'- '- A^abaya. The tradition, given there, asserts that the
Narada Smriti is a recast of Somati’a abridgment o f  the 
original Maun Smriti. But a comparison of the dootrinos 
of Narada with those of Miami shows tliat the connection be
tween the two authors is not very close. They differ on. most 
essential points, such as the titles or heads of the civil and 
criminal law, the number and manner of the ordeals, the 
permissibility of the Niyoga, and the remarriage of widows, the 
origin of property, the kinds of slavery, and'So forth.(a) Now 
if Asahaya’s erroneous statement regarding the origin of the 
Narada Smriti is not a deliberate .fabrication, its existence 
can be accounted for only by the assumption that between his 1 
own times and those of the real author of the Narada Smriti so 
long a period had elapsed that the true origin of the latter 
work had been forgotten. With respect to the latter point it 
may be mentioned that hitherto it has not been possible to de
termine the Vedic school to which the Nhrada Smriti belongs.

Among the lost metrical Smritis, that ascribed to Laug&kslri, 
was possibly based on the Kfithaka TJhavrnasntra. For, accord
ing to the tradition o f the Kasmtrians, Langrkshi was the name 
of the author who composed the Sfltras of the Katha school.

The Smritis which may bo placed under the second head, 
that of secondary redactions of metrical Dharmastlstras, may 
be subdivided into extracts and enlarged versions. OF the 
first kind are the various Smritis which at present go under 
the names of Augiras, Atri Dakalia, Devaia, Prajapati, Yatna, 
JL.ikliit.ji, Vyaghrapiklii, Yyilsa, Saiikha, Sankha-Likhita and 
Vriddha Bata taps. All these works are very small arid of 
small importance. That they are really extracts from, or 
modern versions of more extensive treatises, and not simply 
forgeries, as has been supposed, seems to follow from tho 
fact that some of the verges quoted by the older commen
tators, such,, as Vijfnlnosvara, from the works o f Ahgiras 
and so forth, are actually found in them. On the Other hand, 
it is clear that they cannot be the original ancient works,

i f )  t tk le m , pp. XlIT-N VIIX
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. which7 Vijiiari'\svara and other old NibancTbak&ras knew, 
because many verses quoted from the latter are not 
traceable in them. Tn the case of the Vriddha SS.ti.tapa,- 
srnriti, the author himself states in the beginning'(si. I ) that 
he gives only so much of the ancient work ‘ as is required to 
understand its meaning/ To the second sub-division, that 
o f the enlarged metrical Smritis, belongs the so-called Brihat 
Parasara. It is expressly stated that the book was composed 
or proclaimed by Suvrata (Suvrataprokth Sarrihilft). Though 
it is divided, like the original Parasara, into twelve chapters, 
it contains 8,300 slokas against the 581 or 592o f the older book.

To the third class, that o f the more recent compilations 
in verso which are not based on any particular old works 
belong, besides the Kokila, Saptarshi, Chatnrvimsati and 
similar Smritis, mentioned above, the existing Lohita 
Smritis, and perhaps that asorihod to Kapiln. The author 
o f thoLohita Srririti states in the last verse o f Ms book “  that 
Lohita having extracted the quintessence from the S&stras, 
has proclaimed this work for the welfare o f mankind.'”

The fourth division, that o f the versified Grihyasfttras, 
includes the two Asvalhyanas, the so-called Brihat Saunaka,- 
or Satmakjya KArikft, and the fragments o f Sakala and San- 
khayana. Both the Asval&yana Dharmasastras are simply 
metrical paraphrases of the Asvalayana Grihyasutra, and tho 
Brihat Asvalayana is distinguished only by the peculiarity 
that it contains the same matter twice, “  for the sake o f the 
slow-minded,”  together with some verses on Eiijaniti, or 
‘ polity.’ The Brihat Saunaka is particularly' interesting 
not only because it seems to be the last remnant' o f the 
Smarta writings of that famous teacher o f the Itigveda, but 
also because it apparently has been remodelled by a Vaish- 
nava of the sect o f Ramanuja, and affords another instance 
o f the activity which the Aaishnavas displayed in turning 
ancient writings to their account. A detailed notice o f this 
work will be found in a paper laid before tho Asiatic Society 
o f Bengal in September 1866. It is characteristic o f the
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negligence and want of critical discernment shown by H'ntKi 
writers, that Nilakantlmin the Vyavah&raMay ukhatreats the 
Brihat SPianaka as a genuine production of the old Aelifirya.

The fifth class, Or that containing1 the forgeries, is unfor
tunately of not small extent. The Vaishnavas seem to have 
been most unscrupulous in using old names in order to give 
•weight to their doctrines. They have produced the Brihat 
Ilarita, two Vasishtha Smritis, a Sfindilya and the Laghu 
Vishnu. These books represent various shades of the 
Vaishnava creed. Some aro extremely violent in their dia
tribes against other sects, and teach practices and doctrines 
which would have astonished the ancient Rishis whose names 
they appropriated, while others are more moderate and con
form more to the Smiirta practices. The most extreme are 
the Brihat Ilarita and the third Vasishtha of our list. There 
is only one work which may bo safely colled a Sniva forgery, 
the second Gautama of the list. It is distinguished from 
the common Smiirta works only .by occasionally inculcating ' 
the worship and pre-eminence of Siva. The rites prescribed 
are what one at the present day would call Smarts. Besides 
those, some other- small works belong to. this class,, among 
which the second Apastamba and the second Usanas may 
be named. Their rules do not show any particular sectarian 
tendencies. It will,however, be proper to call them forgeries, 
because they bear the names of ancient teachers, though they 
apparently have nothing to do with the authentic writings of 
these persons. On the other hand, it must for the present 
remain undecided whether the commonplace Sastras attri
buted to Visvamitva and, Bh&radv&ja are modern fabrications, 
or versifications of older Shtras. In the case of -Bh&radraja 
there is some foundation for the latter opinion, as a great 
portion of the Sutras of a Bharadvflja school, which belongs 
to the Black Yajurveda, is still iu existence.

In concluding this sketch of the Smriti literature!, it ought 
to be remarked that the opinions advanced with respect te its 
origin and development are supported by the analogies of
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other branches of Hindil literature. The older portions of tho 
Upanishads, or the philosophical portions of the Vedas which 
inculcate the ‘ road of knowledge,’ either still form part ot the 

' collections of texts or Sakh&s studied by the various Vedio 
1 schools, or can he shown to have belonged to such collections.

Thus the Aitareya and Khushifcaki Upanishads are incorpo
rated in the SakMs of the Rigveda which bear those names.
The Taittiriya, the Varani and other Upanishads still form 
part of the Taittiriya Sakha, the Maitrayaai of tWMaitr&ymift 
SilkhS, the Brihadaranyaka of the Madhyandina and Kdnva 
Siikhas of the White Yajurveda. Again, the names and 
contents of .such works as the Bashkala and Jill; ala Upani
shads show that they belonged to extinct Sakhfet of the 
Rig and Samavedas. Next we have the Upanishads which 
have been recast by the adherents of the fourth Veda, tho 
Atharvaps.s, farther Upanishads which, though counted as 
parts of the A l Harwell n, proceed apparently from ad
herents of the philosophical schools, and lastly, the fabrica
tions of sectarians, Vaishnavas, sWvas, Ganapatas and so 
forth. While tho first classes of Upanishads, are writ
ten in archaic Sanskrit prose, or in prose mixed with 
verse, tile later works show tho common Sanskrit, and 
many of them are in verse. In some instances the con
nection between the prose and the metrical treatises can be 
clearly traced. In all this the analogy to the Smriti litera
ture is obvious, and in the case of the Upanishads, too, the 
truth of our fundamental position is apparent, viz., that the 
fountain of intellectual life in India and of Sanskrit literature 
is to be found in the Brahminieal schools which studied 
the various branches of the Vedas. Even in the case of 
grammar, of astrology and astronomy, the correctness of this 
principle might be demonstrated, though not with equal 
certainty, because the oldest works in thoso branches of 
science are lost, or at all events have not yet, been recovered.

The bearing of our view regarding the history of the 
Sinritis, on their interpretation, and on the estimation in
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-----which they m ust bo held, is obvious. The older still-existing
Smritis, and the originals o f the rest, are not codes, but 
simply manuals for the instruction of'the students of the 
Oharanas of Vedic sohools. Hence it is not to be expected 
that each ,of these works should treat its subjects in all its 
details. It was enough to give certain general principles, 
and those details only which appeared particularly interest- 
ing and important. It is, therefore, inappropriate to call 
the Sinritis “  codes of law,”  and unreasonable to charge 
their authors with a want of precision of discrimination 
between, moral and legal maxims, &c.(«.) Such strictures

(a) In the ancient societies in their earlier stages there was no such 
thing as systematic legislation on a utilitarian basis. The civic or 
national consciousness was developed under the influence mainly of 
religious conceptions, and all that belonged either to the State in its 
relation to individuals or to the mutual rights and duties of mem* 
hers'of the community was wrought out under this sacred control. , .: 
The ethical and the social laws spring forth as offshoots from the 
relations of mortal men to supernatural beings, to their own ances
tors, and to their fa,milios united to Idiom in close ties of religious 
interdependence. The ceremonial law seeking to propitiate beings, 
whose nature may be variously conceived, acquires the intricacy of a 
purely artificial system, and its interpreters are invested with a 
sacred character on account of their association with awful thoughts, 
and their exolusive command of potent formulas. The priesthood 
shared—and could not but share—-the chief emotions of the people, but 
they moulded these into forms consonant to their own riding notions, 
by connecting every phase of moral or legal change with soma 
doctrine qr somo phrase regarded as of divine authority. As invert, 
tiveness and constructive faculty were set to work by the prompting 
of new needs in altered circumstances, the expression of the result, 
•whether wholly original or partly borrowed, was grafted on to the 
existing system, and if it corresponded to any permanent want, or 
form of moral energy it was preserved by frequent recitation; and as in 
India the people, owing perhaps to physical conditions, were much less 
stirred to distinctly civic activity than in Greece or Borne, the purely 
religious element in their body of thought has maintained its early 
prodominanco down even to modern times. The source and the 
sanction of the “ municipal ” being thus in the religious law, it was 
natural that a severe discrimination of the one from the other should

- V i



would only bo justifiocl if tho Smritis were really “  codes”  
intended from tlie first to settle the law between man and 
man. At tlie same time it will appear that the statement of 
the modern NibandliaMras and commentators that the various 
Smritis are intended to supplement each other is, at least 
to a certain extent, correct. As none of the Smritis is com
plete in itself, it is, of course, natural that the lawyer should, 
if one fails, resort to the others which, on the whole, aro 
written in a kindred spirit. It would, however, be unwise

not be attempted. In the Mosaic law, as in the Hindu law, we find 
sacrificial ceremonies,: family relations, the 'conditions of property, 
criminal laws, and.legal procedure all pot pretty much oil the same 
level and all in seine degree intermingled because all regarded mainly 
from the same stand-poiut of their supernatural origin . Thus viewed, 
liiauy parts of the law have a certain harmony with one another’ : '
which, from otir modern stand-point, scorn incongruous, otiose, or 
unmeaning. Amongst: the Greeks and Romans, as ampngst the 
Hindus, the laws being regarded as of divine origin, were committed 
to the memory and the care of the priestly class. This class furnished 
the only jurists, and when laws were reduced to writing,; their 
proper repositories, were the temples of the gods. A council of 
priests, as of Lcyites or of Brahmans, could alone pronounce on tlie 
most important questions of the civil law, or give the requisite, 
assent to some proposed deviation from established use and wont.
It seems that in the-eavly period the Greek laws were mostly, if not 
wholly, rhythmical.’* The same form of the Roman laws is suggested 
by the word “  Qarmina,” commonly applied to them. They were 
special to the Greeks and to tho Romans as the Brahmanic law is special 
to Hindus. Rights as existing beyond the pale of the religious con
nexion aro hardly recognized except by a faint analogy. The Smritis 
therefore and the mental evolution which they embody may be 
regarded as a most natural product of the human mind at a particular 
stage of growth. Au economical, or purely political aim not having 
been admitted except as subordinate, the conduct of men was not 
prescribed by. reference to it as distinguished from tho religious aim.
The rhythmical, form of the precepts has its analogue evon in the 
Bnglish law, many rules of which and even the statutes were in early 
times converted into verse, as a convenient means of committing 
them to memory.

r Wachm.uth Hist. Ant. of Gr., Ch. V. , 3ft.

1'Sn VBMS.
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to use them indiscriminately, since they contain also a great, 
inany' contradictory or conflicting statements. It will - bo 
necessary to examine in each case, whether the Srnriti from 

f which supplementary information is to be derived, agrees in 
its principles on the point in question, with the book which 
serves as the fundamental authority. For in the latter case 
only will it be possible to use the additional information. A 
considerable caution in the use of unknown texts, said to 
belong to Dharmaaastras, regarding which we possess no fall 
information, is also advisable on account o f the great number 
of forgeries and recasts of ancient works which exist at the 
present day. A full enquiry into the authenticity of such 

!y texts is very necessary.
’he Vedas II. Tho Vedas.—The fountain-head of the whole law is, 

according to the Hindis, the Veda, or Sruti. By the latter 
term they understand the four Vedas, the Rile, Yajus, S&mau 
ami Atharvan in all their numerous Sftkhiis or recensions, nil 
o f which they believe to be eternal and inspired. Bach Voda 
consists of two chief portions, the Mantras and the Brah- 
manas. The former are passages in prose and verse which 
are recited or sung by the priests at the great sacrifices; 
the latter contain chiefly rules for the performance of the 
sacrifices and theological speculations on their symbolical 
meaning and their results, as well as, in the Aranyaka 
portion, discussions of philosophical problems. As may bo 
expected, the Vedas include no continuous treatises on 
Dlinrma, but, incidentally, a good many statements of facts 
connected with all sections of the law are found. The 
authors of the Dharmasutras frequently cite such passages as 
their authorities. But it is a remarkable fact that they by no 
means agree regarding their applicability, (b) For the practi
cal lawyer of the present day the Veda has little importance 
as a source of the law. But a careful investigation of the 
state of tho law, as it was in the Vedic age, will no doubt 
yield important results for the history of the Hindu law.

(6) Sacred iBooks 11., p, XX.

f ' v ; ft;
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BOOK I.— INTRODUCTION,

THE LAW OF INHERITANCE.
General View of the Hindd Law of Inheritance, according 

to the authorities current in the Bombay Presidency.

§ 1.-D EFIN ITIO N  OF THE LAW OF INHERITANCE.

The Law of Inheritance comprises the rules according to which 
property, on the civil or natural death of the owner, deceives 
upon other persons, solely on account of tlieir relation to the 
former owner.

R e m a k e s .

The title of the Hindd Law under which the law of inherit
ance falls is the DayavibMga, i.e., according to the Usual 
translation, “  the division of inheritance.” Dilya, lit. a 
'portion/ is defined by Vijtumosvara as'the wealth (pro
perty) which becomes tho property of another solely («.) by 
reason of his relation to the owner/ and vibhftga, lit.
* division/us ‘ the adjustment of divers rights regarding tho 
whole by distributing them on particular portions of the 
aggregate/ (d)

It thus appears that the Dayavibhaga includes not only tlia 
law of inheritance, but the rules for the division of any 
estate, in which several persons have vested rights, arising 
but of their relation to the owner. Actually, however, the 
contents of the chapter called Dilyavibhaga are still more 
miscellaneous, us the Hindd lawyers were obliged to intro
duce into it discussions on the nature and the various kinds 
of property, on account of the want of a separate title for 
these matters in the system of tho Smyitis.

(«) Colabrooke, Mit. Chapter I., Sec- T., pant. 3.
(ii) Ibid., para, t. Bee Book IT, Introduction.

6 >
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v '  * "-'"flio civil death of a person results from his entering 
a religious order, or being expelled from his caste by means 
o f the ceremony called Ghataspkota, the smashing of the 
waterpot. (<*}

Tho relation or connection (sambandha) which gives to 
a person a right to inherit another’ s property, may be of 
six kinds :—

a. Blood relationship.
b. The relation of adoptee to the adopter and his family.
c. Connexion by marriage.
cl. Spiritual connexion.
e. Co-membership of a community or association.
/ .  Relationship of a ruler to his subjects,

§ 2.— SUBDIVISIONS OP TEE  LAW OP
INHERITANCE. .

The ham of Inheritance may bo arranged, according to the
natural or legal status o f the person by whom the property, ,
is left, under the following heads:—

I. R ules beqabdinq  the Succession to a  M a u l

A. To a householder (grihastha) who is a member of an 
undivided family (avibhakta).

B. To a temporary student [iipalcurvuna brahmaehdrin), 
to a separated householder (vibhakia grihastha), and, to a 
united householder in respect o f his separate property.

0. To a reunited coparcener {sanisrishtin).

(a) The Viramiirodnya./. 221, p. 2,1. 7, states exprosslythat persons 
who are only patHa may inherit on performing tho penance prescribed 
to them, and it is said, / .  222, p. 1, 1. 10, that the person solemnly 
expelled does not inherit. BhiUohandra SAstri, in Steele’s bury of 
Castes, p 5% says that a member of a family who has lost caste, is to 
receive his share after expiation, notwithstanding ati intermediate 
partition.

\ 0 8 / - 7  DIVISIONS OF LAW OF INHERITANCE. [  I  .
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D. To a professed student (riaishtldka brahmachdrin) and 
to an ascetic (Tati, or Sanuydsin).

II. R ules it kga rhino t h i Succession to F emales.
A. To unmarried females.
B. ■ To married females having issue,
C. To childless married females.

III. R ules keoardino Pbbsons ejolulisd from Inheritance.

r “  Dens facit herodem/’ says Glanville : that is, heirship 
properly sO'called arises only from natural relation. In the 
Tagore case, Willes, J., says, “ Inheritance does not depend 
upon the will of the individual 5 transfer does. Inheritance 
is a rale laid down (or in the case of custom reoog’niBed) 
by the State, not merely for the benefit of individuals, but 
for reasons of public policy.”  (a)

Under the Roman Law inheritance was a devolution of tho 
property and rights, with the obligations and duties of a 
deceased as an indivisible aggregate on the heir designated 
by the law or appointed by will. The heir might bo bound 
to carry out bequests and discharge debts as directed, but 
the defining characteristic was that he essentially continued, 
for legal purposes, the persona of the deceased. The 
sacra, were not conceived as divisible, nor consequently 
was the familiu which sustained them. Thus it was said 
Nemo .pro parte testatus, pro parte intestatus decedere 
potest. Under the Iliudil Law also the heir or the 
group of heirs (wills not being contemplated), who in 
the undivided family take a succession, continue the 
person with which they have already been identified. (5)
One joint owner of the common property having been 
removed, the. others take it as an undivided aggregate, 
capable of partition, hut subject to a primary obligation 
in favour of the family saora (c) and of creditors of a father

(a) L. R. S. I. A„ at p. 64.
(ft) See Vxrarnit, Trans, p. 2.
(c) Vframit. Trans, pages 133, 253.
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DIVISIONS OF LAW OF ISHBRiFAiJC'E.

. :N>~-i_JL^wliose olairnB have not arisen from transactions of an obviously 
profligate.character, tending to defraud the manes and the 
children bound to sacrifice to the manes of past ancestors. It 
is in accordance with this theory that Fijnmiesyara construes . - 
the text on the origin o f property (Miterksharii ch. I,, sec. I, 
para. 13). Ci Inheritance’-’ as a source of property lie conceiyes * 
as pointing to a continuation of the legal person by the un
obstructed heir as joint owner. “  Partition”  he refers to the 
case of.property descending to obstructed heir as collaterals 
taking necessarily according to distinct and several shares, 
on rights arising to each severally at the owner’s death. So 
too at chap. 1 ,  sec. L, para. 8, he carefully distinguishes 
between the cases of sons, whose the patrimony incomes 
immediately and indefensibly on their birth, and of parents,
&c., on whom the estate devolves only on the death of the 
owner, and who meanwhile have not like sons a share in the 
ownership, only an expectancy which may bo defeated by 
the act of the owner unembarrassed by a joint ownership o f - 
sons or grandsons, (a)

The Teutonic laws preferring males to females divided the 
allodial holding equally. They distinguished inherited pro
perty from acquisitions and moveables from immoveables : 
the inheritance under them might pass by different rules to 
several successors. Then came the right of primogeniture 
and the other extensive modifications induced by the Feudal 
system. The historical development o f the English, having 
been so widely different from that , o f the Hind ft Law of 
Inheritance, great caution ought to be exercised in apply- 
ing any analogy derived from the former to the solution 
o f questions arising under the latter. The language 
of Willea, J., in Juttendromohun Tagore v. Oanmidromohtm 
Tagore {h) rests on a principle o f general application, He 
says: "T h e  questions presented by this case must be

(«) Comp. Viramit. Chap. I., p. 54, Trana!. p. 39.
(A) h. B. S. I. A. at p. 64.
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' d-ridt with and de-ridcd according to the Hindi! law pre- 
tailing in Bengal, to which alone the property in ques
tion is subject. Little or no assistance can be derived 
from English rules or authorities touchipg tho transfer of 
property or the right o f inheritance or succession thereto. 
Various complicated rules which have been established in 
England are wholly inapplicable to the Hind ft system, in 
which property, whether moveable or immoveable, is, in 
general, subject to the same rule of gift or will, and to the 
same course of inheritance. The law of England, in tho 
absence of custom, adopts tho Jaw of primogeniture: as to 
inheritable freeholds, and a distribution among the nearest of 
kin as to personalty, a distinction not known in Hindi! law. . 
The only trace of religion in the history of tlio law of suc
cession' in England is the trust (without any beneficial 
interest) formerly reposed in the Church to. administer per- 
flonal property : Dyke v. Wolford, (a) In the Hindu law of 
inheritance, on the contrary, the heir or heirs are selected 
who are most capable of exercising' those religious rites 
which arc considered to he beneficial to the deceased.”

Resting on this, he says : “  the will contains a variety of
limitations which are void in law, as, for instance, the 
limitations in favour o f persons unborn at the time of tho 
death of the testator, and the limitations describing an 
inheritance in tail male which is^  novel mode o f inherit
ance inconsistent with the Hindu law.”  (b) But after 
rejecting these, His Lordship, from the principle that an 
owner may by contract bind himself to allow another the 
usufruct, deduces the consequence that a temporary posses
sion and.enjoyment may be given by will, to be followed by 
other interests simultaneously constituted. Here ho follows 
the English as distinguished from the Roman Law.

Special care should betaken not to build on particular ex
pressions in the English text books. In translating from

(»j ft Moore P. 0.,481. (b) L, R S. I. A. at p 74.
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Sanskrit law-booka the most nearly equivalent words 
have* to be used to render those of the original, bnt this is in 
many cases an equivalence only for the particular pur
pose and in the context where the words occur. For 
drawing* inferences the original mast in cases of any 
nicety be referred to with as much care as the Greek or 
Hebrew text of the Bible for the support of a theological 
doctrine, or the Pandects for determining the true sense 
of a Roman law.

“  The law of inheritance amongst the Hindus is regulated 
generally by the performance of funeral oblations”  (a) in this 
sense that the duty of performing the obsequies and subse
quent rites being regarded as of paramount importance, the 
determination of the. person on whom it devolves and the 
nature of the ceremonies to be celebrated settles incidentally 
who in sequence are entitled to the estate, The interest in 
it of the deceased is supposed not to be wholly extinguished, 
and as the possession of property is essential to an effectual 
sacrifice, the proper performer o f the Sraddh is endowed . 
with the means of performing it. A rigid regulation of the 
right to succession by funeral oblations is however peculiar 
to Bengal, having been adopted as a general principle by 
<hmitto Valarm,. (6) In other parts (c) of India, the criterion 
is admitted only partly, (d) and the ' Mitakshara and the 
Huydkha make the duty and the right collateral, meeting 
usually in the same person but not connected necessarily as 
cau.se and consequence. Consanguinity has greater influence, 
and may belooked on as the foundation on which the rales as to 
succession on the ouehand and as to inheritance on the other

ia) H. IT. Wilson’s Works, V., 11 Soormdronath Jioy v. Musst 
Kwamatm■Snrmtmeah, 12 M. I. A., atp. 96; NeelMsto Del Bumiono 
v. Beevdmnder Tttahoor, Ibid, at p. oil.

(b) Day abb., Cb. XI., Sec. VI. para. 29, 2.
(:-■) Vuamit p 39 Col. Dig., B V. T 420, Comm.

’ \d) lb. 14.
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males or females, there is, except in remote cases, a possibility 
i of succession. A new connexion is established by marriage, 

and the family springing, from this union is linked both to the 
fathers and less closely to the mother’s ancestors and their 
descendants. Except amongst those in whom there is really 
or by a fiction a sharing of identical blood, as derived from an 
identical source, thereisnarolationshipgivingrise to the ordi
nary rights of succession with which the law of inheritance is 
concerned, and the accompanying duties prescribed by. the 
religious law. (d)

The law of’ inheritance is divided by the Hindus, accord 
ing to the nature, o f the rights of heirs, into unobstructed 
(apratibaudha) succession, and succession liable, to obstruc
tion (sapratibandha). Unobstructed succession comprises 
the rights o f sons, sons’ sons, and their sons, to the inherit
ance of their fathers and ancestors, whether these were 
members of undivided or o f divided families, and fiio 
succession in an .undivided family in general. Succession 
liable to obstruction is subdivided into succession—-(1 ) to 
a male who dies without sons, sons’ sons, or great-graud- 
sons in the male line, (2 ) to a reunited coparcener, (3) to 
an ascetic, and (4) to women. This arrangement of the 
subject-mattel- is necessary if, as is done by the Hindu 
lawyers, the laws of inheritance and of division are treated 
of under one title. But, as it is greatly wanting in clearness, 
especially in the first part, relating to unobstructed suc
cession, it seems advisable to desert it when the Law of 
Inheritance is treated of by itself.

As the descent of property varies under the Hindi! law, 
chiefly according to the natural and the legal status of the

(it) How far this is carried in favour of females by BSlambhnfcta may 
be seen from the extracts given in the Tagore Lectures, 1880, Lee. iXh 
: (i) The succession of one spiritually related, as of a teacher or 

pupil, may be ascribed to an imitative method of preserving religious 
ceremonies and the property dedicated to them. The Brahmin com
munity and the king serve to complete the scheme. Sen below.
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last possessor, it will be more convenient to divide the rules 
on this subject according to the latter principle. ‘' Succes
sion’ should therefore be first divided into succession to 
males and to females. Hindi! males are divided according 
to their castes into Br&hmios, Kshatriyas, Vaisyds, and 
Bikinis. (a) The members of the first three castes are divided 
according to the ‘ orders’ (ilsramas) into BrahmacMris, 
“ students/' Gyihasthas, “ householders,”  and Yatis Or 
SannyHsis, “  ascetics.”  The BrahmacMris again are of 
two kinds, paying or temporary students, Upakurvanas, or 

. else Naishthikas, ‘ professed students/ such as from The 
first renounce the world. Grihasthas, householders, also are 
of three kinds. They may be avibliakta, members of an 
undivided family, vibhakta, ‘ separate/ or samsrishtin, ‘ re
united/ aud lastly the avibhakta or united householder may
be separate, in some respects, i.e., he may hold property 
to which his coparceners have no right.

It is, however, unnecessary to take into account all these 
several varieties of status. Under the present law, especially 
as amended by the Acts of the G overnment of India, caste 
has little importance for the descent of property. In one 
instance only, that o f the illegitimate son of the Sddra, the 
old distinction holds good. Besides the separate property (b) 
o f the united householder, the property of the Upakurvatta 
Brahmackari, the temporary student, descends like that of 
the Vibhakta Gnhastha, the divided householder, (c) The 
principles, at least, applicable to the succession to Naishthiku 
Brahmacharis, professed students, are the same as in the caso

(a) Sfldras are always considered Griliasthaa, as the study of tho 
Veda is forbidden to them.

(b) There are no particular rules regarding the descent of this kind 
of property. But the fact that it is exempted from the rules regarding 
the division of the property of united coparceners, shows that it must 
fall under the rules regarding the property of separate males. For the 
definition of such ‘ separate property' (avibh&jya), see Mit. Chap. I.,
Sec. V .; Vyav. May. Chap. IV., Sec.’ VII., and Book II., Introduction.

(«) Set Mit. Chap. II., Sec. VIII., paru. 3.

' e°itoX -  ’ , , ' " ’ , , :■
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' ? ftfwBaunyls's. We. obtain therefore fo r , the succession to
males four subdivisions: (1} the succession to the Avibhakta.

' .Grihastha, ' a householder o f an undivided family • (2) to 
the [Jpakumhia Brnlimachfirt, a temporary student, and to 
n Vibhfukta Grihastha, a separate householder : (3) to a, 
Sansyisht! Grihastha, a reunited householder ; (4) to San- 
nyAslg or Tatis, ascetics, and to Naishthika Brahmach&ris, 
professed students.

In (he case'of females, it is of importance, whether iboy nro 
uuuiimt: u; or married, and whether, if married, they leave 
issue or not. The rules regarding the succession to thoi r p ro -'. 
perty may therefore be divided under three heads as above.

§ 3 J .  S U C C E S S IO N  T O  T IIR  P R O P E R T Y  O F A N  
A V IB H A K T A  G R IH A S T H A .

(1) Sons, Sons’ Sons, ani> thbib Sons.— The property of a 
'nude member of a united, farndy, Avthhalda Orihaslha, 
descends, per stirpes, to his sons, son’s sorts, and son’s 
son’s sorts, who were 'United with the deceased at the time 
of his, death.

See Book I., Chapter L, Section I., Question 1.

“  That under the law o f the MitakshavAeach son upon 
his birth takes a share equal, to that of his father in ancestral 
immoveable estate is indispufcable.” (a)

“  The ownership of the father and the son is the sanio in 
acquisitions made by the grandfather, whether of land, o f a. 
fixed income, or o f moveables.”  (B)

Tho three descendants in the male line take the, inherit
ance by virtue of tho right which vests in thorn from their 
birth to tho ancestral family estate, and to the immoveable 
property acquired by their father, grandfather, or great
grandfather (apratibandha daya), and they represent those

; (it) P. 0. in Svraj Ih.msi Koer v. Shoo Pra-'-ad Sieojh, T.j - It. '' !■
A, 88, 99.

(A; M.t&kshaui, Chap. 1., Boo. 0. para 3: Vlnmiitmlayii, Tr p 08.
9 H
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'''person's in tho undivided family, (a) The ultimate reason, 
for their preference to other coparceners must be sought in 
tlis importance attached by the Hindu to the continuation 
of his race, and to the regular aiitl continuous presentation 
of the oblation to His manes (srfiddha). (6)

(a) .Wit., Chap. I., See. 5, and Sco. X, para. 3 ; Vyav. May. IV.,
Soc. 1, para. 3.

(b) Gains, Lib. II. § 86, points to the'importance attached by the 
Bomans in early times to the due performance of the sacra and 
the connexion of these with the inheritance. Compare the remarks 
a t llB . H. C. B.,,265 *

In § 162, et sqq., Gains deals with heredes necessarii, sui et ncccs- 
sarii, apt extranei. Of the “  suiet necessarii” he says § 187 Bed 
sui quidem heredes ideo appellantur, quia domestic! heredes sunt, 
et vivo quoque parente, qiiodam modo domini existimantur.”

Against these joint owners, “ Nihil pro herede posse usneapi 
sms heredibus existentibus, magis obtinuit.f This passage may per
haps indicate that the “ am”  formed a fourth class.”J Sons and 
daughters of the last proprietor or of his son were forced to take the • 
inheritance with its burdens. They were thus “ necessarii” as well 
as“  sui.”

The death of the son was necessary to bring in his children§ and 
they must have been still within the potestas of the grandfather at 
his death.

Paiilus in the Digest describes the position of the son inheriting 
his own, “ suns heres,” in a way very analogous to that found in 
the Hindu treatises.

" In suis herdibiis evidentius apparet continuationem domini eo 
rem perducere, ub nulla videatur hereditas fuisse, quasi oliin M domini 
essent, qui etiam vivo patre quodammodo domini existimantur, unde 
ebiam filiusfamilias appellatur sicnt paterfamilias, sola nota hao 
adiecta, per qnam distinguitur genitor ab eo qui genitus sit, itaque 
post mortem patris non hereditatem percipere videntur, sod magis 
liberam bonorum administrationem eonseqnuntur, hao ex causa 
licet non sint heredes instit.uti, domini sunt; neo obstat, quod licet 
oos exheredare, quod et occidere Kcebat.”

* JBhdu NdnAji JJip&t r. Sun&r&bdi. 
t  Cod. Lib. VII., 2!i; 2. 
f Tomkins and Lomon’s Gains, p. 841. 
t Gains, Lib. II. §153.

, « 1 ’’ ’ . ’

^  LAW OP INHERITANCE. J



, ( c T
1-..V ^BC /ix/oiIO N .] ITHDIVIOl® FAMILY. 6 I F  I J

...
vfeSkuil birth is necessary to the full constitution of 

right as son, The succession is not suspended for one not 
begotten. (ct) See below Bk. II. Chap. I., Sec. 1, Q. 8j 
Remark 2.

The .rule extending tbe apratibandha dliya to three 
descendants conforms to the views of Nilakantha, Balam- 
bhatta, Mitramisra, and of the eastern lawyers. (6)

The Mitakshara nowhere mentions the right of the 
son's son’s son, and its commentator, Visvesvara, states, 
in the Madanaparijftta, that the vested right to inherit

In the Hindu as in the Roman law the essential notion of what we
call “ Inheritance”  was that of a continuity of the “ persona” and of ,
the " famiiia” over which headship was exercised, while in “ Partition’ ’ 
the central idea is that of a break of continuity, of a substitution of 
new relations and of new rights, individualized or differently aggre
gated, for the group out of which they have been formed; and as a true 
union of the composite persona taking a family estate on the death 
of the former head implies, according to Hindu notions, a joint family 
united in domestio worship and in interests, wo see how it-is that the 
MiiAfaharft chap. I., sec. 1, para. 13 says “ dSya”  is the unobstructed 
inheritance of tho "sui bored®.”  taking fully and jointly what 
was partly theirs before, while ”  partition” intends “ heritage subject 
to obstruction.”  In the latter case wholly new rights come into 
existence, the continuity is broken up; and the several collateral 
heirs, supposing there are more than one, take several shares by 
means of a parcelling inconsistent with the mere replacement of one 
head by another, the family corporation still preserving its personal 
and proprietary identity, as in inheritance not subject to obstruction.
It is in this sense and in this only that the Mitftksharfi* recognizes 
partition as a source of property; the several rights of those entitled 
cannot in some cases be made effectual without partition, though 
they come into existence simultaneously with the devolution oi tho 
estate; and thus they in a manner spring from the partition as a 
source of.property, which the Smriti declares it may be, but which in 
ordinary cases YijSanesvara says it is not,

(а) Kmjlamath Dossy. Qyamonee Dossee, C. IV. II- for 1864, p. 314.
Musstt. Qov:ra Ohowdhrain v. Ohummmi Ohautihry, Ibid. 340.

(б) See Vyav. Maydkha Ch, IV. Sec. IV .; Manu IX. 18& ; Col. Dig.
B. v. T. 396, Comm. ____ ________________________

* Chap. I., Sec, I., pan®. 3) 7, 8, 13, 17, and 18.
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N̂ W > V)de()3 not ext< nd further than the grandson. (a) Among itho 1 N 
authors of the T )har 1 ua •astre s a like difference of opinion 
seems to have existed. Bat at present tire right of tfeegre&t- 
grandspn may be considered to be established, and the Sastris 
assume that the word f eon’ includes the son’s son’s son.

Sons wlio have separated from their father and his family 
•are passed over in favour.'of sons who .have remained uuited. ’• 
with him, or were born after the separation.(6)

This is an application of the principle that a joint1 and 
undivided succession of the descendants being taken as the 
general rale, those who have become exceptions to i t , 'o r  
who hiving been exceptions have since ceased to be so, are 
treated accordingly. Their rights of succession are,':; as 
to their mutual extent, their rights as they would tie iii .a par
tition made immediately on the death of the propositus. This 
is brought out most clearly perhaps in the first Section o f 
fcho .D.iya Kraniasangraha. It is in general rathftr assumed 
than propounded, as after providing for representation of sons 
by grandsons and great-grandsons, the discussions proceed 
on the basis of the deceased owner’s having held separately, 
without which there would be no room for the several rules , 
to operate, since in a partition on. his death, the thou joint 
owners with him would take the whole. Even “ a Widow 
cannot claim an undivided property.”  (c) And the ..widow 
conies first amongst the heirs on failure of male descendants.
Sko and her daughter are entitled only to maintenance arid ,
residence (d) from the Coparceners, (o) or successors to a 
separate owner. ( /)

’>:(«] Madauaparijata, /  228 p. 2, 1. ‘7.(Of Dr. Biihler’s MS.). In the 
SnpocJhini, however, oominciititig oil: Mir.akshara Ch. I., S. 1, pi. 3, 
VisvrW’.ira Bhatta seems to recogniao a representation extendin'.''to 

. the great-grandson, if not even farther.
ft) Hit. Chap. T , See, 2, pnraa. 1 nd 5; Vyav. May. Chap IV.,

Sec. 4, paras. 18, 33, ss.
(c) Rewari Pershrid v. Musstt. Radkci Tteebee, 4M. I. A- 437.
(d) Parvati v. Kis arising, Bom. SI. C. P. .J. If; for 1882 p. 183.
(e) Mankoonwnr et al, v. Bhugoo, et al., 2 Bon*. 162.
( f )  llamaji IIwee v. Ihakoo Bueo} Ibid. 197.



'la C h a v Ih ri Ujaigar S i n t jh  v. I'hanSiri P i t n m  S i n g h  («) 
the Privy Council say of a father whoso son was a plaintiff 
on tho ground that by an imposition the father had been allot
ted but a quarter instead of a half o f  an estate, *’ supposing 
that he was so imposed upon, and that there wad1 some right 
in him to procure an alteration of tha-grant, that is not 
such mi interest as a son would by his birth acquire a sharp 
in. Whatever the nature of the right might be— whether 
it could be enforced by a suit or by a representation to the 
Government— i't docs riot come within the rule of tho Mltak- 
sliara law, which gives a son, upph his birth, share in ' ho 
ancestral estate o f hi» father.”  Regarded as a bounty, tho 

. property could not bo recovered by a shit, but it there was 
a right iu the father to property enforceable by suit that 
right would not indeed be shared by: the sop except subordi
nated y, the property not being ancestral, but it would lie 
inherited by him on his father’s death. The property 

' recovered by one of several sons would be subject to the rules 
of Book 11. Introd. § .5 .1.

The ancient Jlmilil law presents many traces of a once 
subsisting law .of primogeniture in this sense that on tho 
father’s death the eldest son succeeding as the paterfamilias, 
exercised the same or nearly the same functions of authority 
and protection as the previous head o f the household, (ft)
This rale and the rule of absolute dependence of tho 
junior members was gradually .superseded by the present

f («) L. ft. 8 I. A. at p 196.
: (l) Maim Chap. IX. 105; Nfirada Pt. I. Chap. III. 2, 36, 39 The

preference given by several texts to the first born, combined with the 
principle, of representation, may in the ease of an impartible estate, 
form a ground for preferring the son of a deceased first-bora son as 
hoir before his uncle, the former owner’s oldeststiryivihg son.* Other

* See Jlauu Clwp. IX. 134, 125; the Kamayurui. quoted Col. Dig. B. 11,
Chap. IV. T. 15, Com.; Ait. Bral«a. IV. 25, VII. 17, IS quoted Tagore Lee,
1880, 'Uc. V. i llumUilahmi Ammal V. Sivmaniha, U M. I. A,, at p. 591.
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j^ V la w  of equal joint succession of all the sons standing in a like 
legal relation apart from priority o f birtli. The nature of

texts in some degree favour the son of the first married wife,though later 
born, in competition with the earlier born son of a second or third 
wife1*; yet this may have originally rested on the taking of wives in 
the order of the classes.f Recourse must be had in practice to the 
custom of the family for a rule which cannot be gathered with 
absolute certainty from the texts.£ At 'Madras it has been held 
that a junior brother, allowed by the others to take an impartible 
joint estate, transmitted it to his own descendants, the other members 
being entitled only to subsistence, but that on the extinction of his' 
lino an heir was“ to be sought in the descendants of the eldest of 
the original group of brothers. The rule of precedence by 
seniority of outgrowth from the parent stem and by representation 
was thought to apply to an estate which, though impartible., had all 
along been joint family property, and this though the eldest brother 
was apparently dead when the fourth one took the estate.§ In the 
Tip per ah caae|| the Judicial Committee had ruled that the 
nearest in blood to the last holder was his heir, not the senior 
member of the whole group of agnates. This the Madras High Court 
thought inconsistent with the statement in the Shivaganga case^f 
that the succession to a raj is governed by t( the general Hindft Law 
prevalent in that part of India, with such qualifications only as flow 
from the impartible character of the subject,” such character being 
consistent with a continued joint ownership, survivorship, and 
precedence by seniority of origin in the group; but it would seem 
that the Judicial Committee did think a rule of survivorship and of 
latent rights to succession of collaterals was excluded by the impar- 
tibility of the estate and the singular succession to it.** **• The view 
of the Madras High Court is indeed expressly rejected; as it had 
been by the High Court at Calcutta. The Madras decision therefore, 
however well reasoned, cannot be regarded as a safe precedent.

* Harm Chap. IX. 123, Col. Dig. B. IV. T. 61 and Com. 
f  Manu Chap. IX. 122, and Kuliuka ad loc.; Manu III. 4 , 12, 13.
| R a m a la k s h m i A n im a l v, S iv m a n th a  JPerum al, 14 M. I. A.. 670. N e e l -  

k is to  D e b  B u r  m ono v. S ea rch  u n d er T h a k o o r, 12 M. I. A. 523,
§ N a r a g a n t i  A ch a m m a g a .ru  v. V c n k a ta c h a la p a ti N a g a n iv d r u , I. L. It. 4  

Mad. 250.
|| N e e l  k is to  D eb  B u rm oh o  v, B eereh u n d er T h a k o o r , - 12 M. I, A. 523.
■jj K a ta m a  N a tc M a r  v. T h e R a ja h  o f  S h w a g a n g a , 9 M. I. A/at p. 693.
**• S ee  N c e lk is to  D eb  B u r m o h o  v. B eereh u n d er  T h a k o o r, 12 M. I. A. at

pp. 540, 641.
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sition may bo gathered from the authorities referred 
to below, (a) See also § B (1).
§ 8 A. (2) A dopted Sons.— On failure of legitimate issue of 

the body, adopted sons inherit. I f  sons he bom to the 
adopter after he has adopted a son, the latter inherits «  
fourth share.

Examples.

]. A, B, C form a united family. A adopts A 1. On A h 
decease, A 1 or his descendant A a or Aa takes A ’s share.

2. A, B, 0 form a united family. A has a legitimate 
son, A 1. The latter adopts a son, A 2. If A 0 survives A 1 
and A, he inherits A ’s share. The same would be the case 
if A 0 were a legitimate son of the body of A 1, and adopted 
A 3, and the latter survived A a, A 1, and A.

3. A, B, C form a united family. A adopts A 1, and a 
son, A“, is born to him afterwards. On the death of A, A* 
will inherit a fourth of a share, and Aa the rest ot A  s share.

A uthorities.

Book I., Chapter II., Sec. 2, Q. 1, 3, and 15; and 
Sec. 4, Q. 2.

There are no special authorities mentioning the right of 
the adopted son of a son or grandson to inherit his adoptive 
grandfather’s or great-grandfather’ s shares. But it may bo 
inferred from the maxim that a person adopted occupies in 
every respect the position of a son of the body of the adopter.
See Synopsis of the H. L. of Adopt., Head Fourth, Stokes’s 
H. Law Books, p. 608.

(«) Mit. Ghap. X., Sec. I., para. 24, Chap. I., Sec. IT., para. 6. j Vyav.
May. Chap. IV., Sec. t , paras. 4-10; Apaat. 11. V I.; 10,.U.;<3aut Chap.
XX VTIl., paras. 5-16.; Maim Chap. IX. 105/, 112/; I  asishtha XVII;;
Nah-ada Chap. XIII., paras 4, 5, cited Caleb. Dig. Bk. V. T. 32;
Vishnu Chap. XVII. 1, 2.



$ 5 2 p 5 # & J .  (S) ItLEamMATF. Sons, Granbsons, and, Great-Grand- 
bohs.—In the ease of'a Sidra, being' an civ tblui Ida, his 
share, on failure of the three legitimate descend ante, is 
inherited trig his illegitimate sons, grandsons, or great- 
grandsons. I f  legitimate descendants are living, tlm ille
gitimate inherit half a. share.

A uthorities,

Book I., Chap. II., See. 1, Q -i; Sec. 3, Q. 1 ; Sec. 11,
Q. 1, 2/ 8 ; Vyav. May, Chap. IV., See, IV., para. 32;.;.;
2 Strange II. L. 70s.

The expression “  half a share ” mils! bo interpreted 
in accordance with the principles laid down by Vijn&nesyara,
Mit. Chap. I., Sec, 7, para, 7, regarding the “  fourth of 
share “  which a daughter inherits. Consequently, if A  leaves 
•a legitimate son, A ’ , and an illegitimate son, Ah, A s  pro
perty is divided first into two portions, and A11 receives one- 
half of such a portion, and A 1 the rest, (a)

In the passage of the Mifcakshara referring to the , 
rights of the illegitimate son, it is stated that the latter 
inherits the whole estate of his father only on failure o f 
daughter’ s sons. But this can only refer to cases’ wherein 
the father is separated (vibhakta), as daughters’ sons do * 
not, inherit from a member of an undivided family. On the 
other hand, the text states that the illegitimate son inherits 
on failure of legitimate brothers. Here it must be assumed 
that the author omitted to mention the sons and grandsons 
of legitimate brothers, as these take thoir fathers’ and 
grandfathers’ place by the law of representation (see p, 6-5), 
and it would be plainly anomalous that a daughter’ s son, 
but not a son’s son, should exclude the illegitimate son of the 
propositus. . See further below, § 8 /?. (3).

(,<) This explanation is also expressly given in. fclio Tiramitrodaya.
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D e s c e n d a n t  oe Emigbaht Heir.— In the case of 
coparceners who have emicgrated, the descendants in the 
male line within six degrees inherit, on return, their fore
father’ s share.

A uthorities.

Mayulcha, Chap. IV., Sec. 4, para. 24; so also the 
Viramitrodaya. See the case of Morofi Vishvanath V. Gaitesh 
Vithal, 10 Bom. II. C. R. 444.

No difference in the rule as to representation arises from 
the parcener’s residing abroad. Mere non-possession does 
not bar until the seventh from the common ancestor in a 
branch settled abroad; but the failure at the same time of 
three intermediate links prevents a right from vesting in 
the fourth so as to bo further transmissible as a ground for 
claiming a shave from those who have meanwhile come into 
possession of the property. When they have rosided in 
the same province, such a claim can be set up by the 
descendants as far as the fourth only from a common 
ancestor, who was sole owner of the property. See Colob.,
Dig. B. V. T. 896 Comm.; sea however Book II. Intro
duction, § 4 T), and Index, Limitation.
5 3 A. (6) Coparceners c*  the D eceased .— The share of an 

undivided coparcener ivho leaves none of the abovemen- 
Honed descendants goes to his undivided coparceners.

See Book I., Chap. I., Sec. 2 ; Chap. II-, Sec. 10, Q. 5 ; and 
for Authorities, see Chap. I., Sec. 2, Q. 8.

The Mitakshara (Chapter II., See. 1, p. 7 and 20) and _ 
Vyav. May. state distinctly that the rule, as given above, 
holds good in the ease of brothers, but not that it touches 
the case of more remote relations. The Sastris generally 
hold that the word “  brothers ”  in the text in question is 

10 a



v \ ® y (V  . . o I j
\ X ,  intended more remotely to include coparceners; in fact that 

it contains a “  d ikpradarsana,” ' or indication of the principle 
to be followed. There can be no doubt that they are right.
For the law of representation secures also to remote rela
tions the succession to their coparcener’s share. Thus if A,
B, C, and their descendants B 1, B 2, and C l, live as a united 
family, and at the death of A, B -, and Cl only arc alive, 
these will be the sharers of A ’s property, as they represent 
their grandfather and father respectively, and tbo latter, 
according to the authorities cited, would have inherited 
A's share.

Tbo rule of survivorship in an undivided family was 
recognized by the Privy Council in Katama Natch'ur v.
Ito.jah of Shivagdnga, (a) but in a subsequent case it has 
been made subordinate to that o f nearness of kin to the 
late Baja, (ft) In another case(c) reference having been made 
ill argument to Mit. Chap. II., S. 4, their Lordships seem 
(see Bep. p. 504) to have thought that the plaintiff, one of 
four brothers once co-existing as a united family, in claiming 
one-fourth only, instead of one-half, of a share in a joint 
estate, had made a needless concession to bis nephews, 
who would be excluded by him and his brother from 
succession to a third brother their uncle deceased, but 
the Mitakshara in the place referred to is treating of sepa
rate property. So too the Ylramitrodaya, Tr. p. 194. In 
the same treatise, p. 72, it is laid down that a son dying 
is replaced by his son or sons in a united family with reference 
to uncles or cousins, each group taking their own father’s 
share. Vijhslnesvara, Mit. Oil. 1., S. 5, insists on the equal 
rights of father and son to the ancestral estate; so also 
Vishnu, XVII., 17, quoted below; and by the exclusion 
of nephews in favour of brothers, the case would frequently 
arise of a united family, in which the whole of the property

(a) | il .  I. A, 539.
(M See above p. 70.
(o) liampremd Tetemry v. SKcochmm Dose, 10,M. I. A. 490.
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X5^_. Jj^fenged to one member. The law of partition gives to the 
~~~ nephew the same right as his uncle, and requires that a 

division o f the common property be deferred until the 
delivery of tho pregnant widow of a deceased coparcener.(a) 
The case of Debi FarshMd, y. Thaltur Dial (h) supports the 
views just stated.

In a Bengal case (e) the Privy Council have hold 
that even in an undivided family the utex’ine brother 
inherits, to tho exclusion of the half-brother, his deceased 
brother’s share. After proving in opposition to Sri’kawi 
that while Yiij havalkyiVa text (II., 135, 136) in favour of 
brothers, includes both those of the full blood and those 
of the half-blood, the subsequent texts, as to connexion 
by blood and by association, give equal rights to tho 
reunited half-brother and the separated whole-brother. 
Jimuta Vahana in the Daya Bh&ga quotes Yam a to show 
that the rule applies only to divided immoveable property, 
since the undivided property appertains to all the brethren. 
This has apparently been understood by their Lordships as 
in the case, of half-brothers, meaning only reunited brethren, 
so as to leave to the uterine brother a superiority in a family 
wherein no division has taken place; but tho true sense seems 
to be that the divided half-brother has no rights of inherits 

. anee, if a whole brother survive, until lie becomes re-asso
ciated, while the whole brother on account of his connexion 
by blood retains a r ight of inheritance in spite of separation. 
The half-brother is restored to a place by reunion, (d) 
The whole brother has not quite forfeited his place hy 
division; though in competition with another whole brother, 
unsoparated or reunited, his single connexion does not avail

(а) Mifcakshara Chap. I., Sec. VI., pi. 11, 12; Chap. II., Sec. I., 
pi. 30; Vislmu, Chap. XVII., Sloka23; YSjfi. IL, 120, 135.

(б) In. L. R. 1 All. 105.
(c! Sheo Soondary v. Pirtha Singh, L. R. 4, In. A. 117.
(it) Set) Frankishen Paul Ghowclry v. Mathooramohm Paul Ohoivdry,

10 M. I, A. <103; anil Mann IX. 212,



' ' '  .. hgsdnst the double connexion of the latter ; and on his return, 
having a double connexion with his own whole brothers, he 
sncceeds to them.

However the case may be in Bengal, the Mifcaksliara 
says of the application of the Slokas (lijn . II. 134, 189) 
that “  partition had been premised (to the general text 
on succession) and reunion will be subsequently considered,”  
so that in Bombay no preferential inheritance of brothers 
in a united family can arise from the texts.. It is the 
same in Vishnu, Chap. XVII., But. 17. The joint property 
being traced back to the single original owner the rights 
of partition amongst descendants, and of inheritance, so 
far as inheritance can subsist, are derived from tho same 
sonreo stipes without distinction of mothers, these being 
now all of equal caste, (a) In NeelUsio Deb v. Becrchuwhr 
Thahir ( b) title by survivorship is said to be a rule alternative 
to that founded on efficacy of oblations, and it is on this lat
ter that the decision of the Calcutta High. Court is founded (e) 
which has been followed by the Privy Council in Sheo 
SoonAary’s case. The Bengal case indeed admits a difference 
o f doctrine under the Mit&kshara. (d)

A grant to  united brethren without discrimination of their 
shares constitutes a joint tenancy with the same consequences 
as in the cuso of a joint inheritance, (e)

As to charges on the inheritance, undivided property is 
not generally3 in the hands of survivors answerable for 
the separate'debt of a coparcener deceased. ( / )  A son’s

(а) See Mb. Chap. I I ,  See. 1, pi. 30; and Chap I ,  Sec. 5, pi. 2; 
Yajii, II. 120,1215 Mow Vishvamth v. Ganesh Vtihal, 10 Bom. H. C. 
B. 444.

(б) 12 M. I. A. 523.
(c) See Rajkishore v. Qovlnd Chunder, L. B. 1 Calo. 27.
(d) Loc. cit.
(e) Uadhabdi v- Nanar&o, I. L, B. 3 Bom. 151.
( / )  Udaram SU&ram v.BiimiPdnduji etal., 11 Bom. H. C. B. 76, 85. 

Goor Per eked v. fAhwdint 4. N. W, P. K. 137.
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obligation to pay Ilia fathoUs debt depends on the nature of 
the debt, not on the nature of the property that he has 
inherited, (a) And tho property, even where a son is liable, 
is not so hypothecated for the father’s debts as to prevent 
a clear title from passing to a purchaser from the son in 
good faith and for value. (6) Securities created by a father, 
unless they are of a profligate character, bind his sons as 
heirs, (c) The widows of deceased cosharers are entitled to
maintenance and residence. (cZ) See below § 3 B (1).

>
§ 3 B.—HEIRS TO THE SEPARATE GRIHASTHA, 

U PAKU RVlNA BRAHMACHAr I, AND TO THE 
SEPARATE PROPERTY OF AN UNDIVIDED 
COPARCENER.

The separated householder being father of a family be
comes the origin of a now line of succession within that 
family, (e) His sons are by their birth joint owners with him 
of the ancestral estate in his hands, but he has no other co
sharers in it, and in the absence of son or after separation 
from them he is free to dispose of it. ( / )  Should he fail to

(а) Ibid, and Laljee Sahoy v. Fakaer Chand, I. L. K. 6 Cal. 136.
(б) Jamiyairam v. Fa/rlhudds, 9 Bom. H. C. R. 116.
(c) Girdhari v. Kcmio Lott, L. It-1 1. A. 321; Swraj Btmste Kooer 

v. Sheo Fraedd, L. Ill 6 I. A- 104 ; Jetlia Nail v. Vmhlappa, I. L. R.
5 Bom- at 21 j Ponnappa v. Pappnvmjymgm-, X. Ii. R. 4 Ma. 1.

(cl) Hit, Ch. I I , § 1, para. 7, ss. Y5ram. p. 153 transl., TaUmind 
Singh v. llltfnir.a, I. L. R, 3 All. 353, referring to Garni v. Chandra- 
mam, I. i i  It. 1 All. 262, and Mangala, Deli v. Dinamth Dose, 4 B.
I., R. 72 0. 0. G.

(e) See Bajdh Mm Ndrdin Singh v. Pertwin Singh, 20 C. W. R.
189.

( / )  Dhika v. Bhani, 9 Harr. 446; Narottam J'agjfoan v. Nar- 
smdds Earikisemdtts, 3 Bom. H. C. R- 6 A. C. J . ; Baboo Beer Ported) 
fiahae v. Maharajah Bajender Pertah Sahee, 12 M. I. A. at p- ; 
Tuljdr&m Mvrwrji v. Matlwradds Dayaram, Bom. H. C. B. J. for 1881
p. 260.
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"  dispose oi his estate, and die separated, his sons (a) take equal
ly, and failing sons, others take in the order following:—

§ 3 B. ( I )  S ons, Son’ s S ons and Son’ s Son’s Spus.— 0 ie ' 
three first descendants o f  a separate Grihaslha in the male 
line inherit per stirpes.

Bee Book I,, Chap. I I ,, Secs. 1 and'4, and for Authori
ties, see above § 3 A (1),

The householder, though unseparated generally, may have 
acquired property which ranks as his separate estate. The 
conditions o f such an acquisition are discussed under the 
head oi J artition. Ihe succession to such property is 
governed generally by the same rules as if the acquisition 
had been wholly separate estate. When there has not been 
a general separation of interests, the presumption is in 
favour of acquisitions by the several members uniting with 
the joint estate, a presumption which has to be met 
by evidenco directly proving a separate acquisition or 
from which it can be, reasonably inferred. (6) But under 
circumstances the usual presumption will not be raised 
as ruled by the Judicial Committee in Mnssl. Bannoo v. 
Kasharam. (c)

Seniority in marriage of their mothers gives no advantage 
to the sons over their seniors in birth by another w i f o ; (d) 
and the wives being equal in class,, seniority by birth

(a) Mi. Animda Koomvurr. Khedoo Lai, 14 M. I. A. 412. (Mithila
law agreeing here with that of the AtiiSksharfi,.}

(5) See Dlmrm Das P a n d e y  v. M u s m m c it Shamil Smdrt ZJehea,
S M. I. A. 229, 240; VidavalK v. Narayan, I, I,. B . 2 Mad. 19.

Pmvhiehen Paul Chowdhry v. Mothooranwhun Paid Qlowdnt 10 M 
I. A. 403. ,

(e) ' Mmst. Bannoo v. Kasharam, 7th December 1877,
(d) Rmnalalcmi v. Skmnantha, H M, I. A. 570.



g»vs«sj!«tiporiority of right, (a) where the property is im
partible. ( l ) See above p. 69.

The widow o f the late owner is entitled to residence in the 
family house j (c) so in a united family it is the widow’s duty 

, to reside in her late husband’ s house under the caro o f his 
brother, (</) and she cannot be deprived o f  this right by a > 
sale of tho .house, (c)

The widow has a right to an adequate maintenance ( / )  
out o f tho estate and in proportion to it. (g) Sho need nob 
be maintained exactly as her husband would have maintained 
her ;(/() but she must be supported in tho family. (i.) She
cannot be deprived of her right by an agreement taken from 
her by her husband and a gift o f all bis property to his sons, (j)
A  sum may be invested to produce the maintenance or other

(<») Manu Chap. IX ., paras. 122, 125.
(it) lb. and Bhujangrav v. Mdlojirav, 5 Bom H . C. B. 161, A. C.

J. ; Pedda Bamappa Nayanivaru v. Bangari Seshmmia Naycmivam,
D. B .9 I . A. 1.

The partition o f lands in closeout between all tho sons, and failing 
them between the daughters, was tho universal law of socage descents 
in England until comparatively late times; nor was it peculiar to 
England being found in the lands of the roturiers of franco as well 
as in other parts o f Europe. BUom, Tenures of ‘Kent, 11. There aro 
frequent instances in Domesday of males holding in coparcenary, or, 
as it is thero expressed, in paragio. lb . 58.

(e) Prankoonwar et al. v. Deokoonvjar, 1 Borr. It. 404.
(<i) Kumla, et al. v. MmeshcmMir, 2 Borr. B. 746.
(e) Mangala Delhi et. al. v. Dlnanalh Base, 4  B. L. R. 72 O. C. J. 

Ganriv. Chmdrammi, I. L. B. 1 All. 282; Talemand Singh v. 
Rukmina, X. L. B . 3 All. 353. See Book I., Ch, I., § 2, Q. 9.

( / )  Macn. Cons. Hindu Law, 60.
( j )  2 Str. It. L . 290, 290;. Sakvarlai v. Bhavdnji, 1 Bom. II. C.

It. at p. 198.
(A) ICalloeperscmd Singh v. Kapoor Koonwaree, 4 C. W. It. 65.
(i) See Bk. II. Introd. § 7 A  ; M. Venkata Krietna et al. v. M. 

Vonhotmaitnaimah, Mad. S. £>. A. B. for 1849, p. 5; Yivada Chiafca- 
inani., p. 261.

(,/) Narladftb&i v, MahMev Pfdrdyan, t  L. K. 5 Bom, 99,
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''
•• 'arrangements made to secure it. (a) Purchasers from the 

successor are bound or not, as they have or have not notice 
of the widow’s claim according to Srimati Bhagavati Dasi 
v. Kanailal et al. ; (b) a Bengal case, (e) As to the nature 
of the widow’s right as an indefeasible charge on the estate, 
opinions have differed, (cl) In Lahshman Ramchandra v. 
Batyabh&mabai (e) it was held that notice was not conclusive 
against the purchaser of property held by a surviving 
coparcener subject to a widow’s claim. The subject is in 
that case fully discussed.

Even a concubine and her offspring are entitled to sup
port. See below.

The son is bound to pay his father’ s debts and even those 
of his grandfather, ( f )  The contracts and obligations of 
his father in connexion with the estate pass to the heir

(ct) Saikvarlai v. Bhavunji, 1 Bom. H. C. E., at p. 198; VrandiocM- 
das v. Yamunabdi, 12 Bom. H. C. B. 229.
.(5) 8 B. L. R. 225 A. C. J.
(c) See Adhiranee Narain Coomary et al. v. Shona Mallee Pat 

Mahadai et al., I. L. R. 1 Cal. 365; Baboo Qoludc Chunder v. Ranee 
Ohilla Dayoe, 25 C. \V. R. 100. See also R&mlct} Thakursidds \\ 
Lakshmichmid Xmiiram et al., 1 Bom. H. C. R. 71 App.; and. Jokicrra 
Bibee v. Sreegopal Misser et al, I. L. R. 1 Cal, 470.

(<i) See Rdmchandra v Savitnbii, 4 Bom. IT. C. R. 73 A. 0, ,T. ;
JS5eeraldU v. Musst. Konsillah, 2 Agra R. 42 ; Musst. LolKkuar v. Ganga 
Bishan et al., 7 N. W. P. R. 261; Baijun Doobcy et al. v. Brij Bhooknn 
Ball, L. R. 2 I. A. 279 ; Koomaree Ilebia v. Roy Luchmeeput Singh 
ct al., 23 C. W. R. 33 ; Adhiranee Narain Coomary et al. v. Shona 
Mallee .Put Mahadai et al., 1. L. R. 1 Cal. 365 ; Mitakshara Ch. 1. Sen.
VII. 1 .2 ; Sec. I. 27.

(<?) I. L. R. 1 Bom. 262 ; 2 Th. 494; I. L. R. 2 Mad. 339.
(/) The obligation is made dependent on bis taking property from 

the ancestor, and limited by its amount by Bombay Act VII. of 1866.
A similar limitation is provided by the same Act in the case of family 
debts incurred daring the minority of a momber afterwards sued 
for them The protection extends to obligations incurred before a 
member attains 21 years of age. The general age of majority is now 
18. See Act IX. of 1875.
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tefangit, except when improperly incurred, (a )  Tho Judicial 
Committee indeed have laid down in the case o f an estate 
expressly held not to have been  self-acquired by a father that 
“  all the right and interest o f  the defendant in the zamiiulari 
which descended to him from his father, became assets in his 
hands”  “  liable for the debts duo from his father.’ ’ ( l )

§ 3 J?, (2) Adopted Sows.— An adoptedson and his descendants 
inherit in the same manner as natural sons and their de
scendants. In case, after an a d o p t io n  has been made, of 
the adopter having a legitimate son of his body, the 
adopted son receives a fourth of a share.

Bee Book I., Chap. I I ., See. 2, and See. <1, Q. 2, and 
for Authorities, see above § 3 A . (2) (3).

I f  a widow adopts a son in her husband’s name, the 
adopted son immediately inherits the deceased’ s property.
See Book I., Chap. II., Sec. 2, Q. 8, ss.

^Regarding- the interpretation of the expression “  a fourth 
o f  a share/' see § 3 A, (3) page 72.

Adopted sons of son’ s sons, or son’ s son’ s sons, likewise, 
take the plaoes o f their adoptive fathers. See above, § 3 A.
(2), page 71.
§ 8  5 .  (3) Sudras’ I llegitimate Sons.— On failure of legiti

mate sons o f the body, son’s sons, or son’s sons sons, the 
illegitimate son of a Siidra and his descendants in the male 
lino inherit the ancestor’s property. I f  legitimate children be 
living, the illegitimate son takes half a share.

(a) See Mirada Pt. I. Chap. III., 2, 4, 18; _ P.omiappn Pillai v. 
Pappuvdyyangrw, I. L. It. 4 Mad. .1. Gopdl Kristna hastn. v. Pern- 
ayyangdr.' l. L. B. 4 Mad. 236. As to the contract of tenancy see 
Venlmtesh Narayan Pai v. Krishn&ji Arjuv, Bom. H. C. Print. Judg.
1875, p. 361; BuUji Sitarmn SaihY. Bhibiji So yam Prabhn, Bom.
If. C. P. J. 1881, p. 181.

{V) Muttayan Ohettiarv. SamjiU Vim Panclia, decided 10th May 
1882, reversing I. L. B. 3 Mad. 370.

11 ir +-
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g ee jjqqJ. l> chap. II. , Sec. 8, and for Authorities 
#ee above, § S A, (3).

See § 3 J.. (8) above, page 72. That illegitimates o f the 
higher castes can claim maintenance only, while those of tho 
SMra caste are not catenates but inherit, is laid down 
in Pandaiya v. Puli et al. (a) See also Chmiurya Hun 
Murdun Syn v. Saliub Purhulad Syn. ( l )

According to Book I., Chap. II., Sec. 5, Q. 1, the 
legitimate son of au illegitimate son inherits his father’ s 
share, though the latter has died before his grandfather.
There is no express authority for this opinion. But still it 
appears to be in accordance with the general principles of 
the law of inheritance. For tho claim of the SMra’s ille
gitimate son to his father’s property, or, at least, to a part 
of it, is not contingent, but absolute, since, even if  he has 
legitimate half-brothers or half-sisters, half a share must be 
given to him. The Sudra’ s illegitimate son is therefore in a 
position more analogous to that of a legitimate son, than to

, (a) 1 M. H. C. R. 178.
(b) 7 M. I. A. 18, 60.
The Yiramitrodaya, following the Mit&kshard Ch. I., Sec. XI., paras.

40-13, in contemplating unequal marriages as possible though repre
hensible, assigns to the sons born from them a one-third or a half- 
share ol the paternal property, admitting of augmentation, except in 
tho case of a Brahman’s son by a Sddra wife, to a full share at the 
father's discretion. Vlrain., Tr. 98,129. An exception is, in the case of 
Brahmans, made of land; that a son by a Brahmani wife may take 
back from the donee, his half-brother oi‘ inferior grade. Ib. 98.

According to the Celtic laws of Ireland and Wales bastards might 
inherit, taking with the legitimate sons a share regulated by the will 
of the head of the clan. See Go. Bit. 176»and Hargrave’s Note. The 
laws wero connected as amongst the feldras with the general looseness 
of the marriage tie, which the husband could dissolve at will. See 
Ancient Laws of Wales, p. 46 § 64. According to the Lombard law the 
illegitimate was excluded from succession, but the legitimate son had 
to give him a provision in money.

' ■ * 1 ^
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Thatof relations who inherit by a right liable to obstruction.
Hence it would seem a correct doctrine that those laws 
which apply to the succession of sons and grandsons of legi
timate sons, should also be applied to his sons, i. e. that his 
sons should be considered to represent him, and to take, 
in case he dies before his father, the share which would have 
fallen to him.

In favour of this view we may adduce also the fact, that 
the rules treating of the rights of the illegitimate son are 
given by Vijnanesvara at the end of the chapter on the 
‘  apratibaudha daya,’ inheritance by indefeasible right, and 
form as it were an appendix to it. Hence it may be 
inferred that Vijnanesvara intended all the rules, previ
ously given, regarding sons in general, to apply also to 
him, except as far as they were apparently modified by the 
text of Yijiiavalkya. According to this, the failure of 
daughters and their sons is necessary before the illegitimate 
eon can. inherit the whole property: (a) See Mit. Chap. I.,
Sec. 12, and Chap. II., Sec. 2, pi. 6 ; and also above § 3 A.
(3) page 72.

The illegitimate offspring of a casual connexion may 
inherit, if duly recognized, (6) but a son born in sin (adul
tery or incest) is cot entitled to a sharo of the inheritance, (c)
He can claim only maintenance, [d)

Illegitimates inherit collaterally only by caste custom.
See Book I., Oh. II., Sec. 13, Q. 9; 2 Maen. H. L. 15;M it 
Cli. I., Sec. 11, pi. 31. (e) Inter so. the sons of the same 
concubine are regarded as brothers of the whole blood

(a) Bee MuMswmny Jagavera v. Ven&aimmra, 12 M. I- A- 220.
(t) Thukoo Bate v. Runta Baee, 2 Borr. R. 199 ; BiM  v. Oomnd, In.

I. R 1 Bom. 97.
(c) S. A, No. 12-t of 1877, NardyanbHrthi v. LavingbMrtU; Bon».

H. C,P. J. Vi for 1877, p. 173; S. C. I. L. R. 2 Bom. HI-
(cZ) Ibid, and 2 Str. H. 1. 68. *
( ' ) Niusur Mv.rtcjah v. Kowar Dhimvnmt Roy, I. Marsh. R. 601).
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