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'h^u ;^rffBee Book L, Ch. II., Sec. 11, Q. 4. They may form a united' 
family with their legitimate half-brothers. See Book I,, Gh. 
.11., See. 3, Q. 12.

The rule given by Yajnavalkya in favour o f the illegitimate 
son of a efedra, though separated in the Mitaksharfl, by a long 
commentary on the preceding slokas, yet in the original 
immediately follows them as part of a complete statement 
o f  the succession of sons according to their rant. Next 
follows the statement of heirs to one who leaves no male issue, 
that is, none o f the sons just enumerated, (a) What Yajfia- 
valkya obviously meant therefore was that in the absence of 
an auras son and of a daughter’s sou, a Shdra’s son by 
his slave should succeed. The daughter’ s son is the one just 
before specified as equal to a son, though there is a slight 
variance of expression owing to the term putrika suta first 

■ used not being in strictness applicable to the offspring o f a
Shdra. (5) Henco the word duhitra suta is substituted. 
By Yajnavalkya the daughter as well as the wife- is brought 
in after the Sons o f all classes, (c) It is only by interpretation 
on the part of the commentators that the daughter herself 
having been first allowed to be an appointed son has been 
placed before her son under texts probably intended to meet 
the case of no son of the enumerated classes surviving, nor 
any son or grandson of such a son. (i) I f  Yajnavalkya had 
intended to give to the Sudra’s daughter a place before his 
illegitimate son, ha would not in the next line have placed, 
the widow below that son and the daughter below the, widow. 
The texts quoted in the Mitakshara Chap. II,, Sec. II., para.
6 from Mann and'Vishnu (apart from Balambhatta’s gloss) 
show that on failure of descendants in the male line both the

(a) MiUkshara Chap. IX., Sec. I., pares. 2, 39. The term is aputra== 
BOnless.

(i) See Viramitrodayap. 121, Infra Bk. I,, Ch. II., S. 3, Q, 12, 13.
(<0 Sfiatoo Mitakshara Chap. II., Sec. I., para. 17.
(tl) See Mitakshara Chap. II., Sec. I I , paras. 2,6.
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V  fij&^prOscribod the succession o f the daughter’ s son and no! 
Without appointment («) o f the daughter herself, who came 
in at a later stage, {b) This mates it the more probable that 
the daughter’s son but not the daughter was intended to 
precede the illegitimate son, though the precedence assigned 
to him by some commentators over his own mother in ordi
nary cases is to be rejected, as Mitramisra says, on account 
o f the specification by Yajnavalkya of the daughter and not 
o f her son, as an heir, (c) In the case below Book I., Chap.
11., Sec. 3, Q. 8, the illegitimate son of a Mali is preferred to 
the widow. The widow could claim recognition, but she is 
postponed by the Sastri to the illegitimate son through the 
operation of Y^jnavalkya’ s text (d) and Vijiianesvara’s com
ment, (e) which provides for the daughter’sson and daughter 
but not for the widow. ( / )

It  seems anomalous that the widow should bo thus post
poned to the illegitimate son, and her own daughter and the 
daughter’s son. But according to the recognized rule of con
struction (g) the text of Yajnavalkya can be controlled only 
by another not reconcilable with its literal sense. Then 
the passages from Vishnu and Mann quoted Mit. Ch. II., Sec.
11., para. 6 show that at one stage o f the development of tho 
Hindu Law, the daughter’ s son and even the daughter were 
made equal to a man’ s own son, while the widow was still 
unprovided for, or reduced to a lower place. (/<) Yajrlaval- 
kya’s text belongs to this stage : so little progress had been

(«) Viramitrodaya, Transl. p. 121.
(b) Bhdi’i Nimdji v. Sundrdbai, 11 Bom. H. C. K. 274s. See infra 

Book I., Ch. II., Sec. 3 , Q. 10.
(c) Viramitrodaya, Transl. p. 184.
(d) MitAkshara Chap. I., Sco. XII., para. 1.
fa) Mitakshara Chap. I., See. XII.,* para 2.
( / )  So too the Viramitrodaya, Transl. pages 130, 176.
(g) See Viramitrodaya, Transl. p. 236.
(h) See Manu Chap. IX., 130, 116, 147. Vishnu Ch. XV., 4, 47. 

Compared with Gautama XXVI,, 18, ss., and Apasstamba IX, VI., 
14 ; Xaradi'. X III, 50, 51.
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made that the Rislii does not even name the. daughter’ s son 
except in this place; but this mention is enough.

It is to the patnl only that the sacred texts assign a 
right of inheritance, (a) .The English translation “  wife”  fails 
to indicate the distinction between the wife sharing her hus
band's sacrifices and the wife of an inferior order. (6) The 
Sfidra having no sacrifices to celebrate like the twice-born 
has no “  patnl”  to share them. The Asura marriage being 
a purchase gave to the wife no higher status than that of a

dasi”  or concubine, (e). But this or some even lower form 
was the appropriate one for Sfidras:(ci) the higher forms 
were not allowable until custom in some measure made them 
so,{e) and the different consequences of marriage according 
to the different forms ( / )  are traceable to a time and a 
custom in which community of property between the married 
pair was not recognized. ( g) Under such a system it is 
not at all surprising that the vilVs right of inheritance 
should not bo admitted. Nor is it strange that the developr 
mont of the purely Brahminieal law by which widows! in the 
higher castes benefited should not have embraced in its full 
extent the degraded Sudras. As to the wives in this caste, 
the-axpanding law loft them as it found them, while it 
readily adopted an existing custom in favour of illegitimate

(a) See below Book I., Ch. II„ Sec. 6 A, Q. 6. and above Introd- 
■See too Ylramitrodaya, Tran si. p. 173.

(b) Ifit. Ch. I., See. XI. 2. Ea. Bhag. Ch. XI., Sec. I., 48. Tirami- 
trodaya, Transl. p. 132.

(c) Srariti Cban.d, 160; Ylramitrodaya, loc. oit. ■
(d) liaudhayana makes mere sexual connexion a lawful form of 

union for Taisyas and Shdras, “ for,” he says, “ Taisyas and Sfidras 
are not particular about their wives.”  Shortly afterwards he says:
“ A female who has been bought for money is not a wife. She cannot 
assist at sacrifice offered to the gods or the manes. Kasyappa has 
pronounced her a slave.”  Baudli., Tr. p. 207.

(e) Cf. Vijiydrangam v. Lukefomm, 8 B. H. C. B.258-86 O. C, J.
( / )  Mitak. Chap. II., Sec. XI., 11,
(y) See the Chapter on Stridhan.
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'^ 2 -^ i^ w li io h  appeared reasonable to those whose own heirs 
might bo sons irregularly contributed to their families, and 
who looked on the Sudra marriages as virtually no more 
than licensed concubinage.(a)

The express provision in TajSavalkya’s text iu favour of 
the daughter’ s son may not improbably be traced in reality 
to a time when this kind of descent afforded the better 
assurance of a real connexion of blood. But it may be really 
an adoption for the Sfldras of a rule much repeated, though 
not intended for that caste. The advantageous position 
assigned to the daughter’ s son is traced by Jjmuta Vahana to 
his identification with the son of the appointed daughter, (b) 
in whose favour only, Jimilta Vahana says, the texts ex
pressly pronounce. He cites Bandhdyana’s text, (e) that 
the “  Putrika Sutam”  is to offer the pindas and apparently 
excludes the mere “  dauhitra”  from this right, which is 
assigned to him also however by Mann, (d) The introduc
tion of the daughter as well as her son may be due to a 
similar course of thought. The daughter appointed as a 
son being once recognized as a regular heir, (e) the daughter 
not appointed gained a place, ( / )  and in the passages cited 
as well as in Brahaspati (g) is mentioned without any men
tion of the wife. The texts were so far admitted as to the

(a) Soe Gautama CU. XIX.; Baudhayana, II., 2.
The Boman law furnishes an analogy in the case of slaves: “  quae 

'b a te s  vitae dignas observations logum non oredidit,”  and whoso 
unions, even under the Christian system, remained mere concubin
age in law until late in the 9th century. See Milmaa Hist., of Latin 
Christianity, vol. II., p. 15; Leeky, History of European Morals,
11.07.

(Z>) Daya Bliaga Chap. XI,, Sec. I I , 21.
,(•) At 1 W. & B.fist Ed.) 310, 315.
(d) Of. also Sankha and Likhita. Stokes’ H. L. B. 111.
(«) Mil;. Chap. I ,  Sec. XT, para. 3,

, ( / )  Maim Chap. IX , 180; Narada Chap X III , 50.
■■■''.(g) Days Bhitga Chap. X I, Sec. I I , 8,

•' •' 1®  i /V l  'A *' -'..V.i'v'r
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ouaras, but those specially favouring the wife as an heir, 
bearing only on the “  pafct,”  were not. (a)

§ 3 B. (4) W idows.— On failure of the three first descendants 
in the-'male line, of adopted sons, and in the case Of 
Siedras of illegitimate sons, a faithful widow inherits the 
estate of a separate householder, and the separate estate 
of a united coparcener.

See Book I., Chap. II., Sec. 6, and for Authorities, see 
Book I., Chap. I,, Sec. 2, Q. 4 ; Chap. II., Sec. 6 A, Q. II ;
Vyav. May-Chap. IV., Sec. VIII., p. 1, seq.

Under the strict Hindll law only such a widow inherits 
who was a dharmapatni, “"a wife taken for the fulfilment 
o f the law,”  who was lawfully wedded, and able to assist in 
the performance of the sacrificial rites. (6) As only a female 
married as a virgin could occupy such a position, the females 
who had been widowed and remarried (by Pat) were 
excluded from the succession to their second husband’s 
property. By Act XV. of 1856 this disability has been 
removed, and the legal relation of wife to a husband, whether

(a) See Book I., Ch. It, S. C, A. Q. 6, and the instance at Bouk I.,
Ch. V-, S. II., Q. 1 and 2.

The Salie and Burgundian laws excluded women from inheritance 
to land. The Wisigoths more influenced by the Roman law admitted 
the daughter’s succession, and this was in part adopted by the franks.
In England boe-laud was heritable by females, but in the foie-hind 
they could take no share. Hence possibly their exclusion by custom 
in some manors, see below.

(5) "A  wife of the same class is indicated by the term‘ patni’ itself, 
which signifies union through sacrifice.” Vtramifc., Transl. p. 152. A 
wife of a rank below a “  patni” would be entitled only to maintenance 
according to the Smriti Chandrika Ch. XI., and comments in 
Vtramit., Tr. p. 133, 153 j to succession only on fiulura of the wife of 
equal class, and that by analogy only, tho texts giving the right only to 
the “  patni," to whom the Smriti ChandriB, loc. cit. paras. 11,25, con
fines it. As to tho relative rank of" wives the first married has 
preoedonce. See Steele, L. C. 170. V

1 ' . •' '■ , m "



she is technically a pitted or not, is recognized as giving a 
right of inheritance to thy woman and legitimacy to tho 
children. («)

I f  a householder leaves more than one widow they share the 
estate equally. See Book I., Chap, II., Sec. 6 a , Q. 35and 33.

Two or more widows are usually regarded as taking a 
joint estate ; but this, though established by judicial decision 
in Madras and Bengal, does not appear to be the doctrine 
of the Mitak shard or of the VyaVahta. Mayukha. (6) In 
Madras it has been thought that the interest o.f one only of 
the widows could not be sold, (e)

Proved adultery bars the succession of a widow to her 
deceased husband’ s estate. But if she has once obtained it, 
subsequent unchastity does not afford a reason for depriving 
her of it. See Book I ,  Chap. VI., Soc. 3, Q. 6, Kemark.

During the widow’s survival no right vests in her hus
band’s brothers or the other heirs. Her life with respect to 
the .subsequent inheritance of heirs sought amongst her 
husband’s relatives is as a prolongation of bis. (d) Succes
sion ou the widow’s death opens to the husband’s qualified 
heirs then in existence, (e)

(a) See Vyav. May. Chap, IV., Sec. VIII., para. 3.; Steele, Law of 
Castes, 168, 169, 175, and the answers of the S&sfcris below, Bk, I.,
Oh- IL.Sec. 6i.

(b) Bulalihiduti Gomndas v. Keshavldl Clihotalal, 1! H. C. I . J. for 
1881, p. 320; Kotarbasapa v. Chanverova, 10 Bom. H. 0. B. 403.
Comp. JRindamma v. Venkata Hamapjpa et al., 3 Mad. H. C. .R. 268.

(c) Kathapa irmdl v. Venkabal, I. L It. 2 Mad. 394; Gajupcithi Nil- 
mani v. Gajapathi Radhamam, 1 lb. 300 ; B/vgioaudeen Doobeij v.
Myna Ba.ee, 11 M. I. A. 487.

y, {d) Reeder Chander v, Snnibhoo Chmider, 3 Cal. S. 11. A. K. 106;
Mured Jymnuee tiihiak v. Ramjoy Chovjdree, Ibid. 289.

(e) Lascmi Xarayun Singh et al, v. Tulsee Narayan Singh et al., 5 
Sel. S. II. A. R. 282 (Calc.); Nobin Chunder r. hear Chv.nler et al, 9 
C. W. B. 508 C. R .; Bhdslmr Trimbttb v. Mdh6.de» Rimjee et al., 6 Bom 
II. C. R. 14, O. C. J . ; P. C, in Bhoalun Moyee Debt a v. Ram Kishore 
Acliarjee, 10 M. I. A. 279.

12 H
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duties and rights attached to the. married state are 

governed by the customary law of the class or caste (ti) 
which regulates the form of the ceremony as well as the 
relations arising from it. (b) The law of the caste has been 
more or less subordinated in cases of disagreement to the 
general Hindu law, (e) and private agreements are licit allow
ed to control the customary law so as essentially to modify 
the obligations which it imposes, {cl) as by making the union 
dissoluble which the law regards as indissoluble.

The heritable rights of the widow are mainly derived from 
a moral unity existing between her and her deceased hus
band. (<?) The domestic fire must be maintained as a 
primary duty, and in its maintenance and the performance 
of the household rites the Hindi! wife must take part with 
her husband. ( / )  Thus, as the MhliSbtiftrat says ; (g} - “  A 
wife is necessary to the roan who would celebrate the family 
sacrifices effectually.”  Hence the husband comes for some 
purposes to be regarded as ”  even one person with his wife”  (h)

(a) ;AnU$e,er Cwsetjee v. Perozebdi, 6 1 . I. A. 348, 390; Moon- 
shoe Bmloor Rnheemy. Shwmtoomma, 11 lb. 551, 611; Skinner v.
Orde, 14 M. I. A. 309, 323; Rdhi t. Gunnel valad Tejd,l. L R 1 
Bom. 97, 116; Reg. v. Sambhw Ratjku, Ibid. 347 ; Mathura Ndikin 
T . 74-." Naikin, I. L. It. 4 Bom. 545, at 565 ss.

(7) Gat ha Ram Misirec v. Moohita Korkin Aiteah Domoonee, 14 
Deng. Law. Rep. 298 ; Rajkumar Noboclip Chimdro Deb llurmun v\
Rajah Dir Clundra Manikya, 25 C. W. B. 404, 414.

(c) Reg. v. Karsan Gojd, 2 Bora.. II. 0. II 117,125. Comp, Gant. XI.
20 ; Maim I I , 12, 18.

(d) Seetaram alias Kerra Seerah v. Mussamut Aheeree Heeranee,
ffj 20 C. W. K. 49.

(e) KthyAyana cited in M. Williams’ In. Wis. 160; Brihaspati in. 
the Srtiriti Chandvikit, C|i-XL, See. 1, para. 4; Manu, IX, 45.

( / )  Mann I I I ,  18; Baudbayan, Transl, p. 193.
(g) .Mann III , 67; I t ,  67; tX ,- 86, 87, 96; Apast. 99, 125,126;

.Coleb Dig. B. IV., T. 414; Smriti Cli&ndrikii, Oh. XL, Sec, I, 
para. 9.

(h) Maim IX , 45; Brihaspati, quoted by Eullilka on M. IX., 187.
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As mid or tli 3 ftomilu Law,  ̂NuplicB sunt diuuii juris 
et lmmmi mmmnnioatio.”  The wife’s gotra becomes that 
of her hnSband; («) her complete initiation is effected by her 
marriage; she renounces tho protection of her paternal 
manes and passes into the family of her husband, (b) The 
connexion being thus intimate there should be no litigation 
between tho married pair,(c) and according to Apastamba id) 
there can be no division between them. Any property 
which tho married woman may acquire is usually her hus
band’s. (e) A  thing delivered to her is effectually delivered 
to the husband, and what is received from her is as if received

h; } Steele 27 (n); in/w B, I., Cb. IV. B., Sea. 6, II. (b), Q. .3; 
hrdXabho\j v. Gdsvikui, L, B. 7 I. A. at p. 231.

Under the, Teutonic laws which reooguiaad the birth-law of each 
ns permanently adhering to him, there were exceptions (1) in Ilia 
case of a married woman whose coverture brought her under tho 
birth law of her husband, and (2) in that of a priest who came under 
the Roman law. 8m Savigny's History of the Roman Law, Chap. I l l  

(6) 2 SEr. H. L. 61; Sri Baghunadha v, Sri Bmxokishorc, L. B. 3 
In. A. 191. So amongst the Romans. Dio. Halic. II., 25.

(e) astr. H. L. 53. Co. Di.B. III. Ch. I..T. 10. Conjugal rights 
wero refused to the husband where the lower courts thought that 
compelling the wife to go to his house would bo dangerous to her 
personal safety. Hid Bhagvdn. v- Bdi Held, Bom. H. C. P. J. Pile y 
for 1880, p. 322.

(rf) See Earita in SmritiChan., Ch. II., Sec. 1, para. 39. Viramit., 
Trans, p. 59. Apastamba, Transl. p. lo5.

(e) Vvav. May., Ch. IV„ Sac. 10, para. 7; Coleb. Dig. Book III. 
Ch. I., T. 10 ; Nilrada II., XII. 80 ; Apast. 156 ; Maun VIII. -116 ; 1, 
Str. II. L. 28. KAty&yana quoted in Smriti Chandrika, Oh. IX., Sec. 1, 
path. 16. But see also Mit. Ch. II., Sec. 11. Riim.fieami P,utmydteH 
V .  Virasa^i PadeiyAtehi, 8 Mad. H. 0. B. 272. She is liable in her 
strtdhan only for a contract made jointly with her husband, while a 
woman contracting as a widow remains subject generally to the lia
bility after hor remarriage. Sarotam v. Hdnka, I- L. E- 6 Bom. *1, • >. 
Ndrdil'Tumi v. BU Sldvd, Ibid. 470. S. A. §81 of 1861; S. A .-167 
of 1869. When living separate without necessity she is fully liable 
for her debts. Nathubhdi Bhdllal V. Jcivlierliaijij I* L. I... 1 Bom. 121.

' V  ' " 7 '
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froth Imu.(ci) Her full ownership of her stridliim is subject to 
the qualification that her husband may dispose of it in case 
of distress, and that licr own power to alienate it is subject 
to control by him with tlie exception of the so-called Sau- 
dkyakam, the gifts of affectionate kinsmen. (6) See the 
Chapter on Stridhan.

The identity between the married pair being thus complete, 
Jagannatha cites Datta (r ) to the effect that “ wealth is 
common to the married pair” ; but this he explains as con
stituting in the wife only a secondary or subordinate property.
Her right in the husband’s estate is not mutual like the co
extensive rights of united brethren. It is dependent on 
the husband’s and ceases with its extinction, (d) Her legal 
existence is thus, in some measure, absorbed during her 
coverture in that of her husband, (e) His assent is specially 
necessary to her dealings with land according to Narada,
Part I., Ch. III., p. 27-29. ( / )  In case of unauthorized 
transactions she is liable in her stridhan, but not in her 
person, {(j) On her decease she shares in the benefit of

(a) Col. Dig. B. v . Ch, VII., T. 399 Comm. Her authority would, 
hovvever, be revoked perhaps by adultery as under the English law.
(See it  v. Kenny, L. R. 2 Q. B. D. 307), and the Indian Penal Code 
§ 378, illus. (o) assumes that her authority is limited by the extent 
of delegation from her husband. Comp. R. v. Hanmanta, I, L. R,
I Bora, at p. 622. As to household expenses see Apast., Tr, p. 136.

(fc) Reff.Y. Ndtlui Kalydn et al.,8 Bom, JEL C. R. 11 Cr. Ca.; Tukdrdm 
v. Gitndjee, Ibid. 129 A. C. J.; Vyav. May., Ch. IV.,See. 10, pi. Band 
10 ; Coleb. Dig., B. II., Oh. IV., T. 65; Bk. V., T. 478; Viramibro- 
daya, quoted below; Mann. II., 199; SmritiChandrika, Ch, IX., Sec.
% para. 12 ; 2 Macn. II. L. 35.

(c) Coleb. Dig. B. V. T. 415. See also the Sr.nri.ti Chandrika, Ch,
IX , Sec. 2, para. 14.

(d) Viramit., Trausl. 165,
(e) See Manu IX., 199, as construed by the Mayukha and Vira- 

mitrodaya.
( / )  See also D. lidyappardz v. Mallapudi Rdyudu ct at., 2 M. H,

C. it. 360-
($i) JSfathubhdi v. Jctvher Rdiji et al., In. L. It. 1 Bom. 121.
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“ Her husband’ s sacred fire, (a) her exeqaial ceremonies, 
according to the Mitakshara and the Nirnayasindn, are. to be 
performed by her husband, and in his absence by the mem
bers of his family, not by those <5f her own family, of birth.
Surviving her husband, and thus in a manner continuing 
his existence, (6) she procures benefits for his manes and those 
of his ancestors, (c) It is on her competence in this respect 
that according to the Smriti Chandrika (Trans, p. 151) her 
right to inherit depends. Devundti Bhatt therefore restricts 
the right, to the “  patni,”  refusing it to the wives of an inferior 
order, (d) and in the Viramitrodaya (<s) it is said that “  a wife 
espoused in the dsura or the like form has no right to the pro
perty when there is another espoused in an approved form,” 
because “ a woman purchased is not to be deemed a patru, 
since she cannot take part in a sacrifice to the gods or the 
manes; she is regarded as a slave,”  and " a  sonless wife other 

-than a patni is entitled only to maintenance even where the 
husband was separated.” ( / )

The Mitaksharii, also, Chap. II., Sec. 1, pi. 29, 6, (y) 
restricts the heritable right to the “ patni,”  the “ wedded 
wife who is chaste.”  Vijnftnesvara allows this right to 
operate in favour of the widow only of a divided coparcener

(a) Vlramifc, Transl. 133.
ft) P. 0. in Bhoohun Moyee Delia v. Sam Kishcite Acharjee, 10 M. I.

A. *179.11 2 'Murdrum Kolita v. Kerry Kolilany, In. L. It. 5 Calc. 770.
(c) Manu IX., 28. Viramit, Tr. p. 188. TCaty&yana quoted in M.

,'Willianj3 In. Wis. p. 109 Manu and Briliaspati, quoted in Smriti 
Chandrika, Ch. XX., Sec. I., paras. If,, 15.
■.(d) So Varadraja (Burnell’s Trans, p. 56) says, inheritance is pre
scribed, by the texts in which “ patni” is used; maintenance only by 
those ill which words ol inferior dignity are employed. See D&ya 
Bhaga, Ch. XI., Sec. 1, p. 49 (Stokes, H. I.. B. 318); Yyav. May.,
Ch. IV., See. 8, p, 2.

(r) Trans., p. 132. *
(/:) Trans, p. 193.
(g) Coleb. Dig. 11. V., T, 399 ; and see Smriti Chandrika, Ch. XI.,

Sec. 1, para- 4.



^0hhl, pi. 30)/but thus inheriting she obtains an ownership 
of the property (Ibid* Oh. L, Sec. 1, pi. 12), notwithstanding 
her general dependence (Oh. II., Sec. 1, pi. 2 5 )/(a) extend
ing even to a reversion, vested in her husband (b) which 
enables her, as contended in the Vyav. May., above quoted, 
to deal with the estate for some purposes by way of alienation 
or incumbrance. (0) She has an estate in her late husband's 
property, not a mere usufruct, (d) and not the less by reason 
of her being authorized to adopt, (.0) Her husband’s estate

. (a) See also Vlramitr., Trans, p. 136, and Smriti Chandrika, Cli. 
XL,. Sec. 1, paras. 19, 28.

(6) See Mwvosoondery Defect v. Hajvssuri jjmea, 2 C. W. R. 321,
(a) Steele’s Law of Caste, 174, ss. Viramitr. lop. oit.
(d) “ Assuming her (the widow) to be entitled to the zamimlari at all, 

the whole estate would for the time be vested in her absolutely for 
some purposes, though in some respects fora qualified interest; and 
until her death it would not be ascertained who would be entitled 
to s'ucceed, ”  P. C. in' KaAama Natchiar • v. Rajah of Shivaganga, 9 
M. I. A. at p. 604.

In Monirarn, Kalita v. Ken Kolitani (I. I j. R. 5 Cal. 776, S. 0. L. R 7 
I A. 115) the Privy Council say at p. 789 : ** According bo the Hindu 
law, a widow who succeeds to the estate of her husband in default 
of .male issue, whether she succeeds by inheritance or survivorship—- 
as to which see the Shivaganga case (9 M, I. A. 604) does not 
tako a mere life-estate in the property. The whole estate is for the 
time vested in her absolutely for some purposes, though in some re
spects for only a qualified interest. Her estate is ari anomalous one, 
and has been compared to that of a fcenant-in-tail. It would perhaps 
be more correct to say that she holds an estate of inheritance tq herself 
and the heirs of her husband. But whatever her estate is, it is clear 
that, until the termination of it, it is impossible to say who 
are the persons who will be entitled to succeed as heirs to hor 
husband. {Ibid. 604.) The succession does nob open to the heirs of 
the husband until the termination of the widow's estate. Upon the 
termination of that estafjp the property descends to those who would 
have been the heirs of the husband if he had lived up to and died at 
the moment of her death. 3> The case was one under the Bengal law,

(e) Umasunduri Dabee v. Sourohinee Dabee, I. L. R. 7 Cal. 288.

[ i  ( ML 9) J . "  LAW OF IXUE1UTANCB. I
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completely vests in her by way o f .inheritance,■ (a) not as a 
trust, (b) Her position has been assimilated to that of a 
tenant-in-tail; (c) though for the purposes of alienation it has 
been said that she / ‘ has only a life interest in immoveable 
property whether ancestral or no .’’ (cl) She represents the
estate so that under a decree against her for arrears of rent 
due by her husband (e) and a sale in execution the whole ■ 
interest passes, though, as is afterwards said, { / )  the widow 
was in the particular case sued as representative of her son, 
and it was intended that the son’s interest should be sold.(//)
“  In a suit brought by a third person, the object o f which

(ft) Biiala Nahana v Furihu HarULa. L. B. 2. Bom. 67. Vtramicr.,
Trans. p. 134 ; LdlchanclBamday&l t. Qnmtibdi, 8 Bom. H. C..E, 156,
0. C. J.

(h) Bhcriji Girdhnr eta l. v. Bai Khuslml, S. A. No. 334 of 1872 
' (Bom. H. C. P. J. F. for 1873, No. 63); TTurrydoss Dutt v. Slwetmutity 
VjvpOQmah Dossee et ctl., 6 M. I. A. 433.

. (c) Katama Natchiar y. The Rajah of Sliivaganga, 9M. I. A. 569.
See The Collector of Masuh'patamY. Cavaly Vencala Nuvrainappah, S it,
1. A. at p. 550. A widow retains without security proceeds of land 
taken by a Railway Company, Bindoo Bassinee v. Belie C'kv.nd, 1C. W.
R. 125 C. R. She may claim a definition of her share (Jhimna Knar 
v. Chain Sukh,l. L.R, 3 All. 400) when her husband has been separate, 
but not when she has been assigned his portion by way of mainten
ance in .in undivided family. Bhoop Singh v. Fkool Kooer, N. W.
P TT. C. R. for 1867, p. 368.

{(71 Viehnn Ganesh v. bielrdyan Pandurang) (Bom. H. C. P. J. P. for 
1875, p. 212) ; Bammidoss Mookerjea etal., v. Mtutt, Torinee, (7 M.
1. A. 169). Sen also, however, Lahhnibdi v. Gunpat Moroba, 5 Born.
H. C. R. 128 0. C. J. j and Doe Bern Goluchnoney Dabee y Digambar 
Day, 2 Bonin 198; Girdharee Singh v. Kolahnt, 2 M. 1. A. 397.

(e) Kcundvadhani Venkata Subbaiyav. Joysa Kaparingapoa, 8J[. II.
C. R, 116; Ndt'ha, Ilari ▼. Jamni, 8 Bom. H. C. R. 87 A. C. J. Bub 
see L. R. 2 1. A. 281 below, (g)

( / )  The General Manager of the llaj Durblmnga y. Maharajah 
Goomar Mdmapuising, 14 M. 1. A. 605.

(a) Daij-Un Doobey et al. v. Bn] Bhoohun Zotl, L. R. 2 In, A. 281.
The extent of the interest of the widow sold in execution thus depends 
on the nature of the action. Jolendro Mohmn Tagore v. Jogul Eishore,
I. L, R. 7 Cal.' 357.



-'^ isto  recover or to ohargo an estate of which a Hindu widow 
is proprietress* she will as defendant represent and protect 
the estate as well in respect of her own as of the reversionary, 
interest.”  (a) "She would,’* as said in another case, “ 'com
pletely'represent the estate, and under certain circumstances, 
the statute of limitations might run against the heirs to the 
estate, whoever they might he.”  (b) Those ‘ ‘ heirs,”  as 
pointed out in Musst. Bhxi/jbuUi Dali v. Chmvdri/ Bholanath 
Tha'koor et al„ (e) have not, during the widow’s life, “ a. 
vested remainder” according to the language of the English 
law, “ but merely a contingent one.” The “ reversioner,”  
therefore, as he is in some places called, cannot, during 
a widow’s life, obtain a declaration that he is entitled 
next in succession, (d) Nor can his contingent right be 
sold in execution. But the widow may* with the consent 
of first reversioners, relinquish her right in favour of

(а) Seetul Pershad v. Musst. Doolhin Beldam Konumr ei al, 11 M. I. ' « 
A. 268. “  The rule that a decree against a widow binds the eversionor
is subjeot to this qualification that there has been a fair trial in 
the former suit.”  Markby, J., in Brammoge Bosses v. Kristo Mohuv, 
Mookcrjee, I. jj. R. 2 Cal. at p. 224. The widow must protect the 
estate as well as represent it. Nogender Chunder Ghose v. Sreomuitg 
Kaminee Bosses, 11 M. I. A. 241; cf. Jenkins v. Robertson, L. B. 1 
Sc. App. at 122.

(б) TarineeChurn Gangooly et al. v . Watson Sf Co., 12 C. W. R.413 ; 
Nobincliundor et al. v. Guru Reread Boss, B L. R 1008 I'1. B .: Nana 
Kumar et al v. Badhu Kami, In. L. B. 1 All. 282. Raj Buttubhm v.
Oomesh Ghimdnr, I. Ii. R. 6 Cal. 44; Noferdos Roy v. Modhusnotidari,
I. L. R. 5 Cal. 732 referring to Shama Soonduri v. Swrut, Chunder 
I)VU, 8C. W. R. 500, and Giinga Pershad Kur V. Slmmlhdo 'Nat'h 
Bv.rmon, 22 C. W. R. 393.

(c) Tj . R 2 In. A. 261: see also Amritolal Show v. Raj ones Kant 
Mitter, Ibid. 113; and Doe Bern GolnckmOney Dabee v. Diggumber 
Day, 2 Bouln. 193 ; Rooder Chunder v. Sumbhoo Chunder, 3 C S.
D. A. R. 106; Musst. Jyiitmnee Dibidh v. Ramjoy Chowdne, Ibid. 289 ;
2 Tayl. a,nd Bell 279.

(d) Pranpntly Kooer v. holla Fidleh Bahadur Singh, 2 Hay, 608 ,
Shama 8omidaree ui al. v. Jumoona, 24 0. W. R. 86.

( v \ ,  IAW OF ITORKITANOE. . .[B O O K jQ J ^
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^TBSSond.. (a) He may however protect the estate against an 

improper alienation or waste. (b) That the widow and the 
‘ 'immediate reversionary lieir”  together may dealas they 
please with the property, is a proposition (e) that must now 
be read as qualified by the language of the Privy Council,
“ a transaction of this kind may become valid by the consent 
of the husband’s kindred, but the kindred in such a case 
must be understood to be all those who are likely to be 
interested in disputing the transaction.” (d) A suit against 
tlio widow is not open indiscriminately to. every ono in the 
line of succession. The nearest heir is the proper person to 
sue; remoter heirs must assign a sufficient reason for their 
claim to sue. (<s)

The Hindu law does not, it would seem, recognize vested 
or contingent remainders or executory devises ( / )  in the

(a) Protap Chunder Roy v. 8. Joymonee Dalse Chowdhrain tit at.,
1 C W li 98.

Q>) Bhih'iji Aptiji ▼, Jagann&th Vithal, 10 Bom. H. C R. 351.
Chottoo Misssr v. Jemah Misser, I. L. 11. 6 Cal. 198; Rani Amend 
Knnwar v. The Court of Wards, I. h. K, 0 Cal. 764, 772. “  Tko mere 
concurrence of a female relation,” it was said, “ albeit the nearest in 
succession, cannot be regarded as affording the slightest presumption 
that the alienation was a proper one.” Va-jivaii v. Ghelji Gakaldas,
I. L. R. 5 Bom. 563. The concurrence was that of the daughter, 
who, failing the widow, would take absolutely whether as heir to her 
mother or to her father. Infra Bk. I., Ch. II., § 14, X. A. 1 A, 3. Sen 
article on Sfcridkan. In Sia Dari v. G u t  Sahai, I. L. R. 3 All. 362 it 
was held that a remoter reversioner who had assented to a particular 
disposal by a widow and the heir next interested could not after
wards question tho transaction. See also Raj Bulluhh Sen v. Oomesh 
Chunder Boo*. I. T,. R. 5 Cal. 44.

(c) iS. Jadomoney I.)abee y. Saroda Prosono Mooherjee et at, 1 Bonin.
120; M'ohurd K'.Tnen Geer v Busrjeet Roy and others, 14 C. W. B. 379.

(<fl Raj  LuhheeDelia'v. Gokool Chandra Chowdhry, ISM.I. A. 228.
See also Koover Goolab Sing v. Iiao Kuran Singh, M M.. 1. A. 176 S.
C. T. L. R. 2 All. 141.

(c) Rani Anand Koer v. The Ccwt of Wards, h. "R. 8 I- A. 14.
( /)  Soo Msuri. Bhoobim Moyee Delia V. Ram Eishore Acharjee 

Chowdhry, 10 M. T. A. 279.
13 H ■
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— exact sense o f the English law. (a) It assigns to the widow 

either an ownership of the property merely for use, as in 
Bengal, (b) with it special power in ease o f  absolute necessity 
to mortgage or sell it for her subsistence or other approved 
purposes • («) or else, as under the Mi tab ah aril law, an owner
ship fully vested subject only to restrictions on alienation, (d) 
at least of immoveables, (e) arising from her dependence) or 
the recognition o f  interests that the, estate must provide for.

ui] See Col, Dig. B. v.-T. 76. Com. ad fin. A  cloviso to several 
sons with cross remainders in favour of the survivors is good under 
Hindd law, but the testamentary power as,to “  contingent remainders 
and exocutory devises is not to be regulated or governed by way of 
analogy to the law of England, which law applies to the wants of a 
state of: society widely differing from that Which prevails aniongst 
■Hindis in India.”  Willes, J., in the Tagore case, jj. R. S. I. A. at 
p. 70, quoting Bkoobun Moyae Dehiu, v. Ram Kishare Chow&ry, 10 M.
I. A , 279. In the ease in question the interest of the heir expectant 
is a, mere contingency not saleable. RameJmndra dFantra Daev. 
Dharma Bdrdya-n Chucherhid-ty, 7 Deng. L. B. 34.

(4) Daya Bhaga, Ch. XT, Sec. 1, pi. 56. Thus it is, perhaps, that 
in Bengal the limited character of her right being emphasized a 
surrender by a widow to tha then next heirs immediately vests the 
property in them in possession as if she had then died. Boferdoss 
Hoy V. Modlm Socmduri Bo.rmoniti, I. L. It. 5 Gal. 7152.

(c) Daya Bhftga, Ch. XI., Sec. 1, pi. 62 j Ghunchvhuhe Dehia, v.
Brody, 9 C. W. B. 584; La/cohncm Bamclicmclra, Joe-1.!, and. another v. 
Satyabhdindbdi, I. L.R. 2 Bom., at p 503 et ss. Seethe opinion of Sir W. 
Ifftcnaghten in Boo Bom Gunganardm V . Bulram Bgnnerjne, East's 
Notes Ho. 85, 2 Morley’s Digest at p. 155, but also the judgment 
of East, C. J.. in Cossinaut Bysaek et al. v. Hurroosogndnj Dosseeet ah,
Ko. 124, at p. 198 of the same volume, with which may be compared 
the remarks of Jx. H. Wilson in vol. V. of his works, pp. 1 ss.

(d) See the judgment of Sir M. Westropp, C. J., in Bhald Najiana v. 
Parbhu Bari, above quoted; Vyav. May. Ch. IV •, Sec. 10, pi. 8 ; Mit.
Ch. II., Sec. 1, pi. 31, 32; Colebrooko, in 2 Str. H. L. 272, 407; and 
Ellis, ibid., 208.

(e) Yiramit., Transl. p. 138 ss. Bhaiji Girdh.tr oi <*Z. v. Bdi Klmshal,
Bom. 11 C. P. J. 1 fe?8 No, 63; Ram Kishcn Singh v. Cheat Bannov,
C. W. it. Sp. No. 101; Dnnrgrt Payee v. Patent K Payee, 5 .0. W. Tt. 141 ;
Muss,mint Tlwkoor Bayhee v. Ttai Baliuk Ram, 10 0. W- R. 3 P. C

/ v ' - '
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wKo analogy of the law of partition is applied by the Mitak- 
alwrft, Ch. II., Sec. l,«nd by tlio Snbodlunij to tUedetormiiift- 1 „ ' 
tioa of her estate (a) She may sell or incumber theproperty 
principally, besides, payment of lior husband’s debts and her 
own necessary, subsistence, (b) for two objects, the fulfilment 

- of religious duties and- the grant of charitable donations, (c)
Gifts in Kyisbnarpan have been looked on with much favour 
by the Bombay Sastris, who say that the property may be 
disposed of for necessaries, for charity, .and for the main
tenance of the husband’s business. (<?) A  pilgrimage may 
be undertaken at the cost of the estate, (e) and a daughter 
may be portioned out of it. ( / )  The gift of one-half of the '
property in “  Kyisbaarpan”  (y) would now hardly be sanc
tioned, and the right, assumed in some instances by a mother 
to fulfil in this way a supposed duty to the deceased, would 

: 1; certainly be disallowed, ( h )  Korean the mother strip the

(a) Sue below Partition; Coleb. Big. B. v. T. 87, Comm.;! Str.
11. L. 333.

(b) Sahharam v. JdnHbdi, Bom. H. C P. J. Pile for 1878, p. 139.
(c) Navactii, Pc. I., Oh. III.,, Sick as 29, 30, 36, 44 ; Raj Lykkee 

Debia v. Gohool Chandra Chowdhry, 1.3 M. 1, A. 209 ; Vyav- May. Ch.
IV'.,. Sec. 8, p. 14.

The separation of the estates of spouses contemplated by the Teuto
nic Codes was sometimes prevented by mutual donation which they 
allowed, and by which the survivor took the usufruct of the whole for 
life. This was accompanied by a right to alienate for an urgent 
necessity or for pious uses according to the Eipuarian Laws Tit. 48, 49.

« )  See below, Ch. II., S. 14,. I. A 4, Q. 10; and Kupobr Blumanee 
V. Sevukram Seoshunker, I Borr. 448.

(fi) Mutteeram Kowar v. Gopaul Snh.nr. 11 B. L. R. 416-
( /  ) Wort. L. C. 638; Steele I. ( 176.
iff) As in Ch. II., Sec. 14, I. A. 4, Q. 10; see Ellis in 2 Str. H. h ■

408, 410; K-trtiek Chunder v, Qour Mokun Roy, 1 C. W. R- 43 (a 
Bengal case).

(it) Q, 726, 727 MSS. Surat, A. D. 1847. Custom seems in 
many instances to have assigned to the surviving mother a position 
superior to that of her tson’s widow. Examples are to be found in 
Borradaile’a Caste Rules, and see Steele L. C. 175. .V&radu, franal-
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widow of the estate by an adoption to the deceased’s father ..(«*)
In Bengal the Courts have given effect to a widow’s resigna
tion of tho succession in exchange for an annuity,(ij>) and 
to her relinquishment with consent of first “  reversioner” in 
favour of second, (c)

A  widow may borrow money on the estate for its effectual 
cultivation.{d) But she has no authority to waste the pro
perty. "  Although according to law of the Western Schools (e) 
the widow may have a power of disposing of moveable pro- 
portv inherited from her husband, ( / )  which she has not 
under the law of Bengal, she is by the one law as by tlie 
other restricted from alienating any: .immoveable property

p. 19. The very early age at which a Hindu wile joins her husband 
enables the mother-in-law to assert a supremacy which iu many cases 
is retained for Ufa, even after the husband’s death. Inheritance by 
the mother does not under such circumstances appear unreasonable, 
especially when the widow is still very young. “ Sharpe remarks of 
ancient Egypt that ‘ here as in Persia and Judaea the king’s mother • 
often held rank above his wife.’ In China.........there exists the
supremacy of the female parent second only to that of the male 
parent, and the same thing occurs in Japan.”  H, Spencer in 
Fortnightly Review No. 172 N. S-, p. 528.

; ijS- 'a \ Bhoobun Moyee Vebia v. Ram I&hore Acharjee, 10 M., I, A.
279. If a widow and a mother adopt different boys, tho mu adopted 
by the widow takes the estate, Q. 1761, MSS. See below Clx. II.,
See. 6 A., Q 22.
; (6.) Shama Sognduree et nil. v. Shnrut Chwnder Butt et atij 8 G.
YV. R, 500; Lalla Koondu Lull et at, v. Lalla lialee Per shad etui.,
22 Ilid. 307 ; Gunga Penhad Kar v. Shambhoonath Burmun el al., 22 
Ibid. 893i

(r) Protap Chunder Roy V. S. Joymonee Babee Chowdhrain et al., 1
0. W. U. 98.

{d) Koor Oodey Singh v. Venal Chund et al., 5 N. W. P. R. 197. 
jy  (e) Mnnsookrdm v. Prinjeevandds et al., 9 Harr. 396; On] air,ion ay

Bossee et al. v. Sagormoney Bossee, 1 Taylor and Bell, 370 ; Uurryiaes 
Unit v. Rungimmoney Lessee et al., 2 Ibid. 279: Goluckmoney 7 
v. Bigyurnber Bay, 2 Bouln. 201; JBMH Ndlmnd v. Parbhw Mari,
1. L. it. 2 Bom. 67.

( / )  See Nilrada I., III., 30; Pranjeevaudis et al. v. Bewcoorbdi et 
al, 1 Bom. H. O. B. 130.

; ; - i r S . i f ; ;; v v - !:-



wlii' li slie has so Inherited,” (a ) alienating, that is, without 
a special justification. Thus she cannot, as against the 
collateral heirs, alienate by a mere deed ol gift. (h) A sale 
made by her 'without authority may, according to several 
decisions, endure for her own life, but any one proposing to 
take a greater interest is bound to prove a necessity for the 
sale, or at least a primd facie case of necessity, (c) I f  how
ever the purchaser acts in good faith, the transaction is not 
wholly vitiated l>y some excess o f the widow's powers as rigor
ously construed, and he is not bound to see to the appli
cation o f the purchase-money. (A)

(а) Mont. Thakoor Deyhee v. llai BaUtk Bam, 11 M. !• A. 176, 
cited in Brij Tt.ddr Bo.hodur Singh v. Bii/ni Janhi Boer, h K - & 1- 
A. 16. Colebroolce and Ellis in 2 Str. H. L. 107 ss.; and B ' Amba 
v. Mmodar TAlbhai et al, S- A. No. 217 of 1871, decided lljsh 
August 1871 (see Bora- it. 0. P. J. S’, for 1871). Steele L. C. 175. 
Bhugwanieen Voobey v. Myna Bdi, 11 M. T. A. 487.

(б) Keerul Sing v. Koolakul Sing et al., 2 M. I. A. 331.
(ci) Gorya JIalya v. JJndH et ah, S. A. No. 455 of 1873 (Bora, If. C.

P. ,T. E. for 1874, p. 125); Bhcm Vanlcobd v. Govind Yeswant, Bom H.
C. P. .1. for 1878, p. 60 ; Kcmesvar Prasad v. Bm  Bahadur Singh, I. 
fj.R . 6 Cal. 843 (P. 00 ; Maydraia v. Motdrdm, 2Bom. H. C. E. 313; 
Me.lgir.appa v. Shivdppo6 Bora. It C. R. 270, A. C. J. ; MmssI, 
Bh'.hjbulti Base v Chowdry Bholcmath Thakoor et ah, B E. 2 In. A.
261; Govind Monee .Dosses v. Sham Lai Bijsack et al, C. W. It, S’. B.
R. 165; The Collector of MqsuKpqtamv. Cavaly Vencata Narrainappah,
8 M. I. A. 529; Cavaly Voncata Narrainappah v. The Collector of 
Masulipalam, 11 M. I. A. 619 ; Raj Luhhee Behia v. Gnkool Chandra 
Chowdhry, 13 M. I. A. 209 ; Kooer Goolab Singh et al. v. Kao Knrnn 
Sing. 14 M. I. A. 176; Bhaiji Girdlmr et al. v. Bdi Khwhat, Bom. H.
C. P. J. 17, 1873 No. 68, A widow can dispose only of liei widow’s 
estate in her deceased husband’s property, and that estate would 
determine either upon lier death or upon her second marriage,’ per 
Westropp, C. J , in Gurunath, Nilk/mth v. Krishnaji Govind, I. L. R. 4 
Bom. 462, 464, S. C. Bom. Ft. C. P. J. for 1880, p. 59.

(cl) Phaokhnnd Iiallrr. Hiighootmn Si'haye, 9 C. W. U 108. Com
pare Tl'unoorrianpersav.d .Panday v. Mnsst. Bahoyee Munraj hooivweree,
6M. I. A. 393. See also Kamikhaprasad et al v. Srimati Jagadambcc 
I)asi et al., 5 B. L. R 508. The creditor must enquire as to the 
purpose and must explain the instrument to the widow. Baboo 
Kameswtir Prasad v Bun Bahadur Singh, L. E. 8 I. A. at pp. 10, 11

\ A  ^ u iin icT fO J I .'J  DIYIDED FAMILY. WIDOWS. l O r ^ J ,
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p n0 0c canges justifying an alienation of the estate k 

payment of, the husband’s debts. The willow is bound 16 ; 
discharge them, (a) Not, however, if barred by limitation, 
according to a dictum of the Bombay High Court, (b} 
though she is not bound to avail herself of that plea, (c) any 
more than is a managing member in the case of an ancestral 
debt. Yet hit acknowledgment would not, it has been said, 
revive the barred debt, except as against himself, (d) A re
striction of the power to pay debts out of the estate might 
however be regarded perhaps as trenching in some degree 
upon the religious law of the Hindus. How strong the 
obligation is which that imposes may be seen from Blc, L,
Oh. II., Sec. 6 A., Q. 7, and Nhrada, Pt. I., Oh. IIL, Id, 
The mere recital in a widow’s deed of sale of the object is 
not enough to prove it. There should be a concurrence, of 
the relatives interested.(e) For her own debts the estate after 
her death is not answerable.(/)

The widow’s powers o f alienation are not enlarged by , 
there being no heirs to tako oil her death. The State then 
Succeeds; and the restrictions are inseparable from her 
estate. (</) The rule applies to the widow of a collateral

(а) Gopeymohun v. Sebun Cover et al., Bast’s Notes, case No. 64.
(б) Melgirappa v. Shiodppa, 6 Bom. H O B .  270 A. G. 3., supra.
(c) Bkd!d Ndhdnd v. Parbhu Sari, I. L. It- 2 Bom. 67 supra.
(d) Gopalnarain Mozooruda/r v. Muddow/utty Guptee, 14 B. 1,. It. 1.9,
(e) Raj Lukliee Debia V. Gokool Chandra Chowdhry, 3 B. L. It. 57 P. 0.
( / )  Chnndrabulee Debia v Brody, 9 C. W. It. 584; Chotioo Misser

v. Jcniah Misscr, I. L. It. 6 Cal. 198.
{g) The Collector of Masulipatamv. Cartrdy Venoatu Nmraimppah,

8 M. I. A. 500. For the grounds which have been deemed to 
justify a widow’s alienation of property see Tlmroolram v. Nara
yanans, 2 Borr. R. 223; Gopal Chunder v. Gour Monee Uossee et al., 0 
O. W. R. 52; Raj Chunder Debar. Sheeshoo Ram Dob et al., 7 Ibid.
146 ; Rim jest Ram v. Mohamed Waris, 21 Ibid. 49 ; as to the burden 
of proof, Munsookrdm Mimkisordds v, Pninjeertmd.de et el., 9 Harr. It,
396. Ratification of a lease by a widow, Jl ihesh Chunder Bose et al. v. 
Vgrakant Banerjee et al, 24 C. W. It. 127 C. It.

‘ ■■■■
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succeeding in default of nearer heirs, (a) It will- he seen 
below, Bk. L, Chap. II., Sec. 9, Q. 7, that the restriction is 
applied to a mother inheriting from a son, though such pros 
party is commonly reckoned as stndhan.(6) On this point 
see further in the Chapter on Stridhan.

Two or more Hindi widows of the same man, according 
to the general doctrine, inherit from him a joint estate; ( c) 
and though they enjoy separately, the estate still remains 
joint according to the later decisions,(d) so that grandsons, 
through a daughter of one widow, who had been awarded a 
separate enjoyment of a moiety, were excluded by the 
co-widow, (e) A right to partition as between two widows 
does not,'it lias been said, exist in ordinary cases, ( / )  bub 
the Vyavahara May ilk ha (Ch, IV., Sec. 8., pi. 9,) says, “ If 
more than one, they are to divide.”  (g) So too the Vi rami 
trodaya, Transl, p. 153 : “ Wives of the same class with the 
husband shall take the estate dividing it amongst them.’5 
This, which is the doctrine of the Mit&kshara also, Ch. II.,
Sec. 1, para. 5, though omitted by Colebrooke, seems to 
have been recognized as the law in Bombay, (h) and the

(а) Bliarmangavda v. Rudrapgttadd, I. L. R. 4 Bom. 181.
(б) IHndyekAnantdf&o el al. v. Lukahmibai et ad., 1 Bom. H.C.It. 117.
(c) Bhngwandeen Doobey v. Myna Bai, 11 M. I. A. 487; each an 

equal share according to Thakurain Bmncmund Koer v. Thakurain 
Raghmath Koer and another, L. R. 9 I. A. 41.

(d) Shri Gajapdthi Nila -Mam Patta Mahadevi Oarn v. Shri 
Gajapathi Radhamani Patta Malta Devi Gam, L: R. 4 I. A. 212; S C.
I. L. R. 1 Mad. 290.

(e) Rindamma. v. Venkataramgppa et al, 3 M. II. C. R. 268; see 
Bk. I., Ch. II., Sec. 6 A., Q. 89, 40.

( /)  Jijoyia.rnlo Bayi et al v. Kamakshi Bayi et ah, 3 M. H. C. It- 
424; Kathuperawml v. Venkabai, I. L. E. 2 Mad, 194.

(g) See Stokes’ II. L. B. 86, 52 and note (a). To the same effect 
is the Smrifci Chandrika, Ch. X I , Sec. 1, pi. 57. So 2 Str. H. L. 90.

(It) Rnmea (applicant) v. Bhagee (caveatrix), 1 Bom. II. C. R. 66, 
where cases are cited from Bengal and the X. W- Provinces. See 
below, Bk. I., Ch. II., Sec. 14, I. A. 1, Q, 3, where the answer
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right by survivorship of one of two widows was not appar
ently recognized in the ease of Raj Lukhee Delia v. Gokool 
Chandra Ckowdhry; (a)see Bk. I., Oh. I ISec .  6 A.,-Q. 85,36,

On the death of a widow the Bengal law gives the inherited 
property to the then existing next heir of the last male 
owner. In Bombay the succession varies, as it is governed 
by the law of the MitaksharH or of the Vyavahara Mayftkha. 
These authorities agree to a certain point and then diverge 
widely. See below, Bk. I., Oh. IV., and the chapter on 
Stridhan. The widow of the nearest male sapinda of a 
pre-deceased husband, there being no male lineal descendant 
in the nearest collateral line, was, in Bai Ambd v. Bdmadar 
IMhhdi,{b) pronounced on. that ground to be the heiress of a 
Hindi! widow deceased.

§ 8 B. (5) Daughtebs.—On failure of the first three 
descendants in the male line, of adopted sons, and of a 
widow, a daughter inherits the estate of a separate 
householder, and the separate property of a, united 
coparcener. An unmarried daughter has the preference 
over a married one, and a poor married one over a rich 
married one.

See Book I., Chap. II., Sec. 7; and for authorities, see 
Book I., Chap. I., Sec. 2, Q. 4; Chap. II., Sec. 7, Q. 19.
Mit. Chap. II., Sec. 2, pp. 1 to 4; Sec. XI. para. 13. ■ and 
Vyav. May., Chap. IV., Sec. 8, p. 10 ss.

If there are several daughters living in the same condition,
i. e. being all unmarried, or all married and poor, or all

implies a succession to separate interests by the two widows, and 
above p. 89. The equal widows not having an independent joint 
ownership along with their husbands as in the ease of undivided sons 
would not be subjects of unobstructed inheritance according to 
Vijnanesvar&’s idea, but rather of an ownership descending on each 
as to her own portion, which implies at least a mental partition.

(а) 13 M. I. A. 209.
(б) See Bom. H. C. P. J. F. 1871, S. A. No. 217 of 1871.



"] DifibA family, daughters, 105
married- and rich, they share the estate of their father 
equally. 8& Book 1., Cliap. II., Sec. ?, Q. 19, The cir
cumstance of having or not having a son is in Bombay 
indifferent*!«)

Tn Srimaii Uma Devi v. Goltidanattd Das M a l id p a lr a  (h) 
the Judicial Committee adopted the statement of the 
Benares law given in 1 Macn. H. L, 22, “  that a maiden is .in 
the first instance entitled to the property; failing her, that 
the succession, devolves on the married daughters who are 
indigent, to the exclusion of the, wealthy daughters'; that, in 
default of indigent daughters, the wealthy daughters are 
competent to inherit; but no preference is given to a 
duughtev who has or is likely to have male issue, over a 
daughter who is barren, or a childless widow/5

The preference of the unmarried daughters over the 
married ones seems to be founded on the principle that, Be
fore all, a suitable provision for the marriage of daughters 
must be made. Bor the historical origin of the daughter's, 
right of succession see Bhau JNdnaji Vtpdt v, Simdrabai,(c) 
Simmani Ammdl v. Mntlamrndl, (<?,) and above p, 84. (e)

Regarding the case where a Sftdra leaves a daughter and 
an illegitimate son, see § 3 B, (3), above p. 81 ss.

In the case of AmrilolalBose v. Bajoneelcant Mitter,( f ) .the 
Privy Council say, “  There is a great analogy between the 
case of widows and that of daughter's, though the pretension 
of daughters is inferior to that of widows.55 Daughters in

(а) Bakubai v. McmeMb&i, 2 Bom.'H. C. R. 6 -, 'Poli v, Narotmn 
Bap'.i et al., 6 Bom. H. C. R. 183, A. C. S.

(б) 9 M. I. A. at p. 512.
(o) 11 Bom,. I t. C. R. 249, 273.
(d) I L. R. 3 Mad- 265, 267.
(«) The very gradual establishment of daughter’s rights of -succes

sion in Ireland and other countries in Europe is shown in O5Curry’ s 
Lectures, Introd. by Dr. Sullivan, p. 170 ss.

( / )  L. R. 2 In. A. 113.
; W in -

1 ' __
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Bombay, however, occupy a position superior to widows, 
according to the prevailing doctrine as to the restrictions 
on a widow’s estate, aa they may freely dispose of the 
property of their fathers, which they have taken by inherit
ance, tbeii‘ estate being regarded as absolute, (a) They take,
moreover, in the Bom bay Presidency, separate interests 
excluding the right of survivorship (b) contrary to the 
rule applied in Bengal (c) and Madras. (J) Nor have they ip 
Bombay been regarded hitherto as mere life-ten ants, (e) as to 

. some extent they appear to be in. Madras ( f ) and Bengal, (y)

(«) Sec Haribhat v. Damodarblat, I. Jj. R. 3 Barn. 171, and the 
cases there cited, and Bctbdji v. Bdldji, I. L. R. 6 Bo. 660; StrmvMu 
Mutttt YitAa Bagmada- Rani v. Dorasinpa Tovar, 6 Mad. H. 0. It. 
p. 310. See, however, Mntta Vadvgrmadha Tovar v. Dorasinga Tevar,
L. B. 8 I. A. 99, 108, a Madras case.

(h) Bulakidds v. KeshavlAl, I . L. B. 6 Bom. 85, referring to I. It
'S,. 3 Bom. 171 supra.

(e) A.mritolal Soso v. Rajoiiedkasit D/Iitter, 35. It. 11. A.* 113.
, {d) 6 Mad. II. C. It. 310 supra («).

(c) See I, L. 11. *3 Bom. 171, and the cases there cited.
(j) Simwiani Animal v. Muttammal, I. L. It. 3 Mad. at p. 268. 

h y ( g) Dev Per shad v. Lujoo Roy, 20 0. W. R. 102 ; Doibkii facer  v.
Burma Deo Sahoy 22 C. W. It. 55, C. It. quoting The Collector of 
Masulipalam v. Oavalij Vencata Narrainappah, 8 M. I. A. 551, and 
Mussnrnat Tbakoor Dcyhee v. Rni Baluk Ram, 11 M. I. A. 172. But 
jn i  str. H- L. 139, 2nd ed., (pp. 160-161,1st ed.) it is said : “  Accord
ing to one opinion, not only the sons of daughters, but the daughters 
o f  daughters a-lso inherit, in default of sons, but this does not 
appear to have been sustained ; on the other hand, where there are 
sons, their right of succession is postponed to that of other daughters 
0f the deceased ; and, where such sons are numerous, when they do 
take, they take per stirpes and not per capita. Authorities postpon- 
ing still further their right have been denied ; but the succession 
in the descending line from the daughter proceeds no further, the 
funeral cake stopping with the son ; which is an answer to the claim 
of the sons son, grounded on the property having belonged to his 
father. Neither, according to JlmAta 'Vahana, on failure of issue, 
does the inheritance, so descending on the daughter, go, like her strl- 
dhana, to her husband surviving her, but to those who would have
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Barrenness is not as in Bengal a cause of exclusion, (a) the, 
theory on which the daughter is admitted in Bombay being 
essentially different.

. § 3 B. (6) D aughter’ s Sows.—On failure of the three first 
descendants in the male line, of adopted sons, of widows, 
and of daughters, a daughter’s son miter its the estate of a 
separate grihasthn, and the separate property of a united 
coparcener.
Sea Book I., Chap. II., Sec. 8; and for Authorities, 

see Book I., Chap. II., Sec. 8, Q. 1 and 5.

Regarding the case where a Sfidra leaves an illegitimate 
son, and a daughter’s son, see above §3 B. (3), pp. 85, 86.

If a separate householder leaves two daughters, one of 
whom dies after her father, but before the division of his 
estate has been effected, leaving at the same time a son, this 
son, according .to the doctrine of the Bombay Sastris, 
will inherit the share which would have fallen to her. See 
Remarks to Book I., Chap. II., Sec. 7, Q. 1 and 3. This 
view is supported by the analogous case of the “ brother 
and the brother’s sons,”  regarding which the Mitakshara,
Chap. II., Sec. 4, para. 8, states expressly as follows:—

“  In case of competition between brothers and nephews, 
the nephews have no title to the succession, fpr their right
succeeded, had it never vested in suoh daughter; hut by the South
ern authorities, it classes as stridhana, and descends accordingly.
And, upon the same principle, the husband is precluded during her 
life from appropriating it, unless for the performance of some indis
pensable duty, or under circumstances of extreme distress. Whereas 
the daughter’ s own power over it is greater than that of the widow 
of the deceased, whose condition is essentially one of considerable 
restraint.”  And the Privy Council recognize a possible difference in 
favour of the daughter,* though this is now superseded by what is 
said in Muttu Vaduganadha Tevar’s casef against women’s trans
mitting to their own heirs property which they take by inheritance.

(a) Simmani Animal v. Muttammul, I. L. B. 3 Mad. 265.

* Hurrydoss Bull v. Sreemutty Uppoomah Dossee, 6 M. I. A. 445. 
t  L. E. 8 I. A. 99, 109..

• G%>\
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of inl.ierii.anco is declared to bo on failure of brothers (see 
Sec, 1, p. 2.) However, when a brother has died leaving nO 
male issue (nor other nearer heir) , and the estate has conse 
quently devolved on his brothers indifferently, if any of them ; 
die before a partition of their brother’s estate takes place, his 
sons do in that case acquire a title through their father.”  (d)

That the principle laid down in this passage is applicable 
also to.the case of the daughters and daughters’ sons fol
lows from the maxim of interpretation, according to which a 
rule given for a special case is applicable to all analogous 
cases, though no indication to that effect may have been 
given. For, the Hindu law-books often give, as the Sastris 
express it, only the “  dikpradarsana,”  the indication of the 
direction, not exhaustive rules. Examples showing that the 
authors of the Mitakshara and Mayukha and other works 
interpreted the ancient Spiritism this manner are frequently 
met with. Thns, the rule that unmarried daughters inherit 
before married ones [see above § 8 B. (5) ] is given by Gau
tama with respect to the succession to their mothers’ stri- 
dhana, (see Gautama 28, Su. 21), But both VijS&nesvnra 
and Mlukantha apply it also to the daughters’ succession to 
their father’s property. From the analogy of the case of 
“ brothers and brothers’ sons,” it follows also that in no 
other case, than the one just considered, do daughters’ sons 
share the inheritance with daughters.

Such is the doctrine prevailing in Bombay where each 
daughter, taking a present right by inheritance, is thought 
on her death to transmit it to her own proper heirs subject 
in this case to the qualification founded on special texts.(b)

■ See Bk. I ,  Oh. IV., B. § 1, § 4; Oh. II., Sec. 8, Q. 1. Where 
daughters are regarded as taking as a class, with survivorship 
as in Madras [see above §81?. (5)] a different rule prevails.
The son is not such a co-owner with his mother according-

(«) See Rmuprasad l'ewarry v. Sheoelmrn Boss, 1(1 M. I. A. 504.
(6) See Mib. Ch. II. Sec. II. para. 6 ; Ch. I. Sec. X II.



to that; doctrine as to replace her in the group of successors 
to her father. It is consistent with this that daughter's 
sons take per capita not per st i rpes as they would by ideiifcif i- 

i: cation in rights with their mothers. See Bk. I., Ch. It., Sec. 8,
Q. 1,2; but a brother's sons too are excluded by brothers, 
yet succeed to an interest, which, to use an English expres
sion, had become vested in possession in their father before 
his death.

The text of Yajnavalkya on which the different doctrines 
are based is not in itself sufficiently explicit to make either 
of them untenable. The former is the one more consonant 
to Vijnan esvara’s general principle of a woman's capacity to 
take and transmit complete ownership by inheritance: the 
variation from the general scheme of succession to females 
by bringing in the daughter’s sons in this particular case 
before the daughter's daughters gives a liberal, though 
not indisputable, effect to the text instead of reducing the 
daughter’s right to a mere life estate interpolated in the re
gular series of successions. The succession of tile daughter's 
son to the interest inherited by his mother, but uot entered 
on by her in actual separate enjoyment agrees exactly 
with the rule given by Mlakantha in the Vyav. Mayukha 
for the further succession to property which has passed to 
a female by inheritance. It goes, he says, to heirs according 
to such relations as if she were a man, (a) and the first in 
this series is the son or group of sons of the last owner. 
Daughters according to him take separate interests (h) sepa
rately heritable.
§ 3 B. (7) The M o t h e r .—On failure of daughters’ sons, 

the mother (except in Gujarat) inherits the estate of a 
separate householder, the separate estate of a  united co
parcener, as also the estate of a paying student (u v a lc i i r -  

vuna Brahnachdrt)

(a) Vyav. Mayftkha Ch. IV. Sec. X. para. 26 
(J) Vyav. Mayftkha Ch. IV. Sec. VIII. para. 10.

u ilio isr .] DIVIDED FAMILY. MOTHER. J
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See Boot I., Chap, .11., Sec. 9; and for Authoritiessee 

Book I., Chap. I., Sec. 2, Q. 4; and Chap. II., Sec. 9, Q. 1.

A mother who remarries loses, it would seem, her right to 
the succession to the estate of the son by her first husband 
under Sec, 2 of Act XV. of 1856, as she certainly would 
under the strict Hindu law by forming a connexion inconsist
ent with her retaining a place in the family of her first hus
band or even in the caste. .But in. the case of Ahmih South 
v. Boreeanee (a) it was ruled that a widow remarrying-forfeits 
only the right she has then actually inherited, not her right 
of inheritance to her son then living.

Stepmothers are not included in the term "  mother.'* 
(Regarding the rights of a stepmother, see Book I., Chap. II., 
Sec. 14,1. A. 2, Remark to Q. I.

The Vyav. May. Chap. IV., Sec. 8, para. 15, places the 
father first, and next the mother, and the High Court 
pronounced in favour of this order of succession for Gujarat 
in Khodabhai Mahiji v. Bahdhur Dalu et al. (£>)

The estate taken by a mother succeeding to her son is said 
to be like that taken by a widow from her husband, (c)
§ 8 B. (8) T he Father!.-- On failure of the mother, the father

- inherits the estate of a separate householder, of a faying 
student, and the separate estate of . a united coparcener.
In Gujarat the father has precedence of .the mother as 
heir to their sons.

See Book 1,, Chap. Ik, Sec. 10; and for authorities see 
Book I., Chap. II., Sec. 9, Q. 1; and Chap. 1, Sec. 2, Q. 4.

(a) 10 C. W . R. 35, II. Id..82.
(5) Bom. H. C. P. J. for 1882, p. 122.
(c) Narsappd Lingdppd v. Sakhdrdm, 6 B. II. C. Ft. 215 ; Tuljdrdm 

Murmrji V. Mathurddds et al., I . L. R. 5 Bom, 662. See also the 
chapter on Stridhana, and the references given above, p. 94.



§ 3 B. (9) B e o t h b b  o p  t h e  W h o l e  B l o o d .—  On failure of
the father, full brothers succeed to the estate of a separate
GriHastu, $;c.
See Book I„ Chap. II., Sec. IT., and for Authorities see 

Book I., Olmp. I., Sec.. 2, Q. 4; and Chap. II., Sec. 11 f Q. 4 j 
Vyav. May. Chap. IV., Sec. 8, p. 16.

In ease a brother dies leaving more than one brother, 
and one of these also dies after him but before the partition, 
of the estate of the first deceased brother has taken place, 
and if this • second brother leaves a son, then this son will 
take the share of the estate which should have fallen to iris 
father. See above § 3 71. (6) Mit. Chap. II., Sec. 4,p, 9; 
Ylramit., Transl. p. 195.(a)

Representation is not recognized in the case of a pre
deceased brother who has left sons. Those nephews are 
excluded by their surviving uncles. It is only on the 
complete failure of brothers of the deceased that brothers' sous 
succeed to him. Mit. Ch. II., Sec. 4., paras. 1, 5, 7. Ylramit.
Tr. p. 195. See below Bk. I., Ch. II., Sec. II, Q. 6, and Bk. I.
Chap. II,, Sec, 18, Q. 4, 5. The doctrine may indeed be 
confined to those who by birth become, actually or potential! y, 
sharers with their fathers forthwith, or immediately on the 
fathers becoming owners of property, and those who by ana
logy take through a mother from the maternal grandfather,(.,/ 
when their mother has died between the decease of their 
grandfather and the actual partition of his property.

(a) Some surprise may be felt that this rule should have seemed 
necessary. But according to Hindu notions as possession is gene
rally necessary to the completion of ownership, so separate possession 
is essential in theory to the completion of a separate ownership 
of a share derived from a prior joint ownership of th6 aggregate.
The father, however, having once become a coparcener, his son has 
acquired a concurrent interest which is but expanded by the father’s 
death.

(b) Sec Vyav. May, Ch. IV. Sec. 2, para. 1 ; See. X . para. 26; 
above § 3 B, (6); Saras rati Yil&sa § 7, 21, 335.

\ K O T fiW lJ C T r0 N .] DIVIDED EAMIDT. BfiOMERS. U u L
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§ 8 B. (10) H a m ? B rothers.— On, failure of brother's of the 
f  ull-blood, hdlf-brothers inherit the estate of a separate 
householder, Sfb.

■ See Book I., Chap. IT., Sec. 12 ; and for Authority, 
are Book I., Chap. II,, Sec. 11, Q. 4.

The Vyav. May. includes the half-brother among the Got- 
raja Sapindas, and places him after the son of the brother of 
the full blood. This may be taken as the prevailing law in 
the town of Bombay according to the preference accorded to 
the Mayhk'ua by the High Court for cases arising within its 
Original Jurisdiction. The full sister, too, takes precedence 
of the half-brother according to the same authority, on the 
construction of the word “ brethren/* which makes it extend 
to females, (a) But beyond these limits the MitfiksharA is 
generally preferred and regulates the succession as here indi
cated. (£>) In this construction the Vfratn krodaya, Transl, 
p. 194 and the Daya .Bhaga agree, see Dilya Bhaga, Chap. XI.
Sec. 5, pi. 10-12. So also the Smriti Oliandrika, Transl. p. 183.
§ 8 B, (11) Sons op B rothers op the F ull B lood.— On 

failure of half-brothers, sons of brothers of the full blood 
inherit the estate of a separate householder, fyc,

See, Book I„ Chap. II , Sec. 13; and for. Authorities, see 
Book L, Chap. I., Sec. 2, Q. 5; and Chap. II., Sec. 11, Q. 4  
§3  B. (12) Sons op Halv B rothers.— On failure of sons of 

full brothers, sons of half-brothers inherit the estate of a 
separate householder, fyc.

A uthorities.
See Book I., Chap. II., Sec 11, Q. 4.

»
Regarding the case in which brothers* sons inherit together 

with brothers, see above, Remark to § 3 B. (9). The

(a) SaTcharmn Sadaslnv v Sitdbdi, I . L. ft. 3 Bom. 353, referring to 
Vinmjak Anandruo 'v. Lukshmibai, 9 M. I. A . 516. 

i f )  See Krishmiji v. Pandurang, 12 Bom. H. C. R. 65.

' ■ - n
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deceased brother is ; represented by his s o d ,  his right having 
become Vested &  possession, to use-the English phrase, , 
before his death.

The Yyav. May. places half-brothers’ sons amongst the 
Sapindas,
§ 8 B  (13) T he Paternal G randmother.—  On fa ilu re  o f  

sons of-half-brothers, the 'paternal grandm other inherits 
the estate o f  a separate householder, fyc.

A uthorities.
Bee book I., Chap. II., Sec. 13, Q. 7 ; Mit. Chap. II.,

Sec, 5, p. 2.

The place assigned to the paternal grandmother is a 
special one, due partly to her entrance into the family and 
moral unity with the grandfather, but partly also to the 
particular mention of her as an heir by Mann (a ) n e x t  after 
the mother.(6) The Mitakshara does not follow Mann in. this, 
but uses the test to support the place assigned to her as 
the first of the jnfttis or gentiles. Tho postponement of her 
to the father, brother and nephew is grounded oil the 
principle that these are specified in Y&jfiavalkya’s text, while 
she is not. The fact is that the two Smritis, as they stand 
are inconsistent. The passage in Mann was probably 
uttered originally with some context (such as in case there QJ
should be none but female claimants), which has now been lost, 
and the isolated fragment preserved has thus become 
misleading, (o) but the mention of the grandmother shows 
a capacity on her part to inherit which Vijilanesvara makes 
specific in his comment on Yajnavalkya’s text, which does 

, not itself mention her as an heir, (d)

(a) ChTlX. 217. ■ (h) Mit. Ch. I I , Sec. 1, p. 7.
(e) This has occurred in the Roman law as Savigny shows,

System, Vol. HI. App. VIII. § VI1T., and Text § 115.
' id) See Lallubhai v. MdukuvaMi, I. L. R. 2 Bom. at p. 488 ss. 
Vijnanesvara in commenting on Yftjnavalkya was constrained to give 
his own Rishi precedence and to construe other amrilis in accord
ance with it. See above pp. 11 and M notes.

Id  IT4—



§ 3 13. (14) G otraja  Sai'INDAS.—On failure of the paternal 
(jrandrnotTier, the Gotraja Sapindas, i. e. all the malts of 
ilia deceased’s family (goira) related to Inert within sue 
degrees downwards and upwards, together with their 
respective wives, are entitled to inherit the estate of a 
separate householder. It would, seem that the Gotraja 
Sivpwelas inherit according to the nearness of their lino 
to ther deceased, i. e, that the fourth, fifth, and sixth 
descendants in the deceased’s own line (santdna) should be 
placed, first, next the father’s line, viz. the deceased’s 

* brother’s second, ih led, fourth, fifth, and sixth descendants, 
next the grandfather and his descendants to the sixth 
degree, and so on. In Gujarat the sister is placed at the 
head of the Gotraja Sapindas.

A u t h o r i t i e s .
See Book I ,  Chap. I ,  Sec. 2, Q. 4; Chap. 11, Sec. 14,

I. A.3, Q. 1 ; Chap. II., Sec. 14, I. A. 1, Q. 1; Chap. II.,
Sec. 14, I. B. b. 1, Q. I ; Vasishtha IV. 17.

The collateral succession to property on failure of the heirs 
individually specified has given: rise to many cpntroversiea 
amongst the Hindu lawyers. The rule that a jnati succeeds, 
or that a gotraja sapinda succeeds, gives no information as 
to who and who only are to be regarded as jnatis (paternal 
kinsmen) or as gotrajas (of the family or born in tho family), 
and the kind of connexion intended by these terms has been 
differently understood by different commentators. The 
nearer relatives of the propositus, as his son, his father and 
His brother, are obviously jnatis and gotraja sapindas, but 
being expressly named in the Smriti they have not to rely on 
their inclusion under any more general term for their 
right of succession. When we come to such a relative as 
the sister, the fact of her passing into another family gives 
her in one sense a new “  gotrajatvo,”  or family connexion, 
and in the same sense deprives her of connexion with, 
her family of birth. Vij fanes vara accordingly passes her

^  b f  LAW OF INHERITANCE. [ bO O W ^ L
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liy in favour of the male gotraja sapindas. Nilakiuffba, on 
the other hand, influenced no doubt by the growing strength 
of natural affections, as opposed to. a strictly logical deve
lopment of the religious agnatic system, (o) gives her 
a place next to the grandmother as having a gotrajat-va 
(— family connexion) through birth, even though she has 
since passed out of the gotra. The extent to which each 
collateral line is to be followed before the right passes 
to , the one next entitled,, the interpolation of the 
“ ban dims’ ' or cognates between the nearer and remoter 
lines of agnates; (fc) the possibility and the extent of the 
transmission of hereditary right through daughters of col
laterals ; the rights of such daughters; and the rights of 
widows of collaterals to succeed in place of their husbands 
in preference to a remoter line, possibly even in preference 
to lower descendants in the same line; all these are 
questions to which various writers have given inconsistent 
though almost equally ingenious answers. The Vyavahara 
Mayukha’s scheme differs essentially from that propounded 
in the Mitakshara and followed by the Yiramitrodya, (c) 
which however has itself been understood in different ways 
by subsequent authors and by the Shstris. The nicer points 
of the subject have been treated in the principal authorities, 
not; only on discordant principles, but in a fragmentary way, 
which leaves room for much doubt. Under these circum
stances it is hardly to bo expected that any system, however

(« ) A  similar exception in favour o f sisters occurred under the 
Roman law while women generally were thought unfit for .inheritance.

(l>) In Bengal the Bandhus come next after the) nearer Sapindas, i.e., 
before descendants from ascendants beyond the great-grandfather.. 
Jtonpchvrn Mohapater v. Anundlal Khan, 2 C. S. P. A. It. 35;

■ Doyahafk' Huy et al. v Mulhoor Nath, 6 C. S, D. A. R. 27. In 
Madras, according to the Smriti Chandriba Chap. XI., the male 
gobrajas only come in next after brothers’ sons,, and after them the, 
sam&nodakas limited to two descendants from each ascendant above 
the propositus.

(c) See also the Sarasvati Vilasa, § 581, 586 ss.
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carefully deduced from the 'authorities, will gain universal 
assent, We will, however, state- the 'principles which seem 
the most in harmony with those involved in the authoritative 
text, so far as these go, and which have been generally 
followed by the Sastris of the Bombay Presidency. These 
have in some instances received judicial confirmation since 
the first edition of this work was published, and the decisions 
of the High Courts and of the Judicial Committee have 
thus established fixed points by reference to which the 
correctness of the views set forth on other cognate questions 
can readily be tested. ■

In dealing with the materials now embraced under Book
I., Chap, II., Sec. 14, if became necessary to determine on 
what principles the several questions and answers' should b© 
arranged, and this opened up the whole question of the 
sapinda and gotraja relationship as conceived by Vijn&nes- 
vara and by Nilakantha. We propose to state their views 
in connexion with the distribution of the answers referable 
to the one and to the other authority.

The term “  Gotraja" designates, according to the Mi- 
takshara, Mayukha, and Mann IX. 217,—1, the paternal 
grandmother ; 2, the Gotraja-Sapindas ,• and 3, the Gotraja- 
Samaaodakas, As there were no cases referring to the 
paternal grandmother, (a) the Gotraja-Sapindas have been 
given the first place. Amongst these have been placed, 
first (A), those whose right to inherit is expressly mentioned 
in the Mitiikshara, the Viramitrodaya, and the Mayukha- 
The Mitakshara (with which the Virarnitrodaya agrees per
fectly) names the following Gotrajas as entitled to inherit, 
after the paternal grandmother, the property of a separated 
male. (Oolebrooke, Mit. p. 350.; Stokes, H, L. B. 446.)

1. The paternal grandfather; 2, the father’s brothers; 3, 
the father’s brothers’ sons; 4, the paternal .great-grand
mother ; 5, the paternal great-grandfather; 6, the paternal

(«) See Bk. I. Ch. II. Seotion 13, Q. 7,
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grac'd father's brothers; 7, the paternal grandfather’s bro
ther's sons; and this order of .heirs is to be repeated up to 
tie seventh ancestor.

The Mayukha lays down the following order:—
1. The uterine sister; 2, the paternal grandfather and the. 

half-brothers/ as joint heirs ; 3, the paternal great-grand
father, the father’s brother, and the sons of half-brothers, as 
joint heirs; and so on, all the -Gotrajas up to the seventh 
ancestor, according to the nearness of their relationship.
But as Mr. Colebrooko remarks (Mit. p. 350, Note), it is by 
no means clear how the remoter heirs are to follow one. 
another, (a)

Though in general the MitaksliarH possesses the greatest 
authority in this Presidency, and it would therefore seem 
necessary to follow, its order, it was impossible altogether to 
neglect the Mayukha, since in Gujarat and in the island of 
Bombay the Mayftkha partially prevails over the Mifak- 

. shara, (b) and the sister is there allowed to inherit immedi
ately after the paternal grandmother, (a) Consequently the 
first place has been generally assigned to her by the Sastris.
They have in several cases even from the Deccan and 
Korikan decided in her favour, and in Book I., Chap. IL,

(a) Mlttkantha probably aimed at governing succession subject to 
the express provisions of the Saatras in favour of specified relatives 
by a principle of proximity of degree, counting as in the Homan law 
every step up and down, and making all at an equal distance equal 
sharers in the estate of the propositus. See LalubhM \.,Mankoovar- 
bid, I. Jj. R. 3 Bom. 388. The other authorities follow the principle 
of the Teutonic and the English laws in going up to the nearest point 

: of the ascendant stock that will afford an lieir, and then following 
the line of descendants springing from it and choosing the nearest in 
that line,

(&) See Lalloobhoy v. Caesibdi, L. R. 7 I. A. 212; and, above, 
Introduction.

(c) Vinaye.krdo Ananclrdo v. Lakslmibdi, &c„ l Bom* H. C. R. 117,
:S, C. 9 8 . 1  A. 51?.

/ # . : %  ' i ' : ■
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Section 14, those liar© been subjoined to those from Guarat, 
though, according to the Mitakshara, they would more iro- 
periy be included in Section 15,

The cases which refer to the right of the Gotrajas, net 
mentioned in the Mit&kshara and Mayukha, form the second 
division (B), and have been classed under two headings; 
a, males; b, females; because the rights of the latter depend 
on principles less generally accepted than those recognized 
as applicable to the former.

The questions whether the Gotraja-Sapindas who are not 
expressly mentioned in the Law books, have any right to 
inherit, and if they have, in what order they succeed, are not 
easy to decide. As regards the males, the Sastris have confid
ently asserted their rights (,<reeBk.I., Ch. II., Sec. 14,1., B. a. 1 
and 2) and quoted as authority for their opinions the passage 
of the Mitakshafa (Vyav. / .  55, p. 2 ,1 .1 see Chap, I., Sec. 2,
Q, 4, and Stokes, H. L- B. 427), which names the Gotrajas as 
heirs. It appears therefore that they considered tho series of 
Ootraja-Sapinda heirs, given by Vijfianesvara (Colebrooke,
Mit. 1. e.) as not exhaustive, nor intended to exclude others 
than those named, but only as an exemplification of the 
general doctrine. The same opinion has- also, been advo
cated by the Sastris in. other parts of India, where the 
Mitakshara is the ruling authority, (a) as well as by 
Mr. Yinayak Sustri, the late Law Officer of the High Court of 
Bombay. Moreover, this view was adopted by Mr. Harrington 
in the case of Dutt Zabho Lannauth Tka and others v. 
ha] under Naram  line and Coower Mohinder Narain Mae, (b) 
and the Privy Council, on appeal, confirmed his judgment.

(a) See R. Sreekaiimth Deybee v. Sahib PiflhadBein, Morley, Digest, 
blew Series, p. 187, No. 14 ; Rutcheputty Dutt, et al v. Rajunder 
Narain Rae et pi., 2 M. I. A. 132, 168.

il>) Moore, Indian Appeals, l.c. This view is confirmed in Bhyah 
llama Singh v. Bhyah llgur Singh, 18 M- I. A . 878. So in Thakivr 
Jibnath Singh v. The Court of Wards, o Beng. ’L 11. wad Parasara 
Bh attar v. Rangumya Bhattar, I. L. R. 2 Mad. 202.
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Mil’. Harrington, after having proved that the word pntra,
‘ scW; is used in the MMkshar& and Subodhini as a general 
term for descendant or male issue, says in his review of the 
opinions of the Sastris (p. 157):—

* The same construction must, I think, he put on the 
words ‘ sons’ and ' issue5 (pntra and sunavah) in the fourth 
and fifth paragraphs of the fifth Section and second Chapter 
of tJhe Mitakshara, (a) and this interpretation is indeed indi
cated by other expressions of the same paragraphs, viz., 
on failure of the father’s,and on failure of the paternal grand
father’s line (Santana). To adopt the construction proposed 
by the appellant would be to cut off all the descendants 
below the grandson of the father, grandfather, and every 
other ancestor, and would render nugatory the provisions in 
the Mitakshara, (A) as well as other books of law, which ex
pressly state the succession of kindred belonging to the same 
family, as far,as the limits of knowledge as to birth and 
name extend.” («)

But the opinion that Vijnanesvara’s series of heirs is not 
intended to be exhaustive, may be strengthened by some 
further arguments. Firstly, if it were intended to be ex
haustive, not only would the provision that the Goferaja- 
Samiinodakas may inherit as far as name and knowledge of 
birth extend, as Mr. Harrington observes be rendered nuga
tory, but virtually all the Samanodakas and one line of the

(а) Colebrooke, Mit. p. 850 ; Stokes, H. L. B. 446-7 : *
‘*4. Here on failure of the father’ s descendants, the heirs aro 

successively the paternal grandmother, the paternal grandfather, the 
uncles, and their sons.

“  5. On failure of the paternal grandfather’s line, the paternal 
great-grandmother, the great-grandfather, his sons and their issue 
inherit. In this manner must be understood the succession of kin
dred belonging to the same general family, and connected by funeral 
oblations.”

(б) Colebrooke, Mit. p. 351 ; Stokes, H. L. B. 447.
(«) Compare also Shoodtjan v. Mohan Pandey el al. Reports ol S.

D. A., N. W. P. 1868, II. p. 134 ; and Duroo Singh y. Rai Singh et 
ibid. 1864, p. 523.

■&



- e% x

M W  OF INHERmiSrCE. [ b O C ^ ^ L

Sapindas would fee excluded from the succession. For it ia 
hardly possible that the seventh ancestor and his sons and 
grandsons could be alive at the time of the death of the 
seventh descendant; and this improbability increases with 
every grade among the Samanodahas, who extend to tho 
fourteenth ancestor and arc to inherit in the same order as 
the Gotraja-Sapindas, i. e., 1, female ancestor ; 2, male 
ancestor; 3, their sons; 4, and grandsons. But, secondly, 
the definition of tho word Sapinda, which Vijnanesvara gives 
in the fiiit chapter of the Mitakshaut, clearly shows that all 
the unineptioned descendants of the lines of the various an
cestors, down to the seventh degree, as well as tho descend
ants of the deceased person down to the seventh, inherit.
For Vijnanesvara, says (Acharakfinda / .  6, p. 1, 1. 15), (a) 
when he explains the verse I, 52, of Yajuavallcya, in which 
it is declared that a man shall marry a girl who is not 
his Sapinda:—

“  He should marry a girl, who is non-Sapinda (with 
himself). She is called his Sapinda who. has (particles of) 
the body (of some ancestor, &o.) in common (with him). 
Nori-Sap.inda means not his Sapinda. Such a one (heshould 
marry). Sapinda-relatiouship arises between two people 
through their being connected by particles of one body. 
Thus the son stands in Sapinda,-relationship to his father 
because of particles of his father’s body having entered (his).
In like (manner stands tho grandson in S'apinda-relationship) 
to Ins paternal grandfather and the rest, because through 
his father particles of his (grandfather's) body have entered 
into (his own). Just so is (the son a Sopinda-rclatii>n) of 
his mother, because particles of his mother’s body have.en
tered. (into his). Likewise (the grandson stands in Sapinda- 
relationship) to his maternal grandfather and the rest

(a) The Sanisk&ramayukha adopts this theory. The Dhamaaindlui 
states merely the 'two' theories, loaf 63 (Bombay Edition), Part t.
(p. 853, Marathi, Sarnvat 1931). It, is glanced at in. Yyav. May.
Oh. TV. See. 5, p. 22, and supported in tile Data Mim. Sec. 6, para. 9, 
by a reference to Manu.
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through his mother. So also (is the nephew) a Sapinda- 
relafcion of his maternal aunts and uncles, and the rest, 
because particles of the same body (the paternal grandfather) 
have entered into (his and theirs); likewise (does he stand 
in Sapinda-relationship) .with paternal uncles and aunts, and 
the rest. So also the wife and the husband (are Sapinda- 
relations to each other), because they together beget one. 
body (the son). In like manner brothers’ wives also are 
(Sapinda-relations to each other), because they produce ono 
body (the son), with those (severally) who have sprung from 
one body (•£. e. because they bring forth sons by their union 
with the offspring of one person, and thus their husbands’ 
father is the comm on bond which connects them). Therefore 
one ought to know that wherever the word Sapinda is used, 
there exists (between the persons towhom it is applied) a con
nection with one body, either immediately or by descent.” (a) 

After refuting some objections which might be raised 
against this definition, and after discussing the latter part 
of Y&jn. T. 52, and the first half of Yajfi. 1. 53, Vijfifi.nesvara 
again recurs to the question, who the Gotraja-Sapindas are. 
Mitakshara, f. 7, p. 1, 1. 7 :—

“ In the explanation of the word ‘ asapindam’ (non- 
Sapinda, verse 52), it has been said that Sapinda-relation 
arises from the circumstance that particles of one body have 
entered into (the bodies of the persons thus related) either 
immediately or through (transmission by) descent. But 
inasmuch as (this definition) would be too wide, since such 
a relationship exists in the eternal circle of births, in some 
manner or other, between all men, therefore the author ( Yiij 
navalkya) says :—

Vs. 53 : “ After the fifth ancestor on the mother’s and after 
the seventh on the father’s side.” —On the mother’s side in 
the mother’s line, after the fifth, on the father’s side in the 
father’s line, after the seventh (ancestor) , the Sapinda-rela-

(«) In Amrita Kvmari Debi v. Lakliinarayan, 2 Beng. L. B. 33,
1b a passage to the same effect from Parisara M&dhava, at page 34.

16 i  t + -
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tionship ceases; these latter two words must be understood; 
and therefore the word Sapinda; which on account of its 
(etymological) import, ‘ (connected by having in common) 
particles (of one body)’ would apply to all men, is restricted 
in its signification, just as the irovdpanhaja (which etymolo
gically means “  growing in the mud/’ and therefore would 
apply to all plants growing in the mud, designates the lotus 
only) and the like; and thus the six ascendants, beginning 
with the father, and the six descendants, beginning with 
the son, and one’s self (counted) as the seventh (in each 
case), are Sapinda-relations. In case of a division of the line 
also, one ought to count up to the seventh (ancestor), in
cluding him with whom the division of the line begins, (e. g. 
two collaterals, A and B are Sapindas, if the common 
ancestor is not further removed from either of them than 
six degrees), and thus must the counting of the (Sapinda- 
relationship) be made in every case.” See Dattakamimamsa,
Sec. YI. pi, 27, 28 and notes; Stokes H. L. B, 605-6, and 
Bhyah Ram Sing y. Bhyah TJgur Sing, (a)

Prom this passage the following conclusions may be 
drawn: ( b)

1. Vijnanesvara supposes the Sapinda-relationship to be 
based, not on the presentation of funeral oblations, but on 
descent from a common ancestor, and in the case of females 
also on marriage with descendants from a common ancestor.

2. That all blood relations within six degrees, together
(а) 13 M. I. A. p. 380.
(б) See AmrUa Kumari Dab! v. Lakhinarayan, 2 • Bong. L. It.

'3 F. B. R. See also Coulanges La Cite Antique, 64. Mifcramisra 
ays tho capacity to present oblations is not the sole source of

a right to inherit, otherwise younger sons would be excluded 
by the eldest. It gives only a preference, he says, to those who have 
the right amongst the Gotrajas. Yiram,, Tr. p. 91. At p. 196 ff. he 
adopts Yijnitnesvara’s order of succession amongst the Gotrajas 
though he admits a difficulty as arising from the Yedic test referred 
to below. As to impurity arising from the death of Sapindas, and 
the extent of the Sapinda connexion, see Baudh&yana, Pr. 1, Adhy. 5, 
Kand. 11, Shtra 1-27.
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with the wives of the males amongst/ them, are Sapinda-rela- 
tions to each other, (a)

The bearing of these points on the definition of the 
Gotraja-Sapindass,” as well as on the interpretation of the 

passage referring to their rights of inheritance,, is obvious. 
It appears that the series of heirs given there isnotexhaustive, 
and that the term “  Gotraja-Sapindas5’ designates, if applied 
to males only, all those who are blood relations within the sixth 
degree, and who belong to one family, i . e. bear one name,. 
If this inference is accepted, allthese persons are entitled to in- 
herit according to the passage of the Mitakshara given above, (b)

(a) See Laksfirmbdi v. Jay (tram Sari at al,, 6 Bom. H. C. R. 152 A. 
C. J .} and LattubhM v. Mmkv,verbal, I. L. R. 2 Bom. 388.

(b) Tho following table will serve to show the extent o£ the 
Gotraja-Sapinda relationship, as far as the males are concerned:—

- - 7 ....

- - 5    __-2 -3

- U . . ” - 2 -3 -4

-  - 3.  ~ - 2 - 3 .5

-. -2^ -2 -3 -4 -5 -G

1. -2 -3 4 -5 -6 -7
Q

2 -  -  - - 3  -4  -5  - 0  -7

3- -  - - 4  -5  -0  -7

4- - - - 5  -C -7

5 -  - -  -6 -7

G- -  -  -7

- j -  ■ ■

7 --
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The1 only remaining question is, in which order the Gotraja- 
Sapindas, who are not mentioned in the Mit&ksluint, are to 
be placed. The principle suggested by Mr. Harrington, 
namely, to continue each line of heirs down to the seventh 
person, and thus to allow, first the brother’s descendants' 
to inherit, next the paternal uncle’s descendants, and so on, 
can easily be carried out in the case of the paternal uncle’s 
line and those descended from the sons of remoter ancestors.
But it is impossible to allow the brother’s grandsons, great- 
grandsons, and remoter descendants to inherit before the 
paternal grandmother, since the right of the latter to succeed 
immediately after the brother’s sons is clearly settled, not 
only in the Mitaksharh, hut in all the law books of the Benares 
Schools and in theMayhkha. (a) Besides, under this arrange
ment, the remoter descendants of the deceased himself, as 
great-great-grandsons, who possibly might be in existence at 
the great-great-grandfather’s death, would be lost sight of 
altogether. In order to provide for the rights of these per
sons, who undeniably have a right to inherit, they might 
either be considered as co-heirs with, the descendants of the 
paternal uncle, who are equally distant from the deceased, 
according to the principle apparently approved by the 
Vyavabara Mayftkha, or placed after the paternal grand
mother, and before the paternal grandfather, viz., 1, pater
nal grandmother; 2, deceased’s great-great-gi’andsons, or

(a) See Colebrooke, Mit. p. 349; Stokes, H. L. Books, p. 446;
Vyav. May. p. 106; Stokes, II. L. B. 88. So also Visvesvara in tlse 
Subodhini adds to the words “ on failure of the father’s line,”  the 
following comment, “  the line of the father (must be understood to) 
end with the brothers and their sons.” In Madras the collateral 
succession of Gotrajas stops with the grandson, in Bengal with the 
great-grandson of the ascendant. See Nort. L. C. 581. But the 
doctrine above set forth is recognized as that of the Mitakshara,
T. Jibnath Sing v. The Court of Wards,5 B. L. R. 443; BJvyah Remising 
v. Bhyah Ugur Singh et a l, 13 M. I. A. 373. The Srariti Cbandrika,
Oh. XI. Sec. 5, para. 9 ss, limits the succession to the (collateral) 
descendants, excluding the ascendants, except as themselves descend
ants, from those still higher in the line.

, (1 l i *  ■ i J J  ' f
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remoter descendants to No. 7, if living ; 8, brother’s grand
sons, brother’s great-grandsons, brother’s great-great-grand
sons and their sonsj.4, paternal grandfather. The second, 
arrangement seems to be the more satisfactory, as it follows 
the principle indicated by the Mitakslmra, that the succes
sion is to go to the direct and the several collateral lines, 
after providing for the grandmother conformably to Mann’s 
text in her favour, in the order in which they branch from 
the common stem. That the ascending line should thus be 
resorted to in the person of the grandmother, then immedi
ately abandoned for remote lineal descendants of the propo
situs and his brothers, and afterwards recurred to in the 
person of the grandfather, may seem a rather arbitrary 
arrangement. It arises from Vijnanesvara’s endeavour, 
consistently with the recognized principle of the Mimansa 
philosophy of giving some effect, if possible, to every sacred 
text, to work the rule of Manu into the scheme of YajHavalkya, 
if not according to its obvious sense, yet in some sense though 
an entirely forced one. (a)

The distinction between the whole-blood and the half-blood 
observed in the case of brothers and their sons does not 
extend to the descendants of the grandfather and remoter 
ascendants. The fifth in descent from a common ancestor 
but of the half-blood succeed in preference to the sixth in 
descent though of the whole-blood, (b)

As regards the female Gotraja-Sapindas, who occupy the 
next division (LB. b.), their right to inherit is still less' 
generally recognized than that of the males.

a. According to the doctrines of the Bengal and the 
Madras school of lawyers, as represented by Jlmtitava-

(«.) See Index, Interpretation; Muir’s Sans. T. I I I .; 98 Weber’s 
Hist. In. Lit. 239; M. Muller’s Sans. Lit. 78; Burnell’s Varadraja,
Pref. p. xiv.; Manu IT. 10, 14.; IV . 80 ; and X II. 108. The scriptures 
were to be literally accepted and yet to be construed by learned 
Brahmans according to the philosophy in vogue at the time of the 
compilation of the last named work.

(b) Samat v. Amw., I. L. R. 6 Bom. 394
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hana (a) and the Smriti ChandrifeU, females are in general 
incapable of inheriting, and this disability can be removed 
only by special texts of the Dharmasastras. The authority 
for this view is Baudhayana, the reputed founder of one of 
the schools of the Black Yajurveda, who, in his turn, quotes 
a passage of his Veda to support his opinion. He says, 
Prasna II. k. 2:—

“ A woman is not entitled to inherit; for thus says the 
Veda, females and persons deficient in an organ of sense (or 
a member) are deemed incompetent to inherit.”

The meaning assigned by Baudhayana to the Veda passage 
is by no means the only one in which it can. be taken. 
Vidyiiranya, in his commentary on the Taittirfyaveda, ex
plained it, as Mitramisra (Viram./. 209, p. 1, 1. 10, p. 671, 
Calc. Edn. of 1875) says, in a different way, so that it would 
have no reference to inheritance, (b)

(a) Colebrooke, Daya BhUga, p. 215; Stokes, H. L. Books, pp. 345, 
346.

(5) It may be translated thus :—“ Women are considered disqual
ified to drink the Soma juice, and receive no portion (of it at the 
sacrifice).”  See the Mfidhavya, p. 33,Burnell’s Translation; Viram. 
Tr. pp. 174,175. Jagannatha says (Ooleb. Dig. B. V.T. 397, Comm.) 
that “ daya”  = oblation and “  dftyada”  = a sharer of au oblation offered 
to him in common with others. He points out also that Kulluka’s 
Commentary on Manu IS. 186,187, shows that the latter text would be 
inoperative, if restricted to males, and with reference to the text of 
Baudh&yana, that “  a wife must be considered a Sapinda, because 
she assisted her husband in the performance of religious duties.” 
Jagannfttha admits the paternal great-grandmother by analogy not
withstanding Baudhayana’s excluding text. Ooleb. Dig. Bk. V. T. 
4,34, Comm. “ According to the received doctrine of the Bengal and 
Madras Schools, women are held to bo incompetent to inherit, unless 
named and specified as heirs by special texts. This exclusion seems 
to be founded on a short text of Baudhayana, which declares that 
‘ women are devoid of the senses, and incompetent to inherit.’ The 
same doctrine prevails in Benares; the author of the Viramitrodaya 
yields, though apparently with reluctance, to this text. (Chap. III., 
part 7.) The principle of the general incapacity of women for inherit- 

’ ance, founded on the text just referred to, has not been adopted in
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But whatever may be the respective philological value of 
these different comments, Baudh&vana’ s explanation has long 
ago become law in the Bast and South of India, and there 
accordingly those females only inherit who are specially men
tioned in the texts of the law books, (a)

b. The question is, however, whether this doctrine prevails 
also in this Presidency, where the Mit&kshara and the 
Mayukha are the ruling authorities. The following consi

derations seem, to furnish an answer to i t :—
Firstly, the text of Baudh&yana, or the principle that 

women are in general incapable of inheriting, is adopted 
neither in the Mitakshara nor in the May ukha.

Secondly, the Mitakshara mentions the .great-grand - 
mother’s right to inherit, and indicates that the wives of the 
other ancestors in the direct line, up to the seventh degree, 
likewise succeed to the estate of their descends, its, though 
none of them is provided for by special texts. (b) They
Western India, where, for example, sisters are competent to inherit.
That principle, therefore, does nob stand in the way of the widow’s 
claim, in. the present case.”  Privy Council in Lnllaobhoy Bdppoobhoy v.

‘ Kdsstbdi, L. R. 7 I. A. at p. 281.
(«) The Viramitrodaya, after showing that the objections raised to 

Vijnanesvara’ s doctrine by the Smriti Chandrika (Chap. XT, Sec. G) 
are unsustainable upon tho- grounds taken by Dev&nda Bhatta, 
and charging JimdtavaMna with inconsistency in contending that 
\ ajnavalkya’s text is meant to exclude female Sapindas (as wives or 
daughters-in-law of ascendants and collaterals sprung from them), 
while he employs it to determine the right of the paternal grand
mother (Daya Bhilga, Chap. X I ,  S. 4. paras. 4-6, compared with S. 6, 
para. 10), finally itself pronounces Vidy&ranya’s explanation of the 
Vedio text an insufficient basis for female inheritance as not 
affording room for a proper application, by way of disparagement 
of woman’s capacity, of the word “ ad&yada,”  “ shareless.”  X  ■ the 
Vtram. p, 67l, Calc. Edn. of 1875, Transl. p. 198, and as to Jimdta.’s 
meaning, Coleb. Dig. Bk. V. T. 434, Comm.; Smriti ChandrikA, Chap.
X I. S. 5, para. 15.

(A) See Lukshmibdi v, Jayram Sari, ct al, 6 Bom. H. C. K. 152 A.
C. J. See also Coleb, Dig. Bk. Y. T. 397, Comm, ad fin., and T. 434,
370 ; also Comm, on T. 484.



inherit therefore merely hy virtue of their relationship as 
Gotraja-Sapindas. Hence it follows that the Mit&kaharA 
does not recognise the doctrine of the Bengal and Southern 
schools, and there is consequently no reason why, according 
to its doctrine, the female Gotraja-Sapindas, whom it does 
not mention, should be excluded from inheriting, if the 
males, who stand in the same position, are allowed to do so.. 
Moreover, one of the commentators on the MitfiksharL 
Baiamhhatta, expressly mentions the right of a pre-deceased 
son’s widow, (a) whom he places immediately after the pater
nal grandmother, and says that the word Sapinda must 
be everywhere interpreted as including the males and 
females, (b) Nilakantha likewise adopts in this respect the 
same view as the Mithksharh, as he makes the sister inherit

(а) A  case at 2 Borr. 670 (Roopehwid v. Phpolehiml el al.) places a 
daughter-in-law before a divided brother, but this seems wrong. She 
is excluded by a daughter, 2 Macn. 43. In Bed, Gungd v. B&i Shoo* 
koomr, Sel. Cases at p. 85, the S&stri, after pronouncing against bho 
validity of the adoption of a daughter's son, prefers the daughter-in- 
law to the daughter as heir, with a restriction on the power of 
alienation during the daughter’s life. This opinion was acted on by 
the Zilla Judge and the Saddar Court. It is questioned in Luttoo- 
hhoy v. Kcmibai, L. II. 7 I. A. at p. 220.

(б) Visvesvara, in his discussion on the, rights of the paternal grand 
mother, says that there is no objection to understand the word 
* Gotrajas’ in the sense o f * male and female Gotrajas.’ The Vaijayanti 
also, a Commentary on Vishnu, referred to by Colebrooke, 2 Str. 
It. L. 234, recognizes a right of representation in the son’s widow. 
In Rant/ Pndmavati v. Baboo Doolar Sing, 4 M. I. A . 259, grand
sons of a common ancestor were held, under the Mitliila law, 
entitled to succeed before the widow of deceased’s brother, his nieces, 
or their sons, but this would not be so in Bombay where the widow- 
being the last representative of a line takes before a remoter line 
is resorted to. See below and comp, Topper’s Panj. Gust. Law, vol. II. 
p. 148, where the widow of a collateral ending a branch or sub-branch 
takes the share that would have fallen to her husband had ho been 
alive. The widow of a pre-deceased grandson takes before the 
daughter of a predeceased son, Musei. Brijimalee v. Musst. Tran 
Tiaree cl al., 7 0. S. D. A. R. 59.

LAW OF INHERITANCE.- Ib OOk St
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as the first and nearest amongst the Gotraja-Sapindas un
aided by special texts, (a)

e. But though both, the principal authorities thus repu
diate the doctrine of Bandhayana, and allow females to 
inherit as Gotraja-Sapindas, they differ as to the question 
what females fall under this designation.

The MMkahara and its followers seem to interpret the 
term' “  Got raja” (=="of” or “ born in the family” ) as “  be
longing to the family.” For we read, Mitakshaii Vyav. / .  58, 
p. 2, 1. IS

“ The kinsmen sprung from the same family as the de
ceased (Gotraja-Sapiudas), namely, the grandfather and the 
rest inherit the estate. For the Bhinnagotra-Sapindas are 
included by the term (Bandhus).” (6)

The word samAnagotra, f belonging to the same family/ 
is substituted for “ gotraja,”  Seo infra, quotation in Bk, I.
Ch. U. Sec. 14, I. A. 3, Q. 1.

The substitution of sainanagotra for gotraja, as well as the 
employment of bhinnagotra to designate the opposite of the 
term, both show that Vljh&uesvara took gotraja in the sense 
of “ belonging to the same family.”  If the term has this 
meaning, it would follow that no married daughters of 
ascendants, descendants, or collaterals can inherit under the 
text, which prescribes the succession of the Gotrajas. For 
the daughters by their marriage pass into another family, or, 
as the Hindh lawyers say in their expressive language, “ are 
born again in the family of their husbands.” But it seems 
improbable that even unmarried daughters of Gotraja-

(«) Vyav. May. Chap. IY. Sec. 8, p. 20; Borradaile, p. 106; Stokes,
H. L. B. 89. In a Madras case the Privy Council say, “  His sisters,
if they had a remote right to succeed as Baudhus..........could only so
succeed after the Sapindas..... ....had been exhausted.”  See V.
Venkata Krishna Rao v. Venkatrama Lakshmi et at,, In. L. It. 1 Mad. .
185; S. C, L. It. i  I. A. at p. 8.

(A) Stokes, H. L. B. 446; and Mil. ibid. 1,15 (Stokes, H. L. B. 447),
17 n +-
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 Sapinclas can. inherit under the text mentioned, (a) For, 

though they belong to their father’s gotra up to the time of 
marriage, they must leave it, under the Hindu law, before 
the age of puberty; and consequently by their succeeding to 
the estate of Sapindas belonging to their fathers’ families, 
the object of the law, in placing Sagotra-Sapindas before the 
Blmmagotra-Sapindas, namely, the protection of the family 
property, would be defeated, since such property, through 
them, would pass into their husbands’ families. The quitting 

y ■ . Of the paternal family by a girl is looked on as so inevitable 
that it is made a ground for exempting her from sharing 
her father’s loss of caste with her brothers, because she 
goes to another family. (/?) It seems therefore more in 

:h harmony with the principles on which the doctrines of the
Mitakshai’S. are based, to exclude even unmarried daughters 
of Gotrajas. (c) The only females, who can be understood

(a) Compare Maim II. 67, 68. Compare also Coulanges La Cite! 
Antique, 51 Colebrooke, Dig. Bk. Y . T. 183, speaks of a second 
birth by investiture and other ceremonies.

(h) Yh-amifc., Transl. p. 254.
(o) Balambhatta admits the rights of inheritance of sisters, 

Bisters’ daughters, and daughter’s daughters. But he does not 
consider them to bo included by the term Gotraja-Sapiada, but by 
the words “ bhratarah,”  “ brother,” and “ dauhitra,”  “ daughter’s ,  
son,” and “  fcatputra,”  his (her) sons, in Y&jnavalkya’ s text. 
Stokes, II. L. B. 443. Thakoorain Sahiba et al. v. Mohun LaTl et at,
II M. I. A,. 402. Sisters’ inheritance does not follow the analogy of 
daughters’ . I f  any analogy is to be recognized it is to the . case of 
brothers, BMgirthib&i v. Bdyd, I. L. R. 5 Bom. 264. See however the 
Chapter on Strldhana. The Smriti Chandrika. excludes the daughter 
of the grandfather and of other ascendants from amongst Gotrajas on 
the ground that the form of the word, as derived from a combination 
of masculine terms, must primarily be taken to indicate only males.
Smriti Chandrika, Ch. X I. S. 5, p. 2. On a similar construction 
sisters and their sons are excluded. See Smriti Chandrika, p. 191. 
Devanda takes Gotrajah as meaning sprung from the family, p. 192, 
and hence as a reason for excluding the grandmother from succession 
after nephews, except under the special texts in her favour, p. 184 us.
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by the term Gotraja-Sapinda, are the wives and widows of the 
male Gotraja-Sapindas.

Nilaknntha, on the other hand, takes ‘ gotraja’ in the 
sense of ‘ born in the family,’ and declares expressly that 
the {sister* inherits for this reason, (a) He does not men
tion the paternal great-grandmother, nor the widows, of other 
Gotrajas in his list of heirs. Bat it is not clear whether 
he intends to exclude them, as, according to Hindu ideas, a 
wife may be said to have been horn again in the family of 
her husband, and he, as we have seen, admits the, theory of 
a sapinda connexion by particles. He would, consistently 
with the principle on which he assigns her place to the sister 
place the daughters of male Gotraja-Sapindas amongst the 
heirs bearing this name; but this logical extension of his 
doctrine does not seem to have been generally accepted into 
the local law. Except for sisters it may be taken that -the 
Mitukshara law prevails, (b)

The Sslstris have in their answers, except in the Gujarat 
cases relating to the sister, generally followed the Mi tikshara.

: They prefer the sister-in-law to the sister’s son ( Bhixmagotrar 
Sapinda) and to a male consin and more distant male 
Sagotra-Sapindas, (c) the paternal uncle’s widow to the

See Introductory Remarks to Bk. I. Chap. II. Section 15. At 2 Str.
Hi L. 243, Coiebrooke says that, commentators on the Mitakshara 
admit sisters, but that this view is controverted. Sutherland says 

, that he inclines to the view that the sister is excluded. Remarking 
on Mann IX- 185, Collett, J., says, in a Madras oase, that the plural 
bhrdtara is used, and that Prof. Wilson allows the plural masculine to 
include only males, though the dual bbratarau may include females.

(a) See Yfav. May., Borradaile, p. 106; Stokes, II. L. Books, p. 88.
(5) See LaUv&hM v. Mdnkuvarbdi above, p. 2 (g), Daya Bechur et al. 

v. Bdi Ladoo, S. A. No. 158 of 1870, decided on 27th March 1871,
Bom. H. C. P. J. F. for 1871 ; also Sec. 15, B. II. (2) below. In S. A.
No. 158 of 1870, it was held that the paternal aunt could not, even 
in Gujar&t, be recognized as a Gotraja-Sapinda, though she was 
entitled to a place as a Bandhu.

(c) See Sec. 14, I. B. b. 2.

( 1 ^  .
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 sister, the maternal ancle, and the paternal grand-father’s 

brother ■, and they allow a daughter-in-law [see Chap. IV. 
B.» Sec. 6, II. /.) and a distant. Gofcraja-Sapinda’s widow 
to inherit. It is, however, sometimes impossible to bring 
the authorities which they quote into harmony with their 
answers.

From their answers as well as on account of the general 
principle that " the nearest Sapinda inherits,”  (a) it would 
appear that the place of the widows of descendants and 
collaterals in the order of heirs is immediately after their 
husbands, (6) at least where the particular branch to which 
they belong is not lineally represented by a surviving 
male, (c)

It is on this analogy probably that the Sastri has grounded 
his erroneous answer to Chap. II., Sec. 7, Q. 16.

Regarding the Sam&nodakas, who occupy the next 
division, it may suffice to remark that according to the, 
principles of interpretation adopted by .Vijn&nesvara in regard 
to the passage on Sapinda-relationship, they must be under
stood to comprise the male ascendants, descendants, and 
collaterals, beyond the sixth and within the thirteenth de
grees, together with their wives or widow's, or all those 
persons who can furnish a satisfactory proof of their descent 
from a common ancestor. The order of their succession also 

‘must he regulated by the same principles as that of the 
Sapindas.

(«) See V'yav. May. p. 106. See Lakshmiba/i v. Jayram Ilari et ql.
6 Born. H. C. E. 152 A. C. J.

(b) Seo Bk. I; Chap IT. Sec. 8, Q. 2. The widow of a brother’s 
son was preferred to another brother’ s great-grandson in succession 
to a widow as to property inherited by her from her husband. Dhoolubh 
Bhaee et at. v. J'eevee, 1 Borr. 75.

(e) See Lattubhai v. M&nkuvm-bdi, above p. 2 (<jr).
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$ 3 S'. (15) Gotpaja-Sa-masopakas.—On failure of Gotraja- 
Sapindas, the Golraja-Samdnodakas inherit the estate 
of a separate householder. Gotraja-Sam/modakas are all 
the male descendants, ascendants, and collaterals, within 
13 degrees, together with their respective wives; or 
according to some, all persons descended from a common 
male ancestor, and hearing the stune family name.
The, Samihwdakas inherit, like the Sapindas, according 
to the nearness of their line to the deceased.

A uthorities.

See Book I., Chap. II., Sec. 14, IT., Q. 1.

“  Samanodaka”  means literally participating ia the same 
oblation of water. Another form of the name for these 
kinsmen is “  Sodaka.”
§ 3 B. (16)-B audots.— On failure of Samanodahas, the estate 

of a separate householder descends to the Bandhus or 
Bhinnagotra-Sapindas (Sapinda-relations, not belonging 
to the same family as the deceased). The latter term 
includes—•

1. The father’s sister’s sons,
2. The mother's sister’s sons,

, 3. The maternal uncle’s sons,
4. The father’s paternal aunt’s sons,
5. The father’s -maternal aunt*s sons,
6. The father’s maternal uncle’s sons,
7. The mother's paternal aunt’s sons,
8. The mother’s maternal aunt’s sons,
9. The mother’ s maternal uncle’s sons,

10. All other Sapind'a relations who are not Gotra- 
jas, according to the definition given above. These take in 
the order of their nearness to the deceased.

A uthoritijcs.

See Book 1., Chap. II , See. 15, A. 1, Q. 1, and B. 2, Q. 1; 
Vagistha IV, 18.
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The rule as to the nine specified bandhus may be ex
pressed thus:—A man’s own bandlius are the sorts of his 
paternal aunt and of his maternal aunt and uncle. The 
same relatives of his father are his handling'.. The same rela
tives of his mother are her bandhus. (a) They succeed in 
the order in which they have been enumerated. See Vyav.
May. Chap. IV., Sec. VII., pi. 22.

The chief reason for which we hold that all the 
Bhinnagotra-Sapindas inherit under the law of the Miiak- 
,shark, is that Vijfianesvara declares “  the Bhinnagotra- 
Sapindas (or Sapindas who are not Gotrajas,' i. e. who do 
not bear the same family name) to be 'understood by the 
term Bandlm (bbirmagotrunam sapindanam bandhusabda- 
graliamU). Against this it must not be urged that the 
opinion stands in contradiction to the enumeration given 
in Mit. Chap. II,, Sec. 6 (Colebrooke), as this enumera
tion most likely is only intended to secure a preference for 
the nine Bandhus named, there. (b) For Hindu lawyers are 
by no means so accurate that they would hesitate to divide 
an explanation which ought to stand in one particular place, 
and to give it in two passages.

But a further proof that it is correct to combine the two 
passages, Mit. Chap. II., Sec. 5, paras. 3 and 6, is contain
ed in the circumstance that Vijnanesvara fekes the words 
‘ ‘ baiidhu”  and “ bandhava” in all the passages of Yajnaval- 
kya, where they occur, in a general sense, viz. of relations in 
general, or relations on the mother’s and father’s side, or 
relations on the mother’s side only.

Finally, Vijnanesvara himself states, in the passage on the 
succession to a deceased partner in business, that the Ban-

la) Ic will be observed that " aunt’’ and “ uncle”  in the list mean 
aunt and uncle by blood, not merely an uncle or aunt by marriage.

(b) It was perhaps originally, by counting five steps, intended to 
mark the extreme limits of the bandhu relationship, confining rights 
of inheritance. See note (6) next page.
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dlmvas include tlie maternal uncle, one of those Bhinnagotra- 
S: pindas wlio had not been named by him in Chapter II.,
Sec. 6. As tliis passage is of great importance for other 
questions also, connected with, the law of inheritance, we 
give it hero in full:—

Tiijn.—If (a partner in business) proceeded to a foreign 
country and died (there), his (nearest) heirs (sons, &c.) his 
relations on his mother’s side (Mndhavah), or his Sapinda 
relations, or those (partners of his) who have returned (from 
their journey) shall take his estate; on failure of (all) these 
the king.

Mitakshara—
When amongst partners one proceeded to a foreign coun

try and died, then near heirs (a) (day&da), the sons and other 
descendants ; the cognates (bandhavah) the relations of his 
mother, the maternal uncle and the rest; or the gentiles 
(jnatayah) the blood relations (sapindah) not included 
among the descendants (b) or those who have come (iigatah), 
the partners in business who have returned from the foreign 
country; or also these may take his property.

On failure of them, i.e. on failure of the near heirs and : 
the rest (dayadadi), the king shall take it.

And by the word “ or” he (Yajfi.) indicates that the right 
of the near heirs and the rest is contingent (i.e. that not all 
inherit together). The rule however regarding the order of 
succession, which has been given above (Chapter XL, Sec. 1, 
para. 2) in the text, as to the wife, daughters, Ac., applies 
also here. The object for which this rule (regarding the

(a) Regarding the use of dayada in the sense of son and nearest 
relations, see the Petersburg Dictionary, s. v.

(b) Here, as in other passages, Vijn&nesvara uses the word Sapiinla 
in the sense of SagotrU-Sapinda, blood relations bearing the same 
family name- As to the order of succession amongst the Bandhus

• see Book I. Ch. IT. § 15, Introductory Remarks 5, and notes.
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succossion to a deceased partner in business) has been given, 
is to forbid (the-succession)- of pupils, of fellow-students, and 
of the Brahmin community, and to establish (in their stead 
the succession of) merchants (partners). Amongst the mer
chants, he who is able to perform the funeral oblations, to 
pay the debts (of the deceased), &c., shall take (the estate).
But if all are equally able (to fulfil the conditions mentioned), 
all the merchants who are partners shall have it. On failure 
of them the king himself shall take it, after having waited 
ten years for the arrival of the (near) heirs and the rest-. 
Just this has been distinctly declared by Narada (Snmbhu- 
yasamutthaua), vs.:—

“ 31)6. But on failure of such (partners), the king shall 
protect it well for ten years.”

“  16. After it has remained without owner for ten years 
and if no heir has appeared (within that time), the king shall 
take it for himself. By acting thus the law is not violated.”

“  7. If (among partners) one die, an heir (dayada) shall 
take his (estate), or some other (partner) on failure of heirs, 
if he be able (to perform the funeral oblations, &c.), (or) all 
of them (shall share it;).”

According to Vijnanesvara, the meaning of this verse of 
yajilavalkya is, that the sons, sons’ sons, and the rest of the 
heirs, specially enumerated in Mil, Chap. II., Sec. 1, para. 2, 
the Gotraja-Sapindas, the Bftndhavas or Bandhus, partners 
in business, or, on failure of all these the king, shall inherit 
the estate of a partner in business deceased in a foreign 
country, and lie states distinctly, that the maternal uncle who 
had not been named in  Section 6, inherits as Bandit u. The 
irresistible conclusion to be drawn from this statement, as 
well as from the words quoted above from Mit. Chap. II.
Sec. 5, para. 3, is that the enumeration of the Bandhus given 
in Section 6 is not intended to be exhaustive, any more than 
in the case of the G otraja-Sapindas. But if this enumeration 
is not exhaustive, then clearly all those Sapindas must bo
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understood by this term who wei’e not included among the 
Gotrajas. This view has been adopted by the Privy Council 
in Gridhari Lall Roy y. The, Bengal Government, (a) reversing 
the decision in Government v. Gridhari Lall Roy. (b).

See on the same subject the Introductory Remarks to 
Book I., Chap. II., Sec. 15.

According to the definition of the word Sapinda, and 
according to that of Gotnija-Sapinda, given above pp. 122-3, 
the following persons are Bhinnagotra-Sapindas :—

1. Daughters of descendants and collaterals within six
degrees.

2. Descendants of a person's own daughters and of those .
persons expressly mentioned within four degrees of 
such persons respectively, e.g. a grand-daughter’s 
grandson, but not the great-grandson, since Sapin- 
da-relationship through females is restricted to four 
degrees.

3. Maternal relations within four degrees, see table,
Bk. I., Chap. II., Sec. 15.

[On failure of sons and brothers united and separated, the 
succession goes to the parents separated, and then to the 
wife according to the Viramitrodaya, Transl. p. 204, which 
assigns the next place to the sister and then brings in the 
Sapindas and Sam&nodakas, p. 216.] (c)
§ 3 B. (17) SmtrruAL Relations.— On failure of Bandhus 

a preceptor, on failure of him a pupil, and on failure of 
him a fellow-student, inherit the property of a separate 
householder of the Brahman caste.

A uthorities.

Mit. Chap, II., Sec. 7, paras. 1 and 2 ; Vyav. May. Chap.
IT., Sec. 7, paras. 24 and 25.

(a) 13 M. 1. A. 448. (b) 4 C. W. R. 13.
(c) See the Viramitrodaya, Transl, p. 206 ss.

18 n +-
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§ 3 B. (18) T he B rahman Community. -- On failure of a 
fellow-student, learned Brahmans (Srotriyas), on failure 
of them other Brahmans, take the estate of a separate 
householder of the Brahman caste.

A uthorities,

Mit. Chap. II,j Sec. 7, paras. 4 and 5 ; Vyav. May. Chap.
IV., Sec. 8, paras. 25 and 26.

For the point that this succession is restricted to the pro
perty of a Brahman, see the passage from Vijfiatiesvara, 
translated above p. 135, where no mention is made of the 
Brahman community by Yajnavalkya, and the Mitakshani 
expressly excludes it from succession to a trader.

This succession has been disallowed by the English Courts.
See Stokes, Hindi! Law Books, p. 449, note a, and. The Col
lector of Masulipatam v. Cavaly Veneata Narainajppa. (a)
§ 3  B. (ID) T h e  P artners i n  B usiness of a B anya.— On . 

failure of Band hue, partners in business lake the estate 
of a Banya.

(a) 8 M. I. A. 520. The succession of the caste on failure of other 
heirs is not provided for except in the case of Brahmans. In their 
case it rests perhaps on an idea of dedication in grants to a Brfthmau, 
so that resumption would be a kind of sacrilege, and property once 
given must in case of need pass py pres to other Br&hmans who have 
moreover a kind of spiritual title to the world and all that it contains 
(Col. Di. Bk. II. Oh. II. T. 24; Marni VIII. 37, VII- 33). But 
tribal succession is found in many districts on the Northern frontier 
of India where any tribal organization has been preserved, and was 
probably at one time general amongst the indigenous tribes (sec 
Pan). Gust. Law, vol. II. p. 240, etc.) It may be traced to tribal dis
tribution of the whole or of part of the tribal lands to individual 
members, of which many instances occur; ib. pp. 254, 214, and vol. I. 
pp, 93, 94. See also Mr, Chaplin’s Report on the Dekkban, Rev. and 
Jttd. SeL vol. IV. pp. 474, 475; and comp. Arist. Pol. IV. (VII.)
Oh. X , and Holland and Lang’s Edn. l.ntrod. Chs. IV, tuid XIII
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Au'nfoEm.

Mirfikshara quoted above p. 185.

§ 3 71. (20) T he  K in g .—On fa ilu re  o f  a  fellow -stu den t, the 
king takes the estate o f  a separate householder or tem 
porary student o f  the non-B rdhm inieal castes, w ith  the 
exception o f  that o f  a merchant, which escheats on failure, 
o f  partners only, and after a lapse o f  ten years.

A uthorities.

Mit. Chap, 1L, Sec. 7, p. 6, and Mil. quoted above.

Failing other heirs the State takes the property even of 
a Brahman by escheat, subject to the existing trusts and 
charges, (a)

, The Crown desiring to take an estate by escheat must 
show an entire failure of heirs. (b)

As only his own offspring become joint-owners with a man 
by their birth, the title of a remote heir cannot prevail 
against his bequest of his separate property (c) though 
acquired by a partition, and so held as under the former 
title, contrary to 1 Strange, H. L. 26, 2 ib, 12, 13, hut; 
agreeing with Colebrooke, ib. 15; see Book II., Oh. I., Sec,
2, Q. 8. ; infra  Bk. II., Ck. I., S. 2, Q. 8.

(«) The Collector of Mamlipatam v. C. Veneata Narraintppah, 8 M,
! A. .WO.

(6) Oridhari Lull Roy v, The Bengal Government, 12 M. I. A. at 
pp. 451, 469.

(c) Bhika V, Bhana, 9 Harr. R. 446; Narottam v. Narsandds, 3 
Bom. H. C. R. 6 A. 0. J . ; Baboo Beer Pertab Sahee v. Maharajah 
Rajender Pertab Sahee, 12 M. I. A. 1; Tuljar&m Mordrji y. Mathura- 
das and others, I. L. R. 5 Bom, at p. 668.
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€ 3 C. -SUCCESSION TO A SAMSRISHTL
(1.) Sons, S ons’ Sons, &c .—Sons, sons’ sons, and their sons 

inherit the estate of a Samsrishti or reunited coparcener, 
per stirpes, provided they live united with their fathers,
Or have been bom during the time that their fathers, were 
reunited. The rules regarding adopted sons (p. 71) and 
a Sudra’s illegitimate son (p. 72) apply likewise hi the 
case of a united coparcener. Posthumous sons also inherit.

A uthorities.

Mit. Chap, II., Sec. 9, paras. 1 and 4; Stokes H. L. B. 452,

Reunion may take place, according to the Mitakskara, 
with a father, a brother, and a paternal uncle (Chap. II.,
Sec. 9, para. 2), by their again mixing up their effects after 
a division between them has taken place. The Yyav. May. 
allows reunion between all such persons as at some time or 

, other have been coparceners (avibhaktn). (Yyav. May. Chap.
IV , Sec. 9, para 1.) See also the Viramitrodaya, Transl. 
p. 205.

As the Mitaksliara states that the Rules of Sec. 9. form 
exceptions to those given in Chap. II., Sec. I, regard
ing the succession of the wife, &c., it follows that all 
the rules on the apratibandhadaya, the unobstructed inherit
ance, remain in force, and that consequently reunited sons,
Sons’ sons, sons’ sons’ sons, adopted sons, and the Sudra’s 
illegitimate son, inherit the estate of their ancestors, if they 
are united or reunited with them. A new family, in a 
general sense, is set on foot, and the rules applicable to 
ajoint family apply amongst its members, though with some 
exceptions, arising from the consanguinity of those excluded 
from the reunion, which will be presently noticed.

According to the Subodhini, sons who are not reunit
ed with their fathers, nevertheless receive a share of the 
estates of the latter. (Mit. Chap. II,, Sec. 9, para. 9, note.)
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According to the MayAkha also, unreunited sons take 
the estates of their father, except in the case where some 
sons are reunited with him. Then the latter have the 
preference. (Vyav. May. Chap. IY, Sec. 9, para. 16.)

, § 3 C. (2.) R eunited Coparceners.— On failure of his
issue, the reunited coparceners inherit the estate of their 
coparcener. But if amongst those thus reunited there he 
brothers born from different mothers the reunited brothers 
of the whole blood, take the whole of their reunited full 
brothers estate. If among fall brothers one is reunited 
with a half brother and another not, on the death of the 
reunited brother the reunited half-brother and the un
reunited full-brother share his estate equally.

A uthorities.

Mit. Chap. II., Sec. 9, paras. 2, 5, seq. and 11.

According to the Subodhin'i, a father, whether reunited 
or not, shares the estate of his son (see Mit. 1. c. para. 9, 
note), and a son, though not reunited, shares the estate of 
the father with a son united or reunited, but this seems 
inconsistent with Mit. Chap. I., Sec. 6, p. 4.

According to the Vyav. May.:—
1. The parents have a preference before other reunited 

coparceners, excepting sons (Vyav. May, Chap. 
IV., Sec. 9, paras. 17, 18).

2. Other coparceners standing in an equal relation 
share the estate of a childless coparcener equally 
(Vyav. May. 1. c. para. 19); but the whole-bro
ther takes in preference to the half-brother. (Ibid. 
para. 8.)

3, Unreunited full brothers share the estate of a full 
brother who .was reunited with half-brothers or 
remoter relations, together with the reunited 
relations, (Vyav. May. 1. c. para, 20.)



4, In case of the reunion of a wife alone—there being 
no other coparceners—she takes the inheritance 
of her reunited husband; on failure of her, a 
daughter and a sister, on failure of them;, the near
est Sapinda. (Vyav. May. 1. c. paras. 21-25.)

It is difficult to understand how a reunion with a wife can 
take place, since according to Apastamba II., 6, 14, 16 seq, 
no division can take place between a husband and wife.
No such partition is known in actual practice at the present 
day, and Nilakantha’s rule may be regarded as merely 
speculative, resting perhaps on an analogy to the passage of 
Apastamba (a) which calls a woman’s own property her 
share in an inheritance. The rules as to inheritance after 
partial or complete reunion are complicated through 
the endeavours of the commentators to give effect to two 
rules, one in favour of reunited brethren and one in favour 
of whole-brothers, which, in some cases, clash or overlap. (&)
The favour shown in a reunited family to the brother of the 
whole blood rests on rather artificial reasoning, but it may 
perhaps be traced back to the institution of marriage with 
wives of different castes and of a patnibhag or a division 
in which the shares of each group of sons varied according 
to the mother’s class. The general rule of equal rights on 
a second partition would deprive the favoured sons of their 
larger portions, unless thus qualified. But the rule of un
equal inheritance does not seem really reconcilable with that 
of equal partition amongst whole and half-brothers reunited, 
unless the inherited shares taken by the former are to be re
garded as separately acquired property; for which in a 
united family there seems to be no authority. The contra
diction would be most easily avoided by regarding the 
qualification by whole blood as one not extended in its oper
ation by its happening to-coincide in the same person with

(a) Transl. p. 134. Comp. Coleb. Dig. B. V. T. 515, Comm. ^
(5) See Viramit. Transl. p. 209,

(fiT
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the capacity arising from reunion. Otherwise Manu’s text,
IX. 210, might be taken, as proposed by some, only to limit 
the eldest brother to equality, as opposed to any special 
right arising from his eldership, while the general rule of 
partition, instead of absolute equality, would be that of 
shares proportional to those brought in by the several copar
ceners at the time of their reunion. (See Vyav. May. Chap- 
IV., S. 9, pi. 2, 8. Viramitroilaya, Transl. p. 205.) Regal’d 
being thus had to the comparative value of the different 
elements of the reunited estate, it might be extended to 
supervening inequalities, arising from inheritance inter se or 
acquisitions from without, in the shares of the several 
members, (a)

The practical difficulties in the way of thus dealing with 
reunited property may be the reason why the people in this 
part of India ( t) have been content in practice to abide by the 
rule in a reunited, as in an unseparated family, of partition 
giving equal shares to the descendants of each son of the 
former owner in whom the different lines of ascent coincide, 
find of survivorship rather than of inheritance, in the English 
sense, amongst the members of the reunited family down to 
the moment of defining their rights according to the several 
branches in making a partition, (e)

The Privy Council say that “  a member who has sepa
rated from a Hindi! family and subsequently rejoins it, is 
remitted to his former status/” ^ ) And so too where a

(a) In the Multan District a member of a united family even, who 
has joined his separate acquisition to the common stock, is allowed 
to withdraw it before partition. .SeeParij. Oust. Law, vol. II. p. 275.

(b) See too Hiwo Dose Dosteedar v. Sreemutty PLu.ro Pria, 21 C. V .
E. 30.

(c) See Chap. II. Sec. 11, Q. 5 ; Mohabeer Parshad v. Rarnyad 
Singh et at., 20 C. W. R. 192, 194; Gavuri Devamma Guru v. Raman 
Dora Giiru, 6 M.1I. C. It. 03; and below Book II. Introd. ‘ The family 
living in union,’ and More Vishavanath v. GanesK Vithal, 10Bom. H.
C. R. at p. 461.

(d) Prmkislwi Paul Chowcky v. Mothoorttmohmi Paul Chowdry,
10 M. I. A. 408.
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brother had brought his separate gains into the common 
stock, (a)

According to Brihaspati the acquirer in a reunited family 
of what in a united family would be his separate property ob
tains only a double shave as compared with the other mem
bers. See Viramit., Transl. 205. This exaltation of the com
mon right in a reunited family is not recognized in practice:.

The Viramitrodya (b) quotes the Dayataltwa to the 
effect that iu the case of the reunion of coheirs the extinc
tion of rights over portions and tho production of rights 
over the entire estate are acknowledged; and says of a 
coparcener that feif reunited, then although his share had 
been specified, it was lost by the accrual of a common right 
over again.”  (c) »

The widow of a reunited coparcener deceased must be 
maintained while chaste by the survivors, and also his 
daughter until provided for in marriage, (d)

§ 3 1).—HEIRS TO MALES WHO HAVE ENTERED 
A RELIGIOUS ORDER.

: (1.) To a Yati ok  SaknyasI.— The virtuous •pupil (and  not. 
the relative by blood) of a Sannydsi is Ms heir.

See Book L, Chap. III., Sec. J, and for Authorities Book 
L, toe. at. Q, 1, and Sec. 2, Q. 1 ; Yyav. May. Chap, IV.,
Sec. 8, para, 28.

Regarding the question—what is meant by the estate of 
a Yati ? see Mit. Chap. II., Sec. 8, paras. 7 and 8,

(2.) To a Naishthika Bkahmachari.— The preceptor (Achary a) 
inherits the property of a Naishthika-Brahmachari

See Book I., Chap. III., Sec. 2, and for Authorities see Q. 1.

(a) Rampenhad Tmocmvc v. Sheochum Doss, 10 M. I A. at p. 600.
(b) Trans, p. 40. (<■) Op. cit. p. 164. (d) Op. cit p. 205.
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t HEIRS TO FEMALES.
1 1 § 4 A .—'To U nmarried F emales.

Brothers, and on failure of them, the mother, on failure of 
her the father, and on failure of him the nearest Scipin- 
das, inherit the property of a girl •who died before the 
completion of her marriage.

See Book I., Chap. IV. A, Secs. 1, 2, 3, and for Authori
ties loc. cit. Sec. 1, Q. 1, and Sec. 8, Q. 1.

Regarding the question—what constitutes the property 
of an unmarried female, see Mit. Chap. II., Sec. 11, para. 30.
The inherited property of the betrothed damsel to which as 
well as to gifts from her own family her brothers are heirs 
can but rarely be of great value. But the rule given by 
Vijfi&nesvara coupled with the text on which ho bases it 
is important, as it shows that he ranked a heritage in a 
maiden’s stridhana.

§ 4 B .— H eirs to M arried F emales leaving I ssue.

(1 )  D a u g h t e r s .—Daughters inherit the separate property, 
Stridhana, of their mothers. Unmarried daughters in
herit before married ones, and poor married ones before 
rich, married ones.

See Book I., Chap. IV. B, S,ec. 1, and for Authorities 
loc. cit., Q. 1 and Q. 13.

The question—what constitutes Stridhana, the , separate 
property of a married female, as well as its descent, are 
topics regarding which, as Kamalakara in the Vi.vada- 
tandava despairingly exclaims, “  the lawyers fight tooth 
and nail,”  (yatra yuddham kaehakachi). It is impossible 
to reconcile with each other even the views of those 
lawyers whose works are the authorities in this Presidency.
As pointed out in the Introductory Remarks to. Book 1 
Chapter IV. B, Sec. 6, Nllaknuthu makes a distinction 
between the paribhashika, bbe sixfold stridhana proper,

19 H ■+-
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as defined by the law-books, and other acquisitions o>ver 
which a woman may have proprietary rights. This is the 
distinction which Nila'karitha keeps in view when fixing 
the succession to the estate of a childless married female.
But in the case of a married female leaving issue, there 
is yet a third distinction to be observed. In this case, the 
following three categories of stridhana are to be taken into 
account, and descend each in a different manner:—

a. The Anvadheya, the gift subsequent to the marriage, 
and the Prltidatta, the affectionate gift of the husband, are 
shared by the sons and the unmarried daughters, small tokens 
of respect only being due to married daughters, and some 
trifle to daughters* daughters. (Vyav. May. Chap. IV.,
Sec. 10, paras. 18-16.)

1. The rest of the paribhaShika stridhana, the stridhana 
proper, as defined by the law-books (see Vyav. May. loc. cit. 
para. 5) descends to the daughters, &c., in the manner 
described by the Mitakshara. (See Vyav. May. ioc. tit. 
paras. 17-24 especially, regarding the limitations, paras.
18 and 24.)

c. Other acquisitions, as property acquired by inherit
ance, go to the sons and the rest.

The Mitakshara, on the other hand, knows of no distinction 
between phribhashika and other stridhana. Everything 
acquired by a married female, by any of the recognized 
modes of acquisition, descends in the same manner to 
her daughters, daughters’ daughters, &c. The views of 
the High Courts have varied on this subject like those of 
the commentators. In the judgment of the Bombay High 
Court, in the case of Jamiyatrdm and Uttamrdni v. Bdi 
Jamna (a) the following passage occurs:—

“  The notion that according to the Mitdkshara such (im
moveable) property (inherited from a sonless husband) forms

(a) 2 Bom. H. C. E. 11.



part of the widow’s stridhana, and as such goes on her death 
to her heirs, not to her husband, was founded on a passage of 
Sir T. Strange (p. 248, 4th ed.), which was itself based on a 
mistaken reference to the ■ Mitaksharfi*. The Mit. Chap, II.,
Sec. 11, cl. 2, undoubtedly classes property acquired by 
inheritance under the widow’s stridhana ; but (as pointed out 
in Devacooverbai’s case) clause 4- of the same chapter and 
section conclusively shows- that the words 'acquired by in
heritance,’ as used in clause 2, relate only to what has been 
received by the widow from her brother, her mother, or her 
father, is. from her own family.”

According to this- passage, it would seem that, in the opi
nion of the Court, clhuse 4 is to be read with clause 2, arid 
intended to restrict the sense of the latter. Though this 
interpretation of Mr. Colebrooke’s version of the MitaksharS 
might be possible, still no Sanslcritist, who reads the original 
of the Mitakshard, will be able to allow, or lias allowed, that 
this was the intention of Vijnanesvara. Unfortunately 
Mr, Col’ebrooko has left untranslated(u) two words of the Sans
krit text which head the 4th clause. These are “  y a t p u n a h ”
‘ but as to (what is said by Mann. .......................................
that is intended,’ &c.). It is the custom of Hindi! scientific 
writers to indicate by these two words, or others of similar 
import, that the passage which follows is intended to ward 
off' a possible objection to some statement, ma.de by them 
previously. Now, in this ease, Vijnanesvara had stated, in 
clause S', that the term “  stridhana”  was to be understood 
according to its etymology, and had no technical (paribha- 
shika) meaning. The words “  yatpunnh”  (lit. “ again 
what” ) indicate therefore that clause 4 removes a possible 
objection to clause 3.

The same conclusion, indeed follows from a considei’a- 
tion of the general course of the argument.. “  Stridhana,’ ’

(a) Regarding another slight inaccuracy in Oolebrooke’s translation 
of Clause 2 of Mit. Ch, II., Sac. XI., see below, Book I., Chap. II.,
Sec. 2, Q. 10,

__
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Vijtl&nohvar'a says, “  includes property acquired by inherit
ance,”  &e. Such is the real purport (mistaken by some 
lawyers) of Manu’and the rest, for “ stridbana”  etymologically 
means (all) a woman’s acquisitions, and this sense being an 
admissible one, is preferable to a merely technical interpreta
tion. It is true no doubt that six sorts of stridhnna are ex
pressly enumerated by Mann, but that is meant not as a re
striction to those six, but as a denial only that a ny of those six 
are not g stridbana.”  He is commenting on the passage of 
Yajnavalkya (IX., 143, Mit. Chap. II., Section 11, para. 1) 

which says that a gift, or any other separate acquisition, of a 
Woman is termed “  strldhana”; and he contends, in tacit 
opposition to-the -Eastern lawyers, that strldhana is to be taken 
in the widest sense. It would therefore be a self-contradic- 

'•tionif he wound up this contention bv admitting restrictions 
which it was his very object to conibat. “  What; 1ms been 
received”  in paragraph.4 does not mean “ what has been 
inherited.”  It means, like the passage in Yajnavalkya, 
“ what was given,by the father,” &o., and to apply it to the 
limitation, of the phrase “ acquired by inheritance”  in 
paragraph 2 involves a serious misconception both of the 
sense of the Sanskrit text, and of the author’s logical method. 
Take the several paragraphs 2, 3, 4, however, (1) as develop
ing the sense of the Smriti, (2) as supporting this develop
ment by a special argument, and (3) as meeting a possible 
objection to that, argument, and all becomes explicable and 
consistent. The process of reasoning is precisely that which 
argumentative writers amongst the Hind da usually take.
The passage is in its proper place, and involves neither 
contradiction nor restriction of the preceding statements.

Its meaning consequently is—“ But in case you (the 
imaginary opponent) should say that my statement stands in 
contradiction to the verse of Manu IX., 194, then I answer 
that this verse does not contain a complete enumeration of 
the various kinds of' stridbana, but only gives some of the 
most important.”  It appears therefore that clause 4 is to bo
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read in connexion with clause 3. For this reason wo most;'still 
adhere to Sir T. Strange’s opinion, that the property inherited 
from the husband becomes, according to Vijhanesvara,, stri
dhana, The most recent decision of the Judicial Committee to 
be presently cited puts a narrower limitation on the rule than 
that adopted by the High Court of Bombay in Janiiyatram’s 
case, (a) That case allowed property inherited from a 
woman’s own family to rank as stridhana, but the gifts par
ticularly specified as forming part of the stridhana were 
clearly not meant to include inheritance, and the technical 
restriction of stridhana being accepted at all, necessarily 
leads to the result of excluding inheritance altogether, which 
is the one arrived at by the Privy Council. The Vlramitro- 
claya (Trans!, p. 136 ss.) assigns to the widow complete 
ownership of her separated husband’s estate on his death 
with a right to dispose of the property if necessary.
But from an injunction of Katyayana to the widow only 
to enjoy the property with moderation, Mitramisra deduces 
a limitation in her case on the power of alienation 
usually accompanying ownership, except for necessary 
religious and secular purposes. And another part of the 
same passage : “  After her let the heirs, (diiyadas) take,”  he 
construes as meaning the husband’s heirs because of the 
previous reference to the husband and the honour of his 
bed, not the widow’s own heirs—her daughters, etc. This 
passage is not quoted by Vij hatiesvara. He merely makes 
property taken by a woman as heir part of her stridhana, and 
says that her stridhana as thus defined is to be taken by her 
k insmen. (1) So Golebrooke has un derstood the doctrine, which 
lie contrasts with the different views taken by the lawyers of 
the Eastern School, (e) In Bhagwandeen Doobey v. Myna 
Baee,(d) the Privy Council were of opinion that no pro*

(®) 2 Bom. H. O.JR. 11.
(b) Mitakshara Chap. I I ,  Sec. X I ,  paras 2, 9.
(«) See his notes 2-13 to para. 2 of Mit&ksbarS Chap. I I , Sec. XL
(d) 11 M. I , A. 487.
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petty, inherited by a woman from her husband, formed 
part of her strldhana i n the narrower sense in volving a special 
mode of devolution. Property inherited from a father or a 
brother has, on the other hand, heen held in Bombay to be 
strldhana, find a widow has been held to succeed to her sow’s 
property on the same terms as to her husband’s. The ques
tion then arose, whether all property inherited by a woman 
was under the Mitakshara to he deemed strfdhana, or whether 
none was so. In the case of Vijiarangam  v. LaksJmnan,(a) 
strldhana is said, according to the Mitakshara, to include all a 
woman’ s acquisitions of property, the descent of w hich is go
verned by the form of her marriage. According to the 
Vyavaliara Mayfikha, it is said, strldhana in the narrower 
sense descends according to special rules, while strldhana 
such as property inherited descends as if the female owner 
had been a male. (b) The latest ruling of the Judicial Com
mittee on this subject which seems intended to shut 
out all further controversy is, that regard being had to the 
authority of other commentators and to other parts of the 
Mitakshara, the passage declaring property inherited by a 
woman to be strldhana does not in the case of “ inheritance 
from a male” confer upon her r‘ a strldhana estate trans
missible to her own heirs. ”  (c) It is on her death to pass to 
<rihe heirs” of the last male owner, the woman’s estate 
being regarded as a mere interruption. This may not, un
fortunately, settle the matter. The decisions in Bombay 
have not been placed on so extremely general a Construction 
as that adopted by the Privy Council, (d) The local usage

(a) 8 Bom. H. 0. R. 244, 0. C. J.
(?;) See below on Strldhana, and Jaikisondas v. Harkisondas. In.

L. R. 2 Bom. 9.
(c) Malta Vadugcmadha Tevar v. Dorasinga Tevar, L. R. 8 1. A.

, 99, 109.
(d) See Tuljdrdm Morarji v. Mathuraclds, I. L. R. 5 Bom. 662; Vi- 

nayafc Anmdrao v. Laishmihai, 1 Bom. H. C. S. at pp. 121, 124; Bdi 
Betihor v. Jeshankar Motiram, Bom. H. C. P. J. F. for 1881 p. 271.

(l( g }! (CT
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may perhaps not admit it, (a) and the “  other commentators”  
accepted as having authority in Madras have little or no- 
weight in Bombay against the Mitakshara itself.(5) There 
is an exception in the case of the Vyavah&ra Mayftkha,, but 
this work does not give back the heritage after the death 
of a female' ; essor to the original heir : it makes the 
female the s ;e of a new line of descent as if she were a 
male.(c) Such at toast is the literal sense of its rule : how it is 
to be worked out in detail is not laid down.

In Madras it would seem that the daughter’s estate is 
wholly assimilated to the widow’s (d) as to succession on her 
death.

From the rule given in § 4 B (1), the “  fee or gratuity” of a 
woman is excepted, which goes to her brothers (Mit. Chap.
II., Sec. 11, para. 14), see also GautamaXXY'IIL 23, 24.

§ 4 B. (2) G r a n d - d a u g h t e r s .—-On failure of daughters, 
daughters’ daughters inherit the estate of a married female.

See Book L, Chap. IY. B, Sec. 2, and for Authority 
loc. cit. Q. 1.

Grand-daughters, descended from different daughters, 
share according to their mothers. (Mit. Chap. II., Sec. 11, 
para. 16.)

On concurrence of daughters and grand-daughters, the 
latter receive a trifle. (Mit. Chap. II., Sec. 11, para. 17.)

(0) See The Collector of Madura v. Moottoo Bamalinga Sathupathy, 
12 M. I. A. at p. 436; Steele L, C. pp. 63-66.

(1) Ndrayan Bdbaji v. Nana Manohar, 7 Bom. II. C. It. 167, 169; 
Krishnaji Vyanktesh v. Pandurang, 12 Bora. II. C. R. 65; The Col
lector of Madura v. Moottoo Ramalinya Sathupathy, at pp. 438, 439; 
LaHubhdi Bapubhai v. Mcmhmerb&i, I. L. R. 2 Bom. atp. 418; Raid 
x . Govind valad Teja,, I. L. E. 1 Bom. at p. 106; Sakaram Sadashiv 
v. Sitabai, I, L. R. 3 Bo. at pp. 367, 368.

(c) See Vyav. May. Ch. IY. § X . para. 26, Steele L. C. pp. 63, 64.
(d) See Muttgyan Clietti v. Swagiri Zamindar, 1. L. R. 3 Mad. at 

p. 374; Simmani Ammdl v. Muttamal, Ihi, 268.
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§ 4 B. ( 8 )  D a u g h t e r s ’ Sons.— On failure of daughters’ 
daughters, daughters sons inherit the estate of a married 
female.

See Book I., Chap. IV. B, Sec. 3, and for Authority 
loc. citi Q. 1.

§ 4 B. (4) S ons.— On failure of daughter's- sons, sons 
inherit the estate of a married female.

See Book I., Chap. II. B, Sec. 4, and for Authority 
loo. cit. Q. 1.

§ 4 B. (5) Sons’ S ons.— Ore failure of sons, sons’ sons 
inherit the estate of a married female. jf|  j

Mit. Chap. II., Sec. 11, para. 24.
§ 4 C.— H eirs to a M arried F emale L eaving no I ssue.

(1 ) ' File H usband.— On failure of sons’ sons, the husband 
inherits his wife’s estate, if she was married according to 
one of the laudable rites. [If she was married accord
ing to one of the blamed rites, her property devolves on 
her parents.']
See Book I., Chap. IV. B, Sec. 5, and for Authority 

loc. cit. Q. 1,

There are no opinions of the Sastris in the Digest illus
trating the parts of this and the following paragraph en
closed between brackets [ ]. Se$. the cases of Vijitiran-
gam v. LaJcshaman, (a) and Jaikisondas v. llarkis&ndgs.(b)

2 . Regarding the question, which rites of marriage are 
laudable and which blamed, see Book I., Chap. IV. B, Sec.
5, Q. 1, and Remark,

(a) 8 Bom. H. C. R. 244, 0. C. J. .
(t) lu. Ii. E. 2 Bom. 9.
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§4  0. (2) The HusbaKd’ s Sapimdas'— On failure of the hus
band, the husband's Sapindas, or blood relations within 
six degrees on the father’s side, and within four degrees on 
the mother's side, together with the wives of such male 
blood relations, inherit the estate of a female leaving no 
issue, if she was married according to one of the laudable 
rites. [If married according to the blamed rites, the 
estate devolves on her parents’ Sapindas.']

See Book I,, Chap. IV. B, Sec. 6 / and for Authority loc. 
cit. Introductory Remarks.

§ 4 C. (8) W idow ’ s Sapinpas.— On failure of the husband’s 
Sapindas, the widow’s own Sapindas inherit her Stri- 
dhana even though she was married according to the 
laudable rites.

See Book I., Chap. IV. B, Sec. 7, and for Authorities 
see the Introductory Remarks to that Section.

§ 5.—PERSONS DISQUALIFIED TO INHERIT.
I ’ersons disabled from inheriting are—

1. Persons diseased, or infirm in body or mind,
11* who are—-

a. Impotent.
b. Blind.
c. Lame.:
d. Deaf.
e. Dumb.
f. Wanting any organ.
g. Idiots.
h. Madmen.

20 h ,
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i. Sufferers from a loathsome and incurable dis
ease such as ulcerous leprosy. See Oh. VI., 
Sec. I, Q. 5 (a).

2. Illegitimate children of Brahmans, Kshatriyaa,
and Vai’syas•

3. Persons labouring under moral deficiencies—
a. Enemies of their father.
b. Outcastes and their children, (h)
e, Persons addicted' to vice, (c)
d, Adulteresses and incontinent widows.

See Book L, Chap, VI., and for Authorities see Book 
I ,  Chap. VI., Sec. 1, Q. 1, 5; ibid. Sec,. 3 a, Q. 1 b, Q. 1, 
and c, Q. 1.

R emarks. '

Regarding the question—whether diseases, infirmities, or 
moral taints contracted after the property has vested, disable 
a person for holding it any longer, see Remark to Book I., 
Chap. VI., Sec. 3 c, Q. 6.

(a) See Ananta v. RamabAi, I. L. It, 1 Bom. 551; Janardhcm 
Panclurang r. Oop&l et a t, 5 Bom.. II. 0 , It. 145, A. C. J. ; and as to. 
wife’s society, Bdi PremMmr v. Bhika Kallianji, 5 Bom. H. C. E. 
209, A. C. J.

(b) . See above p. 58(a). The sons of outcastes born before their 
father’s expulsion are not outcastes but take their father’ s place. Sons 
bom after expulsion are outcastes, but Mitramisra says a daughter 
is not, for “  she goes to another family.”  Viramitrodaya, Tr. p. 254, 
Steele L. C. p. 34. The doctrine of outcastes’ heritable incapacity 
does not apply to families sprung from outcastes, Syed AM Saib v. 
Sri R. S. PeddabaU Yura Simlvulu, 3 M. H. C. R. 5. Act 21 of 1850 
has removed any disqualification occasioned by exclusion from caste

(c) In a case at 2 Macn. II. L. 133 it is said that an unchaste 
daughter cannot sitcceed to her parents. Compare B. I. Oh. VI., 
Sec. 3 c, Q. 6, and Mussamut Qanga Jati v. Qhasita, I. L. R. 1 All. 46.
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It is only congenital blindness that excludes from inherit

ance according to TJmabai, v. Bkcivu Padmanji, (a) follow
ing Murarji GokuM&s v.- Pdrvaiib&i, (6) see also BdJcubdi v. 
Mvnchdb&i (o) for the different views held by the Sastris.
The same condition as to dumbness, is laid down in Val- 
labhrmv v. Bui Hariffangn.(cl) As to mental incapacity, 
it is said, in Tirmnamag&l v. Jtamasvami, (e) that, only 
congenital idiotcy excludes. In 2 Macn. II. L. 188, 
the disqualifications are discussed at considerable length.
In Steele's Law of Castes a general rule of exclusion 
for persons labouring under the specified defects is laid 
down at page 61, but this has been largely qualified by 
custom. At page 224 it is said that in seventy-two castes 
at Poona it was found that insanity excluded only unmar
ried persons, and that in eighty-three castes, blind persons, 
married and having families, might inherit. In such cases 
the management of the property would devolve on the owner’s 
relations. See Bhilcaji Ramaokandra v. Lakshnibai, ( / )  as 
to management of a suit. There is a case in which a boy 
bordering on idiocy was allowed to transmit a heritable 
right to his widow, {g)

§ 6.—SPECIAL RULES OP INHERITANCE ACCORD
ING TO CUSTOM. SACRED PROPERTY.

The Hindi! Law is largely influenced by custom, as already 
pointed out. But as even those castes and classes which have 
adopted special customs still recognize the general snpre-

(w) I. L. R. 1 Bom. 557.
(6) I. L. E. 1 Bom. 177.
(c) 2 Bom. II. C. R. 5.
{cl) 4 Bom. II. C. R. 135 A. C. J . ; see also Mohesh Chnnder Buy 

el al. v. Chunder Molmu Boy at al., 23 C. W, R. 78 S- C. 14 Beng.
L. R. 273.

(e) 1 M. H. C. R. 214.
( / )  Special Appeal No. 62 of 1875 (Bom. II. C. P. J. P. for 1875, 

p. 231).
{g) Bai Amrit v. B&iManik et al., 12 Bom. H- C, R. 79.



macy o f the sacred writings, any divergence o f  custom from  - 
the ordinary law o f  succession must be established by satis
factory evidence,(a ) unless it has already been recognized as 
law binding on the class or fam ily to  which the parties 
belong, whom it is proposed to  subject to the custom.
A  custom o f  male in preference to female inheritance to 
Bhagdari lands in G ujarat was recognized in  Frdnjitvan  v.
Bdi RevA (6) as it had previously been in  Bhdu N anaji 
Vtpaf v. Sundrdbai (c) to temple emoluments.

A  family custom thus established binds the individual 
holder o f  a raj or zamindari so as to prevent his dividing it 
equally am ongst his sons, (c?)

(a) Art Ikrarnama, signed by four brothers, was received as 
evidence sufficient to establish the adoption of a family custom of 
excluding childless widows from inheritance, differing from the 
general custom of the country, Russik Lai Bhtmj v. Vurnsh Mwvnee,.

3 Mori. Dig. 188,'Note 2.
In Rayah Nugendwr TSTarain, v. Baghanath Narain Bey (C. W. R. 

for 1804; p. 20) it was held that a family custom as to' intermarriages 
might he proved by declarations made by members of the family - 
But still the course of devolution prescribed by law cannot be altered 
by a mere private arrangement. Be/c'n.shnu Tnmhctfc Tenduhcav v. 
Savitrih&i, I. L. R. 8 Bom. 54.

In the case of an English copyhold an exclusion of females from 
succession and dower was held ail admissible modification by cus
tom of a customary rule of inheritance, though in Ireland it had 
been, in the case of Tanistry, pronounced void. See Elton’s Tenures 
of Kent, 55.

(J) I. L. R. 5 Bom. 482.
(c) 11 Bo II. C. R. 249. See Colebroolce in 2 Strange’s H. L.

181; 1 Maori. H. L. 17, as to a Knlachar or family custom ; and on 
the same subject, the Judicial Committee in Chowdhry Cldutamon 
v. Mussamut Nowlukho, L. R. 2 In. A. at p.2(>9; RamaJakshmi Animal 
v. Sivanantka Pervmal, 14 M. I. A. 576, 585, S. C. 1j R. S. I. A. 1; 
Narayan Babaji et al. V. Nana Mamohar et al., 7 II. H. C. R. 153, A 
C. J . ; Bhagvand&s v, RSjmdl, 10 B. H C. R. 260-261.

(d) Ravmt Urjun Singh v, Rciwui Qhanasiam Singh, 5 M. I. A,, 
169,180

LAW OF INHERITAN0I5. [ R O O K ^ - L
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The cases'of The Court of Wards v. Rajeoomar Deo Nun- 
dun Sing •,(<*) liajliishen Singh v. It am joy Surma et cd. }(b) 
Chowdhry Chintamon Singh v. Musst. Nowliiltho Konwari, (c) 
and the remarks of the Privy Council in' Soorendronath v. 
Mussamut Heeramonee(d) show that a family custom of inherit
ance may be abandoned.

The ordinary rules of Hindft law are applicable to Jains, 
no special custom being proved, (e) Hence in the absence of 
custom er usage to the contrary, an alienation -by gift by a 
widow of her husband’s property is invalid according to the- 
Mitakshara which governs the. Bindala Jains.( /)  The Khojas 
—a class of Mahomedans converted from Hinduism—are 
governed by the Hindu law of inheritance except so far as 
this has been :modified by special custom. Being of Gujaratbi 
origin the Khojas allow a precedence to the mother over the 
widow, which is common to many castes in Gujarat, but the 
mother is not allowed to dispose of the estate, and after her 
death it goes to her son’s heir, usually his widow, (g)

Succession to a Baj was held to be governed by custom in 
Arjnn Manic et al. v. Earn Gang a Deo, (h) by nomination in. 
Jtamgunga Deo v. Doorga Mnnee Job raj (i) and Beer Chunder

(а) 16 C. W. R. 343.
(б) I  L. R. 1 Calc. 186.
(c) L . R . 2  In. Ap. 269, 2/3.
pi) 12 M. LA. at p. 91
(«) Lalla Mohabeer Pet-shad et al. r. Musst. Kundun Koowar, 8 C.

W. R. 116; M. Govindnath Boy v. Gulal Chand et al., 5 C. S. D.
A. R. 276; Sheo Singh Em v. Musst.. 1/okho et a t, 6 N. W . P. II.
C. R, 882; S. C. 1 . R. 5 I. A. 87; Bhagvdndds Tejmal v. Bajmal,
10 Bom. H. C. R. 241 ; Hasan AE v. Naga Mul, I. L. R. 1 All.
288, where a special custom of adoption prevailed.

( / )  Baehebi v. MakhanLal, I. L. R. 3 All. 55.
(g) SUvji Easam v. Datu M&oji Khoja, 12 Bom. II. C. R. 281;

Hwbui v. Gorbdi, 12 Bom. H. C. R. 294; Rahimaibui v. Hirhcii, I. L.
R. 3 Bom. 34.

(h) 2 Calc. Sel. S. D. A. R. 139.
<*} 1 Calc. S. D A. R. 270.
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Joobmj v. Neel RUhen Thahoor et al.(a) An illegitimate son 
was excluded in Bulbhudda Bhourbhur V. R. Jugtjernalh Srte 
Chundim. (b) As to a quasi-Raj see ChowdUry Chiulctmon 
Singh v. Musst. Nowhikho Konwari, (c) and the decision of the 
Judicial Committee in Periasami et al. v. The Representatives 
of Salugai Taver.(d)

A Rulachar, allotting certain portions of zaminduris to 
junior members, (e) does not render the savings and accumu
lations made by those members joint property. ( / )

A family custom of inheritance is not destroyed by a re
settlement of the terms of the holding from the Govern
ment;, even though this should destroy many incidents of 
the previous tenure, (g) and when after a confiscation for 20 
years, a grant of a “  raj ”  was made to the brother of the 
former holder, the intention of the Government, it was held, 
was to restore the tenure as it had previously existed, with 
the special qualities of succession according to the family 
law. (A)

When by family custom an estate is impartible, the ordi
nary Hindfi law is suspended just so far as is necessary to

(a) 1C. W. R. 177.
(b) 6 Calc. Sol. S. 1). A. R. 296.
(e) L. R. 2 I. A. 269, 278. See Maine, Ancient Law, Ch. VII. 

p. 283.
(d) L. R. 6 1. A. 61.
(e) This custom of providing an appanage for each j  anior branch 

is widely spread, and probably sprung from political conditions. See 
Col. Dig. Rk. II., Cb. IV., T. 15 Comm. : Panj. Oust. Law, II,, 183;
St. L. C. 229. Comp. Hallam Mid. Ag., vol. I, p. 88 (Ch. I., Pfc. II).

( / )  Clmedry IJureehur Fershad v. Gocoolanand Boss, 17 C. W. R.
129.

(fiO Rajkishen Singh v. Bamjoy Surma Mozoomdar, I. L. R. 1 Calc.
186.

(h) Baboo Beer Ferial Sahee r. Maharajah Bajender Ferial 8ahee,
12 M. I. A. 1.
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give effect to the particular custom, hub the general law 
Still regelates all that lies beyond its sphere, (a)

The impartibility of an estate does not necessarily imply 
that.it is inalienable, (l) The inalienable quality is a ques
tion of family custom requiring proof, (c) Yet as a point of 
customary law impartibility may be expected to be accom
panied generally by limitations on alienability, having the 
same object in view, the preservation of tho estate to sup
port the political, official, or social rank of the head of tho 
family, hi Rajah Nihnomj Singh v. B ikram  Singh (<2) the 
Judicial Committee say:—“ The same principle which pre
cludes a division of a tenure upon death must apply also to a 
division by alienation.” (e)

A bad custom will not be allowed.( / )  Nor is a custom 
depending-on instances to be extended beyond them.(y) I f 
opposed to recognized morality or the public interest it is to 
be disallowed. (h)

(is) NeelMdo Deb Bim-mona v. Beerchtinder Thakoor, 12 M, I. A. 
523; Timangavda v. Rangangavda, Bom. H. C. P. J. F. for 1878 
p. 242 ; MuUayan Chetti v. Sivagiri, I. L. R. 3 Mad. p. 374.

(6) Naram KhooUa v. Ldhsmth KhooUa, I. L. R. 7 Cal. 461; Ammd 
Led Singh Deo v. Maharajah Dlwraj Oooroo Narayan Deo, 5 M. I, A- 82,

(c) Rajah Udaya Aditya Deb v. Jculub Lai Aditya Deb, L. R . 8 I. 
A. 248; Naarin KhooUa, V. Lokencdh 'at supra.

(d) Decided 10th Mar;-!, 1882.
(e) Comp. Rajah Venkata Narasimha Appa Roto v. Rajah Narraya 

Appa liovt, L. 11. 7 I. A. pp. 47, 48.
( / )  Narayan Bhdrthi v. Laving Bharthi, I. L. It. 2 Bona. 140; Reg. r. 

Sambhu, I. L. R. 1 Bom. at p. 352. See Tajik by Jana.rdhan. Mahadeo 
Slo. 186 p. 358. Narada quoted in Col. Dig. Bk. III., Ch. II., Sec. 
28 and Comm, show that customs opposed to morality or public policy- 
are to bo refused recognition.

(y) Rahimathdi V. Eirbai, I, L. R. 3 Bom. 34 ; compare In re 
Smart, L. It. W. N. for 1881, p. 111.

(%) See Mrada Pt, II,, Ch. X„ Jolly’s Transl. p. 75, Mathura 
Ndikin v. Hsu N&ikin, I. L. R. 4 Bom. 545, 556.

* p - v. '  '



®  <§L
LAW or INHERITANCE!. [BOOK U

A s to property dedicated to an idol see Juggut Mohini 
Dossee et al. v. Musst. Sol'heemony Dossee et al. (</) and 
Maharanee Brojosoondery Delia v. Ranee Luclchmee li.aon~ 
waree et al.(b)

Property dedicated to the service even o f  a family idol is 
impressed with a trust in favour o f  it, dissoluble only by  the 
consensus o f  the whole fam ily, which itse lf cannot put an 
end to a dedication to a public temple, (c) In  a case o f 
alienation b y  one o f four Sebaits aliening debuttar, the 
other three suing to recover the property must jo in  the 
fourth as defendant with Iris vendees or those deriving from  
them .(d)

§ 7.—BURDENS ON INHERITANCE.

Some o f  the principal burdens on inheritance have already 
been noticed as in §  3 i  (5 ), § 3  B  (1), in connexion with 
the rights, to  which they are most com m only annexed. The 
powers o f  an owner in relation to his property form  the 
subject o f the follow ing Section, but it seem s useful to collect, 
in this place, some o f the more general rules applying to 

‘ charges on property which passes to successors as deduced 
from  the recogn ized Hindu authorities, and the cases decided 
in recent years.

There is a general obligation resting on the heir (or other 
person) taking pi-operfcy o f  one deceased to pay the debts of 
the late owner. But in a united family this does not extend

(o) 14 M. I. A. 289.
{b) 20 C. W. R. 95.
(c) Piet um of Sir M. E. Smith in Konwar Doorga Nath Roy v ■

Ram Ghunder Sen, L. R. 4 I. A. at p. 58.
(d) Ilajendronath Butt v. Shekh Mahomed Lai, L R. 8 I. A. 185.

See also Prosunno Koomari Debya v. Clolab Chund Baboo, L. It. 2 I.
A. 145; Komvur Doorganath Roy v. .Ram Chunder Sen, L. R. 4 1. A. 
at p. 57; Klmsalchand v. Md/iadevgim, 12 Bom. H. 0 . R. 214 ; 
Maiiohar Ganesh v. Keehowam Jebbai, Born. H, C. P. J. P. for 1878, 
p. 252.
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to the debts of a member deceased incurred for his purely 
personal purposes, or even for the family if there was no 
necessity, (a) except in the case of a deceased father’s 
obligations. (6) lawfully contracted.

Promises deliberately made by the father are by 
the Hindi! law regarded as equally binding on his sons, 
especially if made to his wife, (c)

If property descends as hereditary, the income (of a 
zainindari) is liable to pay the debts of the deceased zamin- 
dar. Suchseeros to be the principle involved in the judgment 
of the Privy Council in Oolgappa Ghetiy v, Arbuthnot. (d ) 
But in Bombay the estate is not, without a specific 
lien, so hypothecated for the father’s debt as to prevent 
the heir disposing of it and giving a good title; (e) though 
“ it descends incumbered with the debts or accompanied 
by an obligation to pay the debts of the ancestor.“ (jf) In 
the case of Sangili Virapandico Ohinnathambiar v. A lw ar  
Ayyangor (g) it was held that though an attachment against 
the lands, impartible by family custom, of a zaminddr for 
his debts might, if made during his life, continue after his 
death, yet as at his death the entire interest in the zamin- 
dari. passed to his son, there was nothing in the estate

(a) See Saramn Than v., MnUayi Aminal, 6 Mad. H. C. R. 383; 
Mdgluin Qarudiah v. Ndrdyan Bung!,ah, I. L. R. 3 Mad. at p. 365, 
and below, Partition, Liabilities on Inheritance.

(1) Above, p. 80.
(c) Vu-amit. Trawl.p. 228; Vyav. May. Ch. IY. See. X. para. 4, Sec. 

IV. p. 15 ; Ch. IX. p. 10; m  Act, IX. of 1872, Sec. 25. 
id) It. E. 1 1. A. at p. 315, S. C., 14 Beng. L. R, at p. 141.
(e) J'amiyatrdm v. Parbhudas, 9 Bom. H. C. R. 116.
( / )  Sakliuram Rdmchandm v. Madhavrao, 10 B. II. C. R. 361, 367. 

See also Nillcant Chatlerjee v. Pear! Mohan Das e ta l , 3 B L. R 7 O. C. 
J ; Girdharee Lall v, Kantoo Lall, L. R. 1 I. A. 321; Suroj Bans! Koer 
v. Shea Prasad Singh, L. R. 6 1. A. 88,106 , TJddmm kHidramv, Benin, 
10 B. II. C. E. 83; Sadgshiv Dinkttrv. Dinkar Ndrdyan, Bom II. C. P. 
060°r 18821 P' 139 ’ Nwiyanacharnia, v. Narso Krishna, I. L. It. 1 Born-

iff) I- L, It. 3 Mad. 42.
21 u
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itself “  which was attachable assets of the late zamindar, or 
whichcould. be made available in execution of the decree 
against his representative qua representative.’’ The son 
seems to have been regarded as taking the estate as a 
“ 'purchaser”  or independently of the father, as under the 
English Statute Do Donis, while other property of which 
the father could have disposed passed to his representatives 
as such. The Hindu law, however, identifies the son with his 
father for all lawful obligations, as completely as the Roman 
law or as the English law under which haeres est pars ante- 
cessoris.(a) It was by an analogous identification of persons 
that the executors as in their sphere “  universal” successoi’s 
became representatives of a testator. The impartibility of 
an estate may, to a considerable extent, prevent its being 
incumbered, as was the case also with feudal estates; but 
supposing the estate to be absolutely inalienable as well as 
impartible it would seem that no charge at all would attach 
to it after the ownership proceeded against had ended by 
the death of the debtor, (6) while so far as it was alienable 
or subject to incumbrance, the heir should he identified 
with his ancestor for all purposes, as well for the execution 
of a decree rightly obtained, as for the establishment of a 
claim. He becomes a representative, and takes as a represen
tative through this identification. What he takes is the 
aggregate familia as a “  universitas”  in the character of 
“ heres snus ” equally when the property is impartible as when 
it is partible, and this ‘ ‘ universitas” or aggregate includes 
all obligations properly attaching to the headship of the 
family equally with the property and rights annexed to 
it. (c) The rules of partition show that the obligation to

(a) Co. Lit. 22, b.
(fe) See Goor Pershad v.Sheodeen, 4 F . W. P. R. 137, referred to in 

Udardm Sitdram v. Ttdnu, 11 Bom. H. C. R. at p. 78; and Sura 
Bunsi Koer v. Sheo Proshad, L. R. 6 I. A. at p. 104.

(c) See Gains, Inst. II. 157; Di. Lib. 28 Ti. 2, Fr. 11; Co. Di. B- I f .
Ch- IV. T. 15 Comm.; Vyav. May. V. Sec. IV . 14 ss .; ib. Ch. TV.
See. IV. 38} Manu IX. 130; Co. Di. Bk. V, Ch. IV. T. 210.



pay a father’s debt is a part of the inheritance or fatnilia as 
rmicli as the property to be divided, (a) and it is not less so 
when the property is impartible, save in so far as it might 
defeat the purpose of the grantor, or the law of the princi
pality. To the extent, therefore, to which the deceased 
could have charged the property or disposed of it, and so 
enjoyed a complete ownership, it would' seem that the heir 
is a representative liable to execution under sec. 234 of the 
Code of Civil Procedure on account of such property of the 
deceased having “ come to his hands.”  The distinction 
grounded in Muttayan Chetti v. Sivagiri Zamind&rSfi) on a 
son’s not being able to obtain a partition of an impartible 
estate does not rest on the Hindi! law which makes the 
son responsible and bids him postpone his own interests to 
the payment of just debts of his father. (c) He cannot 
obtain a partition of au ordinary estate in Bengal as of 
right, but this does not exempt the estate from liability.
For the case of a Polygar in Madras see Kotta Ramdsdmi 
Chetti v. Bangari Seshama Nayanivaru. (d)

As to the maintenance of a widow see the Section on 
Maintenance, and Baijun Doobey et at. v. Brig Bhookun 
Ball, (e) Musst. Lalti Knar v. Ganga Bishan et at.,(f) Visa- 
latchi Ammal v. Annasamy S'astry,(g) Baboo Gohich Chunder 
Bose v. Ranee Ohilla Dayee, (li) Lakshman Ramchandra et

(а) Vyav. May. Ch. IV. Sec. VI.
(б) I  L. R. 3 Mad. at p. 381.
(c) Col. Di. Bk. I. Ch. V. T. 188; Vyav. May. C'h. V. Sec. IV. 16,

17; and the judgment has since been reversed by the Privy Council 
in the case of Muttayan Chettiar v. Sivagiri Zaminddr. The Judicial 
Committee, L. R. 9 I. A. at p. 144, say : “  The fact of the zamindari 
being impartible could not affect its liability for the payment of the 
father’s debts, when it came into the hands of the son by descent 
from the father.”

(d) I. L. R. 3 Mad. 145.
(e) L. R 2 I. A. at p. 279.
( / )  7 N. W. P R. 261 (F. B.)
(g) 5 M. H. C. R. 150.
(h) 25 C. W. R. 100.
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al. v. Sarasvatibai, (a) Musst. Golub Koonwar et al v. The 
Collector of Benares et al., (6) and the cases referred to above 
pp. 77-79, and under Partition, Book II.

A reasonable charge subsists to provide even for a concu
bine and her daughters (c) and her sons excluded from 
inheritance (cl).

The son is not directly responsible for unsecured debts 
contracted even for the benefit of the family by his father 
during the life of the latter, (o) As to secured debts thus 
contracted during his minority, or, with his acquiescence, 
after his attaining his majority, the case is different. (/) Nor 
does it follow that because he is not directly liable to credi
tors for the family debts, he is nob liable for contribution to 
his father, when his father has had to pay them. A dis
charge or distribution of the debts by ordinary coparceners 
making a partition being expressly enjoined, it might seem 
to follow, a fortiori, that a son taking his share of the family 
estate from his father should take also, if his father desire it, 
his proportion of the burdens; but this is not prescribed by 
the law books. After the father’s death the son is by Hindd 
Law responsible for all his debts, except those contracted 
for immoral purposes, (h) and this liability, as under the

(«) 12 Bom. II. C. R. 69.
(A) 4 M. I  A. 246.
(c) See $alv,v. Ilari, Bom. H. C. P. I. F. for 1877 p. 34; Khemkor 

v. Umi&shunk&r, 10 Bom. H. C. R. 381.
(d) EaU v. Gooind, I. L. R. 1 Bom. 97.
(e) Ammtrow v, Trimbuckrow et al., Bom. Sel. Ca, p. 245 ; Chen-

napah v. CheUamanah, M. S. D. A. R. 1851, p. 33 ; Col. I)i. Bk I Ch 
V. T. 167, Note. .

( /)  bee 1 Mit. Ch. I. Sec. I. paras. 28, 29; Qangiibdi v. Vdma/mn,
2 Born. H. C. R. olS (2nd Ed, p. 801), a case of ratification.

{g) Yyar. May. Ch. V. S. 4. pi. 11-14; Stokes, H. L. B. 121, 122 ; 
Keshoio Rao Diwa/car v. Na.ro Junardhun Patunkur, 2 Borr. at
p. 222.

(A) Coleb. Dig. Bk. I. Ch. V. T. 147-149, Comm. ; 2 Str. II.L . 456.
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Law, is independent of inherited assets j  (a) though 
where there were assets he who has taken them is primarily 
answerable, (b) but this has been limited by Bombay Act 
VII, of 1866, See. 4, to the amount of the family property 
taken by the son. In Bengal it has been held («) that the 
hi it. Chap. L, See. 6, para. 10 (Stokes, H. L. B. 895) 
authorizes the alienation by a father for the payment of joint 
debts, even against the will of his son, so that the father

(а) Naradmharav v. Antdji Virupdksh el al., 2 Bom. II. C. R. 61;
Co, Di. Bk. I,C h . V. T.173.

Nilakanthn, in the Vyav. Mayftkha, Ch. IV. Sec. IV- p. 17, insists 
on the character of an inheritance as a “  universitas” or inseparable 
aggregate of rights and obligations. The latter descend only to sons 
and grandsons in the absence of all property ; but he who takes any 
property, however small, must pay the debts, however large. So, too, 
must, he who takes the widow of the deceased regarded as part o f 
the “  familia,” see Coleb. Dig. Bk. 1 Ch. V. T. 220, 221. Similarly 
Qui semel aliqud ex parte heres extiterit dcficientium partes etiam in- 
vitus excipit, id eat, deficientium partes etiam invito adereseunt, (L. 80 
de leg. 8 D. XXX II.) was the rule of the Roman Law when it had 
allowed the institution by testament of an heir replacing the heir by- 
descent. The whole “ familia”  or none had to be given to the 
legatee who accepting the benefit became answerable for all debts 
and for due celebration of the “  sacra privata. ”  The son had no 
option; in the absence of a will he continuing the person of his father 
took the inheritance, benefits and burdens as a universitas. The 
English law has sprung from an entirely different conception, at 
least so far as the real property is concerned. Though at one time 
the heir was in a sense a universal representative, yet the distinct 
character of several fees prevented their uniting in a true universitas.
The ecclesiastical jurisdiction was introduced over chattels, and the 
heir then became successor only to the real property accompanied in 
Bracton’ s time with a legal duty to pay his father’s debts to the 
extent of ,his inheritance and a duty of humanity to pay them out 
of his other property akin to the Hindu rule. See Bract. /.  61 b.

(б) See Zemindar of Sivagin v. Alwar Ayyangur, I. L. R. 3 Mad. at 
p. 44 ; Vyav. May. Ch. V, Sec. IV. para. 17; Col. Di. Bk. I. Ch,
V. T. 172.

•(c) Bishambhur Naik v. Sudasheeb Moltaputter et al., 1 C. W. R. 96.
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could protect himself in that way. The separated son is not 
legally liable to the creditors either during his father’s life 
or after it, unless he choose to accept the property left by his 
father according to the remarks of Colehrooke in the cases 
at 2 Str. H. L. 274, 277, 456; (a) but with this compare the 
dicta of the Sastris at those places, and in the case above- 
quoted from Bombay Sel. Cases, which correctly express 
the doctrine formerly prevailing at this side of India, making 
the son’s obligation a legal and not merely a moral one. In 
another case (No. 997 MS.), the Shstri answered that an 
adopted son, like one begotten, is responsible, independently 
of assets received, for the debts of the adoptive grandfather, 
though not incurred for the benefit of the family (they not 
having been contracted for an immoral purpose),

In the case of IIunoomton Persavd Pandayv. Musst. Babooee 
Mimraj Koonweree,{b) the Privy Council grounded on the son’ s 
obligation as a pious duty to pay his father’ s debts, a capacity 
in the father to charge the estate, even though ancestral, 
tor such, debts contracted by him as the son could not piously 
repudiate. The same case, however, as recently construed 
in Kamesivar Pershad v. Run Bahadur Singh (a) imposes 
on a creditor the necessity of making due inquiry whether in 
the particular case the manager (even it would seem the 
father) is acting for the benefit of the estate, (d) In Giri- 
dharee Loll et al. v. Eanto Lall etal.,{e) a decree having been 
obtained against a father for a debt, not of an immoral kind 
but, as appears, not contracted for any benefit to the family, 
he sold the ancestral property to satisfy it. In a suit by his 
son to recover the estate, the High Court awarded to him 
one-half ofhis father’s share, but the Privy Council reversed 
this decision and held that the deed of sale could not be set

(ft) See also Coleb. Oblig Chi. II., 51.
(*)4 6 JJ. I. A. 421.
(«) I. L. Jt. 6 Calc. 84*

, W S e e  Bk. 11. In trod. § 6 1 Str. II. L. 202.
C) L. It. 1 In. A, 321, S. C., 14 Bong. L R  187.
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aside at the suit of the son. “ Eanooman Persaud’ s case/5 
their Lordships say, “ is an authority to show that ancestral 
property, which descends to a fathei-, is not exempted from 
liability to pay his debts', because a son is horn to him.
So, in Oolagappa CKetty V. Arbuthnot et al, {a) the income 
of an hereditary polliam was pronounced liable for a father’s 
debts. The property in that case, however, was subject 
to the rules of singular succession applicable generally to a 
Raj. In accordance with these cases, it has, in Bombay, 
been said that “ these decisions go to fix the son and his 
estate, except in cases of wanton extravagance, with the 
father’s debt, whether secured or not on the property,”  (b) 
and that, “  subject to certain limited exceptions (as for 
instance debts contracted for an immoral or illegal purpose), 
the whole of the family undivided estate would be, when in 
the hands of the sons or grandsons, liable to the debts of 
the father or grand-lather.”  (c) But this liability is 
exceptional, resting on special texts.(d) And whether the 
sale of the living father’s interest hinds as against his sons 
the whole ancestral property, as decided in Naraycrnachcirya, 
v. N a r s o  Krishna, (e) on the authority of Giridharee v. 
Kan,to ( / )  may perhaps now admit of some donbt. The case 
of Luchmi Dai Koori v. Asman Sing et al.,[g) follows Giridha
ree v. Kan to (h) to the same effect; but in the case of Run- 
gaina v. Atchcima et al, (i) the Privy Council say of a son in

(а) L. It. 1 In. A. 268,
(б) Govindrnm v. Vamanrav, R. A . No. 16 of 1874, Bom. H. C. P,

J, F. for 1875, p. 118.
(c) TJddrdm y . lldnu Pdndvji et al., 11 Bom. II- C. It. 83, citing 

Coleb. Dig. Bk. I. Ch. V. T. 167 ; cited and approved by the Judi
cial Committee in Suraj Bun si Koer v. Shea Proshad Singh, L. R. 6 
I. A. atp. 104. See also N&rada.Pt. I. Ch. III. SI. 12 ; 1 Sir. II. L.
.173 ; Keshow Raa v. Naro Junardhun, 2 Borr. 222,

(d) 11 Bom. II. C. R. 85 {supra), citing Colob. Dig. Bk. I. T.169, 229.
(e) In. L. R. 1 Bom, 262. ( / )  Supra.
{g) In. L. R. 2 Calc. 213. (A) Supra.
(i ) 4 M. X. A. at p. 103.
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relation to his father’s distribution of property, “ If Jagan- 
jnittlia takes, as we think he is entitled to do, the whole ances
tral property which the father could not dispose of without his 
consent, §c.” So in Taifdv.rang v. Naro.(a) In Bhugwandeen 
Doobeyv. Myna Iiaee,(:j) it is said, ‘ ‘Between undivided copar
ceners there can be no alienation by one without the consent 

> of the other,’* and s.ee Suraj Buns! Kooer’s case, (c) The 
High Court of Calcutta adopted this principle in the cases of 
Sadabart Prasad Scthu y. Foolbash Koer, (d) and of Mafia- 
beer Per shad v. Baimyad Singh et at., ( e ) which, in Baboo 

B wk Demdyal Loll v. Baboo Jug deep Narain Singhff) have not 
been dissented from “ as to voluntary alienations.”

Even as to a sale in execution of the “ right, title, and 
interest”  of a father in the ancestral property, affected to be 
mortgaged by him “  under legal necessity,”  as conclusively 
found by the District Court, their Lordships held, on the 
one hand, that the whole property would not be made 
available by a suit, directed against the father alone, and a 
Sale in execution of his “ right, title, and interest.”  To 
make the other co-sharers answerable, it was necessary to join 
them as parties according to Nugender Chunder Ghose et al. 
v. S. Kanvinec Dossee et al.,(g) and Baijim Doobey et al. v.
Bnj Bhookm Ball (h) On the other hand, their Lordships 
ruled that by the purchase of the judgment-debtor’s 
(father’s) right in execution, the purchaser had acquired his 
“ share and interest in the property, and is entitled to take
proceedings...... to have that share and interest ascertained
by partition.” (t) It may seem rather too broad a statement, 
therefore, “ that under the Mitakshara and Maydkha the 
son takes a vested interest in ancestral estate at hia

(a) Sol. Rep. 186. (6) 11 M. I. A, at p. 616.
(c) L. R. 6 I. A. 88, 100, 102. (d) 3 Ben. L. R. 31 F. B.
(a) 12 Ben. L. K. 90. ( / )  L. it. 4 In. A. p. 217.
(g) 11 M. I. A. 241. (A) L. R. 2 In. A. 275.
(*) 8 °  in Ham Hvra v. Bhaiji Modem, S. A. No. 444 of 1874, Bom.

H. C. P. J. F. for 1875, p. 97.


