TAW OB INIIL RITANCI,

94 Book L., Ch, IT., Sec. 11,Q. 4. They may form a _ﬁuit_:eﬂ
fawily with their legitimate half-brothers. - See Book 1., Ch.
11, Sec: 8, Q. 12. :

The rule given by Yijiavalleya in fayour of the illogitimate
gon of a Stidra, though separated in the Mitikshard by a leng
‘commentary on the preceding slokas, yet in the original
immediately follows them as part of & complete statement
of the succession of sons accovding to their rank. Nexb
follows the statement of heirs to one who leaves no male isgue,
that is, none of the sons just enumerated. (¢)  What Yijiia-
valkya obviously meant therefore was that m the absence of
an. suras son nnd of a daughter's son, a S0dra’s son by
his slave hould succeed. The danghter’s son is the one just
beforo specified as equal to a son, though there is a slight
variance of expression owing to the term putrikd suta first
used not being in strictness applicable to the offspring of a
Sadra. (3) Henco the word duhitra suta is sabstitutod.
By Yijfiavalkya the daughtor as well as the wifs is brought
in after the sons of all classes. (¢) ' 1t is only by interpretation
on the part of the commentators that the daughter herself
having been first allowed to be an appointed son has been
placed hefore her son under texts probubly intended to meet
the case of 1o son of the enumeratod classes surviving, nor
any son or grandson of such ason. (f) If Yéjiavalkya had
intended to give to the Stdra’s daughter a place before his
- illegitimate son, he would not in the mext line have placed
the widow below that son and the deughter below the widow,
The texts quoted in the Mitdkshara Chap. 11., Sec. IL, para.
6 from Mann and Vishnu (apart from Bslambhatta’s gloss)
show that on failure of descendants in the male line both the

(@) Mitakshard Chap. I, Sec. L, parns. 2,89, The term is apubra=
gonless. i

(%) Sce Viramitrodaya p. 121, Infra Bk. I., Ch. TT, 8. 3, Q. 12, 13.

(¢) Sea boo Mitikehava Chap, IT., Sec. I, para. 17.

(d) Boe Mitdkshard Chap, IL, Sec. IL, paras. 2, 6.



without appomtment (i) of the daughter hersa]f who came
inat alater stage, () This malkes it the more probable that
the daughter’s son bub not the daughter ias intended to
precede the illegitimate son, though the precedence agsigned
_to him by some commentators over his own mothor in ordi-
nary cases is to be rejected, ag Mitramisra says, on account
of the specification by Yajiavalkya of the danghter and not
of her son, as an heir. (¢) In the case below Book L, Chap.
11., Sec. 8, Q. 8, the illegitimate son of a Mili is preferred to
the widow. The widow could claim recoguition, but she is
pustponed by the Stistri to the illegitimate son through the
\ operation of Yijiavalkya’s text (d) and Vijiidnesvara’s com-
ment, (¢) which provides for the danghter’sson and daughter
but not for the widow. (f)

Tt seems anomalous that the widow should be thus post.
poned to the illegitimate son, and her own daughter and the
daughier’s son. Buat according to the recognized rule of con~
straction (9) the text of Yijiavalkya can be controlled only
by amnother nofi reconcilable with its literal senso, Then
the passages from Vishnuand Manu quoted Mit, Ch. IT., See,
I1.; pava. 6 show that at one stage of the development of tho
Hindd Law, the daughter’s son and even the daughter were
made equal to & man’s own gson, while the widow was still
unprovided for, or reduced to a lower place. (k) Yéajhaval-
kya's text belongs to this stage : so little progress had heen

(2) Viramitrodaya, Transl, p. 121.

() Bhau Nindji w. Swndrébai, 11 Bom. H, C. R. 274 Seo infra
Book ., Ch. IT, Sec. 8., Q. 10.

(¢) Viramitrodaya, Transl. p. 184. !

{d) Mitikshari Chap. L., Sco. XIL, para, 1.

(&) Mitaksharii Chap. 1., Bec. XIL.; para 2.

() 8o too the Viramitrodaya, Transl. pages 130, 176.

(g) See Viramitrodayn, Transl. p. 236,

(h) See Manu Chap. IX., 130, 146, 147. Vishuu Ch. XV., 4, 47.
‘Compared with Gautams XXVI,, 18, ss., and Apastamba 11, VI,
14 ; Néarada XIIL, 50, 51.



& % /LAW OF INHERITANCE. pooAM |
; ._@/haﬁ the Rishi does not even name the. d“ughtep'g m. el

except in this place; but this mextion is (.nmlgh

It is to the patni only thab the sacrod texts assign &
right of inheritance. (2) The English translation “wife” fuls
to indicate the distinction hetween the wife sharing her hus-
band’s sacrifices and the wife of an inferior order. (4) The
Stidra having no sacrifices to celebrate like the twice-born
has 0o  patnd” to share them. Tho Asura marriage hoing
a purchase gave to the wife no higher status than that of a
“ (iisi”” or concnbine, (¢). Buf this or some oven lewer form
wag the appropriate one for Stdras:(d) the higher forms
were not allowable until custom in some measure made them
go,(¢) and the different consequences of warriage according
to the different forms (f) are traceable to a time and a .
cugbom in which community of property bofween the married
pair was not mcognmed 9)  Under such a sysbom it is
not at all surprising t;lmt, the wifels right of inheritance
shotld not bo admitted.  Noris it strange that the develop-
ment of the purely Brahminical law by which widows in tho
higher castes benefited should not have embraced in ibs full

extent the degraded Sidras. As to the wivesin this easte

the expanding law left thom ps it found them, while if
roadily adopted an existing custom in fayour of illegitimate

() See below Book L., Ch. 1L, Sec. 6 A, Q.6 and above Introd:
Sea too Vieamitrodaya, Trangls p. 178,

(&) Mit. Ch. I.,Sce. X1, 2. DA. Bhig. Ch. XTI, Sec. L, 48. Virum:.-
trodaya, Transl. p. 132

(¢) Smriti Chand, 160 ; Viramitrodaya, loc. cit.

{d) Baudhfiyana makes mere sexnal conmexion a lawful form of
nnion for Vaidyas and Stdras, “ for,” he says;, “Vaidyas and Sadras
are not particular about their wives.” Shorbly aftorwards he ‘seys :
@ A female who has been bought for money is not a wife. She cannot
nasish ot sncrifice offered to the gods or the manes. Kisyappa has
pronounced her & slave.” Baudh,, Tr. p. 207.

(0) CL. Vijiydvangam v. Lukshumen, 8 B, H, C. R,255-56 0..C, L.

(/) Mitdk. Chap, 1I., Sec. X1., 11, }

{¢) See the Chapter on' Stridhan.



m%, which appeared reasonable to those whose own heirs

might be sons irregularly contributed to their families, and
 wholooked on the Stdra marriages as virtually no more
_ than licensed eoncnbinage, (@) :

The express provision in Yé&jhavalkya’s text in favour of
the daughter’s son may not improbably be traced in reality
to a time when this kind of desecent afforded the better
assurance of a real connexion of blood. But it may be really
an adoption for the Sddras of a rule much repeated, though
not intended for that caste. The a&vautageons position
assigned to the danghter’s son is traced by J fmiita Vihaoa to
his identification with the son of the appointed daughter, (b)
in whose favour only, Jimfita Vihana says, the texts ex-

ressly pronounce.  He cites Bandhdyana’s text (e) that
Pressiy - p i

the  Putrika: Sutam?’ is to offer the pindas and apparently
excludes the mere ¢ dauhitra” from this right, which ig
assigned to him also however by Manu, (d) The introduc-
tion of the daughler a¢ well as her son may be due to a
gimilar courso of thought. The daughter appomted ws a
son being once rocognized as a regular heir, (¢) the daughter
not appointed gained a place, (f) and in the passages cited
as well as in Brahaspati (¢) is mentioned without any ymen-
tion of the wife. The texts were so far admitted as to the

{a) See Gautama Ch. X1X; Baudldyana, 11, 2.

Tho Roman law furnishes an analogy in the case of slaves : ¢ guag
vilitates vitae dignas observations legum non eredidit,” and whose
unions, even under the Christian system, remained mere concubin-
agein lnw until late in the 9th century. Seg Milman Hist. of Lutin
Christianity, vol. IL, p. 15; Lecky, History of European Morals,
II. 67.

(b) Déya Bhidga Chap. XI., Sec. I1, Ei
(e) At 1 W. & B. {Ist Ed.) 310, 315.
(&) Of. aleo Sankha and Likhita, Stokes® H. L. B, 41L
" (e) Mis Chap. I, Sec. XI., para. 3.
. (f) Mann Chap. IX,, 130 ; Narada Chap XIII., 0.
(g) Déyn Bhéga Chap. XI,, Sec, I, 8.

-



AW OF INBERITANOE. [BOOK L),

"&ﬂdms, but those specially fzwounng the wifo as an helr,
bearing only on the ¢ patnd,” were nob. (a)

§ 8 B. (4) Winows.— On failure of the three first descendands
m the male Iine, of adopted sons, and in the case of
yadras of illegitimate sons, o faithful widow inherits the
estats of @ soparate householder, and the sepavate estate

of @ united coparcener.

See Back I., Chap. I, Sec. 6, and for Authorities, see
Book I., Chap, 1., See. 2, Q. 4; Chap. IL., See. 6 A, Q. 11;
Vyay. Ma_y.-Chap iv, ey VlII, p- 1, seq.

Under the skrict Hindd law only such a widow inherits
who was a dharmapatni, “a wife taken for the fulfilment
of the law,” who was lawfully wedded, and able to assist in
the performance of the sacrificial rites. (6) As only a female
married ag a virgin conld oceupy such a position, the females
who had been widowed and remarvied (by Pit) were
excluded from the succession to their second hushand’s
property. By Act XV. of 1856 this disability has been
removed, and the legal relation of wife to & husband, whether

(a) See Book I., Ch, 1L, 8. 6, A. Q. 6, and the instance ab Bogk T.,
Ch, V., 8. 1L, Q. 1 and 2.

T'he Salic and Burgundian laws excluded women from mhnntance‘
to land. The Wisigoths more influenced by the Roman law admitied
the danghter’s succession, and this was in part adopted by the Franks.
In Fngland boc-land was heribtable by fomales, but in the fole-land

“they could take no shave:  Henco possibly their exclusion by custom
in goma manors, see below. ]

(&) *“ Awife of the samo class is indieated by the torm * patnt ' itself,
which gignifies union through sacrifice.” Viramit,, Transl. p. 152, A
wife of a rank below a * patnt” would be entitled only to maintenanee
according to the Smgiti Chandrike Ch. XI., and comments in
Vivamit, Tr. p. 138, 183; o succession only on failure of the wits of
eqqual class, and that by analogy only, the texts giving the right only o
the * patni,” to whom thoSmriti Chandviks, loe. cit. paras. 11, 25, con-
fines it As to the relative rank of wives the first marvied has
precedence.  Nee Steele, L. €. 170. ;




: = KR DUCTION, | ' DIVIDED PAMILY. WLDOWS.
" she is technically a patul or not, is recognized as giving a
‘vight of inberitance to the womau and legitimacy to the
children.(a)
1fa householder leaves more than one syidow they share the
‘estate equally,  See Book L., Chap. IL, Sec. 64, Q. 35and 36.

Two or more widows are usually regarded as taking a
joint estate ; but this, though established by judicial decision
in Madras and Bengal, does not appear to be the doctrine
of the Mitaksharh or of the Vyavabiva Maytikha.(b) In
Madlvas it has been thought that the interest of one only of
the widows could not be sold.(c)

Proved adultery bavs the succession of a widow to her
deceased hushand’s estate.  Bub if she has once obtained it,
subseqnent unchastity does not afford a reason for depriving
‘her of it.  S2e Book L, Chap. VL, Sec. 3, Q. 6, Remark,

Daring the widow’s survival no right vests in her hus-
band’s brothers or the other heirs. Her life with respect to
the subsequent inheritance of heirs sought amongst ber
hushand’s relatives is as a prolongation of his. (/)  Succes-
‘sion on the widow’s death opens to the hughand’s gualified
heirs then in existence, (e

- (a) Ses Vyay. May. Chap. IV., Sec. VIIL, para. 8. Steele, Law aof
(lastes, 165, 169, 175, and the answers of the Shstris below, Bk, L.,
Ch. IL, Secv. 6a.

(b)) Bulakhidas Govindas v. Keshavlal Chholalal, B. H. C. F. J, for
1881, p. 820; Holarbasapa v. Chanverova, 10 Bom. H. €. R, 408,
Comp. Rindamma v. Venkate Ramappa ¢t al,, 8 Mad. H. C. R. 268,

(¢) Kathaperumal v, Venkabat, I. L. R. 2 Mad. 194 ; Gajepathi Nil
meni v, Gajapathi Radhamani, 1 Th, 300 Bhugwandeen Loobey v.
Myma Boea, 11 M, 1, A. 4857,

- () Rooder Chunder v. Sumblioo Chunder, 3 Cal. 5, D, A B 1065
Musst. Jymunes Dibiak v. Ramjoy Chowdres. Thid. 289,

(&) Lwaemi Navayan Singh et al v, Tulsse Narayan Stngh et al, &
Sal. 8. D A, R. 282 (Cale.); Nobin Chunder v. Issur Chunder ef ol 9
C. W. R. 508 C. R.; Bhdskar Trimbak v. Mahdder Ramjeo ef al, § Bom,
H, O.R. 14, 0. G J.; P G, in Bhoobun Moyee Debia v, Bam Kiskore
Acharjes, 10 M, I. A, 279,

12 n



9c . AW OF INHERIANCH. o
: J he duties and rights attached to the marvied state sre

governed by the castomary law. of the class or caste ()

which regulates the form of the ceremony as well as the |

relations arising from it. () The Jaw of the caste has been
more or less subordinated in cases of disagreement to the
general Hind{ law, (c) and private agreements are tiot allow-
ed to control the customary law o as essentially to modify

the obligations which it imposes, () as by making the union

dissoluble which the law regards as indissoluble.

The heritable rights of the widow are mainly derived from
& moral unity existing between her and her deconsed hns~
band. (¢) The domestic fire must be maintained as a
primary duty, and in its maintenance and the performance
of the lousehold rites the Hind wifs must take part with
her husband. (f) Thus, as' the Mahfibhvat says: (g} A
wife Is necossary to the man who would celebrate the family
sacrifices effectually.”  Hence the hushand eomes for some
purposes bo beregarded as *“ even one person with his wife” (i)

(a) Ardaseer Curseljee v. Perozebdi, § M. I. A. 348, 800; Moon~
shea Busloor Ruhcem v. Shumsoonissa, 11 Ib, 551, 611; Skinner v,
Orde, 14 M. 1. A, 809, 328; Rdhi v. Govind valad Teié, I, Lo R 1.
Bum. 97, 1165 Reg. v. Sambli Raghw, Thid. 347 ; Mathurd Ndikin

+ Bsuw Naikin, T, Ii. R, 4 Bom. 545, st 565 sg.

{b} Gathe Ram BMlistree v, Mookita Kochin Atteah Domoonse, 14
Beng. Law. Rep. 298 ; Rujkumar Nobodip Chundro Deb Biamun v.
Rajol Bir Chumdra Jiamk.,m, 25C. W. R. 404, 414.

{e) Reg. v. Karsan Gaja, 2 Bom. 1L 0, R. 117,125, Comp, Ganut. X1,
20 ; Mann 11, 12,18,

() Sectaram alias Kerra Heerah v. Mussamul Ahesroe Heeranae,
20.C. W. R 49,

(¢) Kityhyans cited in M. Williams® In. Wis. 160 ; Bribaspati in
the Bmriti Chandrvikfi, Ch, X1., See. 1, para. 4; Manu, 1X., 45,

" {f) Manu ITL, 18; Baudbiyan, Transl, p. 193.

() Mann IIL, 6711, 67; IX,, 86, 87, 06; Apast. 99, 195, 194 ;
Coleb. Dig. B.IV., T, 414; &m]‘m Glmullrlka, Ch. XL, Sec, Iy
para. 9.

(h) Manu IX., 45; Bnhas:pat.:, quoted by Kulldka on M. IX,, 187




JODUCTION.]  DIVIDED FAMILY, 'w:(nows.\%

. As under the Roman Tmw, © Nuplie sunt diving. juris
b ek huwmant cammaunizatio””  The wife’s gotra hecomes thab
. of het hushand; () her complste initistion is efféctod hy her
" marriage; she renonnces the protection of her paternal
manes and passes into the family of hor husband. (b) | The
| connexion being thus intimate there should be no litigation
* between tho mavried pair,(c) and according to Apastanba, ()
" thers can be no division between them. Any property
which the married woman may acquire is unsually her hus-
. band’s. (¢) A thing delivered to her i3 effectually delivered
. {othe hushand, and what is received from her is as if received

@) Stedds 27 (w); infra B. 1, Ch. IV. B, Seo. 6, IL (b), Q. 35
Dattubioy v. Cdssthai, L, R. 7 L A, ab p. 231, j
Under the Tentonic laws which recognized thie birth-law of each
| a5 pormanently adhering fo him, there were exceptions (L) in the
' lease of o married woman whose coverfurs brought ber under the
b_irbh~law of Lier husband, and (2) in that of a priest who eame nndey
| {ha Roman law. Sea Saviguy's History of the Roman Law, Chap, 1IT;
(5)2 8tr. 1. 1u. 61; Sri Roghunadha v. Sri Brosokishore, L. K. 8
in, A, 191, 8o amongsh the Romans, Dio, Halic. T1., 25,

(¢) 2 Str. H. L, 68. Co, Di. B. IIL Ch. I,T.10. Conjugal rights
ware vofused bo the husband where the lower courts thought thab
compelling the wife to go o his house would ba dangerous te her
. personal safety. Ukd Bhagvdn v. Bii Hetd, Bom, H. C. B, J, File
Aor 1880, p. 322,

(df) Ses Iarita in Smriti Chan., Ch. IL,, See. 1, para, 39, Viramit.,
Trans. p, 89, Apastamba, Trensl, p. 135,

() Vyav. May., Ch. IV, Sec. 10, para, 7; Coleb. Dig, Baok TII.
Ch, L, T. 10; Nrada 11, XIL 895 Apast. 1586 ; Manuw VIIL 4163 1,
Ste. T1 L. 28, KAbydyana quoted in Smriti Chandriké, Ch.IX,, See. 1,
para. 16.  Bul see also Mit. Oh.TT, Sec. 11. Rdmasimi Padeiyalohi

v, Virasémi. Padeiydiehi, 3 Mad. H, O. R. 272,  She is liable in her
atridhan only for a confract made jointly with her huasband, while &
wolnan contracting as # widow remains subject genorally to fhe lin-
bility after hor vomarriage. Nazofam. v. Ninkd, IT. L. R. 6 Bom. 478.
Ndhalehand v. Bii Shivd, Ibid, 470. 8. A. 251 of 1861; 8. A. 467
\of 1869,  When living separate without necessity she is fully linble
for her debts, Natlubhdi Bhailal v. Javher Raifi 1. L R: 1 Bom. 121,



of distress, and that her own power to alienste it is subjeck
to control by him with the exception of the so-called Sau-
diiyakam, the gifts of affectionate kinsmen. (b) See the
Chapter on Stridhan. .

The identity between the murried pair being thus complete,
Jugannaths citeés Datta (¢) to the effect that “wealth is
common to the married pair’; bat this he explains as con-
stitufing in the wife only a secondary or subordinate property.
Her right in the hmsband’s estate is not mutual like the co-
extensive rights of united brethren. It is dependent on
the husband’s and ceases with its extinction. (d) er legal
existence 1s. thus, in some measure, absorbed during her
coverbure in that of her husband. (¢} ' Flis assent is specially
necessary to her dealings with land according to Nirada,
Purt 1., Ch. IIL, p. 27~29. (f) In case of nnauthorized
transnelions she is liable in her stridhan, bot nobt in hér
person. (g) On her decease she shares in the benefit of

(w) Col. Dig. B, V. Ch, VII,, T, 599 Comm. Her authority would,
however, be revoked perhaps by adultery as onder the English law,
(See R v. Kenny, L. R: 2 Q. B. D. 307), and the Indian Penal Code
§ 478, illus. (o) assumeg that her authority is limited by the extent
of delegation from her husband. Comp. R. ¥, Hanmante, 1. L. R,
1 Bom. at p. 622. As to household expenses see Apast., Tr. p. 155

(1) Reg.v. Nitha Kalydn =t al., 8 Bom, H. C. R. 11 Cr. Ca.; Tukdrdm
v. Qundjee, Thid. 1290 A. C. J.; Vyav. May., Ch, 1V, 8ec. 10, pl. 8and
105 Coleb. Dig., B. 1L, Oh. 1V, T. 55 Bk. V., T. 478; Viramibro-
daya, quoted bolow; Mann IT., 109; Smriti Chandrikd, Ch. 1X., Sec.
8, parg. 12 3 2 Macen. I, L. 86.

(¢) Coleb, Dig. B. V. T\ 4156. 8sealso the Smriti Chandrikd, Ch.
IX., See. 2, para, 14, !

(d) Viramit., Transl. 165,

() Sea Manu IX, 199, ss construed by the Mayiikha and Vira.
mitradayn, '

(f) See nlgo D, Réyappardz v. Mallapudi Riyudu of af., 2 M, H,
C. R. 300 :

(9) Nathubhaiv. Javher Rdifi et al., In. L. R 1 Born. 121,



@L

_ or kusband’s sacred five, (@) her exeqmial ceremonies,
2 aceording to the Mitdkshard and the Nirpayasindu, are to be
“ 0 perfarmed by her hushband, and in his absence by the mem-
* bers of his family, not by those of her own family of birth.
.-St'n'viving her husband, and thus in a manner continuing
his existence, (1) she procures benefits for his manesand those
of his ancestors. (¢) It is on her competence in this respect
that according to the Smriti Chandmkéa (Trans. p. 151) her
right to inherit depends, Devinda Bhatt therefore restricts
the vight fo the patni,” refusing it to the wives of an inferior
order, (d) and in the Viramitrodaya (e) it is said that “a wife
egpoused in the dsura or the like form has no right to the pro-
perby when there is another espoused in an approved form,"
beeause ‘‘a woman purchased is not to be deemed a patnd,
gince she cannot take part in a sacrifice to the gods or the
manes ; she is regarded as o slave,” and “a sonless wife other
. sthan a patni is entitled only to maintenance even where the
. husband was separated.”( )

The Mitékshard also, Chap. IL, Sec. 1, pl. 29, 6, (4)
restriets the heritable right to the “patni,” the “wedded
wile who s chaste,”  Vijiilnesvara allows this right to
aperate in favour of the widow only of a divided coparcener

(4) Vtmrmt 'I‘umsl 133,

(U) P. 0. in Bloobun Moyes Debin v. Ram Kishore Acharjee, 10 M. 1.
A.279, 812 Mondram Kolita v. Kervy Kolilany, Tn. L. R. 5 Cale. 776,

() Manu [X., 28, Viramit., Tr. p. 133, Katydyana quoted in M.
Williams In. Wis. p. 160. Manu and Brihaspati, quoted in Smriti
Ghandrika, Ch, XI., Ssc. 1, pavas, 14, 15

(d} So Varadrija (Burnell's T'rans. p. 56) says, inheritance is pre-
seribed by the texts in which © patni™ is nsed; maintenance only by
those in which words of inforior dignity nve employed. Sea Diya
Bhaga, Ch, XI., Sec. 1, p, 49 (Stokes, H. Ir, B. 818); Vyay. May.,
Ch. IV,, Sec. 8, p. 2.

(&) Trans, p. 132, .

(f) Trans, p. 193.°
. (g) Coleb. Dig. B.V.,, T. 399 ; and sce Brrivi Chandriké; Ch. XI.,
SBec, 1, para. b




LAY OF INHEBITANCE,

fitd, pl. 80), but thus inheriting she obtaing an ownership
of the ptoperty (Ibid. Ch. L., Sec. 1, pl. 12}, notwithstanding.
her general dependence (Ch. I, See. 1, pl. 25), (1) exbend- i
ing even to a reversion vested in herv husband (&) which
“enables her, as contended in the Vyav., May,, above gquoted,
to deal with the estate for some purposes by way of alienation
or incumbrance. (¢) | Bho has an estate in her late hushand’s
property, not a mere usufract, () and not the less by reason
of her being authorized to adopt. (e) Her hushand’s estate

o (a) (Sea also Viramitr., Trans, p. 136, and  Smyik C-lmmlrliki‘»_'. Ch,
X1, Sec._l, paras. 19, 28, ¥
(8) Bee Huyrrosoondery Debea v, Ragessury Deboa, 2 0 W R 821

(a) Bteele’s Law of (Jasto, 174, s5. Viramibr. loo. pit.

(d) “Assuming her (the widow) to be ontitled to the zamindiri aball,
the whole estate would for the time be vested in her absolutely for
gomo purposes, thongh ih some respects tor a qualified intevess; and
nntil her death it would not be asvertained who would be engitled |
to suggeed, ” P. C, in Kaioma Nafchiar v, Rajuk of Shivaganga, §
M. I A. atp.604.

In Montram Kolito v. Keri Kolitanwd (I T, R. 5Cal, 776,8. 0. L. R. 7
I. AL 115) the Peivy Council say at p. 789 ¢ ¢ According to the Hindi
Taw, & widow swho succeeds to the estate of her husband iu defiulé
of mnale isane, whether she snccaeds by inhevitanee or survivorship—
ag o which see the Shivaganga case (9 M. I. A, 604) does mol
talke n mere life-estate in the property. The whols estate is for the
time vested in her absolutely for some purposes, though in some re-
spects for only a qualified inferest. Her estate is ari anomulous one,
and hag been compared to that of a tenant-in-tadil, It would perhaps '
be more correct to say that she holds an estate of inheritance to herself
and the heivs of her husband. But whatever her estate s, it is clem
that, until the terminabion of it, it is impossible to say who
are’ the persons who will be entitled to succeed as heirs to how
Lsband. (Thid, 804.) The suceession does not open to the heivs of
the husband unpil the termination of the widow's estate. Upon the
tormination of thal estalp the properly desconds o those who wonld
have been the heirs of the hugband if he had lived up to and died af
the moment of her death.”  The case was one under the Bengal Luw.

(0) Umasunduri Dabee v. Sourobince Dalee, L. Ti. R. 7. Cal. 288,



PUOTION. |  DIVIDED FAMILY. WIDOWS.

cumpletely vesty in her by way of inheritance, (#) not as a
trust. (b) ' Her position has been assimilated to that of a
tenant-in-tuil ; (¢) though for the purpeses of slienation it has
been said that she “has enly a life interest in immoveable
property whether ancestral or no.”(d) She represents the
(estate so that under a decree against her for arvears of vent
due by her husband (¢) and a sale in execution the whole
intevest passes, thongh, as is afterwards said, (') the widow
was in the particular case sned ag representative of her son,
and it was intended that the son’s interest should be sold. ()
“Tn a suit brought by a third person, tlie object of which
(a) B;mla Nuhana v. Parbhu Hori, Lo, Lo R 20 Bom. 67, Viramitr,,
Trans. p. 134 ; Lalchand Rimdayal v. Gumtibdi, 3 Bom. H. C. R, 156,
0. G J.
(B) Bhaiji, Girdlus el al. v. Bai Khushal, 8. A. No. 534 of 1872
{(Bom. H. G, P, J. F. for 1873, No. 63); Hurrydoss Dull v. Shyesmubiy
- Uppoornal Dossee <t al., 6 M, T. A, 483.
‘() Katama Natchiar v. The Rajal of Shivagange, 9 M. I. A, 569,
8ee The Ca?lacfor aof Magulipatam v. Cavaly Vencata Narvainappah, 8 M,

oL Acabp. 550, A widow retains withoub security proceeds of land

taken by a Railway Company, Bindao Bassines v. Balie Chund, 1 C. W,
- R,I25C. R, She may claim a dofinition of her shave (Thunna Kuar
V. Chatn Suleh, T LR, 3 All, 400) when her husband has been separate.
but not when she has been assigned his portion by way of mainten-
auce in an undivided family. Bhoop Singh v. Phool Kover, N. W.
P, H.C, R, for 1867, p. 368.

(d) Viehinw Ganesh v, Névdyan Pandurang, (Bom, H, C. P. J. ', for
1875, p. 212) ;  Bamundoss Mookerjea ef al., v. Musst, Tavinee, (7 M.
T.A.169). See also, however, Lakshinibdi v. Gunpat Movoba, 5 Bom.
H, C. R. 128 0. C. J,; and Doe Dem Goluckmoney Dabeey. Digambar
Day, 2 Douln. 198; Girdhaves Singh v. Kolahuf, 2 M. T. A. 307,

(e) Kimdeadhani Venkate Sulibaiya v. Joysa Narasingappa, 3 M, L.
€. R. 116; Niithd Hari v. Jamad, 8 Bom. H, C. R. 87T A, U, J.  Bub
geo L. R 210 A, 281 below. (g)

C(f) e General Manager of the Ruj Durblunge ~. Mahavajal
Uoemar Ramaputsing, 14 M. T. A. 605.

(o) Buijun Doobey et al. v. Brij Bhookun Lefl, T R. 2 Tn, A. 981
Tha extent of the interest of the widow sold in execution thus depends
on the nagure of the action. Joimd.w Mohun Tagore v. Jogul Kishore,
L. L. R. 7 Cal, 857,
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to recover or to charge an estate of which a Hind widow
is proprietress, she will as defendant represent and protect

" the estate as well in respect of her own as of the veversionary
interest.” (@) '*‘She would,? as said in another case, ‘¢ coms-
pletely represent the estabe, and under certain circumstances,
the statute of limitations might run against the heirs to the
estate, whoever they might' be.” (b) Those ¢ heirs,” as
pointed-out in Musst. Bhagbulti Dall vi Chowdry Bholanath
Thakoor et al,, (¢) have mot, during the widow's: life;
vested remainder” according to the language of the English
law, ©but merely a contingent one.” The “reversioner,”
therefore, as he is in some places called, cannot, during
a widow’s life, obtain a declaration that he is entitled
next in euccession, (d) Nor can his contingent right be
dold in execution, But the widow may, with the consent
of first reversioners, relinquish her rvight in fayour of

(a) Seetul Pershad v. Musst, Doolhin Badum Konwwrenal,y 11 M. T,
A, 268, “The rule that a decree againgt a widow binda the ‘eversionor
is subject to this qualification that there has been o fair frisl in
the fovmer suit.”  Markby, J., in Brammoage Dossee v. Kristo Mahuy
Moolarjee, 1. L. R. 2 Cal. ab p. 224, The widow must protect the
entato as well as represent it. Nogender Chunder Ghosa v, Sroomulty
Kaminea Dosseo, 11 M. L. A, 241; of. Jenkius v. Rebevison, Li. K. 1
Sc. App. at 122,

(B) Tarines Churn Gangooly et al. v. Watson & €., 12 C. W. R. 413 5
Nobinchunder of al. v. Gury Persad Doss, B. L. R, 1008 F. B.: Nand
Kumar of ol. v. Radhe Kuari, In. L. R. 1 AllL 282, Raj Bullubhaciv'v.
Oomesh Ohundar, 1. L. B, 5 Cal. 44 ; Noferdos Boy v. Madhusaandari,
1.1, R, 5Cal. 732 referring to Shama Soonduri v. Sumid Chunder
Dutt, 8 0. W. R. 500, und Gunga Pershad Kur v. Shambhoo Nath
Burnon, 22 €. W. R, 893, .

(¢) L. R 2 Tn. A. 261: see also dmrilolal Bhose v. Rajones Kunt
Mitter, Ihid. 118; and Doe Dem Goluckmoney Dabee v. Diggranber
Day, 2 Bouln. 103 ; Rooder Chunder v. Sumbhoo Chunder, 8 C. 8.
D. A. R. 1063 Muast. Jymunes Dibich v. Ramjoy Chowdyse, Thid. a89..
2 Tayl. and Bell 279, '

(d) Prawputty Kover v. Lalla Fulteh Behadur Singh, 2 Hay, 608 ;
Shama Soondures et al. v, Jumeona, 24 C. W, R, &6,

o



i nd. (d)’ He may however pmtmt the estate against an
', 'mproper alienation or waste. (0) That the widow and the
' $“immediate reversionary heir” together may deal as they
please with the property, is & propesition (¢) that must now
be read as qualified by fhe langnage of the Privy Couneil,
““a transaction of this kind may become valid by the consent
of the husband's kindred, but the kindred in such a case
must be understood to be ull those who are likely to be
interested in dlsputm g the transaction.” (d) A suit agninst
‘the widow is not open indiscriminately to every one in the
‘line of succession. The nearest heir is the proper person to
gue ; remoter heirs must assign a sufficient reason for their
claim to sne. (¢)
The Hindd law does not, 1t wonld seem, recognize vested
| or contingent remainders or exeentory devises (f) in the

(@) Protap Chundsr Roy v. 8. Joymonee Duabee Chowdhrain et al,
10.W. R. 98

() Bl Apdyt v, Jaganndih Vithal, 10 Bom, H. C. R, 351,
Chottoo Misser v. Jemah Misser, 1. T, R, 6 Cal. 198; Rani Anund
Kimwar v, Tha Cowrt of Wards, 1. L. R. 6 Cal. 764, 772. * The mere
eoncurrence of o female relation,” it was gaid, “ albeit the nearest in
auccession, cannot be vegarded as affording the slightest presumption
that the alienglion was a proper one.” Vagjivan v. Ghelji Gokeldas,
i 'L R. 5 Bom. 583. Tho concarrence was that of the danghter,
w‘tm, failing the widow, would take abzolutely whethér as heir to her
mother or to her father.  Tnfra Bk. T, Ch, 1L, § 14, I. A, L AL 8. Sea
article on Stridhan. In Sie Desi v. Gur Safiad, 1. L. K. 3 AllL 862 16
was held that a remoter reversioner who had assented to o particular
disposal by a widow and the heir nexb interested could not after
wards question the transaction. = See also Raj Bullubl Sen v. Oomesh
Chunder Roox, 1. Ti. R. b Cal. 44,
(e) 8. Jadononey Dabee v. Saroda Prosono Mookerjue of al., 1 Bouln,
120 { Mohun! Kishen Geor v. Busgeet Roy and others, 14 C. W, R. 879.

() Raj Lukhee Debiic v. Gokool Chandre. Chowdhary, 18 M, 1. A, 228,
See also Koower Goolab Sing v Rao Kwran Singh, 14 M. 1. A. 176 B.
C T L. R, 2 AlL 141

" (&) Rani dnand Koer v. The Cowrt of Wards, L. R. 8 T. A, 14.

() Beo Musst. Bhoobun Moyee Debig v. Ram Kishore dchdarjae
Chowdhry, 10 M, T, A, 279,

18 i
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Geact sonse of the Fuglish law. («) Tt assigns to the widow

either an ownership of the property merely for nse, a8’ in

Bengal, (1) with a special power in'case of absolute neoessity j.
to mortgage or sell it for her subsistence or other approved |

purposes ; (¢) orelse, as under the Mitdkshard lawv, an  gwner-
ship fully vestod subject only torestrictions on alienation; (i)
at least of immoveables, (¢) arising from her depenrdence or |

the recognition of interests that the estate must provide for.

(@) See Col. Dig. B. v /T, 76, Com. ad fin. A doviso bo saveral
sons with crogs remainders in favour of Lhe survivors is good nnder

Hindd law, bub the testamentary power a8 to *contingeni remaindars’ |

and axeoutory devises is nob bo be vegulated or governed by wiy of

analogy to the law of England, which law applies to the warbs ofa

stata of soclety widely differing from that which prevails amongst
Findas in Tadia.”' Willes, J., in the Tagore case, L. R B0 LA ab
P 70, quoting Bhoabun Mayes Debia. v. Rain Kishore Chowdru, 10 M.
1. A. 979, ' In the case in question the interest of the hoir expectant.
is a mere contingeney not saleable. Ramehwedra Tauntro Dis v
Dhaving Nirdyan Chuclerbutty, 7 Beng, T R84, EA T

(&) Diiyn Bhiga, Ch. X1, Sec. 1, pl. 56. Thus it is, perhaps, thet
in Bengal the limited character of her right being emphasized al
savrender by o widow to the then next heirs imwmedinbely vests bhe
property in them in possession as if she had then died. Nofordoss
Roy'v, Modhu Seonduri Burmonio, T L, R. b Cal. 732, i

(¢} DAya Bhiga, Ch. XI., See. 1, pl. 62; Chundvabulae Debia., ¥.
Brody, 9 C. W, R. 584; Lakshman Ramehandre, Joelid and ancther v.
Satyabhamabdi, I. 11 R. 2 Bom.,at p 503 et ss. See the opinion of Sir W.
Maonaghten in Doo Dom Gunganarain v. Bulram Bownerjes, Hast's
Notes No. 85, 2 Morley’s Digest at p. 155, but also the judgment
of Bast, €, T, in Cossinout Bysuck et'al. v. Hurroosooudry Dossee et al.,
No. 124, at p. 198 of the same volnme, with which may be compared
the remarks of H. H: Wilson in vol. V. of his works, pp. 1 gs.

{d) See the judgment of Sir M. Westropp, C. J., in Bhdalid Nohdnd v.

Peavbhu Hari, nhove guoted ; Vynv. May. Ch. IV, Sec, 10, pl. B ; Mit.'

Ol IL, Sec. 1, pl. 81, 82; Colebrooke, in 2 Str. H. L. 272, 407; and
Bilie, ibid., 208, !

(e) Vivamit,, Transl, p. 138 #5.  Bhaiji Girdhur el al. v, Bdi Khushal, |

Bom, H. 0. P. L. B\. 1878 No, 63; Ram Kishon Singh ve Oheet Bunnoo,

C. W.R. 8p. No. 101; Daorga Dayee v. Pooritn Dayes, 5 0. W. R 1415

Muasanut Lhakaor Dayhes v. Rai Balack Raan, 10 0. W. R, 3 P C.



@ analogy of the low of purtition is applied by the Mithk-
ghard, Ch, 1L, Sec. 1,and by the Subodhini, to the determina-
tion of hev estate. (@) Bhoe may sell or incnmber the property
“principally, besides payment of her hnsband’s debts and her
own tecessary subsistence, (h) for bwo objects, the fulfilmeut

«of religious duties and the grant of charitable donabions. (¢)
; GLft.&, in ICpishyar pan have been looked on svith much favour
by the: Bombay Sastris, who say that the property may be
disposed of for necessaries, for charity, and for the main~
tonance of the husband’s business, (d) A pilgrimage may
be undertaken af the cost of the estabe, (¢) and a daughter
. may be por ‘tioned out of it. (f) 'Ihe gitt of one-half of the
‘property in  Krishnérpan™ (g) would now har dly be sanc-
tioned, and the vight assumed in some instances by a mother
to fulfil in this way a sapposed duty to the deceased, would
certmnly be dlsallowed (%) \01 can the mother ahrip the

() See balcw I’urt.ltlon (,ulm Duv B. ¢ T, 87, Comm,;2 Sk-r,
H, L. 883,

(B) B"a.?:hcirdm v. Jinkibdi, Bom. H. C. P. J. File for 1878, p. 159.

(s} Nirada, Pt. L, Ch, 1IL, Slokas 29, 30, 36, d44; Raj Lukhes
Debia v. Golkool Chandra Chowedhyy, 15 M. I, AL 208 ; Vy w. May., Ch.
IV., Sec. B, p. 14.

. Mhe separation of the estates of spouses contemplated by the Tento-
nie Codes wis sometimes prevented by mutual donation which they
allowed, and by which the survivor took the usufruct of the whaie for
life. This was accompanied by a right io elienate for an urgent |
neceesiy or for pious uses nceording to the Ripuarian Laws Tit. 48,48,

(d) Sez below, Ch. IL, 8. 1, T. A 4, Q.10; and Kupoorr Bhuwenes
v. Sevuleram Seoshunker, 1 Borr. 448.

(&) Mutteerain Kowar v, Gopaul Saheo, 11 B. L. R. 416.

(7)) Nort, I 0. 638 ; Steelo L. €. 176,

(7) As in Ch TL, See. 14, I. A. 4, Q. 10; see Filis in 2 Str. IL Lo
408, 4105 Kartick Chunder v, Gouwr Mokun Roy, 1 C, W. R. 48 (8
Bangal easo). )

(h) Q. 726, 727 MSS. Surat, A, D. 1847, Custom seems in-
Ii.mu_y instances to have assigned to the surviving wother a pmiﬁiuu.
auperior to ihat of her Son's widow. Exumplee, are to be found in
Borraduile’s Caste Rules, and see Steele L. €, 175, Nivads, Tensl
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widos ofthe estate by an aduption to the deceased’s fa.t._ha‘r.'{u-) ; ' i

In Bengal the Courts have given effect to a widow’s resignas
tion of tho suceession in exchange for an aunuiby,(4) wnd
to her relinguishment with eonsens of first * reversivner” in
favour of second. (¢) i
A widow may borrow money on the estate for its effectual
cultivation.(d) 'But she has no authority to waste the pro-
perty. “Althongh according to law of the Western Schools(e)
the widow may have a power of disposing of moveable pro-
porty inherited from her husbaud, () which she has not
under the lasy of Bengal, she is by the one law as by the
other restricted h:'ulu u.hun sting any lmmovmble pl'opel‘tsy b

P 19, The very early nge n.b W lm,h a Hind@ wife joins hm husb[md._

enables the mother-in-law fo psserta supremucy which in mnny cases

ig retained for life, even afler the husband's death. Inheritance by

the mother does mnot undev such cironmsbances appear unreasonuble,

especinlly when the widoew is still very young. * Sharpe remarks of

. aneient Bgypt that “here as in Persia and Judaea the king's mother
often held rank above his wife.” In China........thero exisis the
supremacy of the female parent sem_md only to that of the male
pavent, and the same thing ocours in Japan”” IL Spenger in
Fortnightly Review No. 172 N 8., p. 628.

(#) Bhoobun Moyea Dobie v. Roum Kichore Acharjes, 10 M. T AL
270, 1If a widow and a mother adopt different boys, the one adopted
by the widow takes the estate, Q. 1761, M33. See below Ch. II,
Sec. 6 A, Q. 22

(b) Shame Svonduvee ot ali v. Shuvit Chunder Dutt et 'al, 8 GL
W. R. 500; Ledle Koondu Lall et al. v. Lalla Kalee Pevshad et al:,
29 Ihid, 807 ; Gunga Pershad Kur v. Shwnbhoonath Burmun e al., 22
Ihid, 393.

{¢) Protap Chunder Roy v, B. Joymones Dabee Chnwdlurain s£ al., 1
O, W. R. 98,

(&) Kaor Oodey Singh v. Phaol Chund ef al., 5 N, W. P. R 187,

(e} Munsookrdm v. Prinjoevandas ob al., 9 Harr, 808; Onjulinoney
Daises ¢t al, v. Sagormoney Dossee, 1 Taylor and Bell, 370; Huprydoss
Dutt v. Rungunmaoney Dossee of al., 2 Ihid. 279 1 Goluckiaoney Dabea

. v. Diggumber Day, 2 Bouln. 201; Bhdli Nakina v. Parbhu ITard,
I. L. R. 2 Bom, 67, .

(f) Ses Nhrada L., ITL, 30 Pranjesvandis of al. v. Deweoorbdt ot

al,, 1 Bom. H. O. R. 130,

L ey
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@n,; r.ﬂ'{n

wihich she has so inherited,” () alisnating, that is, without
a special justification. . Thus she cannot, as against the
collateral heirs, alionate by a mere deed of gife. (8) A sale
made by her without suthority may, according to several
" decisions, endure for her own life, but any one proposing to

_ take a greater interest is bou nd to prove & necessity for the

' sule, or at least a primd facie case of necessity. (o} 1£ how-
ever the purchaser acts in good faith, the transaction is nok
wholly vitiated by some excoss of the widow’s powers as rigors
ously constiued, and e is not bound to see to the appli-
cation of the purchase-money. (d)

(e} Muiast. Thakoor Deyliee v. Bai Baluk Ram, 11 M. 1. A, 176,
cited in Brij Indir Bahedue Singh v. Iini Janki Koer, T R, 6L
A. 15, Colebrooke and Bllis in 2 Ste. H. L. 407 ss.; and B dukid
v, Dimdédar Tdlbhai et al, 8. A, No. 217 of 1851, decided 11th
Angust 1871 (see Bom. H. O, P. J. T, for 1871). Steele L. C. 175
Bhagwandeon Dugbey v. Myna Bai, 11 M. T. A, 487, A

(b) Keerul Sing v. Koolakul Sing et al., 2 M. L. A, 331, .

(6) Gorya Halya v. Undwi et al., S. A, No. 455 of 1873 (Bom. Ik C.
P. J. I, for 1874, p. 126); Bhéu Venkobd v. Govind Yeswant, Bom H.
. P. 1. for 1878, p. 60; Kamesvar Prasad v. Run Babadur Singh, T,
T, R. 6 Cal. 848 (P. 0.); Muyardu v. Motirdin, 2 Bom. H. C. R. 313:

| Melgirappa v. ‘Shivippa, 6 Bom. T. €. R. 270, A, C. J.5 Musst.
Bhagbutti Dage v. Chowdry Bholanath Thakoor ef al, LR & In. A
261 ; Govind Mones Dossce v. Sham Lal Bysuck el al., C, W. I, B, B.

© R. 1655 The Collector of Masulipatam v. Cavaly Vincata Narrainappah,
8 M. 1. A 530 Cavaly Vencate Nuvraingppah v. The Collactor of
Masulipatam, 11 M. 1. A. 619 ; Raj Lukhes Debia v. Gokool Chandio
Chowdhry, 18 M. T. A. 909 ; Kvoer Goolab Singh et al. ¥. Rao Kurun
Stng, 14 M. 1. A, 176; Bhaiji Givdhar et al. v. Bii Klushal, Bom. H.
C.P.J. T, 1873 No. 68, A widow ean dispose only of her widow’s
estate in her deceased hushand's property, * and that éstate would
determine either npon her death or npon her second marviage,” per
Westropp, C. J., in Gurundth Nilkanth v, Krighnfji Govind, L L. R. 4
Dom. 462, 464, 8. . Bem. H, C. P. J. for 1880, p. 59,

(d) Phoolthund Tiall v. Rughoobun Subaye, 9 €. W. R. 108, Comi-
pare Hunocmanpersaud Panday v. Musst. Baboyee Munra j Kaonveree,
6M. I. A. 398, Seo also Kamikhaprasad et al. v. Srimati Jagadambe

~ Dasi et ‘ali, 5 B. L. R. 508. The creditor must cnquire as to the
purpose and musb explain the instrnment to the widow. Baboo
Kameswar Prasad v. Run Bahadur Singh, L. R. 8 1, A.ab pp. 10, 11.
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payment of the husband’s debts,  The widow is bound to

One of the canses justifying an slienation of the estate is i

discharge them. (a) Not, however, if barred by limitation, | fi

according to a dictwmn of the Bombay High Uourt, (b)
thotigh she is not bound tao avail herself of that plea, (c} any
more than is a managing member in the case of an ancestanl
dobt.  Yeb his acknowledgment would not; ib has been said,

vevive the barred debt, exoept as against himself.(d) A re. |

striction of the power to pay debts out of the estate might
however be regarded perhaps as trenching in some degree

upon the religions law of the Hindds. How strong the

obligation is which that imposes may be seen from Bk Ly
Ch. T1, Sec. 6 A, Q. 7, and Narada, Pi. L, Gh, 111,18,
The were recital in . widow’s deed of sale of the object is
not enough to prove it. There should be a coneurrence of
the relatives interested.(¢) For her own debts the estate after
her death is not answerable.(f)

The widow’s powers of alienation are mot enlnrgad by
thers heing no heirs to take on her death, The Btate then
snceeods ; and the restrictions arp inseparable from her
estate. (¢)  The rule applies to the widow of a collateral

(a) Gopeymohun v, Sebun Cower el al., Bast's Notes, case No. 64.

(0} Melgirappa v, Shivippd, 6 Bom. H U. R. a0 A, €. 7., aupra.

(&) Bluild Nihdnd v. Parbhy Hari, T. Lo, R. 2 Bowm. 07 supra.

(d) Gopalnarain Mozoomdar v. Muddomutly Guptee, 14 B. L. R, 49,

(e) Raj Laskhee Debia v, Gokool Chandra Chowillny,3 B. L. R.57 P 0.

(f) Chundrabulee Debia . Brody, ® C. W, R. 5845 Chotion Missar
v. Jenvah Misser, I L R. 6 Cal. 198.

{g) The Collector of Masulipatam v. Cavaly Vencaln Narvainappal,
8 M. I. A, 500 For the grounds which have been deemed to
justify o widaw’s alienation of property see Usnrootran v. Nara-
yandas, 2 Borr. R. 2235 Gopal Chunder v. Govy Monge Dossce ef al,, 6
(). W. R. 52; Raj Chunder Debv. Sheeshoo Ram Debet aliy 7. Ibid,
146 3 Rungest Ram v. Mohamed Waris, 21 Ibid. 49; as to the burden
of proof, Munsookram Munkisordds v. Prdn_;feumulris et al., @ Harr, R
396, Ratification of a lease by o widow, Molesh Clunder Bose ef al. .
Ugrakant Baneijee et al, 24 C. W, R, 127 C. R.
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. succeeding in defanlt of neaver heirs, (¢) Tt will be seen
. below, Bk, I., Chap, IL, Sec. 9, Q. 7, that the restriction iy
‘applied fo a mother inheriting from a son, though such pro-
\perty is commonly reckoned as stridhan.(b) On this point
see further in the Chapter on Stridban,
| Two or more Hindd widows of the same man, according
" to the general doctrine, inherit from him a joint estate; (¢)
and though they enjoy sepavately, the estate still remains
joint according to the later decisions,(d) so that grandsons,
throngh a daughter of one widow, who had been awarded a
' géparate enjoyment of a moiety, were excluded by the
eo-widow. (#) A right to partition as between two widows
' does not, it has been said, exist in ordinary cases, (f) bub

the Vyavahara Maytikha (Ch. IV., Sec, 8., pl. 9,) says, “1f '

more than one, they ave to divide.”” (g) So too the Virami-
trodaya, Transl. p. 153: “Wives of the same class with the
. husband shall take the estate dividing it amongst them.”
This, which is the doctrine of the Mitdkshark also, Ch, IL,
Sec. 1, para. 5, though omitted by Colebrooke, seems to
have been recognized as thé law in Bombay, () and the

(&) Bharmangavdd v. Rudvapgdvdd, 1. L. R. 4 Bom. 181,
(b) Vindyek Anandrdo et al. v. Lnukshmibdi et al., T Bom, H.C. R, 117

(¢) Bhugwandeen Doobey v, Myna Bdi, 11 M. T. A, 487 ; each an
equal share according to Thakwrain Ramanund Koer v. Thakurain
Raghunath Kosr and another, T. R.9 I A. 41,

(d) Shi Qajapdthi Nila Mawi Patle Mahadevi Garw v, Shrs

Gajapathi Radhamant Patte Maha Devi Garu, T R. 4 T, A, 2125 S, .

T L R 1 Mad. 290.
(@) Rindamma v. Venkalaramappa et al., 3 M. H. C. B. 268; see
Bk, 1., Ch. IT, Sec. 6 A., Q. 89, 40.
(f) Jijoyiamba Bayi et al. v, Kamakshi Bayi ¢f al., 3 M. H. C. R.
424 Kathuperamul v. Venkabai, T. L. R. 2 Mad. 194, .
(g) See Stokes’ H, L. B. 86, 52 and note (a). To the same effech
i the Smriti Chandriké, Ch, XTI, Sec. 1, pl. 57.  So 2 Str. H. L. 90
(k) Rwmea (applicant) v. Bhagee (caveatrix), 1 Bom. H. C. R. 66,
where cases ave cited from Bengal and the N. W. Provinces, See
below, Bk. I., Ch, I1,, Sec. 14, T, A, 1, Q. 8, where the answer



right by sorvivorship of one of two widowa was not s,gpal' iy
ently recognized in the sase of Raj Lukhee Debia v. Gokool
Chandra Ohoudhry ; (a)see Bk, 1., Ch. 11, Sec.6 A., Q. 85, 36.

On the death of a widow the Bengal law gives the inherited
property to the then existing next heir of the last male
owner. In Bowbay the succession varies, as it is govorned
by the law of the Mitdkshard or of the Vyavahira Mayikha,
These authorities agreo to a certain point and then diverge:
widely, = See below, Bk. I., Ch. IV., and the chapter on
Stridhan.  The widow of the nearest male sapinda of a
pre-deceased husband, there being no male lineal descendant
in the nearest collateral line, was, in Bl dmbd ;v. Démadar
Lélbhdi,(b) pronounced on that ground to be the heiress of a
Hindt widow deceased.

§8 B. ' (5) Davanrers.—On failure of the first thres
descendants in the male line, of adopted sons, and of @
widow, a daughter inherits the estate of a separats
householder, and the separate property of @ united
coparcener. An wnmarried daughter has the preference
over @ married one, ond o poor married one over @ rich

married one,

See Book I., Chap. II., Sec. 7; and for authorities, see
Book 1., Chap. I., See. 2, Q. 4; Chap. II., Sec. 7, Q. 19.
Mit. Chap. II., Sec. 2, pp. 1 to 4; Sec. XI. para. 13.; and
Vyav. May., Chap. 1V., Sec. 8, p. 10 ss.

If there ave several daughters living in the same condition,
i.-e. being all unmarried, or all married and poor, or all

implies a succession to separate interests by the two widows, and
above p. 89. The equal widows nob havmg an independent joint
ownership along with their husbands as in the case of undivided gons
would not ba subjects of unobstructed inheritance according to
VijithneSvara’s idea, but rather of an ownership descending on each
as to her own portion, which implies at least a mental partition.

(a) 13 M. T. A. 209.
(B) See Bom. H. €. P. J. T, 1871, 8. A. No. 217 of 1871,
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ed and rich, they share the estate of Lhe;r father

| equally. \8ee Book I, Chap. I1., See. 7, Q. 19 The cir-

- cumsfance of having or not havmg a son isin Bombay

.: { m& ferent. (a)

In Srimati Una Deviy. Qokulanand Das Mahapatra (b)
tllo Judicial Committee adopted the ' statement of the
Benares law given in 1 Macn., H. L. 22, “ that a maiden is in.
ﬁ'liei firsh instance entitled to the property; failing her, that
the succession devolves on the married danghters who are
mdlgent. to the exclusion of the wealthy daughters; that; m
- defanlt of indigent daughters, the wealthy daughters ave
dompetent to inherit; but no preference is given to a

.I daughter who has or is likely to have male issue, over a
. daughter who is barren or a childless widow,”

The preference of the unmarried daughters over the
\ married ones seems to be founded on the pr ineiple that, he-

| fore all, a suitable provision for the marriage of daughters

musb bb made, For the historical origin of the (]ELIJL{]JLL] 3
- right of succession see Bhdu Néandji Utpat v Sundrdbdi,(e)
Simmani dmmil v, Muttammal, (d) and above p. 84, (e)

Regarding the case where a Stdra leaves a daughter and
anillegitimate son, see § 3 B, (8), above p. 81 s¢.
. In the case of Amritolal Bose v. Rujoneekant Mitter,( £) the |
Prwy Council say, ““There is a great analogy between the

case of widows and that of daughters, though the pretension
of daughters is inferior to that of widows.” Daughters in

(@) Békubdi v. Manchibii, 2 Bom."H. C, R. 5; Poli v.' Nurotum

Bapy et al,, 6 Bom. H. C. R. 183, A. C. J.

(B) 9 M. T A. ab p. 542.
() 11 Bom. H. C. R. 249, 273.
(d) T. I, R 3 Mad. 265, 267.
\(8) The very gmdtml establishment of daughter’s righte of suceces-

sion in Treland and other countries in Hurope is shown in 0’ Curry’s
Lectures, Introd. by Dr. Sullivan, p. 170 ss.

LR R 9 Tae A8,

il 5 1
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Bombay, however, oceupy a position superior to widows,
according to the prevailing doctrine as to the vestrictions.
on a widow’s estate, as they may freely dispose of the
property of their fathers, which they have takon by inherits

" ance, their estate being regarded as absolute.(a)  They take,
moreover, in the Bombay Presidency, separate interests

excluding the right of survivorship (6) contrary to the

rile applied in Bengal (¢) and Madras. (d) Nor have they in
Bowbay been regarded hitherto as mere ]if(_e—t-emmts,.(a_) as to
some extent they appear to be in Madras (f) and Beungal. (q)

() See Hopribhat v. Dimodarbhat, I. Ti R, 3 Bom. 171, and the -

cases bhore cited, and Bdbdji v. Baldji, 1. L. R. 5 Bo. 660 ; Strimati

WMultw Vizia Ragunada Rani v. Dorasings Tevar, 6 Mad, H O/ RS
p. 810, See, however, Mutta Vaduganadhae Tevar v. Dovasinga Tevary

1. R. 8T A. 099, 108 a Madras case,

() Buldkidds v. Keshavlil, I. T, R. 6 Bom. 85, referring to L. T

R. 3 Bom. 171 supra.
(o) Amritolal Bose v. Rajonackant Mitter, L. R, 2 L, A, 113,
(d) 6 Mad. H, C. R. 310 supra (a).
(e) See L. L, R.'3 Bom. 171, and the cases there cited.
() Simmani Ammdl v. Muttammal, I. . B, 3 Mad. ab p. 268.

(g) Dew Pershad v. Lujoo Roy, 20 C. W. R, 102 ; Dodlut Kooer w. |

Burma Deo Sahoy, 22 C. W. R. 55, C. R. quoting The Collector of
Masubipatam v. Cavaly Vencata Narrainappah, 8 M. 1. A. 551, and
Musiumat Thakoor Deyhee v. Rai Baluk Ram, 11 M. 1. A. 172, But
in'1 Str, H. L. 189, 2nd ed., (pp. 160-161, 1st ed.) if is gaid : Accord-

ing to one opinion, not only the sons of daughters, but the daughters |

of daughters also inherit, in defanlt of gons, bub this does not

appear to have been sustained ; on the other hand, where there are
sons, their right of succession iz postponed to that of other danghters

of the deceased ; and, where such sons are numerous, when they do
take, they take por stirpes and not per eapita,  Aunthorifies postpon-
~ing still further their right have been denied; but the succession
in the descending line from the daughter proceads no further, the
funernl cake sbopping with the son ; which is an answer to the claim
of the son’s ¢on, grounded on ‘the property having belonged to his
father. Neither, according to Jtmtta Vihana, on failure of issue,

does the inheritance, so descending on the daughter, go, like her stif-

dhana, to her husband gurviving her, but to fhoge who would have
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. Barrennoss is not as in Bengal a canse of exclusion, (a) the
theory on which the daughter is admitted in Bombay being

- essentially different.

. § 8 B. (6) Davanren’s Sons.—On failure of the three first
descendants in the male line, of adopted sons, of widows,
and of daughters, @ daughter’s son inherits the estate of a
sepamte grikasthas and the separate property of @ wnited
coparcener.

‘See Book L., Chap. IT., Sec. 8 ; and for Authorme,s
sae Book I,, Chap. IL, Sec. 8, Q. 1 and 5.

Regarding the case where a Stdra leaves an illegitimate
gon, and a daughter’s son, see above § 3 B, (3), pp. 85, 86.
If a separate householder leaves two daughters, one of
whom dies after her father, but before the division of his
" estate has been effected, leaving ab the same time & son, this
son, according to the doctrine of the Bombay Sastris,
will inherit the share which would bhave fallen to her. See
Remarks to Book I., Chap. II., See. 7, Q.1 and 8. This
view is sapported by the analogous case of the ©brother
and the brother’s sons,” regarding which the Mitiksharf,
Chap. I1., Sec. 4, para, 8, states expressly as follows:—

 In case of competition between brothers and nephews,
the nephews have no title to the succession, for their right

gncceeded, had ib never vested in snch danghter; but by the Soubh-

ern authorities, it classes as stridhana, and descends accordingly.

And, upon the same prineiple, the husband is precluded during her
life from appropriating it, unless for the performance of some indis.
pensgable dufy, or under circumstances of extreme distress. "Whereas
the daughter’s own power over it is greater than that of the widow
of the deceased, whose condition is esgentially one of considerable
restraint.”’  And the Privy Council recognize a possible differencein
favour of the daughter,® though this is now superseded by what is
said in Muttn Vaduganadhe Tevar's casef against women’s trang-
‘mitfing to their own heirs property which they take by inheritance.
(@) Simmani dmmal v. Muttammdl, T. . R, 3 Mad. 265.

* Hurrydoss Dutt v. Sreemautty Uppoornal Dossep, 6 M. 1. A. 445,
T L. R.8 L A, 99,100,

o
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of mlmntanca is declared to be on failure of brothers (sce | !
See, 1, p. 2.) Howeyer, when a brother has died leawng no |
male issue (nor other nearer heir), and the estato has counse-

quently devolved on his brothers indifferently, if any of them
die before a partition of their brother’s estate takes place, his

sons do in that case acquire a title through their father.””(a)

That the prineiple laid down in this passage is applicable
also toithe case of the daughters and daughters’ sons fol-
lows from the maxim of interpretation, according to which a
rale given for a special case is applicable to all analogous
cases, though no indication to that effect may have been -
given, For, the Hindl law-books often give, as the Sastris
express i, only the “ dikpradaréana,’® the indication of the
direction, not exhaustive rules. Examples showing that the
anphors of the Mitdkshard and Mayiikha and other works
interpretod the ancient Smritis in this manner are frequently
met with, Thus, the rule that unmarried daughters inherit
before marvied ones [see above § 8 B. (5) ] is given by Gan-
. tama with respect to the succession to their mothers’ stri
dhana, (see Gantama 28, S0. 21). But both Vijninesvara
- ‘and Nilakantha apply it also to the danghters’ snccession to
their father’s property. From the analogy of the case of
. “‘brothers and brothers’ sons,” it follows also that in no
other mw, than the one just considered, do daughters’ sons
share the inheritance with danghters,

Such is the doctrine prevailing in Bombay where each
daughter, taking a present right by inheritance, is thonght
on her death to transmit it to her own proper heirs subject
in this case to the qualification founded on special texts.(b)
See Bk. 1., Ch. IV., B. § 1, § 4; Ch, II., Sec. 8, Q. 1. Where
danghtersare regarded as taking as a class, with survivorship
ag in Madras [see above § 8 B. (5)] a different rule prevails.
The son is not such a co-owner with his mother according

(a) Beo Ramprased Teawarry v. Sheoehwrn Doss, 10 M, 1, A, 504,
() See Mit. Ch, 11. Sec. 11, para. 6; Ch, 1. Sec. SCTLE
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to that doctrine as to replace her in the group of successors

' | {o her father. It is consistent with this that danghter’s

. #ons takeper capita not per stirpes as they would by identifi-
cation in rights with their mothers. See Bk. L., Ch. 1L, Sec. 8,
Q. 1, 2; buta brother’s.sons too are excluded by brothers,

| yeb s‘uccebd o an intevest, which, to use an Ewrhs]l @xXpros-

_510:: , had become vested in possession in their faLhcr before
. hig death.
The text of Yijiiavalkya on which the different doctrines

" are based is not in itself sufficiently explicit to make either

of them untenable. The former is the one more congonant
to Vijadnesvara’s general principle of a woman’s capacity to
take and transmit complete ownership by inheritance: the
variation from the general schome of succession fo femaled

! by bringing in the daughter’s sons in this particular case

bofore the daughter’s daughters gives a liberal, though
not indisputable, effect to the text inﬁf(."l.(] of reducing the
dau;.,hter’s right to a mere life estate mtarpulatcd in the re-
gular serics of successions.  The succession of the daughter’s
' son to the interest inherited by his mother but not ent.m'ed
on by her in actual separate emjoyment agrees exactly
with the rule given by Nilakantha in the Vyav. Mayikha
" for the further succession to property which has passed to -
a female by inhoritance, 1t goes, he says, to heirs according
to such relations as if she were a man, (a) and the first in
this series is the son or group of sons of the last owner.
Daughters according to him take separate interests (0) sepa-
rately heritable. -

§ 8 B, (7) Tue Moruer~—On jfailure of daughters sous,
the mother (eacapt in Gujurdt) inherits the estate of
separate householder, the separate estate of a wnited co-
parcener, as also the estate of a paying student (upakur-
wine Bralmachdrt.)

(a) Vyav. Maytkha Ch. TV. Sac. X. para. 20
(b) Vyuv, Maytkha Ch. IV, See. V1IL, para. 10

o
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See Book T, Chap. II., Sec. 9; and for Anthorities see
Book L, Chap. L, Sec. 2, Q. 4; and Chap. 11, Sec. 9, QL

A mother who remarries loses, it would seem, her right to
the succession to the estate of the son by her first hugband
under Sec. 2 of Act XV. of 1856, as she certainly would
under the strict Hind law by forming a connexion inconsist-
ent with her retaining a place in the family of her first hus-
band or even in the caste. -Butin the case of Akorak Sooth
V. Boreeanee (a) it was ruled that a widow remarrying forfeits
only the right she has then actually inherited, not her right
of inheritance to her son then living.

-~ Stepmothers are not included in the term “mother.”
Regarding the rights of a stepmother, see Book I., Chap. I1.,
Sec, 14, I. A. 2, Remark to Q. 1,

The Vyav. May. Chap. IV., Sec. 8, para. 15, places the
fathor first, and next the mother, and the High Court
pronounced in favour of this order of succession for Gujaris
in Khodabhar Mahiji v. Bahdhur Dalw et al. (b)

The estate taken by a mother succeeding to her son is said
fo be like that taken by a widow from her husband, ()

§ 3 B. (8) Tur Parugr.— On failure of the mother, the father
inherits the estate of a separate householder, of w paying
student, and the separate estate of a wnited copareener,
In Gujardt the father has precedence of the mother as
heir to their sons.

See Book I,, Chap. II., Sec. 10; and for authorities see
Book L., Chap. II., Sec. 9, Q. 1; and Chap. 1, Sec. 2, Q. 4.

() 10 C. W. R. 35, II. I'd. 82.

(%) Bom. H. C. P. J. for 1882, p. 122,

(¢) Narsappd Lingdppd v. Sakhdrdm, 6 B. H. €. R. 215+ Tuljdrim
Moringi . Mathuridis et al., T. T. R. 5 Bom. 662. See also the
chapter on Stridhana, and the reforences given above, p. 94.




- the fathers full brothers succeed to the estute of @ separale
Gm}mstu §o.

. 8ee Book 1., Chap. II, See. I1., and for Authovities ses
- Book I, Chap. I, Sec. 2, Q. 4; and Chap. IL, Sec. 11, Q. 4;
 Vyay. May. Chap BV, S, 8, p. 16,

: In case a  brother dies le‘wmg more than one brother,
and one of these also dies after him but before the partition
‘of the estate of the first deceased brother has taken place,
and if this'second brother leaves a gon, then this son will
take the share of the estate which should have fallen to his
father. See above § 8 B. (6) Mit. Chap. IL, Sec. 4, p. 2;
Viramit., Transl. p. 195.(a)

Representation is not recognized in the case of a pre-
deceased brother who has left sons. ' These nephews are
excluded by their swrviving uncles. It is only on the
complete failure of brothers of the deceased that brothers” song
succeed to him, Mit. Ch. IL., Sec. 4., paras. 1,5, 7. Viramit.
L. p. 195. See below Bk. 1., Ch, I, See. 11, Q. 6, snd’ Bk. I.
Chap, II., Sec. 18, Q. 4, 5. The doctrine may indeed be

conlined to those who by birth become, actually or potentially, )

sharers with their fathers forthwith, or immediately on the
- fathers becoming owners of property, and those who by ana-~
logry take through a mother from the maternal grandfather, (4f
when their mother has died between the decease of their
grandfather and the actual partition of his p1 opm ty.

(@) Bome surprise may be felt t.hat thzs rule sh(m]d have seemed

_ necessary.  Bub according to Hindd notions ag possession is gene-

rally necessary to the completion of ownership, so separate posgession

i essential in theory to the completion of & separate ownership

. of pshare devived from a prior joint ownership of the aggregate.

The father, however, having once become a coparcener; hig gon has

acquired a concurrent interest which is but expanded by the father's
death,

(&) See Vyav. May, Ch. IV. Sec. 2, para. 1; Seo. X. para. 26;
above § 8 B, (6); Sarasvati Vilisa § 7, 21, 335,

x _u ﬁcfno'w:'.] mvmm) YAMITLY. BROTHERS. 1t L

'8 B. (9) Brorwer or tan Witorn BLoob. —On failure of |
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§ 3 B: (10) Hanr Brorsnrs.~—On Jadlure af brothers. oj t}w
JSull-blood, half-brothers inherit the estute of a separale
householder, Se.

+ Ses Book I., Chap. IL, Sec. 12 ; and for Authority,
see Book 1., Chap. IL,, Sec. 11, Q. 4.

The Vyav. May. includes tho half-brother among the Got- -
raja Sapindas, and places him after the son of the brother of
the full blood. 'This may be taken as the prevailing law in
the town of Bembay according to the preference accorded to
tho Mayifikha by the High Court for cases avising within its
Original Jurisdiction. The full sister, too, takes precedence
of the half-brother according to the same authorivy, on the
construction of the word ' brethren,” which makes it extend
to females. (a) But beyond these limits the Mitdkshard is
generally preferred and regulates the succession as here indi-
catod.(b)  In this construction the Viramitrodaya, Transl
p. 194 and the Daya Bhaga agree, sce Daya Bhaga, Chap. XI,
Sec. 5, pl. 10-12, So also the Smriti Chandrika, Transl. p. 183,
§8 B. (11) Soxs ov Brorurrs or rtap Fuin Broop.—On

Sailure of half- b:ot}r’u’rs, sons of brothersof the full blood
inherit the estate of a separate householder, &e, i
. Bee Book I, Chap. II, Sec, 13; and for Authomtle.s., seo
Book 1., Chap. I., Sec. 2, Q. 5; and Chap. IT., Sec. 11, Q. 4.
§ 8 B. (12) Sons or Hary Broruurs.—On failure of sons of
futl brothers, sons of half-brothers inkerit the estute of a
separate householder, &e. : §

A UTHORITIES.

See Book 1., Chap, II., Sec 11, Q. 4.

Regarding the case in which brothers’ sons inherit together
with brothers, see above, Remark to § 8'B. (9). The _'

(@) Sakhirdm Saddshiv v. Sitdbdi, T, L. R, 8 Bom. 353, refermng to
Vindyak dnandrao v. Lukshmibdi, 9 M, L, A, 5164
(5) See Krishniji v. Pimdurang, 12 Bom. H, C. R, 6b.
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i Ei*é'dédﬁéd brother is represented by his son, his right having

‘become vested in possession, to use -the Knglish phrase,
 Beforo bis death,
| The Vyav. May places half-brothers’ sons amongst the
| Sapindes,

§8 B (13) Tap Parkeyan GrANDMOTHE R~ O failure of

 sons of half-brothers, the paternal grandmother inherits
i || the estato of a separate householdery &e.
AUTHORITIES,
Ses Book L., Chap. IT., Sec. 13,'Q. 7; Mit. Chap. II.,
fn(,c 5, p- 2

The place assigned to the paternal grandmother is a
. apecnl one, due partly to her entrance into the family and
" moral unity with ‘the grandfather, but partly also to the
| particular mention of her as an heir by Manu (o) next atber
‘the mother.(0) The Mitikshara does not follow Manu in this,
| bub uses the text to support the place assigned to her as
the first of the jndtis or gentiles. The postponement of her
to the father, brother and nephew is grounded on' the
principle that these arespecified in Yajfinvalleya's text, while
she s not. The fact is that the two Smritis as they stand

i . . l £ i
are inconsistent. The passage in Mana was probably

‘uftered originally with some context (such as in case there
should be none but female elaimants), which bas now been lost,
and the isolated fragment preserved has thus become
misleading, (o) but the mention of the grandmother shows
@ capaciby on her part to inherit which VijiidneSvara makes
| specific in his comment on Yijiavalkya’s text, which does
not itself mention her as an heir. (d)

1 Re o) o ol AR (b) Mit. Ch. IL; Sec. 1, p. 7.
0 (0) This has occarred in the Roman law as Savigny shows,
I |/ System, Vol. TIT. App, VIII, § VIIL, and Text § 115.

(@) Sece Lallubhdi v. Mankwvarbii, 1. T, R. 2 Bom. at p. 438 ss.

. VijiidneSvara in commenting on Yéjaavalkya was constrained to giye

~ his own Rishi precedence and to construe other smritis in u.'-oord-
~ ance with it Sepaboye pp. 11 and 14 notes.

il




LAW OF INHERIPANOE. [ aoc.\ .

§ 3 .B (M) Glornaza SAPINDAS. —-Onfrmtws of the patrmqi
grandinother, the Gotraja Sapindas, v ¢. all the males of
the deceased’s family (gotra) related to him within stn
degreos downwards and wpwards, together with their
respective wives, are entitled fo inherit the estale of @

separate householder. It would soem f?m,:‘ the Gotraja i

Sapindas inherit according to the nearness of their line
to the| deceased, 1. e, that the ﬁm:tia,ffﬂr, and siwth

descondants in the deceased’s own line (santdna) should be |

_fpmce:? first, meat the father’s line, wviz. the deceased’s

" brother’s second, third, fourth, fifth, and sicth descendants,
newt the grandfather and his descendants to the siath
degree, and so o, Tn Gujardt the sister 1s placed at ihe
head of the Gotraja Sapindas.

AUTHORITINS,

| 8ee Book I., Chap. L, Seo. 2, Q. 4; Chap. IL, Sec. 14,
I, 'A.8, Q. 1; Chap. IL, Sec. 14, I. A.1,Q. 1; Chap, 1L,
Sec. 14, [ B. b. 1, Q. 1; Vasishtha IV. 17,

The collateral succession to property on failare of the heirs
individually specified has given rise to many controyersies
amongst the Hindfl lawyers. The rule that a jniti succeeds, .
or that a -gotraja sapinda sncceeds, gives no information as
to who and who only are to be regarded as jnitis (paternal
kinsmen) or as gotrajas (of the family or born in the family),
and the kind of connexion intended by these terms has been
differontly mnderstood by  different commentators. The
nearer rolatives of the propositus, as his son, his father and
his brother, are obviously jnftis and gotraja sapindas, but
being expressly named in the Smriti they have not to rely on
their inclusion under any more general term for their
" right of succession. When we come to such a relative as
the sister, the fact of her pasging into another family gives :
her in one sense a new  gotrajatva,” or family connexion,
and in the same sense deprives her of econnexion with
her family of birth. Vijifinesvara accordingly passes her -



by in favour of the male gotraja sapindas. Nﬂakantha, on .
' the other hand, influenced no doubt hy the growing strength

! of natural affections, as opposed to. a strictly logical deve-
. lopment of the religious agnatic system,(a) gives her

& place next to the grandmother as having a gotrajatva
| (== family connexion) through birth, even though ghe has
since passed oat of the gotra. The extent to which each
| i collateral line is to be followed befors the right passes
. to  the one next entitled, the interpolation of the
“bandbus” or cognates between the nearver and remoter
lines of agnates ; (b) the possibility and the extent of the
transmission of hereditary right throngh daunghters of col-
laterals; the rights of such daughters; and the rights of
widows of collaterals to sueceed in place of their husbands
Jin preference to a remoter line, possibly even in preference
to lower descendants in the same line; all these are
‘questions to which varions writers have given inconsistent
though almost equally ingenious answers. The Vyavahéra
Ma,yﬂkhas schemo chﬂ'urs essentially from that propounded

. in the Mitikshard and followed by the W'melbmdya, ()

~ which however has itself been understood in different ways
by subsequent authors and by the Sastris,  The nicer points
of the subject have been treated in the principal authorities,
notionly on discordant principles, but in a fragmentary way,
. which leaves roor for much doubt. Under these civenm-
| 'stances it is hardly to be expected that any system, however

(@) A similar exeeption in favour of sisters occurred under the
}lomfm law while women generally were thought unfit for inberitance.

(b) InBengalthe Bandhus come next after the neaver Sapindas, 1.6,
before ‘descendants from ascendants beyond the great-grandfather.
(i Roopehurn. Mohapater v. Anundlal Khan, 22 ol e S O SR
- Deymnath, Roy. et al. v. Mulloor Nath, 6 G. 8. D. A. R. 27, In
. Madras, according to the Smriti Chandriki Chap. X1, the male
. gobrajas only come in mext after brothers’ sons, and after them the
saménodakas limited to two descendants from each ascendant above
- the propositus. ,

(c) See also the Snrasvatt Vilfsa, § 681, 586 ss.



. the father’s brothers’ sons; 4, the paternal great-grawd-
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the yhost in harmony with those involved in the authovitative

text, so far as these go, and which have been ganerally e

followed by the Sfstris of the Bombay Presidency. These

haye in some instances received judieial confirmation since 1

the first edition of this work was pablished, and the decisions
of the High Courts and of the Judicial Committee have
thus established fixed points by reference to which the
correctness of the views set forth on other cognate questions |
can readily be tested.

In dealing with the materials now embraced under Book
1., Chap, I1., Sge. 14, it became necessary to determine on
what principles the several guestions and answers should be
arranged, and this opened up the whole question of the
sapinda and gotraja relationship as coneeived by Vijﬁaneé-

vars and by Nilakantha, We propose to state their views
in connexion with the distribution of the answers referrible
o the one and to the other authority.

The texm * Gotraja” designates, according to the Mis
tdkshara, May(kha, and Manu IX. 217,~~1, the paternal
grandmother ; 2, the Gotraja-Sapindas; and 3 the Gotrajas
Saménodakas, As there were no cases ref'elnug to the
paternal grandmother, (a) the Gotraja-Sapindas have been
given the first place. Amongst these have been placed,
first (A), those whose right to inherit is expressly mentioned
in the Mitdkshard, the Vivamitrodaya, and the Mayfikha.
The Mitdkshard (with which the Viramitrodaya agrees per-
fectly) names the following Gotrajas as entitled to inheris,
after the paternal grandmother, the propetty of a separated
male,  (Colebrooke, Mit. p. 8 50 ; Stokes, H, L. B, 446,)

1. The paternal grandfather ; 2, the fathey’s brothers; 3,

mother; 5, the paternal gmat--grandthther' 6, the paternal

— et

(@) See Bk 1. Ch, IT. Seetion 13, €. 7.

carefully deduced from the ant.hm:tws, will gain umveml-'-.'_ N
assent. . We will, however, state the principles which geem |




gr&dfqther’s bmthers i 7, the | pa.l:emal gmndfathors bro-
. tha's sons; and this order of heirs is to be repeated up to

. tle seventh ancestor.
The Muyﬁkha. lays down the following order i

'I.;' 1. The uterine sister ; 2, the patermﬂ ar andfather and the
‘half-brothers, as joint heirs ; 3, the paternal great-grand.

~ father, the father’s brother, and the sons of half-brothers, a8

Joint heirs ; and s0 on, all the Gotrajas up to the seventh
- ancestor, aucordmg to the nearness of their relationship.
But as Mr. Colebrooke remarks (Mit. p. 850, Note), it is by
' no means clear how the remoter heirs are to follow one
~ another. (a)
| Though iv general the Mitikshard possesses the greatest
 authority in this Presidency, and it would therefore seem
i necessafy to follow ibs order, it was impossible albogether to
‘neglect the Mayfikha, since in Gujarit and in the island of
Bombay the Maytkha partially prevails over the Mitdk-
ghard, (0) and the sister is there allowed to inherit immedi-
ately after the paternal grandmother. (¢) Consequently the
. first place has been generally assigned to her by the Séstris,
They have in several cases even from the Deccan and
Konkan decided in her favour, and in Book 1., Chap. 1L,

() Nilnkantha probably aimed st governing succession subject to
the express provisions of the Sastras in favour of specified rvelatives
by & principle of proximity of degree, connting as in the Roman law
every step up and down, and making all ab an equal distance equaj
gharers in the estate of the propositus.  See Lalubhdi v, Mankoovar-
bad, 1. L. B, 2 Bom. 388, The other authorities follow the principlo
of the Teutonic and the English laws in going up to the nearest point:
of the ascendant stock that will afford an heir, and then following
fhio line of descendants springing from it and choosing the nearest in
that line,

(b) See Lalloobhoy v. Cdssibdi, L. R. 7 1. A. 212; and, above,
Tntroduction,

(¢) Vindyekrio Anandrio v. Lakshmibid, &e., 1 Bom. H. C. R. 117,
8,C.9M. 1 A 517,
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Soction 14, these have been. sub]omed to those from Gﬂm‘&t A
though, according to the Mitékshard, they Would more o=

perly be mcludod in. Section 19, -

‘The eases which refer to the right of the Goﬁrs.jas, neh
mentioned in the MitAkshard and May (kha, form the second
division (B), and have been classed under two headings;
@, males ; b, fewales ; because the rights of the latter depend:
on pl‘lﬂ.clpleb less generally accepted than those mcognmed
as applicable to the former.

The guestions whether the Gotraja-Sapindas who are not
expressly mentioned in the Taw books, have any right to

inherit, and if they bave, in what order they succeed, arenot, ||

easy to decide. Asregards the males, the Sastris have confid-
ently asserted their rights (see Bk. 1., Ch. IL,,Sec.14,T.,B. a. 1
and 2)and quoted as anthority for thou opiuions the passage
of the Mitakshard (Vyav. f. 55,p.2,1. 1., see Chap. L., Sec. 2,
Q. 4, and Stokes, H. L. B, 427), which names the Gotr ajas as
heirs. It appears therefore that they considered theserios of
Gotraja-Sapinda heirs, given by Vijhaneévara (Colebrooke,
Mit- I, ¢.) as not exhanstive, nor intended to exelude others
than those named, but only as an exemplification of the
general doctrine. The same opimion has also been advo=

cated by the Sastris in other parts of India, where the =

Mitakshard i the ruling authority, (a) as well as by
Mr. Vinayak c~aastrl, the Iate Law Officer of the High Courtiof
Bombay, Morcover, this view was adopted by Mr. Harrington
in the cuse of Dutt Zabho Lannawth Tha and others v.
Hajunder Navain Rae and Coower Mohinder Nurain Rae, ()
and the Puvy Council, on appmﬂ confirmed his judgment.

(a.) f:ce R. b:m’.mmﬂr, Deybee v. Sakib Peylhad Sem, Mmley. Digest,
New Series, p. ]8:, No. 14 ;' Rutcheputty Dutt et al. v. Rajunder
Narain, Raeet al., 2 M. I. A. 132, 168,

(8) Moore, Indian Appeals, 2 ¢. This view is confirmed in Bliyah
Rama Singh v. Blyjah Ugur Singh, 18 M. T. A, 873, So in Thakur
Jibnath Singh v. The Court of Wards, 6 Beng. L. R. 442, aud Parasare.
Bliattar v. Rangardya Bhattar, T. L. R 2 Mad. 202. j '
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| Mr; Harrington, after having proved that the word putra,
‘.-St.'m-,’ {4 used in the Mitikshard and Subodhini as a general
term for descendant or male igsue, says in his review of the
opinions of the Sistris (p. 157) :—
[l :Zl‘hia same construction must, I think, be pnt on the
words ¢ sons’ and ‘issne’ (putra and sunavah) in the fourth
“and fifth paragraphs of the fifth Section and second Chapter
of ﬁ{i’ne Mitikshara, (o) and this interpretation is indeed indi-
cated by other expressions of the same paragraphs, viz.,
‘on failure of the father’sand on failare of the paternal grand-
. fatlier’s line (Santdna). To adopt the construction proposed
by the appellant would be to cub off all the descendants
below the grandson of the father, grandfather, and every
other ancestor, and would render nugatory the provisions in
the Mitdkshard, (b) as well as other books of law, which ex-
pressly statethe succession of kindred belonging to the same
family, as fav,as the limits of knowledge as to birth and
name extend.”(c)

Bt the opinion that Vijiidnesvara’s series of heirs is not
intended to be exhaustive, may be strengthened by some
further arguments, Firstly, if it were intended to be ex-.
Thaustive, not ounly would the provision that the Gotraja~
Samanodakas may inherif as far as name and knowledge of -
birth extend, as Mr. Harrington chserves be rendered nuga»
tory, but virtually all the Samanodakas and one line of the

(). Colebrooke, Mit. p: 850 ; Stokes, H. L. B. 446-7 :—

4. Here on failure of the father’s descendants, the heirs are
giicoessively the paternal grandmobher, the paternal grandfather, the
urcles, and their rong.

“ 5, On failure of the paternal grandfather’s line, the paternal
grent-grandmother, the great-grandfather, his sons and. their issne
inherit. In this manner must he understood the succession of kin-
dred belonging to the same general family, and connected by funeral
oblations.” f

(b) Colebrooke, Mit. p: 851 ; Stokes, H., [, B. 447,

(e) Compare also Shaodyan v. Mohun Pandey et al.  Reports of 8.
D. A, N. W. P. 1863, IL. p. 134 ; and Duroo Singh v. Rai Singh et
ibid. 1864, p. 523.
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 Sapindas wonld be excluded from the succession, Fur itis

‘hardly possible that the seventh ancestor and his sons and
 grandsons could be alive at the time of the death of the

seventh descendant ; and this improbability increages with

every grade among the Samanodakas, who extend to the
fourteenth ancestor and are to inherit in the same order as
the Gotraja-Sapindas, . e, 1, female ancestor; 2, male
ancestor; 3, their sons ; 4, and grandsons. But, secondly, o

[}

the definition of the word Sapinda, which Vijifnedvara gives

in the fivst chapter of the Mitdkshard, clearly shows thatall '
‘the unmentioned descendants of the lines of the vavious an-
‘cestors, down to the seventh degree, as well as the descend- |
ants of the deceased person down to the seyeunth, inherit.
For Vijiinedvara says (Acharakénds 0 Rl s 1 A 5 WL
when he explains the verse T. 52, of Yhjfiavalkya, in which
it is declared that a man shall marry & gil who is not =
‘his Sapinda :— v i
“ He should marry a girl, who is non-Sapinda (with

s himgelf). She is called his Sapinda who  has (particles of)

the body (of some ancestor, &e.) in common (with him).

marry). Sapinda-relationship arises’ between fwo people
through their being connected by particles of one body.
Thus the son stands in Sapinda-relationship to his father
becnuse of particles of his father’s body having entered (his)s
In like (manuer stands the grandson in Sapinda-relationship)

to hia paternal grandfather and the rest, because through

his father particles of his (gmnumthor 8) body have entered
into (his own). Just so is (the son a Sapinda-relation) of

Non-Sapinda means not his Sapinda. Such a one (he should

his mother, because particles of his mother’s body have en-

tered (into his). Likewise (the grandson stands in Sapinda- |

relationship) to his maternal grandfathor and the rest

() The Samskfiramayiikha adopts this theory., Thie Dharmagindhu
statoy merely the two theovies, leaf’ 63 (Bombay Edition), Part I,
(p. 853, Marfithi, Samyat 1931). Tt is glanced ab in Vyav. May.

" Oh, 1V. SBec. §, p. 22, and supported in the Daft. Mim. Seg. 6, pam 2,

; by a wfelunce to Manu,
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through his mother, So also (is the nephew) a Sapinda-
velation of his maternal annts and uncles, and the rest,
because particles of the same body (the paternal grandfather)
have entered into (his and theirs) ; likewise (does he stand
in Sapinda-relationship) with paternal uncles and aunts, and
the rest. 8o also the wife and the husband (are Sapinda-
relations to each other), because they together beget one
body (the son)., In like manner brothers’ wives also are
(Sapinde-relations to each other), because they produce oue
body (the son), with those (severally) who have sprung from
one body (i. e. because they bring forth sons by their union
with the offspring of one person, and thus their husbands’
father is the common bond which connects them). = Therefore
one ought to know that wherever the word Sapinda is used,
there exists (between the persons towhom it is applied) a con-
nection with one body, either immediately orby descent.” (a}

After rofnting some objections which might be raised
against this definition, and after discussing the latter part
of Yéjii. 1. 52, and the fivst half of Yajfi. I. 58, Vijiildnesvara
again reenrs to the question, who the Gotraja-Sapindas are.
Mitakshard, 1. 7, p. 1, L. 7:—

“In the explanation of the word ¢asapinddm’ (non-
Sapinda, verse 52), it has been said that Sapinda-relation
arises from the cireumstance that particles of one body have
entered into (the bodies of the persons thus related) either
immediately or throagh (transmission by) descent. Bub
inasmuch as (this definition) would be too wide, since such
a relationship exists in the eternal circle of births, in some

manner or other, between all men, therefore the author (Yij
navalkya) says :—

Vs, 53: “After the fifth ancestor on the mother’s and after
the seventh on the father’s side.””’—On the mother’s side in
the mother’s line, after the fifth, on the father’s side in the
father’s line, after the seventh (ancestor), the Sapinda-rela-

. (a) In dmyita Kumari Debi v, Lakhinarayan, 2 Beng. L. R. 33,
is & passage to the same effect from Parfsara Madbava, at page 34.
16 m

[
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tionship ceases; these latter two words must be understood ;
and therefore the word Sapinda, which on account of its
(etymological) import, ¢ (connected by having in common)
particles (of one body)’ would apply to all men, is restricted
in its signification, just as the word pankajo (which etymolo-
gically means ‘“ growing in the mud,” and therefore would
apply to all plants growing in the mud, designates the lobus
only) and the like; and thus the six ascendants, beginning
with the father, and the six descendants, beginning with
the son, and one’s self (counted) as the seventh (in each
case), are Sapinda-relations. In case of a division of the line
also, one ought to count up to the seventh (ancestor), in-
cluding him with whom the division of the line begins, (¢. .
two collaterals, 4 and B are Sapindas, if the common
ancestor is not further removed from either of them than
six degrees), and thus musy the connting of the (Sapinda-
relationship) be made in every case.”  Sge Dattakamimasa,
See. VI pl. 27, 28 and notes ; Stokes H. L. B, 605-6, and
Bhyah Bam Sing v. Bhyah Ugur Sing. (a)

From this passage the following conclusions may be
drawn : (b) :

1. Vijiidnesvara supposes the Sapinda-relationship to be
baged, not on the presentation of funeral oblations, but on
descent from & common ancestor, and in the case of females
also on marriage with descendants from a common ancestor.

2. That all h'lood relatlons W1th1n six. degrces, togethor

(@) 13M.T.A. p 380,

(0) See Amwilte Kumari Dobi v. Laklunerayan, 2 Beng, L. R.
3 F. B. R. See also Coulanges La Cité Antique, 64. Mitramisra
{jays the capaciby to present oblations is nof the sole source of
a right to inherit, otherwise younger sons would be excluded
by the eldest. It gives only a preference, he says, to those who have
the righv amongst the Glotrajas.  Vieam., Tr. p. 91, At p. 196t he
adopts Vijiidnesvara’s order of succession amongst the Gotrajas .
though he admits a difficulty as arvising from the Vedio text veferred
to below, As to impurity arising from the death of Sapindas, and
the exbent of the Sapinda connexion, see Baudhéiyana, Pr. 1, Adby. 5,
Kénd, 11, Satra 1-27,
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mﬁh the wives of the males amongst them, are Sapinda-rela-

. tions to each other. (a)

The bearing of these points on the definition of the
“ Gotraja-Sapindas,” as well as on the interpretation of the
passage referring to their rights of inheritance, is obvious.
It appears that the series of heirs given there isnotexhaustive,
and that the term ¢ Gotraja-Sapindas” designates, if applied
to males only, all those whoare blood relations within the sixth
degree, and who belong to one family, . e. bear one name,
IFf thisinferenceisaccepted, allthese personsare entitled to in-
heritaccording to the passage of the Mitakshard given above.(b)

() Seo Lakshmibii v. Jayarvam Hari of al., 6 Bom. H. C, Ri 152 A,
G, J.; and Lallubhai v. Mankuverbdi, I. L. R. 2 Bom. 388.
(b) The following table will serve to show the extent of the

< Clotraja-Sapinda relationship, as far as the males are concerned i—

)
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The only remaining question ig, in which order the Giotraja-
Sapindas, who are not meuntioned in the Mitdkshard, are to
be placed. The principle suggested by Mr. Harrington,

namely, to continue each line of heirs down to the seventh
person, and thus to allow, firsf the brother’s descendants’

to inherit, next the paternal uncle’s descendants, and so on,

can easily be carried out in the case of the paternal uncle’s

line and those descended from the sons of remoter ancestors,
But it is impossible to allow the brother’s grandsons, great-
grandsons, and remoter descendants to inherit before the
paternal grandmother, since the right of the latter to sncceed
immediately after the brother’s sons is clearly settled, mot
ouly in the Mitfikshard, but in all thelaw books of the Benares
Schools and in the Mayfikha. (a) Besides, under this arvange-
ment, the remoter descendants of the deceased himself, as
great-great-grandsons, who possibly might be in existence at
the great-great-grandfather’s death, would be lost sight of
altogether. In order to provide for the rights of these per-
sons, who undeniably have a right to inherit, they might
either be considered as co-heirs with the descendants of the
paternal uncle, who are equally distant from the deceased,
according to the principle apparently approved by the
Vyavahira Mayfikha, or placed after the paternal grand-
mother, and before the paternal grandfather, viz., 1, pater-

nal grandmother; 2, deceased’s great-great-grandsons, or

(a) See Colebrooke, Mit. p. 340; Stokes, H. L. Books, p. 446;
Vyav. May. p. 106; Stokes, H.L. B.88. So also Visvesvara in the
Subodhini adds to the words ¢ on failure of the father’s line,” the
following comment, *“the line of the father (must be understood to)
end with the brothers and their sons,” In Madras the collateral
suacession of (lotrajag stops with the grandson, in Bengal with the
great-grandson of the ascendant. See Nort, L. C. 581. But the
doetrine above set forth ig recognized as that of the Mitikshard,
T, Jibnath Sing v. The Cowrt of Wards,b B. 1. R, 443 ; Bhyah Ramsing
v. Blyah Ugur Singh ef al., 13 M. 1. A. 373. The Smriti Chandrikd,
Ch. XI. Sec. b, para. 9 s&, limits the succession to the (collateral)
descendants, excluding the ascendants, exceptas themselves descend-
ants, from thoge still higher in the line.
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remoter descendants to No. 7, if living ; 8, brother’s grand-

~ sons, brother’s great-grandsons, brother’s great-great-grand-
sons and their sons ; 4, paternal grandfather. The second
arrangement seems to be the more satisfactory, as it follows
the principle indicated by the Mitikshard, that the succes-
gion 18 to go to the direct and the several collateral lines,
after providing for the grandmother conformably to Manu's
text in her favour, in the order in which they branch from
the common stem. That the ascending line should thus be
resorted to in the person of the grandmother, then immedi-
ately abandoned for remote lineal descendants of the propo-
gitus and his brothers, and afterwards recurred to in the
person’ of the grandfather, may seem a rather arbitrary
arrangement. It arises from Vijfidnesvara’s endeavour,
consistently with the recognized principle of the Mimafhsa
philosophy of giving some effect, if possible, to every sacred
text, to work the rule of Manu into the scheme of Yéjiavalkya,
if notaceording to its obvions sense, yet in some sense though
an entively forced one. ()

The distinction between the whole-blood and the half-blood
observed in the case of brothers and their sons does not
extend to the descendants of the grandfather and remoter
‘ascendants.  The fifth in descent from a common ancestor

“but of the half-blood succeed in preference to the sixth in
_descent though of the whole-blood. (b)

As regards the female Gotraja-Sapindas, who ocoupy the
next division (L B. b.), their right to inherit is still less
generally recognized than that of the males.

a. According to the doctrines of the Bengal and the
Madras school of lawyers, as represented by Jimitavi-

(@) See Index, Interpretation; Muir's Sans. T, IIL; 98 Weber's
Hist. In. Lit. 230 ; M. Miiller's Sans. Lit. 78; Burnell's Varadrija,
Pref. p. xiv.; ManuII. 10, 14; IV. 30; and XTII. 108. The seriptures
were to he literally accepted and yet to be consirued by learned
Brahmang according to the philosophy in vogue at the time of the
compilation of the last named work.

(b) Sdmat v. dmrd, I, L. R. 6 Bom, 894,
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hana (a) and the Smriti Chandrikd, females ave in general
incapable of inheriting, and this disability can be removed

only by special texts of the Dharmasistras. The anthority

for this view is Baudhayana, the reputed founder of one of .
the schools of the Black Yajurveda, who, in his turn; quotes

a passage of his Veda to support his opamon. He says,

Pragna IT. k. 2 ;—

“ A woman is not entitled to inherit; for thus says the
Veda, females and persons deficient in an organ of sense (or
a mrember) are deemed incompetent to inherit.,”

The meaning assigned by Baudhdyana to the Veda passage
is by no means the only one in which it can be taken.
Vidyéranya, in his commentary on the Taittivlyaveda, ex-
plained it, as Mitramisra (Viram. f. 209, p. 1, 1. 10, p. 671,
Cale, Edn. of 1875) says, in a different way, so that it wounld
have no reference to inheritance. (b)

(@) Colebrooke, Diyn Bhéiga, p. 215; Stokes, H. L. Books, pp. 845,
346.

(&) It may be translated thus ;—" Women are considered disqual-
ified to drink the Soma juice, and receive no portion (of it at the
sacrifice).”  See the Midhavya, p. 33, Burnell's T'ranslition; Viram,
Tr. pp. 174, 175.  Taganndtha says (Coleb. Dig. B. V.. 397, Comm.)
that “ diiya’ = oblation and *° diyAda" = a shaver of an oblation offered
to him in common with others. He points out alse that Kulluka's
Commentary on Manu IX. 186, 187, shows that the latter text would he
inoperative, if restricted to males, and with reference to the text of
Baundbfyana, that “a wife must be considered a Sapinda, because
ghe aggisted her husband in the performance of religious duties.”
Jagannitha admibs the paternal great-grandmother by analogy not-
withstanding Baudhfiyana's excluding text. Coleb, Dig. Bk, V. T.
484, Comm. * According to the received doctrine of the Bengal and
Madras Schools, women are held to be incompetent to inherit, nnless
named and specified as heirs by special texts. This exclusion seems
to be founded on a short text of Baudbfyana, which declares thab

‘women are devoid of the senses, and incompetent to inherit.! The
snme doctrine prevails in Benares; the author of the Viramitrodayms
yle[ds. though appavently with reluctance, to this text. (Chap. IIL,
_ ‘part?7.) 'The principle of the general incapacity of women for inherit-
' ance, founded on the text just referred to, has not been adopted in



But whatever may be the respective philological value of
these different commants, Baudhéiyana’s explanation haslong
ago become law in the Bast and South of India, and there
accordingly those females only inherit who are specially men-
 tioned in the texts of the law books. (a)

0. The question is, however, whether this doctrine prevails
also in this Presidency, where the Mitdkshard and the
Maytikha are the ruling authorities. The following consi-
derations seem to furnish an answer to it :—

flirstly, the text of Bandbiyana, or the principle  that
women are in general incapable of inheriting, is adopted
neither in the Mitikshard nor in the Mayikha, '

Secondly, the Mitikshard mentions the great-grand-
mother’s right to inherit, and indicates that the wives of the
other ancestors in the direct line, up to the seventh degree,
likewise succeed fo the estate of their descendilits, though
none of them is provided for by specral texts. (b) They

Western India, wherve, for example, smtms are competenb to mhcl 13
That prineiple, thevefore, does not stand in the way of the widow’s
claim in fhe present case,” Privy Council in Lulloobloy Béppoobhoy v.
Kissibit, L. R. 71, A at p. 931

(«) The Viramitrodaya, after showing that the objections raised fo
VijndneSvara's doctrine by the Smriti Chandriké (Chap. XI., Sec. b)
are unsustainable upon the grounds taken by Devinda Bhatha,
and charging Jimttavihing with inconsistency in contending that
Yijnayalkya's text is meant to exclude female Sapindas (as wives or
daughters-in-law of ascendants and collaterals sprung from them),
while he employs it to determine the right of the paternal grand-
mother (Diya Bhdga, Chap. XI., 8. 4. paras. 4-6, compared with S. 6
pava. 10), finally itself pronounces Vidyfiranya's explanation of the
Vedic text an insufficient basis for female inheritance as not
affording room for a proper application, by way of disparagement
of woman’s capacity, of the word ¢ adfyfda,” *shareless.”” 8eethe
Viram. p. 671, Cale. Hdn. of 1875, Transl. p. 198, and as to Jimata.'s
meaning, Coleb. Dig. Bk, V. T\ 434, Comra.; Swriti Chandrikd, Chap.
XKI. 8. b, para. 15,

(&) Bee Lakshmibdy v. Jayram Hari et al, 6 Bom. H, C, R. 152 A.
C. J. See also Coleb. Dig. Bk. V. T. 397, Comm. ad fin., and T. 434,
470 ; also Comm, on T. 434.
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inherit therefore merely by virbue of their relationship as
Gotraja-Sapindas. Hence it follows that the Mitdkshard

does not recognise the doctrine of the Bengal and Southern
schools, and there is consequently no reason why, according
to its doctrine, the female Gotraju-Sapindas, whom it does
not mention, should be execluded from inheriting, if the
males, who stand in the same position, are allowed to do so..
Moreover, one of the commentators on the Mitdksharh,
Bélambhatta, expressly mentions the right of a pre-deceased
son's widow, (1) whom he places immediately after the pater-
nal grandmother, and says that the word Sapinda must
be everywhere interpreted as including the males and
females. (b) Nilakantha likewise adopts in this respect the
same view as the Mitdkshard, as he makes the sister inherit

. (a) A caseat 2 Borr. 670 (Roopehund v. Phoolshund ef al.) places a
daughter-in-law before a divided brother, but this seems wrong.  She
is excluded by a danghter, 2 Macn. 48. Tn Bii Gungd v. Bii Sheo-
koowwr, Sel. Cases at p. 85, the Sastri, after pronouncing against the
validity of the adoption of a daughter's son, prefers the daughter-in-

" law to the danghter as heir, with a restriction on the power of

‘alienation daving the daughter’s life. This opinion was acted on hy |
the Zilla Judge and the Saddar Court. It is questioned in Lullog-
bhoy v. Kdssibiti, L. R. 7 1. A. ab p. 220,

(b) Visvedvara, in his discussion on the. vights of the paternal grand-
mother, says that there is no objection to understand fhe word
* Giotrajas’ in the sense of “ male and female Gotrajas.” The Vaijayanti
also, a Commentary on Vishau, referred to by Colebrooke, 2 Skv.
H. T, 284, recognizes a right of representation in the son’s widow.
In Rany Pudmavati v. Baboo Doolar Sing, 4 M. I. A. 250, grand-
sons of a common ancestor were held, under the Michila law,
entitled to succeed before the widow of deceased’s brother, his nigces,
or their sons, but this would not, be so in Bombay where the widow
being the last representative of a line takes bhefore a remoter line
is resortied to. Seebelow and comp. Tupper's Panj. Cust. Law, vol. IT.
p- 148, where the widow of a collateral ending a branch or sub-branch
tukes the share that would have fallen to her husband had he been
alive.  The widow of a pre-deceased grandson takes before the
danghter of a predeceased son, Musef. Brijimalee v. Musst. Pran
Piarec ef al,, 7 C. 5. D. A, R, 59, '
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a8 the first and nearest amongst the Gotraja-Sapindas un-
\ aided by special texts. (a)

‘e, | But though both the principal authorities thus repu-
diate  the doctrine of Bandhiyana, and allow females to
inherif, as Gofraja-Sapindas, they differ as to the question
- what females fall under this designation.

The Mitakshard and its followers seem to interpret the .
term f Gotraja” (= of” or “born in the family”) as ¢ bp-
longing to the family.” = For we read, Mitakshard Vyav. f. 5
p-2, L 13 :—

 The kinsmen sprung from the same family as the de-
ceased (Gotraja-Sapindas), namely, the grandfather and the
rest inherit fhe estate. For the Bhinnagotra-Sapindas are
ineluded by the term (Bandhns).”’(b)
| The word saménagotra, ‘ belonging to the same family,’
is substituted for “ gotraja.”’ See infra, quotation in Bk, L.
Ch, 1L Bee. 14, 1. A. 8, Q. 1.

The substitution of samanagotra for gotraja, as well as the
remployment of bhinnagofra to designate the opposite of the
torm, both show that Vijiidneévara took gotraja in the sense
of “belonging to the same family.” If the term has this
meaning, it would follow that no married daughters of
‘ascendants, descendants, or collaterals can inherit under the
‘texti which prescribes the succession of the Gotrajss. For
‘the daughters by their marriage pass into another family, or,
as the Hinddl lawyers say in their expressive language, «“ are
born again in the family of their husbands.” Bat it seems
improbable that even unmarried danghters of Gotraja-

(a) Vyav. May. Chap.IV. Sec. §, p. 20; Borradaile, p. 106 Stokes,
H. L. B.89. Ina Madras case the Privy Council say, * His sisters,
if they had a remote right to succead as Bandhus......... could only so
snceeed after the Sapindas.........had been exhausted.” Sea V.
Venkata Kvishna Rao v. Venkatrame Luakshi ef al., In. I, RB. 1 Mad. .
AB5; 8. G Ly R. 4 1. A, at p. 8.

(8) Stokes, H. L, B, 446 ; and Mit. ibid, 1, 15 (Stokes, H. L. B. 447),
B 8 B

§
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Sapindas ean, inherit under the text mentioned. (a) For,
though they belong to their father’s gotra up to the time of
marriage, they must leave it, under the Hindt law, before
tho age of puberty: and consequently by their succeeding to
tho estate of Sapindas belonging to their fathers’ families,
the object of the law, in placing Sagotra-Sapindas before the
Bhinnagotra- Sapm&ms, namely, the protection of the family
property, would be defeated, since such property, through
them, would pass into their husbands’ families, The quitting
of the paternal fawily by a girl is looked on as #0 inevitable
that it is made a ground for exempbing her from skaring
her father’s loss of caste with her brothers, because she
goes to another family, (b)) It seewns therefore more in
harmony with the principles on which the doctrines of the
Mitékshard are based, to ex¢lude even unmarried danghters
of Gotrajas. (¢) The only females, who can be understood

(g) Compare Manu II. 67, 68. Compare also Coulanges La (ité
Antique, 51. Uolebrooke, Dig. Bk. V. T. 183, speaks of o second
birth by investiture and other ceremonies,

() Viramit., Transl. p. 254,

(¢) Bilambhatta admite the rights of inheritance of sisters,
sisters’ danghters, and daunghter's daughters. But he does nob
eonsider them fo be included by the term Gotraja-Sapinda, but by
the words “bhritaraly” * brother,” and “ dauhitra,” © daunghter’s,
gon,” and “tatputra,” his (her) =ong, in Yéajtavalkya's text.
Stokes, H. T.. B. 448. Thakoorain Sahiba et al. v. Mohun Lall et al.,
I1LM.T. A, 402 Sisters’ inheritance does not follow the analogy of
danghters’. If any analogy isto be recognized it is to the case of
brothers, Bhigirthibii v. Baya, I. 1. R. 5 Bom, 264. See however the
Chapter on Stridhana. The Smrii Chandrikd exeludes fhe danghter
of the grandfatherand of other ascendants from amongst Gotrajas on
the ground that the form of the word, as derived from a combination
of masculine terms, must primarily be taken to indicate only males.
Smribi Chandrikd, Ch. XI. 8. 5, p. 2. On a similar construction
sisters and their sons are excluded. Sve Smriti Chandriké, p. 191.
Devinda takes Gofrajeli as meaning sprung from the family, p. 192,
and hence ag a reason for excluding the grandmother from snceession
after nepheyys, except under the special texts in her favour, p. 184 ss.
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by the term Gotraja-Sapinda, ave the wives and widows of the
' male Gotraja<Sapindas.

Nilakantha, on the other hand, takes ‘gotraje’ in the
gense of ‘born in the family,’ and declares expressly that
the ‘sister’ inherits for this reason. (@) He does not men-

‘tion the paternal great-grandmother, nor the widows of other
Gotrajas in his list of heirs, But it is not clear whether
he intends to exclude them, as, according to Hindl ideas, a

. wife may be said to have been horn again in the family of

‘her husband, and he, as we have seen, admits the theory of

a sapinda connexion by particles. He would, consistently
with the principle on which he assigns her place to the sister
place the daughters of mule Gotraja-Sapindas amongst the
heirs bearing this name; but this logical extension of his
doctrine does not seem to have been generally accepted info
the local law. HExcept for sisters it may be taken that.the
Mitéksharvd law prevails. (b) :

The Sistris have in their answens, except in the Gujaraf
cases relating to the sister, generally followed the Mitékshara.
They prefer the sister-in-law to the sister’s sou ( Bhinnagotra-
PSapinda) and to a male consin and more distant imale
| Sagotra-Sapindas, (¢) the paternal uncle’s widow to the

~Sep Introductory Remarks ta Bk. I. Chap, IT. Section 15. At 2 Str.
H. L. 248, Colebrooke says that commentators on the Mithkshari
admifl sisters, but that this view is controverted. Sutherland says
that he inelines to the view that the sister is exelnded. Remarking

on Manu IX. 185, Collett, T., says, in a Madras case, that the pluml‘
bhrdtara is used, and that Prof. Wilson allows the plural masculine to '

include only males, though the dual dlirdteran may include females,
(a) See Vyav. May., Borradaile, p. 106; Stokes, II. L. Books, p. £8.

(&) See Lallubhii v. Mankwvarbd: above, p. 2 (g), Daya Bechuy et al.
v. Bii Ladoo, S. A, No. 158 of 1870, decided on 27th March 1871,
Bom. H. C. P. J. F. for 1871 ; also Sec. 15, B. IL (2)below. In §. A.
No. 168 of 1870, it was held that the paternal aunt could not, even
in Gujarfit, be recognized as a Gotraja-Sapinda, though she tas
‘entitled to a place as a Bandhu.

(¢) Sce Sec. 14, 1. B. 8. 2.
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gister, the. maternal uncle, and the paternal grand-father’s
brother ; and they allow a danghter-in-law (see Chap. 1V,
B,y Bee. 6, IL f.) and a distant Gotraja-Sapinda’s widow
to inherit. It is, however, sometimes impossible to bring
the authorifies which they quote into harmony with their
angwers.

From their answers as well as ou account of the general
principle that ¢ the nearest Sapinda inherits,” (@) it wounld
appear that the place of the widows of descendants and
collaterals in the order of heirs is immediately after their
husbands, (b) at least where the particular branch to swhich
they belong is not lineally represented by a surviving
male. (¢) ;

- Ttis on this analogy probably that the Sastri Lins grounded
his erroneous answer to Chap. IT,, Sec. 7, Q. 16.

Regarding the Saménodakas, who oceupy the mnext
division, it may suffice to remark that according to the
principles of interpretation adopted by VijiidneSvarain regard
to the passago on Sapinda~relationship, they must be under-
stood to comprise the male ascendants, descendants, and
collaterals, beyond the sixth and within the thirteenth de-
grees, together with their wives or widows, or all those
persons who can furnish a satisfactory proof of their descent
from a common ancestor.  The order of their suceession also -
‘must be regulated by the same principles as that of the

' Sapindas. /

(a) See Vyav. May. p. 106. Seo Lakshmibds v. Jayrdm Hari ot al.
6 Bom. H, C. R. 152 A. C. J. _

() See Bk. I. Chap II, Sec. 8 Q. 2. The widow of a brother’s
son was preferred to another brother’s grest-grandson in snccession
tio a widow a¢ bo property inherited by her frora her husband. Dhoolubh
Bhagee et al. v, Jeeves, 1 Borr. 75. :

(¢) See Lallubhds v. Mdnkwwarbii, above p. 2 (g).




i § 8 B (15} Gofra:\n Saumomms.—()nf.«.u?um of Gotraja-

| Bapindas, the Qolraja-Samdnodakas inherit the estate
- of ‘@ separate householder. Gotr wja~-Sambnodalas are all
 the 'male descendants, ascendants, and collaterals, within
118 degrees, together awith their respective wives; or
aceording to some, all persons descended from a common
male ancestor, and bearing the swne family name.
The Samanodakas inherit, lika the Sapindas, according

Sy els

Wi o the mearness of their Line to the deceased.

AUTHORITIES,
See Book 1., Chup II., Sec. 14, TL. Q 1.

4] Samﬁhbdaka.” means literally participating in the same
oblation of water. Another form of the name for these

-kinsmeh is “« Sodaka.”

§ 3 B. (16) Baxouus.—On failure of Samdnodakas, the estate

of a soparate howseholder descends fo the Bandhus or
 Bhinnagotra-Sapindas (Sapinda-relations, not belon ging

to the same family as the deceased). The latier term
ineludes— '

The father’s sister’s sons,

The mother’s sister’s sons,

The maternal uncle’s sons,

The father’s paternal aunt’s sons,

The father’s maternal aunt’™s sons,

The father’s maternal uncle’s sons,

T'he mother’s paternal aunt’s sons,

Phe mother’s maternal aunt’s sons,

The mother’s maternal uncle’s sons,

10, All other Sapinda relations who are not Gotra-

. B

5

- Jas, according to the definition given above. These take in

the order of their nearness to the deceased.
AurHORITIES,

See Book 1., Chap. IL., See. lo, A 1,QLandB.2,Q. 1;
Vsmst:ha 1V, 18,
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. The rule as to the nine specified bandhus may be ex-:
pressed thus :—A man’s own bandhus are the sons of his
paternal aunt and of his materngl aunt and uncle. The
same relatives of his father are his bandhus. The same rela-
tives of his mother are Aer bandhus. (a) They succeed in
the order in which they have been enumerated. See Vyav.
May. Chap. IV., 8Sec. VIL., pl. 22

The chief reason for which we hold that all the
Bhinnagotra-Sapindas inherit under the law of the Mitdlk-
shard, is that Vijhinesvara declares ‘“ the Bhinnagotra-
Sapindas (or Sapindas who are not Gotrajas, 7. e. who do
not bear the same family name) fo be wnderstood by the
term Bandhw (bhinnagotrindm sapindinam bandhusabda-
grahanfiit), Against this it must not be urged that the
opinion stands in contradiction to the enumeration given
in Mit. Chap. IL, Sec. 6 (Colebrooke), as this enumera-
tion most likely is only intended to secure a preference for
the nine Bandhus named there. (b)) For Hindu lawyers are
by no means so accarate that they would hesitate to divide
an explanation which ought to stand in one partlculal‘ p]&ce,
and to give it in two passages.

But a farther proof that it is correct to combine the two
passages, Mit. Chap. IL., Sec. 5, paras. 3 and 6, is contain-
ed in the circumstance that Vijfianesvara takes the words
¢ bandhun” and * bandhava” in all the passages of Ydjiiaval-
kya, where they occur, in a general sense, viz. of relations in
general, or relations on the mother’s and father’s side, or
relations on the mother’s side only.

Finally, Vijiidnesvara himself states, in the passage on the
suceession to @ deceased partner in business, that the Bin-

]

(@) It will be obgerved that “ aunt” and “uncle’” in the lst ‘mean
aunt and uncle by blood, not merely an uncle or aunt by marriage.

(b) 1t was perhaps originally, by counting five steps, intended to
mark the extreme limibs of the bandhu relationship, eonfining rlgh bs
of inheritance. See note (&) next page.




' dhavas include the maternal unele, one of those Bhinnagotra-
" Sapindas who had not been named by him in Chapter 1L,
. Sec. 6, As this passage is of great importance for other
questions also, connected with the law of inheritance, we
give it here in full :—

Yaja.—If (a partner in business) proceeded to a foreign
country and died (there), his (nearest) heirs (sons, &c.) his
relations on his mother’s side (béndhavah), or his Sapinda
relations, or those (partners of his) who have returned (from
their journey) shall take his estate ; on failure of (all) these
the king.

Mitakshard—

When amongst partners one proceeded to a foreign conn-
try and died, then near heirs (a) (diyada), the sons and other
descendants ; the cognates (béndhavih) the relations of his

" mother, the maternal uncle and the rest; or the gentiles

(jiidtayah) the blood relations (sapindah) not inclnded
among the descendants (b) or those who have come (dgatih),
the partners in business who have returned from the foreign
country ; or also these may take his property.

On failure of them, i.e. on failure of the near heirs and
tho rest (dayadadi), the king shall take it.

And by the word “or” he (Y4jii.) indicates that the right
of the near heirs and the rest is contingent (i.e. that not all
inherit together). The rule however regarding the order of
succession, which has been given above (Chapter II., Sec. 1,
para. 2) in the text, as to the wife, daughters, &e., apphas
also here, The object for which this rule (mgard:ing the

(a) Regarding the nse of diyAda in the sense of son and neavest
velations, see the Petersburg Dictionary, &, v.

(b) Here, as in other passages, Vijidnedvara uses the word Sapinda
in' the sense of Sagotra-Sapinda, blood relations bearing the same
family name. As to the order of succession amongst the Bandhus
. ses Boolk 1. Ch, II. § 15, Introductory Remarks 5, and notes.
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sucoession to a deceased partuer in business) has been given, |

is to forbid (the succession) of pupils, of fellow-stadents, and
of the Brahmin community, and to establish (in their stead
the succession of) merchants (partners). Amongst the mer=
chants, he who is able to perform the funeral oblations, to
pay the debts (of the deceased), &c., shall take (the estate).
But if all are equally able (to fulfil the conditions mentioned),
all the merchants who are partners shall have it. On failure
of them the king himself shall take it, after having waited
ten years for the arrival of the (near) heirs and the rest.
Just this has been distinctly declared by Narada (Sambhi-
yasamutthéna), ve, :—

€15b, But on failure of such (partners), the king shall
protect it well for ten years.” !

“16. After it has remained without owner for ten years
and if no heir has appeared (within that time), the king shall
take it for himself, By acting thus the law isnot violated.”

7. If (among partners) one die, an heir (dayada) shall
take his (estate), or some other (partner) on failure of heirs,
if he be able (fo perﬁ}rm the funeral oblatious, &e. ), (or) all
of them (shall share it).”

According to VijiiAne$vara, the meaning of this verse 'of '
Yajniavallkya is, that the sons, sons’ sons, and the rest of the
heirs, specially enumerated in Mit. Chap. IIL., Sec. 1, para. 2,
the Gotraja-Sapindas, the Bindhavas or Bandhus, partners
in husiness, or, on failure of all these the king, shall inherit
the estate of a partner in business dr-ceaqed in a foreign
country, and he states distinetly, that the maternal wnele who
had not been named in Section 6, inherits as Pandlw. The
irresistible conclusion to be drawn from this statement, as
well as from the words quoted above from Mit. Chap. IL
Sec. 5, para. 3, is that the enumeration of the Bandhus given
in Section B is not intended to be exhaustive, any more than =
in the case of the Gotraja-Sapindas. Butif this enumeration

is not exhaustive, then clearly all those Sgpi{lﬁﬂﬂ mustbe
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. understood by thig term who were not included among the
Gotrajas.  This view has been adopted by the Privy Council
in @ridhari Lall Roy v. The Bengal Government, (a) reversing
the decision in Government v. Gridhari Lall Roy. (b).

Sea on the same subject the Introductory Remarks to
Book 1., Chap. II., Sec. 15.

According to the definition of the word Sapinda, and
acoording to that of Gotraja-Sapinda, given above pp. 122-8,
the following persons are Bhinnagotra-Sepindas :—

1. Daughters of descendants and collaterals within six
degrees.

2. Deseendants of a person’s own daunghters and of those
persons expressly mentioned within four degrees of
such persons respectively, e.g. a grand-danghter's
grandson, but not the great-grandson, since Sapin-
da-relationship through females is restricted to four
degrees.

3. 'Maternal relations within four degrees, see table, |
Bk. 1, Chap. IL., Sec. 15.

[On failure of sons and brothers united and separated, the
succession goes to the parents separated, and then to the
wife according to the Viramitrodaya, Transl. p. 204, which
assigns the next place to the sister and then brings in the
Sapindas and Saméfnodakas, p. 216.] (¢) Y
§8 B. (17) Seirrruat Rerarions.—On failure of Bandhus

a preceptor, on fatlure of him a pupil, and on failure of
him a fellow-student, inherit the property of a separate
houscholder of the Brahman caste.

AUTHORITIES,

Mit. Chap, IL, See. 7, paras. 1 and 2 ; Vyav. May. Chap.
1V,, Sec. 7, paras, 24 and 25,

(@) 12 M. 1. A. 448, ()4 C. W. R. 13,
(¢) See the Viramitrodaya, Transl. p. 206 ss.
18 g
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§ 3 B. (18) Taz Brinwan Communiry.— On jmlme of @
JSellow-student, learned Bréhmans (:bmtmyus), on failure
of them other Bréhmans, taks the estale of a sepamtc
houscholder of the Brahman caste.

AUTHORITIES,

Mit. Chap. 1L, Sec. 7, paras. 4 and 5; Vyav, May. Chap.
IV., See. 8, paras. 25 and 26.

For the point that this succession is restricted to the pro-
perty of a Brihman, sece the passage from VYijiifinesvara,
translated above p. 135, where no mention is made of the
Brahman community by Yéajnavalkya, and the Mithkshara
- expressly excludes it from succession to a trader.

This succession has been disallowed by the English Courts.
See Stokes, Hindd Law Books, p. 449, note @, and The Col-
lector of Masulipatum v. Cavaly Vencate Narainappa. (a)

§ 3 B. (19) Tne Partvers 1¥ Business or A Bayva.—0On
Jailure of Bandhus, partners in business take the estatr:
aof a Banya.

(a) 8 M. 1. A. 520, The succession of the easte on failure of other
heirs i nob provided for except in the case of Brahmansg. In their
case it rests perhaps on an idea of dedication in grants to o Brahman,
%0 that resumption would be a kind of sacrilege, and property once
given must in case of need pasg py pids to other Brihmans who have
moreover & kind of gpiritual title to the world and all that it contains
(Col. Di. Bk. II. Ch. II. T. 24; Manu VIIL 87, VII. 83). But
tribal succession is found in many distriets on the Northern frontiex
of India where any tribal organization has bheen preserved, and was
probably at one time general amongst the indigenous tribes (sco
Panj. Cust. Law, vol. IL p. 240, ete.) Tt may be traced to tribal dis-
tribution of the whole or of part of the tribal lands to individual
membiers, of which many instances occur; ib. pp: 254, 214, and vol. I, -
pp: 93, 94. See also Mr. Chaplin’s Report on the Dekkban, Reyv. and
dud. Sel, vol. IV. pp. 474, 475; and comp. Arist. Pol. 1V. (VIL)
OCh. X, and Bolland and Lang’s Edn, Introd. Chs. TV, and XIII.




&
AuvrHoriry,

Mitakshard quoted abeve p. 185.

§ 3 B. (20) Tar Kivo.—O0n fuilure of o fellow-student, the
leing talkes the estate of a separate householder or tem-
porary student of the non~Brahminical castes, with the
exception of that of a merchant, which escheats on failure
aof partners only, and after a lapse of ten years.

AU’rrraanEs.

Mit. Chap. IL, Sec. 7, p 6, and Mit. quoted above.

Failing other heirs the State takes the property even of
a Brihman by escheat, subject to the existing trusts zmﬂ
charges. (a)

The Crown desiring to take an estate by escheat must
show an entire failure of heirs. (b)

As only his own offspring become joint-owners with a man
by their birth, the title of a remote heir cannot prevail
againgt his bequest of his separate property (e¢) though
acquired by a partition, and so held as under the former
title, contrary to I Strange, H. L, 26, 2 4b, 12, 18, but
agreeing with Colebrooke, ib. 15; see Book II., Ch. 1., Sec,
2,Q. 8.; infra Bk, 1L, Ch. 1, 8. 2, Q. 8.

(a) The Collector of Masulipatam v. C. Vencata Nanmmppak, 8 M.
T AL 500,

(0) Gwidhari Lall Roy v. The B(m_qr.:l Government, 12 M, 1. A, at
pp. 45k, 469,

(¢) Bhika v. Bhana, 9 Harr. R. 446; Navottam v. Narsandds, 3
Bom. H. C.R. 6 A, C. J.; Baboo Bezer Pertab Suhee v. Maharajal.
Rajender Pertab Sahee, 12 M. T. A, 15 Tuljardnt Movdrgi v. Mathurd-
dds and others, I. L. R, b Bom. at p. 668.
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§ 3 0. ~SUCCESSION TO A SAMSRISHTI.

(I.) Sows, Sons’ Soxs, &c.~—Sons, sons’ sons, and their sons
inherit the estate of a Samsrishtl or reunited coparcener,
per stirpes, provided they live wnited with their fathers,
or have been born during the time that their fathers were

reunited. | The rules regarding adopted sons (p. 71) and
a Sidra’s illegitimate son (p. 72) apply likewise in the
case of @ wnited coparcener. Posthumous sons also inherit.

AUTHORITIES.
Mit, Chap. 1L, Sec. 9, paras. 1 and 4 ; Stokes H, L. B, 452,

Rennion may take place, according to the Mitdkshara,
with a father, a brother, and a paternal uncle (Chap. IL,
Sec. 9, para, 2), by their again mixing up their effects after
a division between them has taken place. The Vyav. May.
allows reunion between all such persons as at some time or
other have been coparceners (avibhakta). (Vyav. May. Chap.
1V., Sec. 9, para 1.) See also the Viramitrodaya, Transle
p. 205. i

As the Mitikshard states that the Rules of Sec. 9 form
exceptions to those given in Chap. II., Sec. 1, regard-
ing the succession of the wife, &ec., it follows that all
the rules on the apratibandhaddya, the unobstructed inherit-
ance, remain in foree, and that consequently reunited sons,
sons’ sons, sons’ sons’ sons, adopted sons, and the Stdra’s
illegitimate son, inherit the estate of their ancestors, if they
are united or reunited with them. A new family, in a
goneral sense, is set on foot, and the rules applicable to
a joint family apply amongst its members, though with some
exceptions, arising from the consanguinity of those excluded
from the reunion, which will be presently noticed.

According to the Subodhini, sons who are not reunit-
ed with their fathers, nevertheless receive a share of the
estates of the latter. (Mit. Chap. I1., Sec. 9, para. 9, note.)
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 According to the Maylkha also, unreunited sons take
. the estates of their father, except in the case where some
gons are reunited with him, Then the latter have the
preference. (Vyav., May. Chap. IV, Sec. 9, para. 16.)

§ 8 C (2) Reuwmiren CoparceNers.—On failure of his
issue, the reunited coparceners inherit the estate of their
coparcener, But of amongst thoss thus reunited there be
brothers born from different mothers the reunited brothers
of the whole blood take the whole of their reunited full
brother’s estate. If among full brothers one is reunited
with a half brother and another not, on the death of the .
reunated brother the reunited half-brother and the wn~
rewwited full-brother share his estate equally.

AUTHORITIES,
Mit. Chap. I1., Sec. 9, paras. 2, 5, seq, and 11,

According to the Subodhmt, a father, whether reumted
or not, shares the estate of his son (see Mit. 1. c. para. 9,
note), and a son, though not reunited, shares the estate of
the father with a son united or reunited, but this seems
inconsistent with Mit. Chap. L., See. 6, p. 4. -

According to the Vyav. May. :—

1. | The parents have a preference before other reunited
coparceners, excepting sons (Vyav. May. Chap.
IV.; Sec. 9, paras. 17, 18).

2. Other coparceners standing in an equal relation
* share the estate of a childless coparcener equally
(Viyav. May. 1. ¢. para.19); but the whole-bro-
ther takes in preference to the half-brother. (Ibid.
para. 8.)

4. Unreunited full brothers share the estate of a full
brother who was reunited with half-brothers or
remoter relations, together with the reunited
relations. (Vyav, May. 1. ¢, para, 20.)
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4, Tncase of tho reunion of a wife alone—there being
no other coparceners—she takes the inheritance
of her reunited husband; on failure of her, &
daughter and a sister, on failure of them, the near-
est Sapinda. (Vyav. May. 1. c. paras. 21-25.)

It is difficult to understand how a reunion with a wife can
take place, since according to Apastamba IT., 6, 14, 16 seq.
no division can take place between a husband and wife,
No anch partition is known in actnal practice at the present
day, and Nilakantha’s rule may be regarded as merely
speculative, resting perhaps on an analogy to the passage of
Apastamba (@) which ealls a woman’s own property her
share in an inheritance. The rules as to inheritance after
partial or complete reunion are complicated through
the endeavours of the commentators to give effect to two
rules, one in favour of reunited brethren and one in favour
of whole-brothers, which, in some cases, clash or overlap. (b)
The favour shown in a reunited family to the brother of the
whole blood rests on rather artificial reasoning, but it may
perhaps be traced back to the institution of marriage with
wives of different castes and of a patnibhiig or a division
in which the shares of each group of sons varied according
to the mother’s class. The general rule of equal rights on
a second partition would deprive the favoured sons of their
larger portions, unless thus qualified. But the rule of un-
equal inheritance does not seem really reconcilable with that
of equal partition amongst whole and half-brothers reunited,
unless the inherited shares taken by the former are to be re-
garded as separately acquired property; for which in a
united family there seems to be no authority. The contra-
diction would be most easily avoided by regarding the
qualification by whole blood as one not extended in its oper-
ation by its happening ta.coincide in the same person with -

(@) Transl. p. 134. Comp. Coleb. Dig. B. V. T\ 515, Comm.
(6) See Viramit, Transl. p. 209, y




14 L '
the capacity arising from reunion. Otherwise Manu’s text,
IX. 210, might be taken, as proposed by some, only to limit
the eldest brother to equality, as opposed to any special
right arvising from his eldership, while the general rule of
‘partition, instead of absolute equality, would be that of
shares proportional to those bronght in by the several copar-
_ceners at the time of their reunion. (See Vyav. May. Chap-
IV, 8. 9, pl. 2, 8. Viramitrodaya, Transl, p. 205.) Regard -
being thus had to the comparative value of the different
elements of the reunited estate, il might be extended to
supervening inequalities, arising from inheritance inter se ov
acquisitions from without, in the shares of the several
members. (a)
The practical difficulties in the way of thus dealing with
_reunited property may be the reason why the people in this
part of India (b) have been content in practice toabide by the
nile in a reunited, as in an unseparated family, of partition
giving equal shares to the descendants of each son of the
former owner in whom the different lines of ascent coincide,
and of survivoiship rather than of inhevitance,in the English
sense, amongst the members of the reunited family down to
the moment of defining their rights according to the several
branches in making a partition. (¢)
The Privy Council say that “a member who has sepa-
rated from a Hindd family and subsequently rejoins it, is
 pemitted to his former status’’(d) And so too where a

(a) In the Multan District a member of a united family even, who
has joined his geparate acquisition to the common stock, is allowed
to withdrasw it before partition. See Panj. Cust. Law, vol. 1L, p. 275,

(b) See too Huro Doss Dosteedar v. Srcemutty Huro Pria, 21 €. 'W.
R. 30,

(¢) See Chap. II. Sec. 11, Q. 6; Mohabeer Parshad v. Ramyad
Singh et al., 20 C. W. R. 182, 194; Gavuri Devamma Gdiw v. Raman
Dova Garw, 6 M.H. C: R. 93; and below Book II. Introd. ¢ The fomily
Living in wvion,” snd Morve Vishavanath v. Ganesh Vithal, 10 Bom. H.
C. R. at p. 461,

(d) Prankishen Paul Chowdr i ve Mothooramolum Paul Chowdry,
10 M. I. A. 408,
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brother had brought his separate gains into the common
stock. (a)

According to Brihaspati the nequirer in a rennited family
of whatin a united family would be his separate property ob-
tains ouly a double shave as compared with the other meni-
bers, See Viramit., Transl. 205. 'This exaltation of the com.
mon right in a reunited family is not recognized in pragtice.

The Viramitrodya (&) quotes the Dayatattwa to the
effect that in the case of the reunion of coheirs the exbine-
tion of rights over portions and the production of rights
over the entire estate are acknowledged; and says of
toparcener that “if reunited, then although his share had
been specified, it was lost by the acerual of a common right
over again.”” (c) '

The widow of a reunited coparcener deceased must be
maintained while chaste by the survivors , and also his
danghter until provided for in marriage. (d)

§ 8 D~HEIRS TO MALES WHO HAVE ENTERED
A RELIGIOUS ORDER.
(1.) To a Yarr or SANnyASl.—The virtuous pupil (and not'

the velative by blood) of a Sannydsi (s his heir.

See Book 1., Chap. III., See. 1, and for Authorities Book
L, loc. eit. Q. 1, ard Sec. 2, Q. 1; Vyav, May. Chap, IV,
Sec. 8, para, 28. ;

Regm;ding the question—what is meant by the estate of
a Yati? sce Mit. Chap. II., Sec. 8, paras, 7 and 8,

(2.) To s Nawsururka Branyacuarl.~—The preceptor (Achdrya)
wnherits the property of a Naishthika-Brahmacharl,

See Book 1., Chap. ITL, Sec. 2, and for Authorities see Q. 1.

(@) Ramporshad Tewarree v, Sheockwrn Doss, 10 M. T A. ab p. 506.
(b) Trang. p. 40, (c) Op. eit, ps 164, {d) Op. cit. p. 205.
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i HEIRS TO PEMALES.

] § 4 4.—~To Unnarripp Fruares,

' Brathers, and on failure of them, the mother, on failure of

her the father, and on failure of him the nearest Sapin-
das, inherit the property of a gl whe died before the
ccompletion of her marriage.

See Book 1., Chap. IV. A, Secs. 1, 2, 8, and for Anthori-
ties loc, eif. See. 1, Q. 1, and Sec. 8, Q. 1.

Regarding the question—what constitutes the property
of an unmarried female, see Mit. Chap, I1., Sec. 11, para. 80.
The inherited property of the betrothed damsel to which as
well as to gifts from her own family her brothers are heirs
can but rarvely be of great value. But the rule given by
Vijifnesvara coupled with the text on which he bases it
is important, as it shows that he ranked a heritage in a
maiden’s stridhana,

§ 4 B.—Hurzs 1o Marriep Femares npavive Issus.

(1) Davanrens.—Daughters inherit the separate property,
Stridhana, of thelr mothers. Unmarried daughiers in-
herit before married ones, and poor married ones before
rieh married ones.

See Book L., Chap. IV. B, Sec. 1, and for Authoritics
' loc. ¢it., Q. 1 and Q. 18. j

The question—what coustitutes Stridhana, the separate
property of a married female, as well as its descent, are
topics regarding which, as Kamaldkara in the Vivida-
tandava despairingly exclaims, ‘“the lawyers fight footh
and nail,” (yatra yuddham kachikachi). It is impossible
to reconcile with each other even the views of those
lawyers whose works are the authorities in this Presidency.
'As pointed out in the Introductory Remarks to. Book L.,
Chapter 1V. B, See. 6, Nilakantha makes a distinetion
between the phribhishika, the sixfold stridhana proper,

19 8 + k
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ag defined by the law-books, and other acquisitions over
which a woman may have proprietary rights. This is the
distinction which Nilakantha keeps in wiew when fixing
the succession to the estate of a childless marvied fomale.
But in the case of a married forale leaving issue, there

is yeb a third distinction to be observed. Im this case, the

following three categories of stridhana are to be taken into

aceount, and descend each in a different manner :—

@. The Anvidheya, the gift subsequent to the marriage,
and the Pritidatta, the affectionate gift of the husband, are
shared by the gons and the unmarried daughters, small tokeng
of respect only being due to married daughters, and some
trifle to danghters’ daunghters. (Vyav. May. Chap. IV.,
See. 10, paras. 18-16,)

b. 'The rest of the paribhdshika stridbana, the stridhana
proper, as defined by the law-books (see Vyav. May. loc. cit.
para. 5) descends to the daughters, &c., in the manner
deseribed by the Mitékshard. (See Vyav, May, Joc. vit.
paras. 17-24 especially, regarding the limitations, paras,
18 and 24.)

¢.  Other acquisibions, as property acquired by inherit-
ance, go to the sons and the rest.

The Mitikshard, on the other hand, knows of no distinction
between phribhashika and other stridhana. Kverything
acquired by a married female, by any of the recognized
modes of acquisition, descends in ‘the same manner to
her daughters, daughters’ daughters, &c. The views of
the High Courts have varied on this subject like those of
the commentators. In the judgment of the Bombay High
Court, in the case of Jamiyatrdm and Uttamrdm v. Bdy
Jamna (a)the following passage ocours:—

«“ The notion that according to the Mitaksharh such (im-
moveable) property (inherited from a sonless husband) forms

(@) 2 Bom. H. C. R. 11,




{0DUCTION. ]  HEIRS TO FEMALES. 147 L

‘part of the widow’s stridhana, and as such goes on her death
to her heirs, not to her busband, was founded on a passage of
Sir T', Strange (p. 248, 4th ed.), which was itself based on a
mistalken reference to the Mitdkshard: The Mit. Chap. 1T.,.
Sec, 11, el. 2, nndoubtedly classes property acquired by
inheritance under the widow’s stridhana ; but (as pointed out
.in Devacooverbai’s case) clause 4 of the same chapber and
‘section conclusively shows that the words ‘acquired by in-
heritance,’ as used in clause 2, relate only to what has been

received by the widow fromr her brother, her mother, or her
father, ¢.6. from her own family.”

According to this passage, it would seem that, in the opi.
‘nion of the Court, clause 4 is te be read with clause 2, and
‘intended to restrict' the semse of the latter. Thoungh this
nterpretation of Mr. Colebrooke’s version of the Mitdlshard
. might be possible, still no Sanskritist, who reads the original
of the Mitdakshard, will be able to allow, or has allowed, that
this was the intention of Vijiidnedvara, Unfortunately
My, Colebrooke has left untransiated (a) twowords of the Sans-
krit text which head the 4th clause. These are “ yatpunah,”
but as to (what is said by Manu. iR et
that is intended,” &ec.), It 1s the custom of Hinddl scientific
writers to indieate by these two words, or others of similar
import, that the passage which follows is intended to ward
off a possible objection to some statement made by them
previously. Now, in this case, Vijidnesvara had stated, in
clause 3, that the term ‘“stridhana’” was o be understood
according to its etymology, and had no technical (paribhd-
. shika) meaning. The words ¢ yatpunah” (lit. “ again
what””) indicate therefore that clause 4 removes a possible
objection to clause 3.
The same conclusion indeed follows from a considera--
tion of the general course of the argument.. ¢ Stridbana,”

(a) Regarding another slight iuaccur:;; ;n Colebrooke's translation
of Clanse 2 of Mit, Ch. 1L, Sec. XL, se¢ below, Book I., Chap. II.,
| Sec. 2,Q. 10.
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ijilnesvara says, “includes property acquired by inherit-
ance,” &e. Buch 18 the real purport (mistaken by some
lawyers) of Manwand the rest, for ¢ stridhana” etymologically
means (all) a woman’s acquisitions, and this sense being an |
admissible one, is preforable to a merely technical interpreta-
tion. It is true no doubt that six sorts of stridhana are ex~
pressly enumerated by Manu, but that 1s meant nob as are~
striction o those six, but as a denial only thatany of those six
' are not “stridhana.” He is commenting on the passage of
Yajtavalkya (IL., 143, Mit, Chap. IL, Section 11, para. 1)
which says that a gift, or any other separate acquisition, ofa
woman is termed  stridhana’; and he contends, in tacit
apposition to the Fastern lawyers, that stridhana is to be taken
in the widest sense. It wonld therefore be a self-contradic-
tionif he wound up this contention by admitting restrictions
which it was his very object to combat. ¢ What has been
received” in paragraph 4 does not mean ‘‘what has been
wnhersted,” 1t means, like the passage in Ydjhavalkya,
. “what was given by the father,” &c., and to apply it to the
himitation of the phrase “acquired by inheritance” 'in
paragraph 2 involves a serious misconception both of the
sense of the Sanskrit text, and of the author’s logical method.
Take the several paragraphs 2, 3, 4, however, (1) as develop-
ing the sense of the Smuiti, (2) as supporting this develop~
ment by a special argument, and (3) as meeting a possible
objection to that argument, and all becomes explicable and
consistent. The process of reasoning is precisely that which
argumentative writers amongst the Hindds usually take.
The passage is in its proper place, and involyes neither
contradiction uor restriction of the preceding statements.

Its meaning consequently is—“But in case you (the
imaginary opponent) should say that my statement stands in
contradiction to the verse of Manu IX., 194, then I answer
that this verse does not contain a complete enumeration of
the various kinds of stridhana, but only gives some of the
most important.” It appears therefore that clause 4 is to be
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vead in connexion with clanse 8. For this reason we must still
adbere toSirT. Strange’s opinion, that the property inherited
from the husband becomes, according to Vijiidnesvara, stri-
dhiana. = The mostrecent decision of theJudicial Committeeto
be presently cited puts a narrower limitation on fhe rule than
that adopted by the High Court of Bombay in Jamiyatram’s
case, (o) That case allowed property inherited from a
woman’s own family to rank as stridhana, but the gifts par-
ticulavly specified as forming part of the stridhana were
‘clearly not meant to include inheritance, and the technical
restriction of stridhana being accepted at all, necessarily
leads fo the result of excluding inheritance altogether, which
is the one arrived ab by the Privy Council. The Viramitro-
daya (Transl. p. 136 ss.) assigns to the widow complete
ownership of her separated husband’s estate on his death
with & right to dispose of the property if necessary.
But from an injunction of Kityayana to the widow only
to enjoy the property with moderation, Mitramisra deduces
a limitation in her case on the power of alienation
usually accompanying ownership, except for ‘necessary
religions and secular purposes.  And anofher part of the
same passage :  After herlet the heirs, (ddyadas) take,” he
construes as meaning the husbaud’s heirs because of the
previous reference to the husband and the honour of his
bed, not the widow's own heirs—her danghters, ete. This
passage is not quoted by Vijilinesvara. He merely makes
property taken by a woman as heir part of her stridhana, and
gays that her stridhana as thus defined is to be taken by her
kinsmen.(b) So Colebrooke has understood the doctrine, which
he contrasts with the different views taken by the lawyers of
the Bastern School.(¢) In Bhagwandeen Doobey v. Myta
Bae@,(d) the Pr'nry Council were of opinion that no pm~

(a,] "Bom H. C.R. 'll

(8) Mitdkshard Chap II., Sec. XTI paras 2, 9.

(¢) See his notes 2-13 to para. 2 of Mithksharf Chap! IT., See. XTI
(d) 11 M. I. A, 487.
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part of her stridhana in the narrower sense involving aspecial
mode of devolution. Property inherited from a father or a _
brother has, on the other hand, been held in Bombay to be

stridhana, pnd a widow has been held to succeed to her son’s

property on the same terms as to her husband’s. The ques-

tion then arose, whether all property inherited by a woman
was under the Mitdkshari to be deemed stridhana, or whether
none was so.  In the case of Vijidrangam v. Lakshman, ()
stridhana is said, according to the Mitdakshard, to inelnde all a
woman’s acquisitions of property, the descent of which is go-
verned by the form of her marriage. According to the
Vyavahira Mayf{ikha, it is said, stridhana in the narrower
sense descends according to special rules, while stridhana
such as property inherited descends as if the female owner
had been a male. (b) The latest ruling of the Judicial Com-
mittee on this subject which seems intended to! shut
out all further controversy is, that regard being had to the
authority of other commentators and to other parts of the
Mitékshard, the passage declaring property inherited by a
woman to be stridhana does not in the case of ¢ inheritance
from a male” confer upon her “a stridhana estate trans-
missible to her own heirs. 7’ (¢) TItis on her death to pass to
“the heirs” of the last male owner, the woman’s estate
being regarded as a mere interruption. This may not, nn-
fortunately, settle the matter. The decisions in Bembay

haye not been placed on so extremely general a construction
a8 that adopted by the Privy Council. () The local usage

(@) 8 Bom, H. C. R. 244, O, C. J.

(&) See below on Stridhana, and Jailiisondas v. Huwrkisondas, In.
L. R. 2 Bom. 9.

(¢) Mutta Vaduganadhe Tevar v. Dorasinga Tevar, . R. 8 T. A.

.99, 109.

(d) See Tuljéram Morarji v. Mathurddds, T. L. R 5 Bora. 662 ; Vi
ndyak dnundrio v. Lakshnibdi, 1 Bom. H. C, R. at pp. 121, 124; Bdi
Benkor v, Jeshankar Motiramn, Bom. H. C. P. J. F, for 1881 p. 271.
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may perhaps not admit it, (2) and the other commentators’
 accepted as having authority in Madras have little or no
weight in Bombay against the Mitakshard itself.(b) Theve
18 an exception in the case of the Vyavahira Mayfkha, bat
this work does mot give back the heritage after the death
of a female ressor to the original heir: it makes the
female the s . eof a new line of descent as if she were a
male.(¢) Such avivastis the literal sense of its rule : how it is
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" 1o be worked out in detail is not laid down.

In Madras it would seem that the danghter’s estate is
wholly assimilated to the widow’s () as to succession on her

death.

From the rule given in § 4 B (1), the “feeor gratuity” of &
woman 18 excepted, which goes to her brothers (Mit. Chap.

st T, See, 11, para. 14) , see also Gautama XX VIIL. 283, 24.

§4 B, (2) Granp-pAvGHTERS.—On failure of daughters,
daughters’ davughiers inherit the estate of a married fomale.
See Book 1., Chap, IV. B, Sec. 2, and for Aﬁthori_ty
loe. cit. Q. 1.

Grand-daughters, descended from different danghters,
share according to their mothers. (Mit. Chap. II., Sec. 11,
para. 16.)

On coneunrrence of daughters and grand- dnughterq, the
latter receive a trifle. (Mit. Chap. IL, Sec. 11, para. 17.)

(a) See The C‘allectoa of Madura v. Moottoo Ramalinga Sathwpathy,
12 M. T. A, at p. 436; Steele L. C. pp. 63-65.

(&) Nardyan Bdbriji v. Niand Manohar, 7 Bom. H. C. R. 167, 169 ;
Krishnaji Vyaukltesh v. Pondurang, 12 Bom. H. C. R. 65; The Col-
leclor of Madura v. Moottoo Ramalingn Sathupathy, ab pp. 438, 489;
Laltubhai Bapubhii v. Mankuverbai, 1. L. R. 2 Bom. at p. 418 ; Réils
v. Govind valad Tejd, I, I, R.'1 Bom. at p. 106; Swkdardm Saddshiv
v. 8itabar, I. L. B. 3 Bo, at pp. 367, 868.

(¢) See Vyay. May. Ch. IV, § X. para. 26, Steelo L. C. pp. 63, 64.
(d) See Muttoyan Chetts v. Siwvagiri Zaminddr, 1. L. R. 3 Mad, at
p. 374; Svmmant Ammdl v. Muttamdl, Tb,, 268,
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§ 4 B. (3) Davenrers’ Sons.—On failm-e of éﬁaﬂghi&s’_ .
daughters, daughters' sons inkerit the estate of a married
Jemale.

See Book I., Chap. IV. B, Sec. 8, and for Authority
loc, cit. Q. 1,

§ 4 B. (4) Sons.— On failure of daughler’s sons, sons i
inherit the estate of @ married female. |

See Book 1., Chap. II, B, Sec. 4, and for Authcmty
loe. ¢tf. Q. 1.

§ 4 B. (8) Soxg’ Sons.— On failwre of sons, sons’ sons
anherit the estate of a married female. :

AUTHORITY.
Mit. Chap. II., Sec. 11, para. 24.
§ 4 O.—Hzirs 10 A MarriED FrMALE LEAVING N0 Ijssiﬁc.

(1) Tne Hussanp.~—On failure of sons’ sons, the lhusband
vitherits his wife’s estate, if she was merried acoording to
one of the laudable rites. [If she was married accord-
ing to one of the blamed vites, hor property develves on
her parents. |
See Book L., Chap, IV, B, Sec. 5, and for Authority

loe. ¢it. Q. 1.

There are no opinions of the Séstris in the Digest illas.
trating the parts of this and the following paragraph en-
closed between brackets [ 1. See the cases of Vijidran-

gom v. Lakshaman, (a) and Jailkisondas v. Harkisondas.(b)

2. Regarding the question, which rites of marriage are
landable and which blamed, se¢ Book 1. Chu.p IV. B, Sec.
5, Q. 1, and Remark,

(@) 8 Bom. H. 0. R. 244, 0. C. J.
(&) In. L, R. 2:Bom, 9.
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G (.3) Tue Hm:BAND § SapypAs —On fmlure of the fus-
- band, the husband's Sapindas, or blood velations within
- siwdegrees on the father’s side, and within four degrees on

 the mother’s side, together with the wives of such mals
onod relations, inherit the estate of a female leaving no
issue, if she was marvied according to one of the lavdable
vites.  [If marvied according to the blamed vites, the
estate dc'voiws on her parents’ Sapindas.]

See Book I., Chap. IV. B, Sec. 6, and for Authonty loc.
e 4 Introduobm y Remarks.

. § 4 C. (3) Winow’s Sariypas.—On fuilure of the husband's
. Sapindas, the widow's own Sapindas inherit her Stri-
. dhana even though she was married according to -the
| laudable rites.
. See Book I., Chap. IV. B, Sec. 7, and for Authorities
see the Introductory Remarks to that Section.

| § 5.—PERSONS DISQUALIFIED TO INHERIT.
 Persons disabled from inheriting wre—

1. Persons diseased, or tnfirm in body or mind,

who are—
a.  Impolent.
b, Blind,
¢.  Lame.
d.  Deaf,
e Dumb.
fo Wanting any organ.
¢. Tdiots, |
ke Madmen.
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i Sufferers from a loathsome and meourable dis- |

ease such as ulcerous leprosy. See Ch VI.,. il

Sec. 1, Q. 5 (a).

2. Ilegitimate ehildren of Brahmans, Kbhate'ajﬂs,
and Vaisyos.

8. Persons labouring under moral deficiencios—
. Tnemies of their father.
b, Ouicastes and thevr children. (b)
¢o Persons addicted to vices (¢)
., Adulteresses and incontinent widows,
See Book 1., Chap. VI, and for Authorities see Book

I, Chap. VI., Sec. 1, Q. 1, §; tbid. Sec. 8 a, Q. 1 b, Q.1,
and ¢, Q. 1.

Remanrks,

Regarding the question—whether diseases, infirmities, or -
moral taints contracted after the property has vested, disable
a person for holding it any longer, see Remark to Book Ty
(.rhap. VI., Sec. 8 ¢, Q 6.

{a.'; See A.aw-nm V. Retmébr{r, I. L. R. 1 Bom. 5hd s Jandrdhan

Pindurang v. Gopdl et al., 5 Bom. H. C, R. 145, A. C. J. ; and as to. .

wife's society, Bdi Prembiwar v. Bhikd Eallionji, 5 Bom. H. C, R.
209, A. C. J.

(b) See above p. b8 (). The sons of outeagtes born before their
father’s expulsion are not ontcastes but take their father’s place. Sons
born after expulsion are oufcastes, but Mitramisrs says a daughter
ig mot, for * she goes to another family.” Viramitrodaya, Tr. p. 254,
Steele L. €. p. 34. The doctrine of oubeastes’ heritable incapacity
does not apply to families sprung from outcastes, Syed Al Saib v
Sri R. 8. Peddabali Yara, Simhulu, 3 M. H. €. R. 5. Act 21 of 1850
has removed any disqualification ocoasioned by exclusion from. caste.

(¢) In a case ot 2 Macn. H. L. 133 it is said that an unchaste
daughter cannot sicceed to her parvents. ' Compare B. I. Ch. VI,
See. 8¢, Q. 6, and Mussamut Ganga Jati v. Ghasite, 1. L. R, 1 All. 46.
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T Ttis ouly congemtal blindness that excludes from inherit

| 'ance according ‘to Umabar. . v. Bhavy Padmanji, (@) follow-
| ing Murdrji GQoluldds v. Pdrvatibai, (b) see also Bdkubdi v.

| Munchdbdi (c) for the differont views held by the Sastris.

" The same condition as to dombness 18 laid down in Val-

dablvain v. Bai Hariganga.(d) As to mental incapacity,

b is said, in Townamagal v. Remasvan, (e) that only

| congenital idiotey exeludes. In 2 Maen. H. L. 188,
t»ha-disqualiﬁczxtiona are discussed af considerable length.
< In Steele’s Law of Castes a general rule of exclusion
for persons labouring under the specified defects is laid
. \down at page 61, but this hag been largely qualified by
custom. | At page 224 it is said thab in seventy-two castes
at Poona it was found that insanity excluded only unmar-

. ried persons, and that in eighty-three castes, blind persons,

married and having families, might inherit, In such cases
the management of the property would devolve on the owner’s
relations.  See Bhikaji Ramachandra v. Lakshinibai, (f') as
to management of a suit. There is a case in which a boy
_ bordering ou idiocy was allowed fo transmit a heritable
right to his widow. (g)

' § 6—SPECIAL RULES OF INHERITANCE ACCORD- -
ING TO CUSTOM. SACRED PROPERTY.
The Hindf Law is largely influenced by custom, as already

| pointed out. Bub as even those castes and classes which have
adopted special customs still recognize the general supre-

(a) I. I. R. 1 Bom. 557.

(4) L. 1. R. 1 Bom,. 177.

(e) 2 Bom. H. C. R. b.

() 4 Bon. H. C, R. 135 A. C. J.; see also Mohesh Chunder Boy
dt al. v. Chunder Mohun oy et al., 23 C. W. R. 78 8. C. 14 Beng,
L. R. 278,

{e) LM, H. C. R. 214,

. (f) Bpecial Appeal No. 62 of 1875 (Bom. H. C. P. J. F. for 1875,
p. 231). .

(g) Bdi Amrit v. Bii Manik et al., 12 Bom. H. O R. 79.
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raacy of the sacved writings, any divergence of custom from

the ordinary law of succession must be established by satis-
factory evidence,(a) unless it has already been recognized as
Jaw binding on the clasy or family to which the parties
“belong, whom it is proposed to sabject to the custom. |
A custom of male in preference o female inheritance to
Bhégdéri lands in Gujardb was recognized in Prdanjiwan .
Béi Revd (b) asit had previously been in Bhdu Nénaji
Utpat v, Sundrdbai (c) to temple emoluments.

A family cnstom thos established binds the individual
holder of a r4j or zaminddri so as to prevent his dividing it
equally amongst his sons. (d)

L

(@) An Ikrarnamn, signed by four brothers, was received as |

evidence sufficient to establish the adoption of a family custom of
excluding childless widows from inhecitance, differing from the
general custom of the country, Russile Tal Blang v. Purush Munnee,
8 Morl. Dig. 188, Note 2,

In Rajah Nugendur Nevain v. Raghonatle Navain Dey (C. W. R.
for 1864, p. 20) it was held that a family custom as to intermarriages
might be proved by declarations made by members of the family.
But still the course of deyolution presaribed by law cannot be altered
by & mere private arrangement. Bilerishna Trimbak Tendulkar v.
Saviteibai, ¥ 0. R. 3 Bom. b4,

In the case of an Baglish copyhold an exclusion of females from
stccossion and dower was held an admissible modification by cus-
tom of a customary rule of inheritance, thongh in Treland it had
been, in the cage of Lanistry, pronounced void. See Elton’s Penures
of Kent, 55.

(3) I. I. R. 5 Bom. 482.

(¢) ‘11 Bo. H. C. R, 249. Ses Colebrooke in 2 Strange’s H. L.
1813 1 Maen, H. I, 17, as to a Kuldchér or family casfom; and on
the same subject, the Judicial Committee in Chowdlry Chintamon
v. Mussamut Nowlulklo, 1. R, 2 In. A ab p. 269 ; Rdmolafeshms Ammeal
v Sivanantha Perumal, 14 MU T. A. 576, 585, 8. €. L. R, 8. 1. /A. 1;
Nérdyan Babiji et al. v, Nang Manohar ef al., 7 B. H. C. R. 153, A.
C. J.; Bhagwandas v. Rijmal, 10 B. H. C. R, 260-261, '

(d) Rawut Urjun Singh v. Bawut Ghanasiam Singh, 5 M. 1. Ay,
169, 180. '
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| Mhe cases of The Court of Wards v. Rajeoomar Deo Nun-
\dun Sing;(a) Rajkishen Singh v. Ramjoy Surma et al. ;(b)
 Chowdhry Chintamon Singh v. Musst. Nowlukho Konwant, (¢)
. and the remarks of the Privy Council in Soorendronath v.

| Mussamut Heeramonee(d ) show thabafamily custom of mhemt-
ance may be abandoned.

The ordinary rules of Hindfl law are applicable to Jains,
no special custom being proved. (¢) = Hence in the absence of
enstom or usage to the contrary, an alienation by gift by a
widow of her husband's property is invalid according to the
Mitakshard which governs the Bindala Jains,(f) The Khojas
g class of Mahomedans converted from Hinduizsm-—are
governed by the Hinda law of inheritanes execept so far as
this hasbeen modified by special custora,  Being of Gujarathi
origin the Khojas allow a precedence to the mother over the
‘widow, which is contmon to many castes in Gojarat, but the
mother is not allowed to dispose of the estate, and after her
death it goes to her son's heir, nsually his widow. (7)

Succession to a Rij was held to be governed by custom in
- Arjun Manic et al. v. Ram Ganga Deo, (I) by nomination ia
Kamgunga Deo v. Doorga Munee Jobraj (2) and Beer Chunder

(@) 16 C. W. R. 143.

(#) I. L. R. 1 Calc. 186,

(e) L. R. 2 In, Ap. 269, 273.

(@) 12D L A atp. 91.

(e) Lalla Mohabeer Pershad ef al. v. Musst. Kundun Koowar, 8 €.
W. R. 116; M. Govindnath Roy v. Guial Chand et al., 5 C. 8.D.
A. R. 276; Sheo Singh Bai v. Musst, Dakho et al., 6 N. W. P, H.
LA D Tl 882 S.C. L. B. 5 I. A 87; Bhaguindds Tejmal v. Rajmdl,

. 10 Bom. H. C. R. 241; Hasan Ali v. Naga Mul, T. L R.. 1 AlL
288, where a special custom of adopbion provailed.

(f) Bushebi v, Makhan Lul, T. Ti. R. 8 All. 55.

(g) Shivji Hosam v. Datu Mdyji Khoja, 12 Bom, H: ¢. R, 281;
Hirbai v. Gorbdd, 12 Bom. H. C. R. 294; Rahimathdi v. Hirbdi, 1. L.
R. 3 Bom. 34.

. (k) 2 Calo, Sel. 8. D. A. R, 139.

(i) 1 Cale. 8. D. A, R. 270,



Joobraj v. Necl Kishen Thakoor et al.(a)  An illegitimate son L
was excluded in Bulbbudda Bhouwrbhur v. B. Juggernath Sree
Chundun, (b) As to a quasi-Réj see Chowdlry Chintamon
Singh v. Musst. Nowlukho Konwart,(c) and the decision of the
Judicial Committee in Periasdmi et al. v. The Representatives
of Salugai Taver.(d)

A Kulichir, allotting certain portions of zamindiris fo
junior members, (¢) does not render the savings and accunu-
lations made by those members joint property. (1)

A family custom of inheritance is not destroyed by a re=
settloment of the terms of the holding from the Govern-
ment, even thongh this should destroy many incidents of
the previous tenure, (y) and when after a confiscation for 20
years, a grant of a “ rdj’” was made to the brother of vhe
former holder, the intention of the Government, it was held,
wus to restore the tenure as it had previously existed, with
the special qualities of succession according to the family
taw.(h)

When by family custom an estate is impartible, the ordi-
nary Hindd law is suspended just so far as is necessary to

(@) 1C.W. R. 177

(8) 6 Cale. Sel. 8. D. A. R. 206.

(¢) L. R.2 I. A. 269, 278. Seo Maine, Ancient Law, Ch. VIL
p. 233.

(d) L, R. 51. A. 6L

(e) This custom of providing an appanage for each junior branch
is widely spread, and probably sprung from political conditions. See
Col. Dig. Bk, 11, Ch. IV, T. 16 Comm. ; Panj. Cust. Liaw, 1T, 183
8. L. €. 229. Comp. lT'\T}am Mid. Ag., vol. 1. p. 88 (Ch. L., Pt. II)

(f) Chowdry Hureshur Pevshad v. Gocoolanand Dogs, 17 C. W. B
129,
l8(65;.'} Rajkishen Stngh v. Ramjoy Surma Mozoomdar, 1. L. R. 1 Cale.

(k) Baboo Beer Periab Sahec v. Maharajal Rajender Por tab Sahes,
M I A1
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glve eﬂ’ect to the particnlar custom, but the general law
*atill regualates all that lies beyond its sphere. (a)

" The impartibility of an estate does not necessarily imply
. that it is inalienable, (8) The inalienable quality is a ques-
tion of family custom requiring proof. (¢) Yet as a poinb of
enstomary ' law imparbibility may be expected to be accom-
panied generally by limitations on alienability, having the
- same object in view, the preservation of the estate to sup-
port the politieal, official, or social rank of the head of the
. family. TIn Rajah Nilmony Singh v. Bikram Singh (d) the
. Judicial Committee say:— The same principle which pre-
cludes a division of a tenure upon death must apply also to a
division hy alienation.” (e)

A bad custom will not be allowed.( f) Norisa custom
depending on instances to be extended beyond them.(g) If
. opposed to recognized morality or the public interest it is to
be disallowed. (h)

(a) Nealkisto Deb Burmono v. Beerchunder Thakoor, 12 M, T. A.
5285 Mimangavde v. Bongangavda, Bom. H. C. P. J. P, for 1878
- 242 ; Muttayan Chetti v. Sivagiri, 1. L. R. 8 Mad. p. 374,

(h) Naraen Khootia v. Lokenath Khootia, I. T.. R. 7 Cal, 461 ; Avund
Ll Singl Deo v. Maharajah Dheraj Gooroo Navayan Deo, 5 M. T, A.. 82.

(¢) Rajah Udaya Adityn Deb v. Jadub Lal Aditye Deb, T R. 8 L.

A. 248 ; Naarin Khootia v. Lokenath ut ewpr ()

(ti) Daﬂded 10th March 1882.

(e) Comp. Rajah Venkata Narasimha Apprr Row v. Rajah Neavrayce
Appa Row, L. R. 7 L. A. pp. 47, 48,

(f) Niwdyon Bhdrthi v, Loving Bharthi, T, L. R.2 Bom. 140; Reg. v.
Sambloy, T. 1. I 1Bom. at p. 962.  See YAjH. by Janirdhan Mahédeo
Blo. 186 p, 858. Nérada quoted in Col. Dig. Bk. ITL., Ch. II., See.
28 aud Comm. show that customs opposed to morality or public policy
‘are to be refused recognition.

(g) Rehimatbdi w, Hirbdi, I, L. R, 8 Bom. 34 ; compare In re
Smart, I, R. W. N. for 1881, p. 111.

(&) See Nérada Pt. IL, Ch. X,, Jolly's Transl. p. 76, Mathwrd
Ndikin v, Bsu Nigikin, I. L. R. 4 Bom. 545, 556.
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As to property dedicated to an idol see Juggut Mpi‘ai’n;i |

Dossee ot al. v. Musst. Sokheemony Dossee et al. (a) and i
Maharanee Brojosoondery Debia v. Ranee Luckhmes Koon= |

waree et al(b) |

- Property dedicated to the service even of a family idol is
impressed with a trustin favour of it, dissoluble only by the
consensug of the whole family, which itself cannot put am
end to a dedication to a public temple.(¢c) Tn a case of
alienation by one of four Sebaits aliening debuttar, the

other three suing to recover the property must join the |

fourth as defendant with his vendees or those deriving from
them,(d)

§ 7.—~BURDENS ON INHERITANCE,

Some of the principal burdenson inheritance have already
been noticed as in § 8 4 (5), § 3 B (1), in connexion with
the rights, to which they are most commonly annexed. = The
powers of an owner in relation to his property form the
subject of the following Section, but it seems useful o collect,
in this place, some of the more general rules applying to
charges on property which passes to successors as deduced
from the recognized Hind authorities, and the cases decided
in recent years.

There is a general obligation resting on the heir (or other
person) taking property of one deceased to pay the debts of
the late owner. But in a united family this does not extend

{a) 14 M. T. A. 280,

(&) 20 C. W. R. 85,

(6) Dictum of Sir M. E. Smith in Konwar Doorga Nath Roy v.
R Ohunder Sen, L. R. 4 1. Al at p. 58. :

(d) Rajendrvonath Dutt v. Shekh Mahomed Fal, L. R.8 1. A 135,
See also Prosunno Koomari Debya v. Golab Chund Baboo, L. R. 2T,
A, M5 Konwur Doorganath Koy v. Ramy Chunder Sen, L. R. 4 I. AL
at p. 57; Khusalchand v. Mdhddevgiri, 12 Bom. H. C. R. 2143
Manohar Ganesh v, Keshovramn Jebbai, Bom, H, C. P. J. F. for 1878,
p. 2h2,
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1o the debts of & member deceased incurred for his purely .
personal purposes, or even for the family if there was no
necessity, () excepb in the case of & deceased fath.'er’s
obligations (5) lawfully contracted.

Promises deliberately made by the father are by
the Hindd law regarded as equally binding on his sons,
especially if made to his wife, (¢)

Lf property descends as heveditary, the income (of a
zaminddri) is Tiable to pay the debts of the deceased zamin-
ddr. Suchseems to be the principle involred in the judgment
of the Privy Council in Oolgappa Chetry v. Arbuthnot. (d)
Bub in Bombay the estate is not, withont a specifie
lien, so hypothecated for the father’s debt as to prevent
the heir disposing of it and giving a good title; (e) though
“it descends incumbered with the debts or accompanied
by an obligation to pay the debts of the ancestor.”’(f) In
the case of Sungili Virapandio Chinnathambiar v. Alwar
Ayyangar (g) it was held that though an attacliment against
the lands, impartible by family custom, of a zaminddr for
his debts might, if made during his life, continue after his
death, yet as at his death the entire interest in the zamin-
‘ddri passed to his son, there was ‘nothing in the estate

() See Saravan Tévan v. Mutbayi Admmal, 6 Mad. H. C. R. 383;
Mighwiri Qarudiah v. Nirdyan Rungiah, I. [, R. 8 Mad. at p. 365,
and below, Partition, Liabilities on Inheritance.

(&) Above, p. 80.

(¢) Viramit, Transl.p. 228; Vyav. May. Ch.1V. Sec. X.. para. 4, Sec.
IV. p. 15; Oh. IX. p. 10; see Act. IX. of 1872, Sec. 25.

(@) L.R. 1L A, atp. 815, 8. €., 14 Beng. L. R. at p, 141,

(&) Jamiyatram v. Parbhudds, 9 Bom. H, C. R. 116,

(f) Sakliram Réimchandra v. Madhvrao, 10 B. H. C. R, 361, 867.
See also Nillant Chat terjee v, Peart Mohan Das etal., 3 B 1o R.7 0. €.
Js Givdhareo Lall v. Kantoo Lall, I. B 1 I, AL 8213 Suras Bangi Koer
V. Sheo Prasdd Singh, L. R. 61, A. 88, 106 ; Tddrdm Sitaram v. Runie
10 B. H, C. R. 83; Saddehiv Dinlar v. Dinkar Narayan, Bom H. C. P,
J. for 1882, p. 189 ; Nardyandehdrya v. Narso Krisknd, L. L. R. 1 Born.
269,

(g) I. Li R 8 Mad, 42.

21 w
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 itself “ which was attachable assets of the late zaminddr, or
which could he made available in execution of the decree
against his representative qud representative” The som
seems to have been regarded as taking the estate as &
¢ purchaser” or independently of the father, as under the
English Statute De Donis, while other property of which
the father could have disposed passed to his representatives
as guch. The Hindd law, however, identifies the son with his
father for all lawful obligations, as completely as the Roman
law or as the English law ander which haeres est pars amte-
cessoris.(a) It was by an analogous identification of persons
that the executorsas in their sphere “ universal” snccessors
became representatives of a testator. The impartibility of
an estate may, to a considerable extent, prevent its being
incumbered, as was the case also with feudal estates; bub
supposing the estate to be absolutely inalienablo as well as
impartible it would seem that no charge at all wonld attach
to it after the ownership proceeded against had ended by
the death of the debtor,(b) while so far as it was alienable
or subject to inoumbrance, the heir should be identified
with his ancestor for all purposes, as well for the execution
of a decree rightly obtained, as for the establishment of a
elaim. He becomes a representative, and takes as a represen-
tative through this identificabion. What he takes is the
aggregate familia as a  universitas” in the character of
“ hores suns” equally when the property is impartible as when
it is partible, and this “universitas” or aggregato includes
all obligations properly attaching fo the headship of the
family equally with the property and rights annexed fto
it. (¢) The rules of partition show that the obligation to

(a) Co. Liv. 22, b.

(b) See Goor Pershad v, Sheodeen, 4N. W, P. R. 187, referred to in
Tddordm Sitdram v. Ranu, 11 Bom, H. C. R. at p. 78; and Sura
Bunsi Koer v. Sheo Proshad, L. R. 6 1. A. ab p. 104,

{¢) See Gaius, Tnst. I1. 157; Di, Lib. 28 Ti. 2, Fr. 11; Co. Di. B. IT,
Ch. IV. T. 13 Comm.; Vyav. May. V. Sec. IV. 14 ss.; ib. Ch. IV,
Sec. IV. 88; Manu IX, 130; Co, Di. Bk, V. Ch. IV, T, 210.
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pay a father’s debt is a part of the inheritance or familia as
much as the property to be divided, (¢) and it i8 not less so
‘when the property is impartible, save in so far as it might
defeat the purpose of the grantor, or the law of the prinei-
pality. To the extent, therefore, to which the deceased
could have charged the property or disposed of i, and so
enjoyed a complete ownership, it would seem that the heir
is & ropresentative liable to execution under sec. 234 of the
Code of Civil Procedure on account of such property of the
deceased having “come to his hands.” The distinotion
grounded in Muttayan Chetti v. Sivagire Zaminddr(b) on a
gon’s not being able to obtain a partition of an impartible
estate does not rest on the Hindd law which makes the
son respongible and bids him postpone his own interests o
the payment of just debts of his father.(¢) He cannot
obtain a partition of an ordinary estate in Bengal as 'of
right, but this does not exempt the estate from liability.
For the case of a Polygar in Madras see Kofta Ramdsami
Chetti v. Bangars Seshama Nayonwivarw. (d)

As to the maintenance of a widow see the Section on.
Mainteuance, and Baijun Doobey et al. v. Brij Bhookun
Lall, (¢) Musst. Laltv Kuar v. Ganga Bishan et al.,( f) Visa-
latehi Ammal v. Annasamy Sasiry,(g) Baboo Goluck Chunder
Bose v. Ranee Ohilla Dayee, (k) Lakshman Ramchandra et

(a) Vyav. May. Ch, IV, Sec. VL.

(#) L. L. R. 3 Mad. at p. 381.

(¢) Col. Di. Bk. I. Ch. V. T.188; Vyav. May. Ch. V. Sec. IV. 18,
17; and the jadgment has since been reversed by the Privy Council
in the case of Muttayan Chetliar v. Sivagiri Zaminddr. The Judicial
Committee, I. R. 9 I. A. at p. 144, say : * The fact of the zamindéri
being impartible could not affect its liability for the payment of the

father's debts, when it came into the hands of the son by daacent
from the father.”

(d) I. L. R. 3 Mad. 145.

(e) L. R. 2 L. A. at p. 279,
(f) 7 N. W. P. R. 261 (F. B))
(g) 5 M. H. C. R. 150.

(h) 25 C. W, R. 100.



LAW OF INHERITANCE. [Bo

al. v. Sarasvatibai, (a) Musst. Golab Koonwar et al, v. The
Collector of Benares et al., (b) and the cases referred to above
pp. 77-79, and under Partition, Book 11, ' '

A reasonable charge subsists to provide even for a concu-
bine and her daughters(¢) and her sons excluded from
inheritance (d).

The son is not directly responsible for unsecured debts
contracted even -for the benefit of the family by his father
during the life of the latter.(s) As to secured debts thus |
contiracted during his minority, or, with his acquiescence,
after his attaining his majority, the case is different.(f) Nor
does it follow that because he is not directly liable to credi~
tors for the family debts, he is not liable for contribution to'
his father, when his father has had to pay them. A dis-'
charge or distribution of the debts by ordinary coparceners
making a partition being expressly enjoined, it might seem
to follow, @ fortiori, that a son taking his share of the family
estate from his father should take also, if his father desire it,
his proportion of the burdens ; but this is.not prescribed by
the law books. After the father’s death the son is by Hindd
Law responsible for all his debts, () except those contracted
~for immoral purposes, (k) and this liability, as under the

() 12 Bom. H. C. R. 69.

(h) 4 M. T A, 246, i

(¢) See Salu v. Hari, Bom, H. C. P. J. T, for 1877 p. 84; Khembor
v. Umidshankar, 10 Bom. H. C. R, 3581.

(d) Rahiv. Govind, I. L. R. 1 Bom. 97.

(&) Amrutrow v, Thimbuckrow et al., Bom. Sel. Ca. . 245 ;. Chen-
napeh v. Chellamanak, M. 8. D. A. R. 1851, p. 33 ; Col, Di. Bk. I. Ch.
V. 1. 167, Note. ! )

(/) See 1 Mit. Ch. I. Sec. I. paras. 28, 29; Gangdbdi v. Vamandsi,
2 Bom, H. C. R. 318 (2nd Hd, p. 801), a case of ratification.

(g) Yyav. May. Ch. V. 8. 4. pl. 11-14; Stokés, H, L. B. 121, 1122 ;
Keshow Rao Diwakar v. Novo Funardhun Patunkur, 2 Borr. at
p: 222,

(#) Coleb. Dig. Bk. 1. Ch, V. T. 147-149, Comm. ; 2 Str, H.T.. 456.
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oman Law, is independent; of inherited assets ; (a) though

where there were assets he who has taken them is primarily

| amswerable, (b)) but this has been limited by Bombay Act
"\ VII. of 1866, Sec. 4, to the amount of the family property
‘taken by the son. In Bengal it has been held (¢) that the
Mit. Chap. I, Sec. 6, para. 10 (Stokes, H. L. B. 895)
authorizes the alienation by a father for the payment of joing
debts, even against the will of his son, so that the father

W (a) Navasimhavay v. Antdji Virupdksh el al., 2 Bom. H. C. R. 61;
Co. Di. Bk. I. Ch, V. T.173.

Nilakantha, in the Vyav. Maytkha, Ch. IV, 8ec. IV. p. 17, insists
on the character of an inheritance as a “‘universitas’ or inseparable
aggregate of rights and obligations, 'The latter descend only fo sons
and grandsons in the absence of all property ; but he who takes any
property, however small, must pay the debts, however large. 8o, too,
must he who takes the widow of the deceased regavded as part of
the ‘¢ familia,” see Coleb. Dig. Bk. 1 Ch. V. T. 220, 221. Similarly

- Qui semel aliqud e parte heves extiterit deficientium paries etiam in-
witug excipit, id est, deficientium pavtes eliam imvito aderescunt, (L. 80
de log. 8 D. XXXII.) was the rule of the Roman Liaw when it had
allowed the institution by testament of an heir replacing the heir by
descent. The whole *familia’ or none had to be given to the
legatee who accepting the benefit became answerable for all debts
and for due celebration of the * sacra privata.”” The son had no
option ; in the absence of a will he continuing the person of his father
took the inheritance, benefits and burdens as a universitas, The
English law has sprung from an entirely different conception, at

* least so fav as the real property is concerned. - Though at one time
the heir was in a sense a universal representative, yet the distinct
character of several fees prevented their uniting in a true universitas.
The ecclesiastical jnrisdiction was introduced over chattels, and the
heir then became suceessor only to the real property accompanied in
Bracton’s time with a legal duby to pay his father's debts to the
extient of his inheritance and a duty of humaniby to pay them ounb
of his other property akin to the Hindu rule. See Braet. f. 61 b.

(b) See Zeminddr of Swagiri v. dlwar z{yy(mga-i', L L. R. 3 Mad. at
p. 44 ; Vyay. May. Ch. V. Sec. 1V. para. 17; Col. Di. Bk. I. Ch.
V. T. 178, ]

(¢) Bishambhur Naik v. Sudasheeb Mohapatter et al., 1 C. W. R. 96.
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conld protect himself in that way. Theseparated son isnot
legally liable to the creditors either during his father’s Tife
or after it, unless he choose to accept the property left by his
father aceording to the remarks of Colebrooke in the cases
at 2 Str. H, L. 274, 277, 456; (a) but with this compare the
dicta of the Sastris at those places, and in the case above-
~quoted from Bombay Sel. Cases, which correctly express
the doctrine formerly provailing at this side of India, making
the son’s obligation a legal and not merely a moral one. In
another case (No. 997 MS.), the Ststri answered that an
adopted son, like one begotten, is responsible, independently
of assets received, for the debts of the adoptive gl‘alldfa,the:", ;
though not incurred for the benefit of the family (they not.

having been contracted for an immoral purpose).

. In thecase of Hunooman Persaud Panday v. Musst. Babooet
Munraj Koonweree,(b) the Privy Council grounded on the son’s
obligation as a pious duty to pay his father’s debts, a capacity
in the father to charge the estate, even though ancestral, .
for such debts contracted by him as the son could not piously
repudiate, The same case, however, as recently construed
in Kameswar Pershad v. Run Bahadwr Singh (o) imposes
on & creditor the necessity of making due inguiry whether in
the particular case the manager (even it would seem the
father) is acting for the benefit of the estate. (d) In Giri-
dharee Lall et al. v. Kanto Lall et al.,(e) a decree having been
obtained against a father for a debt, not of an immoral kind
but, as appears, not contracted for any benefit to the family,
he sold the ancestral property to satisfy it. In a snit by his
son to recover the estate, the High Court awarded to him
one-half of his father’s share, but the Privy Council reversed
this decision and held that the deed of sale could not be set

(a) See also Coleh. Oblig. Ch. 1I., 51.
(b)‘ﬁ M. I A. 42].
(¢) L. L. R. 6 Calo. 84
J(d)®Bee Ble. T, Introd. § 6 A% § 1 Str, H, 1., 202.
(¢) L R. 11In, A, 821, S, C,, 14 Bong. L: R. 187.
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| agide at the suit of the son. ¢ Hanooman Persaud’s case,”
their Lordships say, *‘is an anthority to show that angestral
property, which descends to a father, is nob exemptled from
liability to pay his debts, because a son is born to him.”
8o, in Qolagappa Chetty v. Arbuthnot et al., (@) the income
of an hereditary polliam was pronounced liable for a father’s
debts. The property in that case, however, was subject
to the rules of singular succession applicable generally to a
Réj. In accordance with these cases, ib bas, in Bombay,
been said that ¢“these decisions go to fix the son and his
estate, except in cases of wanton extravagance, with the
father’s debt, whether secured or not on the property,” (&)
and that, “subject to certain limited exceptions (as for
instance debts contracted for an immoral orillegal purpose),
the whole of the family undivided estate would be, when in
the hands of the sons or grandsons, liable to the debts of
the father orv grand-father.” (¢) Bub this liability  is
exceptional, resting on special texts.(d) And whether the
sale of the living father’s interest binds as against his sons
the whole ancestral property, as decided in Narayanacharya
v. Narso Krishna,(e) on the authority of Giridhares v.
Kanto (f) may perbaps now admit of some doubt. = The case
of Luchmi Dai Koori v. Asman Sing et al.,(g) follows Giridha-
ree v. Kanto (h) to the same effect ; butin tho case of Run-
gama v. Atchama et al., () the Privy Council say of a son in

() T B. 11In. A. 268,

(b) Govindram v. Vamanrav, R. A. No. 16 of 1874, Bom, H. C. P,
J. I for 1875, p. 118. ;

(¢) Uddrdm v. Rdnw Pdndyji et al., 11 Bom. H. C. R. 83, citing
Coleb. Dig. Bk, L. Ch. V, T. 167 ; cited and approved by the Judi-
cial Committee in Suraj Bunsi Koer v. Sheo Proshad Singh, L. R. 6
1. A. atp. 104, Seealso Nérada, P, I. Ch. ILT. 8112 5 1 Str. H. L,
178 ; Keshow Rao v. Naro Junardhun, 2 Borr, 222,

(d) 11 Bom, H. C. R. 85 (supra), citing Coleb. Dig. Bk. 1. T.169, 229.

(¢) In.L. R. 1 Bom. 262, (f) Supra.

(g) In. L. R. 2 Cale. 213, (h) Supra.

(1) 4 M. I, A. at p. 103,
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rela.hon to lns f'a.thel s distribution of property, “If Jagzm- s
ndtha takes, as we think he is entitled to do, the whole ances-
lbral property which the father could not dispose of without his
consent, &e.” Soin Pandurang v, Naro.(a) In Bhugwandeen
Doobeyv. Myna Bace,()) it issaid, ‘“Between undivided copar-
ceners there can be no alienation by one without the consent
| of the other,” and see Suraj Bunsi Kooer’s case, (c) The
i High Court of Caleutta adopted this prineiple in the cases of
Sadabart Prasad Sahu v. Foolbash Koer, (d)and of Maha-
beer Pershad v. Bamyad Siugh et al., (e) which, in Baboo
Deendyal Lall v, Baboo Jugdeep Narain Singl,(f ) have not

been dissented from “as to voluntary alienations.”

Kiven as to a sale in execution of the “right, title, and
interest’’ of a father in the ancestral property, affected to be
mortgaged by him ““ under legal necessity,” as conclusively
found by the District Court, their Lordships held, on the
one hand, that the whole property would not be made
available by a suit, divected against the father alone, and a
, sale in execution of his “right, title, and interest.” To
malke the other co-sharers answerable, it was necessary to join
them as parties according to Nugender Chunder Ghose et al.
ve 8. Kamince Dossee et al.,(g) and Baijun Doobey et al. v.
Brij Bhookun Lall (h) On the other hand, their Liordships
ruled that by the purchase of the judgment-debtor's
(father’s) right in execution, the purchaser had acquired his
‘“share and interest in the property, and is entitled to take
proceedings...... to have that share and interest ascertained
by partition,”(¢) It may seem rather too broad a statement,
therefore, “that under the Mitdkshard and Maytkha the
son takes a vested interest in ancestral estate at his

() Bel. Rep. 186, (6) 11 M. I.'A. at.lp‘ 5186.

() L. R. 6 1. A. 88,100, 102.  (d) 3 Ben. L. R, 31 . B.
() 12 Ben. L. B. 90. (f) L. R. 4 In. A, p. 247,
(9) 11 M. 1. A. 241. (h) L. R. 2 In, A. 275,

(1) Soin Haza Hira v. Bhaiji Modfm, 8. A, No. 444 of 1874, Bom.
H.C. P, J, ¥ for 1875, p. 97:




