
birth, but that interest is subject to the liability of that 
estate for the debts of his father and grandfather,'” (a) Some 
inquiry would: seem to be necessary, and a reasonable assur
ance of benefit to the family to warrant a lender in advanc
ing money at the father’s instance on the whole family 
estate, (b) Subject to this the father’s authority.as manager 
is to be liberally construed, (c) and a recent ruling of the 
Judicial Committee makes ancestral estate assets in the 
hands of the heir for payment of the late owner’s debts 
without distinction apparently of their character, (d)

It does not seem that by the Hindi! Law a father cam 
during his life, directly charge the ancestral estate for his 
purely personal debts beyond his own interest so as to make 
the whole immediately available to the incumbrancer. That 
he could deal with his own undivided share so as to give 
to his vendee) or mortgagee, a right to call for a partition 
has become the established law of Bombay and Madras—“  a 
broad and general rule defining the right of the creditor”  in 
the language of the Privy Council. On the father’s death a 
nesv obligation arises as against his sons, whose first duty it 
is to pay his debts, who are commanded to provide for 
their payment in making a partition, and even to alienate 
their own property to redeem their father from “  Put,” (e) 
apart from. “  charges," which could operate only on his own 
share during his own life, though as founded on debts they 
now seem to bind the whole inheritance after his decease 
except when they are of profligate origin to the knowledge 
of the creditor. In the recent ease, however, of Ponnappa 
Pillai v. Pappuvdyycmyar ( / )  it has been held- (g) by the

(a) Ndr&yanachdrya v. Narso Klirisna, I L. R 1 Bom. at p. 266.
(b) Saravana Tamil v. Muttaya Animal, 6 Mad. H. C. R. 371.
(<*) Pahiiji Mahdcltiji v. Krishndji Bevji, I. L. R. 2 Bom. 666; 

Ratnam v. Govindar/ijuln, I L. R. 2 Mad. 339. SeeB. II. Partition.
(d) MuUdyan, Cheiiar v. Sang Hi Vira Fandia, Li R. 9 I. A. 128.
(e) Naradtt, Pfc. 1. Oh. III. SI. 6.
( / )  I. L R, 4 Mad. 1. Soe too Ram Narnia's case, I. L. R 3 All, 443.
•ff) By a majority against Inues and Muttusami, J J.
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High Court of Madras that a son’s interest even during his 
father's life is bound by an execution sale on a decree 
against the father. This decision, resting on Giridhari Lull 
v. Kantoo Lall and M uddun Thctkoor’ s  cases (a )  goes to 
make the interest of the son in a heritage altogether subor
dinate to that of the father, and to place it in all ordinary 
cases entirely at the father’s disposal.
§ S.—LIMITATIONS OP PROPERTY AND RES
TRAINTS ON DISPOSAL UNDER THE HINDU LAW.

The power which a Hindi ‘ proprietor may exercise in 
disposing of the property he owns (b) varies according to 
his family relations, to the way in which the property has 
been obtained, as it is ancestral or self-acquired, as it is im
moveable or moveable, as it supports or not a public service 
or object, and according also to the necessities to which the 
owner is subjected, and to the purposes he has in view.
Thus the member of a united family can deal even with his 
own share only under exceptional rules, (c) The father 
may incumber the ancestral estate only for purposes of a 
respectable kind, or not distinctly the reverse; for immoral 
purposes it has been said that he cannot bind even his own 
share as against his son's survivorship. The managing 
member has special powers subject to special restrictions.(d)
The son’s right is born, and unless realized by division, 
dies with him. The daughter, wife, and widow are subject 
to limitations as to the estates they can confer and the

(а) L. R. I I- A. 321.
(б) Dev&nda Bhatta insists oil that being property which in itself 

is capable of alienation, whether or not in any particular case it can 
be alienated. Srnriti Chandrika, Tr, p. 10.

(?) Lakshmiahankctr v. Vaijnath, I. L. B. 6 Bom. 24; Vrancldvnn- 
dds Mmdas v. Yammdbdi, 12 Bom. II. 0. R. 229; Gangubdi Kom 
Shiddpa v. Bamannd bin Bhimannd, 3 Bom. H. C. R. 66, A. 0. ,T. 
and Note; GhamaiU Kuwr v. Ram Prasad, I. L. B. 2 A11. 267; Gangd 
Hisheshar v Pirthi Pal, ih. 635. See above, § 7, Introd. Burdens on 
inheritance, pp. 167—169.

(d) Kamesh war Per shad v. Rim Bahadur Singh, I. L. E. 6 Calc- 848.

f(fl NT\% S & 3 W v  LAW 01- INHERITANCE. fBOOK k J * ~ i



' ? t XT ROB l” CTIO \:. j LIMITATIONS OS’ PROPRIOT. IT T

control under -which they act. The general right of dealing 
with property acquired by oneself does not extend to ances
tral estate. In the latter the birth-right of a son enables 
him, according to the law of the Mitaksharl, to claim 
partition at his own will. Again, the absolute necessities of 
a family may justify any member in selling so much as may be 
necessary to meet them, and in the case of a manager a family 
necessity is liberally construed, (a) The testamentary power 
depends on unity or severance of the family, and on the 
nature of the property.

The questions arising under these different heads are dealt 
with in the Introduction to Book IL, and at other places 
where they occur; but it will be convenient to set forth here 
some of the principal powers and limitations which, according 
to the Hindft Law, may he regarded as inseparable from tho 
notion of property enjoyed under the law.

As to the acquisition of ownership, this, Vijninesvara says, 
is a matter of secular cognizance, (b) It arises from Occupa
tion, Finding, .Purchase, Inheritance, and Partition, (c) as 
common to all castes and conditions. The peculiar relations 
of inheritance and partition as understood by the Hindh 
lawyers are discussed above p. 67«, and in the Introduction 
to Book II- Occupation or appropriation of waste lands is

(a) Bdbdji Mahdddji y. Krnslmdji Devji, I. L. R. 2 Bom. 666.
(J) Mitakshara, Ch.I. Sec. I. paras. 9, 10. There are many subtile 

disquisitions in the Hindi! commentaries on the specially approved 
means of acquisition, as Gift for a Brahman, Conquest for a Kshatriya, 
and Gain for a Yaisya or Sddra. The general result appears to be 
that though for sacrificial purpose the property offered should have 
been acquired in the authorized way, yet a mere deviation from what 
is specially approved does not deprive an acquisition of the character 
of property. The Smriti Chandrika, Tr. p. 11, seems to hold that the 
enumeration given in the Smrifcis is rather a statement of facts of 
experience than a rule in itself determining the essentials of 
property. See the Sarasvati Vilasa, § 400 ss.

(c) Ibid. para. 12 ; Bhdskar&ppd v. The Collector of NortJTKditard, 
I, L, R. 3 Bom. at p. 524.
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regarded as a natural right, (a ) but as one concurrent with 
a r ig h t in the sovereign to a rate or tax on the p rodu ce.(h) 
H ence naturally possession is the strongest proof, (c ) The 
strength o f  the ownership thus attested is such that the rule 
has sometimes been recognized that the occupying owner o f 
a field who has absconded may at any tim e return and recover 
it on terms equitable to the intermediate occupant, (d) as his 
ownership cannot be really destroyed without bis distinct 
assent, (e) that for the same reason execution for debt 
against a man’ s land is a notion foreign to the pure Hindi!

(a) See V tram it. Oh. I. Sec. 13; Srnriti Chandrika, Tr. p. 11; Comp.- 
Imp. Gaz. vol. VII. p. 520 ; Bhaskarwppd v. The Collector of North 
Kcmard, I. L. R. 3 Bom. at p. 548, 563, &c.; Yiiukurdn Bapujiv. Go
vernment of Bombay, 12 B. II. C. It. App. 30 ss:; Comp. Panj. Oust 
Law. vol. II. p. 21, 254, which shows in bow many various ways, as 
between individuals, a proprietary right may be acquired in land not 
completely appropriated.

(h) Ibid., and Col. Dig. Bk. II. Ch. i t  T. 12, Comm.; T. 17, T. 22, 
Comm.; T. 24, Comm.; Vasudev Saddslnv Modak v. Collector of Rat- 
nacjiri, L. R. 4 1. A. at p. 125.

(c) Vyav. May. Ch. II. Sec. II. Ch. IV  Sec. 1, para. 8 ; comp. Col.
Dig. Bk. II. Ch. II. T. 10, Comm.; T 12, Comm; Steele, L. C. 207; 
VixhvanAth v. Mnhdaoji, I. L. R. 3 Bom. 147. The cultivator is re- 
gardedas bound to maintain the land he holds in cultivable condition.—
Manu VIII. 243, a duty which is recognized by the Mahomedan law 
also, and by other systems.

(cl) Mit&k. in Miicn. II. L. 202,205, 207 ; Bhaskar&ppa v. The Collector 
of North Kanccra, I. L. II. 3 Bom. at 525-6. See N&rada II. XI. 23 ss; 
Fiarey Lull v. Sally a, I. L.’ R. 2 All. 394; Harbhaj v. Gumcmi, ib.
493; and comp. Joti Blvimrav v. Bdlu Bin B&puji, I. L. R. 1 Born.
208 ; ib, cases referred to at p. 94 ; Co Dig. Bk. II. Ch. II. T. 24 Comm. 
mtb fu i ; Tod's Rajasthan, vol.I. p. 526; M. E. Elphinstone in Rov. 
and .i lid. Sel. vol. IV. p. 161; General Briggs, ib. p. 694.

(e) Parbhuclds Bdyaji v. Motiram Kalydndds, I. L. R. 1 Bom. 207;
Co. Dig. Bk. II. Ch. II. T. 27, Comm.; T. 28, Comm.; T. 27, Comm.
The consequences of this on the law of partition are traced in Bk. II.
1 tit rod. § 5 B and notes. In the latter references will bo found to 
the rights of communities as still in some places asserted, and to the 
formerly inalienable character of the patrimony. See Mr. Chaplin’s 
Report, Rov. and Jud. Sel. vol. IV. pp. 474-477.



law, (a) that a royal gift of occupied land is construed 
to mean only a gift of the revenue, (b) and that even 
a conqueror acquires only the rights of the vanquished 
ruler. The property in the land is thus rather allodial than 
feodal. Tenure in the English sense hardly exists (c) except 
in the case of estates granted by the sovereign for the support 
of particular services to the State, or for the furtherance 
of purposes recognized as beneficial to' the community. 
Jah.igirs for military service come the nearest in character 
to feudal holdings of the earlier type, the terminable beneficia 
which were succeeded by hereditary estates held by homage 
and military service. (cl) They are usually grants of the 
revenues of a district as a means of supporting a body of 
troops, and are resumable at the pleasure of the sovereign 
power.(e) From their nature they are impartible, and so, too, 
are saranjams granted either for life or hereditarily for 
services rendered or for maintaining the dignity of a 
family. ( / )  Vatans granted for the support of local heredi
tary offices are subject in a measure to disposal by the State. 
Subject to the support of the office-holder, they are usually 
partible and alienable amongst the group of co-sharers, but 
cannot be sold to strang’ers or burdened for more than the

(a) Col. Dig. Bk. II. Ch. II- T. 28, Comm. ; T. 24, Comm.; comp 
Hunter’s Roman Law, p. 807.

(£) Vyav. May. Ch. IV. Sec. I. para. 8; comp. Co. Di. Bk, II. Ch. 
II. T. 10, Comm.; T. 12, Comm.; Steele, L. C. 207; Vishvttnath v. 
Mahddaji ; I. L. It. 8 Bom. 147.

(c) Comp. Born. Acts II. and V II. of 1863.
(d) See Hallam, Mid. Ages, Ch. II. Note I X ; Freeman, Hist, of 

Norm. Conquest, vol. V pp. 182, 379; Maine, Anc. Law, Cli. V II. 
pp. 280, 238 (3rd E d.); Munro by Arbuthnot, vol. I. pp. 162, 154; vol.
II. 307; Rajah mintoni Singh v. Bakranath Singh, L. R. 9 I. A. 
at p. 122; Imperial Gazetteer of India, vol. VII. p. 519.

(e) Bom. Reg. X V II. of 1827 § 38.
( / )  See lldmchandra Stikhanwi Vdgh v. Sakharam Gopal Vdgh, 

I. L. E. 2 Bom, 346; Bom. Govt. Selections No. X X X I, pattim ; 
Bom. Act. VII. of 1863 $ 2; Act. I I  of 1863 1.
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life of a sharer as to his own share. The appropriation of 
these estates to the public service is now secured and the 
competence of individual sharers is. strictly limited by 
statute, (a)

They probably in many cases originated in an exemption, 
or a partial exemption, from the Government assessed land- 
tax of lands held as private property ; but to these were 
generally added various haks or dues now abolished, (b) 
Lands held for various other public services,, such as the 
jyotishi vatans of astrologers, and in general all religious 
endowments (c) are subject to restrictions as to the estates 
held in them, (d) and the conditions or accompanying 
obligations with which they are held by the successive

(a) See Index Tit. Yatan; Bom. Act. III. of 1874.
(b) See Steele, L. C. 204 ss.
(c) The proportion of the land and of the public revenues dedicated 

to religious services is in some districts very considerable. It would 
have been much greater but for the indifference with which succes
sive rulers resumed their predecessors’ grants (see Sir. T. Munro’s 
Minutes, vol. I. p. 136 ss.), and the encroachments which, very often by 
collusion with the mohants or trustees of the dewasthans, were made 
upon, the sacred estates and secured by prescription or an actual 
failure of evidence after a longer or shorter time (see S teele, L. C. 206). 
The large number of ancient grants for religious purposes which are 
from time to time discovered, show that the greater part of the land 
must thus have been, placed extra eommeremm, but for the negligence 
and the revolutions by which the dedicated estates were restored to 
common use. The Peshwa used, like the kings of England, some
times to resume religious endowments while he made up his mind 
who was best entitled to take them (ibid.), but an avowed resumption 
of such property was virtually unknown. [The Collector of Thanna v- 
Mari Sitardm, Bom. H. 0. P.J. P. for 1882, p. 206 j I. L. R. 6 Bo. 546.)

(d) These interests and all sources of a periodical income (“ ni- 
bandh”) are looked on by the HindA law as o f the character of 
immoveable property. See Col. Dig. Bk. II. Ch. IV. T. 27 Com m .; 
Y&jn. II. 122; Mit. Ch. I. Sec. V. para. 3, 4 ; Vithal Knslvna Joshi v. 
Artani Rdmchiendra, 11 Bom. H. C. R. 6; Divakar Vithal v. IIarbhat> 
Bom. II. C. P. J. F. for 1881, p. 106.
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tenants which give them a special character, (a) The en
forcement of the public duties in these cases was formerly 
secured by forfeiture, in the necessary cases, of the exemption 
from assessment, {£>) but in the case of charitable endow
ments the ownership of the property itself was still recog
nized, and an opportunity was allowed to those interested to 
avoid the forfeiture (i. e. the imposition of the assessment) 
by a suit to compel performance of the duty. In the Bombay 
Presidency charitable endowments are now in an anoma
lous position. They are mostly of a religious or quasi 
religious kind, and the Government has withdrawn from ail 

. connection with religious endowments, (c) while the provi
sions for the security of the property extend in Bombay 
only to the district of Canard, (d) In the southern part of 
the Presidency it is expressly provided that charitable 
endowments held free from land-tax shall be inalienable.(e) 
Elsewhere, and as to all property not included in the 
provision, the statutable safeguard is wanting; but the 
generally inalienable character of endowments under the 
Hindu as under the Mahomedan law is recognized by the 
Courts.(/)

The sharers in Bhagdari and Narwaddri villages are 
subject to special restrictions in dealing with their shares, of 
which custom, now ratified by statute, (g) forbids the

(as) See TJkoor Does v. Clmnder Sekhur Doss, 3 C. W. R. 152; 
Prosunno Kogmari Debya v. Golab Ohand Baboo, L. R. 2 I. A. 145; 
Nararyan v. Chiniavum, I. L. R. 5 Bom. 393.

(1) Bom. Reg. X V II. of 1827 § 38.
(<•) Act. XX. of 1863 § 22.
(d) Bom. Act. V II. of 1865.
(e) Born. Apt. II. of 1863 § 8; Bhikdji Mahadev v. BdbusM, Bom.

H. C. P. J. F. for 1877, p. 297.
( /)  Khusalchuud v. MaMclevgiri, 12 B. II. C. R. 214; Ndrayan v. 

Chintdoian, I. L. R. 5 Bom. 393; The Collector of Thanna v. IJari 
Sitdrdm, Bom. H. C. P. J. F. for 1882, p. 207. The Indian Trusts Act
II. o f 1882, § 1, does not apply to Bombay, nor does it anywhere 
affect charities.

(g) Bom. Act V. of 18G2.



division. In these estates, too, there are special laws 
of succession ranking originally perhaps as rules of a 
family or a class as such. Where* their prevalence is 
proved effect is given to them as customary law.(a) The 
exclusion of a daughter from succession may probably 
have originated in the fear that the share would in such 
a case through her marriage pass to heirs who were strangers 
to the “ bhauband”  or fraternity (b) constituting the 
village community, and jointly and severally responsible for 
the contribution of their village to the land-tax. Mirasdurs 
were at one time, it would seem, subject to restrictions in 
favour of the village community, (c) They could reclaim 
their lands in theory after any lapse of time, (d) This was 
inconsistent with the laws of limitation and even with the 
prescription recognized by the Hindu law. (e) The joint

(а) Prdnjivan Day dr dm v. Bai Reva, I. L. R. 5 Bom. 482.
In the Panjab there are many instances of restrictions imposed in 

the interest of the clan or group of co-proprietors descended from 
the original band o f occupants of the waste, or conquerors of land 
already occupied, who hold part in common and distributed the rest 
something after tho fashion of the Corinthian Geomori in dealing 
with the territory of Syracuse. See the work quoted below.

(б) In the Panjab women as they marry persons not members of 
the village community do not transmit a right to the village lands, 
which are thus preserved to the community. See Tapper, I’ anj.
Oust. Law, vol. II. 58, 145,175,177. The prevention of similar mis
chiefs engaged tho care of most ancient legislators or of the commu
nities whose customs they embodied. See Numbers, Oh. X X V II. 
X X X V I. The Athenian law compelled the nearest male relation to 
marry the female epikleros, taking the estate with her. Isacus III.
64, Sir W . Jones’ Works, vol. IX, p. 103; Smith’s Die. Antiq. sub 
voce. Comp. Ruth, Ch. I V.

(c) See on rriiras generally, Steele, L. C. 207; Mr. Chaplin’s Rep. 
para. 114 ss.; Rev. Sel. vol. IV .; Madras Miraai papers; Vyakuntha 
Bdtpv.ji v. Government o f Bombay, 12 Bom. H. C. R. App. 68 ss

(d) Vyakuntha Bapuji v. Government of Bombay, 12 Bom. H. C. R.
App. 50.

•(e) See Babdji and Nanaji v. Ndrdyan, I. L. R. 3 Bom. 840; 
Tdrdchand Pirchand v. Lakshnian Bhavani, I. L. R. 1 Bom. 91, and 
the cases referred to at, p. 94,

tm% ■ (gr
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niirasi village community had generally broken up even 
under the native rule, and the mirasdar is, through the 
elevation of the class once below him, distinguishable only 
on In tun estates as a tenant at a quit rent or at a reasonable 
rent, (a) not subject to ejectment so long as he pays it.

Other special customs might be referred to, (b) but these 
not forming a part of the general Hindi! law of the Bombay 
Presidency cannot be here treated in such detail as would 
be useful. We proceed to the remarks on the capacity of 
the owner to deal with his property apart from special 
circumstances which are of general application.

It is not competent to those interested in an estate to 
alter the course of devolution by any mutual arrange
ment. (a) Ipso jure here's exsistii (d) and an agreement 
which attempts to establish a new line of descent unknown 
to the law is inoperative, (e) So far as their own interests 
are concerned, the parties who share the ownership may 
generally deal with them at their pleasure,—even to parting 
with the whole, or subjecting their enjoyment to any burdens 
consistent with public policy. ( / )  This rests on the recog
nition by the State of individual freedom in dealing with 
property, while the freedom is coupled with a present inter
est, and a capacity for varying the management according to

[a) Prcddprdv Gpjar v. ftaydji Najnaji, I. L. 11. 3 Bom. 141. The 
mir&si holdings may be compared with the customary tenancies of 
the North of England ; see Burrell v. Dodd, 8 Bo. and P. 878.

(&) As in Bhdv, Nanayi v. Svndrdbai, 11 Bom. H. C. R. 249, and tho 
cases there referred to.

(e) Myna Boj/ee v. Oof,dram, 8 M. I. A. at p. 420 ; Bdlkrishna Trim,- 
bak v. Sdvitnbdi, I. L. R. 8 Bom, 54.

(d) Comp. Maine’s Anc. Law, Cb.. V I. p. 188. (3rd Ed.)
(e) Ilajender Dutt v. Sham, Ghund Mitter, I- L. R. 6 Calc, at p. 115.

Comp. Clark, Early Bom. Law, pp. 117 ss.
( / )  But only such. Thus an agreement by which art adopted son 

resigned the bulk of the family property to his adoptive mother wav 
pronounced void. Q. 15 MS,

23 K
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circumstances, (a) But when these conditions fail it is only 
to a limited and prescribed extent that the State allows him 
who is no longer able personally to exercise the power of appro
priation and use of the property to impose terms on its 
enjoyment by others', (b) Thus by will the owner may 
make such dispositions only as the law (c) allows as consis
tent with the general welfare, (d )  The Hindi! law does 
not tolerate the abeyance of an estate, (e) It prescribes 

. a certain mode of devolution, and from him in whom 
unqualified proprietary right has once become vested, it 
must, in the absence of a will made by him, not Jpy 
a predecessor, devolve in that vray.(f) The owner may make 
a gift or a will which, as to property fully at his disposal (g),  

will operate according to the analogy of the law of gifts, but 
having thus created rights in the beneficiaries, he cannot, 
except subject to strict limitations, cut down those rights by 
further dispositions, (h)  The immediate beneficiary may he

(a) See Col. Di. Bk. II. Ch. II T. 12, Comm.; T. 24, Comm.
(b) “ Quatenus juris ratio patitur.”  The general subordination 

of private property and its disposal to the discretion of the sovereign 
under whose protection it is enjoyed is insisted on by Jagannitha 
in Col. Di. Bk. II. Ch. IF . T. 15, Comm. Comp. Laboulayo, Hist, du 
Droit de Propriety Ponciere, p. 82.

(c) Including the custom of his province, caste or class. See Co. Di.
Bk. Y. Ch. Y. T. 365.

(d) Kumar a Asvma Krishna Deb v. Kumar a Kumar Krishna Deb, 2 
Beng. L, R. 11 0 . C. J .

(e) Nile,omul Lalmri v. Jotendro Mohun Lalinri, I. L. R. 7 Calc. 178.
( / )  “ A man cannot create a new form of estate or alter the line

of succession allowed by law for the purpose of carrying out his own 
wishes or views of' policy,”  per Turner, L. J., in Soorjimony Dosses 
v. Deenobundo MiilKck, 6 M. I. A. at p. 556. A  mabaufc has no power 
to say who shall succeed his own successor, Greedharec Doss v. 
Nundkishore Butt, 1 .Marsh. 573; S. C. 11 M. I. A. 405.

{(j) See Lakshman v. Rdmchandra, I. L. R. 5 Bom. 49 ; Haribhat v. 
Bdmodarbhat, I. L. It 3 Bom. 171.

(h) li&ccundas v. Ganpatrao, Perry's Or. Cases, 143 ; see Annantha, 
Tirtha Chariar v. Nagamuthu Ainbalagarm, I. L. R. 4 Mad. 200; 
Mokoondo Lai Shatv v. Ganesli Chancier Shaw, I . L. U 1 Cal. 104.
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nniiled to a life-interest if the remainder is given to a per
son in existence at the time:of the gift; and a -will speaks 
at the death of the testator, but as by the Hiuclil law there 
roast be some one in existence to take a gift (a) as well as 
to bestow it, a bounty to persons unborn or who may be 
born or unborn according to circumstances cannot take 
effect, (b) An attempt to provide for unborn grand-children 
pf the donor by a gift for their benefit to a son-in-law was 
declared by the Sdstri to be void on account of the partial 
reserve of the ownership which this involved, (c)

There is an exception in the case of public grants (d) of 
the nature of jali&girs (e) or of watans for the support of a 

■ family or to maintain a public office, (f ) but not one extending 
the power of private disposal. To these grants effect must

(a) Comp, the Transfer of Property Act 1Y. of 1882, Secs. 122, 129.
A. distinct change of physical possession, though generally necessary 
(see below, Bk II., Introd., Signs of Separation) is dispensed with in 
the case of a wife or an infant or other wholly dependent person who is 
obviously benefited,under circumstances incase of an absent person,and 
where the exercise of the right does not consist in or require posses
sion. 2 Str. H. L. 26; ib. 7, 427; La'lubhdi Surehand v. B'ii Amrit,
I. L. B. 2 Bom. 299, 326; Btei Suraj v. Dalpair&m. Dayashankar, I. L.
It. 6 Bom. 380,387. In Bengal, it is said, in NarainChunckr Chuck- 
erbutty x. Dataram Boy, I. L. It. 8 Calc, at p. 611, that delivery of 
possession is not “ necessary to give full validity and effect to a 
transfer for valuable consideration.” 'Under the Transf. of Prop. Act 
I V. of 1882, Sec. 54, the mere concurrence of the will o f the con
tracting parties does not create an interest in the property intended 
to be sold unless it is manifested by a registered instrument or in 
petty cases by a change o f possession.

(fe) See Soorjee Many Dosses v. Deenbundo Mullick, 9 M. I. A. 123 ; 
Tagore v. Tagore, L. R. S. I. A. at pp. 67, 70, 74 ; Rajendar Butt x. 
Slam Ghunder Mitter, I. L. R. 6 Calc. 116.

,(c) See Book I. Ch II. Sec. 7, Q. 17.
(d) As to jurisdiction in such cases, see Act 23 of 1871 and Maharao- 

Idl Moliansingji Jeysingjiv. The Government of Bombay, L. R. 8 I. A. 77.
(e) As to these, see Rdmchandramo Ndrayan Mantri v. Venkairdo 

■M&dhava. Mantri, Bom. H. C. P. J. F, 1882, p. 234, and the cases 
^ited there.

if )  See now Act 23 of 1871, Bo Act. III. of 1874.
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be given according to tlie intention of the Sovereign power 
in making the grant, which itself may make the estate im
partible (a) and determine the mode of .devolution, {b)

The same principle lias been applied to a village astrologer 
or priest, and even to cases of private estates where the • 
original grant was, or must be presumed to have been, made 
for the support of an hereditary line of performers of reli
gious functions for which such succession was necessary or 
at least proper. The decision against a dealing by the 
officiating- holder of a purobitta in 2 Str. H. L. 12, 13, and 
similar cases may be referred to this principle.

To ordinary private grants free from a sacred or public 
'connexion a different rule applies; (c) they can operate only 
within the lines prescribed by the general law, as Govern
ment grants also do in the absence of special limitations 
expressed or implied in the nature of the grant. (<?•) This 
applies to a Todd Girds hale as distinguished from a pen
sion, (e) as to all ordinary Infims. ( /)

It is thus,apparently, that wo must understand and apply the 
decision of the Judicial Committee in Sm jeem onee Dossee’ s 
case, (g) A Hindi! may by settlement or by will dispose

-To. v' (a) See 'Baja Leldnund Sing Bah&door v. The Bengal Government,
6 M. 1 A. at p. 125.

(6) See lldmcJiandrat&O K&r&ym Mmtri v. Vetikalrm MMhava 
Mantri, Bom. H. 0. P. J. F. 1882 at p. 233; Gidaldas Jagfivcmclas v.
The Collector of Surat, L. R. 6 I. A. 5-t; Raja Nilmany Smga v.

• Bakranath Sing, decided by tlie P. C. on -10th March 1882; Ellis in 
2 Str. II L. 864, 866. Comp. Maine’s Anc. Law, p. 230.

(c) GvMhdds Jagjivandds v. The Collector of Sw at, L. R 6 I. A. at
p. 62.

(d) 1 Str.. H. L. 209. 210; Rdmehandra Sakhdram Y&gl v. Sakh&rdm 
Gopdl Vdgh, I  L. R 2 Bom. 316.

(?) Gnneekgin 'Goidvi'v. Baba Un Ramttpa Ndik, Bom. H. C P -J.
F. for 1881, p. 96.

( / )  Seebelow, Bk. I. Ch. II. Sec. 6 A, Q. 8; Steele, L. C. 206.
(g) 9 M. I. A. 123; see Bhoolmn Mohini Bely a v. Mnrrieh Chun

ter Chowdhry, L. E. 5 I. A. 138 ; Ram Lai Mookerjee v. Secretary o f 
State for India, L. B. 8 I. A. at p. 61.
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of “  self-acquired property by way,of remainder or executory 
devise upon an event which is to happen at the close of a life 
in being,” (a) and for the Bombay Presidency the power of 
a Hindu to make a testamentary disposition of whatever is 
his absolute property is now clearly established.(b) So also in 
the North-West Provinces under the Mitakshara (c) and 
in Madras, (d) But the nature and extent of the power are 
not to be “  governed by any analogy to the law of England.1” (e) 
“ The- law of wills has grown up from a law which fur
nishes no analogy but that of gifts, ( / )  and it is the duty of 
tribunals dealing with a case new in the instance to be 
governed by the established principles and analogies that 
have prevailed in like cases,” (g) Hence it was that in the 
Tagore case “  the final decision, speaking generally, was that 
the limitation in tail and the subsequent limitations were 
contrary to the Hindu law, and void, and that upon the 
expiration of the first life-interest, the appellant, the tes
tator’s only son, was entitled as heir to the estate.” (h) The 
allowance of wills was not really opposed to the principles

(a) Supra, The executory devise is itself limited according to the 
principles laid down in the Tagore, case, see L. R. S. I. A. pp.
TO, 72, 76.

(b) Bliagvan Dulabh v. Kal& Shankar, I. L. R. 1 Bom. 641; Lasksh- 
mibai v. GunpatMoroba, 5 Bom. II. 0. R, 135,138,139 0 . C. ,T.; Baboo 
Beer Pertab Sa'hee v. Maharajah Bajender Pertub Sahee, 12 M. I. A,
1, 37.

'(c) Nana Nurain Kao v. Unrec Pmith Bhao, 9 M. I. A. 96 ; Adjoo- 
dhia Gir v. Kashee Gir, 4 N. ~W. P. H. C. R. 31.

[d) Nagalutchn.ee Ummal v. Gopoo Nadaraja Chetty, 6 M. I. A. 309; 
Colebrooke in 2 Str. H- L, 436 ss.

• (e) Ml, 'Btioobun Moyee Vebia v. Ram Kishore Acharj Chowdhry,
10 M. T. A. 279; per Turner, L. J., in Sonahm Bysack v. Sreemutty 
Jmjgntsoondree Dome, 8 M. I. A. at p. 85.

( / )  2 Str. IT. L. Joe. cit.
(g) Tagore case, L. R. S. I. A. at p. 68.
(/'■) Ganendro Mohuh Tagore v. Rajah Juttcndro MoJmn Tagore,

L. R. 1 I. A. at p, 392.
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of the Hindu lavy as will be shown hereafter, (a) It was 
merely a development of the principles already recognized, 
quite analogous to that which the English law of deviso '> 
has undergone in the course of three centuries; but the 
Hindu law requiring a disposition to be in favour of some 
definite objeot existing when it is declared, many arrange
ments possible under the English law cannot be made.

In Shmhi Shikhuressur Roy y. Taroleesmr Roy (b) it was 
held that a gift is bad in so far as it is limited to male 
descendants. The language used in that case relating to the 
gift over to the testator's surviving-nephew or nephews was, 
however, deemed not inconsistent with an intention of the 
testator that the whole augmented share should pass to the 
plaintiff, the i surviving nephew. This effect was given to 
it,, but having regard to the doctrine frequently acted upon 
by courts in India, it was held he was only entitled to a 
life-estate.

As the law of wills follows the law of gifts, though with 
1 some differences, .(c) it will be understood that a grant in 
favour, partly, of persons not in existence at the time of 
execution so far fails (d) with the estates dependent on it. 
When it is said “  that a man cannot by gift inter vivos or 
by will give property absolutely to another, and yet control bis 
mode of enjoyment in respect of partition or otherwise,”  (e)

(а) >Sen below on the Testamentary Power.
(б) I-L . It. 6 Calc. 421.
(c) Kherode Money Dossee, v. Doorga Money Dossee, I. L. R. 4 Calc, 

afc p. 472; Lal'tshman Dadd N&ik v. Ramchandra Dadd Ndik, I. L R.
6 Bom. 48; Tarachand x. Reeb Ram, 3 Mad. II. C. E. at p. 55.

(d) Soudaminey Dossee x. Jogesh Chunder Dutt, I. L. R. 2 Calc. 262; 
Klierodemoney Dossee v. Doorgamoney Dossee, I. L. E. 4 Calc. 455; 
Rajender Dutt v. Sham Chimd Milter, I. L. E. 6 Calc- at p. 116 ; Sir 
Mangaldas Nathubhoy v. Krislmabdi, I. L. E. 6 Bom. 88.

(e) Rajender Dutt v. Shamchund Milter, I. L. E. 6 Calc, at p. 116.
See also Anantha Tirtha, Chariar r. Nagammtlm Ambalagaren, 1. L. R.
4 Mad. 200; Ashntosl Dutt v. Doorga Churn Chatterjee, L. R. 6 I. A. 
182.
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what is meant is that such estates and interests and such 
only as the law recognizes can be conferred or created, (a)
N o one really intends to g ive  an estate which shall at the 
same time be “  absolute ”  and conditional or limited ; what 
people try to do is to mould the interests they dispose o f in 
ways unknown to the law, or which the law to which they 
are subject does not allow. “  Great detriment would arise 
and much confusion o f rights, i f  parties were allowed to invent 
new modes o f  holding and enjoying real property,”  (b)
The complication o f rights that arises even under any 
existing system with its defined and limited interests is 
enough to show that an unlimited power o f  variation would 
lead to unlimited litigation and make land almost unmarket
able,-and this conviction arrived at by the rulers would o f 
itself justify them according to the Hindu law in prescribing 
t h e . necessary restraints (a) and refusing to give legal 
effect to any transaction not falling- within the recognized 
limits. But as the law thus gives effect to only a certain 
range o f intentions (d) the instruments creating rights, or 
having this for their purpose, are construed, if  they can be 
reasonably construed, so as to express som ething which the 
law will carry out. (e) Thus where a grant to a sister con 
tained the words “  no other heirs o f yours ( than lineal de
scendants) shall have any right or interest,”  which it was 
said went to create an estate tail in the descendants contrary 
to the Hindu law, the grant was construed as one of the whole 
interest in the property subject to defeasance should the

(a) See per Willes, J., in the Tagore case, If. B. S. I. A. at p. 65-
(b) Per Lord Brougham in Keppell v. Bailey, 2 Myl. and K. 517.
(c) See N&rada, quoted Moon. H. L. 152; and Col. Dig. Bk. III.

Oh. II. T. 28.
(d) Tagore case, L. B. S. I. A. at p. 64. Domat’sO. L. Sec. 2413.
(e) See Sreemutty liability Bosses v. Sibcliundm• Mulhek, 6 M. I. A.

1; Sreemutty Soorjaemony Bosses v. Benohindo Mullick, ib. at p. 550 ;
Radha Jeeban Moostuffy v. Taramonea Bosses, 12 M. I. A. 380; Bhoabun 
Mohini Debya v. Hwnish Chancier Chowdhry, L. R. 5 I. A. at p, 147.



grantee die without children, (a ) : 'Where a Hindu widow in 
Bengal takes her husband’s share by arrangement with his 
brethren, the instrument will be construed with reference to 
the Hindi! law in order to determine the estate she has 
obtained, (Z>) but in the case o f  Musst. Bhagbutty TJaee v, 
Ghowdry Bl/olanath Thalcoor (c) the Judicial Committee 
construed a will as a family settlement, completed by a 
docum ent executed by an adopted son, whereby the widow 
became entitled to use as she pleased and invest as she 
pleased, as her separate property all that she derived from 
the estate given to her for life.

The Courts refuse effect to an intended perpetuity in 
favour o f  mere private persons even though it is disguised 
as a religious endowment, (d) It  is only in such a form

(а) Bhoobim Mohini Debya v. Hurrwh Clmncler Chovjdhry, L. R. 51. 
A . 138. See Krishnardv Qanosh v. Itangrdv, 4 Bo. II. C. R. 1 A. C. J.; 
and Bahirji Tannaji v. Oodatsing et ah, .Bo. II. 0 . P- .1. F. 1872, 
No. 33; Rajah Nm-sing Deb v, Roy Koylasnath, 9 M. I. A. 55.

In the case of a grant to a Nadg&yda (a headman of a district) by 
Tippu Sultan, it was contended that the expression “ aulad atlad”  
in the Persian implied and necessitated a descent different from what 
the Hindu law prescribed in a family subject to a rule of impartibi- 
lity. It was ruled, however, that the words might be construed as 
meaning “ hereditary not merely personal,” and it was said “ tins 
precise devolution of the estate would nevertheless be governed by 
the law to which the grantee was subject so far as this was consistent 
with keeping the estate together so as to afford a means of support 
to the office to which: it was attached.” Timangdvdd v. Rwngangbvdd, 
Bom. H. C. P. J. F. 1878 p. 240, atp. 242. Comp. Bam Led Moolcerjee 
v. Secretary of State for India, L. It. 8 I. A. at pp. 61-62; lie j  ah 
Venkata Narasirnha Appa, Bio  v. Raja Karayya Appa Row, L. It. i I. 
A. pp. 38, 48, 49; and as to the preservation of the estate for the 
intended purpose, see Raja Nihnoney Sing v. Bakranath Sing, L. ft.
9 I. A. 104.

(б) Si-eemdt'j Ra,butty. Dossee v. SibcJmnder Mv.llick, 6 M I. A. 1.
(cl L. It. 2 I. A. 256.
(of.) Shoohnoy Ohunder Bass v. Monahan Dassi, I. L. R. 7 Calc. 

269. See Kufr-am Asima Krishna Deb v. Kumara Kwmara Krishna 
Deb, 2 Beng. L. R. II O. C. J.

f«§
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perhaps that a perpetuity could be devised̂  as the creation 
of a right can be only in favour of a person in existence at 
the time of the declaration.(a) An idol does not expire, and 
the emoluments of its service may be limited to a family, (b)

(а) Tagore case, sufriss.
(б) .See below. The ideal personality of the idol is recognized iu 

many cases, as in Hondo v, Ilabuji, Printed Judgments for 1881, p. 387,
•and Jnggodumba Dossee y. Puddomoney Dossee, 15 lien. L. 11. 318.
Under the Roman law the res sacrae in the higher sense were 
dedicated to the public divinities, and this dedication required the 
concurrence of the public authority. When Christianity became the 
religion of the Empire the same principle was recognized, though 
the object of the dedication was changed, and it found its way into 
England as into other countries with an omission in great part of the 
condition of the assent of the sovereign authority, until at a later 
time the laws of mortmain reasserted the interest of the State in its 
territory. The .sense of the dominant interest of the sovereign 
makes itself manifest even amongst the pious Hindfls in N&rada’s 
rule, that “ whoever gives his property away {i e. makes a religious 
dedication, as gifts for merely secular purposes were discountenanced) 
must have a special permission to do so from the king. This is an 
eternal law”  (M r. Transl. p. 115). See Vyav. May. Oh. IV. Sec.
VII. para. 23. Besides the higher res sacrae the Romans had the res 
idorae of each family descending as an integral part of its estate.
These disappeared with the growth of Christianity, but traces of 
them are to be found still. In India these sacrae privatae are still 
intimately connected with the heritage. No legal restriction has been 
placed on the dedication of property to either public or private 
religious purposes; but in the latter case, though not in the 
former, the consensus o f the whole family may annul the dedication.
Per Sir M. E. Smith in Koonwar Doorganath Boy v. Ramcliunder Sen,
L. II. 4 I. A. at p. 58, and -see Rajendrcmath Bait v. Shekh Mahomed 
Lai, h. 11, 81. A. 185; Jaggnt Moliini Dossee v. Mt. Sokheemoney Dossee,
14 M. 1. A. at p 302; see also Maharanee Brojosoondery Bebea v. Ranee 
Luchmee Koonwaree, 20 0. W. R. 95; Sabbdraya Gnrakal v. Chellappct 
Mudali, I. L. R.4 Mad. 315 ; VenkateSwara lyaipy. Shekhari Varma, L.
R. 8 I. A. at p. 149; Khusalehand v. Mdliddtwgiri, 12 B. H. 0. 'ft. 214 ■
Manohcir Ganesh v. Keshavram .Tehhai, Bom. II. C P. J. 1878 p. 252; 
Dhadphcile v. Gurov, I. L. ft. 6 Bom. 122. That a stranger, though a 
Brahman, cannot be intruded as the celebrant of private ceremonies, sea 
Ukoor Doss v- Chunder Sek/tur Boss, 3 C. W R. 152. The inalienable

34 a
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According to the Viramitrodaya (a) a conditional gift is 
invalid (as under the Mitakshara law). Tho instance adduced 
might be construed as one of conditional defeasance. It is 
that of ornaments bestowed on a woman subject to a condi
tion against using them except at particular festivals.. A 
gift so conditioned,, Mitramisra says, is void, but it 
seems rather that the gift is complete but subject to a con
ditional defeasance (l) or else that the condition or condi
tional revocation is void. It is a recognized principle that 
a mere licence, however liberal, to a woman and to her 
exclusively, to use ornaments on particular occasions (<;) and 
on those only, does not constitute a gift, (d) The ownership 
remains with the husband or other licensor; and forms part 
of the property to be divided in a partition, fe) A con
ditional gift is not as such reckoned amongst those which 
are essentially void by Narada.(/) The word upadhi, which 
Mitramisra construes as “ condition,”  usually implies fraud, (</) 
and every gift, it would seem, is by the strict Hindd law

character ofland consecrated to religious purposes has been generally 
recognized under the Roman, Christian, and Mahomedan systems as 
well as by the Hindd law, and under all has sometimes been felt as 
an embarrassment ;gee Ortolan Inst. v.II. p. 230ss ; Bowyer, Civ. Law, 
p. 69 ; Spelman Denon Tern. Eceles. Oh. VI. Ham. Hed. B. XV. As to 
the respect due to sacred property under different circumstances see 
Grotius, De Jur. B. et. P.Lib. III. Cap. V. § II, compared with Vyav. 
May. Ch. IV. Sec. I. para. 8.

(a) Tran si. p. 221.
(4) Comp, the Transf. of Prop. Act,TV. of 1882, Sec. 126.
(c) Vishnu VII. 22.
(d) Kwmaram Dayaram v. Einibkay Virbhan, Bom. II. C. P. J. F. 

1879, p. 8. Sue below on-Strtdhana. Under the English law a gift by a 
husband to his wife of ornaments makes them part of her parapher
nalia, of which she cannot dispose without his assent during his life.
See Graham r . Londonderry, 3 Atk. 394.

(«) Infra, Bk. II. Introd, § 5 B. ad jin . ; Vyav. May. Ch. IV.
Sec. VII. para. 22; 2 Str. II. L. 424, 370.

( / }  Transl. p. 5.9 ; Vyav, May. Ch. IX. 6. Cornp. Laehmi Narain 
v. Wilayti Begum, I. L. R. 2 All. 433.

tg) See Col. Dig. Bk. II. Ch. IV. Sec. II. T. 54, Comm.



accompanied by  a tacit condition o f revocation i f  the intended 
purpose be not fulfilled.(a) R egard being had, then, to  the 
principle that a decision in such cases must be governed by 
the reason o f the law, (b) it seems that a condition  subsequent 
does not invalidate a gift, though a condition precedent 
may do so through preventing any present change o f ow ner
ship or o f possession as owner, (c) while a condition sub
sequent which is repugnant to the estate granted, as 
recognized by  the law, ia to  be deemed void, (d) N ow

(a) Narada, Transl. p. 60; Col. Di. Bk. II. Oh. IV. T. 58, 56, 
Comm.; Manu VIII. 212.

(b1 Col. Dig. Bk. II. Ch. IV. T. 28, Comm, sub fin.
(c) See Book I. Ch. II. § 7, Q. 17.
(d) Under the Roman law there were transactions which did not 

admit of a condition or a term annexed to the generation of the 
proposed legal relation, see Maine’ s Anc. Law, Ch. VI. p. 206 (3rd ed.),
Goud. Pand. 155, and the chief expressions of will as in marriage, 
divorce, adoption and partition repel as incongruous the suspensivo 
effect of a postponement of the completion of the intended purpose 
which leaves the most weighty interests in uncertainty, and clogs 
intermediate acts of daily necessity with paralysing doubt. The 
principle, though not precisely formulated, is one which operates in 
the English law in cases not left to the unfettered volition of the 
parties. It extends even to the acceptance of a hill of exchange 
(see Act 26 of 1881, Secs. 86, 91p Here the promise is absolute, 
the right immediate, though the fulfilment is deferred.

That a condition subsequent could not be annexed to marriage 
was held in Seetaram alias Kerra Herra v. Mnsd■ Alieeree ffeerame,
20 0. W. E. 49 C. E. Whether a father giving his son in adoption 
can abandon the son’s rights arising from the adoption, as ruled in 
Chitko Raghundth. v. Jmaki (11 Bom. H. 0. It. 199) was questioned 
by the Privy Council in Ramasamni Aiyan v. Veneataramaiyan, L. R.
6 I. A. at p. 208, and the High Court of Madras has declared that 
the adopted son on attaining his majority may get any such arrange
ment set aside. See Lakshamana Ran v. Lakshmi Ammdl, I. L. E. 4 
Mad., at p. 163. An agreement was pronounced null by the Sastri 
whereby an adoptive mother obtained from the son she adopted a 
resignation to her of the bulk of the family property. Such an 
agreement could not, the Sastri thought, be annexed to sonsHip, and 
he assigned to the adopted son the full rights of an heir subject to the 
obligation of maintaining the adoptive mother. Adoption, Q. 15, MS.

(!(m1 , iSL
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owners!)ip when it subsists singly is recognized as consist
ing in a right to deal with the object owned at-pleasure, (a) 
and though some kinds o f  property cannot bo freely 
disposed o f  by the representative ow ner either on account 
o f other persons being  interested or because o f  the n e 
cessary preservation o f  the corpus o f  the property for 
particular purposes, (b) yet generally the ownership implies 
a power o f alienation (e) as well as o f  use ancl abuse, 
except so far as the public law may be infringed (d) by  any 
proposed dealing with the property. A  grant, therefore, 
o f ownership or a will (e) with a condition  against alienation 
or the other common uses o f  ownership operates while the 
condition is void as repugnant to the ownership c re a te d .(/>
It must be assumed that the grantor rather intended his act 
to be effectual than ineffectual even though he should fail to 
secure the performance o f  some condition legally im possible 
or injurious j and the courts representing the State are not 
called on to give effect to commands or engagem ents which 
would violate their “ dharm,r or cause m ischief to the com 
munity. ( g ) But the grantor may stipulate or provide for

(«) See Viramit., Tronsl. pp. 34, 138. Narada, quoted Cot. Dig. Bit
'll. C'h. IV. T. 6'.

(i) Ndrdyan v. Uhirddmon, I. L. R. 5 Bom. 393. See above, p. 109.
(c) Nfi.ra.da, ut tupra; Col. Dig. Bk. II. Ch. IV. T. 30, Comm.; 

Yiramit. Transl. p. 138.
{d) Col. Dig. Bk. i n .  Ch. II. T. 28.
(e) Cally Nath Naugh Ghowdhry v. Chunder Nath Naugh Chovj- dhry. I. L. R. 8 Cal. 378.
( / )  In the case of a charitable endowment an opposite principle 

prevails. Property sold in execution of a decree against a Mabanfr 
who had mortgaged it was recovered by the Vairagis associated with 
him as incumbered by a patent breach of trust which the Sasfcri said 
entitled the Society to set the Mahant and his transactions aside.
Q. 86, MS., Surat, 27th Feb 1852.

(g: See Mann Ch. VIII. Sec. IV. para. 1 ; Col. Dig. Bk. LII..
Ch. 11.T. 28.
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various advantages to himself or to others (a) arising out of 
the property and so far diminish the advantages of the pro
prietor in it. Co-owners, too, may make similar arrangements 
inter se as to their common property, (b) reserving rights for 
instance to themselves in stated mutual relations during and 
after a life interest which they join in granting, (e) These 
stipulations the grantee personally must observe, and so 
must his heirs, as the Hindu law attaches a sacred value to a 
promise, (d) but how far precisely they adhere to the property 
in the hands of alienees, that is, to use the English phrase,
“  run with the land,” can be determined only by degrees 
as actual cases arise, (e) The Hindu law emphatically 
bids the judge to prevent the success of a fraud, ( j  ) and 
thus not only the doctrine of enforcing a representation 
which has been acted on (g) but of the obligation passing 
with the ownership (/<) where public policy approves of the 
connexion, to a person who takes with notice of it, would be 
enforced in as full consistency with the Hindfi la.w as with 
the English law. (!) The law of Registration now enables 
every one whb reserves any part of the ownership in property

(a) Colly Hath Naugh Chowdry v. Chnnder Nath Naugh Chowdhnj,
I. L. II. 8 Cal. at p. 388

(5) NUkanth Canesh v. Shivram Nagesli, Bom. II. C. P. J. I'. 1878, 
p. 237.

(o) A stranger to such an arrangement or to an award, though a 
relative, cannot rely on admissions in it, or relating to it, as a ground 
for rights to which the law does not entitle him. Ganga Sahai v.
Sira Singh, 1. L. R. 2. All. 809.

(d) Narada IT . g.Transl. p. 59 ; Vyav. May; Ch. IX. Sec. II. ss.;
Col. Dig. Bk. I I  Ch. IV . T. 3, 4, 5.

(e) See Transf. of Prop. Act, I V. of 1882, § 40.
( / )  Manu T i l l .  165; Col. Dig. Bk. IV . T. 184; Vyav. May.

IX.'. 10.
(<7) See per Lord Cottenham in Sammersley v. T)e Biel, 12 0. P. 61 n.
(h) Western v. MacDcrmott, L. R. 2 Ch. Ap. 72 ; Leech v. Schweder,

L. R. 9 Ch. A. 465, 475.
({) Juggutmohinee Dossee v. Sookhenwney Dossee, 17 C. W. R. 41 

C. R.
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of which he is disposing to give virtual notice of this to 
every future purchaser, (a) The omission to register any 
material stipulation will, in general, except in insignificant 
cases, deprive it of effect as an interest in the land, and 
perhaps turn the presumption of apparent fraud against 
him who has failed to take an obvious precaution, (b)

The law of gift has been discussed with great subtlety 
by the Hindu lawyers on account of its close connexion with 
the law of sacrifices. The necessary concurrence at the same 
moment of the will of the donor and donee in passing some 
definite existing object from one to tbe other is usually insist
ed on (c) as a means of completing a gift; but Jagannatha 
points out that a debtor releases himself by assigning 
something yet to come into existence, (d) and that an 
assignment of a periodical income operates necessarily 
through a past volition on each instalment as it falls due. (e) 
Hence, he says, the gift of property is valid though it be

{a) See Act III. of 1877 ; Transf. of Prop. Act, I V. of 1882, § 54, 59,
107, 123; lehharum Kalidas v. GovmdraniBlifnvanislian^ar,!. L. E. 5 
Bom. 653; Solhdgchand v. Khupchand Bhdichand, I. L. It. 6 Bom.
193; B 'puji Baldl v. Satyabhamabdi,1 . L. R. 6 Bom. 490.

(5) Comp. Tdrdchand v Lalcshvian, I. L. R. 1 Bom. 91.
(c) SeeVlramit. Tr. p. 31 ss; Dayabh. Ch. I. paras. 21-24; 2 Str.H.

L. 427; Vithalmv Vamdev v. Chernaya, Bom. H. C. P. J. I 1. 1877, p. 324.
Comp, the Transf. of Prop. Act, IV. of 1882, § 122, 124.

(fit) Col. Dig. Bk. II. Ch. IV. T. 43, Comm. The right in such a case 
passes immediately; it is the fruition of the right which is future.
Comp. Savigny, Sytst. § 385.

(«) See Collector of Surat v. Festonji Ttultonji, 2 Morris 291, cited, 
in Maharavdl Mohmsingji Jeysmgji v. The Government of Bombay, l i 
lt. 8 I. A. at p. 84. Bat in the case of Babu Doolichand v. Bubu Birj 
Bhookan (decided 4th Peb. 1880) the Judicial Committee declined to 
affirm the principle that a merely expectant interest can be the sub
ject of sale under the Hindi! law- It is improbable, their Lordships 
say, that the principle o f the English law which allows a subsequent
ly acquired interest to feed the estoppel can be applied to Hindi! 
conveyances. Where the Transfer of Property Act, IV- of 1882, is in 
force, its provisions and exceptions must be considered along with 
this and similar judgments. See Secs. 43, 54 of the Act.

I  IfiT
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accompanied by the donor’ s retention o f  a life interest, (a) 
and so in the case o f  Muhaluhmee v. Three grandsons o f  
K ripashoohd, (b) it was said that a gift in Krishniirpan 
(religions charity) was good though possession was retained 
by the owner.(c) In  the case at 2 Macn. lx . L. 20 / it is said 
that a gift may be accompanied by the donor’s retention for 
life ; but then bis subsequent gift accompanied by  possession 
supersedes the deferred one. This would reduce the remain
der arising on the donor’ s death to a mere equitable right, (d) 
but the creation o f the deferred right is at any rate not incon
sistent with the Hindu law; and now by means o f  registration 
having virtually the effect of possession (e) great safety ma.y 
be given to rights which are to bo enjoyed only in the fu
t u r e ^ / )  In  the case o f  a near relation a mere gratuitous 
agreem ent thus becom es binding, though as between 
strangers void.(fir) A s to all persons, however, it is .said 
“ N othing in this section shall affect the validity as 
betw een the donor and donee o f  any gift actually made.”  (A)
W hen the “ gift is actually m ade”  is left apparently to 
be governed-by the law of the parties, ( i) and so amongst 
the Hind As by principles already partly considered, ( j )

(a) Col. Dig. Bk. II. Oh. II. T. 43, Comm.
(b) 2 Borr. R, at 561.
(c) See however Lalubhai Surchand v. Bdi Amrit, I. L. R. 2 Bom. 

at p. 331.
(d) See Lalubhai Surchand v. Bad Amrit, I. L. R. 2 Bo. at p. 331.
(c) 16., pp. 319, 332.
i f )  Abadi Regaon v. Asa Ram, I. b . R. 2 All. 11)2. See Act XII. of 

1877 See. 50; Transfer of Property Act, IV. of 1882, Secs. 54, 58, with 
See. 5 where the Act is in force.

{(/) Indian Contract Act, IX. of 1872, Sec. 25.
(It) No reference to the enactment is made in the case of Nasir 

Husain v. Mata Prasad, I. L. R. 2 All. 891.
(i) See the Transfer of Property Act, IV. of 1882, Secs. 122, 124.
(j)  Under the English as under the Hindt law (see Col. Dig. Bk. V.

T. I, Comm. (vol. II. p. 514 bond. Ed., vol. II. p. 191. Madr. Ed.) “  It 
requires the assent of both minds to make a gift as it does to make 
a contract,”  per Mellish, L. J., in Hill v. Wilson, L. R. 8 C. A. 896.
But see also por Lord Mansfield in Taylor v. Horde, 1 Burr, at p. 124.
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Whether a gift valid as against the donor is to all intents valid 
as against his representatives and bis coparceners in a joint 
estate, is a point also left to be determined by the law of 
the parties, (a) The distinction which the legislature bad in 
view was probably one between the donor and his represen
tatives on the one hand and his creditors or persons having 
claims on the property on the other. A Hindi! husband, it 
has been held, cannot alienate by a deed of gift to his 
undivided sons by his first and second wives the whole of 
his immoveable property though self-acquired, without making 
for his third wife, who has not forfeited her right to 
♦laintenance, a suitable provision to take effect after his 
death. After the husband’s death, she is entitled to follow 
such property in the hands of her stop-sons to recover her 
maintenance, her right to which is not affected by any 
agreement made by her with her husband in his lifetime.
Her right is merely an inchoate right to partition, which 
she cannot transfer or assign away by her own individual 
act j and unless such right has been defined by partition or 
otherwise it cannot be released by her to her husband. (6)

By the Hindi! law, sale of land to be effectual had formerly 
to take the shape of a gift, (c) The rule as to delivery and 
acceptance applies therefore equally to the one as to the 
other. But the Courts, in order to defeat fraud, will give an 
assistance to a purchaser for value which they will not to a

(«) As to coparceners see Pandurung v Sam, Sel. Rep. 186; Lakeh- 
man IMdd Ndi/c v. Rdmchandra Dadd Ndik, hi It- 7 I- A. 181 ;
S. C. I. L. R. 5 Bom. 48 ; Suraj Bunsi Koer v. Sheo Proshad Singh,
L. R. 7 I. A, 88.

(b) Narbadabdi v. Mahddev Narayan, I. L. It. 5 Bom. 99.
(c) Lalubhai Surchand v. Bdi Amrit, I. L. R. 2 Bom. 299 ; 1 Str. EL 

L. 19. The exception of religious gifts from the general inaliena
bility of the family estate under the early Hindi! law had a close 
parallel in the Saxon and other Teutonic laws in Europe. Grants to 
the Church might bo made without the concurrence of heirs, yet in 
Europe, exactly as in India, it was usual to obtain the signatures to 
a grant which might afterwards be disputed of ail the person#
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mere gratuitous promisee («) whose right, indeed, unless 
the transaction has been a “  gift actually made,” is, as we 
have seen, made null by the Indian Contract Act,

Though a proprietor cannot create interests of a kind 
unknown to the law, or give to his property an eccentric mode 
of devolution, and though his powers in these respects are 
more narrowly restricted by the Hindu than by the English 
law, (b) yet he can carve ont of his ownership many 
interests which his successors most recognize, (c) Thus as 
to his self-acquired property he enjoys a virtual freedom of 
disposition as to the persons to be benefited by estates in 
themselves legal, (cl) As to the inheritance, his son’s equal, 
rights do not prevent hiui from burdening it with debts not 
prodigally or profligately incurred, (e) If he dies with 
debts unsettled, but not secured by a specific lien, they do

interested. See Lex Sax. X V ; Daboulayo Histoire dn Droit de 
Propriety Pomjiere en Occident, Lib. VIII., Oh. I. The first charters 
of book-land ip England were granted to the Church, through 
which grants to laymen came in. See Stubbs, Const. H ist. I. 1<»1, hit.
T. of Kent, pp. 15, 16; Mit. Ch. I. Sec. I. para. 82; Vyav. May.
Ch. IT. See. 1, para. 2 ; Col. Dig. Bk. II. Ch. IV . Text 33; Bk. V.
Ch. VII. T. 890.

(a) See Coleb, in 2 Str. H. L. 438, 434.
(J) 1 Str. II. L. 25.
;(c) See Ginlharee lali v. Kantoo Lull, L. B. 1 I A. 321; Suroj 

Bund Koer v. Sheet Proshad Singh, L. B. 6 1. A. at p. 104; Jatha 
m k  v. rmkt&p&, I. L. It, 5 Bom. at p. 21. The second proviso m 
Buie IV . Sec. 11 Madras Act 8 of 1865 does not apply to leases which 
are bond fide and valid under the general Hindi! law;—only when they 
are a fraud upon the power of the grantor’s successor as manager 
and to the prejudice of the successor.

(d) See Mit. Ch. I. Sec. I. para. 27; Vyav. May. Ch. IX. Sec. 5;
Smriti Chand. Ch. II. Sec. I. paras. 22, 24, qualifying Ch. V III. 
para. 25 ; Madhavya, paras. 16, 5 ; Coleb. m 2 Str. II, L. 430, 441; 
Varadraja, pp. 5, 8 ; 'infra, Bk. II. Ch. I. Sec. 2, Q. 2 and Q. 8.

(e) Col. Dig. Bk. II. Ch. IV. T. 15, Comm.; Humooman Permud 
Panday v, Mvmt. Babooee Mwnraj Koonweree, 6 M. I. A. at p. 421.

25 h
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not form a charge on the estate itself, (a) though the heirs 
taking the estate are so far answerable, (b) It is assets for 
the discharge of the father’s debts, (c) A gift w i thin reasonable 
limits to any child must be given effect to, (d) and so mast a 
provision for a wife, a concubine, or an illegitimate child. (e) 
These dependents are indeed entitled as of right to a 
provision even against the terms of a will ( / )  or a gift, (y)

(a) Oirdhareo Loll v. Kanioo hall, L. II. 1 I. A. 321 ; Jamiyairam 
v. Parbhudhas, 9 Bom. H. C. R. 116.

(5) Oolagappa Ohetty v. lion. D. Arbuihnot and others, L. R. 1 I.
A. 268.

(e) Mnttayan Ghettiar v. SmgiU, L. R. 9 I. A. 128.
(d) Viramit. Tr. p. 251; 1 Str. H. L. 21. A  gift by a Joshi of a 

material part of his vatan to his daughter’s children was pronounced 
void as against his adopted son who, however, it was said must 
make good a present of a reasonable portion, Q. 712 MS. The 
testamentary power under the Roman law seems to have received 
recognition on account of its enabling the testator to provide for his 
children in some measure according to his affection for them. See 

-Maine, Anc. Law, Chap. VII. p. 218 (and this Section sub fin).
(«) Safet y. Bari, Bom. H. C. P. J. I t  1877, p. 34; Rahiv. Qovvnda,

I. L. R. 1 Bom. 97- The mistress, it was said, must not alienate the 
house given to her by her patron, Q. 712 M. S.

( / )  Comiilmoney Dossee v. Ramanath Bysack, 1 Fult. 189.
(cy) Narbaddbai v. Mahddev Nardyan, I. L. It. 5 Bom. 99 ; Jamna v. 

Machul Sahu, I. L. S . 2 All. 315.
The Hindi! jurists who recognize the power of a father to make 

away with the patrimony, though he incurs sin in doing so, point to 
remedies analogous to those provided by the Roman law. The son 
has a right of interdiction to prevent improvident alienations. Mit.
Ch. I. Sec. VI. paras. 9, 10; and this the Sastri said applied equally 
to the adopted Bon and the brother, Q. 1735 MS. He may claim to 
have the gift or disposal set aside if he be thus impoverished as 
implying mental derangement on the part of the donor. Col. Dig. Bk.
II. Ch. IV . Sec. 2, T. 53, 84. Comp. Vyav. May. Ch. IX . 3, 6, 7. For 
the Roman law .see Voet ad Pand. Lib. X X V II. T. X . paras. 3, 6, 7;
Inst. Lib. II. Tit. X V III., and Voet ad Pand. Lib. X X X IX . Tit. V . 
paras. 36, 37; Ortolan ad Inst. § 787 ss. 799; Poste’s Cains, pp. 51,205; 
Mommsen, Hist, of Rome, B. I. Ch. X I., Eng. Transl, vol. I. p. 161.

SSL
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though not aa against a sale for the payment of a family 
debt which it is the duty of the head of the family to pay. (a)

The general injunction to perform a father’s promise must 
be regarded now rather as a moral than as a legal precept, 
and the .obligation to pay the debts of the father does not 
extend to those of the other members of a family, even of a 
joint family, unless they have been contracted for the com- 
mon good or under pressure of some severe necessity.(6)
When there are no sons or grandsons holding a joint estate 
with the ancestor the line of succession is prescribed by law • 
but, subject to provisions for maintenance, the property is 
entirely at the disposal of the owner notwithstanding the 
existence of collateral heirs, (e)

There does not seem to be good authority for saying that 
the person giving property to the members of a Hindh 
family can impose on them such terms as that they shall 
become divided or remain undivided, (d) The decision in.
Ganpat v. Morola, (e) may have proceeded upon a misappre
hension of Balambhatta’s comment on the Mitakshara Ch. I.,
Sec. II., para. 1. ( / )  Sons cannot bo made separate inter 
se against their will, since partition itself is defined as a 
particular kind of intention, (y) in the absonce of which 
therefore it does not exist. So the declaration of such 
intention will constitute partition, and cannot be prevent
ed. (h) The grantor may bestow separate interests on

(a) NatcMarammal v. Gopal Krishna, I. L. R. 2 Mad. 126.
(h) Mifcftk. Ch. I- Sec. I., paras. 28,29; 2 Str. H. L. 342; Col. Dig.

Bk. I. Ch. V . T. 180,181.
(c) See Coleb, in 2 Str. H. L. 15 ; above, p. 139.
{d) See Macxundds v. Ganpatrao, Perry’ s 0. Cases, 143.
(e) 4 Bom. 11. C. R. 150 0. 0. J.
( / )  See infra, Book II. Introcl, § 4 C .
(,«/) Yyav. May. Ch. IV. Sec. III. para. 2; infra, Book II. Ch. III.

S. 3, Q. 6, and Book II. Ch. IV. Q. 8.
(h) Moohoond hall Sha v. Ganesh Chandra Sha, I. L. R, 1 Calc.

104 ; Rajmder Dait v. Sham Cliand Mitter, I. L. R. 6 Calc. 106,116.

/ ..v' ■ 1 ' r ' .
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members o f  a joint fam ily, or a jo in t interest on 'separated 
m em bers; but be cannot thus effect .their status inter se.
A s separate properties may be held by  members o f  a united 
family, (a ) they may take an estate as  tenants in com m on 
side by  side with their inheritance and its accretions held in 
union, and separated members may take a property as jo in t 
tenants or -a s  partners, (b) but their interests and mutual 
relations are in such a case and without a reunion, essen
tially different from those of a jo in t Hindi! family. The 
sacrifices continue separate, and this makes a true unity 
o f the fam ily im possible. It follows that property given 
to Hi n d !s , though it may be subjected to charges as 
already shown, cannot b e  controlled in the hands o f  the 
donee by  fantastic directions as to its enjoym ent or devolu
tion or by accom panying conditions on matters which the 
H in d ! law intends to leave to the religious feeling (c) or 
the w orldly wisdom o f  the owners for the time being, (d)
The law itse lf prescribes many regulations for the preserva
tion and welfare o f  the family which is its principal care, (e)
It allows for the varying rules o f custom , ( f )  and having done 
this gives but little scope to the caprices o f  individuals.
I t  accepts indeed a theory more com prehensive even than 
Plato’ s (g ) o f  the inherent nullity o f  acts which, on  account 
of their eccentricity, im plying injustice, may he ascribed to 
a disturbance or perversion o f the faculties.(h)

The historical reason for the limited powers o f  disposition 
allowed to owners by the Hindu law is probably to be found

(0) See Vdsudev Bhai V- Venkalesh Sanbhdv, 10. Bom. H. 0. It. at 
pp. 157, 158.

(5) See Rampershad v. Sheo Churn Doss, 10 M. I. A. 490.
(c) So under the Roman law, see Goudsmifc, Pand. p. 168.
(<!) See Maccundds v. Ganpatrao, Perry, Or. Gases, 143, and Abdul 

Oannee v. llusen Miya, 10 Bom. H. O. B. at p. 10.
0) See 1 Str. H. L. 17.
(f) Col. Dig. Bk. Y. Oh. V. T. 365.
(g) See Grote’s Plato, III. 396.
W  Co!. -Dig. Bk. II. Ch. IT . See. IT. Art. III. ; Yyav. .May. Oh.

IX. paras. 6, 8 ; Yivada Ohintamarii, Tr. pp 82, 83.
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in the ancient idea of the inalienability of the patri
mony. (a) • This allowed mortgages but prevented sales, (b)
The mortgages were usually accompanied with possession, 
and the lien by degrees became confused very often with 
ownership. Then gifts to religious uses were highly com
mended. (c) They were, in principle at least, inalienable 
and irrevocable (d) even by the sovereign, if the strongest 
imprecations on him who should resume a grant could make 
them so.(e) It was impossible that these should bo attend-

(a) This may have been developed from the sacredness of the house 
and the curtilage at a stage in which the labour o f clearing the land 
from trees formed the only appraisable element of the value of any 
holding. The lot was consecrated to those who had cleared it as a 
safeguard against invasion and alienation both. Comp. Grote’ s Plato
III. 3&0, It. has been found in some cases, as in the Canara 
Forest case, referred to in the next note, that persons who in remote 
places had consecrated shrines to the honour of the forest gods, 
supposed to be protective against tigers and miasma, and maintained 
a rude . worship to these divinities, claimed on that account a 
lordship of the tract; which was acquiesced in by immigrants 
through superstitions fear, Continued, enjoyment grew in time into 
a kind of ownership, which it was then attempted to assert with all 
the incidents belonging to it under an advanced system of individual 
and exclusive proprietary right. Comp. Lavol. Prim. Prop. 24, 104,
121.

(b) Hit. Ch. I. Sec. I. para. 32. See 6th Report on Indian Affairs, 
p. 130, as to the mortgages of Canara redeemable after any lapse of 
time, and Bhdskardppd v. The Collector of North Kdnara, I. L. II. 3 
Bom, at p. 525, and comp. Tapper, Pan}, Oust. Law, vol. II. pp. 89, 15

(ic) Mifc Ch. I. Sec. I. para. 32; Mann IV. 230, 235.
(d) Vyav. May. Ch. IX. 6; Ch. IV. Sec. VII. paras. 21, 23; Col. Dig,

Bk. V. Ch. V. T. 365; Namy'tm v. Chintamon and another, I. L. R. 5 
Bom. 393; Maharanee Shibeseouree Delia v. Mothooranath Aeharjo,
13 M. I. A. at p. 273; The Collector of Thanna v. Ilari Sitarem,
Bom. H. C. P. J. F. 1882, p. 204 S. C ; I. L. R. 6 Bom. 546.

(e) It is interesting to compare with the familiar “  60,000 years in 
ordure ”  in the Hindd grant the invocation of the fate of Dathan 
and of Judas on those who should resume an ecclesiastical grant in 
Europe. Annul. Bened. II. 702, “  Veniam eonsequantur quando eon- 
iseenr.virus diabolus. ”  Marculf. Lib. II. Form. 1. See Lab. op. at, 
p. 303, compared with Ind. Antiq. vol. XI, pp, 127, 162.
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ed witli tlio manifold limitations by which in dealing with 
purely secular property a settlor or testator might endeavour 
to mould the interests of successive generations and provide 
for the reversion of the property in particular events. Sales 
as they were introduced had to take the form of gifts, (a) 
and were thus made equally without qualification or reserve.
The united family, however, providing by birth or by adop
tion a heres necessarius in almost every case, and making 
tho assent of sons necessary for the disposal of immoveable 
property, (b) acted as a continual check on the ingenuity 
and even on the wishes of the class of proprietors. It would 
be almost impossible to obtain the acquiescence of the 
co-owners in any settlement to which they were not 
bound to submit, and the ancient lawyers unaided by 
powerful coui'ts of conscience had not hit on the manifold 
applications of uses. The unchangeableness, too, of the 
political and social condition of the Hindus during many 
centuries favoured the natural immobility of an essentially 
religious law. The manes had to be duly honoured, (c) the 
present and the coming generation provided for, (d) while 
little or nothing occurred to tempt proprietors from the 
worn track of past centuries. Tho widely-spread Maho- 
medan rule prevented for six or seven hundred years the. 
growth and continuance of Hindi! states on a great scale, 
and the development, if it were possible, of a progressive 
Hind ft polity. Men were driven in upon their families and 
their traditions as their only available centres of interest, 
while externally none of the astounding changes of physical 
circumstances which have marked the period of British 
dominion, arose to break the shackles of custom, and to arouse 
dormant intelligence to new possibilities of making wealth

(а) Lalubhai Swrehand v. Bdi Amrit, I. L. R. 2 Bom,, at p. 331;
Col. Dig. Bk. V. Ch. VII. T. 390; Mit. Oh. I. Sec. I. para. 82.

(б) Mit. Ch. I. Sec. I. para. 27; Ranganut v. Alchama, 4 M. I. A. 
at p. 103; Pdndurang v. Nam, Sel. Rep. 186. See above, p. 192.

(c) Manu IX. 1858.
(<*) Mit. Ch. I. Sec. I. para. 27.
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and of dispensing it, Some little movement there was : the 
legislative and systematizing faculty showed itself in such 
works as those of Apariarka and of Rudra Deva, (a) the 
mrityu patra and the gift in trust, the mortgage and the 
lease in their manifold forms supplied a foundation on which 
a whole system of Hindu equity and of interests in estates, 
no less far reaching and complicated than those of England, 
might have been built up; but though the materials were 
at hand the circumstances were wanting in which they could 
he organized. It was not until the British rule prevailed 
that the Hindi! found himself a living part of a great 
and progressive community, with endless incentives to 
mental activity and to the imitation of rules tending always 
to extension of the individual’s plastic power over property.
The subsequent history of the Hind! law, though it presents 
a development of several purely indigenous principles, has 
been enormously influenced by English notions. It is im
possible, even were it desirable, that these should be wholly 
cast aside: they are most in harmony with the general mass 
of English thought which is leavening the native mind ; and 
they practically afford the only common standard and source 
to which the Courts can resort, when the meagre resources 
of the primitive law fail. But the Judicial Committee in 
some of its more recent decisions has shown itself quite 
alive to the fact that the narrower peculiarities of the 
English law will not blend with the Hind! system, and has 
carefully dwelt on the points of distinction, (b) It has 
shown no favour to any extension to India of the endless 
“  dissipations” of the ownership in minute and tangled

(a) The Saraavati Vilasa.
(A) See Tagore case passim, L. R, S. I. A. 47.
“  The Hindu law contains in itself tho principles of its own exposi

tion. The Digest subordinates in more than one place the language 
of texts to custom and approved usage. Nothing from any foreign 
source should be introduced into it, nor should Courts interpret the 
text by tho application to the language of strained analogies.”  13 H.
I. A. at p. 390.
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interests, or to the paralysing restrictions on tlie use arid 
exchange of property which in England itself are now felt 
as a serious impediment to the general welfare. It seems 
likely, therefore, that in yielding to the new influences 
brought to bear upon it, the Hindu law will go forward in 
a few and simple steps to the point of adaptation to the 
actual needs of society without passing through those in
termediate stages of nominal ownership united so often with 
a real helplessness of the proprietor, the rules regarding 
which form so large a portion of the present English law.

It will have been seen that the creation of a perpetuity 
by a private person in favour of private persons is impossi
ble under the Hindi! law. (a) The nearest approach to it 
perhaps is in the case of the purohits or hereditary family 
priests. Property given to the family of a purohit as such 
for ever is of the nature in part at least of a religious endow
ment.^) In creating such an endowment there is a vir
tually unlimited power , of disposal of property fully owned(e) 
provided only thatthe support of the family and its dependants 
be not impaired, (d) The founder may provide for succes
sor's to the immediate donee who have still to come into 
being, (e) and may in some measure prescribe the mode of

(a) In a case from Penang, where the English law prevails “  as far 
as circumstances will admit,” it was held that tlxe rule against perpe
tuities was applicable as founded on considerations of public policy 
of a general character, but subject to an exception “  in favour of 
gifts for purposes useful and beneficial to the public, and which in a 
wide sense of the term are called charitable uses.”  Yeap Clicah Nev 
v. Ong Cheng Nev, L. R. 6 P. C. A. at p. 394.

(&) See 2 Str. H. L. 12,13; Col. Dig. Bk. II . Ch. III. T. 43, Comm.
(c) Col. Dig. Bk. II. Ch. IV . T. 56, Comm.; T. 8 ; T. 33 ; Dwar- 

kanath By tack v. Bun-oda Persav.d By sack, I. L. R. 4 Calc. 443; 
Lakshmishankar v. Vaijnath, I. L . R. 6 Bom. 24.

(d) See 2 Str. H. L. 12, 16, 342; Co. Di. Bk. II. Ch. IV. T. 10,
11 Comm.; T. 18 Comm.; Rccdha Molvm Mundul v. Jadoomcmee Dossee,
23 C. W. R. 369; Jivjgutmohiaee Dome v. Sookhemomj Dossee, 17 C.
W. R. 41.

(«) Klmsalchancl v. Mdhddevgin, 12 Bom, H. 0. R. 214.
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succession or the qualifications o f  the successors, (a) The 
idol, deity, or the religious object is looked  on as a k in d  o f 
human entity, (fe) and the successive officiators in worship 
as a corporation with rights o f  enjoyment bu t not generally 
o f  partition (c) or alienation except so far as this m ay bo 
necessary to prevent greater injury.(d) Such endowm ents 
are frequently founded b y  subscriptions and are augm ented 
fev gifts and bequests sim ply to the institution, (e) N o  
rules have, in a majority o f  these cases, been formally pre
scribed : the intention o f the founders has to be gathered from  
the traditional practice, and the succession is thus deter
m ined by the custom o f  each particular institution, ( J ) 
though this may have becom e embraced in some m ore

(a) “ Where the founder has vested in a certain family the ma
nagement of his endowment, each member...... . . .succeeds.. . . . . . ..per
formam doni,”  so that execution proceedings against one do not affect 
his successor in the endowment. Trimbak Bam  v. Narayan Buwa,
Bom. H. C. P. J■ F. for 1882, p. 350. “  I f a person endows a college
or religions institution the endower has a, right to lay down the 
rule of succession.” Pr. Oo. in Greedharee Doss v. Nundo Kissore 
Doss Mohunt, 11 M. I. A • at p. 421; 1. Str. H. L. 210; 2 ib. 364;
Comp. Maine, Ano. Law, Ch. VII., p. 230.

(b) Maharanee-Shibesmree Dsbia v. Mothooramth Aeharj, 13 C. W.
E,. 18 V. 0. S. C. 13 M. I. A. 270 ; Momuhee Mahomed;Akbar v. Kalee 
Chum Gecree, 25 C. W . R. 401.

(c) Viram. Tr. 249. See below Bk. II., Introd. Impartible Pro
perty and Rights, &c. arising on Partition ; 1 Str. II. L. 210, 151;
Amend Moyee Clwwdhram v. Boykanthnath Roy, 8 C. W. R. 193.

(d) See Khmdlchand v. MaMdevgvri, 12 Bom. II. C R 214; 
Manohar Ganesh v. Keshavram Jebhai, Bom. H. C. P J. F: 1878, p.
252' Narayan v. Chintaman, I. L R. 5 Bom. 393; Juggernath Roy 
Chowdbru v. Kishen Pen-shad. 7 C. W. R. 266; Drobo Misser v. 
SrUeebash Misser, 14 C. W. It. 409 ; Nimaye Churn PuM m dm  v. 
Jngendro Nath Banerjee, 21 C. W. R. 365 ; Mxdnmt Burm Swoop Dass. 
v ’Kashde Jha, 20 0 . W. R. 471; Prosumo Kumari Debya v. Goolab 
Chcmd, 23 C. W . R. 253, S. C. L. R- 2 I. A. 145.

(e) Sdmmantha Pandora v . SeUafpa Chetti, L L. U. 2 Mad. 175.
( / )  Rajah Vwmah Valia v, Ravi Vurmah Mutha, L. R. 4 I. A. at p.

83. Greedharee Doss v. Nundo Kissore Doss, 11 M. 1, A. at p. 427.
2 6  h



extensive custom, (a) And as to the management of an 
endowment, it is not competent for the holders in one gene
ration to impose rales on those of another, (b) The endow
ment once made cannot be resumed, but performance of the 
duties may be enforced, (c)

Though a religious endowment is not necessarily confined 
to a single family, (d) this ia a very common kind of 
estate, (e) and may bo attended with the usual incidents 
subject only to providing for the performance of the reli
gious functions. ( / )  In the case of other public or semi- 
public offices the exclusive right of a single family and. a 
several enjoyment of shares (<j) is usually accompanied by 
a rule of non-alienability beyond the limits of the family, as 
in the case of vatans, (h) and frequently of impartibility, the 
burden of proving which, however, rests on those who 
assert it. (i)

(a) Co. Di.Bk. III. Ch. II. T. 5; Gosmin Domlut Goer v, Bissessur 
Geer, 19 C. W. E. 215; 1 Str. II. L. 151; MalUr Sakhdram v. Udegir 
Guru Cliampatgir, Bom. II. C. P. J. F. 1881, p. 108, and the cases 
therein cited.

(b) Nor can the court prescribe such rules; Bwiwaree Chanil Thatcoor 
y . Mudden Mohnm Chuttaraj, 21 C. W. It. 41. As to attempted restraint 
on choice of a successor; see Oreedharee Dobs y . Nmidokissore Bose, 11 
M. 1. A. 405, 421.

(c) See Juggut Mohinee Boss v. Musst. Soklm Money Dosser,, 14 
M. I. A. at p. 302 ; Nam Narain Singh v. Samoon Panray, 23. C.
TV. R. 76.

(d) See Sammmdha Panda,ra v. Sellappa Chetii, I. L. R. 2 Mad. 175.
(e) 2 Str. H. L. 868 ; Vithal Krishna Joshi v. Jnant Rdmchundm 

11 Bom. II C. R. 6; Divaker Vithal v. Harhhat, Bom. II. C. R. P. J.
P. 1881, p. 106 ; Manchdmm Bhagvdnbhat v. Pranshankar, Bom.
II. C. P. J. F. 1882, p. 120.

( / )  Co. Di. Bk. II., Ch. III., T. 43 Comm.; Gan.esh Moreshwar v. 
Prabhukara Sakharam, Bom. H. C. P. .J. F. 1882, p. 181.

(g) 1 Str. II. L. 210, 2; ib. 863, per Colebrooke.
(h) See Index stib voce, and Bom. Act. III. of 1874.
(*) Timungdvda v. liangungdvda, Bom. H. C. P. J. F. 1878, p. 240.
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It has been thought that trusts were unknown to the 
Hindi! Law.(<i) Such a  notion is quite erroneous, (b) though 
it is true there has been no such development of the first 
principles as has taken place under the Equity system in 
England. The endowments just spoken of, especially when 
founded by the members of a particular caste, are very fre
quently held by trustees, (c) either the mohants hound 
to a particular appropriation of the revenues (<!) or the 
general punehayat of the caste in the town or village or a 
body chosen ad hoc. (e) Trusts for the maintenance of a 
family idol are very commonly created and g-ivo to tho 
trustee a valuable interest. The trust is dissoluble only 
by the assent of the whole family, ( f )  or of all concerned 
when tho idol is open to public worship (y).

Other trusts of a quasi-religious character are such that 
effect can hardly bo given to them (A) on account of the 
uncertainty of the purpose of the testator.

Property is not infrequently given to a husband in trust 
for his wife in which she consequently has a beneficial interest

(a) See the Tagore case, L. R. S. I. A. 47.-
(b) Mussumid Tlmkraln Sookraj Kom ar v. The Government, 14 M.

I. A. at p. 127 ; Thakurmn Rum.anund Koer v. Thaknm'm Raghunath 
Koer, L. K. 9 I. A  at p. 50.
"■.(e) Rod,ha Jeebun Moosluffy v. Taramorm Dossee, 12 M. I. A. ‘180;

Ram Dots v. Mohesnr Deb Missree, 7 0 . W. R. 448.
(d) Cioluak Chunder Bose v. Rughoonath Sree Chander Roy, 17 0 . W

R. 444.
(e) Rad'ha Jeebuh Moortujfy v. Taramome Dossee, 12 M. I. A. 380,

894; Juggut MoUn.ee Dossee v. Most. Sokheemoney Dossee, 14 M. I.
A. 289. "

(/,) Konvnw Doorganath Roy v. Ramchunder Sen, L. R. 4. 1, A. at 
p. 58- See above, pp. 184, 200.

(g) Manol.gr Qancsh v. Keshavrmn Jebhai, Bom. H. 0 . P. J.. F.. 1878, 
p. 252.

[ft) Manikbil Atmwam v. Manchershi Dlnshd Coachman, I. L. R.
1 Bom. 269. In Promotho Dossee:v. RadUka PrasadDuM, 14 Ben. L. R.
175, a dedication by will wds set aside as being in reality a settlement 
in perpetuity on the testator’ s descendants, and a new dedication, 
was made with the assent of the parties. '

• . - f
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quite distinct from her purely dependent joint ownership 
so C a lle d , in^ber husband’s property, (a) Trusts for the 

^ benefit of widowed daughters and other helpless persons are 
• pot very ulkcommon. (h) The remedy in case of failure is 
a revooatidti of the gift or a defeasance of the estate given to 
the trustee (a) but the purpose being recognized as beneficial,

' effect may be given to it according to the law of reason, (d)
* and now it is recognised that the Courts should rather 

enforoe a performance of the trustee’s duty than allow the
(a) It is substantially the “  dotal ”  estate of t he French and other 

European continental systems. See Col. Di. Bk. II. Cli. IV. T. 28 
Comm., T. 29 Comm., T. 30 Comm.

(b) See 2 Sfcr. TI. L. 234. A settlement may be found in the case of 
Subedar FTusseinshakhan Sayedshakhan, Bom. H. C. P. J. F. 1882, p.
247, which, though in that case made by a Mahomedan, follows in 
form and substance a pattern common amongst Hindus. The settlor 
being old gives to his son his whole property with a charge to main
tain and shelter his step-mother, sister and other dependants. 
Provision is not made, probably through oversight, for the settlor’ s 
own subsistence. If this had been added we should have had the 
common form ..of n.Mrityupalra, a settlement operating substantially 
as a will.

(c) Col. Di. Bk. II. Ch. IV. T. 53 Comm., T. 56 Comm. Similarly 
under the Roman law the modus, %■■«. the charge or obligation 
accompanying a, gift might be enforced by an action to that end or 
the donor could reclaim the gift. It was impossibility of-performance 
only (including omission of any call for performance where a call was 
necessary) that excused the donee. This principle has been applied in 
India to many cases of lands granted for service in the sense that the 
service must be performed when required by the holders. See Rajah 
Lelanund Singh Babadoor v. The Government of Bengal, 6 M. I. A. 101; 
Forbes v. Meer Mahomed Tuqvee, -13 M. I. A. at p, 463 ; Rajah Lelanund 
Singh Bdhadoor v. Thakoor Munovrunjun Singh, L. R. S. I. A. 181;
Keval Kuber.v. The Talukdari Settlement Officer, I. L. R. 1 Bom. 586,
Coke, L. 204, applies a more rigorous construction to royal grants 
than to those of private persons. This should be borne in mind in 
reading Forbes v. Meer Mahomed Tuguee, supra.

(«?) See 1 Sfcr. H. L. 151; Moliesh Chunder Chuckerbatty v. Koylash 
Ch under, 11 C. W. R. 449 C. R.; Gopeenath Chowdry v. Gooroo Dass 
Surma, 18 C. W. R. 472 C, R.j Nam. Norain Singh v. Ramoon Paurey,
23 C. W. R. 76.

' ' 1 ^ , 1 " '
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founder or his representative to annul the trust or hand 
it over to a new trustee. The aid of the courts may be 
invoked and the High Courts can in such cases exercise the 
summary power conferred on them by the Indian Trustees 
Act 27 of 1366; the substantive law forming the basis of the 
rights being the Hindft law, but the application of that law 
in cases falling within its principles but nob its detailed 
rules being- governed by the rules established in the English 
Courts of E'|uity.(«) The same principles are applied as 
those of good conscience to the determination of' cases 
arising in the Mofusail: of this there are many instances. (&)
Thus should a transaction be pronounced void or revocable 
by the Hindi! law (c) and accordingly be rescinded by 
the Court, the determination of the legal relation would 
probably bo governed, in the Mofussil at any rate, by the 
Sastras as modified by custom, but for dealing with the 

. resulting trust in favour of the grantor recourse would 
almost necessarily be had to the English precedents,because 
the Hindu jurists have not furnished any.

Regard may properly be had to native usages and practices 
in determining whether in any disputed case a trust has 
been effectively created or not. (d) Effect will be given to 
it so far as it subserves a practicable (e) and legal pur
pose,! f )  hut an estate or mode of devolution or enjoyment 
not allowed by the Hindi! law cannot he compassed by

(а) In re  Kahandds Ndrrandds, I. L. R. 5 Bom. 154.
(б) Seo Juggidmohinee Dossee v. Sookhemony Dossee, 17 C. W . R. 41; 

per Sir M. Westropp, C. J., in Waman Rdmehandra v. Dhmcliba, 
Krishmn, I. L. R. 4 .Bom. 'at p. 154, referring to Lalla Chmvilal v. 
Savaichuntl, 1 Mori. Dig. Webbe v. Lester, 2 B. II. C. R. 52, and Gouree 
Kant Roy v. Girdhar Roy, 4 Beng. L. R. 8 A. C.

(6) See Col. Di. Bk. II. Ch. IV . T. 58, Comm.
{d) Merb&i. v. Perozb&i, I- L. R, 5 Bom. 26S.
(e) Manikldl Atmaram v. ManchersM Dmsha, I. L. R. 1 Bom. 269.
( f )  Anath Nath Day v. A B. Mackintosh, 8 Beng. L. R. 60; Ra- 

j  tinder Butt v. Sham Clmnd MU ter, I. L . R 6 Calc, at p. 117.
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means of a trust, (a) The case at Bk. I. Ch. II. Sec. 7, Q.
X  below, was really one of an attempt to create a trust by 
a declaration subject to a suspensive condition, or by giving 
property to a son-in-law for the benefit first of his son and 
Secondly of his daughter, should one or the other be born, 
and thirdly of his wife the grantor’s'daughter. The Sdstri 
says that by thus deferring the complete abandonment of 
his ownership the grantor made the gift invalid.

Though the Hindi! coparcener cannot in general dispose 
of the family estate, and the family lands are especially 
sacred, (b) so that the,father desiring to dispose of land must 
obtain the assent of all his sons,(c) yet religious gifts within 
moderate limits may be made by a father (d) and his sons 
are bound to give effect even to his promise, .(e) Property 
thus promised is indeed said to be inalienable, ( / )  but it 
must not exceed a certain reasonable proportion to the 
whole. (<j) If this proportion is exceeded the father is pre
sumed to be deranged, (h) though the presumption can be 
displaced. (i) As to mere promises, these, as has been said, 
are not now regarded as creating a legal obligation except 
when they have amounted to a contract supported by a con
sideration. The power of alienation for religious purposes^) 
by the head of the family qualifies his general incapacity

(a) Tagore case, L. E. S. I, A. at p. 72,
(b) Y&jii. quoted Col. Di. Bk. II. Ch. IV. T 18, 14.
(c) See above pp. 167, 168, and below, Bk. II. Introduction.
(d) Col. Di. Bit. II. Oh. IV. T. 2. See Jaggat Mohinee’s case, 14 M.

I. A. at pp. 301, 302 ; see also supra, pp. 192, 193.
(«) Col. Di. Bk. II. Ch. IV. T. 3..
( / )  lb. T. 4  
(?) Ib. T. II, 12.
(h) Ib- T. 15, Comm.
(i) As to religious gifts by a woman, see on Stridhana below.
(/)  Religious and charitable purposes are coupled in the Hindi! 

authorities, and the example given is “  a reservoir of water or the 
like constructed for the public good.”  Viram. Tr. p. 250. Under this
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to dispose of the immoveable estate, but Hindu ideas on this 
subject have been so-much supplanted in the courts by those 
derived from the English law, that the general incapacity 
can hardly now be said'to subsist when sons take the 
estate as assets for fulfilment of all the father's ordinary 
obligations. And he may sell the whole ancestral property 
or at any rate get it sold under a decree to pay his personal 
debts, (a) As a disposal of property even acquired by 
himself by a father which leaves his family unprovided for 
is by the Hindi! law regarded as highly immoral and is ab
solutely prohibited, (?>) it may be that the debts, the satis
faction of which out of the estate would almost exhaust it, 
may be treated as on that account not binding on the sons, 
should such a case be made for them, ( c )  The religious gift 
unless actually completed by delivery would now probably 
be regarded as void under Section 25 of tbe Indian Contract 
Act IX. of 1872, but a will necessarily operates without 
delivery, and dedications occur in almost every will of con
siderable property.

A gift to a wife by her husband is not invalidated by the 
joint interest of his sons in the property. This may be 
attributed either to the once complete dependence of the 
sons or to the father's administrative authority so long as it is 
not exercised to the obvious detriment of the family. But his 
discretion must not be exercised in a grossly partial planner:

definition rest-houses for travellers, groves o f trees, roads, conduits, 
and schools, as well as the distribution of alms have in various oases 
been held to come. And the courts have exercised a liberal discretion, 
as in the Dakore temple case, in moulding the application of founders, 
bounty to meet changed circumstances.

(a) See Girdhame Latt v. Kantoo Lall, L. R. 1 1. A. 321, 334; Mutta- 
yan CheMiar’e case, L. R. 9 I. A. at pp. 143, 144; Ponappa Filial v. 
Pappuvdyangdr, 1, L. R. 4 Mad. 1; Vdiyammal v. Kafka, I. L. R. 5 
Mad. 61; above, p. 167..

(b) See Manu in Col. Dig. Bk. II. Cli. IV. T. 11 ; YiVju.'i&.T. 16; 
Brihasp.T 18.

(e) See the Section on Maintenance, and note (A) on next page.



bis bounty to his wife must not exceed a reasonable propor
tion to the joint estate, (a) A promise of a provision is to 
be regarded by the sons as binding on tbetu/ (i>) but a 
departure from reason and equity is not to be upheld. So in 
a case where a member of a united family dwelt apart and 
acquired property the Siistri said (c) ho could not be allowed 
to convert it into Stridhana by making presents of costly 
ornaments to his wife in fraud of his cosharers, though a 
woman’s jewels are usually excluded from partition. A gift 
from her husband is usually taken by a wife (or widow) on 
the terms discussed below under Stridhana, but when he is 
full, owner he may give her a larger estate. (d)

A gift to a daughter is warranted by the same authorities 
as sanction one to a wife, (e) but the gift is for obvious 
reasons subject to a somewhat narrower limitation in the 
interest of the donor’s family of which his daughter cannot 
in general remain a member. ( / )  A. gift to a favourite son 
is to be respected though made out of the common property,
(//) but no rank injustice ia to be allowed, much less a 
donation by which one son is enriched while another is 
reduced to want. A man may not deal thus heartlessly even 
with his own acquisitions, (h) and as to the ancestral estate 
though according to the decisions he may go far towards

(a) See Vyav- May. Ch. IV . Sec. X . paras. 5, 6; and comp. Mit.
Oh. I. Sec. 1. para. 25.

(b) lb. para. 4 ; Vlram. Tr. p. 228.
(c) Q. 315 MS. Ahmedtniggor, 13bh June 1853.
(d) See Koonjbehari Dhur v. Premchand Butt, I. L. E. 5 Calc. 684.
(e) See Coleb. Dig. Bk. V. T. 354 ; Daya Bhaga, Ch. IV. See. 3, 

paras. 12, 15, 29.
( / )  A gilt in trust for a daughter out of ancestral property was 

annulled at. the suit of the son. Gai/tja Bnsheshar v. Pirthee Pal, I. L.
E. 2 All. 635.

(<p) See note (e). As to an illegitimate, Bk. I. Cli. VI. Sec. 2, Q. 2.
(h) Co. Di. Bis. II. Ch. IV. T. 11, 12, 14,16,18, 19 ; Bk. V. T. 26,

27, 33 ; Vlram. Tr. p. 251 ; Baboo Beer Pertab Singh v. Maharaja 
Rajender Pertab Sahee, 12 M. I. A. I.

t (  O  v f i T
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dissipating it he cannot dispose of it unequally amongst bis 
sons. («)

The independent power of dealing with his self-acquired 
property assigned to the father by Mit.> Ch. I., Sec. 5, pi.
10 (now established), seems to be intended to illustrate 
the incompetence of the sons to exact a partition of such 
property by bringing into prominence their incapacity to 
control the father’s authority as manager, without con
tradicting the special rules governing a partition actually 
made by the father, prescribed in Cb. I., Sec. 2 (b). Narada,
Pt„ 1, Ch. III., paras. 36, 40, would apparently be explained 
or limited in the same way as Brihaspati; and the Smriti Chan- 
drika, Ch. VIII., paras. 21 ff, dwells on the difference 
between “ Svamya”  and “  Svatantrat&, ”  i. e. between 
“  ownership”  and “  independence.” In the father’s acquisi
tions, Devanda Bhatta says, the sons have “  Svamya, ’ 
though the father alone has “  Svatantrat&” ; in ancestral 
property the sons have both. Katyayana says that the son 
has not “ Svamya”  in the father’s acquisition, but 
this is explained (para. 22) as a mere looseness of expres
sion ; and that it was not considered by its author to 
justify an irregular distribution may be seen from the 
Viramitroduya, p. 55 compared with p. 74. In Sital et al v.

(а) Durga Pei-sad v. Keshopersad, I. L. R. 8 Oal. 656, 663. See 
Lakshman Dadd Ntiik v. Eamchandra Dada Ndik, I. L. R. 1 Bom. 561 ;
S. C. L. E. 7 1 A. 181, and infra, Bk. II. Ch. I, § 2, Q. 5, and Infcrod.

(б) So also the Vyav. May. Ch. IV. Sec. 1, para. 14; Sec. 4, pi. 4-8 
(Stokes, H. L. B. 48, 49) ; Viram. Transl. pp. 65,66.

The principle adopted by the Smriti Chandrika of a complete 
ownership arising immediately on birth accompanied by an exclusive 
power of administration in the father during his life is contested 
by JimQbavfihana and Raghunandana, who argue that the ownership 
of the son avisos only at the father’s death. Mitramisra refutes 
this contention. (Yfram. Transl. pp. 7-15). At p. 45 lie insists on 
the distinction between ownership and independence in the disposal 
of property. The different senses of such words as swamitwa have 
caused as much controversy amongst Indian lawyers as those of 
dominium in Europe,

27 h



Ulcidho'i {a) it was held that a father might bestow a house 
acquired by himself on one son. to the, exclusion of 
the other. The learned judges wore of opinion that tho 
Mit. Oh. I. Sec. 1, pi. 27, (b) conveys only a moral prohibit 
tion against the alienation of self-acquired immoveable 
property. That passage, however, with which the exposition 
in the Vivida, Chintamani, page 309, may he compared, 
declares the participation of sons, not only in the ancestral, 
but also in the paternal estate, and paragraphs 28-30, (c) show 
clearly, as it seems, that the father’s power .is there intended 
to be legally restricted, except iu the particular cases specially 
provided for. (d) But for this, indeed, para. 33 (e) would be 
almost unmeaning; and the next paragraph ( / )  which Vijn&~ 
nesvara explains (Sec. 5, pi. 1, ibid. 392), as relating to 
self-acquired property, would be superfluous, if the father 
could give any share he pleased to any son. So too would 
the permission (Sec. 5, pi. 7) to the father to reserve two 
shares of such property for himself in mating partition suo 
rnotu. Sec. 5, pi. 10 (p) restates the son’s right in the father’s 
as well as the ancestral property; and the object of the dis
cussion at that place being to restrict the scope of the texts 
affirming tho son’s dependence, not to extend the father’s 
power, it would not be reasonable to extract from it a con
tradiction to the principles in Sec. I., which it is plain, from 
para. 33 of that Section, that the author did not intend, (h) 
His view was apparently that, which Dcvarida Bhatta adopt-'

{«) I. L. K. 1 All. 394.
(6) Stokes, H. L. B. 375.
(c) Stokes, II. L. B. 376. '
(d) In the Panjab it appears that an owner cannot in some districts 

give away his immoveable property whether ancestral or self- 
acquired without the consent of his sons or male gotraja-sapindas.
See Panj. Oust. L. Vol. IT. pp. 164-166.

(«) Ibid. 377.
( /)  Sec. 2, para. 1, ibid. 377.
(g) Ibid. p. 393.
(7i) See the Smriti Chandrilul/, Ch. IT., Sec. 1, para 22 ; Dayakrama 

Sangraha, Ch. ‘VI. para, 11, 14 (Stokes, II. L. B. 510, 511).

(fi T
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ed,—a view illustrated by the oases of women and minors,— 
ownership with joint executive power as to ancestral, without 
it as to paternal property, vested in the sons in virtue of their 
sonship. (a) At the same time Narada excludes a parent’s 
gift from partition. Mit. Oh. I. Sec. 1, p. 19> (5) an<l YSjil. (II.
124), says f‘ Whatever property may be given by the parents 
to any child shall belong to that child.”  So also Vyasa in 
Coleb. Dig. Bk. Y. T. 354. This is allowed by Vijnanesvara 
to qualify the rights of other children (Mit. Ch. I. Sec. 6, pi.
13, (c) and would possibly, notwithstanding Ch. I. Sec. 2, pi.
13, 14(d) cover tho cases of Sitalv. Madho, and Baldeo Das v.
Sham Lai. (e) T h e s e  assign to the father a power of disposition
even over tho ancestral property, qualified only by the son s 
right to call for partition, which 'does not seem reconcileable 
with: Mit. Ch. I. Sec. 1, pi. 29 ( /)  or with Sec. 5, pi, 9 (iUd.
393). (g) The passage quoted from Coleb. Dig. Bk. Y . T. 433,
Comm.: ct They (the sons) have not independent dominion,, 
although they have a proprietary right,”  is a statoment of the 
supposed doctrine of Vachaspati Misra as to self-acquired 
property, in an argument which construes the text, Yajn.
IT. 121, Coleb. Dig. Bk. V. T. 92, in a sense different 
from that insisted on in the Mit, Ch. I. Sec. 5. (/i)

Prof H. H. Wilson observes on this subject, in Yol. V. of 
his Works, at p. 74-—“ We cannot admit either, that the 
Owner has more than a contingent right to make a very

(a) See Colebrooke at 2 Str. H. L. 436.
(b) Stokes, H. L. B, 373.
(cl Stokes, H. L. B. 396; comp, supra, p. 194.
(d) Stokes, H. L. B. 380.
(e) I. L. R. 1 All. 394 and 77.
( / )  Stokes, II. L. B. 376.
(g) See 1 Str. H. L. 122 ; 1 Macn. H. L. 14.
(h) Stokes, H. L. B. 391. See Coleb. Dig. Bk. II. T 15, Comm.;

Yivada Chin. pp. 225, 72, 76, 79, 250, 309 ; B. Beer Pertab Sahee v. M. 
Rajender Pertab Sahee, 12 M. I. A. 1; Bhujangrdv v. Malojwc®, 5 
Bom H C R 161, A. C. J .; Zakshman Dddd Naik v. Rdmchandra 
IMdd M ik, I. L. R. 1 Bom. 561; 2 Macn. EL L. 210; Mahasoolch v.
Budree, 1 N. W. B. R. 57. As to care for a son unborn, see 6 M. I.
A. at p. 320.



unequal distribution of any description of his property, 
without satisfactory cause. The onus of disproving such 
cause, it is true, rests with the plaintiff, and unless the proof 
were too glaring to be deniable, it would not of course be 
allowed to operate. We only mean to aver that it is at the 
discretion of the Court to determine whether an unequal 
distribution has been attended with such circumstances of 
caprice or injustice as shall authorise its revisal. It should 
never be forgotten in this investigation, that wills, as we 
understand them, are foreign to Hindu law.”

As to the attempted validation of such a distribution on the 
principle of factum valet, he says, ibid. p. 71—“  It is there
fore worth while to examine this doctrine of the validity of 
illegal acts. In the first place, then, where is the distinction 
found ? In the most recent commentators, and those of a 
peculiar province 'only, those of Bengal, whose explanation is 
founded on a general position laid down by Jimutavahana ; 
‘ therefore, since it is denied that a gift or sale should be made, 
the precept is infringed by mating one: hut the gift or 
transfer is not null, for a fact cannot be altered by a 
hundred texts/ Dnyabhaga, p. 60. (a) This remark refers, 
however, to the alienation of property, of which the alienor 
is undoubted proprietor, as a father, of immoveable property 
if self-acquired, or a coparcener of his own share before 
partition: but he himself concludes that a father cannot 
dispose of the ancestral property, because he is not sole 
master of it. ‘ Since the circumstance of the father being 
lord of all the wealth is stated as a reason, and that cannot 
be in regard to the grandfather’s estate, an unequal distri
bution made by the father is lawful only in the instance of 
his own acquired wealth.’ Nothing can be more clear than 
Jimutavahana’s assertion of this doctrine, and the doubt cast 
upon it by its expounders, Raghunandana, Sri Krishna 
Tarkalankara, and Jaganuatha is wholly gratuitous. In fact

(a) Stokes, H. L. B. 207.
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the latter is chiefly to blame for the distinction between 
illegal and invalid acts.”

§ 9.—THE TESTAMENTARY POWER.

“  In Ilindd Law,” as Sir H. S. Maine says, .(a) “  there is 
no such thing as a true will. The place filled by Wills is 
occupied by Adoption.” The learned author shows that a 
will when invented by the Romans “  was at first not a mode 
of distributing a dead man’s goods, but one amongst several 
ways of transferring the representation of the household to a 
new Chief.” (b) The subordinate position to which amongst 
the Romans the Religious was reduced, as compared with the 
Civil, law, distinguishes it from the Hindi! system. In the 
latter, too, the patria potesias has never perhaps been allowed 
to go the extravagant lengths which were long tolerated by 
the Romans, (c) A man’s wife and his child are his “  own,”  
but in a sense, as Jagannatha explains, quite different from 
that in which property is his own. (d) The equal right of 
sons in the patrimony being recognized, and the right to

(а) Ane. L. Ch. VI. p. 103 (3rd Ed.). See Col. Di. 13k. Y . Ch. I . 
Art I. Note. See above, p. 181, and the remark of EL H. Wilson, p. 212.

(б) Op. cit. 194. In England the estate seems in early times to have 
been completely represented by the heir. The system of tenures 
made a universal succession impossible when different fends were 
held from different lords, but the executors still take a qualified 
“  universitas ”  in the personal estate.

(c) See N&rada, Ft. I. Ch. I l l ,  36 ss. Ownership of property was 
at least very early distinguished by the Hindfts from the relation of 
a father to a son. See Yyav. May. Ch. 1Y. Sec. I. paras. 11, 12 ; Ch. 
IX. para 2. The destruction or exposure of infants, especially o-f 
females, was disapproved perhaps, but tolerated without severe 
censure in both (1 recce and Horne. The sacredness of the human 
being as such is a Christian doctrine; but mere humanity has in this 
respect given to the HindA ethical system a great advantage over 
classical paganism or the defective civilization of China. See lerence, 
Heaut, IV. I. 22 ; Schoeman, Ant. Gr. p. 501, 104 ; Manu IX . 8, 45; 
Coleb. Dig. Bk. I. Ch. V. T. 188, 219.

(d) Col. Dig. Bk. III. Ch. IY. T. 6, 7, Comm.; Vya. May, loc. cit.



subsistence of all at any rate who are under the potestas 
or lordship of the head of a family, (a) he is not allowed as 
he was at Eome and at Athens, too, to reduce them to want 
by selling or otherwise disposing of the estate. (b)

The first intention of wills at Rome was probably to provide 
successors when natural heirs failed, then to provide for mem
bers of the family excluded by the rigorous provisions of the 
law of inheritance from their due share in a testator’s proper
ty ; it was only as a corrupt abuse that they were employed to 
disinherit the heirs, a purpose considered so unnatural and 
unlikely that it had to be expressed explicitly in order to ob
tain effect, (e) At Athens there seems to have been full power 
of alienation by a householder inter vivos ; (d) but ho could 
not by will disinherit his heirs—not even his daughter as 
heiress—though he could practically bequeath her and the. 
estate together to some one who would take her as wife. The 
English law, a century after the Conquest, disallowed a will 
or a death-bed gift of the patrimony without assent of the 
heir, (e) and regarded it as inseparably united to the

(a) Col. Dig. Bk. II. Ch. IY. T. 11, 12, 15, 18, 19, Comm.; 26 
Comm, ; Yajn, II. 175 ; 2 Str. II. L. 16. For the case law, see Bk. II.
Introd.

(b) In Attica the older law seems like the older Hindu law to have 
allowed mortgage, or rather a vivum, vadium, but not sale, and in 
general “ a remarkable recognition was shown of the necessity of 
guarding against the sub-division of property, of maintaining each 
family in possession of its ancestral estates.”  See Sehoeman, Ant. 
Greece, pp. 323, 104. Under the earlier English as under the Hindfl. 
law an interest of the son even in purchased lands was recognized so 
that the father could not wholly disinherit lain. See Glanv. p. 142 
(Beames’s Transl.); Mit. Ch. I. See. I. para. 27; 2 Str. H. L. 10, 12.

(c) Maynz, Cours de Droit Remain, III. 236 ss. Comp. Yyav. May.
Ch. IX. paras. 6, 7; Col. Di. Bk. II. Ch. IV. T. 15 Comm. Perhaps, 
as under some of the Barbarian Codes, no mode could be devised for 
the alienation of the patrimony which did not take the guise of a,n 
heirship replacing the real one.

(d) See Smith’ s Diet, of Ant. Tit. fleres.
(e) Glanville, pp. 140, 141, 165. Blackstone approved the restric

tions, 2 Comm. 373.
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family. “  Sibocland liabeat qnam ei parentes dederint, non 
mittat earn extra cognitionem suam,”  (a) The earlier ideas 
still prevail amongst the Hindus. They still regard with 
horror the disinheritance of a son unless he has proved 
himself an enemy of his father, from whose celebration of 
the Sradbs no spiritual benefit is likely to arise. (b) Failing 
a son by birth the simple expedient of adoption provides one 
who can equally rescue his adoptive ancestors from the 
vexations of “  Put.”  Even in the absence of a son there is 
an elaborate and far-reaching scheme of succession provided 
by the law which disposes of the estate, and at the same time 
provides for the sacrifices which it was the part of the 
deceased owner in his life to maintain, and which after his 
death he is entitled to share. The need for a universal successor 
created by appointment having thus not been seriously felt, 
ingenuity has not been stimulated to furnish the appropriate 
remedy. It would be seldom indeed that an heir would not bo 
forthcoming ; the duties and obligations of the deceased are 
attached by the law to his representatives and to those who 
actually take his property, (c) and a system of free testa
mentary disposition tends to lessen those pious grants for 
religious and charitable purposes to which a proprietor resorts 
rather than leave his estate quite ownerless, and by which ho 
at once improves his own chances of comfort in the other 
world and the means of comfort in this world for some mem
bers of the most revered and influential caste, (d)

(a) LI Hen. I. Cap. 70.
(5) Col. Dig. Bk. Y. T. 318, 320, Comm.
(c) See Mrada, Pt. I Ch. III. 22, 25 ; Vyav May. Ch. Y. Sec. IV. 

para. 12—17 ; ami Comp. G-lanv. Ch. VIII. ; Bract. 61 a.
(d) Col. .Dig. Bk. II. Ch. IV. T. 35, 36, 41, 42, 64.
The English law as to superstitious uses is not in force amongst 

Hindus. See The Advocate General v. Vishvandth Atmdrdm, 1 Bom.
H. C. R. IX. App., where this subject is elaborately discussed. Several 
cases of the enforcement of Hindi! charitable trusts are referred 
to in the preceding article. Reference may be made to Fatmdbibi v.
Adv. Gen., I. L. R. 6 Bom. 42, 50, for the principles governing this



f l j  <SL
:t; ;  f ^  LAW op in h eritance . [ book i .

The system of partition at the will of a son or other 
co-sharer must be admitted as another reason in the pretty 
Vide region in which it was accepted why the necessity for 
wills did not become pressing. The emancipated son amongst 
the Romans was wholly severed from the family, was as "an 
utter stranger to his father and his estate. In India the 
separating son must he endowed with a real or at least a 
fictitious share of the property accepted by him as his fair 
portion. If a general partition has been made he retains a 
right of inheritance. Inheriting or not inheriting property 
he must offer sacrifices and pay his father’s debts, (a)
The looser and less tyrannical constitution of the family 
which the humaner spirit of the Hindus has framed as com
pared with that of the fierce Roman spearmen has thus made 
most of the arraugements possible inter vivos, or provided 
for them after death, which would strike the householder as 
desirable. Custom, immensely influential even when not 
consecrated as a law, disapproves contrivances which would 
set aside its own sufficient rules ; and while the nearest 
successors cannot be excluded from the patrimony and its 
accretions, (d) the imposition of conditions and limitations

class of cases. L he Sindh law, like the Mahomedan law, instead of 
regarding religious grants with jealousy treats them with special 
favour, see above pp. 09, 197 ; Co. Di. Bk. II. Ch. IV. T. 33 ss.; though 
they are not to be used as a mere cloak for private perpetuities (above, 
p. 181, 200); nor must they be made a means o f reducing the family 
to want (above p. 194; Co. Di. B. II, Ch. IV. T. 10, 19, Comm). The 
interest of the State in religious endowments is asserted (Narada,
Transl. p. 115), but no limitation as to time has been imposed on 
grants by the HindO law analogous to the English statute 9 Geo. II.
Cap. 36, or the Mahomedan law restricting the “  marz ill mawat.”

(а) Narada, Pt. I. Ch. III. 11. See now supra, p. 80.
(б) Ihe Mitakshara, Ch. I, Sec. I. para. 27, disenables a father 

from alienating even his own acquisitions of immoveable property 
without the sons’ concurrence, as they have a right by birth in both 
the ancestral and in the paternal estate. See Tara Chand v. Reeb 
Ram, 3 M H. C. 11 • at p. 55; though this doctrine has not been 
accepted in Bombay. For the present law, see p. 208, and Bk. II.
Introd.. § 7 A, 1 a, with the cases there cited.
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creating rights in favour of persons who do not exist to take 
them is opposed to Hindi! conception, (a) The now com
mon direction that a property given or devised shall not be 
divided or alienated cannot be stronger than the ancient law 
to the same effect(6); and as the one js over-ridden by the 
conjoint volition of those interested, so too is the other. The 
immediate passing of a right from the creator of it to the 
beneficiary is as essential to its passing at all by force of the 
intention, (c) as under the English law the absence of any 
interval between a preceding estate and a remainder was 
requisite to make the latter good. The estate under the 
Hindu law like an English freehold at Common Law cannot 
be made to commence infuturo, but neither can it be con
ferred save on some existing subject of the right for whose 
benefit the entry or acceptance of the taker of the immediate 
particular estate may enure, (d) Conditions suspending the 
completion of a . gift on a contingency make it inoperative 
save as a promise, (e)

These considerations as they show that an executory devise 
as distinguished from a remainder could not properly be 
received into the Hindi! system, may serve to account for 
the absence of any general craving for a testamentary power.
Such a power is looked on not as a part of the order of 
nature, as speculative jurists in Europe have regarded it, but 
rather as opposed to the order of nature; ( f )  and the great

(a) See above, p. 179 ; and Ram Lai Mookcrjee y. Secretary of Stale 
for India, L. R. 8, I. A. at p. 61.

(b) See Col. Dig, Bk. V. Ch. I. Art. L
(c) Datt. Mim. Sec. IV. para. 8.
(d) Jagannatha strives to make out that there can be a present gift 

of property not taking effect until after the donor’s death. Ho 
employs two arguments for this purpose ; but ho does not deal 
with the question as even a possible one, of whether a bounty can be 
conferred on a non-existent person. See Col. Dig. Bk. II. Ch. IV.
T. 43, 56, Comm,

(e) See above, p. 179.
( / )  Comp. Plato, Laws, XL, and Grote’s Plato,.III. 434.

28 h
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accumulations of separate property on which a will could 
safely be made to operate were until recently almost 
unknown. Unless, too, the testator could mould the estate 
more freely than by a mere remainder of the property 
acquired by himself, it would but insufficiently serve the 
purposes which in modern times people try to effect by 
means of executory devises. He might choose amongst the 
living the objects of his bounty, but could not, as English 
equity allowed, create rights opposed to his Common law.(a)
Such a limited power not substantially exceeding what he 
could do by gift, with or without a reserve in his own favour, 
was hardly worth striving for.

The Roman law allowed a paterfamilias to name the conti- 
nuator of his own civil personality. The English law now 
allows the creation of an estate without actual change of 
possession. Both arc opposed to Hindu notions; the reli
gious law prescribes who shall perform the sacrifices, who 
shall he heir or joint-heirs; it recognizes no actual transfer 
of an ownership of material objects without a change of the 
possession in the enjoyment of which the exercise of the 
right consists. Without this change there is an equitable 
right, hut it avails not against actual delivery to one accept
ing without fraud, (b) But in the case of a will there can be 
no delivery to make the gift effectual, (c) An entry by a 
devisee is not the counterpart of a resignation by the pre
ceding holder in which his volition to give up his right is

(a) See above, pp. 178,180, 184.
(b) Lallubhai Surclmid v. Bai Amrit, I. L . R. 2 Bom. 299. See 

Index, Possession; Yajn, II, 27 ; and Mit. ad loc.
(c) Jagannatha argues for a sort, of constiputum possessorvUm (see 

Snvigny, Possession § 27) as being sufficient to complete a gift. See 
Col. Big. Bk. II. Cb. IV. T. 13, Comm. • T. 56, Comm. But the right 
in these cases passes by a consentaneous volition of both parties 
which extends to a mental transfer and retransfer of the actual 
possession impossible in the case of a true testament, though effec
tual in the case of a Mntyii Patra, as will be seen below. See Col.
Dig. Bk. V. Ch. I. Art. I. Text cited from Dhaumya, and Commentary.
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simultaneous with his releasing of the physical detention to 
the donee. There is hardly even a moral right, as the utter
ance of the volition has been deferred until it could not 
amount to a promise or engagement. A will therefore in the 
modern English sense could no more take effect than a gift 
without delivery. Piety might induce tho heirs to conform to 
it, but there would not be any right in rem enforcible against 
them, (a) As a will therefore could neither serve its earlier 
purpose under the Roman law, nor its modern purpose 
arrived at by gradual development from that earlier one, it 
is not surprising that it should not have been invented or 
developed from the somewhat analogous instruments which 
were effectual because they conformed to the spirit of the 
Hindu law. A donatio mortis causa is recognized, and on 
this Jimutavahana has attempted to found heritage as an 
implied gift by the owner; (b) but, as Jagannatha observes, 
the comparison fails in as much as in heritage there is no 
surrender with a corresponding acceptance of the owner’s 
property.

At present, as we have seen, a HindiYs power to dispose 
by will of whatever property was absolutely his own must 
be considered as finally established, (c) It is only necessary 
to bear in mind that ho cannot defeat by will the rights which 
subsist independently of his wishes, (d) and that he cannot

(a) Seisin being requisite to an effectual gift of land under the 
early English law, a testamentary disposition of it was invalid with
out the consent of the heir. Gianv. p. 140, 141. It will be remem. 
bered that Tacitus observes on the absence of wills amongst tho 
Germans. Family and tribal rights took instant effect on the death 
of the late owner.

(ib) Ool. Dig. Bk. V. Ch. I. geo. I . Art. I.
(c) See above, p. 181. This excludes a testamentary disposal of 

property held by others in common with the testator. Vdsudeo 
Bhat v. VenMesh Sanbhav, 10 Bo. H. C. R. 139, 157; see also Vrandd- 
vandds v. Yamunabdi, 12 Bo. H. C. R. 229, referring to Gangabdi v. 
Rdmannd, 3 Bo. H. C. R. 66 A. C. J.

(d) See Lalcshman Dadd Naih v. Rdmcliandra Dadd Naik, L, R. 7 
I. A. at p. 194 ; Vitla Butten v. Yamenamma, 8 M. H. C. R. 6.



create interests or impose restrictions which the Hindu law 
does not recognize. Nor can the Hindi! testator get rid 
of those claims to subsistence (a) as to which he is allowed 
a large discretion so long as ho satisfies them at all, but 
which may be turned into defined charges when there is 
an attempt to evade them altogether. (b)

Though wills are unknown to the Hindu law, mrityu 
patras are common. These are of the nature of a conveyance 
to operate after the death of the grantor, (c) or immedi
ately subject to a trust in his favour for his life, (d) 
Devises of land under the Statute of Wills, 32 Hen.
VIII., c. 1, were formerly regarded as of a similar 
character. The will was of the nature of “  a conveyance 
passing the freehold according to the intent or declar
ing the uses to which the land should be subject.'’' (<••) 
Similarly under the Roman law “ the mancipatory testa
ment/’ as .it may be called, differed in its principles from a 
modern will. As it amounted to a conveyance out and out of 
the testator’s estate it was not revocable. There could he no

0 )  See Ool. Dig. Bk. II. Ch. IV. T. 7 ; H. H. Wilson, Works, V.
68.

(J) See pp. 79, 80, and the Section on Maintenance; Narbadabai 
v. Mahadev Nara.ycm, I. L. R. 5 Bom. 99, and the references.

(c) See Col. Dig. Bk. II. Ch. IV. T. 43, Comm. ; 2Macn. H. L. 207.
(d) The one quoted in lidglto Govind Pardjpe v. JBalvant Amrit 

Gole, P. J. for 1882, p. 341, provides for payment of the grantor’s debts, 
and sets forth a provision for his declining years as a purpose in 
view, but does not explicitly impose this as an obligation on the 
grantee. In the one quoted in Rambhat v. Laleshman CMntarnan,
I. L. R. 5 Bo. 630, there is a conveyance to the donee coupled with the 
reservation, “  As long as I live I will take tho profits and you should 
maintain me as if I were a member of your family.”  It was held 
that this was a conveyance subject to a trust. The grantor after
wards sought to get the deed set aside. He adopted a son pendente lite, 
and the son was allowed to sue the grandson of the donee who had 
obtained a decree in his favour and possession, in the suit brought by 
tho donor. It was held, however, that the gift, as the deed contained 
no power of revocation, could not be recalled.

(e) Spence, Equity Jurisp. vol. I. p. 469; 6 Cr. Dig. 6.

'V. ' r/p
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new exercise of a power which had been exhausted, (a) "Wills 
were allowed by the XII. Tables; and the essential ceremonies 
were gradually modified by the exercise of the praetorian 
equitable jurisdiction, as in England the Court of Chancery 
showed “  unbounded indulgence to the ignorance, unskil
fulness, and negligence of testators.”  (b) It is proba
ble that tho mrityu patra of the Hindus would under 
the influence of equitable doctrines have received a corres
ponding development from the English courts. Thus though 
Jagannatha insists on a transfer of possession, or at least the 
semblance of a transfer to make the donation good, yet 
means would no doubt have been found to give effect to the 
transfer without an entry. That a devise should “  import 
a consideration in itself,”  would not he necessary according 
to Hindu notions, (c) hut a change of possession is essential 
to a valid gift, (cl) and this has to he dispensed with in 
giving effect to an ordinary will as now construed. But he 
who takes possession may conformably to Hindi! principles 
take it for himself and as agent for another, or in trust for 
another as by way of remainder; and in this way estates for 
any life in being, as they could be created by ordinary grant 
and acceptance, could be created by mrityu patra. (e) In 
the Presidency towns the ready-made system of England 
has in a great measure superseded the indigenous instru-

(a) Maine, Anc. Law, Ch. VI. p. 205. (3rd Ed.). See Clark, Early 
Rom. Law, p. 117 ss.; Mommsen, Hist, of Rome, Ch. X I. Engl.
Transl. vol. I. p. 164.

(h) Spence, op, tit.
(c) Still an undivided co-sharer cannot dispose of his share by 

gift or bequest. See Lakshmishankar v. Vaijndth, I. L. R. 6 Bom.
25 ; Rdmlhat v. Lakshman, I. L. R. 5 Bom. 630. But that is on 
account of the inefficacy of his single will in dealing with what is 
not his sole property. See Mit&kshara, Ch. I. Sec. II. para. 30 ; Coleb.
Dig. Bk. II. Ch. IV. T. 28, Comm.

(d) Yajn. II. 27 ; Nftrada, I. Ch. IV. paras. 4, 18; see Transl. pp. 23,
25, and Corrigenda ; Coleb. Dig. Bk. II. Ch. IV. T. 32, and Comm.

(e) Comp. RamLallMookerjeev. Secretary of State for India, L. R.
8 1. A. at p. 61.
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merit. Still even there rarityu patras occur’, at least in the 
city of Bombay, and in the mofussilthey are common. Many 
which come into the courts are of an age that negatives the 
supposition of their being a mere adoption or imitation of 
the English will, (a) They are construed with as little re
gard as may be to technical rules, but the trust or use created 
by such an instrument is not now deemed void or revocable 
on a failure of the trustee to fulfil his duty: (h) he is instead 
made to do the duty he has accepted, (c) The greater 
power and expertness of the courts under the British rule 
make a complete satisfaction of justice possible in this way, 
or at least a greater approximation to it than by the strictly 
Hindil method of taking back the property when the pro
mise or alleged promise upon which it was given and taken 
has been falsified, (cl)

As to the form, a nuncupative will is effectual; (e) and so is a 
parol revocation. ( / )  But as a will is a unilateral document

(а) As some have accounted for the testament used in Bengal. See 
Maine, Anc. Law, p. 197 (3rd Ed.). Wills became common in Bengal 
really because of the view held there that each parcener in a united 
family had a distinct though undivided portion and could dispose of 
it by gift and consequently by will. See Coleb. in 2 Str. H. L, 431 ; 
D&yakrama Sangraha, Ch. XI.

(б) This is not in any way inconsistent with the principles of the 
Hindi! law. See the distinction drawn by Jagann&tha between the 
property hold by a husband in trust for his wife and the subordinate 
dependent property of the wife in her husband’s ordinary estate,
Col. Dig. Bk. II. Ch. IV . T. 28, Comm.; T. 30.

(c) Nam Narain Singh v. Ramoon Paureij, 23 C. W. 11. 76.
(d) N&rada, II. IV. 10; Col. Dig. Bk. II. Ch. IV . T. 53 Comm., T.

56 Comm., T. 65 Comm.; Vivdda Chintamani, pp. 83, 84; Yyav. 
May. Ch. IX. 6.

(e) Bhagvm Dullabh v. Kala Shankar, I. L. R. 1 Bom. 641 ; 
Mancharji Pestonji v. Narayan Lakshumanji, 1 Bom. II. C. R. 77 (2nd 
Ed.) and the cases thero referred to.

( / )  Maharaj Pariah Narain Singh v. Maharanee Soobha Kooer et 
al, L. R. 4 I. A. 228. For the statute law, see below.

According to the English Common Law lands devisable by custom 
might by custom be devised orally, Co. Lit. I l l  A,, and this continued
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operating on the principle of a gift, it would seem that 
where the statute law has not prescribed a mode of authen
tication the mode followed in analogous cases ought to be 
followed. In lladhabai v. Ganesh (a) it was ruled that 
the common direction given in the Vyav. May. Ch. II. § 1, 
para. 5, does not apply to a Hindu’s will as that is a document 
not recognized by the Hindu law. That direction is that a 
document recording' a purchase, gift, partition, or the like 
should either be a holograph of the person to bo bound by 
it, or else signed by him and by witnesses including the 
writer, who are intended to attest not merely the signature of 
the party but the transaction and the writing itself which is 
usually, though not always, read out to them. (b) This was 
formerly the case in Europe also, (e) Custom, however, is 
recognized as governing the mode of proof, (d) and by 
mutual assent of the parties a document may be proved by a 
single attesting witness, (e)
until by the Statute of Frauds (29 Car. II. Ch. 3) writing attested 
was made necessary. For personal property a nuncupative will 
sufficed till long afterwards. The law now regulating English wills is 
7 V m . 1 and 1 Vic. c. 26.

(а) I. L. R. 3 Bom. 7.
(б) Col. Dig. Bk. II. Ch. IY. T, 33, Comm. See Mit. in Macn. H. L.

269 ss,
(c) See Laboulaye, Hist, du Dr. de Prop. p. 381; Bracton, 38, 396;

Co. Lit. 6 A. In Canciani’s “  Leges Barbarorura,” vol. II. p- 475, are 
two Lombard formulas, one showing that land could not be sold 
except under absolute necessity, and the other that a conveyance 
was established by reading it out in Court and calling on the by
standers to witness the transaction.

{d) See Col. Dig. Bk. I. Ch. I. T. X III. ss.; Bk. II. Ch. IV- T. 33, 
Comm.; and the f^fktri’s response in Doe v. Ganpat, Perry’s Or.
Ca. at p. 187.

(e) Vyav. May. Ch. II. § III. para. 3.
The Roman testamentum Comities Calatis, even when oral, as it 

seems at first to have often been, was a very ceremonious proceeding, 
checked by the presence of priests and tribesmen. Wills being now 
recognized it may be expected that the forms attending them will 
ore long become uniform, as the statutes intend. See the case cited 
note (6) next page.
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In the Presidency of Bengal and in tlie cities of Madras 
and Bombay, Act XXL of 1870, by making Sec. 100 of the 
SuccessionAct,X. of 1865, applicable to the Wills of Hindus, 
has rendered a bequest invalid “ whereby the vesting......
may be delayed beyond the lifetime of one or more persons 
living at the testator’s decease, and the minority of some 
person who shall be in existence at the expiration of that 
period, and to whom if heattainB foliage the thing bequeathed 
is to belong.”  This contemplates a power of disposition 
extending further in time than the Hindd law allows, as by 
that some one in existence at the testator’s own death must 
be the ultimate legatee.(a) Section 102 of the Succession 
Act makes inoperative a bequest to a class which may be not 
finally completed within the prescribed time, and Section 103 
annuls a bequest made to take effect after or on failure of a 
prior bequest which the Act declares void, (b) These are not 
rules of the Hindu law, and are rather opposed to its principles, 
which, once its conditions have been satisfied, point rather to 
those who are capable of benefiting by the intended bounty 
being taken as the class intended rather than to its failing 
altogether, and to a remoter bounty being accelerated rather 
than destroyed by the nullity of an intermediate one, as the 
delivery in a gift to any other than the donee is conceived 
as made to him as agent for the donee conceived as existing; 
but the rules must be all the more carefully borne in mind by 
the student. It has been held (c) that the effect of Act XXI. 
of 1871 is to make the rule of construction laid down in the 
Tagore case inapplicable to Hindu Wills made subsequently to 
the Act, hut this has been reversed. By Sec. 3 of Act XXI. of 
1870 it is said “  that nothing herein contained shall authorize
~[a) See the.Tagore Case, L. K. S I. A. 47; S. C- 9 Beng. L. R. 377;
Sir Mangaldds Nathubhoyv. Kruhnabdi, I. L. E. 6 Bom. 38.

(b) Comp, tho observations of Pontifex, J., in Cally Nath Naug'k 
Choiudhry v. Chnnder Nath Naugh Ghowdlwy, I. L. It 8 Calc, at pp.
888 as., and in Soudaminey Dossee v. JogesTt Cliumder Diitt, I. L. It.
2 Calc. 262, with Alangamonjori Dabee v. Sonamoni Ddbee, I. .L. K. 8
Calc. 157. v

(c) Alangamonjori Balee v. Sonamoni DaAe.I.L.B.oCalc. 157, o<J/.

/ - I



a testator to bequeath property which 'lie coulcl'not have 
alienated inter vivos or to deprive any person of any right of
maintenance..........And that nothing herein contained shall
vest in the executor or administrator...........any property
which such (deceased) person could not have alienated 
inter vivos.”  “ And that nothing herein contained shall
authorize any Hindi! ....................to create in property any
interest which he could not have created before the 1st 
September 1870 ”  (a) By Sec. 4 of Act V. of 1881, however,
“ all the property”  of a person deceased vests in his exe- 
cutor or administrator, “ but nothing herein contained” 
it is said, “  shall vest in an executor or administrator any 
property of a deceased person which would otherwise have 
passed by survivorship to some other person.”  (&) Instead of 
the power of alienation inter vivos, therefore, we must now 
look to survivorship for determining whether an executor takes 
the property of a testator. By Sec. 4 coupled with Secs. 2 
and 3 it appears that the estate may be vested in an executor 
who at the same time cannot obtain probate. The will, too, 
if made outside the cities of Madras and Bombay and dispos
ing of property outside those cities, may be truly such within 
the definition given in the Act, at the same time that none 
of the provisions of Act X. of 1865 apply to it, which under 
Act. XXI. of 1870 apply to wills made in those cities or 
disposing of immoveable property within them. It will 
hence be necessary in the mofussil to consider what under 
the Hindu Law amounts to f< a legal declaration of the in
tentions of the testator with respect to his property,” 
without regard to the provisions of Act. X. of 1865, and 
apparently to recognize all his property as vesting in the

(а) These provisions govern. Secs. 98, 99, 101 of the Succession 
Act. See the cases note (i)  p. 224.

(б) Previously it was said (for the Presidency Towns) “  Tho 
Statute 21 Geo. III. C. 70, puts an end to the title of the administrator, 
as such, when set in competition with the right of the heir hy 
Hindfl. law, and when it is in proof that all the parties are Ilindhs.
Doe dem Oowdkissore Seat v. Ramkismo Sanarah, 1 Mori. Dig. p. 246 ; 
and see ibid. 245; 1 Taylor and Bell 10.

29 h
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executor (a) except such as goes to his co-members of a 
united family or others taking by survivorship.

Within the presidency towns or under a will made within 
them it would seem that the creation of a perpetuity for any 
purpose whatever is prevented by Sec. 101 of Act X. of 1865, 
while in the mofussil a will made there may create for religious 
or charitable purposes a perpetuity subject only to the condi
tions already noticed. (b) The statute law on the' points 
just discussed is, however, so complicated and contradictory 
in principle that it is not possible to say with confidence 
what view may be taken by the Courts after argument. 
Under these circumstances it is perhaps fortunate that as 
lately ruled, (c) the law does not oblige a person claiming 
under a will in the mofussil to obtain probate or to establish 
hi:i right as executor, administrator or legatee before he can 
sue in respect of any property which he claims under the • 
will in the mofussil.

The effect of a will on the mutual relations of those taking 
under it has already been partly considered. (d) In Tara Chund 
v. Rech R am , (e) an illegitimate half-caste, devised property 
which his European father had given to him, to his three 
sons, who took their several shares as separate estates. On 
this Holloway, J., says “  We can see no ground whatever for 
doubting that the property which came to tho first defendant

(a) i. e. where there is on e ; and where there is not, in him who 
obtains administration. Act Y. of 1881, Secs. 4, 14.

(b) Tagore Case, L. E. S. I. A. at p. 71,
(c) Bhagvdnsang Blidrdji v. Beehardds Harjivanclda, I. L. 11. 6 

Bom. 73. If he sues as executor or administrator he must of course 
set forth his qualification. See Civ. Pro- Cod. See. 50. As a legatee 
where probate is possible he will apparently bo bound by the condi
tion in Section 187 of the Succession Act,’as probate and administra
tion operate from the moment of the testator’ s death to vest, the 
property in his representative thus constituted. See Act V. of 1881,
§ 4 ,12, 14.

(d) Above, pp. 195, 196.
(e) 3 Mad. H. C. E. 50.

LAW OP INHERITANCE. [ bO O K ^ .^ J



from his father is, as he himself treats it, ancestral property.
It seems to us that there is no reason whatever in the con
tention that its quality was changed by his choosing to accept 
it apparently under the terms of his father’s will. Still less 
ground would there bo for the contention that his acquiescence 
in that mode of receiving it would vest in himself a larger 
estate than he would have taken by descent. On what princi
ple can he be conceived capable, by any act of his, of depriving 
his children of a right given to them by the doctrines of tha 
Mitaksbarfi at the very moment of their birth? The argu
ment, therefore that this property is unsusceptible of par
tition, because self-acquired, seems to us to fail entirely. 3

The property, however, if the Hindu law was properly 
applicable, as being a gift, ranked as self-acquired property 
of the half-caste father. It was only as such that he could 
dispose of it ; but as such he could and did dispose of it, and 
the three sons taking separately instead of jointly took by 
the will, that is according to the Hindu law by a gift 
recognized by the Courts as effectual though wanting one 
of the ordinary requisites. There was no partition amongst 
the three brothers; that would have indicated inheritance, 
and their shares would have been inherited property j its 
absence shows that they took under the will only, and held 
their shares as property devised or given. Such property 
ranks for the purposes of the Law of Partition as sell-ac
quired, and it would seem that although the father (defend
ant) could not dissipate it so as to leave his son (the plaintiff) 
destitute, he could not be called on to divide it against his 
will. On his death his sons would inherit equally, and an 
attempt to disinherit one of them without good cause woul d 
expose the will to a risk of being set aside as inofficious 
according to the recognized principles of Hindu law. (a) In 
the case of Vindyah Wdsoodev v. Panndnundas (b) Sir C. 
Sargent, J., held that where two brothers took equal shares in

(а) See Mit. Oh. I. Sec. II. para. 14.
(б) Unreported.

ŵ ^ ® b6 d u o t io n . ]  t h e  t e s t a m e n t a k y  p o w e b . 2 2 ^ L
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property under their father’s will, they constituting with 
their father an undivided family, there would be great 
difficulty in holding that they took as heirs an estate dif
ferent from what in the ordinary course would have descend
ed to them in that character. The father had been one 
of three brothers carrying on business in partnership, and 
two of the three had died after making wills, by which their 
shares came to the third. They were held to have been 
separate in estate, and the survivor of the three to have 
taken the whole as self-acquired property. He could there
fore deal with it at pleasure, and his bequest of a lakh of 
rupees in charity was upheld. This judgment was affirmed 
in appeal, and an appeal to Her Majesty in Council has been 
dismissed.

The extent to which a control of the devolution and of the 
enjoyment of property bequeathed by will is permitted, has 
been already discussed, (a) The construction of testamen
tary instruments executed by Hiudds is governed by the 
Hindil law, and on this point the Judicial Committee have 
said “  The Hindu law, no less than the English law, points 
to the intention as the element by which we are to be guided 
in determining the effect of a testamentary disposition, nor, 
so far as we are aware, is there any difference between the 
one law and the other as to the materials from which the 
intention is to be collected. Primarily the words of the 
will are to be considered. They convey the expression of 
the testator’s wishes; but the meaning to be attached to 
them may be affected by surrounding circumstances, (h) and 
where this is the case those circumstances no doubt must bo 
regarded. Amongst the circumstances thus to be regarded, 
is, the law of the country under which the will is made and 
its dispositions are to be carried out. If that law has attached 
to particular words a particular meaning, or to a particular 
disposition a particular effect, it must be assumed that the

(a) See above, pp. 178, 181.
(b) See Barlow v. Onle, 13 M. L A . 277 ; Moulvie Mahomed v. 

Shavukram, L. R. 2 I. A. 7; and comp. Maniklal v. Manihsha, I. L.
11. 1 JBom. 269.
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testator, in the dispositions which he has made, had regard to 
that meaning or to that effect, unless the language of the will 
or the surrounding circumstances displace that assump
tion.^®)

Similar principles are laid down in the Tagore case (b) in 
which it is further said (<•) “ The true mode of construing a 
will is to consider it as expressing in all its parts, whether 
consistent with law or not, the intention of the testator, and 
to determine upon a reading of the whole will, whether, as
suming the limitations therein mentioned to take effect, an 
interest claimed under it was intended under the circum
stances, to be conferred.”  As a will on the principle offurther- 
ing a bountiful intention of the testator receives a benignant 
construction as compared with the narrower construction of a 
document in which benevolence has had no part, (d) words 
primarily importing male lineal succession may be interpreted 
as conferring an estate of general inheritance, and when it is 
consistent with the language employed, a time will he chosen 
for the commencement of a future estate which will give 
effect to it, rather than frustrate the apparent intention, (e)
Effect cannot be given to a devise merely to “  dharm,”  that 
term being too.vague, ( / )  but a bequest for specific chari-

(a) Sreemutty Soorjeemoney Dossee v, Denobundoo MullicTt, 6 M. I.
A. 550-551. A will expressed in English must be construed accord
ing to the intention as gathered from the English words, not accord
ing to the possible sense of the Vernacular words that may have been 
used in the instructions. See Gangbai v. Thavar Mulla, 1 Bom. H. C.
R. at p. 75. English expressions are, it would seem, to be construed 
according to the English law. See Martin v.I/ee, 14 M. P. C. 142.
But regard must be had in the case of immoveable property to the 
rule that the language is to be applied according to the law of its 
place.

(b) Tagore case, L. R. S. I.’ A. at pp. 64, 65, ss,
(o) Ibid, p. 79.
(d) Doe dem Cooper v. Oollis, 4 T. R. 294.
(e) See Ham Loll Mooberjee v. Secretary of State for India, L, F.

8 I. A. 46, 62; S. C. I. L. E. 7 Calc. 304.
( f ) Gangbai v. Thavar Mulla Mulla, 1 B. H. 0 . R. 71.

‘ G°%T\ ' '



table purposes recognized as beneficial by the Hindu law will 
be maintained, as ex. gr. “  for the performance of ceremonies 
and giving feasts to Brahmans.,J (a) The words “  putra 
pautradi krarne”  include female heirs as well as male descend
ants of a female. A bequest, however, which has for its 
object to tie up the corpus and give the profits to male 
descendants is invalid, (b)

§ 10.—MAINTENANCE.
In the frequent changes of fortune which occur under the 

British rule in India giving a new and wider field to indi
vidual activity, the claims of destitute dependants of families 
become more numerous and pressing, at the same time that 
the general prosperity is advancing. The loosening of old 
ties makes some members of the Hindu community less 
ready than formerly to provide for their indigent relatives, 
while the latter, advised by persons having some acquaint
ance with the law and the decisions of the Courts, are led to 
prefer their claims in a more peremptory and inconvenient 
form than would at one time have been thought of. The 
family obligation resting on sacred and affectionate associa
tions could not be shaken or too rigidly defined without a 
good deal of undue harshness and encroachment being 
attempted on one side or the other. Hence the litigation 
arising out of claims for maintenance has become frequent 
as well as troublesome—troublesome chiefly because of 
the want of any exact boundary in this province between 
the duties enforced by the law and those imposed only by 
positive morality. Widows are the most frequent suitors 
for maintenance, owing to thoir helpless position during 
coverture and the restrictions to which they are subjected in

(a) Lakslimishankar v. Vaijnath, I. L. II. 6 Bom. 24; Dwdrhandth 
Bysack v, Burroda Persad Bysack, I. L. It. 4 Cal. 443 ; a f j  pres 
disposal of a fund bequeathed for charity would be quite in 
accordance with the H indi law. Comp. Mayor of Lyons v. Adv- 
Gen. of Bengal, L. K. 3 I. A. 32; and the case I. L. R. 4 Calc. 508,

(b) Shookmoy Chundw Bass v. Monohari Dassi, I. L. It. 7 Calc. 269.

LaW of inheritance. [book^ -A _ j
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fclieir widowhood, but claims of children on parents as well as 
of parents on children, and other members of families on their 
co-mombei’s are becoming common enough to make it 
desirable to bring the principal decisions together and 
compare them with what can be gathered from the acknow
ledged sources of the Hindu law on the same class of subjects.

On the subject of the maintenance of widows, three 
questions have been judicially discussed since the last edi
tion of this work was published:—(1) Whether the right to 
maintenance can be asserted by a widow of a separated 
member. (2) Whether in a united family the right is 
dependent on the possession by those from whom main
tenance is sought of ancestral property or of property 
inherited from the deceased husband. (3) Whether, when 
the right exists, the members of the husband’s family can 
in ordinary, cases satisfy it by affording board and residence 
to the widow as a member of their household, or must at her 
option provide her with a separate income.

As to the first of these questions it is to be observed that 
a partition does not effect such a total severance amongst the 
members of a Hindi! family that they stand thenceforth in 
the relation of mere strangers to each other. They may 
reunite again: they have mutual rights of succession in 
which fuller blood relationship between severed brethren 
counterbalances the effect of reunion between those of the 
half-blood; (a) the obstacles to marriage still subsist be
tween their families ; in obsequies, mourning and the cere
monial impurity arising from death, they are still relatives 
as they were hefoi’e the partition. A woman by marriage 
leaves her own gotra of birth to enter that of her husband.
Her closest connexion thenceforward is with his family, (b) 
whose sacrifices she shares and who succeed ultimately to

(а) Y&jfi. II. 1S9, and 'VijMnesvara’ s Commentary; Mit, Oh.
II. Sec. IX. See Col. Dig. Bk. V . T. 433, Comm., and Ramappa 
Naicken v. Sithamal, I. L. B. 2 Mad. 182.

(б) See Yasishtha, IV. 19.



any property which she as a widow may inherit. With her 
own family her connexion is altogether of a remote and 
secondary character. It is not destroyed, as the humane 
spirit of the Hindus fordids an entire renunciation of the ties 
of blood, and in practice, at least amongst the lower castes, 
the strong mutual alfection of the wife and her parents is a 
source of much trouble to husbands, but in the law an in
exorable logic supported by sacred sanctions transfers with 
her person her duties and her protection to the family of 
marriage. In Sri Virada Pratdp Raghunanda, Deb v. Sri 
lirozo KishnoPidta Deb (a) the Privy Council say “ The Hindi! 
wife upon her marriage passes into and becomes a member 
of that ( the husband’s) family. It is upon that family that 
as a widow she has her claim for maintenance. It is in that 
family that in the strict contemplation of law she ought to 
reside.”  (b) Her brothers therefore must “  support her till 
her marriage, afterwards her husband shall keep her. When 
the husband is dead his kin are the guardians of his child- 
less widow: in disposing of her, in protecting and maintain
ing her they have full power.”  (c) The word “  isvarah,”  
here translated “ power,”  implies an attribute of superiority 
which is most conspicuous in the form of active authority, 
but which has a more comprehensive sense. It sometimes 
means husband and sometimes the Supreme Being. To say 
“ they are to control, protect and support her as her lords” 
obviously imposes all these functions as duties on the 
kindred, (d) and the duties are in themselves unconditional.
All these ideas indeed are involved in guardianship. The 
perpetual dependence assigned to a woman (e) is accom-

(a) I. L. R. 1 Mad. at p. 81; S. C. L. R. 3 I. A. 154.
(5) See also per Loch, J., in Khdramani Dasi v. KasMnath Das,

2 Beng. L. R. at p. 20, A. C. J . ; Col. Dig. Bk. IY. Ch. I. T. 39; Bk.
V• *99 and Comm.; and comp. Maine, Anc. Law, Ch. V. pp. 153, 184.

(e) Xarada, XIII. 27, 28. See also Narada as quoted by Devanda 
Bliatta below.

(A) So in Ruvea Bhudr v. Roopslumkar, 2 Borr. at p. 725.
(e) Manu, V . 148 s s .; IX . 2, 3; VIII. 416; Vyav. May. Ch, XX. 

para. 2.
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panied by an indefeasible claim to nurture, shelter, and 
gentle usage, (as) Who are to satisfy this claim ? Primarily 
the family she has joined, not the family she has quitted, (b)
The latter comes next in responsibility before the burden 
arising from utter destitution is thrown upon the caste and 
the community.

The general right of a widow to support according to the 
means of her husband’s family is asserted by Newton and 
Jauardaiia, JJ., in Sakv&rb&i v. Bhavani Raje Ghatge Zanjar- 
rdv Dcshmukh. (c) In that case the family property had 
been transferred by the Satdrd Government from an im
provident father to his son, subject to a charge for the 
father’s maintenance. In extreme age the father married a 
second wife who on becoming a widow sued her step-son for 
maintenance. He offered to support her in his house. The 
Principal Sudder Amin thinking that the parties could not 
properly be forced to live together and that it would be 
equally wrong to allow the young widow to reside where 
she pleased, ordered the step-son to provide her with a 
separate apartment in his house or in his village and to pay 
her a monthly allowance for her support. The widow ap
pealed against the amount of the, allowance and the order as 
to her residence, but the District Judge affirmed the decree 
on the ground that she must be regarded as <s living on 
enforced charity ” and entitled only to “ what will keep her.”
This view the learned Judges of the High Court rejected.
They approved Sir T. Strange’s statement that a widow is 
entitled to a maintenance proportioned to tho circumstances

(а) Manu, III. 55 ss.;Mit. Ch. II. § 1, paras. 7, 27, 28, 37 ; § 10, p. 14,
15; Vyav. May. Ch. IV. § 11, para. 12; Col. Di. Bk. V. T. 409 ; Str.
II. L., I. 171, 173, 175; II. 291, 297, 299.

(б) 1lamien v. Condummal, M. S. D. A. B. for 1858, p. 154; Pr. Co. 
in Sri Virada Pratap Baghunanda Deb x. Sri Brozo Kishno Puita 
Deb, I. L. R. 1 Mad. at p. 81 ; Yivada Chintamani, 261, 262, 265.

(c) 1 Bom. H. C. It. 194.
30 a
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of the family, (a) and sent) down for determination tie 
following issue, viz.: “ Are the circumstances of the ease such 
as require that a separate residence or an equivalent in 
money should he awarded to her (the widow) or should she 
be required to reside with the defendant t ”

Here though the father as a prodigal had been deprived 
of the patrimony, and his second marriage had, it was alleged, 
been brought about by a trick in order to injure his son, 
yet the notion of the son’s repudiating the step-mother's 
claim to maintenance seems not to have occurred to any one.
The only question was as to how the maintenance was to be 
afforded. In the absence of exceptional circumstances the 
learned judges thought that it must bo given and accepted 
in the household of the step-son. Step-mothers may perhaps 
be regarded as having distinct rights resting on special 
texts,(b) hut their rights at any rate are recognized by the 
Sastras, (c) as on the other hand the step-son's succession to 
his step-mother’ s stridhana is also admitted.(d)

In Chandrabhugabai  v. Kasinath Vithal (e) the widow’s 
husband had separated from his father and brethren. On 
his death she had received his property and bad expended it, 
as also her mother’s property. The Joint Judge in Regular 
Appeal held that the separation of her husband from his 
family had deprived the widow of a right to maintenance; 
but on Special Appeal the High Court rejected this view, 
reversed the judgment, and remanded the case for trial on 
these issues—“ (I) Are the widow’ s present circumstances 
such as to give her a claim to maintenance ? (2) If she is pos
sessed of any property, what portion of it is her stridhana ? ”

(а) So Buljor Bed v. Mt. Brinja, N. W. P. S. D. A. R. 1862, Pt. II. 
p. 96. There however the family was united, and had ancestral 
property.

(б) Bk. I. Chi II. S. 14, I. A. 3, Q. 3, footnote.
(e) 2 Str. H. L. 316.
(d) Bk. I. Oh. II. S. 1 4 ,1  A. 3, Q, 1.
(e) 2 Bom. H. C. R. 323.
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■ By strldhana the learned Judges probably meant such as 
was not productive of an income, such as to relieve the 
widow from indigence, and so far free the defendant from 
his obligation. For the rest that obligation in spite of the 
partition which had taken place is recognized as binding.

In l'imappd Bhat v, Parameshriammd (a) it was held 
that the right of the indigent widow to support is not 
affected by a partition, though the award of a separate 
maintenance rests in the discretion of the Court. Reference 
was made to Bai Lakshmi v. Lahhmidas (b) and to Mulct, v. 
Ginlharilah (e) In the District Court the ease had been 
relied on of Mamedala Vencutkrishna v. Mamedala Vencut- 
ratnama, (d) and to local decisions which had shown the law 
in Canara, where the case arose, to be that the widow of a 
separated parcener was entitled to subsistence though her 
husband had died without ancestral property, and though 
the ex-pareeners sued by her had none. The Madras case 
had ruled that maintenance could under such circumstances 
he claimed only in the house of the persons liable, hut the 
District Judge had treated this condition as one that tho 
Court in its discretion might dispense with.

The Bombay cases just referred to were reviewed in 
Sdvitribai v. Luximbai. (e) The question is stated ( / )  to be :
“  Can the plaintiff, not finding it agreeable to live in tho 
house of her husband’s uncle, sustain this suit for a money 
allowance by way of maintenance against him who has 
separated in estate so far hack as 1853, from the branch of 
the family to which her husband and his father (Sadasiv’s 
brothers) belonged, and who had no paternal estate in his 
hands at the institution of this suit, and did not, and could

(«) 5 Bom. H. 0. R. 130 A. 0. J.
(6) 1 Bom. H. C. R, 13.
(c) S. A. SOS?, decided 6th July 1858.
(d) M. S. D. A. R. for 1849, p. 5.
(e) I. L. R. 2,Bom. 573. See Apaji v Gangabai, ib. 632.
( / )  p. 581. See Madkavrao v. Gangabai, ib. 639.



not, so long as the plaintiff lived, inherit any property from 
her husband upon whom the estate (if any) of his father 
Balcrustna would have devolved ? ”  The judgment proceeds 
on the two grounds, (1 ) that the plaintiff’ s husband and bis 
father were separated from the brother of the latter sued as 
liable for the plaintiff’s maintenance, and (2 ) that the de
fendant had not, when the suit was instituted, any ancestral 
estate or estate of the plaintiff’s husband or his father. 
“ Either one of these reasons, the Court say, independently of 
the other, is we think fatal to the plaintiff’s claim to a money 
allowance.”

Though the decision is thus limited to the denial of a 
right to a money allowance the reasoning extends to the 
denial of any claim at all by the widow of a separated mem
ber upon the other members of his family. Against the 
dictum in Timappa’s case that “  the whole policy of the 
Hindi! law is not to allow even a distantly related widow to 
starve ”  (<t) the learned Chief Justice urges that “  for that 
proposition no other authority than the above cases (dis
sented from in bis judgment) was mentioned by tbe Court.”
It would seem, therefore, that so far as apy legal obligation 
goes the preservation of a widow from starvation in the case 
supposed is not now to be recognized as a duty incumbent 
on any one. Strange’s humane interpretation of tbe Hindil 
law (b) must he received with this restriction. His obser
vations at p. 171 being limited to the maintenance of a 
widow as a charge on the inheritance (c) taken by other 
heirs, a thing that would not occur in a divided family as to 
an estate which in the absence of a son she must inherit 
herself, are not applicable to the point now under considera
tion. Should the, estate prove deficient the learned author 
says the family of the husband are notwithstanding liable,

(a) See 1 Sfcr. H. L. 175. (J) Strange’s EL L. 67, 68.
(c) As to this see LaJcsTiman Bcmohcmdra V. Satyabh&m&bcti, I. L.

E. 2 Bom. 494 ; and Natchiaranimal v. Qopal Krishna, I. L, B, 2 Mad.
126.
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but he is still contemplating the case of a possible inheritance 
by the husband’ s brethren, not that of their postponement 
to the widow as heirs as in a case of separation.

The rulei .as to maintenance were probably formulated 
without any distinct contemplation of the case of parti
tion. In tile Bengal case of Khetramani JDasi v. Kashinath 
Das, (a) Loch, J. says “ as the law originally stood it appears 
to me from 'some of the texts quoted above that no separa
tion was ever contemplated, but that the widow entitled, to 
maintenance was expected to remain in her husband’s house 
and among his relations.”  This is quite true. "  The family 
is the cherished institution of the HiwdAs”  (6) and the 
“  associated aggregate community of the family” (c) is as 
such the principal care of the Hindu law. Property is 
regarded mainly as a> means for fulfilling the duties to the 
past and present members imposed by the family law. Its 
characteristics are regarded from the point of view of its 
capacity or incapacity to subserve the purposes of the 
perpetual corporate group. Thus though it is moveable and 
immoveable, sacred and secular, with powers of disposal or 
management which vary accordingly, the land itself is not 
“  free”  or “  unfree”  subject to gavelkind or other peculiar 
tenure. All depends in the private law on personal status 
and personal relations. These are determined by birth and 
by the second birth of marriage. They impose according to 
Hindu ideas duties not as springing from or annexed to pro
perty but as inseparably united to the person, though property 
is the medium through which in many cases they must be 
made effectual and the means by which they must be fulfilled.
As the mutual obligations of the family therefore spring 
from a blood relationship, real or fictitious, and a sacred 
connexion in sacrifices which is its complement, (d) so the

(а) 2 Bong. L. R. at p. 30 A. 0 . J.
(б) Ehyah Bam Singhv. Bhyah Ugur Singh, 13 M. I. A. at p. 391.
(c) Comp. Sir H. Maine, Anc. Law, Ch. I., and Cli. V. p, 126.
(d) See Maine, op. cit, Ch. V I. p. 191.
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laws which govern them rest far less on property save as a 
modal circumstance than on relationship. This is not abol
ished by partition though partition modifies the duties 
ai'ising from. it. It is a modern notion to refer these duties, 
as Devanda Bhatta refers them, merely to cases in which 
property has been inherited or rather taken by right of 
participation and survival.(a) The passage which he quotes 
says nothing of that kind: it imposes the duty of providing 
food and raiment for a widow in succession on the deceased 
husband's brother, on his father, on a gotraja, and any 
other person (amongst the husband's relatives). It is 
plain that the last two would not in general take the 
inheritance of the deceased husband, or where partition 
prevailed be united with him. The duty is prescribed 
absolutely, and as Dev^nda Bhatta quotes the rule with 
approval, the proper sense of his own remark which imme
diately follows may possibly be explanatory, not limiting, 
and imply that when in a family the person immediately re
sponsible resigns to the widow the portion on which her 
husband and she previously subsisted he needs not provide 
her maintenance too. The treatise being on Inheritance 
implies generally that there is an estate to inherit, and to this 
the author's observations are naturally directed, not to the 
cases of no estate, and of indigence as in itself a ground of 
right and obligation in a family. The disposition of the 
property and the provisions for maintenance out of the pro
perty would necessarily ho the topics to be dealt with directly, 
others only incidentally, just as in an English treatise dower 
and equity to a settlement would be considered in their 
relation to property, without prejudice to the right to protec
tion and sustenance subsisting apart from the possession of

(a) Smriti Chaud. Transl. p. 158. .Participation by birth is the 
typical form of daya. It is obvious therefore that the sphere o f day& 
and of inheritance by which it is translated lie outside each other in 
the most important cases. Hence to deal with daya according to 
notions exclusively proper to inheritance in the English sense, must 
needs lead to error and confusion.
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property, and from rules which merely determine its form, 
and how it is to be satisfied in particular cases.

Much has been said in several of the cases on a distinction 
between the rules of the Hindu law which-are mandatory, aa 
contrasted with those which are simply hortative or precep
tive. When the distinction is rested on the imposition of a 
fine in one of two cases and not in the other, it should rather 
be regarded as assigning the one to the province of the 
criminal and the other to that of the civil law; but these 
departments were by no means clearly demarcated in the early 
jurisprudence. Still less was any exact boundary drawn 
between the field of moral and that of strictly legal duties. 
“ Amongst the Hindfis the religious element in the law has 
acquired a complete predominance,”  (a) and Jagannatha, 
arguing from the absence of any fine annexed to unequal 
partition by a father, that he may distribute his property 
of every kind as he pleases amongst his sons, (b) is landed 
in a direct contradiction of the Mitfikshara and other 
received authorities.

In Ta jnavalkya’s laws of civil judicature the subject of a 
judicial process is said to be a “ complaint of being aggriev
ed contrary to law or usage;”  but “’Haw”  translates 
“ Smriti,”  the sacred scripture, as “ acliar,”  maybe rendered 
“ ordinance” as well as “  practice.”  The rules in the 
Smritis, as for instance in Yajnavalkya ŝ, are set forth in 
immediate connexion and with constant reference to this 
idea, and so expounded by commentators like Vijnanesvara 
in the Mitakshara. (c) In chapter VIII. of Manu, “ On 
Judicature and on Law,”  the connexion is very obvious,. 
The rules for the constitution and government of the Courts 
are followed by the rules of evidence, and then come those

(a) Maine, Anc. Law, Ch. V I. p. 192.
(5) Coleb. Dig. Bk. V. Ch. II. ad init. and T. 77, Comm.
(c) See M'acn. H. L. p. 141, and Boer and Montriou’s Yajfi. vol, 

II. 5, 12, 21, I. 7; and Stenzler’s Text, pp. 4, 45.



®  " r; ' ."V 'M: ; ; ' is ’ ;'■ '

rLAW OF INHBEITANCt'L [ BOOK i.

of the substantive law. The 24th distich is identical in sense / 
with the one in Yajnavalkya; disputes are to be determined 
by a consideration of what is expedient in the view of public 
policy, but always in subjection specially to the law of 
“  dharm”  or religion. Slokal64of the same chapter says 
that no declaration, however well authenticated and support
ed, can be effectual if opposed to “  dharin,” or to recognized 
usage, and sloka 8 that the king is to adjudicate according to 
tixe “ eternal dliarm.”  So in Narada, Bk. II. Ch. X. para. 7,
it is said “ If wicked acts unauthorized by (== contrary to) 
the moral law are actually attempted let a king who desires 
prosperity repress them.5* Whatever precept of the Smritis 
therefore had been violated to the injury of a complainant, 
whether expressed in terms hortative or prohibitory, and 
whether a penalty was annexed to the rule or not, the al
leged injury might, if the prince or the judges so willed, 
be remedied or punished without an “  excess of jurisdic
tion.”  (a) .No Hindil Austin had written a “ Province of 
Jurisprudence determined” for the lawyers of India; the 
rales of the substantive law were, as usual in but partly 
developed systems, not disengaged from the commands of 
religion. They were but scantily formulated as aids or sup
plements to the rules of procedure, while the contents of the 
Vedas were assumed generally to be well known to the 
learned and to need no statement. The distinction therefore 
on which English judges have relied so much was for the 
Hindu judges hardly a distinction at all. (b) They exercised 
conformably to the Sastras and to custom a jurisdiction as 
indeterminate as that of the early Chancellors in England, (c) 
and would enforce any duty enjoined by a Smriti which 
either in the class or in the instance seemed of sufficient im
portance to warrant the exercise of their power.

(a) SeeY&j’n. 1.360; Muttayan Chetti v. Sivagiri Zamindar, I. L. » .
3 Mad. at p. 380.

(b) Oomp. Maine’s Anc. Law, p. 16, 23,192.
(e) See Spence, Equifc. Juried. I. 367 as. and references.
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, One class of propositions received an early and compara
tively full exposition from tlie commentators and was 
applied wifcli strictness by the native courts—that relating to 
ownership, its acquisition, devolution and partition. The 
needs of society imposed this duty on the-Nyay/Sdhish, but 
for the Brahman commentator the chief attraction of the 
subject consisted perhaps in its connexion with the law 
of sacrifices. In what cases property is constituted or 
extinguished, gained or lost, is minutely discussed. Posses
sion too as a source or element of property has received a 
pretty full treatment. But the rights and obligations arising 
from family relations have been but meagrely dealt with in 
proportion to their importance, great as this is recognized 
to be. Positive law is incompetent to enforce a complete 
fulfilment of duty in such cases, and rales of mutual 
regal’d, concession and generosity, supersede or blend with 
those which can be imposed by external authority. Thus 
the boundary line between moral and legal obligations 
being in its nature vaguely drawn and not having been 
arbitrarily defined, precepts of the Hindu jurists in 
this sphere take every form from stern command and 
denunciation to mere suggestion or assumption that a 
law of kindness is to prevail. Whether in any instance 
a precept construable as a mere counsel or a proposition 
of moral beauty was to be enforced by a sanction as a 
law was left to the judges on a consideration of all the 
circumstances. In discussing the doctrine of factum valet 
put forward to justify a father’s alienation of ancestral pro
perty, H. H. Wilson says,(a) “ It is absurd to say that the 
judge is to acknowledge as valid or to permit the validity of 
that which sacred institutes and universal feeling denounce
as immoral and illegal......... The only argument of any
weight adduced has been this: the law certainly prohibits 
the practice, but it has not provided for its prevention or

(a) Works, Y. 73. A husband’s alienation depriving his widow of 
subsistence is invalid. Jamna, v. Muchal Sahu, I. L. R. 2 All. 315.

31 a



punishment, and therefore being done it must be recognized.
But this is a very incorrect view of the case and would, as 
observed by Sir F. Macnaghten, authorize the perpetration 
of a vast variety of crimes. The law has not been so 
improvident. It bas stated what ought and what ought uob 
to be done; and has left the enforcement of its prescriptions 
to the discretion of the executive power. We are confident 
that the question between illegality and validity would never 
have been agitated under a Hindi) administration.”

Itis plain that under a law thus flexible and discretional, the 
claims of a widow in a family from which her husband had 
been separated in estate might be subjected to a rath el" 
severer scrutiny than where there had been no partition. A 
wasting of his substance by the separated brother might be 
looked on as a kind of fraud which the judges ought to 
prevent. They would recognize too that the tie of consan
guinity was less binding as the relationship was more 
remote, (a) The changed conditions of life in modern as 
compared with ancient days might also be fairly taken into

(a) The recognition of distant relationships in the law treatises has 
been founded on texts in themselves of much narrower import.
Thus Manu’s Text, IX. 185, gives the succession to the father on 
failure of the son, and failing the father gives it to the brothers. 
Yajnavalkya’s text is the widest. Devala, quoted in Col. Dig. Bk. V,
T. 80-82, would seem to have limited the connexion which gave 
rights of inheritance to four degrees (counting inclusively) in the as
cending and descending lines. Thus the seventh degree, the rela
tionship between two second cousins, would be the extreme point of 
recognized close family connexion. The seven degrees were then 
transferred to a single ascending line as a source of Gotraja- 
sapindas, and beyond these were placed seven degrees more of 
originfor Sam&nodakas. The want of uniformity amongst the different 
Bchools of doctrine as to the remoter successions points to their 
comparatively recent recognition, and the analogy of the bandhu 
relation, limited to five degrees—first, instead of second, cousinship 
either to the jH-opositus or to one of his parents—-points the same 
way. So also does the limitation of responsibility for debt to the 
grandson, The recognition of a right of maintenance arising from 
family connexion as far as the sixth degree (second cousins), and the 
lapsing at that point of the nearer relationship into the clan connexion

! ( t j
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account in applying the rule of expediency. Native 
Courts could not have found a direct warrant perhaps for 
leaving any widow of the family to absolute starvation, but 
they might hold that the rules as laid down contemplated a 
different state of things from the divided family of tho 
nineteenth century. Without saying therefore that the 
earlier judgments were wrong on the point in question, (a) 
it may be admitted that the learned Chief Justice of Bombay 
has not, in denying the claims of the widow of a separated 
parcener, transgressed the latitude of construction which the 
Hindi! law itself approves. That law certainly ascribes 
extraordinary authority to a Court in which three judges of 
ordinary attainments sit with a chief judge specially 
appointed for eminent learning by the king. (b)

of superior and inferior, is shown to have been common amongst the 
European branches of the Aryan family by Dr. .Hearn (The Aryan 
Household, Oh. X. § 3). In the Canon Law the seventh degree, as the 
nearest within which marriage was allowed, became identified at one 
time with seventh in the ascending line and those descending collater
ally from that point, as the Canonists counted the degrees only on 
the longer of the two lines diverging from the common source (sea 
Jus. Can. by Reiffenstuell, vol. II. p. 493-5). But the fourth degree 
was afterwards resumed as the limit of prohibition, and this, taken 
exclusively not inclusively, would, according to the Homan reckoning, 
generally count as the seventh degree reckoned inclusively. The 
recognized names of relationship amongst the Homans extended only 
to second cousins, i. e, to the sixth, or according to the inclusive mode 
of reckoning the seventh degree {see Poste’s Gaius, B. I. § 58), and it 
seems not unlikely that the range of recognized relationship under 
the Canon Law and of Gotraja-sapindaship under the Ilindd law (sea 
above, p. 121) was extended by a somewhat analogous process- The 
genealogies preserved by the hereditary purohits readily lent them
selves to any desired extension of gentile connexion. As to tha 
variations of the Christian ecclesiastical law, see Zachariae Jus. 
Graeco-Rom. Li. I. Tib. I. § 4.

(a) See also 2 Str. H. L. 16.
(£) Manu, VIII. 11. Comp. Hit. on the Adm. of Justice* Ch. 1.

§ h



Personal inquiries made since the judgment in Savitri- 
bais cage in several districts of the Bombay presidency seem 
to establish that though a moral claim of every widow to 
support is recognized even in a divided family, a legal right 
is hardly admitted. Widows of separated relatives are to 
be found in the households of many Hi ail ft gentlemen, bat it 
would be a wrong assumption that amongst people thus 
closely connected no more is conceded than could be 
enforced. The presence of these ladies whose lot excites 
pity even in a stranger is, it would seem, to be ascribed to 
a rule of kindness or at most of positive morality, rather 
than to one of compulsive customary law. Similar inquiries 
as to the case of united families led to the conclusion 
that the right of widows of deceased members to main
tenance is almost invariably recognized, though as to the 
incidence and apportionment of the burden no exact con
sensus of opinion could be obtained. Here the passages of 
Nftrada already referred to, seem to be applicable, and to 
make the support of the widow a duty independent of the 
possession or existence of any estate in which the deceased 
husband was a sharer, though; where this state of things 
existed he who takes the share is specially liable and the 
share itself may be allotted to the widow whose relatives 
are unwilling to receive her. (a) The expression used by 
Narada is the same in stating the right of widows as in 
stating the right to subsistence of members of a family 
disqualified for inheritance. The Vyavahara May ftkha limits 
the text ofNarada(i) to the case of an undivided family, 
but in such a family it does not make the widow’s right to 
subsistence depend on the possession of ancestral wealth.
In the passage from Katvayana (c) which Mlakantha quotes 
immediately afterwards, the particle “ tu, ” translated “  or, ” 
includes the sense of >c but” ; so that the sense is “ The

(a) Srarifci Chand. Ch. XI. Sec. I. paras. 34, 35, Transi. p. 158,
159.

(fc) Stokes, H. L. Books, p. 85.
(c) Stokes, H. L. Books, p. 85.
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widow receives food and raiment but (where there is pro
perty) may (also) be assigned a share of it for life.”  The 
S^stris have uniformly accepted the rule in this sense so 
far as can be gathered from their omission to set forth the 
possession of ancestral property as essential; and it is estab
lished by authenticated usage as the law of many castes.
This is shown below.

That the recognition of the share of a parcener as pri
marily liable for his widow’s maintenance does not imply 
that she has no right when there was no property, may be 
gathered from Jagannatha',s comment on Yajnavalkya’s text 
providing for the daughters and the childless wives of dis
qualified members of the family, “  since it is directed that 
daughters must be supported so long as they be not disposed 
of in marriage, it appears that the nuptial (expenses) shall 
be defrayed, and that (=  that is) if no share be received by 
a son; but if the sou do take a share his sister must he 
supported and her nuptials defrayed by him alone as is done 
in common cases by a son whose father is dead.”  (a) The 
Mitakshara cites a passage from Harlta. “  I f a woman 
becoming a widow in her youth be headstrong (still) a 
maintenance must in that case be given to her for the 
support of life.” The Vivada Chintamani quotes this as 
“ A woman is headstrong, but a maintenance must even 
=  still) be given to her.” (b) The right to support is not 
contemplated as dependent on property, though should there 
be property it may be satisfied out of it. If the right as 
Vijnanesvara possibly thinks, belongs to a widow of a sepa
rated parcener, that affords an a fortiori reason for recogniz
ing it in the case of a widow of one who has died a member

(а) Col. Dig. Bk. V. T. 334, Comm. This is in fact a portion of the 
father’s obligations falling on the son subject to his exoneration 
only when the misappropriation of property actually existing trans
fers the duty to him who has taken it. See Yyav. May. Ch. IV.
Sec. V. para. 16.

(б) M it.Ch. II. Sec. I. para. 37.
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ot a joint family. While that family subsists and is capable 
she must look to it alone for maintenance. The Viramit- 
rodaya lays down this rule for widows and daughters in a 
reunited family, (a) The duty of the Hindu householder 
therefore seems not to have been exaggerated by Sir T. 
Strange when he described it as “  co-extensive with his 
family,” (b) or when he said of the widow in a united 
family “  where her husband's property proves deficient the 
duty of providing for her is cast upon his relations/” (c) 
Yajnavalkya, like N&rada, assigns the protection of a woman 
unconditionally to her father, her hushand and her son 
successively, and then “  on failure of these, let their kinsmen 
protect her.-” (d)

Jagannatha, resting on the familiar text of Manu, declares : 
f‘ The father is bound to support the family of his son, and 
it is not true that those to the support of whom the master 
O'. e- Hie son) is entitled from a certain person (the father) 
are not (themselves) entitled to maintenance from the same 
person,’ (e) This is said of the family of a student who 
has not then acquired property. Consistently with this 
Colebrooke says, (jf) in a case where the son must have 
died without property, that the father “  would have been 
liable for the reasonable charges of his daughter-in-law’s 
maintenance, had he refused or neglected to support her.” 
Nothing is said of the father’s having ancestral property. 
In a similar case where the father may have had ancestral 
property, but the son distinctly had no separate estate, the 
son’s widow was pronounced entitled to maintenance 
from her father-in-law. In this opinion Colebrooke and

(a) Yiramifc, Trans, p.219.
(A) 1 Sfcr. H. L. 67. (c) Op. cit. 172.
{d) Col. Dig. Bk. IY. Ch. I. Sec. I. T. 6.
(e) Col. Dig Bk. Y . T. 379, Comm. See also per Sir M. Satisse,

C. J., in Ramchandra v. Dadd Naik, 1 Bom. H. C. K. Uxxiy. Ap
pendix, and Macn. H. L. vol. II. Ch. II. Case 8.

( / )  Op. cit. vol. II. 112.



Sutherland concur, (a) as Sutherland did in a similar claim 
by the son’s widow against the father’s widow, (b)  In 
another case (c) Colebrooke says that the half-brothers of a 
widow's deceased husband are bound to maintain her. (d)
It is not even said that the deceased and his brothers were 
members of a joint family, much less that there was pro
perty of the deceased or ancestral property. If there had 
been separate property Colebrooke must have said that the 
widow was entitled to it, and if the possession of ancestral 
property were essential in his view to the existence of the 
widow’s right, he must have mentioned that too.

The same remark occurs as to the opinions of the Sastris 
given below at Bk. I. Oh, II. Sec. 1. Q. 17; Sec. 6. A. Q. 27;
Sec. 7, Q. 10. In the firstof these cases the family was undi
vided, but whether there was ancestral property is not stated.
It-would seem that the deceased son left no property solely his 
own, as there is no-reference to it. In the second case the 
family was undivided or was understood to be so by the 
Sastri, hut it does not appear that there was ancestral 
property held by the father. In the third case the pre
deceased son may or may not have been separated from his 
father. There is no suggestion that he left any property, 
nor is there any limitation of the widow’s right to the 
amount of his share. The Sastri, evidently regarded the 
property left by tbe father as having been solely his own, 
but the obligation of maintaining the son’ s widow as one 
that had been binding on the father and after his death 
passed to the mother along with the means of satisfying it.
In ancestral property the son’s right to a share comes into

(а) 2 Str. H. L. 233. So in Ilai Sham Ballubh v. Pranhishen 
Ohose, 3 C. S. D. A. R. 33 ; Musst. Himulta Chowdrayn v. Musd.
Pudoo Mv/nee Chowdrayn, 4 ib. 19.

(б) Op. cit. II. 235.
(c) Op. cit. II. 297; Macn. H. L. vol. II. Oh. II. Case 4.
(d) So 2 Str. H. L. 12, 16 5 Macn. H. L. vol. II. Oh. II. Casa 7.
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existence and dies albng with him, (a) so that it coaid not 
be as annexed to an inheritance in the English sense that 
the father’s obligation attached to him. The father and son 
having been joint tenants if not tenants by entireties, the 
son could not even charge the common estate according to 
the principle ju s  accrescendi praefertur oneribus, except 
under circumstances specially provided for. (it)

In the case of a disqualified person no ownership generally 
comes into existence at all over the ancestral estate, (c) He 
is entitled merely to maintenance which is accorded to 
him by the texts in the same terms as to wives and 
widows. His right is a charge or an equity to a settle
ment on the property when there ia property, (d) but 
the duty of maintaining him is not therefore limited to 
what but for his incapacity would have been his share.(e)
It is on relationship that the right is founded, and the right . 
of the widow of a member, herself a member of the family, 
rests equally on relationship, not on property once shared 
by the deceased, though'should such a share have passed 
into the hands of any particular member of the family the 
obligation will primarily rest there too. (’/ )  In the cases at 
pp. 83 and 90 of vol. 2 Strange's Hindu Law, the widow 
left destitute by her husband is recognized as having a right 
to maintenance from her brother's widows. Her brother

(a) TJddrdm Sit&rwm v. Hdmu Pdnduji, 11 Bom. II. C. R. at p. 86.
(b) Mit. Ch. I. Sec. I. paras. 28, 29 ; infra, Bk. I. Ch. II. Sec. 6 B .; 

Rddh&bdi v. Ndnardv, I. L. It. 3 Bom. 151.
(c) See Bk. I. Oh. VI. Sec. 1.
(d) Khetramcmi Dasi v. KasMnath Das, 2 Beng. L. R. at p. 52 A.

C. J.
(e) Bk. I. Oh. V I. Sec. 1. Q. 5.
( / )  In the MS. Collection of Caste Laws gathered hy Mr. Borradaila 

there are many instances in which Ihe caste declare that the helpless 
person is entitled to his share on. a partition; and others in which 
it is said that he is entitled to maintenance out of his share, or 
alternatively, his proper share; but along with this it is stated in 
some instances that his brethren must support him where there 
is no estate. This shows that a mere reference to the property



could not have held ancestral property along witl  ̂ her 
husband, or inherited from him, and the obligation arising 
as against a brother only on the incapacity of the hus- 

- band's family cannot, it would seem, be made absolutely 
dependent as to the latter any more than as, against the 
former on any conditions of property taken by inheritance.

The Smriti ChandrikSi, true to the principle “  To him that 
hath shall be given/' says that even in the case of helpless 
kinsmen the duty of supporting them rests only on those 
who have taken the patrimony of the disqualified member a 
father, (a) For this Devanda Bhatta cites a passage of 
Katyayana ending:—“ Tbo kinsmen shall not he compelled 
to give the wealth received by them not being his patrimony.
Here there is nothing about subsistence. '1 he role given is 
that the person in question shall not obtain property not his 
patrimony. But the passage is not quoted by either the 
Mitakshara or the Mayftklm, though many other passages 
of Katyayana are quoted by both ; and the reason is obvious.
The whole of it is given at Ch. V. para, 16 of the Daya 
Bhaga; and it is plain that it refers to a case which does not 
now occur, that of a competition between the offspring of 
persons of different castes. “  H e/’ Katyayana says, ‘ is not
heir to the estate...... except.......... on failure of the kinsmen,
They shall not ho compelled to give him the wealth [it] not 
being his patrimony.” There is a various reading “  svapi- 
tryam” ( =  it being their patrimony) which leaves the result 
unaltered. On the point for which Devanda uses it, the text

where there is property does not imply an absence of right where 
there is no property, or none chargeable with the maintenance 
The questions as to widows were put with reference to property, but 
still some answers, as in Bk. G sheet 25, state an unqualified duty to 
support the widow in the family house, her resort to her pulla even 
being (ib. 32, 49, 55) * necessary only in the absence of relatives of 
tier husband. „

(a) Smj-iti Chan. Ch. V". paras. 23-25.

* Ib. Koombars 8, Maebee Gudrya 35, Vaghree 30, Khalpa Khumbarta 
48.
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says nothing.. In Manedala Vmkutkrishna v. Mameddla 
Venfaitratnamah (a) the Sudder Court of Madras set aside 
Devanda’s rule in the province where his authority is highest 
by pronouncing in favour of the widow’s right to maintenance 
by her husband’s brothers where there was no proof of their 
possession of paternal estate ; and it cannot be considered as 
of any great weight in Bombay.

In a case at Allahabad the High Court ruled that a 
daughter-in-law had no right to maintenance from her 
father-in-law when he had sold the ancestral property. (l )
If the right of the son’s widow to maintenance depends on 
the bare fact of the retention of the ancestral property, this 
decision must bo accepted, and a father can get rid of the 
burden properly incumbent on him by merely selling the 
patrimony though he may keep the proceeds, or obtain the 
fruits of his unprincipled conduct in some other form ; but 
this would so obviously be a fraud on the dependants that the 
Hindu law would interfere to. prevent its success, (c) The 
case is discussed in Lvximan Ramchandra v. Satyahhamct,~ 
bdi, (d) and the authorities there quoted seem conclusive of 
the daughter-in-law's right, and by implication of the right 
of every coparcener’s widow. The passage of the Yira- 
mitrodaya quoted by the Allahabad Court seems to be the 
one at p. 154 of Mr. Golapchaitdra’s translation. It says,
"B y  reason (— force) of the text 'The heir to the estate of 
a person shall liquidate his debts’—he alone who takes the 
estate is declared liable to discharge the debts.” This is said 
by Mitramisra to illustrate the proposition that if any ono 
improperly deprives the grandson of the estate, such person 
shall pay the grandfather’s debts, and yet in the absence 
of all estate the grandson’ s liability is not disputed, (e) So

(a) Mad. S. D. A. B, for 1849, p. 5.
(b) Oangdbai v. Sitaram, I. L. R. 1 All. 170.
(c) Blc. II. Introd. § 4 F.
(d) I. L. R. 2 Bom. at p. 579.
(e) See Vyav. May. Cb. V, Sec. IV . para. 14,
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also as to the passage of Narada and the comment on it 
given at p. 174. Mitramisra indeed takes the command to 
S u p p o r t  the widows as specially applicable to those of a 
separated coparcener of a rank lower than the “  patni,” and. 
says that “  whoever takes the estate ’5 must afford them 
maintenance “  by reason of succession to the estate.” Such 
is the rule, he says, when there is an estate to succeed to: he 
who takes the benefit must take the burden. But where 
there is no estate the precept remains unqualified by 
anything which can transfer the obligation from those 
immediately subjected to it, just as in the case of the father’s 
debt.

Looking then to the constitution of the Hindi! family, to 
the restrictions placed on a woman’s activity, to tho 
prohibition in a united family against her making a hoard, 
and the maledictions pronounced on those who fail to pro
vide for the helpless members of their family, the conclusion 
may be hazarded that Colebrooke and others had sufficient 
grounds for opinions to which the actual practice of the 
people generally conforms in the Bombay presidency. In 
a united family it would seem that in some form mainte
nance may be claimed by the widow of a deceased member 
as a right not dependent on property though in a tneasui’e 
regulated by it, (a) but on the capacity only of her relatives 
in the order of nearness to her husband. It must be 
admitted however that the decisions in recent times go 
rather to limit the responsibility for maintenance, to the 
property taken by succession to the deceased husband. 
Where the widow had made away with her husband’s pro
perty and then sought maintenance from his two brothers 
solely dependent on their profession as schoolmasters, the 
rejection of the claim (h) might be referred to the principle 
of the repression of fraud in the comprehensive sense given

(a) See Narhar Singh v. THrgmth Kuar, I. L. R. 2 All. 407..
(b) Ganesh v. Yamunabdi, Bom. H. C. P. J. 1878, p. 130.
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to it ia the.Hindu law, (a )  but in other eases (b) it has been 
said that a widow’s claim extends only to the interest of her 
deceased husband in the undivided property.

In close connexion with the right to maintenance, form
ing part of it indeed, stands the widow’s right to a residence 
in the family house. That such residence must be afforded 
to her when there is a family dwelling has been uniformly 
held by the Sdstris. (c) Should her residence in the family 
dwelling be extremely inconvenient she may be lodged else
where, (d)  but the obligation cannot be shaken off by a sale 
of the dwelling, (e) The head of the family is still bound, and 
the property itself ( f ) unless taken by a circumspect pur
chaser without notice of the widow’s right, (g) Her general 
right to sustenance is guarded against fraud in one taking

(a) Comp. Paro Bi.bi v. Guddadhar Banerjee, 6 C. W. R. 198. In - 
he case of Bdi Lakshmi v. Lakbnidds, 1 Bom. II. C. R. 13, the widow- 
had taken a share of her deceased husband’s estate, but when after 
thirty-four years she became destitute the Sastri and the Court pro
nounced her step-son and his sons liable for her maintenance. In 
that case there had been no fraud. Comp. Bo. H. C„ P. J. 1878, p. 139.

(b) Sae Mddhavrao v. Oangdbdi, I. L. R. 2 Bom. 639; the F. B- case, 
7N . W . P. It. 261; Visalatchi Animal v. Annastmy Sastry, 5 M.
H. C. R. 150; Ganga Bai v. Sita Ram, I. L. R. 1 All. 170; Nctrhar 
Singh v. THrgwxth Kaar, 1.1... It 2 All,407. Bo. H. C. P. J. 1878, p. 131.

(c) Bee above p. 79; Bk. I. Ch. I. Sec. 2, Q. 7, H , 12, 25, 26. See 
Index, Tit. Residence; Gauri v. Chandramqni, I. L. R. 1 All. 262; 
Bhikham Das v. Pura, I. L. R. 2 All. 141; Mangal Debi v. Dinanath 
Bose, 4 Bang. L. R. 76, O. C. J.

(d) Ibid.
(e) See infra, Bk. I. Ch. I. Sec. 2, Q. 9 ; Lakshman Rdmchandra v. 

Satyabhdmdbdi, I. L. R. 2 Bom. 494, 506.
( / )  Mangala Debi v, Dinanath Bose, 4 Beng. L. R. 73 0 . C. J. ; 

Srimati Bhugabati Dasi v. Kanailgl Hitter, 8 Beng. L. R. 225 ; Gauri 
v . Chandramani, I. L. R. 1 All. 262 ; Ta'lemancl Singh v. Rukmina,
I. L. R. 3 All. 353.

(g) See Lakshman Ramchandra v. Satyabhdmdbdi, 1. L. R. 2 Bom. 
at pp. 514, 518, 519- In Parwati v. Kisansing, Y  was a widowed 
daughter-in-law of X. She occupied a house allowed to her as residence 
by X. This was attached in execution of a decree against X  by his 
creditor C ; Y then sued X  for maintenance and residence in the
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the family property when there is such property, but it does 
not constitute an interest in the estate unless it has been 
Jimited by a decree or a legal transaction, (a ) Her own resigna
tion o f  her right cannot be effectual, seeing that as a wife 
she is incapable o f contracting (b) except with reference to her 
strjdhana, (c) that during her husband’s life her right is a 
mere expectancy, (d) and that afterwards Bhe cannot deal by 
anticipation with her right to subsistence, which is a per
sonal relation between her and her husband’s heirs, though 
she may dispose o f  that to which by allotment in partition 
she has acquired a right ad rem. (e)

house occupied by her. This was adjudged to her. In the mean
time X ’s interest in the house had been sold in execution and 
purchased by C, who sought to expel Y. It was declared however 
that X ’s ownership was subject to Y’ s right of residence, and that C 
could not take possession until Y ’s “ life estate fell in.”

On the remark of the District Judge that debts take precedence 
of maintenance, the judgment observes “ We may assume that this 
is correct,”  but found in it no ground for disturbing Y. This if laid 
down without regard to the nature of the debt contracted by X  to 
C, would go to make Y ’s title to residence a complete life-tenancy of 
the house occupied by her. This puts her right rather higher than 
Satyabhdmdb&i’s case, but the proceedings may have suggested to 
the Court that there had been collusion for the purpose of getting 
rid of the daughter-in-law Y.

(a) Lalcshmcm Bamchandra v. SatyabMmdbdi, supra; Kalpagathachi 
v. Ganapathi Pillm, I. L. R. 3 Mad. 184,191.

(b) Manu, VIII. 416, says her property becomes her husband’s, 
like a wife’s chattels under the English Common law. Her earnings 
are her husband’s : Vyav. May. Ch. IV. Sec. X. para. 7, and even the 
presents of friends except in special cases, ib. Col. Dig. Bk. V. T. 470.

(c) S. A. 261 of 1861; Nathubhai Bhdildl v. Javher Rdiji, I. L. R. 1 
Bom. 121; Qovindji Khimji v. Lakhmidas Nathubhoy, I. L. R. 4 Bom.
318; Ndhdlchand v. Bad Shiva, I. L. R. 6 Bom. 470; Narotam v. Nanka, 
ib- 473; Col. Dig. Bk. V. T. 475; Coleb. on Oblig. Bk. II. Ch. III. 54.

(d) The Judicial Committee declined to affirm the principle that an 
expectant interest can be the subject of a sale under the HindO law.
Baboo DooliChandv. Baboo Brij Bhookan Ball, decided 4fch Feb. 1880.

(c) See on the woman’s general dependence, below, Sec. 11 ; Yajn.
I. 85 ; Vyav. May. Ch. IV. Sec. V. para. 17. That she is always 
under tutelage see Steele, L. C. 177 ; especially a widow, per Grant,
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