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The question remains of how the right to maintenance
where it exists is to be satisfied. On this point the Mitdk-
ghard is silent, which however shows only the fra.gmeutary
manner in which as a running commentary on a particular
Smriti it deals with the body of the law. In the Vyava-
hira Maytkha (a) it is said that in an undivided family the
widow ‘¢ obtains food and raiment or else a share so long
as she lives.” (b) As a condition however she is to be assi-

J.,in Cmma?mmze’y Dossee v. Rammanath Bysack, 1 Fult, ab p. 200, and
por Seton, J., th. 208. As to her general incapacity to contract, Né-
rada, Pt. I. Ch: IIIL. 2%, Ch. 1V, 61; Vyav. May. Ch. I, See. L. para.
10 ; Col. Dig. Bk, I. Ch. I. T'. 8; Ellis'in Madras Mirasi Papers, 198 ;
that she may like an infant be represented by a next friend, Vyav.
May. Ch. 1. 8ec. I para. 21. That her right as mother or wife is un-
transferrible, see Blyrub Chunder Ghose v. Nubo Chunder Gooko, & G
W. R. 1L1; Ramdbdi v. Ganesh Dhonddevy Joshi, Bom. H. C. P, Ju
1876, p. 188, except perhaps where a specific charge has been decreed ;
Gangdbdi v. Khrishndji, Bom. H. C. P. J, 1879, p. 2. But the right is
doubtful even then, see Seith Gobin Duass v. Ranchore,3 N. W, .
R. 324 Bai Lakshmi v. Lakhwidds Gopildds, 1 Bom, H. C. R, 135
Ramdbdi v. Trimbak Ganesh, 9 Bom. H. C. R. 283. As to the share given
on partition see Bhugwondeen Doobey v, Myna Baee, 11 M1, A, at p, -
514. The contracts which have sometimes been relied on even if con-
gistent with the relation of husband and wife must in nearly all cases
fail through the operation of the principles embodied in Sees. 14 and 16
of the Indian Contract Act IX. of 1872 and the Indian Hvidence Act
1. of 1872, Sec. 111. See Nuarbaddbii v. Mahddev Ndrdyan, 1. T R,
5 Bom. 99, and the references. In England there can be no contract
between a husband and his wife, Legard v. Johnson, 3 Ves. 352, 358,
nor can any agreement bebween them alter her legal capacities as a
married woman, Marshall v, Rutton, 8 T, R. 545. The same rules
hold under the Hindt law by which the wife's dependence, and the
hushand’s dominion and obligations are as strongly recognized as by
the English law, and in a way remarkably analogous toit. See Vyav.
May. Ch. TV. Sec. X. para, 7 ss.; Ch. V. Sec. 1V, para. 20; Ob. XX;
Col. Dig. Bk. V. T, 470 ; Nathubdi Bhailal v. Javher Rdiji, 1. L. R.
1 Bom. 121 ; Ramdbdi v, Trimbak Ganesh, @ Bom, H. O, R. 2838; 8.
A. 94 of 18?3 [As to the English law see now 45 and 46 Vi, C, 75]

(@) Ch. IV. Sec. 8. para. 7.
(b) Se¢ Viramit, Transl. pp. 173, 174
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+ duous in gervice to her ¢ garu” that is “to her father-in-law

and other (head of the family supporting her). At his pleasure
she may receive a share; otherwise merely food and rai-
ment.”” The “annavastra,” translated ¢ food and raiment,”

‘means a direct supply of necessaries as distinguished from

a money allowance. (o) Kéatyliyana’s Smriti (b) on which
this precept rests contains the further direction as given in
the Vivida ChintAmani. (¢) * If he (the husband) leave no
estate let her remain with his family.”” The same Smriti
goes so far even as to say that © what has been promised to
a woman by her husband as her stridhana is to be deliver-
ed by his sons provided she remain with the family of her
husband, but not if she live in the family of her father.” (d)
A various reading in Varadrija (¢) supports her right to her
stridhana in either of the cases supposed but leaves-the
condition as to maintenance untouched.

The condition of residence and performance of household
duties may however be dispensed with on proper occasions.
Thus affer providing for a wife’s support during her hns-
band’s life by a kind of distraint in cases where food, appavel,
or habitation is withheld, Katyfyana says,{f) ‘“She may
take it also (if refused) from his heir............... but when
she has obtained it (4. ¢. maintenance = food, apparel and
lodging) she must reside with the family of her husband.
Yot if afflicted by disease or in danger of her life she may
go to her own kindred.” (g) Apart from this Katyiyana,
as wo have seen, says property promised by her husband as

(@) See the Sastri’s answer in Tohha Lakshmi v. Anandram, 1 Borr.
R. at p. 130.

(b) See Viramit. Transl. 173, 174.

(¢) Transl. p. 261.

(d) Col. Dig. Bk. V. T. 483,

‘(e) Transl. p. 50,

(f) Vivida Chint. p. 265.

(g) Col. Dig, Bk, V. T.481; Coleb. in 2 Str. H, L. 401.

]

QL.
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stridhana~a promise specially sacred (a)-—may be withheld
by the sons if she choose to withdraw to her own family. (b)
Various readings of the Smritis give a different sense, (¢)
but the ones adopted by Jagannidtha were approved by
Colebrooke, whose opinion, confirming that of the Sdstri, is
given at 2 Strange H. L. 401. The widow, it is said, may
visit her own relatives but is to reside with those of her
husband, who must provide her with a suitable allowance.
The Séstris in the Bombay presidency have always given
similar opinions, making the widow's right one to main-
tenance as a member of the household in the husband’s
family. (¢) The Judicial Committee also say,  The Hinda
wife upon her marriage passes into and becomes a member
of that family. It is upon that family that as a widow she
has her claim for maintenance. It is in that family that in
the strict contemplation of law she ought to.........veside.”’ (¢)

Consistently with these anthorities it was said in Uddram

v. Sonkéabai( f) that *the ordinary duty of a Hindl widow

. is to reside with her husband’s family, who in return are
charged with the duty of maintaining and protecting her,” (¢)
but it was in the same case ruled that for a failure in
kind usage the widow might leave her father-in-law’s house
and obtain a separate maintenance. In Rango Vindyak v.
Yamundbdi (h) it was held that although in the discretion

(a) Viram, Transl. p. 228.

() Col. Dig. Bk. V. T, 483 ; Vivida Chint. 265.

(¢) See Varadréja, pp. 60, 51.

(d) Kuwmla Buhoo v. Muneeshunkur, 2 Borr, 746 ; infra, Bk. 1. Ch. L,
Sec. 2, Q. 12, 255 Ch, II. Sec: 1, Q. 6 ; Sec. 6 A. Q. 2 ; Sp. Ap,
5 of 1862; see Rango Vinayak v. ¥Yamunibii, 1. T, R. 3 Bom. at p. 46,
and sea 2 Macn. H. L. 111, 118 ; 1 Str. H. L 244, 245; 2 ¢b. 272,

() Sri Raghunadha v. Sri Broze Kishove, L. B. 3 1. A, at p. 191

(/) 10 Bom. H. C. R. 483.

(g) A widow’s nearest guardian, if there be no dower, will main-
tain her.” Answersof Cuastes (Brahmans) to Borradaile’s questions,
Bk. B. p. 13 MS.

(%) L L. R. 3 Bom. 44,
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of the Court a separate maintenance might be awarded to
‘g widow quitting her husband’s family, yet this could not
. ordinarily be claimed.  “All she can strictly demand,” it
was said, “is a suitable subsistence when necessary and
whatever is required to make such a demand effectual.”
In the absence of any special cause for her withdrawal a
separate allowance was refused. (@) In a previous case (b)
it had been said by Sir Michael Westropp, C. J., “If he
(the father-in-law) ill-treated her and expelled her from the
 family house the Civil Court would, we think, have been war-
ranted in awarding to her a residence and a separate main-
tenance out of the family estate in his haads.” The mention
of the condition implies that it was thought essential,

In a Bengal case, however, that of Cassinath Bysack v.
Hurrusoondaree Dossee, (¢) it was said by the pundits who
were consulted that a widow removing from her hushand’s
family for other than unchaste purposes does not forfeit her
right of succession to her husband’s estate, This was made
. the foundation of the decision of the Judicial Committee in
appeal. (d) The Hind widow in Bengal, it must be borne in
mind, takesher husband’s share eveninan undivided family, (e)
and there being no text to deprive her of the estate on her
withdrawing from the family abode she retains it,( /) as does
even a widow who becomes incontinent. (¢) In the subse-

(a) Lioss of right to maintenance by removal from her father-in-
Jaw’s is set forth as a eustomary law by many castes in answer to
Mr. Borradaile’s inguiries. 8ee Lithog. pp. 53, 74, 82, 83, 1860, (177)
(211), 194, 475-6, 498 ; MS, €. 50, 155 ; I. gheet 36, 40, 44 ; G. Sootar
Coojar Talabda, Lohar Sootar, Pardesi Sootar, Liohar Surati; Sh. 16,
25, 49, 55; Koombar 8, Mochi 20, Khalpa Khimbatta 48. The only
case to the contrary is one in Bk. F, Broach Brahmans.

(b) Sdvitribdi v. Laseimibda, 1. L. R. 2 Bom. at p. 580.

(¢) 2 Morl. Dig. 198.

(d) See 12 Beng. L. R. ab p, 242, 243.

(e) Ddyabhiga, Ch. XI. Sec. 1, para. 46.

(f) Ses Viram. Transl. p, 236.

. (g) Viram, Transl. 253. See Moniram Kolita v. Kerry Kolitany,

L.R. 7L A 115
83 n
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quent case of Jadumani Dasiv. Khetra Molhun Shil, (@) Siv L.
Peel said that the right of a widow to maintenance was a
chargo on the late husband’s property in the hands of the heir.
As the property did not descend to the widow the case musk
have been one under the law of the Mitdkshard, not of the
Diyabhiga. The learned Chief Justice however applies the
former decision to the mew case under a different law, and
gives it an extension beyond the matter to which the earlier
decision applied, which certainly could not have been expect-
ed by the pundits whose opinions formed the ultimate basis
of the judgment. “ The freedom of ehoice ( of residence),”
his Lordship observes, “ had respeet to causes as applicable
to a widow not an heivess as to one who inherited,”” ¢ There
ave certainly texts,” he continues, ¢ which speak of the right
of the relatives of the husband to have the widow resident
under their roof,” but these he thinks may be controlled by
reference to the needs of modern society, and as a forfeibure
of maintenance is not prescribed as a penalty for withdrawal,
the widow is equally entitled to it whether she resides at her
father’s house or with her deceased husband’s family.

Tt does not seem to have occurred to the learned Judge
that ““the right to receive maintenance is very different from
a vested estate in property, and therefore what is said as to
maintenance cannot be extended to the case of a widow’s
estate by succession,” (b) and that the converse isequally true.
The widow does not forfeit her right by withdrawing from
her husband’s family, but then the vight itself is a right to
be supported there not elsewhere. Its enjoyment is lost
simply because that enjoyment is essentially local. Itis only
when the husband’s family are unable or unwilling to maintain
the widow that her right to a separato allotment of property
-u-ises (¢) Sbr!ctly it is only in the patni or principal wife

(rt Vym- Darp. 881.

(b) Judicial Committee in Moniram Kolita v. Kervy Kolitany, 1. R.
7 1. A atp 151

(e) Vyav. May. Ch. 1V, Sec. VIIL p. 7 ; Srariti Chand Ch. XL
Sec. I p. 33, 46 ; VivAda Chint, 265.
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that this latter right can become vested, She is answerable for
sacrifices to her husband’s manes, and ought to have the
‘means of performing them when she cannot share in the
united family sacrifices: the wife of inferiov class 18 not a
gubject of the duty or the right. (a) It is not in any cage
strietly a charge on the estate constituting a property. The
widow’s maintenance is a personal right (b) to be made
good by the heir taking the property, (¢) but the correspond-
ing duty does not necessarily and in all cases adhere
to the property itself. (d) It is not a right which can be
assigned or attached. (¢) The father's debts take preced-
ence of the mother’s subsistence, and even these are not a
charge in gnch a sense as to prevent the sons giving a clear
title to a purchaser. (f) Although thercfore the mainten-
ence of a widow of a coparcener is in a sense a charge on
the estate, () it does seem to be one necessarily attended
with the incidents of ordinary property until at least a
gpecial lien has been oreated by agreement or by judgment
of a Court. In Baijun Doobey v. Brij Bhooken Lall
Awasti (h) the phrase < charge upon inheritance ” seems to
be used in the sense of a liability passing with the estate to

(a) See Bmriti Chand. Ch. XI. Sec. L paras. 9, 10, 12, 15, 21, 35.

(&) Blyprub Chunder Ghose v, Nubo Chander Gooko, b C. W, R. 111 ;
Muysgst. Duloon. Koomwur v. Sungum Singh, 7 C. W. K. 811. !

(¢) What the Roman law called a modus.

(d) Latkshman v. Sarasvatibai, 12 B. H.C. R. 69; Adheranee Narain
Coomary v. Shona Malee, T. T.. R, 1 Cal. 865 ; Jolwwrra Bibee v. Sree-
gopal Misser, ib. 470. See Lakshman v. Satyebhdmabdi, T. L. R. 2

" Bom. 494,

(e) Bhypub Qhunder v. Nubo Chunder, 5 C. W. R. 111; Musst.
Duloow Koomwwr v. Sungum Singh, 7 C. W. R. 311 ; Ramabai v.
Ganesh, Bom. H. C. P. J. 1876, p. 183.

(f) Lukshman Ramechandra v. Satyabhimabsi, 1. L. R. 2 Bom. at
p. 605 ; Jamiyatrim v. Povbhudds, 9 B. H. C. R. 116; Lakshman
Ramchandra v. Sarasvalihdd, 12 B. H. C. R. 69; Natchiarammal v.
Gopala Krighna, 1. L. R. 2 Mad, 126.

(9) Ramehandra v. Sdvitribdi, 4 Bom, H. C. R, 73, A. C. J.

() I R.2T. A, at p. 279. '
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“Successors : the claim in thas casie Was realized against the per- s
gonal interest of the holder of the estate, herself a widow,
In Ndvayanrio v. Ramabii (@) the Judicial Committee recog-
nizes that “an obligation.........to make allowance for the
support of the widows analogous to the mainfenance to
which widows by Hindo law are entitled,” does not *‘ereate
a right which [is] a specific charge on the inheritance.”
The assumption therefore that the right to maintenanee is an
estate like that taken by a widow on snecession seems fo be
unwarranted, and thus the ground eriginally taken for giving
to the minor right the absoluteness of the other fails. (b)

But however questionable the origin of the doctrine we
_ awo considering, it has been so frequently acted on that it
must now probably be considered as finally established. (c)
The duty of residence with the family of the deceased hus-

band has been redueced to a mere moral obligation, (d) Im

the case of Pirthee Singh v. Rance Rajkooer, (¢) an appeal
from the High Court at Allababad, the widow was entitled
under her husband’s will to maintenance and provision for
_ charities. ' There was mo direcbion as to residence. The :
Judicial Committee finding this, relied on the general prin-
ciple laid down by Sir L. Peel in Jadumani’s case, ( f) and

(o) LuR. 61 A.atp. 118, Comp, Koomares Dabea’scase, 1 Marsh, 200,

(6). The husband’s obligation under the English law to settle lands
on his wife i3 not forfeited even by elopement and adnltery. It is n
legal right vested in her and is not divested though dower iy barred
by similar misconduct: Sidney v. Sidney, 3 P. Wms. 268 ; and the
wife keeping apart from her husband cannob claim a separase main-
tenance: Mandy v, Scolt, 2 8, L. C. 875; Marshall v, Rulton, 8 T. R.
545, b47.

(¢) See SubsoondareaDossee v. Kisto Kisore N eog!m,:, 2 Tay.and Bell,
190 ; Shurno Moyee Dassee, v, Gopal Lall Dass; 1 Marshall, 497 ; Visa-
latchi Ammal v. Annasamy Sistri, 5 M. H. O, R. 150.

(d) Koodee Monee Dabea v. Tarrachand Chuckerbutty, 2 0. W. R. 184;
Aholtya Bhai Debia v. Luckhee Monee Debia, 6 .C. W. R. 87 ; Ganga
Bai v. Sita Ram, 1. L. R. 1 All. 170, 174.

(e) 12 Beng. L. R. p. 238. «

(f) V. Darp. 384.
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‘declared the right of the widow to'an allowance nob impair-
ed by bher withdrawal from the family of her husband.
The case of Nérdyanrdo v. Raméabdi (a) from Bombay was
very similar to that of Pirthee Singh, and there being no
condition as to residence in the will, the Judicial Committee
held that the widow “ was to be left in this respect in the
ordinary position of a Hindfl widow, in which case separation
feom the ancestral house would not generally disentitle her
to maintenance.”” The law thus laid down was followed in
Kasturbai v. Shivajiram (b) and it must now be taken that
when the members of a deceased hnsband’s family have family
property it lies not on the widow claiming separate mainte-
nance to show that her withdrawal was necessary or proper,
bt on them to show that it was iwproper or else “that the
family property is so small as not reasonably to admit of an
~ allotment to her of a separate maintenance.” (¢)

The different incidence of the burden of proof thus
established will not probably produce much variance in
practice. Under the British rule, a widow could make
herself so disagreeable that the members of the husband’s
family wonld be . glad to part with her on any reasonable
terms, and mere disagreement has in some instances been
thought by the Séstris a sufficient ground for approving a
geparate maintenance,

The right to maintenance is by the common law one
¢ acorning from time to time according to the wants and
_exigencies of the widow. ”” (4) = The limitation to a suit for
a declaration of the right is now 12 years under Act XV. of
1877, Sched. IT. Art. 129,50 that decisions under the preceding
Acts limiting the claim to 12 years from the husband’s death

(a) T.. R. 6. I. A. 114,

(6) 1. L. R. 3 Bom. 372.

(¢) See Rdmchandra v. Sagundbii, T. Ti. R. 4 Bom. 261.

(d) Nérdyanrdo v. Ramabdi, L. R.6 1. A.at p. 118; S, [ 00 B e
Bom. 415. Tt cannot be attached : Ramabai v. Ganesh, Bo. H. C. P. J.
1876, p. 188.

L
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are no longer applicable. (a) But though limitation arises on
a time to be counted from the application and refusal, the
right is not to be referred to that demand as its origin so as
to prevent the award of arrears in a proper case. (b)) A
decree fixes the payments awarded as a charge on the
estate, (¢) and though future sums to become due are still

inalienable (d) the amount decreed for arrears may be
attached by the widow’s jndgment creditors, (¢)

Maintenance may be awarded for the future, subject if
necessary to a variation on a change of circumstances. (f)
The award or refusal of arrears rests in the discretion of the
Courti(g) These decisions areobviously inconsistent with the
sum payable for maintenance being a charge on the property
in the strict sense of a real right in 1b. A wife's right to mainte-
nance has been attributed to a kind of identity with her
husband in proprietary right, but then her right is quite
subordinate. (&) She caunot deal with it npor can she

() Ib.

(B Jivi v. Rimji Vdlji, 1. L. R. 8 Bom. 207.

(¢) Ram Kullee Koer v. The Court of Wards, 18 C. W. R. 473; Koom-
avee Debia v. Roy Lowchmeeput Singh, 23 C.W. R. 33; Gangabdi v.
Krishnaji Diddji, Bom. H, C. P. J. for 1879, p. 2.

(d) This is recognized generally by the customary law of castes, as
in Borradaile, €. Rules, MS. (i, Sheet 32,

(6) Musst, Duloon Koonwir v. Sungum Singh,7 C. W. R.811; and
see Kuasheeshuree Debia v. Greesh Chunder Liahovee, 6 C. W. R. 64 M.
R. ; and Hoymobulty Debia Chowdhrain v, Koroone Moyee Debai, 8 C.
W. R. 40 C. R.

(f) Ram Kullea Koer v. The Court of Wards, 18 C. W. R. 478
Nubo Gopal Roy v. Sreemully Amyit Moyee Dossee, 24 C. W. R. 428
Narbadabii v. Mahddey Néardyan, 1. L. R.5Bom. 99, The successor of
a zaminddr it was said might readjust the termsof the grant made for
mainbenance bo his predecessor’smother : Bhivanamma v. Rdmasdme,
1.L. R. 4 Mad 193.

(g) See Jadumani Dossee’s cose, supra ; Raja Pirvthee Sing v. Ranee
Raj Kooer, 12 Beng. L. R at p. 248 ; Navdyanrdo v. Ramabai, I L. R.
3 Bom, 415;8. C. L. R. 6 1, A, 114; Venkopadhyiya v. Kdvan Hengasu,
2 Mad, H. C. R. 36. As to the amount to be awarded see Sreemutty
Nittokissoree Dossee v. Jogendronath Mullick, T. R. 5 T. A. b5,

(k) Jamna v. Machul Sahu, 1. L. R. 2 All. 315.
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effectively release her husband and his heirs from her right
to subsistence (a) by a document executed in the husband’s

life, though the amount of her subsistence may thus be
defined in case of a disagreement in the family.

The maintenance of parents (b) and of children in a
united family is provided for by the law which determines
their several interests. This is discussed under the head
of Partition. Apart from property or after a partition
the parents are always entitled to subsistence from their
gons. (¢) The adult son is not usually entitled to support
by his father, (d) but in extreme indigence the right arises
in favour of one who is incapable of maintaining himself, (e)
These rights cannot however be considered as charges on
the property held by those subject to them, though the
extent of the corresponding obligation depends very much

" on the means by which it can be satisfied. Tllegitimate
children not taking a share of the estate are entitled to
maintenance () but not in general as a charge on the
property, though the father of & Stdra may allot a share to
him, (g) aund in the higher castes may make a grant. (4)

In families in which a rule of primogeniture prevails, that
is generally in families holding estates granted for the sup-~
port of some public service of importance, the younger
members are entitled to a provision by way of appanage in

(@) Lakshman Rimchandra v. Satyabhdmdbar, 1 L. R. 2 Bom. 494,
803 ; Narbaddhdi v. Mahddey Ndvdyan, I. T R. 5 Bom. 99,

(b) A son mush always support his parents, his mother even though
she be an outcaste. Baudh. Tr. 230 ; Gaut. Tr, p. 279.

(¢) See Manu quoted Col. Dig. Bk. V. Ch. VI. 1. 879, Comm.

(d) Premchand Pepara v. Hoolaschand Pepara; 12 C. W. R. 494,

(e) Col. Dig. Bk. V. Ch. 1, T. 23; Smriti Chand, Ch. I1. Sec. 1.
para. 31 s3.; Steele, L. C. 40, 178.

(f) Rahi v. Govind, I. L. R. 1 Bom. 97; Sri Gajepathi Radhik v.
Sri Gajapathi Nilamani, 13 M. 1. A. at p. 506, :
() Coleb. in 2 Str. H. L. 68. See below, Bk. I. Ch. VI. Bec. 2,Q.
2, Rem. .

(h) Raja Parichat v. Zalim Singh, L. R. 4 1. A. 150,
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the shape either of an assignment of tho revenue of particular
villages or lands, or else of an income out of the general
revenue of the impartible estato. (a) 1t often happens that
a family which has an estate of this kind has also property
apart from its watan or estate appropriated to publie par=
poses. When that is the case there may be a partition
if there is not a family nssge to the contrary, in which the
« gervice lands’ are taken into account along with the other
property in the aggregate for partition. They are assigned
to one of the sharers, and if impartible may make that share
larger thau the othevs. The lands however though subject
to provide fora public service may still be partible within the
family, and this is a very common case. When the partible
estabe is insignificant, the holder of the impartible estate is
subject to claims for maintenance of the junior branches
of the family so far as he can support them. No precise
limit has as yet been set to the degree of family connexion
on which the right and obligation depend. (b) An allotment
of land or revenue seems to continue to lineal descendants
in the brauch, and on their extinction to revert. (¢) Bub
sometimes it is absolute. (d)

When a share is nnsuccessfully sued for by a widow ora
member of a junior branch of a family it is the practice of
the Courts to award maintenance if the right to ib is estab-
lished in the course of the trial. (¢)

(@) Steele, L. C. 229 ; Shidhojirdy v. Nuaikojirdw, 10 B. H. C. R.
998 . Navsinh Khanderay v. Yddaordiv, Bom. H. C. P.J. 1882, p. 8453
Chowdhry Hureshwr Pershad Doss v. Goeeolanund Doss, 17 C. W. R,
129, €. H.; comp. Imperial Gazetteer of India, Art. Rajputéné, vol,
VII. p. 520. .

(h) See Sleeman, Journey through Oude, vol I. p. 169, 178; above,
p. 242 ; and Stvitriavd v. Anandrao, 12 Bo. H. C: R. 224.

(&) Raja Woodoyaditto Deb v. Mukoond Narain, 22 C. W. R.225.

(@) Salin Zamindir v. Pedde Pakiv Raju, L. Ti, R.4 Mad, 371

(6) Rakhmibdi v. RGANabAT, 5 Bom. E. C. R, 193 A. C. J. ; Riuabii
v. Sadw Bhavini, 8 Bom. ., C. R. 99 A. C. J.; Shidhojirdy v. Ndiko-
jirdv, 10 Bom. H, C, R. 228, 234,
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NTRODUCTION.] = WOMAN'S PROPERTY.

An sallowance for maintenance fixed by a decrce “is
ordinarily liable to be varied if the party ordered to pay it
shows that there are ¢ircumstances which render it equitable
to. vary the amount,” and “no Court,” it was said,
“would pass a decree fixing a grant of maintenance in
perpetuity.”’ (a)

§ 11.-=0N STRIDHANA OR WOMAN’S PROPERTY,

The simple etymology of the word ¢ Stridhana,’ ¢ woman’s
property,” affords little or no guidance towards deter-
mining ibs exact comprehension, The principal divergencies
of view indeed amongst the native commentators may pet-
haps be ascribed fo their efforts to get more ont of the term
than it really contains, to find a sufficient and decisive
direction in that which ia itself is essentially ambigious. (b)

The expression ¢ Stridhana’ may obviously connote :—

(1) A limitation of woman’s proprietary competence to
certdin kinds of things amongst those vegarded as generally
admitting of ownership,

. (2) Special limitations or extensions of the rights and
- competencies of the woman, as compaved with the man, in
transactions concerning things her ownership of which ig
recognized.

() Narsinh Khanderds v. Yidavras, Bom. H. ¢. P, J. 1882, p. 345,

(6) The principles of interpretation professedly followed by the
Hindt lawyers are closely connected with their philosophical ENES
tems. See the Introduction, above, pp. 11; 14 ; Coleb. Hssays, Vol II.
page 239. In practice; “ the ifiterpretations of Indian commentators,
even if traditional, ave chiefly grammatical and etythological, explain-
ing every verse, every ling, every word by itself, without inquiring
if the results so obtained harmonised with those derived from other
guatters.” HRoth, quoted 2 Muir's Sanserit Texts; 169 Note, 200,
though an isolated construction of the texts is condemuned, 1bid.,
page 177. Though the hairsplitting habits of the Commnientatois are
very puzaling to a Buropean, and they constatitly appeal to statidards
which he cannot aceept, their conclusions areé generally wrought out
with rigorous logic from the date assumed by them: Many of their

84 "
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(8) A special course of devolation, on a woman’s death,
of the property owned by her while living. '
Thus we have—(1) the ordinary enumerations of the six
or more kinds of Stridhana ; (2) the woman’s unlimited right
to deal with Saudéyakam, coupled with the restrictions im-
posed by some lawyers on her dealings with immoveable
property ; and (3) the rule, referred to by Ellis, (a) that
“ sons shall succeed to the father, and danghters to the mo-
ther.” Jimftavihana (b) defines Stridhana as that which a
woman may alien or use independently of her husband. (¢)
Vijidneévara defines it as property which a woman may
have acquired by any of the ordinary modes. What
property she is capable of owning, if there be any discriminas
tion between this and the property of males, is not a point
embraced within either definition, though if any difference
exists, the definition onght apparvently rather to have rested
on this than on the particular rules which counld apply only
when the character of the property had been first establish-
ed. Nilakantha, in the Vyavahéra Mayflikha, (d) does attempt
to define Stridhana by an enumeration of its several constitu-

rules of construction are identical with those of the English law.
Thus the more general, it is said, yields to the more particular, and
the determination of which is the more general and which the more
particular in any case is to be made by an application of frained
experience, See VijndneSvarain Macn, H. L. p. 188. Tnstances of an
ex pression, taken by some literally and by others as a ‘ dikpradarsana,’
or indication of a principle, are discussed in this volume. Ior the
use of ¢ Ganas,’ suggestions of class, se¢ Burnell's Introduction to
Varadrijn's Vyavahdra-Nirnaya, p. xiii. The Vedic Commentator
Vallabha propoands the perfectly correct principle: A vedic text
cannob be interpreted by itself: ibs context must be considered and
the interpretation mnst harmonize with other texts of the Veda
bearing on the same subject.” See the MimAnsadaréana, p. 371,

(a) 2 Str. H. L. 405; see Coleb. Dig. Bk. V. Ch. IX. Sec. 1, T.
461; and Néhrada, Vividapada, Ch. XTIIL. 7, 2, Transl. p. 94.

() Déiyabhiga, Ch.IV. Sec. 1, p. 18; Stokes, H. L. B. 240,

{¢) Coleb. Dig. Bk. V. T. 470. :

(d) Oh.IV. Sec. 10; Stokes, H. L. B. 98.
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ents ; but accepting the word ‘ other,” (a) in a text of Yéjiia-
valkya, as allowing an indefinite extension of the objects of
woman’s ownership ; he is led*to divide Stridhana into two
classes, according to its devolution, either as prescribed by

~ texts bearing on parbicular elements of it, or under a resi-
dual rule, which he (b) draws from another passage of Yijiia-

' valkya, and which brings the inheritance to all other kinds

. of Stridhana under the rules applicable to a male’s estate.

The notion set forth by Apastamba, (¢) as held by some,
is that, though the wife, being identified with her husband in
the fruits of piety, and the acquisition of wealth, might

. during his absence expend the common funds withont being
guilty of theft, yet in a partition, her share comprises only
her ornaments and the wealth given to her by her relations.
From this to the liberal rule of Yajiiavalkya,as construed by
the MitAkshard, it is possible to trace in the Smritis some-
thing like a gradual development of the recognized capacity
of women for property, which may have corresponded in a
measure to the successive generations in which the texts
were framed, bub whichat any rate indicates by its progressive
reception and influence a growing predominance of personal |
regard towards wives and daughters over the harsher

* regulations of the earlier Brihmanical law. Baudhiyana
indeed (d) provides only for the succession, in the case of
woman’s property, of daughters to their mother’s ornaments,
consistently with his rule that women are excluded generally
frominheritance. In Vasishtha, (¢) danghters are admitted to
divide the nuptial presents of their mother, Manu enumer~
ates (f)[1] gifts at the bridal altar, [2] in the bridal pro-

(a) *Adhivedanika Adyam” = a gift on supersession and so on,”
Yaji. II. 143, Stenzler.

(b) See para. 26; Stokes, H. L. B, 105. g
(¢) See Prasna II. Patala. 6, Kan. 14, SL 9 in the Appx.
(d) Pradna II, Kan, 1I. 27.

(¢) Ch. XVII. 24.

(f) Ch, IX. Sl 194.
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cession, [3] as a token of affection, or [4] from a father, [5]
mother, or [G] brother, and to these Vishnu adds gifts by
sons, the present on sapersession, the wife’s fee, and the gift
subsequent. The gift subsequent [by parents and relatives]
may be considered as included in Manu’s ‘pritidatta’ or gift
as a token of affection, (¢) and then the real additions ave the
son’s gift, the feo (fulka), and the gift on supersession
throngh the husband’s marrying another wife (Adhiveda-
mika). Narada, who presents some indications, according to
Dr. Jolly, of modern inflaences, merely repeats the rule of
Manu, () with a substitution of & gift from the husband in
place of the “gift as a token of affection,” which might be
talken more extensively. (2) Devala goes much further. He
says that a gift to a woman for her maintenance, her fee
(sulka), and her gains (l4bha) shall be her separate property
or Stridhana. (d) The Viramitrodaya limits the libha to
““gains received in honour of Gaurl and other deities,” but
this restriction seems to be arbitrary. (e)

Lastly, comes the passage of Yéajilavalkya (11., 144)
quoted by Mitramisra in the Viramitrodaya. As quoted
by Jaganndtha and by Jimltavihana, ( f) the passage seems
not to have the word “ Adyam,’ on which Vijidnedvara in a
great measure builds his constrnction. (y) 'This is in
itself vague, since the words “ and the rest” or * the like”

(a) §ee Coleb. Dig. Bk. V. Ch. IX. T. 465, 468, Comm.

(&) See Nérada, Vivhdapada, Part II. Ch. XTIL. 8, Transl. p. 95,

(¢) See Mit. Chap. IL. See. 11, p. 5; Stokes, H. L. B, 459; Coleb,
Dig. Bk. V. Chap. IX. T. 462, Comm.

(d) See the Viramitrodaya on Stridhana, and Coleb. Dig. Bk. V.
Chap. 1X. T. 478,

(6) See the §mriti Chandrikf, Chap. IX. Sec. 2, p. 15,

(f) Sea also Coleb. Dig. Bk. V. Chap. IX. T, 463; Déyabhéga,
Chap. IV. 8ec, 1, para. 13 ; Stokes, H, L. B. 2389; Mit. Chap. 1I. Sec.
11, para. 2, note; Stokes, H. L. B. 458; Smpriti Chandrikd, Chap. IX,
See. 1, para. 3, note (2).

(9) Stenzler, Y4jfi. 143, translates phis “und dhnliches.”
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may be’ translated by reference to the preceding ennme-
ration so as to extend only to property acquired in a way
gimilar to those specified. (a) The Swriti Chandriké
adopts the reading “ Adyam,” (b) yet in the section
on Stridhana makes no mention of property inherited
by women, whence the franslator of that work (¢) and the
High Court of Madras have concluded that inherited pro-
perty is not Stridhana. Yet a widow according to the same
authority takes the property of her deceased husband in a
divided family, (/) and a daughter on failure of the widow
succeeds as a ddyddi or sharer of the inheritauce. (e)
The Mitdkshard, an earlier work, but under the influence of
‘more advanced views, or as an easier solution of the questions
arising on Yajfiavalkya’s text, takes “ Adyam” as meaning
““any other separate acquisition,” and indicates, by enumerat-
ing “inheritance, purchase, partition, seizure, or finding,” ( f)

() See.the Madhaviya, p. 41.

(&) Chap. IX. Sec. 1, para. 3.

() Translation, p. 110, note (1).

() Smriti Chandriké, Chap. XI. Sec. 1, para. 24.
(e) Ihid. Sec: 2, p. 9; See, 4, p. 19.

(f) Mit. Chap. IL Sec. 11, para. 2; Stokes; H. L. B. 458. By &di
(==and the rest) Vijidnesvara musb have known that the passage
quoted by him from Ydjfiavalkya would remind his readers of the
instances of female inheritance which he had already given (see
Stokes, H. 1. B. pp. 883, 427, 440, 441, 446). He could not but have
excepted these expressly had he intended to except them. He found
a varying enumeration of the constituents of Stridbhana in Smritis,
all of which had a sacred authority, and adopted a generalization
that embraced them all. This was an application of the received
principle that where different objects are named ‘as of a particular
class by different Smritis, all are to be included in if in order to
preserve consistency (ekavdkyatd). Inheritance he specifies, and
names ib first; the eomprebensive final term shows that it is noti
used in any restricted sense. Such words as ddi are constantly nsed
in the Smritis which were learned by heart to suggest a statement
or a clags by a gingle term. Vijiidnesvara, commenting on Yéjia-
vallcya's smriti, interprete the other smritis by means of that, and
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that a woman may acquire property in precisely the same
ways as a man. (¢) As to inhemtance from her husband,
Vijidnesvara supports the complete right of the widow by
reference to Brihaspati’s text, in her favour, (b) withont the
exception contained in another passage of the same Swmriti,
excluding her from succession to Nibandha or fixed proper-
ty. (¢) The daughter too inherits from her father, and thus
inheriting becomes complete owner, as swhen she takes her
one-fourth share in a partition. (d) See Bk, I. Ch,II.Sec. 7.

Whether Vijonane§vara has not given to the text of Yijha-
valkya a comprehension going much beyond the intention of
its writer may veasonably be doubted. If we look back
to the state of Brahmunical feeling as the - expression of
which the principal Smritis were composed, we find the
position of women regarded as essentially dependent. Those
who on account of their weakness had a claim to be protect-
ed and maintained by their male relatives in their family of
marriage (e) or of birth( /) were not likely to excite the com-
miseration out of which might spring the moral and event»
ually the legal recognition of their right to take the estate

of Gautama's, which also (Ch. XXVIII, 24) gives but a single
general rule for the descent of Stridbana and a single exception
in the case of the Sulka or fee. Other lawyers take other texts,
as Manu IX, 192.4, 188, as the leading authority, and construe
Yéajiiavalkya and Gautama by them, but withont any precise general
agreement as to details.

(a) Ibid, Chap. L. Sec. 1, para. 8; Stokes, H, L. B. 366.

(b) Mit. Chap. 1L. Sec. 1, paras. 6, 30, 81, 8D; Stokes, H. L. B,
4928439,

(¢) See Sroriti Chandrikd, Chap, XI. Sec. 1. para, 23 ; Mib, Chap. L1,
Sec. 2. para. 1; Stokes, L. I.. B. 440, This incapacity scems to be still
recognized in the Sifilkot district of the Panjib. See Panj, Cust. Law,
IL. 210, -

(d) Ibid. Chap. I. Sec. 1, paras. 3, 8; Stokes, H. 1. B. 365, 366; Seec. ?,
pare. 14; Stokes, H. L. B. 401.

(e) See Vyhsa quoted Varadrijs, p. 89, and the Comment. p. 42;
Vivida Chintdmani, p. 261, 262; above, p. 245 ss.

(f) See Narada, P, II. Ch, XIII, 81 28; above, p. 246.



WOMAN'S PROPERTY. 27

dedicated equally to the celebration of tacrifices (a) to the
dead as to the support of the living members of the family.
Such a recognition was wholly opposed to the earlier ideas
as to the ownership of land. Yijfiavalkya himself regarded
the inheritance as absolutely impartible and inalienahle.
Ufanas says that such property is indivisible “among king~
men even to the thousandth degree,” and Prajipati is to the
same effect. (b)) Under sucha law there would be no immove-
able property for the widow or the daughter to take on
the decease of the husband or father, and Brihaspati says (e)
distinetly that a widow shall take her husband’s wealth
“with the exception of fixed property,” as, “evenif virtuons,
and though partition has been made, a woman is not fit to
enjoy fixed property.” In thislatter passage partition of the
immoveable inheritance is as elsowhere in the same Swriti
recognized, but the older note of exclusion of females ag
owners is still retained. TKatyAyana, fully recognizing par-
tifion, yet declares that immoveable property is not to be
given to a woman; (d) and Vydsa says that the husband
even is not to make her a present of more than a limited
amount, apparently out of the moveable wealth. (¢) So
Jealous was the Brahmanical law of any impairment of the
family estate. The wife being, along with the son and
the slave, in this ancient constitution of Hindl Society,
“Nirdhana” or without capacity for propcrty, (f) and her

(¢) Manu IX. 142; Coleb. Dig. Bk. V. T. 413, 484, Comm.; and
compare Conlanges La Cité Antique, Bk, II. Ch. \lL

(&) Swmriti, Ch. L ¢, p. 44, 46.

(e) Téid. Ch. XI. Sec. 1, para. 23.

(d) Vyay. May. Ch, IV, Sec. 10, para. 5; Stokes, H. L. B, 99,

(¢) Vyav. May. loo, cit.; Diyabhfiga, Ch. IV. Sec. 1, para, 10;
Stokes, H. L. B, 238. Compare Coulanges, La, 0ité, Bk.I1. Ch, VI.

(f) See Manuand Narada as quoted below. The Smriti Chandriké

tries to explain away “ Nirdhana as incompetent for transachions,

not as incapable of holding property, See Transl. Ch. IX. In China

“all property owned or inherited by a wife passes to the husband in
‘consequence of the pofestas with which he is invested, as under the.
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ecompetence in that respect having been extended by steps,
which seem to have been always jealously watched and re-

stricted, the rather sudden and indefinite expansion, which

the Mitékshard supposes Yéjfiavalkya to have given to it
seems opposed to all probability. Apart from Vijfidnesvara’s

authority we should rather construe the words “ and the

reet”’ by reference to the context, and explain them  as
meaning ¢ other kinds sanctioned by express scripture
or by custom that may be referred to it.”” That Vijiine-
gvara himself accepted the text in its widest signification
cannot reasonably be doubted. (2)

It is this construction which underlies his whole subse-
quent treatment of the subject of inheritance. This is the
construction which the Viramitrodaya () adopts and which
Jimatavahana understands while he combats it, (¢)

earlier Roman Law. See Journ, of N. China Br. of the R. A. Soclety,
Part XITLp. 112, Women were vegarded by the Tentonie laws as ne-
cessarily dependent, and the traces of this order of ideas still remain
in the Bnglish law. The proper guardian was the husband, fatber,
brother, or son, the nearest agnate or the King’s Court. = Lab. op.
eit. 994, So under the early Roman Law. See Mommsen, Hist. of
Rome, vol. 1.

(2) A conclusive confirmation of this being the sense of the
Mitaksharf may be drawn from an exceptional case. Inheritanee
is by Vijiane$vara named as first amongst the soutees of ownership
(see Mit. Ch. I. See. I. para. 12). 'There is a passage of Baudhfyana
which says, * the uterine brothers take the property of a deceased
damsel.” Here is a special rule of inheritance to Strfdhana in the
particular case. Vijianesvara, amongst the rules on Stridbana, says
that under it the brothers take the property * inherited by her.”

Thus the inheritance constitutes Stridhana,and the heirs of the woman,

niot heirs of the former owner, take it on her decease.

Similarly in the Vyavahfira Maytkha, Ch. IV. Sec. 10, para. 26,
property taken by inheritance i distinctly ranked as Stridhana by
the distinetion drawn between it and Stridhana of the less important
specified kinds to which special texts apply.

(4) Section 1, p. 4 ff, below.

(¢) Diyabhéiga, Ch. IV. Sec. 2; p. 27 (Stokes, H. L. B.250); Sec. §;

p.4 (itid. 251), compared with Mit, Ch. II. Sec. 11, p. 11 (ibid.



§ODUCTION.] ~ WOMAN'S PROPERTY. 273

' By what precise course the Hind{ woman, from the con-
dition of complete dependence, from being Nirdhane, rose in
the estimation of the BrAhman lawyers to the high position
 assigned to her by Vijiidnesvara, cannob probably, upon the
existing sources of information, be determined with any
certainty. Sir H. 8. Maine, tracing her right to property
to the Bride-Price paid for the damsel faken in marriage
and in which she shared, remarks (a) :—

«Tf then the Stridhan had a pre-historic origin in the
Bride-Price, its growth and decay become more intelli-
gible. First of all it was property conferred on the wife by
the husband ‘at the nuptial fire,” as the sacerdotal Hindd
lawyers express it,  Next it came to include what the Romans
ealled the dos, property assigned to the wife at her marriage
by her own family. The next stage may very well haye
been reached only in certain parts of India, and the rules
relating to it may only have found their way into the doc-
trine of certain schools; bat still there is nothing contrary
to the analogies of legal history in the extension of the
Stridhan until it included all the property of a married
woman, The really interesting question is, how came the
law to retreat after apparently advancing farther than the -
Middle Roman Law in the proprietary enfranchisement of
women, and what are the causes of the strong hostility of
the great majority of Hindl lawyers to the text of the
Mitalksharll, of which the aathority could not be wholly
denied ? There are in fact clear indications of a sustained
general effort on the part of the Brahmanical writers on
mixed law and religion, to limit the privileges of women
which they seem to have found recognised by elder autho-
rities.’’

460). So also the Smriti Chandriké, which, though it does not allow
inheritance ag a source of stridhana (see Trangl. Ch, IX, Sec. 1), yeb
admits that the Mitdkshard does so (Trangl. Ch. TV. para. 10). The
Vivhda Chintémani and the Sarasvati Vilisa follow the Mitdkshard.
See below.
(@) The “ Barly History of Institutions,” pages 824, 333,
3 n

»
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And again (a) :— i

~ “On the whole the successive generations of Hind{l lawyers
ghow an increasing hostility to the institution of the Stri- i
dhan, not by abolishing it, but by limiting to the utmost of
their power the circumstances under which it can avise.
............ The aim of the lawyers was to add to the family
stock, and to place ander the control of the husband as much
as they could of whatever came to the wife by inheritance or
gift, but whenever the property does satisfy the multifarious
conditions laid down for the creation of the Stridhan, the
view of it asemphatically © woman’s property ’ is carried out
with a Jogical consistency very suggestive of the character
of the ancient institntion on which the Brihmanical jurists
made war. Not only has the woman singularly full power of
dealing with the Stridhan—not only is the husband de-
barred from intermeddling with it, save in extreme distress
—but, when the proprietress dies, there is a special order of
succession to her property, which is manifestly intended to
give a preference, wherever it is possible, to female relatives
over males.” -

That the institution of Bride-purchase existed amongst
the Hindfls, and for a time even amongst all classes, seems
almost certain. Manu recognizes it (Ch. VIIL, 204) and
guards against frand on the purchaser by giving to him both
of the young women when an attempt is ‘made to substitute
one for another. Apastamba says (b) :—

““It is declared in the Veda that at the time of marriage
a gift for (the fulfilment of) his wishes should be made (by
the bridegroom) to the father of the bride, in order to fulfil
the law. ¢Therefore he should give a hundred (cows),
besides a chariot; that (gift) he should make bootless (by
returning it to the giver).” In reference to those (marriage

- (a). Op. cit, p. 338,
(4) Prasna IT. Patala 6, Kan. 13, pava. 123 see also Mauu IIL. 51 ;
and Vasishtha I, 36, 37,
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ri.tes) the word ¢ sale,” (which occurs in those Smritis is only
used as) a metaphorical expression; for the union (of the
hugband and wife) is effected through the law.”

This shows at once the former prevalence of the practice
and the abhorrence with which at a later time it came to be
looked on by the Bréhmanical community. (@) 1t had then
become peculiar to, and therefore distinctive of, the lower
castes, Vai§yas and Sldras, (b) though in the approved
Arsha form of marriage, a gift of a bull and a cow, to
the bride’s father was still prescribed, (¢) a remnant,
- probably of a practice amongst a pastoral people, of com-
pensating the family which lost the daughter in the most
usual and valuable form of property then recognised. The

formula proscribing the gift survived the circumstances -
in which it originated, but still exacted observance through '

the associations with which it was connected. (d) Manu, (e)

(a) See Baudhfiyana, Transl. p. 208. ;
() Apastamba, Prasna II, Pitala 5, Kandika 12, para. 1 5 Gant.
IV.11; Yajiavalkya L. 58, 61; Coleb. Dig. Bk. V. T. 499. At 2 Borr.

e

. R. 739, there is a case, Massamat Rulivat v. Madhowjee Pdndohund,.

of a mother (n widow) receiving Rs. 700 for consgenting to her
daughter’s marriage which ywas deomed disgraceful and was only”
done secrebly,” bub which did not invalidate the befrothal 'made in
consecuence. Secret sales of girls are, it is believed, gtill véry com-

mon in Gujardt even amongst the classes which publicly condemn

the practice. ;

(e) Apast‘ Prad. TI. Pat, 5, Kand. 11, para, 18 ; Manu III. 93 ;
Vasishtha 1. 32. (i

(d) That kine were a common form of gift in the Vedic period, see
& Muir's Sanskrit Texts, 467. In the Huzdra district it is noted thab
the bridegroom gives his bride a milch cow and gome jewels as & pre-
minm when their cohabitation begins ; and that she is persuaded to
forego the rest of her promised dower. By a complete inversion of
the ancient ideas a price is given nominally to buy jewels for the
bride at betrothal, but usually to the father, who appropriates ik
. Panj. Cust. Law, IL. 220. On the important place of cows in the
wealth of a family amongst the ancient Irish, se¢ O’Curry’s Lect. 1.
172y &e. |0 e

(¢) Ch. IIL, paras. 25, 31, 51,

L



who condemns the Asara form of marriage, recognizes it as
gtill in vogue, and as distinguished by a consent gained by
a liberal gift on the part of the bridegroom to the bride's
father and the bride herself. (a) This gift is not, however, by
Manu identified with that ¢ gift before the nuptial fire,” (b)
which may accompany the most approved marriages.
Vyésa (¢) defines the Sulka as the bribe given to the
bride to induce her to go to her husband’s house. Vijid-
noévara, (d) commenting on Yijiavalkya IL., 148, ’]44, who
enumerates the nuptial gift as distinet from the ¢ Sulka,’ or
< fop,” calls the latter ‘the gratuity for which a girl is given
in marriage’ ; and the Vishnu Smriti also (¢) distingunishes
the Sulka from the gift at the nuptial fire, Katyiyana dis-
tinguishes the nuptial gift (f) from the Sulka, which latter
ho defines as ¢ what is veceived as the price of household uten-
sils, of beasts of burthen, of milch cattle (¢), or ornaments of
dress, or for works.” (h) This definition, though passed by
in silence by the Mitikshard, is adopted by the Vyavahdra
Maytkha, (7} by the Vivida Chintdmani, (j) and with a
gomewhat different reading is adopted by Jimftavéhana
in the Dayabhiga. (k) This writer insists that the gift of the

(a) So the Ratndkara, See the Smriti Chandriki, Ch. IX. Sec. 1,
para. 4, note.

(5) Manu IX, 194 ; ITL 54.

(¢) DAyabhéga, Ch, IV, Sec. 8, para. 21 ; Stokes, H. L. B. 255.

(d) Mit. Ch. IL. Sec. 11, para. 6 ; Stokes, H. L, B. 460.

(¢) Ch. XVIIL. 18,1

(f) Mit. Ch. II. See. 11, para. 5; Stokes, H. L. B. 459.

(¢) DeGubernatis, Storia Comparata Degli Usi Nuaziali, Bk. 1. Chap,

XV. p. 95, points to *“il dono d’una vaccn che lo sposo Indiano faceya
alla sposa e al prete maestro.” Compare Yijii. 1. 109; Manu XI. 40,
(%) Smriti Chandrikd, Chap. IX. Sec. 10, para. § ; Midhaviya, p. 41.
(i) Chap. IV. Sec. 10, para.'3 ; Stokes, H. Li. B. 98.
(7) p-228. .
{¥) Chap. IV.Sec. 3, para. 19 ; Stokes, H. L.. B. 254. See also Coleb.
Dig. Bk. V. T. 468; Varadarija, p. 46. ‘
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ordinary Sulka may accompany a marriage in any form, (a)
and is to bo carefully distinguished from the Sulka pre-
sented in marriagoes according to the disapproved forms to
the father or brothers giving the damsel in marriage. The
latter, he says, belongs to them alone. (b) _

Varadrdja, page 48, admitting the two kinds of Sulkm,
says that the ¢ Bride-Price” goes tothe mother or the brother,
while the gift made for the purchase of ornaments and fur-
niture reverts on the woman’s death to its giver. Mitra-
misra says there is a Sulka given in the form of ornaments

(a) Diyabhéga, 1. o. para. 22 ff; Stokes, H. I.. B. 235,

(&) Amongst the Jews ““a dowry or purchase money was usually
given by the bridegroom to the bride’s father.” Milman, History of
the Jews, 1. 174. The ancient Germans purchased their wives, and
the form remained after the reality had passed away. See Guizot,
Hist. de la Civ. T'r. Leg. VII.  The co-emptio of the Roman law was
in form a purchase of the bride. Gaius I. 113.

Mo buy a wife remained in the Middle Ages the common expression
| for an engagement to marry. No bargain being complete withoub
a change of possession, the suitor paid money for the mundium ox
guardianship and control of his intended bride, or earriest, on account
of ifi, and this payment completed the marriage contract. (This pay-
‘ment of ecarnest, and the deposit of valuables as security, is still
common in Bombay.) The gnm stipulated was in progress of time
always secured as a provision or part of the provision for the wife,
and the pledging of the husband and hir estate wasin early times
the wedding. As the bride assumed greater independence the
earnest-money came to be paid to her, and in the English ceremony
was eventually appropriated by the priest as a fee. The effacement
of the guardian brought about the marriage per verba de praesenti,
which may be compared with the Hindd. Gindharva rite, but which
was never received as sufficient in England. The confusion between
betrothal or marriage, or the variance of opinion in regarding the one
or the other as the essential ceremony, has prevailed alike in Europe
and in India. See Baring Gould, Germany, Ch. V. ; NiradaIL, XII.,
82-35. If the bridegroom had failed to purchase the mundiuwm or
guardianship of his bride from her father, the latter, according to the
Code of the Allemanni, could reclaim her with damages, and if
smeanwhile she died leaving children, these ranked as illegitimate.
Lab. op. cit. 393. The purchase money becoming by degrees the dos
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for the bride to her parents, and another as a present to her
on her going to her husband’s house. ()

This perplexity of the Smritis and the commentators over
“ Sulka,” as o gift to the parvent or brothers, and as a gift
to the bride, as w gift at the marriage, at the time of the
bride’s change of residence, and as a fund for procuring
household goods and ornaments, shows that at a very early
date the word had lost the definite sense of *“ Bride-Price,” if
it had ever been confined to it. Stenzler translates Sulka
as “Morgengabe,” (b) but this gift on the morning after the
completed nuptials, an important institution amongst many
nations, (¢) seems not to have obtained special recognition
amongst the Hindfs. It would indeed be incompatible |
with the spirit of modesty with which, according fo their

legitima or marriage gift of the bride herself, was sabject to the
husband’s mundiwm and fell to him on his wife's predecease ; but it
belonged to her inalienably in case of her survival. Lab. op. eif. 408.
The Weobuma or Witthum by which parents provided against their
daughter’s being abgolutely dependent on her husband consisted of
land, money or stock (see below), and i6 was regarded as essential to a
true marriage, so that when there was nothing to give, the bride-
groom went throngh a form of receiving. In return he used to setfle
lands or houses on his bride. Tt was only when she was poor that
she had to depend wholly on the morgengabe, and hence an unequal
marriage acquired the name of “ Morganatic.” i

In China the betrothal or marriage contract is made by the heads
of the families, but hefore matrimonial union the bridegroom has o
buy the potestasof the father. This is nob reduced to a mere form
like the Boman ecoemfio, but is & serious and expensive transaction.
The wife thus passes into her husband’'s agnatic connexion and
forsakes her own.

(a) See Viramit. Tr. p, 223,

(b) Yajiiavalkya, I1. 144,

{¢) Tn Ireland the Coibche (= morgengabe) gradually absorbed the
bride-price as Christianity softened the manners of the people,
and then a part of the gift (called Tindsera) was handed to the
father as a consideration for his resigning at once the person and
guardianship of his daughter. See O'Curry, Lect. T.174 83, See De
Gubernatis Storia Comparata, Lib. TII. Ch. VII., Ancient Laws of
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law-givers, the relations of the spouses are to be governed. (a)
All the Swritis, which deal with the subject, agree that
. this Sw‘.?m;_ goes on the woman’s death childless to her
brothers or her parents, (b) for which no good reason could
easily be fonud, unless the more primitive idea, attached to
the word, had been that which it really expressed during
the formation of the law. All agree too that the property of a
‘woman married by the Asura rite goes to her own family(e)

Wales, p. 47, § 62, 63, A practice prevails amongst some castes in
Western India which may possibly have originated in the same way
as the ““ Morgengabe.” On the first night of eohabitation the elder
women of both families condnct the marrvied pair to their chamber,
and seab them together on the nuptial bed. The bridegroom then
puts & gold ring on the bride's finger, and ties in her sari or scarf
two gold coins. The analogy of this to the use of the wedding ring,
the gift of money now taken by the priest, and the concurrent decla-
ration * with all my worldly goods I thee endow,” (Bl. by Kerr, vol.
IL p. 114,) in the English marriage service is curious and interestin g
The gift makes the property Stridhana. The male parents also are
present in some cases, The bride’s mother retires telling the bride by
all means to insist on the agreed premivm pulehritudinis.  The door
i then closed; bub onbside it the sisters or cousins of the married
pair sit in opposite lines, and for two or three hours sing alternately
on love and marriage.

() The morning gift of favour becams in time a matter of contract,
and marriage articles eventually stipulated as o rule for a settle-
menb as morgengabe of one-fourth of the bridegroom’s property by
way of dower on the intended bride. This, however, does not seem
to be the gift intended by Sulka in the Smritis. See Lab, op. cit.
407; Baring Gould, Germany, &c., p. 89. Where a husband had
failed to present the morgengabe, the wife, if left a widow, could claim
generally one-third of all agquired lands.  The dower and moigengabe
thus became confused, and in the English law were not distinguished.
See Bk. 1. Ch. IL Seec. 6 A. Q. 7, note.

(b) See the Transl. of Gautama XXVIII, 23; Kitydyana, quoted
Déyabhéga, Chap. IV. Sec. 8, para. 12; Stokes, H. L. B. 253;
Yijiavalkya, 1bid. paras. 10, 26 ; Stokes, H: L. B. 253, 256.

(¢) Diyabhiga, Chap. IV. Sec. 2, para. 24 ; Stokes, H. T. B. 249 5
Mit. Ch, II. Sec. 11, para. 11; Stokes, H. L. B. 460 ; Manu 1X.
197; Yajnavalkya, 11. 145,
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on her death without children. According to most of the
commentators the sawme rule is prescribed by Yéjhaval.
kya as to a gift by her own kindred. (¢) Vijiidne$vara
himself, while he converts the rule in favour of the woman’s
kinsmen generally into one favouring her hushand’s kins-
men, () as the necessary complement of the wide extension
that he had given to Stridhana, is forced to set aside hig

own construction in favour of the brothers, who take the

Sullka not only as relatives, but under a special text in their
favour. (¢) The Vyavahiira Mayfikha, (d) adopting the
Mitikshard’s doctrine as to Stridhana, defined by special

texts, admits the brothers’ right to the Sulka, and in the

case of wn Asura marriage the right of the woman’s own
family to property arising from gifts made by them.

This identity of rules in cases which the modern Hindd
law widely distinguishes must probably have originated in
some common cause. The form of eapture recognised for
soldiers as the Rakshasa rite (2) still subsists ag an essen-
tial part of the marriage ceremony amongst several of the
uncivilized tribes of India. (f) The resistance of the

(@) Dayabhfiga, Chap. IV. Sec. 3, paras. 10, 29 ; Stokes, H. L. B.
253, 2567 ; Coleb. Dig. Bk, V. T. 508 . The Teutonic Codes provid-
ed for a gift by way of advancement on the part of a father or
brother at a maiden’s marriage. This, which the Liombard law
called faderfium, was inherited by the bride’s ehildren, in default of
whom it returned to her family. Lab, op, ¢if. 409 ; Gang, Brbrecht,
II1. 176.

(b) Mit. Chap, TI. See. 11, paras. 9, 14 ; Stokes, H. L. B. 460;
Coleb. Dig. Bk, V. T. 508, 509, 512, Comm, -

(¢) So the Smriti Chandrikd, Chap. 1X. Sec. 8, paras, 27, 29, 33.

(@) Chap. IV. Sec. 10, paras. 27, 32 ; Stokes, H. L. B. 105, 106.

(e) Manu, I11. 26, 33. An allusion to it seems fo be made in the
passage from the Rig. Veda X., 27, quoted in Muir's S8anskrit Texts,
vol, V. p. 458. The anthority exercised by brothers is alluded to, dbid.
This in Vasishtha, I. 34, is called the Kshitra rite.

(f) 8ee Lubbock’s Primitive Condition of Man, pp. 76, 86;
Transactions of the Literary Soc. of Bom. vol. I 285; Tupper, Panj.

Cusb, Law, vol, 1L. 90 ss; Rowney, Wild Tribes of India, p. 15",
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bride’s reletives was an assertion, until it became s mock
assertion, of rights, (@) which seems to have been exercised
by the ancient Britons amongst many other nations. It is
& step in advance when marriages resting on contract, and
distinct oxogamous families are formed, as in India they seem
to have been at & very early period,(b) and the legend of Drau-
padi can be looked on as remote from national experience.
This advance is, in some instances, accompanied by a deve-
lopment of ancestor worship, which gives a sacred character
to the head of the family, (¢) and the father or eldest

(Gonds); p. 87 (Bhilg); p. 46 (Kithis, amongst whom as amongsb
the Pdhinas and others the niyoga or levirate prevails); p. 08
. (Kholls) p. 76 (Senthils, who before o maid’s marriage require her
to take part in a week’s sexnal orgy like the Babylonian feast of
Mylitta); p. 81 (Orfons) ; p. 147 (Koches, amongst whom the brides
groom becomes a dependentiof the wife's mother)y p. 177 (Cachéris).

(a) See however McLennan'’s Studies in Ancient History, p. 425 ff.

(b) The story of Yama, Rig. Veda, X. 10, 1, marks the abhorrence
with which an incestuous connexion was looked on already in the

" Vedie period. See 5 Muir’s Sanglkrit Texts, p. 289. In some tribes,
as amongst the Jats of Rohfak, o marriage is not allowed to a woman
of the father's, mother’s, or father’s mother's clan. See Rohtal
Settlement Report, p. 65.

(¢) See Muir's Sanskrit Texts, Vol. V. p. 205; Tylor's Primitive
Culture, Vol. I1. 108, 109 ; Coulanges la Gité Antique, Bk, I. Ch. 1L
Bk, I1. Ch. VIIL. The dependenceé of sons under the early Brahmani-
cal law may be gathered from Manu I. 16, and Nirada, Pt. 1. Ch. 111,
pa. 865 ¢ Women, sons, slaves, and attendants are dependent, but the
head of a family is subject to no control in dispoging of (or dealing
swith) his patrimony,”” ag well ag Pt. IL. Ch. V. para. 39, In Ch.
1V. para. 4, it is said that a son or a wife can no more be given away
than a thing already promised to another; which indicates, as does
Yijiavalkys TIL 242, how far the patria potestas had been pushed.
See too Vasishtha, Ch. XV. A similar superiority is assigned to the
oldest, brother by the Smriti cited in Coleb. Dig. Bk. 1L T. 15,
Mann 1X. 105, directs the eldest brother © to take entire possession
of the patrimony,” and the others to “live under him as under their
father.” 'The modifications introduced at a later time appear from
Kulluka's comment, and the following verses of Manu, as also from
Nirada, Pt. IL. Ch. XIIL para. 5; and the modern law from Jagan-

306 1t
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brother is found exercising despotic power over its other
members. He will not part with his daughter or sister
except for a reward. (a) Natural affection leads to his
endowing the bride with some portion of the gain; it
becomes & point of honour and estentation to do this, (b)

niithd’s remarks, in Coleb, Dig. 1.c. The cases of Dulecp Singh of
al v, Sree Kishoon Panday, 4 N. W. P. R. 83 ; 4jey Ram v. Girdharee
et aly ibid. 1105 and Musst. Bhowna et al v. Roop Kishove, 5 ibid. 89,
may be compared with Jugdeep Nurain Singl v. Deen Dyal Lall et al,
- LR.41. A. 247 ; and Mohabeor Porshad et al v. Ramyad Singh of al,
abid, 192. The abgence of ownershipin a wife and gon is insisted on in
a way which shows that its existence had once been recognized. See
Vyav. May. Ch. IV Sec. 1, p; 11,12 (Stokes, H. T. B.45); Ch-
IX. Sec. 2, para. 2 (itid. 138) ; Coleb. Dig. Bk. II. Ch. IV.T. 5,7, 9,
Comm, The Hindd law on this point may be eompared with the
Roman law as to the patria pofestas in its original and its mitigated
forms. See Bynkershoek's treatise on this subject.

(@) As to the sale of wives amongst the Kholes and other tribes,
see Rowney’s Wild Tribes, pp. 47, 177, 200. The wife thus acquired
being not unnaturally looked on as property, he who took her on her
husband’s death became answerable, as having received the estate,
for the debts of the deceased. See Nirada, Pt. I. Ch. ILL, paras.
21—24. 1In his account of the Himdlyan Districts of the N. W.P.,
p. 19, Me. Atkingon says: “the practice of accepting a sum of mouney
for a daughter is gaining ground’” This is probably an indication
that the tribes least amenable to BrAhmanical influence are improving
in their pecuniary circumstances. ;

(b) In the Odyssey the éva presented by the bridegroom are
resurned with a favourite daughter. Compare Dr. Leitner's account
~of a Ghiljit marriage, Indian Antiquary, vol. 1. p- 11; and Plautus
Trinummus, IIL 2, quoted by De Gubernatis, Storia Comparata; p.
106 ; Str. H. L. I. 87; II. 83-35; Coleb. Dig. Bk.1V. T. 175, 184 5
* Manu VIIL, 227 ; [X. 47, 71, 72 ; Jolly, Ueber die rechtliche Stellung,”
&e. p. 11 n. 25. Stinginess on the part either of the son-in-law or of
the bride’s brother was already a reproach in the Vedic era, See Rig
Veda, 1. 109, quoted 5 Muir’s Sanskrit Text, 460; Vedarshayatna,
Bk. II. 737 ; and Comp. Coleb, Dig. Bk. V.I. 119, Comm. The refers
ence appears to be to a connexion formed by purchase. 'The profuse.
.expenditure at Hindd weddings thus finds a kind of warrant in the
. earliest traditions of the race. e s
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and on ber death it seems reasonable that the gift, in early
times still retaining its original shape, should return to thestock
from which it proceeded. (@) At a still later point of progress
the sale of women, retained by the uncivilized tribes, comes
to be looked on as an opprobrium by those more advanced, and
ospecially where, as amongst the Brihmanical community,
the wife has been admitted to a share with her hushand in
the performance of the most sacred household rites. (b) A
concurrent elovation of feeling amongst the warrior caste
brings about the Svayaimvara, (¢) the choice of her favoured
suitor by the high born maiden, or at least a state of manners .
and ideas akin to that of the age of chivalry in Europe, in
which the beautifal pictures of female character presented
by the Hindl epic poetry and drama could be conceived
and appreciated. (¢) At this point the rules and the ceremo-
nies which pointed to a ruder age, would be explained
away ; and the recollection of their true origin dying out as
a newer system acquired consistency, the texts would be
subjected to such manipulation either in the way of change
or of exegesis as we find they have in fact undergone. (¢)
The right of women to marriage gifts continued while the
rules still retained became anomalous.

() Tt was found necegsary ati Athens to limit the paraphernalia
which a bride might take to her hugband’s house. The dowry given
with her had to be restored on her death, Se¢ec Grote, Histi. of Greece,
vol. III. 140.

(8) Apastamba, Pr. IT. Pat. T. Kan. 1, para. 1; Pat. V. Kan. 2,
para. 14; Baudhdyana, P. 2, Adh. 1, K. 2, 81tra 27; Coleb. Dig. Bl.
IV.T. 414 ; Bk. V. T, 899. Compare Max. Miller’'s Hist. San, Lit.,
pp. 28, 205, Land in moderate quantity is sometimes seftled on a
danghter for her sole and separate useat her marriage evenamongst
tribes which most strictly prohibit lands leaving the family or tribe.
See Panj. Cust. Law, II, 22].

(¢) See Mon. Williams, In. Wis. 438,

(d) A Svayamyara seems bo have been occasionally allowed even in
the Vedic times ; see 5 Muir’s San. Texts, 459.

(e) See Burnell, op. cit. Introduction, p. xiv.



ever, there was another which has received less attention. (a)
The total severance from her own family, which in a parti-
cular form of civilization the woman undergoes when ghe
marries and thus enters that of her hushand, ig still un-
known to some Indian tribes. (b) Many traces of custom

(¢) Amongst the Anglo-Saxons a wife did not enter her husband’s
“ maegth” or family by marriage. Her own kindred remained respon-
sible for producing her or making compensation in the event of her
committing a crime. Schmid, Die (lesetze-der Angl. Sax, cifed
Tagwell-Langmead, Const. Hist., p. 35, The dotal marriage or matri-
moniwm sine conventione of the Romans was attended with a similar
effect as to property. The bride remained a member of her father’s
family. Sve Tom. and Lem. Gaing, p. 102 gs ; Smith’s Dic. Ant., Avh.
Matrimonivm, Divortium.

(B)** In Spiti, if aman wishes to divorce his wife without her consent
he must give her all she bronght with her, and a field or two besides
by way of maintenance. On the obher hand if a wife insists on leaving
her husband she cannot be prevented,” but in this case or in case of
her elopement he may retain her jewels. Panj. Cust. Las, 11. /192,
As to the Néyars, sce Buchanan’s Mysore, vol IT. pp. 418, 513. " The
polyandry formerly universal amongst this tribe has almost disap-
peared under the British rule. In some families it has taken the
intermediate form of a limitation to biandry, nof more than twe
husbands being allowed. In Cochin and Travancore the older
institution subsists in ite loosest form. A  quasi-matrimonial
ceremony having been celebrated by a Brihman or Kshatriya
the woman thenceforward associates with. anyone she pleases.
‘Where the family is one of position the woman does not leave her
own tarwad, and her husgband has to visit her at her family residence.
Amongst the Thiyens there is a fraternal partnership in the wife for-
mally married to one of the brothers. On this one’s death the other
marries the widow in an undiyided family and all the children inherit
in common. A separated brother has nol the same privilege or
obligation. There is a elass of Nambudri Brahmang in N. Malabar
who follow the regular law of marriage but the Niyar rule of in-
heritance. (They are probably a race of mixed origin, or who have
assumed a higher caste rank than they are entitled to, as it is
virbunlly impossible that Bréhmans with indissoluble marringe and
known paternity should adopt the Néayar law of succession).
The manager of a Niyar tarwad tries to get his own children mar-
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refna,in_, to show that a connexion through the mother was till
recently recognized, and indeed sfill is in some places recog~

. nized, as superior or as running parallel to that throngh the

father, and ns in some degree regulating the devolution of
property. (a) The custom of patnibhdy still prevailing in

‘Madras and in some parts of the Punjab (b) is traceable to

this source. = In Bengal Jimitavibana founds the law of devo-
lation on Visvarupa's statement that all the property of a
woman dying childless goes to her brother. (¢) The rule
indeed under which, according to the Bengal law, patrimony
taken by a daughter from her father, instead of passing to
her husband and his family, returns to the family stock from

ried to his sister’s in order to benefit by the same estate as himself,
Marriages between cougins through their mothers or grandmothers
as sisters arve considered incestuous. (These particulars are gathered
from a letter from Mr. C. Sankaram Nair to the Hon. Dr. W. W.
Hunter, dated 8th Oct 1882.) In Canarn there is a quasi-permganent
connection not Wit h the hushand but with a paramour ; yet though this
identifies’ the children as the offspring of a particnlar man, bis he-
ritage goes not to them but to his sister’s children by her paramour.
Amongst the Bants there is a conflict between the older law, which
favours the nephews and the natural tendency of fathers to enrich
their own children, which now requires legislative sanction to give it
full effect. Among this tribe there is a polygamy without polyandry :
each wife's childven and goods are regarded as specially her own;
and on ber divorce or the death of her husband, go with her to the
joint family dwelling of her brothers. The eldest brother manages
the estate; but his heir in that capacity is the eldest son of his eldest
gister, his own children, like the other offshoots of the family, being
entitled only to subsistence. Buchanan's Mysore, vol, 111, p. 16, &e.
The conflict between paternal affection and duty to the tarwad in
Malabar is referred to in Tod v. P. P. Kunhamud Hajee, 1. L. R. 3
Mad. ab p. 175, where, too, it is recognized that estates and acquisitions
belong wholly to the tarwad or female gens, though the manager may
grant leases and the mortgages called Kénam and Otti not subject to
foreclosure, « See Rev. and Jud, Selections, vol. I. p. 891; Fifth Rep,
App. 28, p. 799 ; Edathil Itti v. Kopashon Néyar, ] M. H. C. R. 122,

(a) See Rowney, Wild Tribes of India, p. 147, as to the Koches.

(5) Supra, p. 886; Tupper, Panj. Cust. Law, vol. L. p. 72.

(¢) Diyabhéga, Ch. 1V, Sec, 3, p. 13 (Stokes, H. L. B. 254).
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which it was severed, may be referred to this principle.
So as to the effect of Asura marriages and as to succession
amongst Sidras ; so as to pritidatta the Sm. Ch. quoting Két-
yayana. Even in Manu, the text (IX. 185) in favour
of a father’s succession is balanced by one (IX. 217) which
says “of a son dying childless the mother shall take the pro-
perty,” and on a mother’s death all her sons and daughters are
to share her propertyequally (IX. 192). Yajfiavalkya (II.
117) says the daughters, and failing them the issue. (a) In the
Mitékshara (Oh. IL Sec. 4, p. 2 ; Stokes, H. L. B. 444) a pas-
sage is cited from Dhare§vara, which,failing the mother,assigns
the son’s heritage to his grandmother in preference to his
father, in order that it may not pass to his brothers of another
class. This rule, rejected in the later law, may well have come
down from a time when the clan connexion through the mother
was thought more close than that of mere half-brothership
through the same father. () Many instances of this are to
be found in different parts of the world. In India the
distinctive marks of an exclusive female gentileship are gener-
ally wanting even among the ruder tribes; but the separate
subsistence of the wife’s property as belonging to her and
her own family of birth is still recognized. In a recent case
on the Kattiawar frontier the brothers of a woman who -
had died childless came and took possession of the whole
household stuff. (¢) Varadardja, page 52, refers that part
of Brihaspati’s text, (d) which says fthat “the mother’s

(a) At Athens ahusgband enjoyed only the fruit of his wife’s dowry.
On her death or divorce it wenb to her family. Her marriage gifts
remained her own, but she could not dispose of them freely, being
looked on as under guardianship except as to pebby transactions.
Schoe. Ant. of Greece, 516.

(4) Compare the case of the Lycians (Herod. 1, 173,) and the other
similar cases referred to in L. Morgan’s Ancient Society, p. 847 ff.

() Bz velatione, J. Jardine, HEsq., late Judicial Assistant in
Kaftiawar, and now Judicial Commissioner in Burmah.

(d) Coleb. Dig. Bk. V. T\ 518; Vyav, May. Chap. IV. Sec, 10, p,
80 ; Stokes, H. L. B. 106.
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 gister.... ... [i8] declared equal to a mother,” to the case of
an Asura marriage attended with the consequenco of the
suocession to the wife, not of her husband and his family,
but of hor own parents and their family. (« (a) And in this
latter case he says, ©“ When the mother and father would sac-
ceed, then in their default, of the three relatives through
them the deceased woman’s sister’s son takes first. In his
_defaunlt her brother’s son takes it. In his defanlt the son-
in-law takes it.” This preference of a sister’s son to a bro-
ther’s son, which is not confined by other writers to the case
of an Asura matriage, (b) points probably to a time when
fomale had not yet become quite superseded by male gentile-
ship. ' A. trace of the same state of thingsis to be found in
Nilakantha’s preference of these collateral, and, according
to modern ideas, but slightly connected, relatives to the
husband’s sapindas as heirs to a woman’s pdribhdshika
Stridhana. Amongst the Brihmans in the Surat district the
castom as stated by the caste gives the succession to a
maternal heritage jtaken by a son first to the widow of the
propositus, then to his sister, sister’s son and maternal aun$
and her son in succession. Only on failure of these it goes

(@) See Manu, IX. 197; Yajfi, II. 146; Diyabhiiga, Ch. IV. Sec.
9, p. 27 ; Stokes, H. 1. B. 250 5 Sec. 2, p. 6 ; ibid. 252.

(b) Smriti Chandriké, Ch. IX, Sec. 3, p. 36; Coleb. Dig. Bk. V.
T. 518 ; Dayabhdga, Ch. IV. Sec. 3, p. 51 (Stokes, H, L. B, 267); Vyav.
May. Ch. IV. Sec. 10, p. 30 (ibid. 106). As to the close connexion
subsisting amongst the ancient Germans between nephew and mater-
nal uncle, gee Tac. de Moribus German. c. 20. In some parts of
Germany *“the land always travels through a female hand. It goes |
to the eldest danghter; if there be no daughter, to the sister or
sister's daughter.” Baring Gould, Germany, I. 96, The succession
to lands amongss the cultivating class is still traced through females.
In some places a widow even transmits the farm of her first husband
by her remarriage to the family of the second. See Baring Gould,

' Germ. Pres, and Past, Ch. IIL, and the authorities cited in the
Appx. to the same work. Mr. Cust reports the existence of the
custom of succession of sisters’ sons in the Assam hills ag well as in
Travancore, Mr. Damant says it is in fall force amongst the Garoo
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to the maternal grandfather. (a) Similar rules prevail
amongst some of the lower castes, instances of which are
recorded, (b)

The patriarchal constitution of the family, which grew up
amongst the Brahmanical section of the Tudian people, was
logically connected with a set of ideas, with which those, to
which we have just adverted, were incongruous. Accord-
ingly we find, in the development of the now prevailing
system, nob only that ‘“ women, sons, slaves, and attendants
are dependent,’” (¢) but also (d) that three persons, a
wife, a slave, and a son, have no property; whatever théy
acquire belongs to him under whose dominion they are.”
This is the patria polestas in almost its full development s and
starting from this point some writers {e) set down the woman
as oviginally uninvested with any rights at all. Whether
she had rights in the full sense of that term may indeed be
doubted ; but the lasy of her complete absorption in the
family of her marriage was only by degrees and partially
adopted by the community at large ; and does not afford a
sufficient source for the peculiar and varied rules in her favour
with which in historical times it has always been blended.

and Khisias, north of Assam. The successionof the chiefs is enfirely
through females, See Ind., Ant, Vol. VIIL p. 205; also Rowney,
Wild Tribes of India, p. 190. The Khésya earns his wife by service
to her father. A Géroo husband has to submit to a moek capture
by his bride and her friends, and plays the part of reluctance and
grief ag well as if he belonged to the other sex. Ib. As to the custom
of Nlatom (= affiliation of a son-in-law) in Madras, see Henuman-
taomma v. Rdma Reddi, I. L. R. 4 Mad. 272.

{a) Borrad. C. Rules, Lith. p. 401.

(6) As in Bk. G, Sheet 17 of the same Collection,

(e) |Nérada, Pb. I. Ch. V. Sl. 36.

. {d) Ibid., Pbt. II. Ch. V. 8l 39 ; Manu VIIL. 416.

(6) As Dr. J olly, in his Essay, Ueber die rechiliche Stellung
der frauen bei den alten Indern, p. 4, and Dr. A. Mayr, Das Indische
Trbrecht, p. 152, “Die Weiber waren in #ltester Zoit keino Rechts-
subjecte. ”



Am‘mi-gs{‘. the polyandrous classes indeed, who are still

' much more numerous in India than is generally supposed,(a)

it is obvious that, as the chief connecting links between
successive generations, craving some ideal continuity, are
the females, and they the sole centres of any certain identity
of blood, the patriarchal constitution of the family, and its
ordinary concomitants, are practically out of the question,
Such classes, though not within the operation of the stricter
Hindt law, have yeb obtained a place in the Hindt commu-

" (@) In Kamaun; the Rajputs, Brihmans, and Sidras all practise
polyandry, the brothers of a family all marrying one wife like the
Phindavas. The children are all attributed to the ecldest brather
alive. | None of the younger brothers are allowed to marry a separate
vyife, When there are in a family but one or two sons it is hard
to procure a wife through fear of her becoming a widow. Bhagvénlal
Indraji Pandit, in Ind, Anb. March 1879, p. 88. The Khisias usually
have but one wife for a group of brothers. (Rowney, Wild Tribes
of Ind., p. 129.) Polyandry even is exceeded by the Booteah women,
46,142, As to the Duflag, 6. 151; the Meeris, ib. 154. Amongst
! the Sissee Abors, a group of brothers have a group of wives in
common, b, 159, See as to the mountain tribes of the HimAlyan
frontier, Panj. Cust. Law, IL 186 ss. The reason assigned in some
of these cases for the polyandrous household is deficiency of means,
as'in the case of a similar arrangement amongst the Spartans,
recorded by Polybins, XII. 6 (b), Bd. Didot. The rules, preserved in
Mann IX. 58 ff, for regulating the intercourse with the childless
wife or widow of a brother, point back to & previous institution which
the gradual refinement of sensibility had thus ameliorated. ' The
limitation of the practice to the lower castes mentioned by Manu does
not ocour in Nérada, who further allows this connexion even with a
woman who hag had children, if ghe is *respectable and free from
lugt and pagsion” (Narada, Pt. II. Ch, XII, para.80 ff), Yajnavalkya
assigns the duty to any kinsman of the deceased descended from the
same stock. The male offspring of this kind of union wag variously
regarded either as the son of the deceased hushand only, or of both
him and the actual father. See Coleb. Dig. Bk. IV, T. 149, Comm.;
Mitdkshard, Ch. 1. See. 11, pp. 1, 5, note; Stokes, H. L. B. 410, 412;
Baudbfyana, Pr, I1. Kan, 2, Sl. 23 ; Vasishtha, Ch, XVIIL 8-11, ss.;
Translation, p. 85.; Smriti Chandrikd, Ch. X. That the practice,
not subject apparently to sovere regulations, obtained in the Vedic
period, sea Rig Veda, X 40, quoted § Muir's Sanskrit Texts, 458.
87 1
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nity, and have brought into it notions, which, on account of
their harmonizing with some natural feeling or some need of
thesociety, have obtained a more or less general acceptance.(a)

Tt is still the custom amongst gome castes for the father of
the bride to present with his damghter a household outfit,
which is carried in procession at the wedding. (b) In others
this is becoming superseded by a gift in money, which
however is still regulated by the prices of the different
equipments for which it is meant as a substitute. The
busband who comes into possession in this way of a sum of
money, and hands it to his wife to purchase honsehold utensils,
provides her with ' “Sulka” in the second sense. The
Adhyagrike or gift at the altar,and the Adhydvdlanika orgifs
during the procession, are probably to be referred, like the
< Sulka,” to a state of things really anterior in its prevalence to
the patriarchal system, out of which some suppose it ta have
grown by a gradual extension of the wife's proprietary capa-
city, So also as tothe Pritidatta or token of affection, which
was at first a gift from the woman’s own family, She would
be incapable of holding this, except through a capacity which
Nérada’s text denies. But thatcapacity nothaving been really
extinguished in practice, the gift subsequent, dnvddleyita,
from her husband’s relatives had a definite body of property,

(a) See Burnell’s Introd. to the Madhaviya, p. xv; Introd. to
Varadardja's Vyavahfra Nirnaya, pp. vih viii; Ward’s Sorvey
Account, and the Madura Manual quoted by Mr. Nelson in his
“ View of the Hindd Law, &o.,”” pp. 141-145.

(0) Amongst the Brihmans of the Sonthern Maratha Country the
provigion includes a couch with hedding or carpet, two silver or metal
plates, two cups, &e. These are carried in procession to the bride-
groom’s house ag an impertant if nof essential part of the ceremony.
In Germany it may be observed that the contribution of the bride
towards the fnrnishing of the home in the shape of beds, linen, &e.,
becomes joint property of the spouses. Clothes and ornaments
romain as we might say the Stridhana of the bride, free from any
right of the hushand. An early instance of a simple froussean is
that in the Rig Veda, X. 85, See De Gubernatis, St. Comp. Bk, 1.
Ch. XVII.
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fil .l'eal or potenf.lal 1o whlch it could adhere- and the Adhives

danika or compensation for supersession, in the form of a

- gift to make the first wife’s position, as to paraphernalia, equal

to that of the second, (a) if it was ever, as probably at first

| it was, a mere pacificatory present, easily took the character

 of a legal obligation, when other sources of exclusive female
property were familiar to the people.

It seems ab least probable then that the woman’s dis-

tinctive ownership of property was not merely a develop-

ment within the sphere of the Brihmanical law itself, but in,

. part a tradition from earlier times, or from an alien race,

adopted as a process of amalgamation, blended the older and
the newer inhabitants of India into a single people. The

-Hindit literature preserves many testimonies, that whatever

%

-"ma}r have been the strictly religious view of women’s infe-
. riority and dependence, they in fact retained a position of

real influence and freedom down to the time when Maho

‘medan ideas began to permeate the community. Vijidnes«

vara, whose literary activity is to be assigned to the

" eleventh century, was a stranger to these ideas, Heo had =

N

.__?"'.himself', it would seem, a tolerably high conception of
- femalo character and capacity; he looked on the munion

of the bushand and wife as establishing an almost complete
moral identity between them; and probably availed himnself
of a pretty widespread populﬂr feeling, devived from the
sources to which we have adverted, to pmpound ‘his theory
of female ownership. (b) That theory seems not to have

" been adopted without some misgiving or reserve by any of
his numerous followers. KityAyana and Vyisa are quoted

(@) Mit. Chap. IT. Sec. 11, paras. 33-35 ; Stokes, H. .. B. 466.

(&) In this respect, as in his conception of Sapindaship as resting
on consanguinity, and in establishing property as a matter of secular,
nob of religions, cognizance, Vijiilnedvara showed a boldness and
reach of mind which it is hard for Furopeans of the 19th century to
appreciate. It was by these ¢ualities however that his works became
the chief authorities on the Hindd Lasw,
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y the Viramitrodaga (e) and by the Smyiti Chandrikd ()
to the effect that separate property bestowed upon & woman,
is not to exceed two thousand kirshipanas, (¢) and is to
exclude immoveable property.’ It is there explained that
as tho gift might be repeated annnally so a single endow-
- ment to produce the same amount may be given once for all
even in the form of immoveable property. (d) The Vyavahdra
Maytkhu repeats these rules, (¢) and the further one that
what the woman earns belongs to her husband ; as also those
gifts, from friends other than near relatives, which, if she
could retain them herself, would afford a means of withs
drawing her gains from her husband’s control. Ornaments
given to her for ordinary wear become her property, but in
those handed to her for mse only on extraordinary occas
sions the ownership of the nominal donors and of their
families remains. (f) The VivAda Chintdmani (g) follows the
Mitékshard io laying no restriction on the woman’s capacity
to take immoveable property. The ““ldbham” or gain which
Devala assigns to the woman(#) is unrecognized or cut down
by all the commentators, except Vijfidnesvara, who does not;
himself expressly cite this authority.

A daughter, nnmarried or married, may take immoveable
property by gift, from her parents, according to the Daya-

(@) See below, Sec. 1, para, 13. :

(&) Chap. IX, Bec. 1, paras, 6—11, 16,  The passage of Vyhisa is by
Varadarja (p. 84) construed as a limitation on a widow’s right of
inheritance.

(¢) Copper coing of small value, Vfra:rmtrodwya, Trans. p. 224.

(d) Instances are given in the Panj. Cust. Law, Vol. II. of the
gradual recognition of small gifts of land to daughters .amongst the
tribes which generally restriel land-ownership to males. Compare
the Smriti Chandrikd, Transl. Ch. 1X, See. I. para. 10, !

(e) Chap. IV. Sec. 10; paras. 5, 6, 7 ; Stokes, H. L. B. 99, 100.

(f) 2 Str. H. L. 55, 241, 370. See below as bo'such gifts from a

. hugband. )

(g) pp- 259, 260,

() See above, and Viram, Transl. p. 226.
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‘bhliga, (@) which imposes no restriction on the amount, but
Katydyana there quoted is understood, as we have seen, by
other commentators, as confining what may be givén to mar-
ried women within narrow limits. (b) Even that restriction
would be disregarded in the case of property acquired by the
donor, (¢) and all gifts by parents proceeding from natural
affection are to be respected, (d) unless they are of sucha
character as o be a frand on other members of the family. (¢)
As to property which is free from the clains of co-owners a
i woman may take by gift from her father, mother, or brother,
‘z" without limitation according to the modern law, which in this
respect has become as liberal as the Mitdkshard would make
it (f) A devise is pu practically on the same footing as &
< gift dnter vives. (g)
-~ /Similarly a wife may take gifts from hor husband of any
-"'Tk_infd-l_ot_‘ property and to any amount, subject only to the
pled -:iighjﬂf{ﬁvlz}ii:fh'_others may have in what is thus given to her.(k) -

() Chap: IV, Sec. 8, paras. 12, 18, 29 ; Stokes, HL. L. B. 253, 204,257,
“~ See also Coleb, Dig. Bk, V. T. 854
0 2(B) .80 also, the Médhaviya, p. 41.
T (e)Supra, fage 2125 2 Str. H. L. 6, 9, 105 Mubiayana Chetti v.
7 Sivagiri Zumindar, 1. L. R. $ Mad, at p. 378.
10 (@) ColéhDig. Bk. II. Chap. IV. Sec. 2, T, 49, 50; Nérada, Pf. IL. -
/ " (Chap/ 1V S}.’f? Vyav. May. Chap. 1V. Sec. 7, para. 11 ; Stokes, H. L.
B.76% Mit. Chap. 1. Sec. 6, para. 13, I6 (ibid. 396, 897). ;
| T (g) Narada, Pty X1 Chap. 1V. 81. 45 Vyav. May. Chap. 1V. Sec. 10,
i 6 ,-_-S'taﬁes,ljl,. L B.99 ; Viramitr, Sec. 1, para. 5, iifra s Siwarananja
o .-PW/&I v Muttw Ramalinge et al, 3 Mad. H. . R. 75, An interdic-
<« fionmay Hedbtained by a son ora brother against a dealing with the
: o Silich would deprive him of his rights. Q. 1735, MS.; Viram.
15 Mt Ch. VI. See. VL. p. 10.
See Ooleb. Dig, Bk. V. T. 482, Comm., quoting Chandeévar.
e See'ljw'e , p- 181, 217 ss. Judoo Nath Sivear v. Bussant Coonvar
il Roy, 19O R. 264, 8. C. 11 Beng. L. R. 286.

e p _.ga“.h/he.{jas._sagea referred to in motes at p. 208. As to the

Iiﬂéﬂépﬁa@.lﬁ/ﬂﬁfgﬂf, gee . v. K., 2 Morl. Dig. 234 ; 8. Pabitra Dasi
- sebaly, Day igar Jana, 7 Beng. L R. 697 Kishen Govind v. Ladlee
,/f "'_jﬁ.’ﬁﬂ& ,‘2 I« ."S'.'D:.A_._E. 200, Venkatachella v. Thathammal, 4 Mad.
,,__,-f,r' :H,.'g.u R 460, géc@gﬁ'jzea the competence of the husband to make s
'/d © Lgt, while exacting delivery to complete it.

;
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The cnmmemtators (a) who carefully provide against  Her
alienation of immoveable property thus acquired, thereby
ackuowledgp at least with the MitAkshard her competence
to receive i%.  The limitation imposed by Kitylyana's text
above quoted applies in terms to a husband’s gifts as well as
to others, but where property ranks as separate estate, no
one now has a right on which he can challenge the owner’s
disposal of it. (b} Colebrooke says (c) without qualification
that *“ land may be given by the husband to his wife in Stri-
dhan, and will be her absolute property.” The last words
must, us to Bengal at least, be qualified by the restriction
set forth in the Dayabhiga (d) against alienation of immove-
able property given by a husband, but as to the wife's capa-
city to take auch property by gift, they represent the
modern law. (¢) Ornaments given by the husband merely
to be worn occasionally remain his property, but otherwise
they become fully hers, (f) Tt follows from what has been
said that a member of an undivided family, residing apart,
is not at liberty, by converting his gains into costly orna-
ments, to deprive the other members of their share in his
acquisitions ; (g) and if the wife under cover of that position
appropriates what belongs to her husband, she subjects
herself to pumshmont () On the other hand the general

{a} Sz the Smribi Chandriki, Chap. IX. Sec. 2, p. 10.

(&) See above, p. 209.

(¢) 2 Str. H. L. 19,

(d) Chap. IV. Sec. 1, pa, 23; Stokes, H. L. B, 241. See Koonjbe-
hari Dhur v, Premehand Dutl, 1. L. R, 5 Cale, 684.  For Bombay ses
the case of Kaotrabasapa v. Chanverova, 10 Bom. H. €. R. 403,

(&) See nbove, p. 207 ss.

(f) 2 Ste. H, L. 55, 241 ; Musst. Radha v. Bisheshwr Dass, 6 N. W.
P. R. 279, See above, p. 186. Actual gift without fraud, of ornaments
to n wife, passes the property to her, but not a mere handing of them
ta her for use on ceremonial occasions. Kuwrndedm v. Hintbhay, Bom,
H. C. P.J. 18798, p. 8; see Smriti Chandrikd, Transl. Ch, IX. See, L
11 ss.

(g) Q. 215 M8., Ahmednuggur, 13th June 1858.

(k) Nérada, Pt. 1L Chap. XII, 8L 92 ; compare Manu 1X, 199.
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sacredness of a promise (s) is wpheld in the case of ome

* made toa wife. The sons must flfil it. (b)) In this respect

the modern treatises go beyond the text of the Mitikshard,

. thongh: not probably beyoud its intention, as Vijiidnesvara
. was a stickler for the literal falfilment of the mental act in

cases of' gllt Wlthout- delivery of possession. (¢)

i . il _ﬁn{ mothers, sisters, danghters«in-law, and to other
- femple. f*él'g;tiwe& neeur not unfrequently in practice. (d) No

. diffienlty..is raised to the reception of such presents even

of immoveable property, where the title of the donor is un-
incumbered ; but the subject is not so dealt with in the
‘modern commentaries as to afford a gronnd for a profitable
comparison with the Mitakshard. Gifts even from sfrangers
may be accepted ; though these, according to the moderns,
become the property of the busband when the douee is under
coverture. (¢) :

That women may take property gemerally by inheritance
bas been shown in the foregoing pages of this work. (f)
Baudhiyana's quotation from the Veda, (¢) thongh support-
ed by Brihaspati, (/) is nolonger allowed to disqualify them.
That text, as we have seen, may be differently construed. (i )

(a) Nérada, Pt. I1. Chap. IV. Sl 5; Manu IX. 47; Vyav. May.
Chap. IX. para. 2 ; Stokes, H. L. B. 133.

(b) See the Smriti Chandrikél, Chap. IX. See, 2, para, 25; Viramitr.
Sec. 1, para. 21, below ; Vyav. May. Chap. IV. Sec. 10, para. 43
Stokes, H. L. B. 99,

(¢) See the Mit. on the Administration of Justice; 1 Maen. H. L.
p- 203, 217.

(d) See Chattar Lalsing et al v. Shewwlram et al, b Beng. L. R. 128,

(e) Vyav. May. Ch. IV. See. 10, p. 7.

(f) To note (b) p. 120, add a reference to Diyabhiga, Ch, XI. Sec. I,
p. 49 (Stokes, H. L. B, 818); Vyav. May. Ch. IV. Sec. 8, p. 2 (ibid. 84).

(¢) See Baudh. Pr. II. Ka. 11. 27.

(k) See the Bmriti Chandriké, Ch. XL Sec. 1, p. 27; Vyav. May. Ch.
IV. Sec. 8, p. 3 (Stokes, H. L. B. 84),

(1) Supra, p, 126 i
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Manu’s Text IX. 18, misquoted by the Viramitrodaya, (a)
points indeed to an essential inferiority of women as inca-
pable of’pronouucinrr expiatory formnlas, (b) and Gautams (¢)
geems by omission to exclude even a mother from a share
on a . partition, but ]sfltyayanas Srauta Sftra, the only
one on the White Yajrveda, gives to women the right to
sacrifice as allowed by the Vedas. (d) The D'lyabhflg& (e)
and the Smyiti Chandrikd (f) admit the wife’s succession on
the special ground of her association with her husband in
sacrificial rites. (7) Kulltika Bhatta, commenting on the text
of Manu X1., 187, which assigns snccession to the nearest
sapindas, says that a wife must be considered a sapinda,
becanseshe assists her husband in the perfm mance of religions
duties. (&) The Viramitroduya (i) adopts the less generous
construction of the Smriti Chandrikd, (j) and' the Diya~
bhiga (k) that a woman’s capacity to inherit can arise only
under special texts in her favour; but the Mitilsharfu (1)
and the Vyavahira Mayilkha do not recognize any general
disability. The latter indeed, (m) as we have Agan treats a
sisber with special favour. (n)

(@) Viram, Tr. p. 244.

(&) Manu XI. 194, 262 fF.

(¢) Adhylys 28, 1 fF,

() See Mon., Williams, In. Wis. 159.

(¢) Ch. XI. Seec. 1, p. 47 (Stokes, H. L. B. 316). :

(f) Ch. XL Sec. 1, p. 10 ; Max Miiller, Hist. San. Lit. 28, 205.

(7) Smriti Chand. Ch. XL Sec. 1, p. 12; Mit. Ch. TL See. 1, p. &
(Stokes, H. L. B. 428).

(h) Coleb. Dig. Bk. V. T, 397, Comm. ad fin.

(#) Ses Transl. p. 244.

() Ch. IV. p. 5

(k) Ch. XI. Sec. 6, p. 11 ; Stokes, FL. L. B. 346,

(1) Ch. IT. Sec. 1, paras. 14, 22-24 (Stokes, H. L. B. 489, 490).

(m) Ch, IV. Sec. 8, para. 19 ; Stokes, H. L. B. 89 ; Supra, p. 181.

(n) The daughters take absolutely and so therefore do the sisters.
Vinayak Anvndrvao v. Lakehmibdi, 1 Bom, H. C. R, 124,
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The nature of the estate, which a woman takes in the pro-
perty in any way acquired by her, seems to haye been regarded
. by Vijndnesvara as standing on the same footing as the estate
. of & male. To this he mentions only one exception, “a
~ husband is not liable to make good the property of his wife
taken by him, in a famine, for the performance of an (indis-
pensable religious) duty, or during illness, or while under
vestraint.” (@) The Vyavahira Maydkha (b) and the Vira-
mitrodaya (¢) repeat this text. The Smriti Chandrikd (d)
quotes one to the same effect from Devala. Devinda
Bhatta goes so far even as to say:— In a husband’s pro-
perty, the wife by reason of her marriage possesses always
owuership, though not of an independent character, but the
husband does not possess even such ownership in his wife’s
property.”’ (e) The Hindi notion of ownership seems to be
not incompatible, either with this right springing up on
particular oceasions, or with the woman’s general depen-
dence.(f) No limitation is prescribed by Vijiidnesvara to the

(@) Mit. Ch. IL. Sec. 11, p. 31; Stokes, H. L. B. 465. In case of
misconduct on the part of the wife of a flagrant kind the husband
may take possession of her Stridhana. Viramit. Transl. p, 226,

(&) Ch. IV. See. 10, p. 10 ; ¢bid. 101,

(¢) Sec. 1, p. 20.

(d) Ch. 1X. Sec. 2, paras. 14, 15.  In para. 26, Devinda insists on the
mobher’s exclusive ownership of her Stridhana as against any claim
to partition advanced by her sons. Bat this must be understood by
reference to his conception of Stridhana, and, as to property formerly

- her hushand’s, by reference to his notion that the widow’s share ig not
heritage and not partible property. Seethe Smriti Chand. Ch, TV,
p: 11; Ch, VII. p. 22.

(¢) Coleb. Dig. Bk. V.T. 415, Comm.; “ A man, his wife, and his
801 are co-proprietors of the estate.” Reply of the Sastri at Ahmed-
nugguar, 30th March 1878, MS. No, 89, According to the law of
Western India a woman hag full ownerghip of her paliu or Stridhana,
Reg. v. Natha Kalyaw ¢t al, 8 Bom. H, C. R. 11, Cr. Ca. The Roman
law, like the English Bquity, strove to guard a woman's property
against dissipation by many provisions. See Gondsm. Pand. § 26, p. 55.

(f) Mit. Chap, TL Sec. 1, para. 25 ; Stokes, H. L. B. 455, and the
cases cited abovye.

48 u
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wife’s or widow’s use of the share taken by her in a parti-
tion. (@) It is shown in the Smriti Chandrikh (b) that this
share falls within Vijiidnesvara’s conception of inheritance,
and thus becomes property in the fullest sense. An unmars
ried daughtcr, who on such an occasion ¢ shares the mherlt-_
ance,” (¢) is similarly unfettered as to the disposal of it by
any rule in the Mitiksharf. (d) It accepts the doctrine of
the general dependence of women, but without working
it out to any practical rvesult. It omits the prohibitions
reforred to by the modern commentators, against the
wife’s expending even her separate property without the
assent of her husband, (¢) and in making no special ‘provi-
sion as to Baudﬂykam it may prob{ubiy have 1ntendéd toleave

(a) Mit. Chap. T. Snc 2, para. 8; Seo. 6, p&m 2; See. 7, paras. 1, 14
(Stokes, H. L. B. 879, 394, 897, 401); Déyabhiga, Ch, IIL. Sec, 2,
para. 37 note, (ibid. ’33}

(6) Chap. IV. para. 10. Comp, Coleb. Dig. Bk. V., 420, 515, Comm.

{e) Ccmpml- Coleb. Dig. Bk. V. T. 399, Comm. sud fin. ; Mit. Ch.
I1. See. 1, p. 25, libid, 435).

() Mit. Ch. I. Sec. 7, para. 14; Stokes, H. L. B. 40l.' Ses above,
p. 106, note (g).

(¢) See the Viramitrodaya, Sec. 1, paras. 14, 15, below ; Vyav. May.
Chap. LV. See. 10, para. 8; Stokes, H. L. B, 100; Dﬁyabhﬂg&, Chap.
IV. See. 1, para. 23 (ibid 241) ; Srarit. Ch. Chap. IX Seo. 2, para, 12,
Under the Teatonic laws the property of a girl remamad her own
after her marriage subject fo the gnardianship (mundium) of her
husband and his use of the fruits daring coverture. Of acquisitions
made during the coverfiure the wife was entitled to an aliquot part
fixed varionsly by different laws. The Saxon law gave her a moiety.
But though her ownership subsisted her power of disposal was daring
coveriure made subject to the assent of her busband. Lab. op. eil.
400. Under the English common law the wife’s real estate remained
hers, nobwithstanding her marringe, subject to her hugsband’s seisin in
right of the wife and conseruent assignment of the profits. On her
death it belonged to her heirs subject only to the husband’s tenancy
for life by courtesy. But she could not dispose of the property
withoub his assent (which is still required under the-St. 3 & 4 Wm.
IV, Cap. 75) except in the case of property vested in trustees for the
wife’s separate use without restraint on alienation. See Bl by K,
Bk. I. €. 15; Bk, IL. C. 8.
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the full ownership constituted by its texts to their natural
operation on the whole of a woman’s estate. (a)

. This liberality was quite in accord with Vijiiinesvara’s
general tendency to carry principles out to their logical
consequences wibthout regard to the exceptions and contra-
dictions established by actual practice. It may be doubted
whether the equality of a woman with a man as an heir and
owner of patrimony was ever generally accepted as a cus-
tomary law. The ancient Smritis did not contemplate if,
and caste rules, so far as they have been un’estzg,‘.ntcd are
almost uniformly against it. This advance in the position
of women moreover seems never to have quite commended
itself to those even who are in a general way followers of the
Mitakshart, The Smriti Chandrikid limits the woman’s
right of disposition to Saudéyika, defined as wealth received
from her own or her husband’s family, and excluding im-
moveable property given by her husband. (b) The “ patni”
wife's dependent ownership over her separated husband’s
property becomes, on his death, according to this authority,
independent, yet without power to give, mortgage, or sell
. the estate, except for religious or charitable purposes. (c)
The Viramitrodaya (d) gives full power of disposition over
Sanddyika only. So too does the Vyavahara Mayfikha, (o)

(@) Seeabove p. 145, 268 ; Govindji Khimji v, Lakshmidas Nuthubhdi,
1. L. R. 4 Bom. 318. Ina note to the case of Doe dem Knllawmmeb
Y. Kuppw Pillai, 1 Mad. H. C, R. at p. 90, the principal passages are
collected, which bear on a woman's power to deal with her separate
propecty. In Brij Indar et al. v. Rani Janki Koer, L. R. 5 L A. 1,8
grant to a widow and her heirg of her husband's confiscated estate
was construed in favour of her daughter as against her husband's
heirs, & grandson through a daughter by another wife and distant
collaterals. The restrictive construction of the Mitfkshard’s rule,
Ch. L. Seec. XT. paras. 1 fI. is denied as to grants made to a widow,

(b) Sm. Ch. Chap. IX. Sec. 2, paras. 6, 11,

(¢) Chap. XI. See. 1, paras. 19, 28, 29.

(d) Sec. 1, paras. 14, 15, below.

(¢) Chap, IV. Sec. 10, parn. 8 (Stokes, H. L, B. 100).

10
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/ arui ,as to property taken by the widow on her husband s

demb’h, ife T/rmlﬁ her strictly to a life enjoyment subject only to

_ 'an exéapmm m favor of religions gifts. (@) The Vivida Chinté-
« mani i8 o’ tho : sime effect. (by  Jimidtavihana, (¢) while
_denying the wife’s ownership of gﬁ"l:s{ from strangers, (d) says

‘that_over all property, really hers, her‘power of disposition

(@) Zbid. para, 4 (Stokes, H. L. B, 99, Tn the cao of Chsimama v
Jussoo Mull Deveedass, 1 Borr, R=60, it was decided on the Vyrw May .
that & widow could not devise property inherited. from heph lm’sn ;

band to her f‘amlly priest so ag to deprive the naxt heir, her nephew 5
widow.' In Jugjecwun Nuthoojee et ab v. Deosunkur Eaaesrqm, 1 Bopr.

s R. 436, orf the other hand, a widow was allowed to bequehth by way
_' aj‘ K wwknarprma the property inherised froni her hughg,nd,exccpt the
| Mfaquily house and fhe sum requisite for her abﬁeqmes*‘ ‘o the exclusion,
0 of lier busband’s consin.’ The decision rested on-the sacréd charactér
" ofrsneh-e gift; as in the Vyavasth& in Dhoolubh Bliato et-al 5, Jotwen
.. et idle1 Borr. R. 75; the Shistri says, (p. 78}“‘”&0(}1&1 Ba.;maﬁ nuﬁfaw‘b}zﬁ-
il .-',nzed to assign to the childven of her bretlned the house of ber Rl ;
. husband, Pitdmber (which after his demise had dmeendpel’ t0 Huﬁ
. 'without the au.nctwn of the heirs.” In I’qmyeeabkaae’ et al v Prwn
' }muﬂ.wtw 1 Borr. 104, it was ruled that a wornan Whp had a son- cDuid
'~ motin Qischarge of her deceased husband’s debls alfenate propertys
> which ghe had inherited from hep father, (wnbhrmb the assent<of ghe = '+

son, after he had attained 16 years of age. This is referred o the

Y f passages from Brihaspati and K!ahyﬁyaua, quoted in the Vyavah&m

Maylch, to show that & woman is generally unfit to enjoy ficed pro. 0 : x
perty,and that & widow cannot dispose of ib -except. for special par-,

| poses. Her gon enjoying according to bhe Mayokha an unol}atrucbeﬂ

right of inheritance (Ch. IV. See. 10, p. 26; Stokes, H. L. B. 105), Was
probably regarded by the Hhstris as having a joint ownership in Ehe:

¢ property, which thus became inalienable without g assent. ““A son,”

saya the Panditat 2 Morl, Dig. 243, “inherits the-estate of his mio- |
ther” in the samo manuer as that of his fathet” Seo pe 159, The -

 Bmriti Chandrik@ Ch, VIII. para, 1} ; Ch, IX. Se&. JI. para,’ 26;

Sec. MI. para. 4, denies the unobstructed ownership of ason in his |
mother's property. See also the Mit. Ch. I. Sec. V1. para. 2. e e '. .x‘_
(6) p. 262, 263. See B. Gunput Sing v, (mnga ‘Pms?md .,2 Agla R.-

230, f
(e) DAyabhiga, Ch. TV. Sec. 1, paras. 20, 23 %okea,H i B, 530,
7 _-f.-'f
(@) Coleb. Dig, Bk. V. T. 420, Comm. 11. ik A

/.
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is unfettered, save in the case of her earnings and of im-
moveables bestowed by the husband. (a) These she is only
to enjoy by way of use; and similarly when she takes his
estate on his death, which, according to the Dayabhiga, she
does, whether he was geparated or unseparated from his
‘brethren, (b) she ‘“must only enjoy her husband’s estate
“after his demise. She is not entitled to make a gift, sale,
or mortgage of it,”" except in the fulfilment of a pious duty,
under the pressure of necessity, or with the sanction of the
paternal uncles and ofher near relatives of her deceased
husband, (¢) Jagannitha,beingforced toadmit that the widow

fRODUCTION.]  WOMAN’S PROPERTY.

(a) Coleb. Dig. Bk. V.T. 470, Comm.; 420 Comm. As to n gift
for maintenauce by a son, see Musst. Doorga Koonwar v, Musst. Tejoo
Koonwar et al, 5 C. W. R., 53 Mis. R.; and the Diyabhiga, Ch. IV.

. Bec. 1, p. 18 (Stokes, H. L. B, 240).

{(6) Op.eit.Ch. X1, Sec. 1, paras. 6,46 (Stokes, H. L. B. 305, 316). See
Keerut Singh v, Koolahul Sing et al, 2 M. T, A. 831 ; Ghirdharee Sing v.
Koolahul Sing et al, 2 ibid. 344 ; Rao Karun Sing v. Nowab Mahomed
Hyz Alli Khan et al, 14 ibid. 187 ; The Collector of Masulipatam v. C.
Vencate Navrain. Appah, 8 4bid. 500; Gobind Monee Dossee v, Sham
Lull Bysack et al, C. 'W. R., 8p. No., p. 165 ; Bast, C. J., in Cossinaut
Bysack et al v. Hurroosoondry Dosses et al, 2 Morl. Dig. at p. 215.

(¢) Op.eit. Ch, XI. Sec, 1, paras. 56, 62, 64 (Stokes, H. I.. B. 320-829) ;
Deo dem  Ramanund Mookopadhia v, Ramkissen Dutt, 2 Morl. Dig. 115,
For the case of an estate taken jointly nnder this law by two widows,
see Gobind Chunder et al v. Dulmeer Khan ef al, 23 O, W. R. 125,
Sreomuttes Multee Berjessory Dossee v, Rameonny Dult ¢t al, 2 Morl, Dig.
80; and compare p. 108 of this work. A wife having a joinb interest
with her husband may after his death sell her own share, Madana-
raya v. Tirtha Sdmi, 1. L. R, 1 Mad. 307. “In respect of gifts by a
husband to his wife she takes immoveables only for her life and has
no power of alienation, while her dominium over moveable property is
absolute,” per Jackson, J., in Koongbehari Dluwr v. Premehund Dut, L.
L. R. 5 Calo. at p. 686. The rule was applied to a bequest by a will
which imposed restrictions on a widow’s absolute dealing with move-
ables, but none as to the immoveable property. Comp. Brij Indra
Y. Rani Janki Kooer, To. R.5 1. A, 1; supra, p. 101, If a widow turns
funds given to her by her husband into land she may dispose of such
land as of the money by gift or devise, Venkata Rima Rao v. Venkata
Surya Rao, I. L. R. 2 Mad, 333. A gift by a widow to her daughter’s
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has independent power over ddya as her husband’s gift or
as heritage, (o) says in one place that, as to such property, if
immoveable, “her enjoyment only of it is authorized, *’ (b) —
a rule which applies to moveables also. (¢) He thinks
however that her alienation of the property, thongh blame.
able, may be valid, (d) yet he quotes' Nirada (¢) against any

son was held valid as against the heirs of her husband’s consin whose.
ghare before the husband’s decease had been gold in execntion, Golul
Singh et al v. Blola Singh, Agra 8. R. for 1860, p. 222.

() In the case at 3 Ser. H, T, 21, ejectment: seemsto have been
maintained by a woman against her husband for a house which he had
given to her on his second marriage. So alsoin the case CXXIX. of
Bast’s notes, G, v. K., 2 Morl. Dig. 234, A suit for jewels was main-
tained, Wulubhram v. Bijlee, 2 Borr. R. 481, See Coleb. Dig. Bk. V.
T, 481, Comm. Uoleb. on Oblig. Bk. II. Ch. III. recognizes this
right. The answer at 2 Morl. Dig. 68 (Jushadal Raur v. Juggernaut
agore), denies to & mother any power to dispose by will of the
personalty inherited from her son, which she might have ex-
pended. Tt escheats to the erown. As to realby, see dbidem; -
and pp. 100 (Gopeymohun = Thakoor . Seobun  Cower et al);
181 (Doe dem. Sibnauth Roy v. Bunsook Buzzary). Atp. 155 (Doe dein. "
Gunganwrain Bonnerjee v, Bulran Bonnerjes), the opinion of the Pan=
dits, given by Macnaghten, is that in Ben gal o widow’s. estate bmng
only nsafructuary and untransferable, her sale of the propm*hy i in-
valid even as to her own interest, “This principle  might operate
where something had been allotted merely for mainténance, as &
right to fubure maintenance cannot be assigned, Ramabai v. Ganesh

Dhonddeo, Bom. H. C. P, J, T for 1876, p. 188, A widow and mother’s . i e

right to maintenance out of her deceased hushand’s estate inhérited
by her son is a purely personal one and eannot be transferred or sold
in execution. Bhyrub Chunder v, Nubo Chunder (Gooko, 5 C. W. R 111,
unless perhaps where it has been made a specific charge on somie part;
of the estate. Gangdbii v. Krishndji Dadaji, Bom. H.C. P. J.1879, p. 2.

Compare the case of dower under the Eunglish law which cannot be
aliened to a stranger, only released to the tenan of the land so as fo
extinguish it. Colston v. Carre, 1 Rolle, Abridgm. 30, Langdell, Con-
tracts, 419.  But as to a widow’s estate properly so called, see supra, -
p- 298, and the further cases cited belaw.

(b) Coleb. Dig. Bk. V., T. 615, Comm. _ -

(8) Ibid.; T. 402, Comm. _ :

(d) Ibid., T, 399, Comam,, T. 420' Comm. ; as to this see ubove, p. 212, °

(e) Ibid., 'T. 476. Al
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such alienation, and says that all the authorities coneur in
forbidding it as to property devolved on a widow by the
death of her husband. () Property acquired by inherit-
#nce by a woman before her marriage he regards as at her
independent disposal ; (b)) if acquired during coverture,
it 18 subject to her hushand’s control like her other acquisi-
tions, 8o long as the husband lives. (¢) To a daughter he

assigns full power over Stridhana which devolved on her
from her mother. ()

The share taken by a mother in a partition is according
to the Smriti Chandrikd (¢) only a means of subsistence.
That given to a sister is only a marriage portion. (f)
The Viramitrodayainsists (¢) that in a partition by brothers,
daughters are entitled to shares, not merely to a provision for
marriage. The Vyavahdra Mayfikha,(2) in providing for the
mother and the sisters, says nothing of the nature of the estate
they take in the property thus acquired by them. Nilakantha
does mot adopt Vijlidnesvara’s definition of heritage, (i)
and it seems that he would, on a widow’s death, assign
the share allotted to her in a partitition to hersons, ( j) but the

(a) Ibid., T. 402, Comm., sub fin. See Colebrooke, cited 2 Morl. Dig.
P 212 Cossinaut Bysack et ol v. Hurroosoondry y Dossee et al).

(b)) See 2 Macn. H. L, 127.

{e) Coleb. Dig. T. 470, Comm.,

(d) Ibid., 1. 515, Comm. Several cases under the Bengal law will
be found in 2 Macn. H, L. Ch, VIII. Property inherifed by a daughter
from her father is not Stridhana in Bengal. Chotay Lal v. Chunnoo
Lal, L, R. 6 T. A. 15.

(e) Ch. IV.p. 9. The share which a mother takes as Tepresenta-
five of a deceased son in a partition under the law of Bengal is not
there, it seems, rogarded as Stridhana. See per Kennedy, J., in
Jagmohan Haldar v. Savodamnoyee Dossee, I. T, B, 8 Cal, 149. The
pandit’s opinion was different.  Sea below.

(f) Ch. IV. p.16, 17,18,

(g) Transl. p. 85,

(k) Ch. IV, Sec. 4, p. 15, 18, 40 (Stokes, H, L. B, 51, 52, 57).

() Vyav. May. Chap. IV. Sec. 2, para. 1; Stokes, H. L. B. 46.

(7) Lbid. See, 10, p. 26 ; Stokes, H. 1. B, 105,
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sarne remark might on the same ground be made as to the
guccession to a share given to a sister. It is doubtful there-
fore whether any abiding intevest of the family of the former
co-sharers i such property would still subsist or not.
Jaganndtha (a) says thab such a share may be aliened by its
recipiont, and he applies the same rule to properby inherit-
ed, (&) but his discussion of these questions shows that
conflicting opiniong are maintained by the principal modern
commentators, (¢) 4 ;

The views of English scholars and lawyers on these points
have been no less various.  Prof, H, H. Wilson, in Vol. V.
of his Works, at p. 29, says:—< It is absurd to say that
a woman was not intended to be a free agent, because
the old Hindi legislators have indulged in general declara-
tions of her unfitness for that character., Manu, it is
true, says of women, ¢ Their fathers protect them in
childhood, their husbands protect them in youth, their
gons protect them in age. A woman is never fit for
independence’; (d) but what does this prove in respect
to their civil rights? Nirada goes further, and asserts
that ‘after a husband’s decease the nearest kinsman should
. control a widow, who has #o sons, in expenditure and con-
duct’. (¢) But as we have observed, this is neither the law
nor the practice of the present day. Besides it does not
apply to the case of partition, as there the widow has sons,
and they surely abandon a right to control property which
they themselves have given. To sanction any other mode
of procedure would only tend to perpetuate the degraded
condition of the female sex in India.”

(a) Ooleb. Dig. Bk. V. Chap. IL. T. 88, Comm.

(b) Ibid. 399, Comm., and compare T. 470, and T. 483, Comm.

(¢) The Pandits of the Supreme Court of Bengal in 2 Morl. Dig. at p.
217, said that, even recognizing the restrictions on a widow's estate
taken by mere succession, yeb what she received on a parbtition was o
be regarded as Stridhana subject to her absolute disposal. See also
ibid. 239, where the restrictions imposed seem to be only moral ones.

(d) XI. 3.

(2) Quoted in the Diyabhiga, p. 2069,




.80 L

And again, at page 20 :—“The old lawyers have said,
flet & widow enjoy a husband’s wealth ; afterwards let the
‘heiry take it’; what obligation does this involve that she
wust leave i72...... Now as to the gift, the samoe authorities,
from whom there is no appeal, define what things are
alienable as gifts, and what are not. Amongst the things
not alienable no mention is made of a widow's inheritance.
The whole estate. of a man, if he have issue living, or if it
be ancestral property, he cannot give away without the
. assent of the parties interested, and this may indeed be
thought to apply to the immoveable property inherited by a
widow, but it is the only law that can be so applied : there.
being, therefore, no law against the validity of her donati<n,
it follows that she has absolute power over the propert;, (@)
at least such was the case till a new race of law-givers, with
Jimatavihana at their head, chose to alter it ; but they only
tampered with the law of inheritance, and the law respecting
legal alienation being untouched remaing to bear testimony
against their interpretation of a different branch of the law.”

On the widow’s rights in property, to which she has sue-
ceeded on her hushand’s death, the same learned scholar says

(page 16) :— There are but two ancient texts which bear
positively on the widow’s power over the property which she
inherits as her hushand’s sole heir, One iy attributed to
Kityliyana, and states ¢ Let the childless woman preserving
(inviolate) the couch of her lord, and obedient to her spiritual
guide, enjoy, resigned, her husband’s wealth until her death,
Afterwards let the heirs take it (b)) The other is from the

WOMAN'S PROPERTY,

() In Doe y. Ganpat, Perry, 0. Ca. at pp. 185, 136, the Shstri of the
. Budder Court expressed an opinion that the widow of a separated
Hind0 might make & gift of the property she had inherited from her
husband, except for improper purposes. This was followed by Sir
K. Perry, but for an additional and inapplicable reason, viz. that the
grandson of the deceased husband’s daughter was pointed out by
English law and natural reason as a successor to the property prefer-
able to the nephew of the deceased, one of the line of heirs expressly
named by the Hindu authorities.
(8) Viramitra. Trans. p. 136, 225; Vivada Chint. p. 261; Diyakrama
Sangraha, Ch. I. Sec. IL. para. 8; Ch. IL. Sec. 11. paras. 11, 12. o
80 m
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Mahébhérata, which as law, by-the-bye, is no authority at
all.  ‘Enjoyment is the fruit which women derive from .
the heritage of their lords,—on no account should they make
away with the estate of their lords’ (a) Such are the
ancient injunctions ; which can scarcely be interpreted to mean
that if a widow gives away or sells her estate, such gifé
or sale is invalid. = FHven the later writers who entertained
less reverence for the female character than the ancient sages,
have stopped short of such declaration, and Jimftavahana is
content to say that ‘a widow shall only enjoy the estate; she
ought not to give it away, or mortgage or sell it? (b) He
allows her also, if unable to subsist otherwise, to mortgage
or even to sell it, and to make presents to her husband’s re=
latives and gifts or other alienations for the spiritual benefit
of the deceased. It is not till we come to the third genera-
tion of lawyers, the commentators on the commentators, that
the restriction is positive, and Sri Krishna Tarkdlankéra,
expounding Jim(tavihana’s text, declares ‘a widow shall use
- her husband’s heritage for the support of life; and make
donations, and give alms in a moderate degree for the
benefit of her husband, but not dispose of it at her pleasure
like her own peculiar property.’ The utmost that can be
inferred from all this is, that originally the duty of the
widow was only pointed out to her, and she was left, in law
as she was in reason, a free agent, to do what she pleased
with that which was her own; but that in later times
attempts of an indefinite nature have been made to limit
her power.”

Returning to the same subject, a few pages later, he says
(page 24) :—The spirit and the text of the original law, in
our estimation, recognise the widow’s absolute right over pro-

(a) Apahri, Take off or away : it is translated in the Digest and
elsewhere, “ waste,” which perbaps scarcely renders its due import.
[According to the Diyakrama Sangraha, the passage is taken from
the Dénadharma of the Anusisanaparva (?) ]

(b) Sea Dayabhéga, p. 265.
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- p‘éﬁy -'i.nhle_rited from a husband in default of male issue. (a)
' In Bengal the anthorities that ave universally received have

. . altered this law and vestrict a widow to the usufract of her

husband’s property.  They have not, however, provided for
its security, nor for its recovery if aliened, and by such
neglect have virtually loft the law as they found if, or the
power, if not the right, of alienation with the widow : it i
open to the Court, therefore, to make what regulations on
this subject they please, as far as their jurisdiction extends,
and as far as they ave authorised by the Charter; and the
regulation most conformable to reason, to analogy, and
spirit %t the Hinda Code, would be to give the widow abso-
lute power over personal property, and restrict her from the

alienation of the estate, except with the concurrence of her -

husband’s heirs.” '
Again at page 26, he says :—“In the case of the widow’s
«“gole inheritance, we have granted that the Bengal lawyers
limit her in all respects to a life-interest, whilst the Mithila
* writers maintain her absolute right in moveables, and the
_old law anthorities oppose nothing to her absolute right
_in every kind of property. In the case of property, however,
acquired by partition, (b) the arguments in favour of absolute

right arve infinitely stronger, inasmuch as the Bengal

_anthorities lean to the same view of tho subject. Jimite-
vihana starts no objection to such power, his remark
being confined eutirely to the case of sole inheritance, and
the Vivida Bhangfrnava concludes a long and satisfactory
discussion of the question by the corollary, ‘Thereforo a
wife’s sale or donation of her own share is valid.” ”?

" (&) Mitdkh. Ad. Yaji. II. 185; Vivida Chintdmani, p. 1613
Viramitrod. page 198 a; Vyavahfira Maydkba, Ch. IV. Sec. 8, p- 2 i
(Stokes, I. I. B. 84).
(b) “ These laws (of Inheritance and Partition), ag is observed by
. Sir Thos. Strange, are 8o intimately connected that they may almost
be said to be blended together.” P. Co. in Katemmea Nateliar v. Raja of
Sivagunga, 9 M. T. A. 539, on which their Lordships rest the widow's
inheritance tio property separately acquired by her husband, as such
. property would be retained by him in a parbition. .-

o

e
e




With special reference to the share taken by the widow
in a partition, (a) he remarks (page 27) :—¢ It is asserbed,
indeed, that a husband’s heirs succeed to such property
in preference to a woman’s own heirs, and therefore hexr
enjoyment of it is only for life: but the postulate is
supported only by analogy, not by any positive law, and
therefore the inference is by no means proved : besides even
if admitted, preference of snccession does not ioply restrice
tion of right in possession : onrlaw of primogeniture does not
preclude, under ordinary eircumstances, the father’s right
to sell, give, or bequeath his property as he pleases; and why
shonld any order of succession exercise such influcnce here,
when not specially provided for ? ¢ Heritago and partition’
are included by the text of the Mitdkshard, which is goorl
law in every part of India, even in Bengal amongst the
constituents of © woman’s property,” and a woman is acknow- -
ledged by all to bo mistress of her own wealth. It is
argued that lands and houses given by a husband to his wife
musb not be aliened by her after his death : therefore, a
share of land and houses given by his sons on partition of his
wealth, must not be made away with by their mother; but
this is surely a different case. A husband, in undue fonde
ness, might bestow upon a wife the heritage of his sons, and
they would be deprived of that patrimony in which fhey
have a joint interest with the Jather : it is not unwise, there-
fore, to secure to them the reversion of such effects.”

'LAW OF INHERITANOE,

Colebrooke’s opinions on this subject appear to have
varied to some extent at difforent times. At 2 Str. H. L.
19, ho says:-—¢ Land may be given by the husband to his
wife in Stridhan and will be her absolute property.”’ . The
same doctrine as to property inherited is supported by a
treatise bearing the name of Raghunandana, which Prof,
Wilson seems to have thought genuine, bué which Cole-
brooke himself pronounces “more than doubtful,”” as oppos-
ed to the whole current of authorities, in his note to Diya-

(@) See Viramit. Transl. p. 147; Mit, Ch. 1. Sec. VI, para. 2.
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bhiga, Chap. IV. Sec, 1, para. 28 (Stokes, H. L. B. 241).
At 2 Str, H. 1. 402, he agrees with the Sastri that a woman
may give away her own property, except lands taken by
gift or inheritance from her husband, () “ which she cannot
dispose of without consent of the next heir.” (b) At page
407, he seems in a Broach case, to intimate that what comes
to a woman from her husband is not even Stridhana, He
must here have had the Bengal law in mind, as the Mitdk-
shard, Chap. [. Sec. 1, para. 20 (Stokes, H. L., B. 373), uses
the case of & gift by a husband to his wife, as an illustration of
the fact that full property may arise, otherwise than by birth.
Ag Mr, Sutherland (ibid. 430) points out, the Mitdksharf is
silent on the woman’s power to alien her pecaliar property,(c)
and she may, on her husband’s death dispose as she pleases
of his affectionate gift with the exception of immoveables.
As to these (bid. p. 21); the Benares and Mithila authorities,
he says, impose a general restriction upon the woman’s alien«
ation of the property. (d) At pp. 108, 110, Colebrooke says
that a widow succeeding is restricted from aliening the
immoveables, and in this Ellis concurs on the ground that
“ No woman under any circumstances is absolutely independ-
ent ”; (e) but as to that the case at p. 241 shows thatb

(2) So in IHaribhat v. Damodharbhat, I. L. R. 8 Bom. 171, as to »
will by & denghter who having inherited from her father took, it wad
said, an absolute estate. But in Bharmanagovda v. Bharmappagavia,
. 0. P. J. for 1870, p. B57, Pinhey and F. D, Melvill, J4J., ruled
that a widow of @ eollateral inheriting in that right cannob dispose of
the property thus inherited by will. A widow’s will wag held inopera-
tive against her step-daughter's right asheir to her father, 0. Goorova
Bulten v. 0, Narrainsawmy Butten, 8 M. H. ¢. R. 13, The testamen-
tary power is as to Stridhana commensurate with the right of
disposal duving life.  Wenkata Rima's case, I. L. R. 2 Mad. 333.

(&) 8o 1 Macn. H. L. 40.

(¢) Doe dem. Kullamal v. Kupper Pillat, 1 Mad. H. C. R, 88.

(d) Srzsla]ao 2 Macn. H. L. 85.

(¢) Bo per Grant, J, See Comulmoney Dossee v. Ramannth Bysack,
Falt. R. 200, and as to the higher castes, Steele, L. O. 177.
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Colebrooke thought a widow could dispose as she pleased of
her Stridhana, eonsisting of Jewels. (a)

As to the share taken by a woman on & partition, Cole-
brooke appears to have distinetly recognized her as a subjeet
of “Diya” or inheritance in the fullest sense. (b) At 2 Str.
H, T.. 882, he says that, according to the Mitdkshar, such &
share is an absolute assignment heritable therefore by the
widow’s daughters, (¢) And this is confirmed by the rule
which makes the wife’s share in a partition her separate
property even in her husband’s life, and as such heritable
by her daughters in preference to sons, (d) In the case
at p. 404, there is an apparent misreading of CUolebrooke’s
note. It should be, “The share allotted as a provision fo
the widow does not pass to the heirs of her peculiar property,
but to her husband’s heirs. This point may, however, involve
gome difficulty according to the opinion of those who hold
that it is not a mere allotment for maintenance but parti-

(@) See the Vivada Chinthmani, p. 260. The presumption is that
ornaments given for ordinary wear are meant to be Htridhana, Musst,
Radha v, Bisheshur Dass, 6 N. W. P, R. 279. Sce above, pp. 208
and 186, Family jewels, it has been held in Bengal, ave nob trans-
ferable by a widow ag her own property, Blagwanee Koomwunr V.
Parbutty Koonwuwr, 2 C. W. R, 13 Mis. R., but ses also the Vyavasthé
Darpana, p. 684 Vishpu, Ch. XVI1L para. 22, seems to exempba
woman's jewels from parbision only during her husband’s life, bub this
cannot be regarded ag the aceepted law, and is indeed, as we have
seen, opposed to other Swritis. See Gautama, Ka. XIV. para. 9,
below; Coleb. Dig. Bk, V. T, 473. Macnaghten says (1 H. Ii, 40)
“that the Hinda law recognizes the absolute dominion of a married
woman over her separate and peculiar property except land given
' to her by her husband,” but he adds rather inconsistently, *“ He (¢he

husband) has nevertheless power to use the woman’s peculium and
congume i in case of distress; and she iy subject to his control even
in regard to her separate and peculiar property.”

(b) Mit. Ch. I. Sec. 1. p. 2, 8, 12 (Stokes, H. L. B, 364, 366, 8705
Ch. 1L See. 1. p. 2, 81, 89 (ibid. 427, 436,439); Sec. 2, p. 1, & (ibid.
440},

() Ibid. Gh. 1. Sce. 8, p. 9; Stokes, H, .. B, 338,

(d) Mit. Ch. 1. Sec. VI, p. 2, 3; Stokes, H. L. B, 394.
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by -éipﬁbi’bn-.as heir.” Thia ‘makes it agree with the opinio.n-

-ab 'p 882, In the same case Sutherland thinks, but with
diffidence, that the share allotted to' a stepmother reverts

on her death to the partitioning sons, In Bhugwandeen

Daabey v. Myna Baie, (@) thé Judicial,Committee seem to
“have inclined to the view that, except in Liower Bengal, the. "
‘widow’s property -in her. s‘ham becomes, absolute, but fhe’
point was not one requiring decision in that cage. That & -
sum of money glven to a widow in’lien of maintenance is 61;[
‘her ownr absolute dxspoﬂal was ruled in the Madras case, aited
below, p. 815, note (a), Uu’der the Ben &I Taw, Bir W. Jones
.-says, (b) ©“The moveable property i€ at the widoy’s disposal,
the immoveable desconds to the heirs”; but Polebrooke says,
‘¢ the doetrine of. the Bangql sckool cmtlols"ﬂm widow even
ln the ﬂlspos:al of . per:aouul property.” (¢) -

. This bemg tho 'state of the authorities, ib mmt ptqb.nhly
e adtmtted,_notn.vtt.hstandmg the view of Prof. Wilson, that
the more récent writers have prevailed against Vu‘]mnes\r ara,
ab least ag to o womail’s dealings with immoveable property
tgken by inheritafice or by gift from her busband. (d) In a
Beng&i case, 2 Mucn. H. L. 214, the Ssiri says that in the -
'prgcept Lt the wife enjoy with moderation the property

"j “until her death,” the word ‘wife’ is employed with a gene-
‘vl import,” including all cases of female inheritance. The
 restriction does not apply, he says, to land given to a

daughter by her father. (¢) In the case at Bk I Ch. TI. Sec.

Jli 9, Q. 7, the Séstri denies to a mother inheriting from her son

" (@) 11 MIT. A at p. 5l4.
() 2:Morl. Dig. 243,

_' " (o) Cossinaut Bysack et al'v. Hurroosoondry Dassee et al, 2, Morl,
Dig. 205, 219,

(d) The passage of NArada, Pt. I. Ch. ITIL. 8l. 30, prohibiting the
gift by o widow of land given to her by her hugband (Déyabhéga, Ch.
IV. See. 1, p. 233 Stokes, H. L. B. 241) scema to qualify the special
rulein paras. 39, 40, enabling her as surviving pavent to deal at her
diserefion with the estate.

(¢) Sece Coleb. Dig. Bk. V. T. 478, 420, Comm.
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any power to alien the property, though the Smriti Cha.nd-
rikd (a) and the Diyabhaga (b) would apparently glve hel‘
an exclusive interest as against her husband. (¢)

In the Bomhay Presidency, immoveable property given
by a husband to his two wives was held, as to the share of
each, to be Stridhana not transferable after the hushand’s
death for value fo the other, so as to deprive the grantor's
danghter of her right to inherit, (d) and in Balvant Rav v.
Purshotam, (¢) Sir M, Westropp, C. J., says, ©“ The widow in
this Presidency takes a limited estate only in the immoveablo
property of her childless husband, or son, but she takes his
moveable estate absolutely”” (f) In Purshotam v. Ranch-
hod, (¢) the same learned Judge has dealt with the nature
of the widow’s estate with reference to litigation between
the death of her husband and the issue of letters of adminis-
‘tration to his estate:

¢ Here, from the moment of the testator’s death, at the
very least, up to the 27th January, the date of the letters of

(a) Ch. XI. Sec. 3, p. &

() Ch. IV. See. 1, p. 1, 18, 19 (Stokes, H. L. B. 235, 240).

(¢) See P. Bachiraju v. V. Venkatappadu, 2 Mad. H. C. B. 402.

(d) Kotarbasapa v. Chanverova, 10 Bom. H. C, R. 403. Comp.,
Rindammna v. Venkatn Ramappa et al, 3 Mad. H. C. R. 268.

(¢) 9 Bom. H, C. R, at p. 111

(f) Bechar Bhagvan v. Bai Liakshmi, 1 Bom. H. . R. 56; Vinayak
Anandraw et al v. Lakshanibai, ib. 117 ; Pranjivandas et al v, Dev-
Fuvarbai et al, 1b. 180 ; Mayaram v. M oliram, p, 313 of the 2nd
Baition, 2 bid. 323 ;2 Str. H. L. 13 &c. 8o in Doorga Dayes et ab v.
Poorun Dayee efa!,50 W. R.141. See above, p. 100. Under & gift
from a HindQ, his wife takes only a life estatein immoveables, and
an absolute estate in moveables. There ig no difference whether she
takes either kind of property by will or gift. It is necessary for her
husband to give her in express terms a heritable right or power of
alienation to enable her to dispose of immoveable property. Koonjbe-
hari Dhar v, Premchand Dutt, I L. R.5 Cale. 684. A gift from
mere gonerosiby by a widow out of a gift from a husband was held
invalid. Raudra Novain Singh v. Rup Kuar, I, L. R 1 ALl 734

(¢) 8 Bom. H. C, B.at p. 156 0. C. J.



' administration, and the day on which they were issued (a
period covering the institution of these suits, the laying on
of the attachments before judgment, and the recovery of the
judgments themselves), the representation was fall, 1t was
filled by the widow, who took as heir, and, although a Hindf
widow’s estate in immoveables inherited from her husband,
which has beon compared to that of a tenant-in-tail after

 possibility of issue extinct, (a) [is such that] she may alien
only nnder very special circumstances, and although she may

" bo restrained by injunction from committing waste,(b) yot she
does fully represent the inheritance even in that kind of pro-
perty. (¢) Peel, C. Ji; once deseribed her estate thus 'z “The
estate, although sometimes so expressed to be, is not an
estate for life: when a widow alicnates, she does so by
virbuo of her interest, not of a power, and she passes the
absolute interest, which she could not do, if she had not a

| life-estate in quantity, There is no ground for altering the

" nature of the estate. It devolves as an estate byinheritance
under the Hind law, and is the estate which passed from the
late owner : nothing is in abeyance. (dyThe incapacity toalien-
‘ate is mob in any way inconsistent with an’ inheritance.” (¢)
And then  he instances estates tail after the ‘statute de
donis and until the invention of -xgéca\?éfie'_s,- and other estates -

- of inheritance which m:e' not &limharlﬁl'{-i ; and I may.addthat . . i

Sl
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(@) Mohar Rayige Hssadah Bas v:"The . I. Company, 1 Taylor -and’ G
Bell; gh0! % e R

. (&) Hurpydoss ﬂwﬂi-‘_;,Rm} WO Pissee ot al, 2 Taylor and Bell,

279 ; Oojutmoncy ,Dblfss‘ij&‘\;. Sagvm-mt.ﬁu‘y Dossee, Libid. 870; Sreemutly

Jadomoney Dabes. v.Saradaprosoen Maokeijoe, 1 Boulnois, Rep. 120.

" () Dae dim.” Rajelinder Paramanic v. Bulloram Biswas, Fulton
| Rep. 183, 135 ; Gopeymolun Thakoer v. Sebun Cower ‘el al, 2 Morl.
. Dig. 105, 1115 Cossinaut Bysack et al. v. Hurroosoondry Dosdes ef al, 2

+ abid. 210, 215 '
_ (&) A right of pre-emption may be exercised by & widow who takes
.4/ ‘hor husband’s proporty by inheritance. Phulimarn Ret v. Dani
| Kurai, I Lo B. 1 AlLL 452.
() Hurrydoss Dult v, Rungunmoney Dossee et al, 2 Taylor and Bell,
2381, 282, !
40 1



LAW OF [NHERITANCE. [podK 1. |

of a Hindf, entitled to ancestral lands of inheritance, who,
after hehas male issne, and while they are living, is unable to
alienate their inchoate shares in the lands which he holds un-
doubtedly as of inheritance. (a) Peel, C. J., continues: ¢ Nor
does the fact that the next taker takes as heir to a prior owner,
and not to the immediate predecessor, furnish any reason
for holding the sstate a mere life-estate. It is, however, for
purposes of alienation unwarranted by Hindd law, no greater
an estate—and in one respect it is less benelicial-—than a life=
estate under the English law, since the acenmulations on the
death of the female heir pass, not to her heir, but go with
the principal. Whenever, in legal decisions or in text-
writers, the estate is described as one for life, nothing more
18 meant than a reference to the usufruct and the power of
disposition, where the exceptional power of disposition ignot
properly exercised, The estate is not held in trust, express
or implied. It is a restrained estate: not a trust estate.
In her husband’s moveable property at this side of India she
takes an absolute estate, subject to payment of her husband’s
debts. (b)

“In Ramchandra Tant[rlo Das v. Dharmo Narayan
Olackerbutty, (¢) a Full Bench held at Calcutta ©that the
interest of an heir, expectant on the death of a widow in
possession, is so mere a contingency, that it cannot be re-
garded as property, and, therefore, is not liable to attachment
and gale under Sec. 205 of the Civil Procedure Code.”?

As to what is said by Peel, C. J., in the passage quoted
from his judgment on the subject of accumulations, reference
may bo made for the Bengal law to the language of the
Judicial Committee in the recent case of Musst. Bhagbutti
Dace v, Chowdry Bholanath Thakoor ¢t al. (d) Their Lord-

(@) As to this gee now under Partition, Bk. I1. Introd.

(b) Vinayal Anand Ray et al v. Lakshmibai, 1 Bom. H. C. R, 118;
' Pranjivandas ot al v, Devkuvardai ef al, ibid. 130.

(¢) 7 Beng. L. R. 341.

(@) L. B« 2 1. A, at p. 261, 8. C. 24 C. W. R. 168,
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hips say, ““if she took the estate only of & Hindfl widow, one
consequence, no doubt, would be that she would be unable
~ to alienate the profits, or that at all events, whatever she
- purchased out of them would be an increment to her husband’s
estate, and the plaintiffs would be entitled to recover posses-
sion of all such property, real and personal.” But the docu-
ments executed by the husband and son gave, as construed,
such an interest to the widow, it was said, “that whatever
property, real or personal, was bought by Chunderbutti out
“of the proceeds of her husband’s estate belongs to her and
consequently to the defendant.”” In the same case it was
held that land or personal property purchased out of the
accurnulations were the widow’s equally with the fund, and
~ devolved upon her heir. (a)

In the case of Gonda Kover et al. v. Kooer Oodey Singh, (b)
their Lordships considering that purchases made by the
widow were to be deemed accretions to the deceased hus-
band’s estate, awarded them to his heir against her devise,
but purposely refrained from expressing aun opinion as to
what would be the effect of a widow’s making purchases out
of the profits of her widow’s estate, with a distinct intention of
- appropriating such purchases to herself and conferring them
on her adopted son, (¢) The Mitaksharé, as we have seen,

(@) See further the case of 8. Soorjeemoncy Dossea v. Denobundoo
Mullica ef al, 6 M. 1. A. 526, and 9 ibid. 128 Govind Chunder ef al v.
Duibmeer Khan et al, 23 C. W. R. 125 Nihalkhan ‘et al v. Hurehurn
Lall et al, 1 Agra R, 219. In S Raju Rao Venkala Mahapati v,
Mahipati Suriah Bav (16 Nov, 1880), the Jndicial Committes held
that immoveable property bought by the widow out of funds given
by the husband is equally at her disposal as the money with which it
was purchased. Accumulations from her maintenance or her life
estate and presents may be invested by a lady in land, which remains
Stridhana. Nellorkumarny Chetti v. Marukathammal, 1. T.. R. 1 Mad,
166, and the cases at pp. 281, 807 of the same volume, elsewhera
referred to.

(6) 14 Beng. L. R. 150,

(o) See also Sonatun Bysack v. T. Jugguisoondres Dossee, 8 M. 1.
A. 66 ; Gooroo Pershad Roy et al v. Nuffar Doss Roy e al, 11 C. W. R.
497; 8. Puddo Mones Dossee v. Diwarka Nath Biswas et al, 25 2bid. 835,

i
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would not restrict her de&lmg with such property, Inome
case the Sstri said that a carriage and bullocks parchased
by a widow out of her pemsion were Stridhana, (a) and in
the recent case at Madras of Venkata Rdma Rauv. Venkata
Suriya Baw et al,(b) it was held that where a widow, having
veceived presents of moveable property from her husband,
had, after his death, purchased immoveable property with
these and the money raised on her jewels, the property was
Stridhana which she conld dispose of by will. Under the
Bengal law, as decided by the Judicial Committee, in
Luchmunchunder Geer Gossain et al v. Kalle Churn Singh et
al, (¢) a woman purchasing property out of her Stridhana
has full power to dispose of it during her husband’s hfe. (d)

Mhe Sistri in the case of Musst. Thakoor Deyhes v. Rai
Baluk Ram ot al, (¢) a case from the N. W. Provinces, govern-
ed generally by the Mitakshara, went sofar as to say, “ The
real property which G. or H. acquired during their lifetime
with the proceeds of the former’s separate share is not
hereditary, and the latter (because her husband died with-
out issue) can give it away to any one she likes. Real
property eannot be alienated in the event.of the person who
acquired it having issue of his own’? He seems to have
heen hampered by his recollection of some of the ancient
toxts against a severance of the patrimony from the
family, (f) but apart from the practieal error into which

(a) Q. 1576, MS., Ahmednuggur, 266h Augu.sb 1856.

(8) L. L. B. 1 Mad. 281

(e) 19 C. W.R. 292,

() In Gunnesh Junonce Debia 5. Biveshur Dhul, 95 ¢. W. R. 176,
a widow sued her husband’s brother gsuccesgfully for twe- ~thirds of o
honse partly as her husband’s heir, partly on a conveyance fo her
during her husband’s life by her husband’s brother of his one-third
share on a purchase, said, but not proved, to have been made out of
her Stridhana. iy

(e) 11 M. 1. A. at p. 150.

(f) Even now * the Rajput never gives lands with his daughters,
except possibly a life-interest in the revenue” Sir A. €. Lyall, in
Tortuightly Review for January 1, 1877, p. 111,
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fid } i;his;_"lad bim, it would not be easy to demonstrate that this
. opinion was not inaccordance wibth the Mitdkshard, The
-Judioial Committee, however, after a review of the principal

. . text books and decisions, dissented from the Shstri’s view,

They say (at page 175): ““The result of the authorities seems
to be, that although according to the law of the Western
- Schools, the widow may have a power of disposing of moye-
able property inherited from her husband, which she has not:
under the law of Bengal, she is by the one law, as by the
other, restricted from alienating any immoveable property
* which she has so inherited; and that on her death the
immoveable property, and the moveable, if she has mnot
otherwise disposed of it, pass to the next heirs of her hus-
band, There is no trace of any distinction like that taken
by the Pandit between ancestral and acquired property. In
‘some of the cases cited the property was not ancestral.”

In Vijiarangam’s case, (a) it was said that property,
inherited by a woman from her husband, ranked like that
inherited from any other relative, as Stridhana, according to
i the Mitikshard, bub her capacity to deal ab will with such
| property, if immoveable, as a necessary consequence of this
‘ proposition, was denied. Af page 263, it is said :—

““ We have seen that Vijiiinedvara includes all property
inherited by a woman in her Stridhan. Tn the same chapter
(Mitak,, Ch. I1. Sec. 1, pl. 89) he had previously arrived,
through an elaborate course of argument, at the conclusion
that a widow takes the whole estato of her deceased husband
separated in interest from hig brethren, This doctrine,
therefore, must have been fully present to his mind when he
developed his theory of Stridhan in Sec, 11. He makes no
distinction between the inheritance of a woman from her
husband and her inheritance from any other person. The
_right which he thus confers on her is balanced by a corre-
gponding right which he allows to the husband and his

(&) Vijiarangam ot al v. Lakshman, 8 Bom. H. €. R. 244 0. C. J.
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sapindas, That inheritance from s member of her own
family, which on a woman’s death would, according to the
Bengal School, revert to the next heirs of him from whom
she inherited (@) and which, according to the Vyavahira
Mayfikha, would go to her heirs as thongh she had been a
male, is assigned by Vijidnesvara (b) to her daughters, her
sons, and after them to her husband and his sapindas.
The two rules spring from the same source—a higher con-
ception of a woman’s capacity for property, and of her com-
plete identification by marriage with her husband’s family,
than the Bengal lawyers would entertain—while the limiting'
of the widow’s rights as an heir to the case of her husband’s
having been separated in interest from his brethren, har-
monises more with the Hindfl theory of the united family
than the opposite doctrine of her taking his share equally,
whether the family have been divided or not.

 Vijidnesvara, like all the Hind# lawyers, denounces the
appropriation of a woman’s property by her husband,
exceph in cases of great pressure, and by the other kinsmen
under any circumstances. (¢) But he lays down no rule
a8 to the extent of the woman’s own power over the
property. The natural conclusion would seem to be that he
considered this already sufficiently provided for as to his
immediate subject, inheritance, by other lawyers, and by
the analogies to be drawn from his rules as to the estates
of & male proprietor. Now in Ch. I. Sec. 1, pl. 27, 28,
1t is laid down that & man is ‘subject to the control of
his sons and the rest (of those interosted) in regard to
tho immoveable estate, whether acquired by himself or
nherited,” though he may make a gift or sale of it for the
rolief of family necessities or for pious purposes. (d) Ttis

(@) Colebrooke, Dig. Bk. V. T. 399, 477,

(h) Miték. Ch. I1. Sec. 11, pl. 9, 12, 25,

(¢) Mitdl, Ch. I See. 1, pl. 32, 83; Stokes, H. I, B. 465--66.

(d) If he reserve enough for the support of the family, however, the
father is allowed to deal, free from interference with what he hag himgelf
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clear, therefore, that a right of absolute disposal did not
enter into Vijlidnesvata’s conception of the essentials of
ownership. («)  He admits (b) the genuineness and the
authority of the text of Narada, which, with so many others,
proclaims the dependence of women, which he says does
not . disqualify them for proprietorship. He allows a hus-

acquired. Such is the effect of the passage referred to when taken with
Chapter T. Sec. 5, pl. 10, unless the latter is to be referred—as perhaps
on correet principles of interpretation, it ought to be referred—solgly
10 moveable property.

(@) With the Hinda conception of ownership as congisting in ex¢lu-
sive use not necessarily including a right of alienation, we may
eompare in the English law the estate of the tenant for life undet the
Statube De Danie and under the Roman law the ecstate of an heir
subject tio substitutions, He was durving his life regarded ad sole
proprietor, the substitute down o the time when the substitution
opened had only a bare expectation; judgments and prescriptions
operative against the successor as heir operated also agninst the subs
stitute; yot subjoct to special exceptions the former could not alienate
the property. ‘The substitute moreover, though he had but 4 mere
hope of succession, could take all mensures requisite for the préserva«
tion of the property. See Poth. Tr. des Substitutions, Sec. V. Art.
153, 155, 160, 175, 178,

The closest resemblance however to the estate of the Hindll widow
i§ perhaps to be found in that of the widow under the old Teutonic
lays in the property enjoyed by her as dower. . Of this she was pro-
prietress, yet withont any power of alienation. The right& of the
heirs were suspended during her widowhood ; the succession opening
only on her death or remarriage. This dower in the lands of the hus-
band was variable in proportion according to the settlement, but by
custom was fixed usually at one-third. This was exclusive of the dos
legitima or money gift, the amount of which it was found necessary
to limit by law. The dower of the Tinglish law was confined to the
husband's lands, though called dos. It orviginated probably in the
Saxon law which is continued in that of gavelkind and free-bench,
giving o moiety of the lands to the widow during a chaste widow-
hood modified by the move widely spread custom, limiting her
enjoyment to one-third. This she holds as a sub-tenant for life of
her husband’s heirs who must set out her lands by metes and bounds,
See Laboulaye, op. cif. 401 ; Bl. Comm. Bk. IT. Ch. VIII.

(&) Miték. Ch. II. Sec. 1; pl. 25, Stokes, H. L. B. 435.
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i
band, as we have seen, in some cases to dispose of his
wife’s property, The inference to be gathered from these
passages is strengthened if we look into 'his chief authori-
ties, Manu allows women no independence. 'The verse
denying it occurs in Y&jhavalkya also (Ch. I.). Katyhyana,
. #o frequently quoted in the Mitikshard, says that the widow
18 to enjoy the estate frugally till she die, and after her the
heirs (s) | consistently with that passage of the Maha-
bhérata (b) which limits the widow to simple enjoyment,
Jagannitha (T. 402), referring to texts 476 and 477, observes
that as a woman is not allowed to make away with immove-
able property given to her by her husband, much less can
she dispose at her will of such property inherited from him.
Even Brihaspati, who, as 'we have seen, insists emphatically
on a widow’s right of inheritance, is equally emphatic in re-
straining her power of dealing with it (€)s evveniociiiiiiin,
It seems a reasonable inference from these and other autho-
rities that, as to immoveable property at any rate, (and
with immoveable property, according to the Hindd law, is
elassed every kind of property producing a periodical in-
come,) the woman’s ownership is subjeet to the coutrol
of her husband, and of the other persons interested in
the preservation of the estate, and that it cannot be need-
lessly dissipated abt her mere caprice. Katydyana, indeed,
as quoted by Nilakantha, (d) says expressly “she has not
property therein to the extent of gift, mortgage, or sale,”
except, as Nilakantha adds, for appropriate purposes. A
widow may dispose as she pleases of property as to which this
power is expressly conferred, but to recognise inheribed
property as part of her Stridhana by no means involyes.the

(a) Colebrooke, Dig. Bk, V. T\, 477,

(b) T 402, .

(¢) Vyav. May. Ch, I. V. Bec. 8, pl. 3 ; ibid. 84. _

(d) Vyav. May. Ch. IV. Séc. pl. 4; Stokes, H. I. B. 84. This .
restrickion applies equally to lands given by a hushand to his wife as
Stridhana. As wife or as widow she cannot alone dispose of them.
2 Maen. H. L. 85.



-oonsaquencethab she canalien it without good reason. (a) The
argument in support of this consequence put forward by
 Jaganndtha in his comments on Colebrooke’s Digest, Bk. V.,
T. 399, involves a very obyious fallacy.
" And this is the practical conclusion at which Prof. H. H.
Wilgon at last arvives. He says (page 77) :—“ We have
. s0 fully discussed the doctrine of alienation by widows
‘that we need not advert to the cases illustrative of grants
made by them. There is clearly a difference between the
gituation of a widow inheriting, and a father in possession,
because the sons and grandsons have a direct lien upon the
estate, which remote heirs have not: although, however,
‘the law might be held to permit a widow’s alienation of
. property to which she succeeds as heir, yet the obvious
analogy of the case, and the general impression on the sub-
ject, operate to prevent her aliemnation of fixed property and
chattels, and therefore the decisions of the Sadr Dewani
in the cases of Mahoda v. Kalyani et al, (b) and Vijaya
Devi v. Amiapurna Devi (), may be admitted as law, the
authovity of the Court baving been interposed, as we hava
vecommended it shonld be, in every case, to make that
invalid which was considered immoral,”

At 1 Macn, H, L. p. 40, it is said that a wife is subject to
her hushand’s control even as to her separate and peculiar
property ; but this is opposed to the definition of Stridhana
i the Dﬁyabhﬁgw (d) It rests perhaps on the general texts
as to a woman’s dependence whlch are cited in Coleb, Dig.,

" (a) See Nirada, Ch. L Sec. 3, p. "8 Plopmty Lomﬂata not in the
right of alienating ab pleasure; Coleb, Dig. Bk. V. T. 2, Comm. De-
pendence does not imply defect of ownership, ibid. Bk. 1L Gh, IV.
T. 17, Comm. As to property taken as her sharve by a wife or widow
in a pattition, Jaganudtha assers her power to dispose of it equally
with Stridhana. Coleb. Dig. Bk. V. T. 87, 88, Comm. Thisagrees
with the opinion of the pandifs cited below, and with the Mitdkshava
Ch. I. Sec. V1L, See. T1. para. 8 ; above, p. 803, 808, 310.

(6) 1 Cale. 8. D. A. R. 62,

(o) Ibid. 162.

() See ahove, p. £66.
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Bk. III. Ch. I, T. 51, 52; and on these Jagannatha
throws out & suggestion that, although a widow, being
free from the dominion contemplated by Manu and Narada,
is absolute mistress of her acquisitions of property, yet -
an nnmarried danghter, being possibly comprehended
within the general term ‘son’ takes any acquisition of wealth
gubject to her father’s superior right, which, as to sueh pro-
perty, continues during her subsequent coverture, so as to
prevent an alienation without his assent. (a) But her guar-
dianship is transferred to her husband and his family on
her marriage. The texts, if taken literally, would prevent
any acquisition af all, and being superseded or explained
away s0 as toallow of a widow’s acquisition of property, they
cannot properly be applied to a state of things which their
writers did not conceive as possible.

The circumstances under which a widow may, according
to the law which assigns her only a special estate, deal with
the property inherited from her husband, have already been
considered ab p. 99. The chief of them are compendionsly
stated in the case of Lalla Gunpat Lall ef alv. Musst. Toorun
Koonuwur et al (b) :—* The Sraddha of the widow's husband,

. the marriage of his danghter, the maintenance of his grand-
song, and the payment of the husband’s debts are legitimate
grounds of necessity for alienations.” Self-maintenance,
discharge of just debts, protection or preservation of the
estate, are grounds of expenditure equally justifiable as
pious purposes. (¢) The charges of a pilgrimage were refused
recognition as a ground for alienation in Huro Mohun .
8. Aulueck Monce Dassee et al. (d) A compromise made by
“the widow in fraud of the rights of tho expectant heirs is
not binding against them. (¢) That her defective capa~

(a) Coleb. Dig. Bk. V. T. 477, Comm,

(4) 16 0. W. R. 52 C. R.

(¢) Soorjoo Pershad et al v. B. Krishan Pertad, 1 N. W. P. R. 49.

{2) 1C. W. R. 252.

(&) Musst. Indro Kooer of al v. Shaikh Abdool Purkat et al, 14 C. W.
B. 146 C. R,
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| wity however must not be made a means of frand is noticed

in Bk. I. Ch. I1. See. 2, Q. 4, as also that her transactions
must be made good so far as they can he out of her limited
¢state. (¢) A wife in Bengal has a power of sule over
immoveables which she has purchased out of her separate
fands. (b) The wife, however, aceording to Macn. H., L, 40,
on whom their Lordships vely, is subject to her hushand’s
control, even as to her Stridhana. A widow turning her
moveable Stridhana into immoveable property can dispose
of the latter by will. (c)

Sri Krishna Tarkélankira in the Daya Krama Sangraha
regards Stridhana chiefly from the point of view of the particu=
lar modes of devolution preseribed for the different elements
of it. 1t is for the purpose, he says, of determining precise-
iy to which of these the different rules of succession apply,
that the definitions of the different kinds of Stridhana have
been framed. (d) Vijidnesvara’s rules for the succession to
Stridhana are discussed in the Introductory Remarks to
Bk. I. Ch, IV s., Sec. 6, of this work, (¢) where too the rules
of the Vyav. May. on the same subject are considered. The
statement of Sir W. Macnaghten (1 H. L. 88) that “In the
Mitakshard whatever a woman may have acquired, whether
by inheritance, purchase, partition, seizure, or finding, is
denominated woman’s property, but it does mot constitute
ber peculium,’’ isentirely unsupported by anything in the
Mitakshard itself, (f) and has been the source of much con-

(@) See Mayaram v. Motiram, 2 Bom. H. C. R. 313 ; Bagooa Jha v.
Lal Doss, 6 C. W. R. 36 C. B.; Ram Shewuk Roy et al v. Sheo Gobind
Sahoo, 8 ibid, 519, ¢

(0) Luchman Chunder Qeer Gossain et al v. Kalli Churn Singh et al,
19.C. W. R 202, P. C.

" (e) Venkata Rama Raw v. Venkata Suriya Raw et al, I. L. R. 1
Mad, 281.

(d) DéyaKrama Sangraha, Oh. II. Sec. 2, pa. 1; Stokes, H. L. B. 487.

(e) See also Bk. I. Introd, p. 145 . above.

(f) * VijidneSvara...... erklart Adyam......als alles auf irgend eine
Art,....Erworbene ; erbehauptet, dass Stridhana hiereinfach in seiner

¥
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fasion in practice, That work, having enlarged the woman’s
capacity to take property all of which it terms Stridhanay,
“then lays down rules of corresponding breadth as to its
devolution, The exception of the Sulka and its probable
origin have already been noticed. The Maybkha, as we
have seen, (@) while accepting Vijiidnesvara’s definition of
Stridhana, distinguishes between the kinds specially de-
scribed in the Sastras, and for the devolution of which special
rnles are laid down, and all other kinds, which descend, he
says, as if the female owner had been a male. (b) In the
absence of a distinct rule in the Mitakshard for the devolu-
tion of woman’s property this might have been an admissible
doctrine under that law. But first the Mithkshard makes
the woman inherit ; then it says that Stridhana includes the
property thus taken (Mit. Ch. IT. Sec. XI, para. 8); then
it says ¢ Stridbhana bas been thus described” (Mit. Ch, IL. 1+
Sec. XI. para, 8); “ Failing her issne Stridhana as above’
deseribed shall be taken by her kinsmen.........as will be
explained” (Mit. Ch. IL Sec. XL para. 9) ; then that daughters
and their offspring fake in priority to sons; lastly that song

etymologischen Grrundbedentung.........zu nehmen sei: ........ Im
ganzen folgenden Abschnitt iiber das Stridhana und die Succession in
daseelbe wird diese Definition festgehalten.”—Jolly, Ueber die Recht-
liche Stellung der Frauen &, p.57.  Vijlidnesvara explaining Adyam
80 as to include every kind of acqnisition, insists on the etymological
gense of the definition and adheres to it throughout the section on
Stridhana and its devolution. If by peculitm Macnaghten meant the
kinds of property specifically enumerated in the Smritis, he is in
direct contradietion to the Mitdkshard, or else draws a distinction
which the MitAkshar& does not draw, and on which therefore nothing
turns. The rules given areas to *woman's property,” not as to
peeundivm, except in the single instance of Salka.

(a) Above, p. 145, 150 note (8); p. 272.

() The Sastri in a Bengal case, ab 2 Macen. H. L. 121, directed that
a woman's sons shonld succeed to land acquirved by her. In this he
agreed with the Mayakha, bub in exeluding a grandson he disagreed
with it. The succession of the vemoter heirs is in all cases governed
by the same rules as though the property were a male’s, according
to the Diya Krama Sangraha. Séo Vyavasthd Darpana, p. 727.



take (Mit. Ch. II Sec. XL, para. 19), Anexception made as
to the én]k&(ﬁ’[lt. Ch. IT. Seec, XI., para. 14) andthe special rule -
laid down as to that, serve to emphasize Vijhdnesvara’s
intention that the general rules should extend to every
other case, ““the author,” as he says, “now intending to seb
forth fully the distribution of Stridhana, begins by describing
it,’? (Mit. Ch. II. Sec. XI. para. 1) and then gives rules for
its devolation as above, (a)

The view taken by Jimfitaviihana, and constituting the
Bengal law, is this. The Anviidheya or gift subsequent and
the Pritidatta or present from a husband are types of all the
gpectal kinds of Stridhana, which he recognizes, and are, he
says, to be equally divided between sons and daughters,
' The Yantaka or gift at the marriage goes to the unmarried

daughters alone, (b) who have a preference over their
married sisters in the distribution of the other Stridhana
“also. (¢)  Next after danghters as snccessors come the sons
and their sons, taking precedence of the danghter’s sons,
after whom come the barren and widowed daughters. (d)
This line of succession resting on the principle of exequial
benefits differs widely from Vijfidnedvara’s, who next to
daughters, places their danghters, and next to them,
danghtier’s sons, (¢) before the sons of the deceased
woman are admitted, On failure of oﬂ'~zprmg, Jimlita~

(a) What Yéjnavalkya (IL 117) calls thc " mo[.hm 8 property.”
VijaAnesvara calls Stridhana. Unless, therefore, what the mother
has inherited is not her property, it follows of necessity that he
intended Stridhana to include heritage. 8o as to property inheriged
by a daughter inclnded in Strifdhana bub subject to a special rule of
devolution. - Mit. Ch. IT, See. XI. para. 80. ;

(b) See Srinath Gangopadhya et al v. Sar bamcmqaira Debi, 2 Beng,
L.B 114 A C.

(¢) Viramib. Sec. 3, p. 20,

' (d) Ddyabhéga, Ch. I'V. Sec. 2 (Stokes, H. L. B. 243-251). Tor the
step-son by a co-wife, see ibid. See. 3 (ibid. 251); Diiya Krama San-
graha, Ch. IL Sec. 3, para. 11 (4bid. 493); Coleb. Dig. Bk. V. T 505, 506.

(). Mit. Ch. I1. See. 11, p. 10, 12, 18, 19; Stokes, H. L. B. 460-2,

. WOMAN'S PROPERTY. i L



married by an approved rite only property received at the
nuptials, Her other property goes to her brother, mother,
and father in guecession..(b) j

Jagannftha (¢) follows Jimfitavibana o some extent in hig
rules as to the succession to Stridhana. Sonsand danghtors
succeed jointly except to the Yautaka. 'This on failure of sons
is taken by daughter’s sons, after whom come the son’s sons,
To other Stridhana, failing maiden daughters,sons, and mar-
ried daughters, the gon’s son succeeds, and in default of him
. the daughter’s son.(d) After these theinheritance goes to the
woman’s own family of all her property, except gifts ab the mar-
riage. (¢) The husband as to such property comes in after
her brothers and parents. (f) The succession of the husband
in the first place is limited to the specially enumerated kinds
of Stridhana. As toproperty taken by inheritance the rule is
thaton the death of the woman it'goes to the then nearest heirs
of him whom she succeeded. The woman’s own heirs are
not regarded as heirs to property thus acquired.(¢) dJimfia

(a) Diyabhaga, Ch. IV, Sec. 3, p. 4 ff; Stokes, H, L. B, 251,

(b) See Judoonath Sirear v. Bussunt Coomar Roy, 11 Beng, L. R. 286.
Further details on the Bengal law will be found in the summary, Diya-
bhidga, Ch. IV. See. 3 (Stokes, H. L. B. 251), under the head of Stri-
dhana, in Macnaghtén's H. L. and in the Vyavasthd Darpana. At 2
Morl. Dig. 237, the Sdstri says, in a Bengal case, that even immove-
able property given to a woman by her lusband descends, on her
death as a widow, tg the heirs of Stridhana or female property.
" Compare the answers, referred to above, pages 304, 808. Property
taken by a woman before her marriage by bequest from her father is
in the same case pronounced Stridhama. If it is her Stridhana
then her heirs as classed in the province should inherit it. See Coleb-
Dig. Bk. V. T. 420, Comm ; Mit, Ch. I1. Sec. XI. para, 30.

(¢} Coleb. Dig. Bk. V. Ch. 1X, Sec. 2.

(d) Op. eit. T\ 445, Comm.,

(e) Ibid. T\ 504, 508, 509, 511,

(f) Tbid. 512.

(g) Déyabhéga, Ch. XI, Sec. 1, p. 56 ff; Stokes, H. L. B. 820, &c.
Sec. 2, p. 30, ibid. 829; Coleb. Dig. Bk. V. T. 420, 422, Comm.; 1 Str. *
H. 1., 130 ff,
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extends the rule even to a daughter’s son succeeding to
~his maternal grandfather, but this is contradicted by Jagan-
natha. (o) Mitramisra (b)condemns the explanation given by
Jimita and generally follows the Mitikshara. He however
not only gives the Sulka to the brothers, but also immove-
able property bestowed by their parents, and what was given
by the kinsmen. The husband married by an approved
~ rite succeeds, with these exceptions, to the whole property
left by his childless wife, not merely to her nuptial presents.
Therules of the Smriti Chandriké (¢) and the Madhaviya (d)
~are glanced at in the course of Mitramisra’s discussion.

The Vivida ChintAmani gives the Yautaka to the unmarried
daughter, the son, and the danghter’s son in succession.
Presents from the woman’s kinsmen it distributes equally
between sons and daughters. The Sulka it assigns to the
brothers. On failure of issue as far as her daughter’s son,
the deceased woman’s hushand is pronounced heir. (e)

This slight sketch of the systems or attempts at system of
the other commentators will serve to show the great advan-
tage of Vijiiine§vara’s scheme in point of simplicity. This,

~as shown in Bk. I, Ch.IV. of this work, and above, p, 146 ss.,
*has generally prevailed in Bombay. Thus in Gangdrim et al
v. Bdlia et al, (f) it was ruled that property inherited by a
woman from her father is Stridhana, which descends first to her
daughter, and failing a daunghter, to her husband and his

heirs, In Prdnjeevandds et al v. Deweooverbace et al,(g) it was
held that “danghters take the immoveable property absolutely
from their father after their mother’s death.” In Vinayek
Anundréo et al v. Luxumeebaee et al, (h) it is said of the mother

() Sitabai v. Badri Prasad, I, .. R. 3 All. 134,
(6) Viramitrodaya, Transl. p. 221, 228 ss.

(¢) See Smriti Chandrikd, Ch. IX. Sec. 2, 3.

(d) Madhaviya, p. 43.

(e) Vivada Chintdmani, p. 266 f£.

(/) Bom. H, C. P. J. F. for 1876, p. 81.

(¢) 1 Bom. H. C. R. 130,

(k) 1 Bom. H. C. R. 121.
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inheriting: from her son :—%The quantum of estate which she
15 allowed to take in the character of heir to her son, is not
' free from doubt ; although in the category of those who take
as heirs to a separated brother, there is no distinetion or
difference made between the quantum of estate taken by a
mother from that taken by a son, a father, a brother, or any
other relative, who admittedly takes in such an inheritance the
most absolute estate known to Hind Liaw ”’ (¢) As to sisters
it s said (p. 124) :—* As to the mode in which sisters take,
it would appear by analogy that they take as daunghters. Iu
a passage from the Commentary of Nanda Pandita, cited by =
Mr. Colebrooke in his annotations to para. & of Sec. 5 of the
gocond chapter of the Mitékshar, occur these words : = ¢ The
daughters of the father and other ancestors must be admitbed
like t,he daughters of the man himself, and for the same
reason,” bub the daughters of the man himself take abso~
lutely, and so, therefore, do the sisters.” (b)

In the case already referred to, the Ststri says that the
property taken by inheritance by a mother from her son is
for the purpose of further descent to be regarded as her
property. In the case of Jugunith v. Sheo Shunkary (¢) the
Suddur Court, on the advice of its Sistri, applied the law
of the Vyay. May., by pronouncing a woman’s own sister
heir in preference to her husband’s sister to property that
the deceased had inherited from her father, The case, Q. 5,
i3 a strong one, for there the son of a woman by her first
marriage was pronounced her heir to property inherited by
hor from her second hushand, in preference to that husband’s

(a) Manu, Ch, IX. See. 185, 217; Mitakshard on Inheritance, Ch.
L1, Sec. 3 (Stokes, H. L. B. 441); Vyavahra Mayfkha, Ch. IV, See.
8, p, 14 (Stokes, H. L. B. 87).

(b) See now Bk. 1. Ch. IT. See. 14, T. A 1, Q. 4, Remark. A maternal
great-niece takes an absolute estate by inheritance like a dan ghter or
gister. 1. L. R. 5 Bom. 662.

(¢) 1 Borr. R, 102




it was ruled that property inherited by a woman, except by
a widow from her husband, ranks as Stridhana and descends
accordingly, and lastly, as we have seen in Vijayarangam v.
Lalkshman, (b) that a widow succeeds to her husband’s pro-
perty as Stridhana, which then devolves according to the law
of the Mitakshard or of the Mayfikha, as either authority
may locally prevail over the other. (¢) In Kofarbasapa wv.
Ohanverova, (d) property given by a husband to one of
his wives was held to be Stridhana, held by her under a
restriction against a sale after his death to her co-widow, so
as to deprive her daughter of her right of inheritance.

The use of the word Stridhana in the several senses to
which we have referred may be observed in the above cases.
According to the Mithksharé, the property must have been
Stridhana in every case, but it is not clear that in some
instances the idea was not present that there might be pro-
perty held by a woman which was not Stridhana, and which
was not subject according to the Mitdkshara to the general
rules laid down for the devolution of that kind of property.
In Bengal and Madras (¢) this notion has gained a distinet
ascendancy. through the prevalence, in those provinces, of
authorities which, as we have seen, give to Stridhana a
narrower meaning, and prescribe for its devolution much
more intricate rules than Vijnidnesvara.

{a) 6 Bom. H. C. R.1 A. C. J.

(b) 8 Bom. H. C. R. 214 0. C. J.

(e) As to this see Sakhdrdm Saddshiv v. Sitebdi, I. L. R. 3 Bom.
853; and above, pp. 10 ss.

(d) 10 Bom. H. C. R. 403,

(2) Oolebrooke (2 Str. H. T.. 408) says the descent from the widow
is regulated by the text of Brihaspati, Bk. V.'T. 513 (misquoted as
T. 413) of Coleb. Dig. This the Vyav. May. Chap. IV. Sec. 10, para,
30 (Stokes, H. I, B, 106) applies to the special Stridhana only, in the
case of a failure of the nearer heirs provided by para. 28, i.e. the ]
husband in case of an approved marriage, and the parents in other
cases, though apparently before the Sapindas of either, The Mit.

42 1 ;
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In Ohotay Lall v. Chunnao La?! (a) Poﬂhlf'ex,-]' says, 16
appears to me, therefore, ghat if this cage was uncovered by
anthority, property taken by inheritance by a woman from
her father wounld be her separate property, unless the words
“acquired by inheritance’ are altogether rejected from the
text’; but being constrained by the weight of the con-
trary authorities he felt bound (p. 289) “to decide that in
this case Luekey Bibee's estate was only a qualified
estate, and that, upon her decease, the plaintiffs, as the
heirs of her father, became entitled to the property
in dispute: though I must confess that, speaking for myself,
if the case had been untouched by authority, I should have
felt compelled to give a plain meaning to the plain and
unqualified words of the Mitdkshard, rather than explain
them away or in effect reject them, by the application
of principles of which, after all, we have only a hazy
and doubtful knowledge.” (1) On appeal this decision
was affirmed by Sir R, Couch, C. J., and Ainslie, J. In the
judgment of the learned Chief Justice, the chief precedents
for a departure from the text of the Mitakshard are cited. (¢)

Chap, 1L, Sec. 11, para. 11 (Stokes, H. Li. B, 460)merely allows the sa-
pindas of husband or parents to succeed. In this ease Colebrooke
must have intended to state the law of the Smriti Chandrikd and
Médhaviya, not of the Mitékshard. See Bmriti Ohandrikd, Chap. 1X,
Sec. 8, para.596. In Madras on the death of one who inherited as a
maiden danghter she is succeeded by her married sisters, not by her
own sons, Meutle Vadugonadha Tevar v. Dorasingha Tfmm-, e A L
3 Mad. ab p. 835, and Simmani dmmal v. Muttammdl, b, at p. 268.
See p, 107 88, supra.

(o) 14 B. L. R. at p. 237.

(b) A. similar conclusion is arrived at by Innes, J., T. L. R.8 Mad.
gt pp. 310, 813, and ab p. 333, Muttu Swimi Ayyar, J., says, Thereis
no doubt that Vijifnesvara Yogi, the anthor of the Mitfkshard, classes
ib ag stridhanam,” but these learned judges held that the Mitdkshars
did not on thig point give the law to the Madras presidency.

(¢) These are : Musst. Gyankoowur v.Dookhwrn Singh, 4 Cale. Sel.
Rep. 330 ; Sheo Behat Singh ef al v. Musst. Omed Koowar, 6 Cale. Sel.
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] Of these four are Bengal cases, and rest part]y on the cloc~
' trine of the Dayabhiga and partly on Macnaghten's mistaken

. motion that the Mitdkshard recognized woman’s property
which was not Stridbana, or that it provided some rule for
the descent of such property different from the one pre- .
scribed for Stridhana, A Madras case (a) also is cited in
which it is said that the texts recognizing a daughter’s
inheritance as  Stridhana rvelate only to the appointed
. daughter. This is directly opposed to the Mitakshard, (b)
a8 is another theory started in the same case that the
daughter inherits only ag the passive instrument of pro-
viding a worshipper for the deceased. (¢) Vijianesvara basis
Sapindaship entirely on consanguinity. (@) The  Bombay
case of Navalram Atmardm v. Nandkishor Shivnarayan, (¢)
referred to by the learned Chief Justice of Bengal, rules that
property inherited by a married woman from her father is
Stridhana and descends as Stridhana to her daughters.
Vijidnedvara’s leading principle is that women gain as full
ownership by inheritance as by any other recognized mode of
acquisition,  If however they take a full ownership they. must
. in the absence of an express rule to the contrary transmit the
propmty to their heirs, (f) K&tyayana s rule, () suppusad :

Rep. 301 Heralal Babao v. Musst. Dhuncaoomary Beebee, Cale. 8. D.
AR for 1862, p. 10 ; Punchunand Ojhab ¢f al v Lolshan Misser el
al, 3 C. W. R. 140 ; Do Persud v. Lujoo Roy, 14 Beng. L. R. 245 n,
246 n, 8. C. 20 C. W, R. 102 ; Katama Natchiar v. the, Rﬁ;a of
Shivagunga, 6 M. H. C. R. 310.

(@) Katama Natchiar v. The Raja of Shivagange, 6 M. H. C. R. 310.

|, (b) Ses Mit. Ch.II. Sec. 2, para. 5, and Ch. I. See. 11, para. 1;
Stokes, H. L. B. pp. 441, 410.

(¢) 6 M. H. C. R. p. 388 ; Mit. Ch. IL Seo. IT. paras. 2, 3. _

(d) See above, p. 120,

'(¢) 1 Bom. H. C. R, 209.

(f) See Vyav. May. Ch. IV, Sec. X, pala.a. 22, 26; "Smriti Chaud. Ch,
| 'VIIL pava, 11. ik

{g) Coleb. Dig. BL V. 'T, 477 ; i



LAW OF INHERITANCE.  [Boo

by other commentators to bring in the husband’s heirs after
the widow by the mere word “ heirs,” is by Vijidnesvara
significantly omitted.

Jagannitha shows (@) that the inference drawn in the
case of other female successors by Jimlta Vahana from the
text of KhtyAyana relating to a widow is altogether unfound.
ed. Of Jimfita’s view that on the death of a daughter who
had succeeded as a maiden to her father’s property, that pro-
perby passes to her married sisters as his heirs previously
excluded by her, he says it is “not directly supported by the
text of any legislator or the concurrence of any commentator,”
Hence, he says, in the case of a daughter’s succession to her
father, her heirs, not his, take on her death except where
Jimita’s personal anthority is accepted.

In one of the Bengal cases the Vivida Chintdmaniis referred
to asif it supported the narrower limitation of the estate
takon by way of inheritance by a widow or daughter. What
the Vivada Chintdmani gays, however, as stated by the
learned editor, is that “any property which a woman inherits
is her Stridhana, Hence any property of her husband
which she inherits shall on her death be received by the
heirs of her peculiar property.”” (b) This being so even in
the case of a widow to whom Kitylyana’s rule in favour of
‘6 the heirs” directly applies, it follows a fortiori that *¢if the
mother die after inheriting her son’s property such property
becomes her Stridhana. Hence the heirs of her peculiar
property get it.”’ Similarly Visvesvara and Bilambhatta, the
two principal commentators on the Mitakshard, say: “ If the
succession (to & man deceased) be taken......... by the grand-
mother it becomes a maternal estate and devolves on,...e.v..
her daughters, or successively on failure of them on her
daughter’s sons, her own sons and so forth, (¢) <. e. the property

(a) Coleb. Dig. Bk. V. T. 420, Comm.

(b) See Viv. Chint. Table of Succession XTI, XIIL, pp. 262, 292.

(c) Mit, Ch. IL. Sec. IV. para. 2, note. At Allahabad, howerver,
exactly the contrary was held, consistently with the other cases,
Phukar Singh v. Ranjit Singh, I. L. R. 1 All. 661,
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is Stridhana though taken by inheritance from a grandson.
The term is not used, becanse the doctrine of the Mitakshar
being once received, it had no specific significance, (a) but
the devolution prescribed necessarily implies it.

The Saraswati Vilisa, Sec. 264, explains Yajiavalkya’s text
in precise agreement with the Mitdkshard. It describes
Stridhana asa kind of “ daya ”(b) Sec. 883 ff; andincludes a
woman’s guccession in the class of unobstructed inheritance,
Sec. 898. (¢) In providing also for succession to Stridhanain
this largest sense, though it recognizes the special rules applic«
able to Stlka, &e., Secs. 288, 808, it does not ground any dif-
ference onthe fact of the Stridhana’s having been inherited or
not inherited property. In all cases save thoge which are the
subjects of special rules, it assigns the succession first to
daughters on account of their partaking their mother’s
nature more fully than sons, It limits the woman’s power
of dealing with immoveable property as do the Vivida
Chintdmani and the other commentaries, () without contra-

(4) Comp. Vyay. May. Ch, IV. Seo. X. para. 25.

(&) The Smriti Chandriks, Ch. IV, reconciles the familiar Vedic
text on the unfitnessof women to inherit with the passages that assign
shares o a mother and a sister, by arguing that these shares mot
being of definite portions, constituting property subject to partition,

_cannot be Diya (commonly rendered heritage), which involves the
notion of & continuous righti of participation in the successive male
members of the family, inherent in each member from the moment
of his birth. As women have not common family sacrifices to sup-
port, that central notion of the joint family fails in their case as a
support of the group of ideas, applicable to an undivided estate
amongst males. No rules are provided for the regulation of a joint
female property, and the Vyavhira Maytkha, Ch. IV. Sec. 8, pp. 9 and
10 (Stokes, H. L. B. 86,) says that in the case of a plurality of widows
or daughters, they are to divide it and take equal shares,

(¢) The importance of this from the Hindf point of view consists in
this, that the “ unobstructed ” right is the fullest conceivable, not
being obstructed or deferred as ownership by the existence of the
present; possessor.

(d) See Smriti Chandriks, Ch, IX. 13, 15.
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dicting the Mitakshara, which recognizes herconstant depend-
ence.(a) In Kdtama Nétohidr v. The Rajo of Shivagunga, ()
however, the Privy Oouncil say: *“ The passages in the Mitak-
ghard contained in clauses 2 and 8 of Section 1, Chapter
I......when examined, clearly appear to be mere definitions
of ‘obstructed’ and ‘non-obstructed’ heritage, ‘and to have
no bearing upon the relative rights of those who take in
defanlt of male issue,” ” and consistently with thisJagannatha
points out (¢) that if obstructed” inheritance gives bub
a defective ownership as some authors have contended
as a ground for cutting down the estate of a female succes-
sor, the principle must apply to a daughter's son, a pupil,
and the other remote heirs in whose cases no such
limitation is admitted. Notwithstanding the cases that rest
on a different interpretation, the high native authorities
just referred to seem to place it beyond reasonable
doubt that the Mitiksharh intended rightly or wrongly
to give a woman full ownership by inheritance, and to
make her the source for property thus taken of a new
line of succession, (d) Still the decisions have gone so
far and are now so numerous in a sense opposed to this
construction that it cannot properly be acted on. In the
case of the Widow of Shanker Sahai v. Raja Kashi Pershad (e)
the Judicial Committee refused to limit & widow’s estate to a
mere life interest, but in Brij Indur Bohadur Singh v.
Rance Janki Koer (f) their Lordships said :— :
«Tisunnecessary to determine whetherimmoveable proper-
ty acquired by awoman by inheritance is ‘woman’s property.

(@) Mit. Ch. IT. Sec. 1. 25.
(b) 9 M. I, A. 539, 613.
(¢) Coleb. Dig, Bk. V. T. 420, Comm, 1.

"(d) Sée nlso above, page 272, note (a), which makes it clear that
property inherited by an unmarried woman passes on her death to
her heirs as such, according to the express rule of the Mitdkshard for
that case.

(e) L. R 4 I. A. at p. 208,
(Fy L R.SLAL
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| Tt has been decided that & woman cannot, even according to ™
the Mitiksharh, alienate immoveable property inherited from
her husband, and that after her death it descends to the heirs
of her husband and not to her heirs, Musst. Thakoor Deyhes
v. Rai Balul Ram, 11 M, 1. A,175.” (a) And still more
vecently it has been pronounced () ‘“impossible ........ L to
construe this passage [of the Mitakshard] as conferring upon
a woman taking by inheritance from a male a Stridhana
| estate transmissible to her own heirs,”

While this has been the course of the decisions of the

| Privy Council in cases from Bengal and Madras, (¢) another
development by inference from the restrictions on a widow

has been arvived at in Bombay. The absolute estate of a

woman is necessarily her Stridhana, (d) and as she can deal

with it as she pleases (¢) so it, if any thing, must be inherited

. a8 hers by her heirs. 8o also as to a sister according to the
law of the May(kha and with the same consequences. (f)

In Bengal and in Madras where the restrictions on women’s
inheritance are thought consistent with the doctrine of the

Mitakshard the danghter succeeding as such has but the same

limited interest as the widow and transmits no rights to her

own beirs. (7) Jagannatha recognizes it as incongruons that

(a) P. C., in Brij Indur Bahadur Singh v. Ranee Janki Koer, To. R.
5T A atp. 15.

(8) Muttw Vaduganadha Tevar v. Dorasingha Tevar, T, R. 8 1. A.
at pp. 108, 100. !

(¢) In Madras as well ag in Bengal, contrary to the law as constru-
ed in Bombay (above, p. 106), it is said that daughters once excluded
as being married at the father's death succeed in turn as the father's
heirs.  On the same principle after their death the father’s heir should
be songht again. Seas above, p. 106, notes (f) (g).

(d) Ses above, p. 297 ss.
(e) Venkatrdma's case, I. T. B. 2 Mad 833.
(f) Vindyak Anundrdo v. Lakshmibdi, 1 Bom. H. C. R. at p. 124.

(g) See Chotay Lol v. Chunoo Lal, .. R. 6 T. A. 15; Mutty Vadu-
ganadha Tevar v, Dorasingha Tevar, I R, 8 1. A. 99. :
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he daughter who is postponed as heir to the widow should
have & larger power of alienation. (¢) It did not occur to
him that enfrance to the family by birth or marriage made
a difference. Buf lastly the Judicial Committee in Multa
Vaduganadha v. Dorasinga (b) say how impossible it is
to construe the passage (Mit. Ch. II. Sec. XI. para. 2) as
conferring upon a woman (in that case a daughter) taking
by inheritance from a male a Stridhana estate transmissible
to her own heirs, The pointis now completely covered by
authority.” Hence it seems a female heir must be regarded
as taking in no case more than a life estate before that of
the other heirs of her own predecessor, and it appears that
the distinction made in Borbay can hardly be maintained.
In the great case of Katama Natchiar v. the Rujah of Shiva-
gunga (¢), the estate of a Zamindar was adjudged to belong
to the daughter of the deceased owner in preference to his '
nephew, and it thus “passed from the line of Muttn Vaduga,”
the nephew, after being held by him, his two sons, and his
grandson in succession. The wife and daughter were pro-
nounced the immediate heirs, though the heirs of the last
male owner still had an interest, according to the doctrine
of reversion. (d) The daughter died, and then it was ad-
judged that, not her children, but the eldest grandson of her
father, through her half-sister, was entitled next in succession
to the whole estate, it being impartible. () :

Now in the case of Tuljérdm Mordrji v. Mathuradéas and
others (f) it is said that all females entering a family by

(a) Coleb. Dig. Bk. V. T. 399, Com.

(0) L. R. 8 L. A, atp. 108.

(¢) 9 M, I. A. 539.

(d) See Periasami et al v. Ths Representatives of Salugar Tevar, L,
R.61 A. 61,

(¢) In the Multan district, it is observed, any property inherited by
a woman passes on her death to her family of marriage and not of
birth, Panj. Cust. Law, IL. 272 ; see Muttu Vaduganadha Tevar v.
Dorasinga, L. R. 81, A, 99.

(/) L. L. R, 5 Bom, 662,
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'-'mu.rmmge a.nd bccamlug heirs thwugh that connexion are

. subject to the same restrictions as a widow of the propomfus §

that is, they take moveuble property absolutely, but in im-
moveable property only an estate durante wviduitabe.
Other female heirs, as daughters, it is said take absolutely.
This is an intelligible distinetion, and the rule as to the
daughters is generally followed in Bombay, (a) but the op-
| positionis not one made by any Hindd authority. In Vindyak
Anundrdo v. Lakshmibai, (b) Arnould, J., says, “there is
no difference made by the texts in the quantum of estate taken
by a mother and by a son.” The daughters succeeding take
absolutely as the Ststris agreed in the Devacooverbai's case, ()
and ¢ as the danghters take absolutely so do the sisters.” (d)

' Bat  “from these authorities [the Mitikshard and the

Mayﬁkha] it wounld appear that a widow takes an absolute in-
torest in her husband’s estate.” (¢) The Sastris referred to
said she could expend even the immoveable pr: operty, thongh
only for proper purposes Hence Sir M. Sausse concluded
to ‘“a mere life use of the immoveable estate’ and “an
“uncontrolled power over the moveable estate’ as descending
bo & widow, The limitation of the widow’s estate is thus
evolved from Kétydyana’s restriction as to her use of the
property, (f) but without the widow’s estate being made asin
Bengal a typoe of all inheritance by females. (9) By the recent
decision it i3 made a type of all female inheritance in the
family of marriage but not of bivth ; but if the restriction is
to be construed as proposed, and applied to any others than

(a) See Bk. I. Ch. IL. Sec. 7,

() 1B. H. C. R.abp. 121

(¢) Ib. ab p. 132.

(d) Ib. at p. 124,

( ¢) Ib, ab p. 182,
: (f) Vyav. May. Ch. IV. Sec. VIII paras. 3, 4; Coleb. Dig. Bk, V.
T, 899, 402 ; Diya-Krama-Sangraha, Ch. I. Sec. IL. paras, 3-6; above,
pp. 301, 306,

(g) See above, p. 311 ; Coleb. Dig. Bk. V. T\ 4’0
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“the widow, who alone is mentioned by Kétyfiyana as hound
to economy of the estate taken from her husband, there
seems to be no good reason why it should not be applied to all
female heirs as well as to some of them. If the Mitdkshard
doctrine is accepted all take a complete estato, especially
the widow who, it is elaborately proved, takes the whole
estate of her deceased husband. (@) If the views of other
lawyers prevail no woman takes an absolute estate by ins
heritatce. An instance of the former doctrine already
given shows well how it was understood by the prineipal
commentators on the Mitdkshard. The grandmother enters
the family by marriage and the property inherited by her is,
as we have seen, regarded as Stridhana, or maternal estate,
devolving on her daunghters and daughters’ sons as heirs in
priority to her sons. (b) A daughter may thus inherit while
many male agnates of the family remain, who, by her taking
an absolute estate are deprived of their succession. (c)

(@) Mib. Chap. IL, Sec. I. paras. 3-89,

(B) Mit. Chap. II. Sec. 1V, para. 2, note,

(¢) So the allotment retained for the wife by her hushand in a
partition goes to her daughters as Stridhana; Mit. Ch. I. Sec. VI
para. 2, 1t thus passes away to their heirs, and leaves their family of
birth, except in the particular case of their dying before their mar-
riageis completed. In that case their brothers of the full blood alone
take ns heirg; the property does not blend again with the general
family estate. Mit, Ch, II. Sec, XI. para. 30. .



