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BOOK I.

INHERITANCE.

CHAPTER I.

HEIRS TO A MEMBER OP AN UNDIVIDED 
FAMILY.

SECTION 1.—SONS AND GRANDSONS.

Q. I.—A man of the Sudra caste died. He has the fol
lowing relations 1 son of the deceased’s eldest son, 3 
younger sons, 2 brothers, and 1 cousin. The deceased re
ceived a cash allowance from Government on account of 
certain “  Hakka’’ and Lajima (a) rights. It is an old ances
tral property. How should the certificate of heirship be 
granted to each of them ? Describe his share. If it is not 
an ancestral property, how should the share of each be 
described in his certificate ?

A.—If the property was acquired by the forefathers of 
the deceased, and if it has never been divided before, it 
should bo first divided into two shares, the one to bo consi
dered as belonging to the deceased’s father and the other 
to the cousin’s father. Then the share of the deceased’s 
father should be sub-divided into three shares, one to be 
allotted to each of the three brothers including the de
ceased. The deceased’s own share, which is £ of $, should 
be divided again into four shares, one to be assigned to his 
grandson and three to his sons.— Tanna, 16th Ajpril, 1852.

(a) Lavajima.



Authorities.—(1) Mit, Vyav. f. 50, p. 1 ,1 .1 ; (2) f. 50, p. 1 ,1 7,
[see Auth 3); (3) f. 48, p. 2, 1. 5

“ Whatever else is acquired by the co-parcener himself without de
triment to the father’s estate, as a present from a friend, or a gift at 
nuptials, does not appertain to the co-heirs (Oolebrooke, Mit. p. 268, 
Stokes, H. L. B. 384). It devolves as though there had been a 
partition.”  («).

(4) Mit. Vyav. f. 44, p. 2, 1.13 (sea Chap. II. Sec. 4, Q. 1.)
Remarks.—1. The answer applies equally to the higher castes.

Bhalehandra $astri said the son of the wife first married was to be
regarded as the elder, but this is not warranted by the Mitak. or the 
Vayav. May. See Steele, L. C. 40.

2. For details regarding “  indivisible or separate property,”  see 
P artition, Book II.

3. In case the deceased had alone acquired the property in ques
tion, it goes in equal shares to his sons and grandson.

4. An unseparated son excludes separated ones. See Bajee 
Bapoojee v. Venoobdi. (6)

5. A  son bom in wedlock is held legitimate though begotten 
before it. (c)

6. A  son may relinquish his share in the common estate for 
money. He then, takes the place of a separated son. (d)

7. An elder son by a younger wife succeeds to an impartible 
estate in preference to a younger sou by an elder wife. («)

8. A joint trade is joint family property ( / ) .  See Book II. Intro- 
3DTTCTION.

9. A joint trade loan is a charge on joint family property, (g)

(a) See Musst. Phoollas Koonwar v. Lalla Jogesker SoJioy, L. R. 4
I. A. at p. 19.

(5) S. A. No. 282 of 1871, Bom. H. 0. P. J. F. for 1872, No. 41.
(c) Collector ofTrUUmpohj v. Lakhama^, L. 11. 1 I. A. atp. 293.
(d) Balkriahna Trimbak v. SavUribai, I. L. R. 3 Bom. 54. See below,

Chap. II- § 1, Q- 6.
(e) Padda Ramappa v. Banyan Slier am tt, I. L. R. 2 Mad. 286.
(/) Sdmalhhai v. Someslmar et al, I. L. R. 5 Bom. 38.
(y) Sheoji Devkarn v. Kasturibai, Bom. H. O ’P. J. F. for 1880, p.

255 • Bemo'la Bosses v. Mohan Bosses, I. L. R. 6 Cal. 792. See Coleb- 
Dig. Bk. L Oh. V- T. 182, 185,186.
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SECTION 2.—OTHER MEMBERS OF AN UNDIVIDED
FAMILY.

Q, 1.—A. man got his son married and spent a good deal 
of money on his education. The son. afterwards emigrated, 
and was for a long time in service in another country, where 
he acquired considerable property and. died. Who will be 
his heir, his father or his wife ?

A .—Whatever he may have given to his wife out of affec
tion, or whatever may be her strfdhana, belongs to her. 
All the rest of the son’s property goes to his father.

Akmednuggur, September 29th, 1854.
Authorities.-—(1) VyavaMra MayAkha, p. 153,1. 2 :—
“ A wife, a son, and a slave are (in general) incapable of property, 

the wealth which, they may earn is (regularly) acquired for the man 
to whom they belong.”  (Borradaile, p. 12l, Stokes, H. L. B. 100.)

(2) Vyav. May. p. 151,1 1; (3) Viramitrodaya, f. 221, p. 1,1. 10.
Remark.—As the son was instructed at the father’s expense, the 

property gained by him cannot be separate as against the father, 
unless acquired by means not referable to the family estate. See 
Book II. ■“  Propehty s e u -acq,diked. ”

Q. 2.—A father and hia son were undivided. The latter 
died, and left a daughter and a wife. Will these bo his 
heirs, or Ms father, or his brother, or his mother ?

A .—All have an equal right to the estate of the deceased. 
But the ornaments of the wife belong to her alone.

Dharwar, October 10th, 1859.
Authorities.—(1) Mit. Vyav. f. 55, p .2 ,1 . 1 ; (2) Vyav. May. f. 

IBS, p. 4.
Remark.—AH the deceased’s property, as far as it is not separate 

property (avibhAjyam), will go to the father, and be divided between 
him and his surviving son on partition. See Question 1.

Q. 8.—If there is an ancestral Inam in the possession of 
live brothers, and some of them die without issue, will the 
survivors inherit their shares ?

A.—Yes.—Rutnagherry, September 15th, 1846.

\ ^ - ^ ^ h,i ,8.2^.3.3 REMOTE HEIRS. S «
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ATJTHOBm."Vyav. May. f. 136; 1. .2 :—
“ Among brothers, if any one die without iasua, or enter a religious 

order, let the rest of the brethren .divide his wealth, except the 
wife’s separate property.”  (Borradailo, p. 101, Stokes, TI. L. B ,p. 85.

Q. 4.—Who will be the heir to a deceased brother ?
A.-—-If the brother was undivided, his brothers will inherit 

his property.
But if he was divided, his wife, etc., will be his heir.
Brothers who have divided and afterwards again lived 

together are called “ re-united.” If a re-united brother die 
his re-united coparcener will inherit his estate,

Poona, October 24th, 1845.
Autitobities.—(1*) Vyav. May. p. 13d, 1. 2, ( g e e  Chap. I. Soc. 2,

Q. 3); (2*) H it. Vyav. f. 55, p. 2,1. 1 .—

“  The wife and the daughters also, both parents, brothers likewise, 
and their sons, gentiles, cognates, a pupil and a fellow student; on 
failure of the first among these, the next in order is indeed the heir 
to the estate of one who departed for heaven having no male issue,
This rule extends to all (persons and) classes.”  (Colebrooke, Mit. 
p, 324, Stokes, H. L. B. 427.)

(3*) Vyav. May. p. 144, 1. 8 :—
“  Y&jiiaviilkyft enumerates the order of those entitled to succeed to 

the wealth of one ro-united; as of a re-united (co-heir) the re-united 
(co-heir), so of the uterine, brother the uterine brother.”  (Borradaile, 
p. 112; Stokes, H. L. B. p. 93.)

Q„ 5—A man died and left an ancestral Wafcan. Will his 
widow or bis younger brother inherit it ?

A .—If the property is ancestral, and the brothers were 
undivided, it will belong to the younger brother, though it 
may have been entered in the records of Government in the 
name of the eldest only. The wife has no right to it.(a)

Broach, May 14th, 1855.

(a) A vatan cannot be enjoyed by a female while males of the family 
claim it.—Anpoornabdi v. Janrow, S. D. A. E. 1847, p. 74, following
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AwiHOBiiiBS-.— (1) Mit. Vyav. f. 50, p. 1,1. 7 ; (2*) Yyav. May. 
p. 136,1. 2. (See Oh. I. Sec. 2, Q. 3.)

Q. 6.—Two brothers, Bhal and Bhaidasa, possessed a 
Tillage. They gave to a certain Bhikari Kttaadatta four 
bighas of land for himself and his heirs. Kama had four 
sons. One of these sons died, and after him his son, leaving 
a widow. The latter claims one bigka as the share of her 
husband. Upon inquiry it appears that the land had not 
been divided. Is her claim under these circumstances 
admissible ?

A .—The claim is not admissible since the land was 
undivided. The other three sons of Bhikari Mmadatta 
inherit their brother’s share.—Broach, May 18th, 1855,

A vthoritos—(1) Mit. Vyav. f. 46, p. 1,1. 1 ; (2*) Yyav. May, 
p. 136,1, 2. (See Chap. I. Sec. 2, Q. 3.)

R emarks.—The brothers deceased were held to be represented by 
their sons in a joint Hindi! family in Bhagwan Goolabehund v. Kripa-

an interpretation of 1832 on Sec. 20 of Reg. X V I. of 1827. But the 
reason there given is now no longer applicable. A  female may 
succeed, Gh. IV . B., Sec. 1, Q. 12; Bid Swraj v. Government of 
Bombay el al, and BdpubMi v. Bdi Suraj et oil, 8 Bom. fl . G. E. 83 
A. C. J . ; Bdi Jetha v. Haribhai, S. A. No. 304 of 1871 (Bom. TSL. C. P. 
J. F. for 1872, No. 38); The Government of Bombay v. Bdmodlmr Per- 
mmandds, 5 Bom. H. C. R. 202 A. 0. J . ; (comp. Keval Kuber v. 
The Taluikddri Settlement Officer, I. L. R. 1 Bom. 586); SayiKom Ndru 
Powar v. Shrinivasrao Pandit, Bom. II. C. P. J. P. for 1881 p. 270, 
subject to the provisions of the Yatandara’ Act, (Bom. Act 3 of 1874). 
There is not a general presumption in favour of the imparfcibility 
o f Vatau estates. He who alleges the impartibility must prove it. 
Adreshappd v. Gurmshidappa, L. R. 7 I. A. 162, infra, Bk. II. Introd. 
§ 6 O. As to the succession generally to inarns and vatans, see Chap,
II., Sec. 6 A, Q. 8, Remark; and as to claims to inclusion amongst 
the recognized vatandars, see Gurushidagavda v. Rudragavdati et al. 
(I. L. R. 1 Bom. 531.) In Machas it is said that a woman cannot 
hold the office of Kara am except nominally. Venlcatralnama v. 
Ramanujasami, I. L. R. 2 Mad 312. She may perhaps appoint a 
deputy, as in Bombay, under Sec. 51 of the Act above referred to.



ram Ammdran; (a) Deli Pershdd r. Thihur D ial; (6) Blrimul Doasr. 
Choome Lall (c).

InMoro Viskvanath v. Ganesh Tithal(d) it was held that the repre
sentation descends without limit when, there is not an interval o f 
more than three generations between the deceased and hia surviving 
descendant.

Q. 7.—Three brothers divided , their father’s property 
and lived apart. But one room was left undivided, and 
given to their mother as a dwelling place. One of the bro
thers died, leaving a widow. Then the mother of the bro
thers died. The widow claims a third of the room as her 
husband’s share. Has she a right to it ? She has given it 
as Krishna rpana to her daughter’s son. Has she a right to 
do so ?

A,—The widow has no right to any part of the undivided 
room.—Broach, March 17th, 1857.

A u th o rities .— (1) Mit. Vyav. f. 47, p. 2,1. I S ;  (2*) Vyav. May. 
p. 136,1. 2. (See Chap. I. Sec. 2, Q. 3.)

H emaiie.—A s to residence in the family dwelling, see above, p. 252, 
and Book II. Introduction, “ Property- kaxiralu  isduusible.” Sea 
also Q. 9.

Q. 8.—Two brothers lived apart, and each managed his 
own affairs. The elder of them died without male issue, 
leaving a widow only. Can she claim a share of the family 
Watun ?

A.—A widow without male issue has no right to demand 
a share of any Watan, Vritti, or hereditary offices which

(a) 2 Borr. 29.
(h) I. L. E. 1 All. 105.

_(c) I. L. R. 2 Calc. 379.
(d) 10 Bom. H. C. R. 444. So in the Fanj&b.; see Tuppor, Panjab 

Customary Law, vol. II. p. 141.

|(f)f <SL
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were acquired by ancestors, and which were not previously 
divided.—Ahmednuggur, August 7th, 1854 (a).

R emake.— A H indu w idow has no estate in the jo in t fam ily pro
perty, {t>)

A uthobities.—(1 and 2*) Vyav. May. p. 136, 1. 6 and 1. 2 (see 
Chap. I. Sec. 2, Q. 5).

Q. 9. —Four brothers effected a partition and lived separate 
from each other. As usual, a house, some ground, and 
other immoveable property remained undivided. Two of 
these brothers died. The question is whether or not the 
share of the immoveable property should be made over to 
the widows or to the surviving two brothers.

A .—The widows of the deceased brothers cannot claim 
the whole of the shares of their husbands, but they should 
be provided with a suitable residence. The rest of the im
moveable property will fall to the two surviving brothers. 

Ahmednuggur9 Jmua?vj oth, 1849.
A o th o k ities .— (1) Vyav. May. p. 136,1. 2 (see Chap. I .  See. 2, Q. 3 ) ;

(2) Vyav. .May. p. 134,1. 4, 6, and 7 ; (3) Mit. Vyav. f. 49, p. 1,1. 10.
Remake—The Sasfcri means that to the portion left undivided the 

ordinary rules governing the inheritance of undivided property must 
be applied, and that these will exclude the widow, saving her right 
to residence.

That right cannot bo extinguished even by a sale of the house, (c)
2. W h en  tw o united brothers successively die, each leaving a 

w idow  and no children, the w idow  o f the last deceased brother takes

(a) The right to a vritti (upadhyaya) being established in a family 
a fresh cause of action arises on each infringement of the right by a 
rival family. Dimkar YUhal Joehi v. Harbhcit bin Mahddevbhat,
Bom. H. C. P. J. F. for 1881, p. 106.

(b) LalMbhai v. Rami Bapmji, Bom. H. C. P. J. for 1880, page 243;
■Anlaji Raglmnaih v. Pandurimg,P. J. 1879, p. 478.

(c) See Mangala D eli v. Dmanath Bose, 4 Ben. L. R. 72 0 . 0 . J . ;
Talemand Singh v. Rukmina, I. L. R. 3 All. 353; Parvaii Kom Bal- 
apa v. Kismsing bin Pairing, Bom. H. C. P. J. F. for 1882, p. 183.

44 a
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t,li© property, the widow of the first deceased being entitled only to 
maintenance. (a) For the share of an .undivided' cbpawsener,; -Who 
leaves no issue, goes to hia undivided coparceners, whether the pro
perty is ancestral or acquired by the1 coparceners as joint estate, (5)

Q. 10.-—A  maxi had three sons. CTne of them died with
out issue. He and his two brothers had net divided their 
ancestral property. Although the deceased had left a 
widow, the certificate of lieirehip was given to Ms two bro
thers. They subsequently died. One of them, has left a 
widow and two daughters- The other has left three 
daughters. The property of the first deceased brother i» 
in the possession of the widow, who is the mother of two 
daughters. It. will be observed that one brother who had 
not taken his' share from his two brothers died, and that his 
two brother's survived him. How Iris widow claims the 
share of her husband from, the heirs of the two brothers, who 
possess the ancestral property. The (Question i.s whether 
she can claim a share, or a maintenance only-

The widow of the first deceased brother wishes to take the 
share due to her husband, but it is to be noticed that the two 
brothers who died afterwards have left some daughters to-be 
married. According to- the custom of the caste, a large ex
pense is required fox' the marriages and subsequent cere
monies. The widow who demands the share of the common 
property has no children. Will this circumstance cause 
any obstacle to her claim ? ■

A.—The husband of the widow appears to have died 
without having previously divided his property; He has 
left no sons. His widow cannot therefore claim any share 
from the heirs of the two brothers who died- afterwai-ds. 
They should only give her maintenance (c).

Surat, March 17th, 1858.

(a) M'usst. SurajrnooJclvi Koonwar v. Musst. Bhagavati Koonwar', 
Privy Council, 8th Feb. 1881.

{b) Rddhabdi v. Narnrdv, I. L. R. 3 Bom. 151.
(,c> The custom of the City of London and o f other places reserves



Authorities.— (1) Mit. Yyav. f. 55, p. 2, 1. 10 (see Autb. 3 ) ; (2)
Hit. Yyav. f. 48', p, 1, ]. 9 ; (3*) Yyav. May- p. 136, l  2 (see Chap. I.
Sec. 2, Q 3).

Q. 11 .— A  man died and liis w idow  lias filed an action 
against her brother-in-law  for the recovery o f  certain p ro 
perty belon g in g  to  her deceased husband. T h e  brother- 
in-law  had lived  apart from  his deceased brother for about 
25 years. A  division o f the fam ily property  had n ot, h ow 
ever, taken place. Can the w idow  claim a share ?

A . — The widow cannot claim  a share o f  that w hich nw y 
■fee undivided and -ancestral p rop erty ; but. i f  there is any 
w hich m ay have been acquired by  her husband w ithout 
m aking use o f  the property o f  his ancestors, she can claim  
if from  her brother-in-law .

AHTH®B.mES.--(l) Yyav. May. p. 136,1. 4
“ But if her husband have departed for heaven the wife obtains food 

and raiment; or (tu) if unseparated, she will receive a share of the 
wealth as long as she lives.” (5) (Borradails, p. 102; Stokes, H. I .
B. 85).

'(2) Yyav. May. p. 136,1. 2 (see Chap. I- Sec. 2, Q. 3).

•Q. 1 2 .— T w o brothers o f  the K anojt caste were undivided .
O ne o f  them died, leaving a w idow . T he other brother 
does n ot maintain her, nor does he assign to  her any p ro 
perty to live upon. W h o  has, under the circum stances,

the chief room in the family dwelling as the widow's chamber. .See
Elt. Ten. o f Kent. pp. 42,173 ; and below, Ch. II. Sec. .7, Kemarks.

(b) Mote —The words “  if unseparated ”  (avibliakta) belong to both 
halves of the sentence, and the translation should run thus -

"  In an undivided family, if her husband have departed for heaven 
the wife obtains food and raiment, or she will, etc.’ ’ In the explana
tion, which in the Mayftkha follows this text, the word avarudha is 
wrongly translated by “ a woman set apart.”  It means ‘ .‘ a concu
bine.”

|  S  ) |  ' f e [ J
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the right to collect the money duo to the deceased, the wife 
or the brother ?

A.—The brothers were undivided. The brother has 
therefore the right to collect debts due to the deceased.
The widow of the latter has a claim to maintenance only.
But she must stay with her brother-in-law if sho has 
no good reason to show why such an arrangement is 
impossible.—Ahmednuggur, March 15th, 1849.

AwsiOBm.—Yyav. May f. 136, p. 2, Borr. 101; Stokes, H. L. B.
85 (see Chap. I. Sec. 2, Q. 3).

Remark,—See above. Introduction, Section on Maintenance, p. 254 
ss.

Q• 13.—1. There are three brothers, whose property 
is undivided. It consists of an office of priest called the 
a Yajamana Vritti,”  a house, and some other things. On . 
the death of one of these brothers, a question has arisen 
whether the surviving brothers, or the son of the deceased 
brother's sister, are the heirs ?

2. Suppose the property of the brothers was divided, 
and they themselves separated, who would be the heir in 
this case ?

8. Will the son of a cousin, or the son of a uterine sister 
bo entitled to inherit the ancestral office of a priest held by 
a deceased in an undivided state ?

4. Supposing the above-mentioned property was divided, 
which of the two relatives above-named would be entitled 
to inherit it ?

A.—1. Tf one of the three brothers, whose property was 
undivided, died without leaving either a son or a grandson, 
his uterine brothers must bo considered the heirs.

2. In the ease of a family whose property is divided, the 
order of heirs laid down in the Sastra is as follows :—The 
widow, the daughter, the daughter's son, the parents, and 
the uterine brothers. In the absence of each of these, the 
next succeeding becomes the heir.

' G°y0\ 0 0  ' 0  -v'. '  v ' :' : l!t v:v. '0 0 0 ' ' v V - $01



3. When the office of priest is undivided, and when a 
co-sharer dies, his cousin’s son will be entitled to inherit the 
deceased’s share, provided the following kinsmen are not in 
existence:—The uterine brother, nephew, parents, half- 
brother, sons of half-brother, uncle, sons of uncle, and 
widow.

4. When the property is that of a deceased person di
vided in interest, his sister’s son inherits his share ; as long 
as the sister’s son is alive the cousin’s son cannot succeed.

Surat, October 18th, 1845.
Authomx’ijss.—-(Is*) Vyav. May. p. 136, 1. 2 (see Chap. I. Sec, 2, 

Q. 3; (2*) Mit. Vyav. f. 55, p. 2, 1.1 (see Chap. 1. Sec. 2, Q. 4).
Remabics.—Ad. 3. The undivided coparceners alone inherit the 

deceased’s share. (Auth. I.)
Ad. 4. The cousin’s son inherits the deceased’s property, in prefer

ence to the sister’s son, since he is a “  Gotraja Sapinda,”  connected 
by funeral oblatious with, and a member of, the same family as the de
ceased, whilst the sister’s son is only a BMrmagotra Sapinda. (Auth. 2.) 
/See also Introductory Note to Chap. II. Sec. 15—§5 . The Sflstri 
seems to have been steeping his mind in Bengal law. See II. 11- 
Wilson’s Works, vol. V. p. 14.

Q. 14.—There were four brothers who divided their move
able property and left the immoveable undivided. The 
immoveable property consisted of some land given to them 
in order to keep up a lamp in a temple. One of the four sons 
died. He left a widowed daughter. Can she obtain her 
father’ s .share ?

A .—She cannot obtain it. It goes to the other undivided 
relations.—Butnagherry, January 7th, 1853.

A uthorities.—(1) Mit. Vyav. f. 55, p. 2,1. 1; (2) f. 46, p. 2,1. 14 ; 
(3*) Mit. Vyav. f. 51, p. 1, 1. 9 (see Chap. I. See. 2, Q. 17); &*) 
Vyav. May. p. 136,1. 2 (see Chap. I. Sec. 2, Q. 3).

R emark.—The &latri has not distinguished between the divided 
and tho undivided property.

Q. 15.—There were three brothers. Two lived united 
and one separate. The one of the undivided brothers had a

DEMOTE HEIRS.
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son> other a daughter. The latter lived in the house of 
her husband. Both the brothers died. Who will inherit 
the second brother’s property ?

A .—The first brother’s son inherits his uncle’s property.
But if anything had been promised by the second of the 
brothers to his daughter, it must be given to her.

A hm ednuggur, November 29th, 1845.

A uthorities.— ( 1*) Vyav. May. p. 136,1. 2 (see Chap. I . Sec. 2, Q.
3 ) ;  (2) Mit. Y yav. f. 51, p. 1, 1. 9 (see Chap. I. Sec. 2, Q ' 17).

11 El!ark.— T he property prom ised must not have been dispropor
tionately great. Yyav. May. Chap. IV. See. X .  pi. 5 ,0 ;  above, p. 208.

Q. 16.—Three brothers died. One of them left a grand
son, the second a son, the third a son’ s daughter. Will the 
latter inherit her grandfather’s property?

A . ~ A s  long as males are living in the family, the son’s 
daughter has no right to her grandfather’s share.

P oona , September 10tit, 1852.
A uthorities.— ( ! )  Vyav. M ay. p. 134, 1. 4 ; (2*) p. 136, 1 2 (see )

Chap. I. kSec. 2, Q. 3 ) ; (3*) M it. Vyav. f. 51, p. 1, 1. 9 (see Chap. I .
Sec. 2, Q. 17.)

Q. 17.—-A man died and left a daughter. His brother,
■who was united with him in interests, adopted a son. Will 
the latter or the daughter inherit the property of the 
deceased ?

A .—The deceased and his brother were undivided. Con
sequently the latter’s adopted son will inherit deceased’s 
property.—Dharwar, September 29th, 1849.

A uthorities.— (1) Yyav. May. p. 131, I. 4 ;  (2'") p. 136, 1. 2 (sec 
Chap. I . Sec. 2, Q . 3 ) ;  (3*) Mit. Y yav. f. .51, p . 1, 1. 9

“  In  regard to unmarried sisters, the author states a different rule, 
g iv ing  them as an allotment the fourth part o f  a brother’ s own 
share.”  (Colebrooke, Mit. p. 286; Stokes, H . L. B. 398.)



R emark,.—The position of all daughters of undivided coparceners 
is the same as that of sisters. Nephews represent their fathers. 
See cases referred to below, (a)

Q. 18.—Two persons, related as uncle and. nephew, held 
an hereditary Watan. The nephew died, and the question 
is whether the widow of the nephew or the uncle should 
come in the place of the nephew as his heir ?

A .—If the uncle and his nephew were separated members 
of the family, the widow of the nephew will inherit his share. 
If the property was not divided, and if it was held as a joint 
property of the uncle and the nephew, the uncle should come 
in the place of the deceased nephew.

B roach , M a y  14th, 1855.
Authorities.—(1) Mit, Vyav. f. 55, p. 2, 1. 1 (see Chap. t. Sec. 2,

Q. %  (3) f. 50, p. 1,1. 7; (3*1 Vyav. May. p. 136,1. 4 (see, Chap. 1. 
Sec. 2, Q. 11.)

Q. 19.—A man’s widow and his cousin live together as 
an undivided family. The widow’s late husband had lent 
money to other people, and the question is who has the 
right to recover it ?

A .— As the deceased and his Cousin lived together, the 
cousin has the right to recover the money duo to the 
deceased. The widow will be entitled to a maintenance. 

llu tn agh erry , July  18 th, 1817.
A uthority.—Vyav. May. p. 136, 1. 2 (see Chap. I. Sec. 2, Q. 3).
R emark.—T he cousin who1 was united with the deceased, and not 

the widow, inherits the deceased’s share.

Q. 20.—A man died. His first cousin perfonned his 
funeral ceremonies. Will he or deceased's half-brother in
herit the estate ?

(a) Bhcigwan Goolabcliu-hd v. Kriparam Anundrdm et at, 2 Borr.
R. 29; Nurbheram Bliaeedaa v. Kriparam Anundram, ibid. 31. Comp, 
p. 106, note (g) above.

i,s:3,'q.20.]‘ REMOTE H EIRS.
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A .—The first cousin was separate from the deceased 
whilst the half-brother lived with him as a member of a 
united family. Consequently the half-brother alone inherits.

Tcmna, August 12th, 1847.
A uthoiuttes.—( 1) Hit. Vyav. f. 55, p. 2, 1. 1; (2#) Yyav. May. 

p. 136, 1. 2 (see Chap. 1. Sec. 2, Q. 3).
R emark,—A t 2 Macti. II. L. 66 is an answer to the effect that 

where a man dies united with a whole and a half-brother, these succeed 
together to the exclusion of deceased’s widow.

Q. 21.—A man died, leaving a daughter. Will the 
latter or a second cousin with whom the deceased had lived 
united in interests., inherit the deceased’s estate ?

A .-—The second cousin inherits the deceased’ s estate; 
the daughter will receive only what her father may have 
given to her.—Ahmednuggur, January 8th, 1851.

A uthojuties.—(1) Yyav- May. p. 136, 1. 2 (see Chap. T. Sec. 2,
Q. 3 ); (2) Yyav. May. p. 140,1. 1 ; (3*) Mit. Yyav. f. 51, p. 1, 1. 7 
(see Chap. II. Sec. 1, Q. 2).

Q. 22.—A woman has a daughter. Her husband left 
the country and was not heard of for many years. She re
ceives the proceeds of her share of the estate. The woman 
and her husband have been, living separate from their 
cousin for about 75 years. The immoveable property has 
not been divided. The woman has sued her cousin for a 
division of the immoveable property. The cousin states 
that the woman should be satisfied only with a share of the 
proceeds of the property, and that the share would be con
tinued to her during her lifetime. He further states that he 
would divide the property only on condition of her agreeing 
never to transfer it in any way. The question is how tha 
case should he decided ?

A.—-As the woman has received her share of the proceeds 
separately for many years, and as she has a daughter, she 
has a right to move for the partition of the immoveable pro-
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perfcy. The objection of her cousin founded on the appre
hension of the transfer of the property is not valid. The 
woman has a right, to transfer her property whenever she 
may find it necessary to do so.

Ah mednugg ur, November 25th, 1848.
Authorities.—(1 and 2) Vyav. May. p. 134, 1. 4 and 6 ; (3) p. 136,

1. 2 (see Chap. I. Sec. 2, Q. 3.)

E ema.rk.—As the property is undivided, the widow has no right 
to it. The Sastri seems to have considered separate enjoyment of the 
proceeds a proof of partition. As to this see Bk, II. Inti'od. Sec.
4 D. The right which the Sastri ascribes to the woman to alien the 
property is not generally recognized. {See above, pp. 297 ss.)

Q 23.—A woman has instituted a suit against her mother- 
in-law, and four cousins of her father-in-law, for the 
recovery of the share of her father-in-law of the ancestral 
property of the family. Is her claim tenable ?

A .—The woman cannot claim any share of the property.
She can only claim a maintenance from the defendants.

Ahmednuggur, July 21st, 1856.
Authorities.—(1) Vyav. May. p. 136, I. 2 (see Chap. I. Sec. 2,

Q. 3 ); (2) f. 136,1. 4. =  Mit. Vyav. p. 55, f. 2,1.1 (ssb Chap. I. Sec. 2,
Q. 4).

Q, 24.—Certain members of a family have a right to a 
house which is their undivided and ancestral property. A 
son of one of the members died, and his widow claims the share 
of her husband, the other members of the family, namoly, 
grandsons of her brother-in-law and sons of her father-in- 
law's brother, are alive. Can the widow claim the share ?

A.—The widow of a man who dies while the family of 
which he is a member is still united in interests, cannot 
claim a Bhare. She can only claim a maintenance,

Surat, 1845.
45 a
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.Authorities.— (I*) Vyav. May. p. 136 L 2 (see Chnp. I. Sec. 2,
Q. 3); (2*) p. 186,1. 4. =  Mifc, 'Vyav. f. 55, p. 2, 1. 1 (see Chap. I. 
Sec. 2, Q. 4). F

Q. no, A paternal grand-aunt and her grand-nephew 
lived together as an undivided family. They hold Yardi 
and Kulkarni Watans. Can the paternal grand-aunt claim a 
share of the Watans, or only a maintenance from their 
proceeds ?

A.—She can claim a maintenance only, and provided she 
sustains her good character and lives with her grand-nephew.

Ahmednuggur, April 30th, 1847.
A uthorities.—(1) Yyav. May. p. 136, 1. 2 (see Chap. I. Sec. 2,

Q. 3 ); (2) p. 136, 1. 4 == Mit. Vyav. f. 55, p. 2,1. 1 (see Chap, I, Sec.
2, Q. 4); (3) Yyav. May. p. 129, 1. 2 and 4 ; (4) p. 134, 1. 4 and 6;
(5) p. 137, 1. 7; (6) Mifc. Achar. f. 12, p. 1,1, 4 and 6 ; (7) Mit. Vyav.
f. 16, p. 1,1. 6; (8) f. 69, p. 1, 1. 1.

Remark.—See p. 254 supra, and Chap. Y I. See. 3 c, Q. 6, below.

Q. 26.—Two brothers, A and B, obtained a house as 
security for a debt. A took his wife’s sister’s son into his 
house, and brought him up as his own son. The house was 
in the joint possession of this latter person and of the son of 
B, and after B’ s son’s death in his possession jointly with the 
sons of the deceased /fa grandson. But the wives of 
these two began to quarrel, and B’a grandsonsuodA's sister’s 
son for the possession of the whole house. The latter has 
no certificate to show that ho was formally adopted. He 
had merely possession of the house for 20 or 25 years. Is 
B  s grandson’s claim admissible under these circumstances, 
or not ?

rl, A’s wife’s sister’s son had not been formally adopted, 
and can therefore not be considered as A’s son. The claim 
of B’s grandson is therefore admissible.

Alimednuggur, November 1st, 1849.
A u th o rities .-—(1) Mifc. Vyav. I. 53, p. 2,1. <5 ; (21 f. 51, p. 1,1. 3 ; (3) 

f. 50, p. 1,1. 1; (4s*) f. 44, p. 2, 1. .14 (see Chap. II. Sec. 4, Q. 1 ); (5)
Vyav May. p. 102,1. 4 ; (6) p. 110, 1. 6 ; (7) p. 100,1. 1; (8) p. 142,1. 8.

V\



(? C  ] ' HEIRS IN. DIVIDED FAMILY. 3 5 o ^ l  1

CHAPTER II.
HEIRS OP A SEPARATED PERSON.

SECTION 1.—SON BY BIRTH, LEGITIMATE.
Q. 1.—If a man separates from his father and brothers, 

and acquires property after the separation, who will be his 
heir ? If his son be his heir, should his mother be consi
dered the son's guardian during his minority ?

A.—rllis son will be his heir, and his widow, during his 
son’s minority, will be his son’s guardian.

Poona, June 2nd, 1845.
AOTHOKiTEte.—(1*) Manu IX , 185:—

Not brothers, nor parents, but sons (if living and their male 
issue) are heirs to the deceased.”

“  The production of children, the nurture of them, when produced, 
and the daily superintendence of domestic affairs are peculiar to the 
wife!’

Hf.mauks.—1. The son would of course not be separated from his 
father, by the separation of the father from his father and brothers.
A new joint family would forthwith commence consisting of the father 
and son. In every case of partition between a father and sons, a 
son born after partition is sole heir to the shares reserved for the 
father and the mother, (a)

Sir II. Maine explains the law of Borough-English (b) by supposing 
it originated in a preference given to the youngest unemancipated 
son who remained under the patria potestas over those who were pre
sumably separated.’ Under the Hindi! law the preference arises from 
the union o f interest?! and sacrifices. It extends to a son remaining 
joint witli his father and to a brother remaining united with another 
in a general partition, as may be seen in the preceding chapter.

2. Under the Mitliila law the mother as a guardian is preferable to 
the father, (c)

(a) Mitukshara, Chap, I. Sec. V I. para. 1. ss.
(5) Early History o f  Institutions, pp. 222, 223.
(c) Jussoda Kooer v. Lallah Neitya Lull, I. L. R, 5 Cal, 43,

• ■ *•
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Q. 2.—Should the sons, who are minors, or the widows or 
the brothers of a deceased SMra, be considered his heirs ?

A.— All of them have a right to the property of the de
ceased, hut the sons are his heirs.—Poona , June 23rd, 1845.

A uthorities.—(1#) Mann IX . 185 (see Chap. II. Sec. I. Q. 1);
(2#) Mit. Yyaw f. 89, p. 1 ,1 .1 :—

“  Manu has declared that, aged parents, a faithful wife, and an infant 
son must be maintained, even by performing a hundred improper 
actions.”

(3#) Mit. Vyav. f. 51, p. 1,1. 7
“ Of heirs dividing after the death of the father let the mother take 

an equal share. ” (Colebrooke, Mit. p. 285 ; Stokes H. L. B. 397.)
R emark.—The sons are their father’ s heirs, and the widow is 

entitled to maintenance, or, if the sons divide, to one fall share of the 
property, provided she had received no Stridhana. (See Book II., 
Introd., and above, pp. C8, 163.)

Q. 3.— A man of the MaMr caste expelled his wife from 
his house. His son went out with her. The husband after
wards died, when a son of his relatives was nominated by 
his friends as the son of the deceased, and was presented 
with a turban. Will he be his heir ?

A ,—-The son of the deceased will be his heir and not the 
person nominated.

Authorities.—<1*) Dattaka Mtmamsa, p. 1, 1. 3

“ In regard to this matter Atri says : Only a man who has no 
son ought to procure a substitute for a son.”

(2*) Manu IX . 185 (see Chap. II., Sec. 1, Q. 1).

Q. 4.— A Kunbi brought np a son of another Kunbi, 
and transferred to him his immoveable property. It accord
ingly passed into the possession of the foster-son. A son 
was afterwards born to the Kunbi. This son and the foster- 
son lived separate from each other for many years. The son 
has now sued the foster-son for the recovery of the immove
able property given to him by the Kunbi. Can he do so ? 
and within what time should the suit be brought ? Can the
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possession of the property be disturbed after the lapse of 30 
years ? If the father and his foster-son should have improv
ed, and taken care with trouble and expense of the immove
able property in question, cannot the foster-son have some 
claim to it ?

A —A. son is entitled to three-fourths of the property which 
his father may have transferred to his adopted son before the 
birth of his son. The adopted son will only be entitled to 
one-fourtli, provided, his adoption has been performed with 
the due ceremonies and sacrifices by the adoptive father. 
The Sfistra does not lay down any rule in regard to the 
limitation of time within which a suit for a share of property 
should be brought. It is however laid down that when a 
man has received the income of any immoveable property for 
20 years, and of any moveable property for 10 years, without 
any objection or demand from the owner, he cannot be 
obliged to pay the income, but the right to the immoveable 
property is never lost.

The foster-son, mentioned in the question, should bo 
allowed to hold such things as he may have received from 
his foster-father as tokens of his affection, provided they are 
becoming his rank in society, and not unjustly oppressive 
to the son. If the foster-son was born of his father’s slave 
woman, he would be entitled to one-half of the property 
which is allotted to his son.

Authorities.—(1) Datt. Man. f. 1, p. 1 ,1 .1 , 3, and 11; (2) Vyav. 
May. p. 102,1. 4

“  He is culled a son given (Dattrima) whom his father or mother 
affectionately gives as a son, being alike (by class) and in a time of 
distress, confirming the gift with water.”  (Borradaile, p. 60; Stokes,
H. L. B. 58.)

(3) Vyav. May. p. 110,1.6; (4) p. 107, 1. 6 ; (5) p. 112,1. 3; (6) p. £8,
I. 5; (7) Mifc. Vyav. f. 11, p 2, 1. 11; (8) f. 51, p. 1, 1. 3 ; (9) f. 55, p. 1, 
1. 11; (10) Mann IX. 185 (see Chap. II. Sec. 1, Q. 1).

R e m a r k .—It must be noted that the question refers to the relative 
rights of a son, and a, foster-son, not an adopted son, in which case a 
different relation of right would arise. (See Section 2.)
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2. If the father should Save parted with ancestral property for 
valuable consideration, and not for a palpably immoral purpose, the 
son would be bound by such alienation, according to Narayanacharya 
v. Narsoo Krishna. (a) This case, and the ones cited in it, are discussed 
with reference to the Hindfllaw of Bombay in the Introd.to Book II.

Q. 5.—A died, leaving a son, B, by his first wife, and a 
second wife, 0. Does rl’s house pass to B alone, or can Q 
claim a share of it ?

If a portion of the house happen to be in the occupation 
of G, will such occupation give 0 a title to the portion of the 
house which she is occupying?

A.—On the death of d., his house passes to his son B, 
and although IB’s step-mother may at the time be in occu
pation of a portion of the house, she cannot on that account 
bo considered to have any right to such portion.

Surat, April 6th, 1846.
AuTHOEmiss.— (1) Mil). Vyav. f. 69, p. 1 ,1 .1  (see Chap. II. Seo, 1,

Q. 2 ); (2) Mami IX. 185 (see Chap. II. Seo. 1, Q. 1).
E emahk.—The step-mother can, however, claim maintenance, 

(Auth- I.) and residence. (See above, p. 252, and Book II. Introd.)

Q. 6.—A had a son B by his first wife. B separated 
from his father A, who married a second wife 0. On the 
death of A, if B pays dds debts, will B or will C berl’s heir?
If B is A*s heir, then is 0 entitled toa share of it’s property, 
or can she claim only a maintenance out of rDs estate?

A .—B will be beir to bis father A ; but if A has assigned 
to 0  any stridbana, this stridhana will belong to G, and 
besides so long as she behaves chastely and lives under the 
protection of B, sho should be allowed maintenance.

Ahmednuggur, April 21 st, 1848.
A othoi« ties.— (1) Yyav. May. p. 89,1. 2 ; (2) p. 142,1. 8; (3) p. 181,

1. 5 ; (4) Mit. Yyav. f. 69, p. 1, 1. 1 (see Chap. II. Sec. 1, Q. 2 ); (5)
Manu IX. 185 (see Chap. II. Sec. 1, Q. 1).

(a) I. L. R . 1 Bom. 282. See also above, pp. 200, 207.
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Rf3iABK.~A prior separation and renunciation of rights by a son 
does not deprive him, on his father’s death, of his right of in
heritance. (a)

2. Ramappa Naieken v, Sithammal (b) establishes (reversing the 
judgment of Mr. Burnell, the District Judge) that a separated son in
herits before the father’s widow. To the same effect is the judgment 
in Ad/mjapa I'm Dundapa v. Dundapa bin Andaneapa. (c)

3. Sea'Introrl. p. 254 ss.

Q. 7.— A  Bangari (dyer) put away his wife and his son 
by her, after which he lived for several years with a concu
bine, by whom he had a daughter. On his death, will his 
widow and her son be his heirs, or will his concubine and 
her daughter be his heirs ?

A.—The son is entitled to inherit his father’s moveable 
and immoveable property, though he may have lived .sepa
rate from him. The kept woman and her daughter are not 
the heirs of the deceased.

Poona, September 11 th, 1849.
Kheda, May 18th, 1848.

AriKoraxiES.—(1) Maim IX. 163
“ The son of his own body is the sole heir to hie estate.”

(2) Mit. Vyav. f. 46, p. 2, 1. 1; (3) Manu IX. 185 (see Chap. II. Sec.
1, Q. 1.) '.

Q. 8.— If a “ Lingayat”  die, will his widow or his son 
inherit his house?

A.— The son is the rightful heir to the father’ s moveable 
and immoveable property. A widow can only claim that 
portion of the family property which may have been left for 
her by her husband at the time he effected a division of his 
property among his sons, or a share (to be) reserved by the 
sons when sharing the property among themselves..

Ahmedmujgur, September 2nd, 1850.

(а) BitIkrishna Trimbak Tendulkar v. Savitribai, I. L. R. 3 Bom. 54.
Comp. Yiner’s Abridgment, Extinguishment, Co. Litt. 7 6, 8 b, 237 
b; see above, p. 59.

(б) I. L. R. 2 Mad. 182.
(o) Bom. II. C. P. J. F. for 1881, p. 48,



A uthorities.—( 1) Mit. Yyav. f.46, p. 1,1. 9; (2) f. SO, p. 1,1. e  . (3) f.
, ’ P- 1. I  3 ; (4) V yav. May, p. 89, 1. 2 and 6; (5) p. 108,1.3 ; (6) p 90 

’ 3 dm  ;M<7) 7 ;i ? p ' 95,L 5; (9) p 1B1* L 2 ; (10) P 175,’1. 3, (11) Manu IX. 185 and 163 (see Chap. II. Sec. 1, Q. 1 and Q. 7).

Q. 0. a Kynbl, lad a son D by his first wife. He 
then married a woman C who had been married before. B 
and G survived id. Has C any right to a share o f  the im
moveable property of A, and if so, to what share ?

A. As A left a son by his first wife, the wife, who was 
not a virgin when he married her, can have no right to any 
share of his property.— Tanna, September 28th, 1852.

Auteobities.—(1) Mit, Yyav. f, 54, p. 2,1. j g } (2) f. 55, p. 2 1.1-
(3) Manu IX. 163 and 185 (see Chap. II. Sec. 1, Q. 7, and Q. 1).

Remark.—A s the second marriage o f  a Hindi! female has been - 
legalized by Act XV. o f 1856, it seems that the widow can claim 
maintenance under Mit. Vyav. f. 69, p. 1, 1. 1 (<M 0 hap. [I Sec 
1, Q- 2 ; and above, pp. 88, 89).

Q. 10. A Hindfi died, leaving a widow and a son, which 
of these is the heir ?

A.—The son is the heir, but if the property left by the 
deceased is to be divided, the widow will receive a share 
equal to that which the son receives.

Broach, July 28th, 1848.

, AimioitmEs.—(1) Mit. Yyav. f. 51, p. 1, 1. (2) Mann IX . 185
(see Chap. II. Sec. 1,'Q. 1 ); (3) Mit. Yyav. f. 69, p. 1, 1. 1 (see Chap.
II. Sec. 1, Q. 2).

RF.MAKK.-The widow could not claim suoh a division, nor any 
separate share, against the will of the son. (See Book II., Introd.)

Q. 11.— A deceased person has left two sons and a widow. 
Will the widow bo entitled to a share of her husband's pro* 
perty in the same manner as the sons ?

HEIRS IN DIVIDED FAMILY.
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A.—The widow is entitled to a share of the property 
equal to that received by ,one of her sons. The value of the 
stvidhara which she may have received should be deducted 
from her share, that is, if a division of property take place.

Dkarwar, November 29th, 1850.
AimiomiT.—Mit. Vyav. f. 51, p. 1,1. 7 free Chap. II. Sec. 1, Q. 2).

Q, 12.—A man died, leaving a widow and four sons.
Three of these sons are minors and one is an adult. Can 
each of these sons claim an equal share in their father's 
property ? and can the widow claim any share in her hus
band’s property ?

A.—Bach of the sons of a deceased father can take an 
equal share of the patrimony. If their mother or the widow 
of their father has not received any property in the shape 
of stridhana, she should be allowed a share in her husband’s 
property equal to that which is allotted to one of her sons.
If she has received Palin (the Gnjarathi word for Stridhana), 
her share will be equal to one-half of thg,t which falls to ono 
of her sons.—Broach, June 3rd, 1818.

A uthorities.— (1) Mit. Yyav. f. 51, p. 1, 1. 7 (see Chap. II.
Sec. 1, Q. 2 ); (2*) Yyav. May. p. 94 ,1 .8 :—

“ If any (Stridhana) had been given, they are only to get half (a son’s 
share), for, he adds .- Or if any had been given, let him assign the 
half.”  The half meaning so much as, with what had been before given 
as separate property, will make it equal to a son’s share. “  But if her 
property be (already) more than such share, no share belongs to her.”  
(Borradaile, p. 58; Stokes, II. L. B. 51.)

R emark.—In case the mother possesses separate property, the 
amount of her share will depend on the amount of her stridhana.
(See Auth. 2.)

Q. 13.— Can a widowed sister without male issue claim 
from her brother a share of her father's property, and has 
she any r ig h t  to live in her brother’s house ?

46 it
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A'—^ ie sister has no right to any share of the property, 
nor to a residence in her brother's house.

Ahriednmjgar, August J si, 1847.
A uthobkv.—Mana IX. 185 (see Chap. II. Sec. 1, Q. 1).
REMAEjc.—G'olebroolte recognized a widowed sister’s claim in a caw  

of destitution. {See above, p. 248.),

Q. 14.- A in an died, leaving two sons, one of whom paid 
all his father’s debts. Is he alone, on this account, entitled 
to inherit the property of his father ? or have both sons 
equal rights of inheritance t

A. If the son who paid his .father’s debts has taken, 
possession of the property, with the consent of his brother, 
he may be considered the owner of the whole. If he has 
paid the debts and taken possession of the property of his 
father, without the consent of his brother, then the brother 
or his son has a right to recover one-half of the property on 
payment of the amount of one-half of the debts discharged 
with interest.—-Ahmeclabacl, June 25th, 1858.

Authoeitiks.— (1) Vyav. May. p. 181, 1. 5; (2) Mifc. Yyav. f. 47, 
p. 2, 1. 13;—•

"  Let sons divide equally both the effects and debts after (the 
demise o f) their two parents.”  (Colebrooke, Mit. p. 263; Stokes, 
I L L . B. 381.)

Kemaek.—1The sons divide the father’s property equally, and are 
subject to equal shares of his debts. I f  one of the sons has paid all 
debts, he will be justified in retaining, besides his own share, as much 
as covers what he has expended in excess of his proper shareofthe debts.

Q- 15. eddied, leaving his widow B, his sons, C and D, 
and G’s wife E. Which of these is his heir ? After the death 
of A, and while the property was still undivided, C died, 
leaving no male issue. If C had property, which of the 
above-named persons would succeed to it after the death of 
C? If D had property, and, while the family was still un
divided, D died, which of the two widows, B and E3 would

' ' ■ ■ . .  ■ : '
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succeed to it? If A left a house as the common property 
of the family, which of the two widows, B and E, would he 
entitled to. occupy ? .d’ a house was sold by B  without the 
consent of J?; Is the sale valid ?

A.— C and I) are the heirs of A ; as C died while the family 
was united in interests, the right of inheritance to the whole 
of the undivided property of the family will devolve on D,

A uthorities.—-(I) Mit. Vyav. f. 55, p. 2, 1, 1 (tee Chap. I. Sec, 2, 
Q. 4); (2) f. 55, p, 2,1. 10; (3) f. 46, p. 2 ,1  I I ; (4) Viramitrodaya 
f. 194, p. 1,1. 4 ; (5) Maim IX . 185 (see Chap. II. Sec. 1, Q. I ) . (6) —

“ Even a single individual may conclude a donation,, mortgage, or 
side of immoveable property, during a season of distress, for the sake 
0i the family, and especially for pious purposes.” (Colebrooke, Mit 
p, 257; Stokes, H. L. B. 376.)

Remark.—The last passage is intended as an answer to the last of 
the series of questions proposed.

Q. 16.—Are all the sons of a man equally entitled to 
inherit the immoveable property acquired by their father? 
and can they, after their father’s death, divide such property ?

A .-—All. the sons of a man are equally entitled to inherit 
their father’s immoveable property, and they may divide it 
after his death.—Poona, November 5th, 1851.

A uthorities.— (1) M it. Y yay. f. 47, p. 2, 1, 13 (t e e  C hap. II, Sec, 
1, Q . 1 4 ); (2) V yav . M ay. p. 90, 1. 2.

Q- 17.—A died, leaving B a son, 0  the son of another 
son Z), and E the widow of a third son F. How should the 
real property of A be divided among these three ?

A.—The property should be divided equally between B 
and G; £  is entitled to a maintenance only.

Surat, September 16th, 1846.
A uthorities.—(1) Vyav. May. p. 94,1. 1
“  In weal th acquired by the grandfather, whether it consist of move

ables or immoveables, the equal participation of father and son is 
ordained.”  (Borradaile, p. 67;  Stokes, II. L. B. 51.)
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(2) Vyav. May. p. 136,1.4 (mo Chap. I. Sec. 2, Q, 11). See infra,

Rk. II. Introd. Sec. 6 B,
Remark.'—A s to the maintenance of the widow, nee the Introduc

tion, Sec. 10 ; above, p. 246; and Bk. II. Introd. Sec. 6 B.

Q. 18.—A man and his son were united in interests. The 
son died,, and the question is, who should be considered 
.his heir ? There are his father, mother, brother, wife, and 
son.

A .—All have equal right to the deceased’s property. Tha 
ornaments which might have been given to the wife of the 
deceased must, however, be considered her exclusive pro
perty.

A uthorities.— (1) Mit. Vyav. f. 65, p. 2,1. 1; (2) Yyav, May. p. 54,
1. 4 ; (3) Maim IX. 185 (see Chap. II. Sec. 1, Q. 1).

R emark.—1The father being united succeeds according to the autlio - - 
rides cited (see above, Bk. I. Introd.) if the son of the deceased was 
separated. Otherwise the son takes his father’s place in union with 
his grandfather.

Q. 19.—A man had two sons. The father divided his 
property between them, and reserved a portion for himself.
He had afterwards a third son born to him. The father 
subsequently died. The question is, what portion of the 
property should be given to the third son ?

A.—ft appears that when the father was alive ho divided 
his property between his sons, and reservec! a portion for 
himself. The father may have acquired some more property 
after the division took place. All the property which may 
thus have come into the possession of the father belongs to 
the son born after the division. The sons who separated 
cannot claim any portion of this property. The son born 
after the division will be entitled to it, and will bo also 
liable foi such debts of the lather as he may have contract
ed since the separation of his two sons.

Poona, Aurjust 20th, 1857.
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A uthorities.—(1) Vyav. May. p. 99,1.. 4 (see Auth. 2); (2*) Mii,
Vyav. f  SO, p. 2,1. 6

“  A son born after a division shall, alone take,the paternal wealth.
The term ‘ paternal ’ must be here interpreted ‘ appertaining to both 
hither and mother. ”  (Colebrooke, Mit. p. 281; Stokes, H. L. B. 394.)

SECTION 2.—ADOPTED SON. (a)
Q- 1 .—A person adopted his sister's son’s son, but became 

afterwards displeased with him. He made a will bequeath
ing his property to his adopted son and several brothers.
Can he distribute Iris property in this manner ? and is an 
adopted son liable to his natural father's debt ?

A...-No. A man has no right to distribute his property
in the manner described in the question, when he has a 
legal heir in his adopted son. A son given in adoption is 
not responsible for the debt of his natural father.

Sadr Adalat, May 25th, 1824.

Authokities;—(1*) Datfcakamfm&msS, p. 36, 1. 10 ( s e e  Chap. TT.
Sec 2, Q. 3); (2*) Maun IX. 142

“ A  given son must never claim the family and estate of his natural 
father; the funeral cake follows the family and estate ; but of him, 
who has given aWay his son, the funeral oblation is extinct.” (See 
Vyav. May. Chap. IV . Sec. V. para. 22.)

“Remark.—As to the will, see Book II. Chap. I. Sec. 2, Q. 8,
Remark; and above, p. 219.

Q. 2:—Can a man set aside an adoption duly solemnized ?
A .—It cannot be set aside without sufficient grounds.

Poona, October 27th, 1854.

A uthority,—*Datt. Mim. p. 36, 1. 10 (gee Chap. II. See. 2, Q. 3).

(a) An adopted son competing with one begotten takes one-fourth 
as much, Ayydvw Muppandr v. Nilaclatchi et ah 1 M. H. 0. R. 45. 
Adoption causes a complete severance from the family o f birth, Shri- 
nivds Ayymgdr v. Kuppan Ayyanffdr, l M. H.C.-R. 180; Ndrsammal 
v. BalardmdcluMu, ibid. 420.
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R emark.—“ Without sufficient grounds,” t.e. unless the son shows 
Such physical or moral defects as would make the rules of disinhe
ritance applicable,

Q. 3.— A man adopted a son. The adoptive father after
wards died, leaving a widow. The adopted son wishes to 
have possession of the whole property of his adoptive father. 
What is the law on the point ?

A.—The widow of the adoptive father should in the above 
case be allowed a portion of the property, which, together 
with her “  Stridhana, ”  will make up a share equal to that 
which the adoptive son receives.

Sadr Adalat, June 25th, 1827.
A u th o r itie s .— (1) Vyav. May. p. 94,1. 8 [se e  Chap. II. Sec. 1, Q- 

12); (2) Mit. Vyav. f. 51, p. 1,1. 7 (see Chap. II. Sec. 1, Q. 2) ; (3*) 
Datfc. Mim. p. 36, 1 .1 0 :—

“  Therefore Manu says, ‘ an adopted son, who possesses all the 
qualities (requisite for an heir), inherits (his adoptive father’s estate), 
though he may have been adopted from another family (gens).’ ”

R emarks— 1. Theadopted soninherits his adoptive father’s property.

2. The passage quoted by the $astri, under Authority 2, prescribes 
that the mother should receive a son’s share, if after the father's death 
the sons divide the estate. Where no division takes place, the .mother

■ receives a suitable maintenance only.
3. The adoption by a widow, according to Jtaje Vyonhatrdv v. 

Jayavantmv, («) operates retrospectively, and relates back to the death 
o f her husband. But the Hindi! Law does not allow this principle to 
be made a means of fraud. See next case.

Q. 4.—Can a woman, having an adoptive son, let her 
land by the contract called “  Sarkat ”  (h) without his con
sent ?

A.—When a son is adopted he becomes the owner of the 
property of his father. A woman therefore has no right to

(a) 4 Bom. H  C. R. 191 A. C. ,T.
(b) “  Partnership, ”  a letting on terms of a division of the produce.

HEIRS IN DIVIDED FAMILY. [bk. i.ch.ii^ . ^ iX J
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let her land by the contract called “  Sarkafc ”  without hia 
consent. Any contract entered into before the adoption of 
an heir will, however, be valid.—Poona, June 20th, 1845.

Authority.—*Datt. Mim. p. 36,1.10 (see Chap. II. Sec. 2, Q. 3).
Remarks.—1. It must be presumed that the land, though called 

“  the widow’s,” belonged originally to the husband.
2. The adopted son is not bound by an unauthorized alienation, (a)

But he is bound by one for a recognized necessity, (b) He is also 
bound by one made before his adoption to pay off a debt of the 
widow’s deceased husband, .(c) The widow must be understood as 
occupying a place similar to that of a manager down to the time of 
the adoption. Whet Ip" before or after the adoption, (the adopted son 
being a minor,) the person Contracting with her should satisfy him
self of the propriety of the transaction. Mam Rhone Bhttttacharget: 
v. Islianee Dabee; (d) Mq/lakhi Delia v. Gakul Chandra Chowdhry; (e)
C. Cohmn Comara Vencataahella v. B. Bungasawmy, ( / )  DalpaUing 
v. Nanalhai et al; (g) The Collector of Madura v. Mootoo Humalinga; (h) 
Bamandas v. Musst. farm ed; (i) and Ndthdji y . Hart, ( j )  In the 
last case, a gift made by a widow, before adopting a son, was set 
aside in his favour. In the case of Govindo Nath Roy v. Ram Kanay 
Chowdhry, (I) ou the other hand, cited in,I. L. R. 2 Calc, 307, an

(a) The Collector of Madura v. Moottoo Mamalinga Satlmpathy, 12 
M, I. A . at p. 443.

(A) See Bamundoss Mookerjea v. Musst. Tarinee, 7 M. I. A . at pp.
178, 180, 185, 206.

(<;) Satra Khumagi et al v. Taila llanmanlrao et al, Bom. II. C. P.
J. F. for 1878, p. 121. He takes the duties with the rights of a 
begotten son. See Bamundoss Mookerjea v. Musst. Tarinee, 7 M. I.
A. at pp. 178, 180, 185, and Manikmulla v. Parbuttee, C. S. I). A. R. 
for 1859, p. 515; Maharajah Juggernaut Sahaie v. Musst. Muchmi 
Koomwar, Calc. W . R. 24 C. R .; Rdmbhat v. Lakshman GMntaman, I.
L. R. 5 Bo. at p. 635.

(e?) 2 C. \V. R. 123 C. E.
(••) 3 B. L. R. 57 P. C.

. ( f )  8 M. I. A. at p. 323.
(g) 2 Bom. H. 0. R. 306.
(h) 12 M. I. A. 443.
(i) 7 M. T. A. 169.
O') 8 Bom. II. C. R. 67 A. C. J,
(7c) 24 C. W. R. 183.
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alienation for value was upheld; and in the later judgment (») it is laid 
down that in no ease can an estate, vested in possession, be divested 
by the subsequent adoption of a son, who then claims as a collateral 
heir of the former owner. In Nilc&mul Lahuri v. Jotendro Malum 
Lalmri (6) it was hold that where a nephew of a deceased had, by 
fraud, prevented his widow from adopting, and had thus himself 
succeeded to the whole instead of the half o f the estate left by the 
widow of another uncle, the subsequent adoption did not relate back 
so as to divest the nephew of the moiety to which the adopted son if 
taken in due time would have been co-heir with his cousin by adop
tion. Whether an adoption by one widow ann idled a prior conveyance 
other estate by another was a question sent back for trial in Bdbilji 
v. Aptiji. (a) In a. series of cases in C. S, I). A. R. for 1856, pp.
170 ss., an adopted son who had long received rents under leases 
granted by his adoptive mother sought to enhance the rents incon
sistently with the leases. It was thought he could do this, but now 
probably his conduct would be deemed a ratification. These cases 
differ from the Case of Hfhiddhethvar v. Rdmchctndrarao, (d) as in the 
latter the adoptive mothers after the adopted son had attained his 
majority had mortgaged the estate in their own names. The adopted 
son promised to his mothers to redeem the mortgage, and he offered 
no objection to the mortgagee’s paying them an annuity in accord
ance with the mortgage ; but it was held that there could be no 
ratification of what had not been done professedly on account of the 
principal, and that mere quiescence of the owner would not validate 
unauthorized dealings with his property The mortgagee, it was 
said, if lie had taken assignments of prior charges valid as against 
the adopted son, might enforce them in another suit.

In Bai Kcsar v. Bai Ganga (e) the question was as to alienation by 
a father’s widow as guardian o f a son’s minor widow of. property of 
the latter. The transaction was set aside an account of the guar
dian’s not having obtained a certificate of administration under Act 
X X . of 1864); but as the sale had been made to pay debts reasonably 
incurred, its rescission was mado conditional on the repayment by 
the younger widow of the purchase-money to the vendee. (See 
further, Book II. Introd.)

{a) Rally Prosonno Ghoso v Gocool Clmndre Mitler, I. L. It. 2 
Cal. 307.

(b) I. L. R. 7 Cal. 178.
(c) S. A. No. 190 of 1877 ; Bom. II. C. P. J. P. for 1877, p/269.
(,d) I. L. B. 6 Bom. 463.
(e) 8 B. H. C It. 31 A. C. J.
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3, For the conditions limiting a -widow’s power to adopt in 
Bombay, see Rdmji valad Xarayan v. Chamctn Kom J iw ji (a) and 
Book III. of this work treating o f Adoption.

Q. 5 .—The holder of an Imam granted for the support 
of a temple, died, leaving an adopted son. The sou and the 
widow of the holder disagreed and separated. The question 
therefore is whether the Inarn should in future be entered 
in the name of the adopted son or of the widow ?

A.—'The Inara should be entered in the name of the 
adopted son.—Afonednuggur, October 16th, 1851.

A uthorities.—(1) Datt. Mira. p. 1* 1. 3 and 11; (2*) p 3G, !• 10 
(see Chap. II. Sec. 2, Q. 3); (3) Vyav. May p. 104, 1. 7 , (4) p. 105,
1. 6; (5) p. 107,1. <3; (6) p. 102,1. 4 ; (7) p. 110,1. 6 ; (8) p. 108,1. 8.

Q, 6 .~-A deceased man has left a daughter and an adopted 
son. Which of these has a right to inherit the property 
belonging to the deceased ?

A,—The daughter is entitled to one-eighth of the property.
The expenses of her marriage should be defrayed from this^ 
share and the rest of the share made over to her. The- 
a d o p t e d  son should receive the remaining seven-eighths of 
the property.—Ahmednuggur, March 14th, 1856. ...

A uthorities.—(1) Yyav. May. p. 102,1 4; (2) p. 110,1. 6; (3) Mib.
Yyav. f. 51, p. 1, 1. 9 (sea Chap. I. Sec. 2, Q. 17); (4*) Dafcfc. MJm. 
p. 36,1. 10 (see Cliap. II. Sec. 2, Q. 3).

Q. 7.—A. Brhhman widow has adopted a son ; should he 
or she have the management of her property during her 
lifetime ?

A .—The adoptive mother’s Stcidhana should remain in her 
possession. The adopted son should make a suitable piovi- 
sion for the support of his mother, and the mother should 
remain under the control (b) of her son, who should have

\ (« ) Bom. H. C. P. J. P. for 1882, p. 141.
(5) See above, Introd. p. 254 as.

47 n



the management of all the moveable and immoveable pro
perty.—Ahmedmiggur, October 11 tit, 1845.

AmconiTY.—* Datt. Mini. p. 36, 1, 10 (see Chap. II. See. 2, Q. 3).

Q. 8 .—A woman after the death of her husband adopted 
a son. Can he claim the property of his (adoptive) father 
during the lifetime of his mother ?

A.— Yes, he can claim his father’s property, bat not that 
of his mother.—Foona, November Is)", 1852.

A uthgrmies,—( 1) Mit. Vyav. f. 54, p. 2,1. 15 ; (2*) Datt. Mina. p.
36, 1. 10 (sea Chap, II, Sec. 2, Q. 3.)

Q. 9.—A woman adopted a son, and agreed to put him 
in possession of his property. The woman afterwards refused 
to act up to her agreement. Can the adopted son sue 
his adoptive mother for the possession of the property ?

A.—The adoptive mother can be sued on the agreement, 
but she can still claim a maintenance.

Foona, November 5th, 1852,
Authobities,— (1) Yiram. f. 121, p 1,1. 10; (2) p. 2,1 14; (3*) 

Datt. Mim. p. 36, 1. 10, (see Chap. H. Sec. 2, Q. 3).

Q. 1 0 .—Can an adopted son of a woman claim the pro
perty in her possession ? A part of the property was ac
quired by her and the rest by her husband.

A.-—The portion of the property which was acquired by 
the woman is her “  Stridhaua,”  of which she alone is the 
owner. The adopted son can claim a half of the property 
belonging to her husband. The other half must be left with 
the widow. She is at liberty to enjoy the proceeds of the 
immoveable property, but not to mortgage or dispose of it.

Ihitnagherry, February 2 0 th, 1854.
Authobihes,—(1) Mit. Yyav. f. 51, p. 1,1. 7; (2) f. 60, p. 2, 1. 10 ;

(3) f, 61, p. 1,1.10; (4) f. 61, p. 2 ,1. 3 ; (5) f. 60, p. 2,1. 16 :~

(yfijriavalkya.) “  What was given to a woman by the father, the 
mother, the husband, or a brother, or received by her at the nuptial
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■ '  fires, or presented to her on her husband’ s marriage to another wife,

Or also any other (separate acquisition), is denominated a woman’s 
property.”  . . . . . . .  . - (Yijfiftnesvara) And on account of the
word “  adyaiSi” (and the like) property which she may have acquired 
by inheritance, purchase, partition, seizure, or finding, are denomi
nated by Manu and the rest, * woman’s property.’ (Colebrooke, Inh. 
p. 864 ; Stokes, H L. B. 458. Translation revised according to note 
in 1st Edition of this work, q. v. See above, pp. 268 ss.)

Remark.—The adopted son takes the whole of his adoptive father’s 
property. (See Chap. IT Sec 2, Q 3.) . '

Q. 11.—.A woman has adopted a son.'j She is possessed 
of some moveable and immoveable property. .Is she or her 
adopted son the owner of the property

A.-—When a sen is adopted by a widow, he becomes the 
owner of her husband’s property. If he should happen to 
be a minor, the property should be taken care of by the 
widow, who is the owner of her “ Stridhaua” only.

Ahmednvggur, August 18th, 1849.
Authorities.— (1) Datt. Mim. f. 1, p. 1,1, 3 and 11; (2) Vyav. May. 

p. 102,1.10; (3) p.110, 1. 6 ; (4) p. 104,1. 7 ;(5 )p . 105, 1. 6 ; p. 107,
1. 6; (7) p. 108,1. 7; (8*) Datt. Mim. p. 86, 1. 10 (see Gliap. II, Sec.
2, Q. 3); (9*) Marm IX. 27 (see Chap. II. See. 1, Q. 1).

Q, 12.—A widow of the Mahhr caste adopted a son of 
her sister. Ho succeeded to the \Vatari of Ins adoptive 
father. His cousin has sued him for the recovery of the 
property. How should this case be decided ?

A.—The sister’s son adopted by the widow is legally en
titled to the Watan of his adoptive father. The cousin 
therefore cannot disturb his possession.

A hm ednuggur, A p r il  12ih, 1856.
A uthority.—*Datt. Mini. p. 36,1. 10 (see Chap. IT- Sec. 2, Q. 3).

Q_ 13.—A person having lost his first adopted son adopt
ed another, and the wife of the deceased adopted one also.
How will the two adopted sons share the family property ?

A.—Equally.—Tanna, June 12th, 1858.



A uthorities.—(1) Mit. Vyav. f. 50, p. 1, 1. 7 (•« Chap. II. Sec.
4, Q. 2 ); (2) f. 60, p." 2,1.3.

Remark.—1The adoption by the widow of the deceased son, it was 
answered in one ease (No, 1(566 MSS); would bold good notwithstand- ' 
ing a prior adoption by her father-in-lavr• A n adoption by her alone 
is to be preferred (No. 1660 MSS).

Q, 14.—A man adopted a son, but afterwards be had a 
son born to him. He separated from his adopted son, giving 
him a share of his property. The man and his son subse
quently died. Tho widow of the son married another 
husband. Tho adopted son, and a “ Pat” widow of the 
adoptive father,, are the only persons who claim to be the 
heirs of the adoptive, father. Which of these is the heir ?

A.—The adopted son,—Dharwar, January 12th, 1859.
Authoketi.es.— (t i Vyav. May. p. 194,1. 4 ;  (2*) Viratn. f. 194, p. 2,

1, 4 (see Chap. II. Sec. 6a, Q. 14); (3*) Datt. MSm p. 36, 1. 10 (eea • 
Chap. II. Sec. 2, Q. 3),

n 15.—A man first adopted a son, and afterwards he 
had a son born to him. How will they share the man's 
property ?

A,—-The adopted son is entitled to one-fourth of the share 
of the son.—Dharwar, September 1 Oth, 1847.

A uthority. - - Vyav. May. p. 108,1. 2
.««When a son. has been adopted, if a legitimate son be afterwards 

born, the given son shares a fourth part.” (Borradaile, p, 72; Stokes, 
IE. L. B. 66.)

R emark.—On the death of an intestate a contest arose between big 
adopted son and the adopted son of his natural son. The Court held 
that their rights were equal. Raghoobanand Doss v. Sadlmchurn 
Doss. («) This would not be right on the principle of an adopted 
son fully representing his father in the absence of a natural eon, 
as that would give the adoptive grandson the whole share o f hia 
father, in competition with whom the father’s adoptive brother would 
taka only half a share.

(a) I. L. It. 4 Cal. 425.

' eoV \ :  ' '

HSItJS IK 'DIVIDED FAMILY,



/ & w § \  n| K  JgL\%;'-Wi;<5«,n,3.2,Q.18.] ADOPTED SON. 37<V ^JL J
. . . . . .

Q. 16.—If a son is born to a man after he has adopted 
one, what portion of hia property should be ' given to the 
adopted son ?

A .—The property should he divided into five shares, one 
share should be given to the adopted, and four to the be
gotten son.—Sadr Adulat, July 2nd, 1858.

A uthorities.— (l)D att. Mirn. f. 21, p. 2, 1. 1 ;  (2*) Yyav. May. 
p. 108, t. 2. (See the preceding question.)

Q. 17.—A Patil adopted a son, afterwards a son was born 
to him hv a wife who had been married before he married 
her. Which of these will be his heir ? If after he had 
adopted a son, a son was born to him by his wife who wa9 a 
vh-gin when he married her, which of the two sons will be 
his heir ?

/I.—The son of her who was a virgin, when the Patil mar
ried her, has a greater right than the adopted son, and the 
adopted son a greater right than he who was born of a twice 
married mother.— Dhctrwar, December 3rd, 1858.

A uthorities.— (1) Mib. Yyav. f. 53, p. 2,1. 6 ; (2*) f. 55, p. 1, ]. 11 
(see Chap. II. Sec. 3, Q. 1) ; (3*) Vyav. May. p. 108, 1. 2 (see Chap.
I I  Sec. 2, Q. 15) ; (4*) p. 112,1. 2 (see Chap. II. Sec. 3, Q. 10).

Remarks.—1. I f  the son born after adoption was born from a PAb 
wife, he would, in the higher castes, and except by custom in the 
lower also (being under the Hindi! Law considered illegitimate), be 
excluded. JBut as the illegitimate son of a Sflidta, he will, according 
to Authority 3, receive one-third of the property. But see also Chap.
II . Sec. 3, Q. 16, and Remarks on the same question.

2. If a legitimate son be born after the adoption has taken place, 
the adopted son receives a fifth of the deceased’ s estate, according to 
the preceding question. According to the Mit. Ch. I. Sec. X I. p.
24, the adopted son takes a fourth part.

Q. 18.—A, an Agarv&li, had no children; but he brought 
up one, B, aa his foster son. J ’s mistress had a son, G, before 
she was kept by A, and 0  accompanied his mother when



she went to live, in A'a house, and took A3s name. On the 
death of A, will B or G succeed to Iris property ?

A.-~~A’s foster son, B, will be his heir. 0, the son of his 
mistress, will not be his heir merely because he went with 
his mother to live in H’s house.

Ahniednuggur, September 3Oth, 1846.
A utjioiu-hes.— ( L*) Datt. Man. p. 36 ,1 . 10 (see C hap. I I . Sec. 2,

Q. 3 ); (2*) Vyav. May. p. 102,1. 2
“  Here we must remark that with the exception of the son given 

(all other) secondary sons are set aside in the Kali (or present) age.”' 
(Borradade, p. 66 ; Stokes, H. L. B. 58.)

R emark.—B will inherit only if he was formally adopted; Bashetti- 
appav. Shivalintfappa ; (a) Nilmadhab Das v. Bisswambhar Das et 
al. (6)

Q. 19.—A Koii A, had nephews, but they were separated. 
from him. He had no son of his own, but he brought up B, 
the son of a relation by a kept woman, either as a foster 
child, or as his adopted son (it is not known which). On 
the death of A, will his property pass to B, or to his 
nephews ?

A.—If B was adopted by A, he will be his heir. If B was 
not adopted, hut only brought up as a foster child by A, 
then his nephews, though separated from him, will inherit 
his property in preference to B.

Ahmeclnuggur, February 21st, 3846.
A u th orities— (1*) Datt. Mlm. p. 3-6, 1. 10 (see Chap. II. Sec. 2,.

Q. 13) ; (2*) Yyav. May. p. 102,1. 2 (sea Chap. II. Sec. 2, Q. 18).

Q. 20.—A, a Sftdra, died, leaving-first and second cousins, 
and also a boy, B, whom he had either brought up as a 
foster child, or else bought. A , previous to his death, 
bequeathed a portion of his property to B. Is B entitled to.

(a) B. H. C. P. J. F . for 1873, p, 162.
( i )S B , L. R. 27, P. C.
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claim any further share of the property besides that expressly 
bequeathed to him, and if so, how should the rest of the 
property be divided between B and d ’s cousins ?

A.— If B was adopted by A with all the forms required 
by the Sastras, then he will succeed to the whole of the 
property left by his adoptive father. If he has not been so 
adopted, he can claim, only so much property as may have 
been expressly assigned to him by the deceased A ,  and the 
rest of A ’s property will pass to his blood relations.

Ahm ednugyur, J an u ary  17th, 1848.

Authorities.—(1) Vyav. May. p. 102, 1.-2 (see Chap. II. Sec. 2,
Q- 18); (2) p. 159,1. 2; (3) p. 142,1. 8 ; (4) p. 7,1. 8; (5) Mit. Vyav. f.
54, p. 1, 1. 3 and 18; (6) f. 53, p. 2,1. 6; (7) f. 54, p. 2, 1. 13; (8) f 51, 
p. 1, l. 3 ; (9) f. 50, p. 1, 1. 1; (10) Datt. Mxm. p. 36, 1. 10 (see Chap.
II. Sec. 2, Q. 3).

SECTION 3.—ILLEGITIMATE SON.

Q. 1.— Can a son o f a Sildra's female slave be his heir ?

A.— The son of a female slave is the heir of a SMra.
Ahm ednuggur, Septem ber 30th, 1846.

A uthority.—*Mit. Vyav. f. 55, p. 1 ,1. 11 :—

“  Even a son begotten by a SOdra on a female slave may take a share 
by the father’s choice. But if the father be dead, the brethren should 
make him partaker of a moiety of a share; and one who has no 
brothers, rnay inherit the whole property, in default of a daughter’s 
son.”  (Colebrooke, Mit. p. 322; Stokes, H. L. B, 426.)

Remarks.—See Rahi v. Govincl, (a) Narayanbhartiv, Lavingbharti, (b) 
and Inderun Valungypooly Tuver v. Kaviasuwmy. (c)

2. The union of the sexes amongst many of the wilder tribes and the 
lower castes of India can be called marriage only by courtesy. The 
word implies a set of relations which amongst them does not really

(а) I. L. R. 1 Bom. 97,
(б) I L. R. 2 Bom. 140.
(c) 13 M. I. A. 141, or 3 B. L. R. 4 .P. C.

tip ) <SL
ILLEGITIMATE SON. 375



----- \ ■
exist- Thus amongst the Khonds the so-called wife is bought from.
her father and carried off by force, (a ) She can leave her husband 
when she will, her parent being then bound to repay her price. 
Amongst some classes in K&ngra a purchased widow is reckoned a 
'■ wife ”  without further ceremony. (6) The custom of some castes in 
Gnjav&t allows the woman to leave the man and to form a connexion 
with another, subject or not to ratification by the caste. Mere 
incompatibility of temper is with several regarded as a ground for 
dissolution of the union, and in nearly all the lower castes the man 
may dismiss the woman at his pleasure with or without reason ; the 
only restraint he feels arises from the necessary expense of a new 
wife. Parents and brothers habitually encourage young wives to 
run away from their husbands to induce the latter to divorce them 
and so leave room for another sale. The Brahmanic law regards a 
marriage as really indissoluble, (c) though the erring wife may be. 
divorced in the sense of being disgraced and kept apart. It could 
not, therefore, treat with respect connexions in which there was no 
religions conjunction o f sacra, no recognition of an indissoluble bond, 
no procreation of children to fulfil the sacrificial law. The British 
Courts give effect to many unions as marriage which are almost 
entirely wanting in the characteristics of what in England goes by 
that name, and even apply the provisions of the .Penal Code to trans
gressions of a law which in itself never laid any strict obligations on 
the spouses. The relations of the sexes in British territory have 
thus been raised in some degree to a higher level amongst the lower 
castes, but at the cost of penal inflictions, it may bo feared in many 
instances in which the culprits were wholly unconscious of having 
committed any offence, (d)

Baudhayana makes more sexual association a lawful union for 
Taisyas and Sftdras, “  for,” he says, “  Vaisyas and SMras are not 
particular about their wives.”  Shortly afterwards he says “  A female 
who lias been bought for money is not a wife : she cannot assist at 
sacrifices offered to the gods or the manes. Kasyappa has pro
nounced her a slave.” —Transl, p. 207. (See above, pp 86, 274.)

(a) See Rowney, - Wild Tribes of India, p. 103.
( i ) See Panj. Oust. Law, II. 184.
(c) See above, p. 90, and below, Sec. 6 b . Jnfcrod Remarks.
(d) See Mathura, Ndilcin v. Esu Ndikin, I. L. fi. 4 Bom. 545, 565,

570 ; Rowney, op. cit. p. 136, 189, 190, 204 j  Steele, Law of Castes, 32,
33, 170, 171, 172, 173. Lord Penzance in Mordawnt v. Mordauni,
L. R. 2 P. and D. at p. 126; Lush, L. J., in Harvey v Farnie, L. R .
6 P. D, at p. 53.
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3. Atf^illegitimafce son was preferred to a widow and daughter 
in Sadii r . Bam and Genu, (a) (See below, Q. .12.)

Q, 2,—“Can an illegitimate son of a Brahman claim a 
share from his legitimate brother ?

.■I.-—No: ho cannot have any share. He can only claim 
that which his father may have expressly given to him. 

Ahmednuggur, February loth, 1851.
A uthorities.—(1) Vyav. May. p. 99,1.1 (see Auth.. 3 ); (2) p. 93,

1. 4} (3) Mit, Vyav. f. 55, p. 1,1. 15
“ From the mention of a Sftdra in this place (it follows that) the 

non begotten by a man of a regenerate tribe on a female slave does 
not obtain a share, even by the father’ s choice, nor the whole estate 
after bis demise,”  (5) (Colebrooke, Mit. p. 823; Stokes, H. L. B. ‘120.) 

R emark..-—See above, p- 263,

Q. 3.--A Murwadl has a son by a woman either kept or pur
chased as a slave. Can the woman or the son be hisheir ?

A .—If the Marwadi is a SMra, his illegimate son will be 
his heir. If he is not a Sudra, and if he has not made a 
gift of his property to any one, the Sirkar should take his 
property after paying lor his funeral, rites and the mainten
ance of the woman. If the deceased- has made a gift of 
his property to either the son or the woman, it should ba 
made over to her or him.

Ahmednuggur, February 23rd, 1847.
Authorities.—(1) Mit. Vyav. f. 55, p. 1, 1. 11 (see Chap. II. bee. 

3, Q. 1 ); (2) f. 57, p. 1, 1. 5

(a) I. L .R .4 Bom. 37, S. C ; Bom. H. C.P. J. tf. 1879, p- 509.
(5) According to tlio Sanscrit text as given above, the translation 

“  nor the whole estate after his demise ” is not correct. It ought to 
be “ nor half a share, much less the whole.

The English law of Glapville’s time allowed a father to give to an 
illegitimate son a share of the patrimony which be could not give to 
a younger legitimate son without the consent of the heir. (See Orlan- 
ville, p. 141.) This arose from a preservation of the literal direction 
of a text while the law to which it was collateral had changed. For 
an analogous process in the Hindil Law, see below, Q. 8.

48 n
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“ It is said by KatySyana that heirless property goes to the king, 
deducting, however, a subsistence for t'ue’females, (a) as well as tho 
funeral charges, but the goods belonging to a vehorable priest, let 
him bestow on venerable priests. ”  (Colebrooke, Mit. p. 383; Stokes,
H. L. B. 435.)

(3) Vyav. May. p. 236,1. 61; (4) p. 98,1. 6; (5) Mann.IX. 155.

Q. 4.—Wlien a deceased Pardeshi (b) has no nearer heir 
than a son of his kept woman, can such a person be Itia 
heir ?

A.—-Yes.—Poona, August 17th, 1847.
A riaoam '.—*Mit. Vyav. f. 55, p. 1, 1. 11 (see Chap. I I . Sec. 8,

Q. 1).
R e m a r k .— “ Yes, ”  if the son is his own also, and if deceased 

belonged to the Sddra caste,

Q. 5.—A person permitted his illegitimate son to live in 
one of his houses. This person and his descendants occu
pied the house for several years. They repaired, improved, 
and divided it among themselves. Can the house be claim
ed by tho legitimate heirs of the original owner, and how 
many years’ possession constitutes a prescriptive title ?

A.—A man of the Sidra caste having legitimate and 
illegitimate sons, can transfer his real or personal property 
to the latter. The legitimate heirs cannot cancel such a trans
fer. The period necessary to constitute a prescriptive title 
is not fixed in the Sastras.—Ahmednuggur, May 26th, 3847.

Authorities.^-! 1) Mit. Vyav. f. 55, p. 1,1. 11 (see Chap. II. Sec.
3, Q. 1); (2) f. 55, p. 1, 1. 3 ; (3) f. 11, p. 2,1. 11 and f. 12, p. 2, 1, 14. 
Translatedl Macn. H. L. 200; (4) Vyav. May. p. 83,1. 3 j (5) p. 89,1. 2.

(a) According to Yijfrinesvara, “ females”  here means “ concubines” 
(avaruddha). If a patni wife survived, the property would not be 
heirless.

(b) “  Pardeshi,”  Parades! (lit. foreigner) is used in the Dekhan to 
denote any Hindi! who has immigrated from some other part of India, 
especially from Hindustan, whatever his caste may be.

" v
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E emakks.— 1. A SSAdra cannot, transfer his entire property to  his 
illegitim ate children, i f  he has legitim ate sons. H e  can only g ive  
equal portions to the legitim ate and illegitim ate heirs. See how ever 
Book: IT. Chap. I . Sec. 2 ;  above, p . 209.

2. If the house which the illegitim ate son had received was n ot 
m ore than a portion equal to the share o f a legitim ate son, the latter 
cannot recover it. I f  it was m ore, he would be able to recover it, bub 
be obliged to  give to the illegitim ate son one-third o f the property or 
one-half o f  a son ’s share, (a) E ven amongst the h igher castes, as the 
illegitim ate son is  entitled to  maintenance, a grant to him by his 
father for  this purpose is valid against the legitim ate sons. (6) (S ee  

the Iufcrod. p. 263.)
3. A ccording to  the Mit&ksharft, contrary to  Yajuavalkya and 

N&rada to  which it refers, proprietary rights cannot be acquired by 
m ere occupancy, however long it  m ay last, and^though the owner 
m ay not remonstrate. But sea now  A ct 15 of 187 /, Bog- V. ol 18 7, 
and B ook  II- Intr-od., “ W ill to effect a separation.”

q , 6 .—Is a cousin who performed the funeral ceremonies 
of his deceased relative, or a kept woman’s soil, who is a 
minor under the guardianship of his sister, his heii ?

A , __ A s  th e  d e c e a s e d  w a s  sep a ra te  fr o m  b is  re la tiv es , a n d
as h e  w a s  o f  th e  Sxidra ca s te , - h is  i l le g it im a te  son  w il l  h o  
h e ir . B u t  as th e  il le g it im a te  s o n  is  a m in o r  u n d e r  th e  p r o ,  
t e c t io n  o f  h is  s is te r , she m a y  h a v e  th e  c h a r g e  o f  th e  p r o p e r t y  
o n  h is  b e h a lf-— N u g g m -,  N o v e m b e r  lu f ,  1 8 4 5 .

AuTHORiTf.— * M it  Yyav. f. 55, p. 1, 1. 11 (see Chap. I I . Sec. 3 ,

Q 1). _____ _______

q ' 7___ A. m a n  o f  th e  M a li ca ste  le f t  a  son  b y  a  k e p t
w o m a n , a n d  th is  son  c la im s  a  sh are  in  c e r ta in  la n d  w h ich  is  
in  possession o f  th e  d e c e a s e d ’ s n ep h ew . I s  th e c la im  o f  th e  

ille g it im a te  s o n  v a lid  ?

A . — A b it  app ears  th a t  th e  m a n  l iv e d  sep ara te  fr o m  h is  
b r o th e r s , a n d  th a t h is  sh a re  is in  th e  p o s s e s s io n  o f  h is  

n e p h e w , th e  ille g it im a te  s o n  c a n  cla im  it .

Nuggnr, September 12th, 1 8 4 5 . ____ _ ___

(a) Kesaree et al v. Samardlian et al, 5 N . W . P. B . 24.
(j) Baja Parichat v. Zalim Singh, L. K. 4 I. A. 159.
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Ax'tiiouiTy—*5Jit.Yyav. f. 55, p. 1,1.11 («ee Chap. II. Sec. 8, Q. 1).
R emark.— I f  there be no legitimate sons, daughters or daughter’s 

sons, the illegitimate son of a Shdra succeeds, taking precedence of % 
legitimate son’s daughter, (a)

Q. 8.—A Molmtfir-widow of a man of the Mali caste, 
sued his kept woman for a house belonging to her husband.
The widow, while her . husband was alive, lived separately 
from him for about 12 years. During all this time she was 
supported by her own labour. It is not said that her cha
racter was bad. The man has two sons by the kept woman.
Can the claim of the widow be allowed ?

A .—The man's sons by the kept woman are his heirs. 
They should inherit the whole property, and grant a suitable 
maintenance to the widow.—d hmednugyur, March 13th, 1848.

Authority.—*Mit. Vyav. f. 55, p. 1, 1. 11 (see Chap. II. Sec. 3,
Q. 1)>

R emarks.—1. A Mohatflr-widow is a widow who had been married 
twice.

2, For the preference of the illegitimate son to the widow, see 
p. 84 sa. *

q 9 .—A man, deceased, of the SMra caste, had two sons, 
one legitimate and the other illegitimate. The former died, 
leaving a widow. The deceased had a house, and the ques
tion is, who shall inherit it ?

A.—The daughter-in-law has a right to a maintenance 
only. The illegitimate son will inherit the property of hia 
father.—Ahrnednuggur, October 30th, 1856.

A uthorities.—(1) Mit. Yyav. f. 55, p 1,1. 11 (see Chap. II. Sec.
8, Q. 1)} (2) f. 12, p .l ,  1.-16; (3) Mit. Achftra, f. 12, p. 1,1. 4 ; (4) Vyav,
May. p. 134', 1. 6; (5*) p. 136,1. 4, (see Chap. 1. Sec. 2, Q. 11).

(a) Saraswti r. Mamin, 1. L. R. 2 All. 134.
According to the law of the Lombards the legitimate sons excluded 

illegitimates, but were compelled to provide them and their own 
sisters with portions.
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Remark.—The illegitimate son of a Sfldra is entitled to half the 
share of a legitirr iafce son, Bltodyela at, al v. Mcdanaih, S. A. No. 243 of 
1873, (a) in Bombay ami Madras, (A) if there be a legitimate son, daugh
ter, or grandson. Failing these, he may inherit the whole. Mit. Chap.
I. Sec. 12, ijll. 1 ss. See Salu y. Sari, (c) Gopal Narhcir v. Sunmant 
Qanesh Surf-ray, (d) Saramti y. Mavna. (e)

<?.. 10.—A Sudra, A, who was possessed of an open piece 
of. ground suited for building purposes, died, leaving two 
sons. One of these, B, was a legitimate son, and the other,
0, was either an illegitimate son, or else his foster-son. On 
the death of A, will the piece of ground belong to B alone, or 
will it belong to 0 ? If Q is entitled to a share of it, to 
what share is he entitled ? »

A.—In the Sidra caste both legitimate and illegitimate 
sons succeed to their father’s immoveable property. Their 
father may divide it according to liis pleasure, and assign 
what share he pleases to a foster-sou. If the property has 
to be divided after the death of the father, then, according to 
the Sastras, the illegitimate son will, be entitled to one-third, 
and the legitimate son to two-tliirds of the whole property 
left by the father.—Ahmednuggur, March 14th, 1855.

A i/tiiokity.—M it. Vyttv. f. 55, p. 1, 1. 11 (see Chap, II, Sec. 3,
Q. 1).

Remarks.—1. The father may give an equal share to his illegitimate 
son if he likes. .He could not give the bastard a greater portion than 
the other. (See above, p. 194; Mit. Oh. I. Sec. XII. para. 1.)

2. I f  G is a “  foster-son,”  and has not been formally adopted, he 
receives nothing.

Q. 1 1 .— A , a Tailor, died, leaving a legitimate son, B, 
and an illegitimate son, 0. Are B and G entitled to equal

(a) Bom. H. C. P. J. F. for 1874, p 43.
(b) 2 Str. H. L. 70.
(«) H. C. P. .J. for 18/7, p. 34.
(cl) I. L. R. 3 Bom. 273, 288.
(e) I. L. R. 2 All. 134.
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shares of the moveable property and of the Watan of A, or 
can 0 claim no share at all ? On the death of B will 0 be 
the heir to the Watan, or will it pass to the distant relatives 
of A ? Is B  competent to will away on his ffeth-bed the 
Watan to distant members of his family, to the prejudice 
of 0 ?

A.—B is entitled to three-fourths of the property of A, 
and 0 to one-fourth. If B die, leaving neither a witfow, 
nor a son, nor a daughter, his Watan and other propert y 
will pass to C. If B and 0 have separated, then B is com
petent to transfer his property to his other, relations, instead 
of to 0.—•Akrriednuggur, December 13th, 1847. .

A cteorities.—(1) Yyav. May. p. 83, 1, 3 ; (2) p. 99}. l-> 1 (see Atxth.
•1); (3) p. 196,1. 4; (4*) Mit. Vyav. f. 55, p. 1, 1. 11 (see Chap. II. Sec.
3, Q. 1); (5) f. 68, p. 2 ,1 .16 :—

“ Property, except a wife and a son, may bo given without prejudice 
•to (the interest of) the family. But the whole estate may not he given 
if there is living issue, nor that which has been promised to anybody .”

B ema.uk.—According to theEemarlc to Q, 5, and the Answer to Q. 10, 
the illegitimate son would be entitled to one-third of the whole estate.
It is, however, possible to interpret the expression “  half a share,” 
which Yajuavalkya uses in the passage bearing on this point (Autho
rity 4), in the sense also which has been given to it in the answer to Q.
11. Por Vijnanesvara, when discussing the allotment of a “ fourth of a 
share”  to a daughter of a person leaving sons, states that the pro
perty is to be divided first into as many shares as there are daughters 
and sons. Then each daughter is to receive a fourth of such a share, 
and lastly, the rest is again to be divided equally amongst the brothers.
(See Colebrooke,. Inh. p. 287.) I f the same principle is followed in 
regard to the “  half share”  of an illegitimate son, he will, in case 
there is only one legitimate son living, receive a fourth of the whole 
estate. The same difficulty presents itself also in regard to the 
fourth share of an adopted son. (See Chapter II. Sec. 2, Q. 15 
and 17.)

Q. 12.— A man of the Sftdra caste died, leaving a widow 
and her son, and a kept woman and her son, The widow 
and the legitimate son of the man afterwards died, and the 
question is, whether the property of the deceased should
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be taken by a separated legitimate member of his family, or . 
by the illegitimate son?

A .—A woman who has not been married by the “  Lagna” 
or <fPat’J ceremony, hat is kept by a man as a concubine 
from her childhood, is called a “ Das!/’ and a son of a 
“  Daei”  can inherit the property of his father when there is 
no legal widow, son, daughter, or daughter’s son. {a) In the 
present case, the illegitimate son appears to be the nearest 
heir of the deceased. The separated legitimate member of 
his family cannot therefore claim his property.

Poona, October 9th, 1857.
A uthoeity.-—-Mit. Vyav, f. 55, p. 1,1. 11 (see Chap. II. Sec. 3,

Q.l).
B bmabk.—T he illegitimate son would inherit the whole estate of 

his father according to the Mitdksbar& (see Q. 8), even though a 
widow of the latter might be living, but here the estate having 
descended to the two sons jointly (see Q. 10), or to the legitimate 
son, subject to the illegitimate’ s right to half a share, the Sastri was 
not justified in treating the case as if the father had died leaving 
only the illegitimate son. In Baitia et al v. Sadu, S. A. bio. 74 of 
1876, there was a difference of opinion as to whether legitimate and 
illegitimate sons could be coparceners. In appeal by Sadu it was 
held that he the illegitimate and his legitimate half-brother were 
coparceners. (6) In the same case it was admitted in argument that 
the widow was entitled only to maintenance. In-Madras, Mr. Ellis 
(2 Str. H. L. 66) thought that illegitimate sons of Shdras might take 
equally with legitimate sons, but this does not appear to bo the 
accepted rule even there (ibid. 70). Illegitimate sons by the bame 
mother inherit inter se as brothers, Maynubai et al v. Uttaram et id, (a) 
and see infra, Section 11, Q. 4, and probably, hut not quite certainly, 
from legitimate brothers on the footing of a joint family with rights 
of survivorship. (See Steele, 180.) But little difference indeed waO at 
one time recognized between the legitimate and the illegitimate sons 
of Sfidras. The Brahma Pur&na, quoted by the Viramitrodaya, Tr.

(а) This is the doctrine of the Dattaka Chandrika, Sec. V . para.
SI. For the Mit&ksharft, see below, Q. 18.

(б) Sadu v. Baiza, I. L. B. 4 Bom. 37.
(c) 2 M. II. C. R. 196.
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p. 120, says that S&dras are incapable of having a$on (putra) in the 
proper sense, as “  a slave male or female can have only slave offspring.” 
(See above, Introduction, p. 82 as, and Q. 1 and 8.) The subsidiary 
sons in the order of their preference exclude those lower in the scale 
(Mit. Ch. 1, S. 11; Narada, P. I t  Gh. X H t  pi. 22, 25,33, 49). In the 
answer to Q -11 above, the S&stri assumes that they may form a united 
family. On the other hand, Macriaghten, 1 H. L. 18, seems to rank 
the illegitimate as a coheir only with a daughter’ s son, though ha 
recognizes his right to a half share, where there are legitimate sons.
In Bengal it has been said by Matter, J., in Narain Dhara v . llaklml 
Gain, (a) that only the son of a Sitdra by his (unmarried) female slave 
has any right of inheritance, and the Mit&ksborA, Oh. I. Sec. 12, is 
c ited  in  support o f  this doctrine. A  kept woman is for this purpose 
however regarded as a slave. (See H a lt. Mimdm. S. 4, pi. 76; Steele,
X). 0. 41; 2 Str. H. L. 68.) In the case of 'Raid v, Govind, (b) the 
position of the illegitimate son is learnedly discussed, but nob with 
reference to this particular question.

Q, 13 .— A Suclra, who held a Pat ilk 1 Watan, died. Ho 
had a daughter by his “  Lagna” wife, and a son by his kept 
woman. Which of these is the heir ?

A.—The property of the deceased should be divided 
between the daughter and the illegitimate son in the propor
tion of two-thirds to the daughter, and one-third to the son.

Poona, September 4th, 1852.
A uthority.—Mit. Vyav. f. 55, p. 1, 1. 11 (see Chap. II. Sec. 3,

Q. 1; Stokes, EL. L. B. p. 426).

Q. 14.—A R&jput brought a woiiian into his house. It 
is not known whether she was legally married to him or not, 
either by way of “ Lagna” or “  Pat.”  She has two sons 
and a daughter. The Rajput and she quarrelled; the conse
quence of which was that she was allowed to live separately 
from him, he continuing to support her. He subsequently 
brought another woman into his house. It cannot be ascer
tained whether this woman either was married to him or not.

(a) I. L. R. 1 Cal. I, 5.
(,b) 1. L. E. 1 Bom. 9?.

%
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He had three sons and a daughter by this woman. Some 
people say that up to the time of his death, he expressed his 
will that the property should be given to one of the sons of 
the first woman, but the others affirm that his last wish was 
to give the whole property to all the sons of the second 
woman. Who should be considered the heir in such a 
case ?

A .—Two slave women of the &ildra caste have equal 
rights, and when both of them have sons, the property should 
be equally divided among the sons and mothers. If the 
woman first kept by the deceased was, together with her 
sons, dismissed by him owing to suspicion regarding her 
character, she cannot claim any share of the property. The 
second woman and her sons should be treated as heirs. 

Ahmednugyur, February 21st, 1847.
Authomots.—(1) Mifc. Vyav. f. 55, p. 1,1. 11 (see Chap. II. Sec. 3,

Q. 1); m  f. 5, p. 1,1.5; (3) f. 51, p. 1,1. 3 and 7; (4*) Viramitrodaya 
f. 172, p .2 ,1 . 13 :—

“ But when the father divides his estate during his life-time, he 
ought not to give a greater share to one of hia sons, nor should he 
disinherit any one of them without sufficient reason.”  (See the 
Commentary below, Book II. Chap. I. Sec. 2, Q. 5.)

Remarks.—1. The two kept women themselves have no right to 
inherit from the deceased, but can only claim maintenance. See Q. 4.

2. Their sons inherit equally after the father’s death, but only in 
case he was Shdra. See Q. 1 and 2.

3. There is no passage in the law books which proves that a 
conoubine’s sons lose their rights on account of their mother having 
connexion with other men than their father after their birth.

4. In case the deceased was a $ftdra, he had no right so to bestow 
his property as to exclude any of his sons from the inheritance, if  
they were not disabled to inherit by “ physical or moral defects.”
Auth. 4. See also Ch. VI.

Q. 15.—A Sudra has a grandson, the son of his legiti
mate son. He has also an illegitimate son. The Sudra, 
when he was alive, bestowed a house and some other pro- 

49 H
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pei’fcy on Hie illegitimate son. Should this be considered a 
legal gift ?

A  A father may allow his illegitimate son a share equal 
to that which he assigns to his legitimate sou. If the parti
tion takes place after the father’s death, the illegitimate son 
can claim only one-half of that which the legitimate son re
ceives. This is the established rule of the Sastra. The ille
gitimate son therefore should be allowed to enjoy whatever 
his father may have bestowed upon him.

Khandesh, September 24th, 3852.
A uthority. Mifc, Vyav. f. 53, p. 1,1.11 (see Chap. II. Sec. 3, Q. 1)
R emark, the gift will, however, be valid only if the illegitimate 

son has not received more than the legitimate son’s child did.

Q. 16. A Pat-il adopted a. son. Afterwards a son was 
born, to him by a wife who had been married before he mar
ried her. Which of these will be his heir ? If after lie had 
adopted a son, a son was born to him by his wife who was 
a virgin when he married her, which of the two sons will be 
his heir ?

■A, The son of her who was a virgin when the Patti 
married her, has a greater right than the adopted son, and 
the adopted son a greater right than he who was born of a 
twice-married mother.—Dharwar, December 3rd, 1858.

A cthoritirs.—{1 j Mit. Yyav. f. 53, p. 2,1. 6; (2*) f. 55, p. 1,1. 11 
(see Chap, II. Sec. 3, Q. I) ; (3#) Yyav. May. p. 108, 1. 2 (see Chap 
II. Sec. 2, Q. 15); (4*) p. 112,1. 2

1 rom this text of Vasishtha : When a son lias been adopted, if a 
legitimate son be afterwards born, the given son takes a fourth part 
(of a share).”  Borradaile, p, 76 ; Stokes, H. L. B. 66.

Hem arks. 1. If the deceased was a Siklra, his son begotten on a 
Punarbhfl (twice-married woman)' will, according to the Hindu Law, 
inherit one-hall el a son s share (see Auth. 2), since a second marriage 
is null, and the offspring consequently illegitimate, according to the ,
fc istras. Manu, V. 162, says “ Nor is a second husband allowed to a 
virtuous woman,”  She must not “ even pronounce the narpe of 
another man,”  ibid, 157, According to Mann IX . 65, “ Nor is the

■■ / l x * 6 • C0 | X \  ' V .  " *
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marriage of a widow even named in the laws.”  To the same effect 
are tlie passages in the General Notes I. and VI. That a remarriage 
is not allowed by the Jlitaskhara is stated by Colebrookc, 2 Strange,
H. L . 399; and Strange himself pronounces against its legality,
1 Strange, H. L. 242. The Nimayasindhu quoted beneath (Ch. II.
Sec. S, Q. 6) declares that the remarriage of a once-married woman 
is not allowed. The Viramitrodaya quotes the Adipnr&nto the effect 
that the remarriage of a woinan once married is alo ng with the killing 
of kine, the partition with specific deductions, and the niyoga, dis
allowed in the present (Kaliyuga) age. (a)

But that remarriages, though disapproved, were practised at the 
time of the composition of Man ids Code, is plain from Mann IX .
175, 176. A  woman thus associating with a second husband is dis
tinguished by lajtiavalkya (I. 68) from the smirini who deserts her 
husband and cohabits adulteronsly with another man. The son of 
the twice-married woman was indeed under the older law assigned a 
place in the scale of sons above that of the adopted son (Yajn. II.
129 sa, cited in Mifc. Oh. I. Sec. 11, p i 1). but re-marriage having 
become illegal amongst the higher castes, the illegitimacy of the 
offspring followed, until legislation restored the widow’s capacity. 
Amongst the lower castes the remarriage of widows and divorced 
wives has always been common. The Sastri, in answer to Q. 37 of 
Sec. 4, has even said that the Sastras sanction a pat marriage. This 
is contradicted in the next answer, but caste custom might itself be 
regarded as approved by the Sastras according to the often repeated 
formula (Manu VIII. 41), and on this ground probably it has been 
recognized in most cases, as may be seen in Sec. 6  b  below. In Ch. IV. b .

Sec. 4, there is a case in which the fiftstri pronounces a woman s 
son, by her first marriage, heir to the property which she had inhe
rited from her second husband. The children by a p»t marriage 
are generally regarded as legitimate, where the marriage is allowed.
(See Steele’s Law of Caste, 169. See also Manu V. 162,1<>7 ; IX . 175,
176; General note at the end of translation of Manu, I. and VI.)

2. By Act XV. of 1856, the son of a Punarbhft is legitimized by 
the sanction given to the second marriage of his mother. The 
offspring of an adulterous intercourse even amongst Sddras has 
no right of inheritance. See Patti Puriai Nayudii et al v. Patti 
Bangaru Nayudu et al (b) and the case of Raid v. Gouind (c) in which

(«) Tr. p. 61.
(t) 4 M. H. C. R. 204.
(c) I .L .K .  lB om .97 .
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the law Is fully discussed; see also Viramuthi Vdayana y. Singa- 
ravelu, (a ); see tooNaraym  Bharthi v. Laving Bharthi. (b) The same 
cases however show that the illegitimate son is in all cases entitled 
to maintenance. Nor has the offspring of an incestuous intercourse 
between a father-in-law and daughter-in-law any rights of inherit
ance. (a)

3. If legitimate sons are born to a man after he has adopted a 
son, the adopted son inherits a fourth of a son’s share on the demise 
of the father (Auth. 3).

Q- 17.—A deceased person, has some relations who are 
separate in interest. He has also a daughter by his “  Lagna”  
wife, and. a son by Ms “ Put”  wife. Who will be the heir 
of the deceased ?

A .—The relations, whose interests are separate, have no 
title whatever. The daughter and the son. should be allow
ed equal shares of the property.—Dhanvar, 1846.

AtTHOEUCT.—*Mit. Vyav. f. 55, p. 1 ,1. 11 (see Chap. II. Sec. 3, Q, 1).
Remarks.—1. According to the Hindu law, apart from customary 

exceptions, the son o f a Punarbhft (remarried widow) is illegitimate, 
and consequently inherits, if there be living legitimate issue of his 
father, half a share. See K&ty&yana in Smriti Chandrika, Oh. V, 
p. 10; 2 Str. H. L. 68, 70; Coleb. Dig. Bk. V.' Text 174.

2. Regarding the legalization of widow’s remarriages, see Q. 16.
3. Children by p&t are equally legitimate with.those by marriage, 

according to Col. Briggs, .Steele 160. See inf,-a, Cli. II. Sec. 8, Q. 6.

Q, 18.—A man married a woman, who had been previously 
married, and by her had a son. At his death, can the son 
of such a wife inherit his immoveable property ?

A.—If a man died leaving neither son nor daughter by 
the wife whom he married as a virgin, nor the son of such a 
daughter, the son of the previously married wife will succeed 
to his immoveable property.— Dharwar, July 26th, 1850.

(«•) I.’ L. R. 1 Mad. 306.
(?») I. L. E. 2 Bom. 140.
(<0 4 M. H. C. R. 204, supra.
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A uthobitt-— M it. V yav. f. 55, p. 1 ,1 .11  (see Chap. I I .  Sec. 3, Q. 1).
R emarks.—  1. This stamps him  as illegitimate in the opinion of 

tlio Sft.stri; and B&lambh&tta, com m enting on M il. Ch. II., Sec. 1, 
p. 28, speaks of twice-marrierl women and others not considered as 
w ives espoused in. law fnl wedlock.

2. According to th e  Hindu Law, the son being illegitim ate, will 
succeed only in case’ the deceased was a S id ra . See 2 Str. II.
L. 65, 68.

3 . Regarding the legalization o f  the marriage o f  a Hindtl widow, 
see A c t  X V . o f  1856. See also Q. 16.

SECTION 4.
GRANDSONS.—LEGITIMATE, NATURAL OR 

ADOPTED.
Q. 1. — A man’s son died, leaving a son. The man him

self also died afterwards, leaving a widow. The question is, 
whether the widow or the grandson is the heir ? If the widow 
is the heir, another question ia, whether she can dispose of 
the property during the lifetime of her grandson ?

A .—A grandson has an unquestionable right to the pro
perty of the grandfather. This right is termed in law the 
“  Apratibandha daya.”  As there is a grandson, the widow 
cannot claim the property of her husband, and she has no 
right to sell it.—Surat, June Mi, 1857.

A uthorities,— ( 1) Mit. Y yav. f. 4:1, p. 2,1. 13 :
“  The wealth o f the father or o f the paternal grandfather becom es 

the property o f  his sons or o f his grandsons, ill right o f  theii being 
his sobs or grandsons: and that is an inheritance not liable to obstruc
tion.”  (Colebrooke, M it. p. 242 ; Stokes, H. L. B . 365.)

(2) Mit. Vyav. f. 50, p. 1,1. 7.

Q. 2.—A father-in-law caused his daughter-in-law to 
adopt a son, and afterwards he died. Who' should be'con- 
sidered the heir of the deceased, the adopted grandson or 
the widow ?

A.—The adopted grandson.—Tanka', November 1 Mi, 1851.
‘v

: GRANDSONS, 3 8 ^ L
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Authorities.— (Jj'Mit. Yyav. f.' 50, p, I, I. 7
“ For the ownership .of lather and son is the same in land, which was 

acquired by the grandfather, or in a corrody, or in chattels (which 
belonged to him}.” (Colebropke, Mit. p. 277; Stokes, H.. L. B. 391.)

(2) Mit. Yyav. f. 53, p. 2,1. 6 ; (3) Maim IX . 141.
R ema.ek.~-A great-grandson in the male line precedes a daughter’s 

son, Gooroogobindo v. Hv.rreemadhab. (a)

SECTION 5.
ILLEGITIMATE SONS’ SONS.

Q. 1 .—A man of the Siidra caste has a daughter, a sepa
rated nephew, and a grandson, who is son of his illegitimate 
son. Which of these is the heir ?

A.—The daughter will, have one-half, and the other half 
should be given to the illegitimate'grandson. The separa ted 
nephew is not entitled to anything at all.

Ahmechmggur, September 11th, 1849.
A uthorities.—(1) Mit. Yyav. f. 55, p. 1,1. 11 (see Chap. II. Sec.

3, Q. 1); (2*) f. 44, p. 2,1. 13 (see Chap. II. Soc. 4, Q. 1).
R emark.— T he grandson inherits the half of a share to which hia 

father was entitled.

SECTION 6 .—WIDOW. (/.»)
A— MARRIED AS A VIRGIN.

Q. 1.—A man, who used to receive from Government an 
allowance called “  Toda Gras,” died without issue. He has 
left a widow. Should the allowance be paid to her as it was

(a) I. Marsh. 398.
(5) The brnriti ChandrikH, Ch. X II. para, 31, relying on a passage 

of Sankha (see Dftya-Bh&ga, Ch. XI. Sec. 1, para. 15), places the 
widow of a reunited coparcener after the brother, father, and mother.
The Yyav. May. Ch. IV . Sec. 9, p. 24, adopts the same construction, 
but in this case it follows Madan in giving to the mother precedence 
over the father. These rules seem to be arbitrary. Brilmspati 
(Smriti Chan. Ch. X II, S. 5, para. 38), quoted on the same subject, 
places the widow next after the children.

, v  • _____
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paid to her husband ? Oan she claim any property in addi
tion to the Pallu or Sfcndhan which she may hare received 
at the time of her marriage ?

A.-—When the deceased man is a separated member of a 
family, and when he has left no children, his widow will be 
the heir to his property. If she has received any Stridhana 
or Palin on the occasion of her marriage, it cannot be con
sidered a part of her husband’s property. It is a separate 
and peculiar property, and its possession can form no obstacle 
to any right of receiving a share in her husband’ s property.

’ S u ra t, "February 2 6th, 1848.
A uthoeities— (1) Yyav. May, p. 134,1, 4 (see Auth. 2); (2*) Mit. 

Yyav. f. 55, p. 2,1. 1 (see Chap. I. Sec. 2, Q. 4).
Remark.— See Pranjhvandass v. Devkmarlal, (a) and the Introduc

tion, Sec. 3 B (4), and Sec. 11, pp. 88, 299, 295.
As to payment of debts to the widow empowered or directed to 

adopt, see Bamundass r. Musst. Tarinee, (b) and for the case of a 
widow, the real heir, and another person holding a certificate of 
administration, see Pur shot am v. Ranchhocl. (c)

That a widow represents the estate as between her successors 
and strangers, see the Introd. p 95, and Nand Kuvar v. Radhct 
Kuari. (d)

A  money decree having been obtained against a man and executed 
against his widow as his representative, it was held that after the 
widow’s death the daughter could not recover the property sold in 
execution from the purchaser, (fl)

The presumptive heir cannot maintain a shit for a decimation of 
his right. See Greeman Singh v. Wahari Lall Singh, ( / )  where it is

(a) 1 Bora. II. C. R. 130,
(b) 7 M. L A . 169.
(e) 8 Bom. II. C, R. 152, A. C. J.
(d) I. L. R. 1 Ail. 232.
(e) Hart Vgdiandthdyanna v. Minakshi Animal, I. L. R. 5 Mad. 5, 

referring to The General Manager of the Rdj Durblmnga v. Maharaja 
Coomar Ramaput Singh, 14 M. I. A. 605 and Isham Chunder Mitter v. 
Buksh Ali Souclagur, Marsh. E. 614. In a note to the report reference 
is made to Zalern Hoy v. Dal Shahee, ib, 167.

C/ )  I. L. R, 8 Cal. 12.
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said that the Specific Relief Act fl. of 1817) § 42, makes no 
difference, as it refers only to vested rights.

A widow’s refusal to adopt, according to her husband's directions, 
is no ground of forfeiture of tier rights of inheritance. Uma Suncluri 
Dabeey- Sourobinee Dabee, I. L. R. 7 Calc. 288.

In Gujarath caste cnstom in some oases gives the mother prece
dence over the widow, as ex. gr. in the cases in Borr. C. Rules, MS. 
Bk. G, Sheets 42, 50. See above, Introd. p, 157.

Careful provision is made by the rules of most of the castes in 
Gnjeriith for securing at marriage the Pallu of the bride, whether 
consisting of gifts from her own family or from her husband.

As to a, family custom of excluding childless widows from inherit
ance differing from the general custom of the country, see Ruseic Lai 
Bhunj et ul v. Pui-ush Munnee, 3 Mori. Dig. 188, and note 2. (a)

Q. 2.—Four brothers became separate. The young-est 
of them was a minor. The eldest brother therefore took 
charge of the minor’s share. The minor subsequently died, 
leaving a widow. Can she claim her husband’s share ? The 
minor has .passed an agreement to the eldest brother that he 
(the eldest brother) should take charge of his, the minor’s, 
share, whenever he should live separate from him. Does this 
operate in any way against the right of the widow ?

A.—The share of the minor was set apart, and his widow 
is therefore entitled to it. The minor must be considered 
as separated, though he chose to live with his eldest brother.

Dharwar, August 28th, 1855.
A uthomti.es.— (1) Vyav. May. p. 134, 1. 4  (see Auth. 2 ) ; (2*) f. 55, 

p. 2, 1.1 {see Chi I. Sec. 2, Q, 4).
Remark.—A  wife is, under the Hindu Law, in a subordinate sense, 

a co-owner with her husband; he cannot alienate his property or dis
pose of it by will in such a wholesale manner as to deprive her of 
maintenance, Held therefore where a husband, in his lifetime, 
made a gift of his entire estate, leaving his widow without main
tenance, that the donee took and held such, estate subject to her 
maintenance, (b)

(а) With this may be compared the privilege allowed to the noble 
class in Germany of making special laws by a family compact.

(б) Jamna v. Machul Sahee, I. L. R. 2 All. 315. See also Narbada* 
bai v. Mahadeo Narayarii I. L. R. 6 Bom. 99. Comp, above) p. 208.
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Q. 3.—A womauV husband and father-in-law are dead.
She has possession of their property. Should her right of 
inheritance be recognized ?

A.—Yes.— Dharwar, 1845.
A uthority.— 1*Mit. Y yav. f. 55, p. 2 ,1 .1  (see Ch. I. Sec. 2, Q . 4).

Remark.— T he widow inherits under the text quoted above, on ly in 
case her father-in-law died before her husband. Regarding the other 
alternative, seeCh. II. Sec. 14; and Introd. p. 125 ss.

Q. 4.—A man died. His property is in the possession of 
another man. The deceased lias left a widow and a daughter.
The former has filed a suit for the recovery of the property, 
omitting the name of the latter. Can she alone claim the 
property ?

A.—The widow has the right to the property of her hus
band. She can therefore claim it on her own account, omit
ting the name of her daughter.—Surat, January 24th, 1853.

A uthorities.— (1) Vyav. May. p . 134, 1. 4 ;  (2 )  H it. Y yav. f. 55, 
p. 2,1. 1 (see Oh. I. Sec. 2, Q. 4).

Q. 5.—A man, named Bhagavandas Devakar, separated 
frbm his brother. He received his share of the landed pro
perty, and had his name registered in the records of Gov
ernment as the owner of it. On his death, his wife, named 
Amrita, got her name registered in the records of Govern- 
ment as the owner of the land. She then leased 8f Bigas 
of land to her nephew, Khushal Raghunatha. He accord
ingly obtained possession of the land. He subsequently set 
up a claim to tbe land, alleging that it was in his possession 
because he was the nephew of Bhag-avandfis. The widow, 
Amrita, wishes to recover the land from her nephew. Can 
she do so?

A.—The widow of the deceased Bhagavandas has a right 
50 h
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to tne land. Her nephew cannot claim it. Amrita may 
recover it from him.—Broach, September 8th, 1855.

Authority.— Mifc. Vyav. F. 55, p. 2,1. 1 (ses Ch. I. Sec. 2, Q. 4).

Q. 6.—There were four brothers. They divided their 
ancestral property among them, and separated. Afterwards 
one of the brothers died. His property passed into the 
hands of his widow. A brother of the deceased has filed a 
suit against the widow, and wishes to impose the following- 
conditions upon her:—That she should not dispose of or 
waste the property in her possession, and that if she desires 
to have a maintenance settled upon her, she should give 
up all her property in consideration of an allowance. What 
are the rules of the S&Stra on the subject ?

A .—If the brothers had not separated, the widow would 
have been entitled to a maintenance oidy. The husband of 
the widow having separated, before his death, from his 
brother who has filed the suit against the widow, his widow , 
is the heir. The brother cannot claim the right of inherit- * 
anee. The widow cannot dispose of her immoveable pro
perty unless she be placed under a great necessity.

Rutnaghsrry, January 11th, 1848.
A uthorities.— (1) Vyav. May. p. 186,1. 4 ; (2) p. 185,1. 2 1—
“ As for this text of KatyayanaA fter* the death of the husband, 

ths widow, preserving (the honor) of the family, shall obtain the 
share of her husband so long as she lives ; but she has no property 
(therein to the extent of) gift, mortgage, or sale : it is a prohibition 
of a gift of money, or the like, to the Vandi, («) Charana, (5) and the 
like (swindlers). But a gift for religions objects (nob visible, i.e. the 
attainment of spiritual benefits) and mortgage, or the like, suitable 
(i.e. with a view) to those objects, may be even made.”  (Borx'adailc 
p- 101; Stokes, H. L. B. 84).

(3*) Mit. Vyav. f. 55, p. 2,1. 1 (see Oh. I . Sec. 2, Q. 4).
Remarks.— Se& Introd. p. 299. A  Hindu widow must, if she can,

(a) A  Vandi is a wandering minstrel (Bhata).
(5) Ch&rana, a juggler (Kolambi).

HEIRS IN DIVIDED RAMILY. fBK .i.cH .n.s.M ^ I .



pay a debt of her deceased husband even though barred by limitation. 
She is justified in aliening part of the estate for this purpose: Bahala 
Nana v. Parblm Eai! (a) A  widow’s needless alienation will subsist 
during her own life. Pragdas v. Earikishen. (J)

At Allahabad it has lately been said, that a widow’ s power of alien
ation for spiritual purposes is limited to those by which her husband, 
as distinguished from herself, will benefit. (c) For this reference 
is made to The Collector of llasulipatam v. Gavaly Veneaia Narrain- 
appal, (d) In Bombay her right, though limited, is not so narrowly 
restricted by the Tyav. Mayhkba, Chap. IV, Sec. VIII. para. 4 ; and 
the Courts have allowed her a reasonable liberty of disposal for pious 
objects,, (a)

In Eameoliwar Pa-shad v. Bun Bahadur Singh- ( / )  the Judicial 
Committee say the principle laid down in Emooman Persand v. Mi. 
Babooee Mimraji is applicable to—a, alienations by a widow of her 
estate of inheritance;—b, transactions in which a father, in deroga
tion of the rights of his son, under the Mifc. law has made an alien
ation of ancestral family estate.

Q. 7.—Two persons, A and B, inherited a house in equal 
shares from a common relation. A  then mortgaged his share 
of the house, and died. After his death, B redeemed the 
mortgage, and transferred the whole house to his creditor, 
as security for a debt. After some time, B paid off this 
debt, and regained possession of the house. 0, the widow 
of A, then demanded her husband’s share of the house from 
B, who objected to give it up, bn the ground that he had 
paid off the debt with which A had left the house, and on 
the ground that 0 had for many years lived separate from 
her husband A. G 1ms made over her share of tho house to a 
person, in consideration of money advanced by him for her 
support. She has no male issue. Is she, under these cir
cumstances, entitled to recover a half of the house from B ?

(a) I. I.. It. 2 Bom. 67.
(A) 1. L. It. 1 All. 503.
(c) Pman Dai v. Jai Narain, I. L. R. 4 All, 482.
{d) 8 M. I. A. 520.
(e) See above, Introd. pp, 99, 300.
( / )  I. L. | . (5 Cal. 843 j S, C. Lt it. 8 I. A. 8,
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A.— C’s husband was possessed of one-half of the house 
which he morfcgogod. When T3 redeemed A’S halt of the 
house, 0 did not object to his doing so. Her present claim, 
therefore, is inadmissible. If her conduct is good, and if 
she was abandoned by her husband, and if she is desirous 
of recovering her husband’s share of the house, she must 
pay to B whatever he has paid on account of the half of the 
house, with interest, According to the Sastras, 0 has no 
right to make over the half of the house, even for her own 
maintenance, without paying her husband’ s debts, (a) C’s 
right of inheritance cannot he set aside during her lifetime, 
even though B may have performed the funeral rites of the 
deceased A.—Ahmednuggur, July 9th, 1847.

Authorities.—(1) Mifc. Vyav. f. 20, p. 1,1. 2 ; (2) f. 20, p. 2,1. I I ;
(3) f. 45, p. 1,1. 5; (4) f. 55, p. 2, l  1 (sea Chap, I. Seo. 2, Q. 4);
(5) f. 55, p. 2,1. 8 ; (6) f. 69, p. 1, 1. 15 ; (7) f. 12, p. 2,1.14; (8) f. 20,
p. 2,1. 11

«  Ho who takes the inheritance must be made to pay the debts (of 
the person from whom he inherits).”  (Stokes, H. L. B. 56.) (b)

(9) Vyav. May. p. 183,1. 8.
Remarks.—1. If the house was divided, the widow inherits her hus

band’s share. See Authority 4.

(a) So in Lakshman v. SatyabMrndlm, I. L. R. 2 Bom. 499, per Sir
M. R. Westropp, 0 . J.

(b) See supra, Introd. p. 252; and infra, Bk. II. Introd. Sec. 7 A.
1 a (2). By the 11 fch Article of Magna Charta the widow’s dower was 
freed from chargeabilicy for the husband’s debts, the payment of 
which out of his estate is further postponed to the maintenance of 
minor children according to the father’s condition, and to the fulfil
ment of the service or terms on which the property was held by the 
deceased. The dower was looked on as secured by a contract prior to 
the debts, giving to the widow an independent interest ill the hus
band’s lands. Under the Mahomedan Law the doweress ranks pari 
passu, it is said, with other creditors ; seo Mir Mahar Ali v. Amam,
2 Ben. L. R. 307, and Musst. Bebec Bachun v. Sheikh Hamid Hossein,
14 M. I. A. 377. Sho has not a special lion constitutingan interest in 
immoveable property; Mahabubi v. Amina, Bom. H.C. P. J. F. for 
1873, p. 34. A Jewess claiming under a deed was preferred to sub
sequent creditors in Sookhlal v. Musst. Raheema, 2 Borr. R. 687.

HE IBS IN DIVIDED FAMILY. [bk.i.cit.u .s.Oâ ^ L



A  r q h  s \  / nt i p  <SL
^ ^ m p icH .ii ,s ,6 A ,Q .8 .]  WIDOW— MARRIED AS VIRGIN. OVt

2, Her silence, at the time when her brother-in-law paid off the 
mortgage, does not affect her rights, according to the Mit&ksbarft.

3. She will have to refund the money whioli her brother-in-law 
paid.

Q. 8.'—An Inumdar died without male issue. Is the 
In am-land which he held continuable to his widow, accord
ing to the Hindi! Law ? If a Hind A should die, without a 
son, leaving descendants only through his daughter, will 
his private property fall to them, or to his other relations, 
or to his widow ? Are the rules on these subjects applic
able to ail castes ?

A.—If a man dies without male issue, and if ho is not 
a member of an undivided or reunited family, his faithful 
wife becomes his heir. The property of a deceased person 
will fall first to the widow, and when there is no widow, to 
the deceased’s daughter. The widow has a preferable claim 
to all other relatives. These rules are applicable to all 
castes of the Hindus.—Poona, October 6th, 1849.

A utiiokities.— (1) Vyav. M ay. p. 134,1. 4 (see Autli. 2 ) ;  (2*) M it.
Yyav. f. 55, p. 2 ,1. 1 (see Chap. I. Sec. 2, Q. 4).

Remarks.—There arc no special rules about Inam-land in the.
Hindd Law Books. The Privy Council, in Boclhrav Hanmant v. 
Narsingrav, (a) held that Inam villages granted to a man and his 
male heirs are not distinguishable, according to the law of the 
Southern Maratha Country, from ordinary ancestral estate, and aro 
divisible amongst the grantee’s heirs. See below, Sec. 13, Q. 10, as 
to the construction of grants. The same was held as to a desgat 
watan in Kddapdv. Admshyapd, (b) and that a vritti or hereditary 
office is generally partible, see Steele, L. C. p. 41. .

2. The inumdar in relation to the tenants of the property may 
occupy the position of a complete proprietor, or of a mere alienee of 
the land tax, or of a grantee of a lordship over mirasdsirs holding 
rights of permanent occupancy subject only to reasonable rates or 
rents. And in different parts of his manor he may have different 
rights under the same grant or prescriptive title, owing to the exist-

(0) 6 M. I. A. 426.
(1) R. A. Ho. 30 of 1874; Bom. H. C. P. J. F .  for 1875, page 182,

klAy * . , 1 , , ,, jAm ’ : v
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cnce of rights (as to hold at an invariable rent) known or presumed 
to have been prior in origin to his own., (a)

S. The Yatandar Jostii (astrologer holding an hereditary office) of 
a village may recover damages from an intruder who usurps his 
functions and takes his fees. This is so even though the fees be not 
precisely fixed in amount,'provided only that some reasonable fees 
must be paid by those entitled to the Joshi’s ministrations. (6) The 
presumption is that a Varandar Jo.shi is entitled to officiate in the 
case of any particular family j but though damages may be awarded for 
an intrusion an injunction will not be granted such as to prevent a 
family from using the services of a rival functionary. The position of 
a village priest or astrologer being thus recognized as one of public 
interest to the Hindu community, the holder of it can of course be 
constrained if necessary to perform the duties of it when properly 
called on. In the case of religious or charitable trusts, too, any 
devotees or beneficiaries may take proceedings for enforcing the 
duties resting on the incumbent or the trustees, subject to the con
sent of the Advocate General or his substitute (usually the Collector 
of the district) under Sec. 539 of the Code of Civil Procedure, (o)

4. In Narciiv Khootia v. Ijokenaih Khootia (rf) it was apparently 
hold by the Deputy Commissioner that a religious grant made by a 
former Maharaja ol Ohhota Nagpore could bo resumed at will by his 
successor in the exercise of a royal or quasi-royal authority. The 
resumption of grants by native rulers was very common, as Sir T. 
Munro shows; (e) though not of religions grants in Western India. ( / )
The decree of the Deputy Commissioner, however, was reversed by 
tne High Court of Calcutta on the ground that impartibility of the

(a) Praiaprav Gujarv. Bayaji Mindji, I. L. R. 3 Rom. HI, referring 
to Lakshman v. Ganpatrav, Special Appeal No. 344 of 1876, and 
Vislinubhat v. Bctbaji, B. H. C. P  J. 1877, p. 146. (At p. 142 of the 
Report the last ease is twice mentioned by mistake for the former.)
See also ParshoUtm Keshavdas v. Kalyan llayji, I. L. R. 3 Bom. 348.

(5) Vithal Krishna Joshiv. Anant Ramehander, 11 Bom. H. C. E. 6, 
quoting Sitardmbhai v. Sitaram Ganesh, 6 Bom. H. C. R. 250, A. C. J . ; 
Rajavalad Shevappa v. Krishnabhat, I. L. It. 3 Bom. 232.

(c) See Radhabai v. CUmnaji, I. L. 11. 3 Bom. 27.
(d) I. L. R. 7 Cal. 461.
(e) Sir T. Munro, by Sir A. Arbuthnot, vol. I. p. 152, 154.
( / )  The Collector ofThana v. Hari Sldtaram, I. L. R. 6 Bom. 546 ;

Elph. Hist, of Ind. Bk. II, Cb. II. p, 75, 78 (Srded.)

' W " 7



raj did not make it inalienable as to  grants o f  land in perpetuity. (See 
lu ir o d . pp. 159, 185, 192.)

Q. 9.—A man of the Burud caste (a) had received a 
house as a mortgage, before his death. He lived separate 
from his father, Should the house be made over to his 
widow or his father ?

A .—Whatever was gained by the man without making 
use of his father’s property will pass to his widow. If the 
father aud his sons are not separate, then the common pro
perty will pass into the hands of the father.

Almeiinuggur, August 21 st, 1848.
A uthorities.— ( 1) Vyav. M ay. p . 184,1. 4 and 6 (see Auth. 4 );

(2) p . 136, I. 4 ; (3*) p. 153, 1. 2 (see Chap. I. Sec. 2, Q. 1 ); (4*) M it, 
V ya v . f. 55, p . 2 ,1 . 1 (see Chap. I . Sec. 2, Q, 4).

R em ark .— Regarding the definition o f ‘ separately acquired p ro 
perty ,’ see Partition, Book II .

Q- 10.—Has the father or the widow of a deceased person 
a preferable title to succeed to his property ?

A .—If the deceased lived separately from his. father, his 
widow is his heir; but if he had not separated, his father 
will succeed.'—Poona, June 5th, 1846.

Authorik.—*Mib. Vyav. f. 55, p. 2,1. 1 (see Ohap. L Sec. 2, Q. 4).
R emark.— But the wife inherits, also, pi-operty which tho deceased 

m ay have acquired separately. See the preceding question.

Q. 1 1 .—Two brothers separated. Oue of them and his 
son, after separation} died. Hoes the property of the deceas
ed pass by right to his daughter-in-law or the surviving 
brother ? If it goes to the latter, can the former have a 
claim to maintenance ?

A. Should the daughter-in-law bo a woman of good 
character she will succeed to her husband’s, and conseauent-

(a) Tho Buruds are basket-makers.

\^ ^ j » ^i.H ,s.6A >q.ll.] WIDOW— MARRIED AS VIRGIN.
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ly to her father-iu-lawJs, estate. If she be not a woman of 
good character, her father-in-law’s brother takes the whole 
property of his deceased brother, and gives his daughter- 
in-law a reasonable sura for maintenance.

Ahmednuijgur, September 7th, 1848,
A uthorities.—( 1*1 Mit. Yyav. f. 55, p. 2,1. 1 (sea Chap. I. Sec. 2,

Q. 4 ) ; (2) Vyav. May. p. 181, I. 4 (see Anfch. 1 ); (3) p 133,1 .2 ;
(4) p. 134,1. 6 ; (6) p. 137,1. 3 ; (6) p. 138, 1. 7 ; (7*)p. 133, 1. 7

. . . . by reason of this text of Katy&yana :—"  Let the widow
succeed to her husband’s estate provided she be chaste ; and in de
fault of her, the daughter inherits, if unmarried.”

“  Among the married ones, when some are possessed of (other 
wealth) and others are destitute of any, these (last) even will obtain 
the estate).”  (Borradaile, p. 103; Stokes, H. L. B. 86),

B euahk.—T he daughter-in-law will inherit only if her father-in-law 
died before her husband. If she be unchaste, her issue next inherit 
in her stead, anil on failure o f issue, tho father-in-law's brother. See
below, 13k. I. Oh. V I. Sec. 3.

Q. 12.—Two uterine brothers lived as an undivided 
family. One of them died, leaving a widow. Afterwards 
the other also died, leaving a widow. Can both these 
widows inherit the property of their respective husbands ?

A .—-As the property was acquired by the ancestors of the 
deceased men, and as the family was undivided, the widows 
can inherit the shares of the property belonging to their re
spective husbands.-— Surat, March 81si, 1845.

Authority not quoted.
R ekahic.—The widow of the brother who died last inherits ; the 

other has a claim to maintenance. See tho next Question, and the 
Authorities there quoted.

Q. 13.—Two brothers are either united or separated in 
interests. When one of them or both die, will their widows 
be entitled to their property ?

A .—If the family was united in interests, the property of 
a deceased brother falls to the surviving brother. Upon
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the death of the latter, his wife becomes his heir. The wife 
of the one who died first is only entitled to a maintenance. 
If the brothers were separated before their death, their 
wives inherit the property of their respective husbands.

T am a , Deceyhber 11Ith, 1858.
Authorities.—(1) Mil;. Vyav. f. 55, p. 2, 1.1 {see Chap. I. Sec. 2» 

Q. 4; (2) Vy&y. May. p. 138,1. 4 (see Chap. I. See. 2, Q. 11),

Q .  14.—Two Hindu brothers lived together. The elder 
. of them died, leaving a widow. The younger also died, 

leaving a widow. The question is whether the widow of the 
brother who died first or tho widow of him who - died after
wards should be considered the heir ?

The widow of the younger brother is a minor, and there 
are her sister-in-law and mother; which of these will lie her 
guardian ?

A .—The widow of the last deceased brother is the heir. 
The mother has the right to be the guardian of the widow of 
the younger brother, who is a minor.

Surat, October 22nd, 1857.
A uthorities.—(1) Mit. Vyav. f. 55, p. 2 ,1 .1  {see Chap. I. Sec. 2, 

Q. 4 ); (2) f. 12, p. 1,1. 4 ; (3*) Vtramitrodaya, f . 194, p. 2, 1. 4 :—
"A n d  thus Narada says After the death of the husband (tho 

nearest relation belonging to) his family has power over his childless 
wife; such a person is competent to appoint her (to a kinsman), to 
protect arid support her. If the husband’s family is extinct, no male, 
no supporter has been left, and no Sapinda relations (of the husband) 
remain, in that case (tho nearest relation) belonging to the widow’s 
father’s family has power over her.”

Rem ark.—According to tho passage quoted under Antli. 3, it would 
seem that tho sister-in-law, as belonging to the family of the widow's 
husband, has a bettor right to the guardianship than the widow’s 
mother.

Q. 15.—A man died, and left two sons. The elder of 
these died, and left a widow. Afterwards the younger 
brother also died, and left a widow. The two brothers had

51 k
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been undivided. They have left no children. Which of 
the two widows inherits the ancestral property ?

A .—The two widows have equal rights to the property, 
because they stand in equal relationship to the original head 
of the family (their father-in-law).—Surat, June 18th, 1852.

Authorities,—{ 1) Vyav. May. p. 134,1. 4 (see Auth. 4 ); (2) p- 140,
1. 1 f (3*) p. 136,1. 4 (see Chap. 1. Sec. 2, Q. 11); (4*) Mit. Vyav. t  
65, p. 2,1. 1 (see Chap. I, Sec. 2, Q. 4)

R e m a r k s .— As the family is undivided, the younger brother inherits 
his elder brother’ s share, and at his death his widow is his heir. The 
elder brother’s widow has only a claim to maintenance

Q. 16.—A person died, leaving certain moveable and 
immoveable property. His widow and brother claim to bs 
his heirs. Who should receive the certificate of heirship 1

A .—If the deceased was a separated member of the family, 
his widow is entitled to a certificate of heirship. If he was 
not separated, his widow has not a right of inheritance, (a)

Eutnagiri, 1847.
A u t h o r it ie s .—(1*) Mit. Vyav. f. 55, p. 2,1. 1 (see Chap. X. Sec. 2,

Q, 4); (2*) Vyav. May. p. 136,1. 4 (see Chap. I. Sec. 2, Q. 11).

Q. 17.—Two brothers lived separately in the house, 
which was purchased in their names with the money of their 
father. One of the brothers died. The question is, whether 
the deceased's share should be given to his father, brother, 
or widow ?

A . —The house was bought with the father’s money. The 
transaction was concluded in the names of his two sons. 
The deed of sale mentions their names. They lived in the 
house separately. This circumstance shows that they are 
separated brothers. The question does not state that they

____________' _______________________ _________________ ___ ._____ _______________ ____________ %----------j

(a) A childless Hindu widow who has succeeded to her deceased 
husband’s separate share of a Mahal, and is recorded as a cosharer, 
is entitled under Act. X IX . of 1873 to a perfect partition of her share. _ 
JImnna Kuar v. Chain Sukh, I. L. 11. 3 All. 400.

w M o i ' J  HBIES IN DIVIDED FAMILY.



were [un] divided in interests, nor that the father had given 
them the house in gift. .From this omission it may be 
inferred that the brothers were separated. The portion of 
the house which belonged to each of the separated brothers, 
becomes, on his death, the property of his wife.

Surat, January 20th, 1855.
Ai'rmmm.—Mit, Yyav. f. 55, p. 2,1. 1 (see Chap. I. Sec. 2, Q. 4).
Remark.— The passage quoted refers only to the right of the widow 

to inherit, in case her husband has separated from the family.

Q. 18.—A man died, leaving two wives. The elder wife 
died leaving one son, and the younger died leaving two 
sons. The son of the elder wife had separated from the 
other two. The two uterine brothers died. The elder of 
these has left a widow. Besides this widow there is the 
separated half-brother. The question is, which of them is 
the heir of the last deceased brother ?

A.—The sister-in-law of the deceased, having lived with 
him as a member of an undivided family, is his heir.

Dhanrar, August 17th, 1854,
The following is the Genealogical Table showing tha 

family spoken of in the qnestiou :—

Elder wife- — -— J A  man. j------Younger wife.

“  1
_ _ _ _ _  _ . ! _ _ _ _ _  ' J L _ _ _ _ _ _
Son. Son. j Son.

__________ _ . __________  I
Separated brother. j Died. Died.

W idow.

Sister-in-law.
AcmoRiTir.s.—(1) Mit. Yyav. f. 55, p. 2,1. 1 (see Chap. L Seo. 2, Q.

4); (2*) Vyav. May. p. 136, 1. 2 (sea Chap. I. Seo, 2, Q. 8).

<SL
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R emark.—If, of the two undivided uterine brothers, the married 
one dies first, his brother will inherit from him ('see Antli. 2) ; and 
after his death the half-brother will succeed. The widow will then 
be entitled to claim maintenance only. I f  the married brother died 
last, his widow inherits from him.

Q. 19.—A man, his wife, bis son, and his son's wife lived 
together as an undivided family. The man died first, 
and his death was followed by that of his son. Can tho 
son's wife claim from her mother-in-law a halt of the family 
property as her share f

A.—If the family is undivided, the mother-in-law becomes 
the heir of her deceased son, and in such a case the posses
sion of the property by the mother-in-law need not bo dis
turbed. If the family is divided, the daughter-in-law is the 
heir.—-Poona, February 5 th, 1858. .

A u th orities .—(1) Mit. Vyav. f. 50, p. 1,1. 7 ; (2 ‘ ) 1. 55, p. 2, 1. 1 
(see Chap. I. Sec. 2, Q. 4).

Remark.—I f  the father died before his son, the daughter-in-law is 
the legal heir, since her husband inherited from his father, and she is, 
on  failure of issue, the nearest heir to her husband, If, on the eon- 

. trary, the son died beforo bis father, tho mother-in-law inherits the 
family property from the latter. See tlje next question. The prefer., 
ence of the mother to the widow by some caste-lnwshas been noticed 
above, Q. 1.

Q. 20.—A man died, leaving a widow; subsequently bis 
son also died, leaving a widow. The daughter-in-law sued 
her mother-in-law for the ancestral property. Can she do 
so ? '

A.—In default of male issue, a man’s'widow is his heir.
The daughter-in-law, therefore, has rightly-sued her mother- 
in-law.—Tanna, February 14th, 1852,

A uthorities.—(1) Mit. Vyav. f. 50, p. 1,1. 7 ; (2*)f. 55, p. 2, 1.1 
(see Chap. I. See'. 2, Q. 4); (3) Viramitrodaya, f. 105, p. 2,1. 4 (see 
A nth- 2); (4*) Manu, IX. 185 ( s e e  Chap. II. Soc- i , Q. 1). .
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Q. 21.—A man died without issue, leaving a widow and 
mother. The deceased’s property consists of an ancestral 
house. It is in the occupation of the widow and the mother.
Are both heirs ? or if only one, which of them is heir of the 
deceased ?

A.—If the deceased was separate and had received his 
share of the family property, his widow inherits his property.
If the deceased was not separate, both his mother and 
widow are his heirs. If the wife conducts herself virtuously, 
supports and serves her mother-in-law, she will have the 
hotter right of the two to inherit the property; but if the 
wife does not behave in this manner, the right of the mother 
will bo superior.—Alimedabad, September 12th, 1851.

ArnioiUTlEs.— (1) V ya v . May. p . 134, 1. 6 :—
“  L et the w idow succeed to her husband’s wealth, provided she be 

chaste.”  (Borrailaile, p. 100 ; Stokes, IT. L. B. 84.)

(2) V yav. May. p. 136 ,1 .7 ,; (3) p. 136, 1. 4 ( see Chap. I . Sec. 2,
Q. 11).

R em arks .—1. I f  the deceased was separate, the w idow is his heir.
2. I f  he was undivided, and male mem bers of the fam ily are alive, 

she can only claim maintenance.

3. The mother has in either case on ly  a claim to m aintenance.

Q. 22.—A widow adopted a son, who died after his mar
riage, The questions are : Who will be his heir, his 
adoptive mother or his widow ? Which of the two can adopt 
a son ? and if each of them adopt a sou, how shall the 
property bo divided between the sons ?

A ,—The deceased, though adopted by the widow, became 
he r  of her husband. On his death his widow is the last 
heir. She, therefore, has the right to adopt a son, and her 
adopted son can perform the funeral rites for his mother, 
as well as for his grandmother. The mother-in-law, there
fore, cannot, unless there is a good reason for it, adopt a son.

Sadr Addlat, April 12th, 1850.
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A uthorities.— (1*) Maim , IX . 141 (aee A u d i. 2) ; (2*) Datt. M ini, 
p. 36, L 10 (see Chap II . See. 2, Q. 3 ) ;  (3*) Mit. V yav. f. 55, 
p . 2, I. 1 (see Chap. I .  Sec. 2, Q. 4),

Q. 23.—There are a daughter-in-law aud her mother-in- 
law. The husband of the former died, and the question is,
■who should colleeb the debts due to him ?

A .—It is enjoined in the &astra that the property of a 
person who died without issue, and who had declared him
self separate from the other members of the family, goes to 
the widow, and that the property of a person who died with
out issue, but had not declared himself separate, goes to his 
mother. In the case under reference the debt should be re
covered by the mother-in-law.

Hutnagwi, October 14th, 1847.
A uthorities.— ( 1) V yav. May. p . 136 1. 4 (see Chap. I. Sec. 2,

Q. 1 1 ); (2) Mit. V y a v . f. 51, p. 2, 1. 5 ;  (3*) f. 55, p . 2, 1. 1 (sea 
Chap. I. Sec. 2, Q. 4) ; (4) Mann, IX . 217.

B emabk.— T he w idow  of the last deceased member o f  an undivided 
fam ily  inherits, in  preference to the w idows o f all pre-deceased mem
bers. (See Questions 18,19 and 24.)

Q. 24.—A man died, leaving a widow and mother. The 
widow is a minor of about eight years. The mother declared 
herself to be the heir, and took charge of the banking 
business of the deceased. The question is, whether tho 
mother or the widow has right to the man’s property ?

A . —When a man has separated from other members of 
Iris family, his wife alone has a right to inherit his property 
after his death. As, however, the deceased had not sepa
rated from his parents, his mother has rightly assumed the 
possession of his property. On the death of the mother-in- 
law, her daughter-in-law will succeed her as heir.

Ahmedabad, March 26th, 1850.
A uthorities.—(1) V ya v . May. p. 95, 1. 5 ;  (2*) M it. V yav. f. 55, 

p. 2, 1. 1 (see Chap. I . Sec. 2, Q. 4 ) ;  (3) Vii'am. f. 194, p. 2, 1. 4 (set 
Chap. II. Sec. 6 a , Q. 14).
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Remark.—The deceased person’s wife inherits. But as she is a 
minor, she will be under the guardianship of her mother-in-law, if 
the latter is a fit person, and if no male blood relatives of the hus
band are living. (See Act No, XX. of 1864; Act fx .  o f 1861.)

Q. 25.—A man of the Gavali (milkman) caste left at his 
death some money to be recovered from a debtor. His 
mother obtained a decree, and attached some property 
belonging to the debtor. There is a widow of the deceased, 
who, though a “  Lagoa” wife, did not live with her husband 
during his life-time. The mother-in-law on this ground 
contends that her daughter-in-law has no right to the pro
perty of the deceased. What is the law on this point ?

A.—If the daughter-in-law, though living in her mother’s 
house, has maintained her good character, and is of a proper 
age, she can recover the debt. If she has a bad character, 
or has married another husband, she cannot claim any 
property of her husband.—Sholapoor, March 27th, 1854.

AuTiroamES.—(1) V jav. May. p. 134,1. 4 (see Aufch. 4 ); (2) p. 134,
1. 6 (see Chap. II. Sec. 6a, Q. 21); (3*) p. 137, 1. 7 (see Chap. II,
Sec. 6 a , Q. 11); (4) Mit. Vyav. f. 55, p. 2, 1. 1 (we Chap. I. Sec. 2,
Q. 4).

Q. 26.—A man died, leaving a widow, a son, and a 
daughter-in-law. They all lived as an undivided family; 
afterwards the son died. The right of inheritance is contest
ed between the mother and the daughter-in-law. The ques
tion is, which of these is the heir ?

A.—According to the Sastra a man’s son and widow have 
a right equally to share his property. If the son is dead, his 
wife has a right to inherit her husband’s share of his father’s 
property. Tho mother-in-law has no right to it. If the 
father’s property has not been divided between his widow 
and son, the daughter-in-law cannot claim her share. If, 
however, she pleases her mother-in-law and induces her to 
assent to a division of her property, she may obtain a share.

' ■ GoV \ .



If fche daughter-in-law cannot please and induce her motlior- 
in-law to consent to a division, and if the mother-in-law 
withholds her consent, the daughter-in-law cannot get her 
share. The mother-in-law will, however, be bound in such 
a case to maintain her daughter-in-law. On the death of 
the mother-in-law the daughter-in-law will inherit her pro
perty.—Ahmedabad, October 21st, 1845.

A u th orities .—(1) Yyav. May, p, 136, 1. 7 ; (2) JMit. Vyav. f. 55, 
p. 2, ]. 1 (see Chap. I. Seo, 2, Q. 4).

Remark.—A mother receives a share of her husband’s property only 
if  either there are several sons, and these divide after the father’ s 
death, or if a son assigns some of his father’s property to his mother 
instead of giving her maintenance. Neither the one nor the other 
condition seems to exist in this case. The mother has, therefore, after 
her son’s death, only a right to maintenance. The daughter-in-law 
on the other hand, inherits her husband’s property.

Q. 27.—When a man dies after the death of his son, will 
the man’s or his son’s widow bo his heir ?

A.—The father’s widow is the heir. Her daughter-in-law 
is entitled to a maintenance only.

Khandesh, September 7th, 1858.
A uthorities.—(1) Vyav. May. p. 134, 1. 4 (see Autb. 3 ; (2) p.

136,1. 4 (see Chap. I. Sec. 2, Q. 11); (3*) Mit. Yyav. f. 55, p. 2, 1. 1 
(see Chap. I. Sec 2, Q. 4).

Q. 28.—A mother-in-law and her daughter-in-law live 
together as a family united in interests. They possess some 
ancestral property. The question is, how the women should 
share it ?

A .—Each of the women should take a half of the property.
If the property was acquired by the husband of the mother- 
in-law, she must be considered his heir, and entitled to all 
his property. In this case the daughter-in-law can claim 
a maintenance only from her.

Sadr Adalat, September 11th, 1852.

<SL
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A uthority.— M it. Vyiw . f. 55, p. 2,1. 1 (see Chap. I . See. 2, Q. 4).

R emark.—Tbo widow whose husband died last is the lawful owner 
of the property. The other is entitled to  maintenance only. As to the 
Shstri’s opinion that the daughter-in-law is entitled to naintenance, see 
the Introd. pp. 246, 248.

Q. 29.—A man died, leaving a widow and mother. Tlio 
question is, which of these is the heir ?

A —If the widow is a chaste woman, she is the legal heir 
of her husband. If her character is not good, she will be 
entitled to maintenance only.—Surat, November 7th, 1845.

A im toa m .— MitaksharA, f. 55, p . 2, 1.1 (see Chap. I . See. 2, Q. 4).

Q. 30.—A man died. His young wife is under tlio pro
tection of her father. A separated uncle and cousin of tlio 
deceased state that they are the heirs to the property of the 
deceased, and that they would support the widow till she 
should marry another husband. The question is, who is the 
heir ? The father of the girl has passed an agreement to 
the uncle and the cousin of the deceased, that they should 
take one-half of the deceased’s property, and permit tlio 
widow to take the other half. Has the widow’s father a right 
to pass such an agreement ?

A.—The widow is the heir to the deceased’s property.
The other relatives have no right to contest her heirship on 
the ground that she is likely to be remarried. Her father 
has no right to pass any agreement of the kind described in 
the question.'—-Khandesh, October 20th, 1849.

Authority.—M it. V yav. f. 55, p. 2 ,1 .1  (see Chap. 1. See. 2, Q. 4).

Q. 31.—A representative of a branch of a family passed 
an agreement to one of two individuals of another branch of 
the same family, whereby he stipulated that he should have 
his name entered on tho records of Government in regard to 
certain lands. Of these two individuals, one died, and tho 
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other left the country and was not heard of. The widow of 
the former represents the branch. The question is> whether 
the widow or the person who passed the agreement is the 
heir of her deceased husband ?

A .—Those who take meals and carry on their transactions 
separately, must be considered members of a divided family. 
According to this description, the person who passed the 
agreement and the two individuals of another branch appear 
to be separate in interest from each other. The widow will 
therefore be the heir of the deceased.

Ahmednuggur, April 2 6th, 1847.
ArTHOHiTi-BS.—(I) Vyav. May. p. 134, 1. 4 (see Auth. 7); (2) 

p. 129,1. 2; (3) p. 129, 1 .4 ; (4) p, 1.40, 1.1; (5) pi 134,1. 6 ; (6) 
p. 187, 1. 7; (7*) Mit. Vyav. f. 55, p. 2, 1.1 (see Chap. I. Sec. 2,
Q. 4).

Q. 32.—A man held the Watan of a priest, called the 
“  Yajanuina-vritti.”  He died, leaving a widow and a sister.
A person, of whose family the deceased was the priest, made a 
“ Dana/’ or religious gift, of a bed. The sister received it.
The question is whether the widow or the sister has the 
right to the emoluments of the office of the priest ? Can 
a man make a “  Dana”  of a bed to any other person besides 
his priest, and if he cannot, is the giver or the receiver 
responsible for it ?

A.—In this case the widow is the heir, and so long as she 
.is alive the right of receiving gifts 'belongs to her. The 
sister has no such right, but she cannot be prosecuted for 
receiving that which a man chose to give her. The man 
may, however, be sued on that account.

Ahmedahad, July 24th, 1856.
Authorities.—(1) Vyav. May.p. 134,1. 4 (see Auth. 3); (2) p. 140,

1. 1 ; (8*) Mit. Vyav. t. 55, p. 2,1. 1 (see Chap. I. Seo. 2, Q. 4).
Remarks. ,See Book I. Chap. II. Sec. 7, Q, 1. As to the customary 

laws governing the relations between such classes or persons as 
priests and astrologers and those entitled to their ministrations,
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reference may be made to Bamodar Abaji v. Martand Abaji, (a) and 
to Vithal Krishna Joshi v. Anani Ramehandra. (A) In some oases, . 
though the amount of the fee payable by the layman is not fixed by 
law, yet a parting with some property is essential to the efficacy of 
the ceremony performed, (c) The right to tho fees and offerings 
thus becoming due from particular families or classes is regarded 
aa a family estate, inalienable usually to persons outside the family, 
but transferable within the family, and a subject for inheritance and 
partition like other sources of income. Thus it is that oven a widow 
may be entitled under the customary law to the offering by which 
on a particular occasion a client of the priestly family has to obtain 
a spiritual sanction to some secular transaction, or simply to acquire 
religious merit. The requisite ceremonies have in such cases to be 
provided for by the appointment of a qualified officiating substitute.'
An intruder subjects himself to an action for damages, as tho re
ported case shows. Whether a suit lies by the representative of the 
priestly family against an individual who fails to make the proper 
offering, depends on the particular legal relation subsisting in each 
case. (d)

Q, 33.—-To whom does the ancestral property of the de
ceased go by the right of inheritance, to his wife or his 
daughter-in-law ?

A.—If a father dies first, his son becomes his heir, and 
after the death of the latter his wife succeeds him. If, how
ever, the son dies before his father, the father becomes his 
heir, and on his decease the father's wife succeeds him.

Poona, July 10tit, 1858.
A uth ority .—*Mit. Vyav. f. 55, p. 2 ,1 .1  (see Chap. I. Sec. 2, Q. 4).

Q. 34.—Two men, A and B, of the Yani caste, lived 
together. A died, leaving a widow and a daughter. Can 
tho widow have a claim to recover her husband’s share ot 
the moveable and immoveable property ?

(a) II. C. P. J. 1875, p. 293.
(A) 11 Bom. H. C. It. 6.
(c) See Coleb. Lott, and Ess. vol. II. p. 347.
(d) See Khondo Keshav Dhadphale v. Babaji bin Apaji Gurrav, II.

C. P. J. 1881, p. 337, in which it was said that a temple servant had 
not a right enforcible against a particular worshipper.

_'
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A .—-As the property was acquired by both, each has a 
right to an equal share of it. The widow can therefore claim 
a moiety of the property.—■Broach, June 18th, 1851).

A u th o rities .— (1) k it . Vyav. f . 83, p. 2 , 1. 5
“  If (one o f the partners) emigrate or die, his heirs (t. «. sons, 

grandsons, tfec.) or paternal or maternal relations, if they appear, 
may take his property ; on failure of those, the king.”

(2) Mit. Vyav. f. 82, p. 2,1, 5 ; (3*) f. 55, p. 2,1,1 (see Chap. 1. Sec.
2, Q. 4) • (4) Mima T il l .  210.

R e m a r k .—The decision is right only under the supposition that the 
two Banias were not members of a united family, but only partners 
in trade.

Q, 35.—A deceased person has left two widows, one of 
whom is an elderly woman, and the other of 16 years only. 
How should they divide the deceased’s property between 
them ?

A .—Each of them should take a half.
Poona, April 80th, 1849.

A uthorities.— (1) Vyav. May. p. 134,1. 4 ; (2*) p. 1,37,1. 5
“  But if there bo more than one (widow) they will divide it and 

take shares.”  (Borradailo, p. 103 ; Stokes, H. L. B. 86.)
Remark..— See also the note at page 52 o f Stokes’ II. L. Books. It 

would seem that they take jointly according to the cases in Norton’s 
Leading Cases, page 508. See the Introd. p. 103. See also infra, 
Chap. IV . B. See. 6, II. c, Q. 1; and Bhagivandem Doobey v. Myna 
Baee. (a) The (klstri at 2 Str. H. L. 83, 90, agrees with the view 
taken above, p. 103.

Q. 86.—A deceased man has left two widows, the elder 
of them has two daughters, and the younger has no child 
whatever. The property of the deceased has passed into the . 
hands of the elder widow. Can the younger widow claim a 
share of the property ? And who has the right to adopt a 
son ?

(a) 11 M. 1. A. 487.
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A.—The younger can claim a share. The right of adop
tion belongs to the elder.—Poona, March 31sf, 1852.

ArruorariES.—(1) Vyav. May. p. 137,1. 5 (see Chap. IT. Seo. 6a,
Q. 35)( (2) Samsk&ra Kaustubha. (See Bk. III. Adoption.)

Q. 37.—A' deceased husband has left two wives, one 
married by the “  Pat ”  and the other by the “  Lagna ”  cere
mony. Which of these wives will be his heir ?

A.—According to the SAstra, both are wives and heirs.
Poona, August 7th, 1847.

Authokitibs.—(1) Yyav. May. p. 134,1. 4 (see Auth. 2); (2*) Mit.
Vyav. f. 55, p. 2,1. 1 (see Chap. I. Sec. 2, Q. 4).

Rejuabks.—According to tho strict Hindu law of the higher oastes, 
the remarriage of widows is null, and, apart from caste custom, no
thing more than concubinage, and consequently the Lagna-wife alone 
can inherit. But as by Section I. Act, X V . of 1856, the remarriage 
is legalized,.® Pat-wife has perhaps the same rights as the Lagna-wife 
under Section V.

2. The Pat-wife’s son is legitimate and capable of inheriting, but in 
1858 tho Dharwar $&stri assigned to him a placo below the previous
ly adopted son, who was himself postponed to tho son by a ‘ Lagna’ 
wife, though born after the adoption. The parties seem to have been 
Lingayata. It. A. 26 of 1873, Basanagaoda v. Simna Fateeeragaoda.

Q. 38.—-Is a man's Pat-wife or the Lagna-wife his heir ?
A.—The Lagna-wife is the heir. The Pat-wife is not. A 

Pat is not a legal and ceremonial marriage. It is performed 
without reference to the appearance of the planets Venus 
and Jupiter, and in defiance of the situation of other stars, 
and of tho prohibition of certain days for tho performance 
of marriage.'—Dharwar, September 21s/, 1855.

AfTitoitrriBS.-*-{l) Vyav. May. p. 134, 1. 4 (see Auth. 3); (2) p.
. 136, t.j4; (3*) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Soc. 2, Q. 4).

Rbmabk.—See Question 39, with reference to which the answer 
woiild be wrong as to members of a caste recognizing P&t marriages.

1 \
. ' \  * »



Q. 39.—A deceased person has left two widows, one by 
“ Lagna” and another by “ Pat.”  The latter has a daughter 
who is married. Is the “ P&t”  widow entitled to the whole 
or a portion of the deceased's property, or to a maintenance 
only ?

A .—Both the widows are equally entitled to the husband's 
property, which should therefore be divided between them, 

Poona, December 28tli, 1848.
Aimicuuir,—Mit. Tyay. f. 55, p. 2 ,1 .1  (sea Chap. I. Sec. 2, Q. 4).
R emark.— Sec Question 35.

Q. 40.—A. deceased man has two wives, one by “  Lagna ”
(the first marriage), and the other by “ Pat,” (remarriage as 
respects the woman). The former has daughters, to whom 
the man has transferred his property as a gift. The ques
tion- is, whether the daughters or the “  Pat' ’ wife will be bis 
heirs ?

A .—The “ Pat ”  wife is the nearer relation and better heir 
of the deceased than his daughters. There is scarcely any 
difference between a “  Pat ” and “ Lagna”  wife.

Khandesh, February 6th, 1848.
A uthoiuties.—( 1) Vyav. May. p. 134,1. 4 (see Anfch. 8) j (2*) Mit.

Vyav. f. 68, p. 2,1. 16 (sea Chap. II. Sec. 3, Q. 11); (3*) f. 55, p. 2,
1. 1 (see Chap. I. Sec. 2, Q. 4).

R emarks.—I f  the deceased kept back enough of his property to 
maintain his widow, the gift of the rest to his daughters is valid.
But if he left his widow unprovided, the gift is ineffectual, and as 
according to Section I. of Act. X V . o f 1856 the Pat marriage is legal, 
his widow will be his heir, provided that the mother of his daughters 
bo dead. Should she bo still alive, both the widows will inherit.

2. A  widow remarrying remains personally liablo on a bond 
executed by her. (a) A  married woman contracting jointly with 
her husband is responsible only in her stridhana. Narotam Lalabhui 
v. Nanka Madhav, Bom. H. C. P. J. 1882, p. 161; Natlmbhai Bliailal 
v. Ja-vher Raiji, I. L. B . 1 Bom. 121; Govindjiy. Lahmdas, lb . 4 
Bom. 318.

(o) Ndhdlchand v. BdiSMvd, I. L. R. 6 Bom, 4?0.
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Q. 41.—A man had two wives, one by “  Lagna” and the 
other by “ Pat.”  He married arthird by “ Pat.”  This last- 
mentioned woman had not taken the leave of her first hus
band to contract a “ Pat”  marriage with the man. She 
gave birth to a daughter. Can this daughter succeed her 
father after his death ?

A .—It is not legal for a woman to enter into a “  Pat ”  
marriage without having previously obtained permission of 
her husband, unless he is dead. The daughter, therefore, 
can have no share in the property of tho deceased father.
But as she was the result of tho “  Pat”  marriage, the heirs 
who will take the assets of tho deceased must support her.
The “  JLagna”  and the first “  Pat ”  wives will be the heirs of 
the deceased, entitled to take all his property.

Sholapoor, October 19th, 1852.
A uthorities.—(1) Manu Y. 147; (2) Vlramitrodaya, f . 157, p. 2,1.

11; (3) Mit. Achara, f. 12, p. 1,1. 4 ; (4) Yyav. May. p. 239, 1. 3; (5) p.
137, 1. 5; (6*) Mit. Yyav. f. 55, p. 2, 1. 1 (see Chap. 1. Sec. 2, Q. 4) ;
(7*) f. 57, p. 1,1. 5 (see Chap. II. Sec. 3, Q. 3).

Remarks.—(1) As the husband of the second “  Pat-wife”  is still 
alive, tho woman cannot be called correctly a “ P&t-wife,”  but is an 
adulteress and concubine. As a concubine she has no right to 
inheritance, bat only to maintenance for herself and her daughter 
from, the heirs of the man under whose protection she lived. Tho 
concubine of a late proprietor is entitled to maintenance from his 
heirs, (a) and a sufficient portion o f the estate may be invested in 
order to provide tho requisite incomo during her life. (5)

2. The recognition of a natural son by his father confers on him 
that status, though ho was not born in the father’s house or of a 
concubine having a peculiar status therein, (c)

3. Illegitimate children of the Sddra caste inherit the estate of 
their putative father, in default of legitimate children, (d)

(a) Jlhemkorv. Vmiashankar, 10 Bom. H. C. R. 381.
(5) Vrindavandas v. Yamimabai, 12 Bom. II. C. K. 229.
(c) Mnthuscmmy Jagavera Yettappav. Vencatasivara Yeitaya, 12

M. I. A. 220.
(d) Inderun Valungypoohj v. Ramamwmy Pandia et al, 13 M. I.

A. 141.



Q. 42.—A man died. His Lagna-wife had lived separate 
from 1dm. The man kept a woman. His property has 
passed into the hands of his mistress. The question is, 
which of the two women has the right of inheritance ?

A.—If the deceased has left no sons, grandsons, or other 
nearer heirs, the Lagna-wife has the right to inherit the pro
perty of the deceased. The mistress cannot lay any claim 
to it.

Poona, March 20th, 1855.
Authorities.— (1) Vyav. May. p. 134,1. 4 {see Auth. 3); (2) p. 131,

1. 6 ; (3*) M t. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4).

Q. 43.—-A Kunabi died, leaving two widows, A and B, 
one of whom, A, he had married as a virgin, and B as a 
widow. Can A  mortgage her husband’s Miras land ?

A.—According to the Sastra, A is the heir of her husband, 
and she can therefore mortgage his Miras land.

Poona, September 22nd, 1860.
A uthorities.—(1) Vyav. May’ , p. 137, 1. 7 (sec Chap. II. Sec. 6a,

Q. 17); (2#) Nirnaya Sindhu (see Chap. II. Sec. 8, Q. 5).

Q. 44.—A Lingayat married a virgin A, and a widow B. 
Which of them has the power of selling his immoveable 
property ?

A.—A has the chief power of disposing of his property . 
Dharwar, December 3rd, 1856.

A u t h o r it ie s .— (1) Mit. Vyav. f. 55, p. 2,1. 1 (see Chap. I. Sec. 2,
Q. 4 ); (2*) Vyav. May. p. 137, 1. 7 (see Chap. II . Sec. 6a, Q. 11); 
(3*) Nirnaya Sindhu. (See last Question.)

Remark.—The marriage of the widow B to the deceased would 
be perfectly valid, the Lingayats ranking only as of the SAdra 
caste, (a) (S ee  Q. 35, 40.)

(a) See next Section, and Copxtt Narhar v. llanmant Ganesli, I. L.
R. 3 Bom. 273.
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SECTION 0.—WIDOW.
B.—RE-MARRIED.

Ihtroductor* Remarks.
The remarriage by Pat is so foreign to the purer Hindfl notions, 

that the simple ceremony (Natra) cannot be performed for a woman 
who has not been married before. The same rule applies in some 
castes to males ; in others a mere symbolical marriage of a man to a 
Sami tree or a cotton image qualifies him, though a bachelor, to take 
a previously married woman to wife. Such is the rule amongst the 
Surat Soothar Panchalis, Lohars, Malis, Khumbars, Dhobis, 
Mochis, and others who answered Mr. Borradaile’s inquiries.

In some of the Dekhan castes, on a widow’s marriage she has to 
give up to her first husband’s family'all her property except a prtti- 
datta or gift from her own family, (a) The nature of this property 
is discussed under the head of Stridhana. Property in a wife is 
argued against by Mlkantha (6) in terms which imply that by some of 
the learned even it was asserted. Such property would of course 
imply the wife's incapacity for property except a peculium in the 
proper sense. It would account too for the rule o f some castes, that 
he who takes the widow, a part of the familia of a deceased, becomes 
thereby responsible for all his debts. See Introd. pp. 165, 271, 282.

Amongst the Jats of Ajmir, custom requires that the member of 
the community who marries a widow shall repay to the family o f the 
deceased husband the expenses of his marriage, (c) We have here a 
trace of a joint interest of the family in the wife or widow of each 
member of it which has been found to prevail in widely separated 
parts of the world. Without discussing the causes of this custom, 
we may perhaps gain a clearer view of the position of the widow, 
especially amongst the lower castes, by a consideration of the various 
social conditions through which she has reached her present capaci
ties of freedom, complete or qualified, to dispose o f herself, and of 
succession to property.

The lovirate was at. one time an institution generally recognized in 
India, (d) “  It is declared, ” says Apastamba, “  that a bride is given

(а) Steele, L. C. 169.
(б) Vyav. May. Chap. IV. Sec. I. para. 10.
(cl Madia v. Sheo Baksh, I. L. K. 3 All. 385.
(d) Gant. X XV III. 22, 23, 32. As to the Vedic period, Muir, S.

T. vol. V. 459.
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to the family (of her husband, not to the husband alone).”  (a) ITenco 
the husband could once procure children by the agency o f a blood 
relative, (&) bnfc that “  is now forbidden on account of men’s weak
ness,” (c) “ the band (of a gentile relative like that of another is as)1 
that ofa stranger ; ”  “ the marriage vow is not t o be transgressedand 
“ the eternal reward to be gained by submitting to the restrictions o f 
the law is preferable to- obtaining offspring in this manner.”  (d)
In Manu again (e) it is said that connection by one brother with the 
wife of another is degrading, “  even though authorized, except when 
such wife has no issue” ;• bub in that case it is approved. ( / )  Kexfc 
follows a qualification of the rule limiting it to the procreation o f 
one child on a widow by a kinsman, and lastly a prohibition 
of the practice to the twice-born classes. It is placed on a level 
with the marriage of a widow; (p) and the only remnant- 
of the earlier law preserved by Mann is that commanding' 
a man to take his brother’ s betrothed on the death' o f her

(a) Apast, Pr. II. Pat. 10, Kb. 27, Compare the existing customs 
described in Tapper, Panj. Oust. Law, Vol. II, pp, 118,131, 189.

The p.iltu or dower of a widow is resumed in Gujarftb by the 
deceased husband’s family on her remarriage. They may in some 
castes escape from the liability to maintain' her by giving her a 
formal license to- remarry, without, which she cannot, according to the 
caste usage, form a second union. In moot instances a payment 
must be made to the family and in some to1 the caste.

(b) Gant. X V III. 4, 11. The Athenian heiress taken to wife by an 
aged husband was directed to supply his defects, should he prove 
unequal to his responsibilities, by the services o f one of his agnatic 
kindred. See Petit, Leges Attic, p. 444. Baudh&yana, Tr. p. 226, 
might seera not to- limit the choice of a subsidiary father to the 
family o f  marriage, but this appears from p. 234, Vasishtha XVII- 
S6 ss. 80, seem® to intend that one of the- family assembly shall be 
chosen.

(e) i e :  their incapacity now to resist the demoralizing effect of 
practices which would have left the higher sanctity of their prede
cessors unharmed. Comp. Apast. Tr. p. ',131.

(d) Apast. ?oo. cii. \
. (e) Chap. IX . 58;ss,120, 121,143-147; Chhp. III. 173. Naradadoes 

not impose this condition. Pt. II. Chap.' X U , See. 80 IfX,'
( / )  See.too Mjt.,Chap. TT. Sec. 1, paras. 10-12, 18, 19.
fa) On this comp. Apast. Transl. p. 130, and Virata. Tr. p. 01,
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(intended) husband, in order to procreate one child. («) A similar 
rule is found in TNTarada, Pfc. II. Chap. X II. 80, 81, 85, 86,. with 
the condition o f authorization by the relatives, failing which the 
•offspring will be illegitimate, (ft) Provision is made by Y&jBaval- 
kya (c) for the soii thus begotten (kshebraja1) next to the son o f the 
appointed daughter as heir to the nominal father, (d) By Yasishtha 
he is made to precede the appointed daughter, (e) The idea of a 
woman’s leaving her family of marriage and of sacrifice by marrying 
into another was one that to a Brahman would appear far more 
monstrous than a simple succession of a brother or kinsman to the 
right of one deceased over his wife. ( / )

The custom, softened as we have seen and gradually discredited 
amongst the higher castes, has been preserved amongst the less 
•civilized tribes down to our own day. Many instances of it are 
given in Mr. Rowney’ s book on the Wild Tribes of India. It seems 
itself to have sprung far) from an even coarser usage of polyandry (A) 
which still subsists amongst the aborigines o f India. (*)• The wife- 
at one time held iw common, passes oa her sole owner’s death as

(«) See Yiram. Tr. p. 108 ss.
(6) The viniyoga, or disposal of the widow by the husband’s family, 

provided for in Narada, Pt. II. Ch, XIII. para. 28, isa disposal o f her 
to  another lord.

(e) II. 128 ss ; Mit. Chap. I. Sec. XI. paras. 1, 5.
(cl) See Mit. Ch. I. Sec. X.
(a) Vasishtha XVII. 14, 15,
( / )  Comp. Tupper. Panj. Cast. Law, Yol. II. p. 125, 131, 174. It 

seems that some Brahmans have adopted or retained the levirate, 
ib. 132.

(g) See M. Muller's Hist. Sansk. Lit. p. 46 ss.
(A) See as to Seoraj, Lahoul and SpitLMr. Topper’ s Collection, Panj.

Oust. Law, yol. II. 186-188. To this custom perhaps may ultimately 
be referred the passage of Mann IX . 182; “  If among several brothers 
one have a son born, all are by his means fathers of a son.”  Though 
this is referred by Kulldka and other comparatively recent writers to 
adoption as prevented by the existence of a nephew, such could not 
have been the purpose when it was first uttered. For the polyandrous 
customs of the Tothiyars and Nairs, see Dubois, Manners, &c., p. 3; 
and above, p. 289.

(i) As once in Britain, See Cmsar De B. G. V. 14.

%
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property to his brother, (a) In many oases she is a valuable pro
perty, as by tribal custom she has to do all or nearly all the agricul
tural work, (S) sometimes even the son has to take all his father’s 
widows as his own wives, with the exception of his own mother.
There, is probably some mixture o f humane feeling in such rules, aa 
they provide a home for old widows, while thoy give the heir the 
benefit of the younger ones, (c) but,they belong to a constitution of 

• society in which women areuiot yet regarded to fully the subjects of
rights. Amongst the Jews the levitate was part of a system in 
which a man’s wife was regarded as his property, and ho 
might sell his family, subject to return at the jubilee year. The 
capacity of daughters as heirs was grafted on to this system by a 
special revelation, and accompanied by a necessity of marrying 

, within their own tribe, (d) In India their right grew out of the 
developed system of ancestor worship through their capacity to 
produce sons who could sacrifice to (hoir fathers’ manes. The 
widow’s right grew out of her participation in her husband’s do- 

. ' mestic sacrifices, (e)
Such rights as these imply progress beyond the stage at which 

women were more chattels, and when the law made no provision 
for them except by handing them over to a second master on 
the death of the first,; ( / )  but the traces of the earlier system are

(а) Amongst the Thiyens in Malabar an unseparated brother takes 
to wife the widow whose favours as wife of his brother he previously 
had a right to share.

In  Spiti a brother even leaves a monastery to take his brother’s 
widow and other property. Wo ceremony is thought necessary.
Here however Thibetan influences are to be recognized. iSVPanj,
Oust. Law, II. 189. For the semi-Afghans of Peshawar, ib. 228. See 
McLennan’s Studies in Ane. Hist. p. 158 ss. In llolitak the only 
Khrowa or widow’s remarriage recognized as proper is that to her 
late husband’s brother. See Rohtak Settlement Report, p. 6k.

(б) See Panj. Oust. Law, p. 194.
(c) See Tylor, Anthropology, 404; Tupper, Panj. Oust. Law.

, Y ol. II. p. 125.
(d) Numbers X X V II. 1,7; X X X V I; Lev. X X V . 10; Milman’s 

Hist, of the Jews, Ilk. V.
(e) See Maim IX . 45, 86, 87; III. 18, 262; Mit. Chap. II. Sec. I,

para. 6. • \
( / )  Comp, the idea of the Vazirs that a woman is a chattel as 

• much as a cow- Panj. Cust. Law, II. 236. ,r  .

, • - 
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still plainly perceptible in the texts, and even more so in the 
customs of tribes and castes. It is not a wife in genoral whom 
the Smritis make a real heir; it is only the “ paint,”  a sharer 
in her husband’s sacrifices. We can see the capture of wives 
succeeded by the sale of daughters, and this by their endowment 
when they had to be in some measure provided for otherwise than 
as mere slaves in their husbands’ families; and then again their 
elevation to the rank of heirs to their husbands as competent to per
form their Sr&ddhs, But the older spirit reasserts itself, in cutting 
down the widow’ s interest to a life enjoyment, and then extending to 
all female successors a single dubious text which in terms applies 
only to widows. Tribal usage, generally oppressive to females in 
proportion to lowness in the scale of progress, has still in several 
instances hit on alleviations, of their lot, and on means of giving 
them dignity and social status, which suggest that civilization might 
possibly have been worked out on quite a different type from that 
which has in feet prevailed. Side by side with the transfer and 
devolution of women as chattels amongst some tribes, (a) we find in 
other tribes, from, the Garos and Khasias north of Assam to the 
Nayars of the south, a system of exclusive female kinship. The 
Khlisya Chief and the Rajah of Travancore alike succeed to their 
maternal uncles, and a sisterless and nephewless man has to adopt 
a sister to provide him with legal heirs, who are not according to 
custom the song of her husband. The Garo has to earn a place by 
service in his intended fathor-in-law’ s household. The scriptural 
example is sometimes followed in the Dekhan also, (6) The Koche 
bridegroom becomes a dependant of the bride’s mother, (c) In some 
of these cases it is impossible to discover any degradation of the 
physical or moral being of the tribesmen below that of others placed 
in similar physical circumstances, (d) but the arrest, in all of them, 
of progress at a certain stage suggests the unfitness of these social 
.schemes as a basis for a high form of civilization.

(a) See ltowney, Wild Tribes of India, passim.

(b) Steele, Law of Castes, p. 165.
(e) A similar custom in Sumatra is described in Marsden’s His

tory, p. 262, quoted Lubbock, Orig. Civil, p. 53. In Kulu and Spiti 
(Panj&b) a son-in-law is commonly taken into the family of a sonless 
man, Panj. Oust. Law, vol. II. pp. 186, 190. Similar to this is the 
custom of lllatom in Bellary and Karnool, see Hanumantamma v.
Rama Reddi, I. L. B. 4 Mad. 272.

(d) See Panj. Oust. Law, vol. II. 195.
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I. lie Chundav.md or patnibli&g, prevalent alike tlunWh not gene- * 
ral (a) in Madras and in the Pan jab, by which the property is 
distributed equally to each wife and her offspring, has probably 
descended from a state, of which there are still instances) of combined >
polygamy and polyandry coupled with a distinct recognition of 
women as the subjects of rights, a respect for them as the sources of 
families, and a tracing through them of all heritable rights in males.
This was adopted into the Brahmaiucal system so fiir that .the estate 
was first divisible according to the mothers o f the different classes, 
but the later development which forbade the inter-marriage of differ
ent classes (b) has deprived the rules in the present day of any practical 
application except under some special custom of which the instances 
are rare if not unknown. Some other traces of female gcntileahip 
remain, (o) which are noticed elsewhere. Id)

Amongst the lower tribes of the Bombay Presidency, the tribal 
ownership of property which in one form or another subsists in 
Malabar and in the Punjab, is not to be found, owing chiefly perhaps 
to the absence of external pressure forcing the members into close 
nggregation rather than to a progress beyond the stage of common 
proprietorship. The advanced Brabinimical law has had so much in
fluence that the levitate in any form is not admitted as it still is in

(a) Panj. Oust. Law, vol. II. p. 202.
(ft) With this prohibition may be compared the expulsion from his 

tribe to which a man is still subject for marrying out of it in the 
Panjab (Tuppor, Panj. Gust. Law, vol. II. p. I l l ,  122) and elsewhere; 
the penalty of death imposed by the Theodosian Code on a Jew who 
should marry a Christian, and that of burning alive for the Christian 
who should take a Jewess as his mistress. See Eecky, Ilist. of Ration
alism, vol. II. 13, 275; Milm. Hist. Lat. Christ. Bk. III. Chap. Y. ; 
Bollinger, First Age of the Church (Eng. Trans.) vol. II. p. 235; and . 
comp. Apastamba, Pr. II.Pat. 10, Kh. 27, 8, 9 ; Gautama, XXIII. 14,
15,32; Steele, L. 0. 170, 33; Dubois, Manners, &o., p. 18.

(c) Perhaps the succession of a daughter to a son of the same 
mother (Coleb. Dig. Bk. V . T. 225) may be referred to this. Comp 
the converse case, supra p. 285.

(d) See above, p. 284 ss. Inscriptions, giving the names of the 
mothers of princes, are not necessarily indicative of a rule of female 
gentileship, since, where polygamy prevails, some are still surnamod 
os of such and such a mother for the sake of distinction without any 
variation of the ordinary law.
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the Forth of India, (a) but purchase is common and a simulated cap
ture is not Unknown. The communal right of the family of marriage 
in women (b) hating given way to the notion of wedlock as areally 
connubial relation, but: ono arising in strictness only from a connec
tion by means of the family sacrifices not allowed to the lower castes, 
the quasi-matriinonial union in those castes is easily dissolved, and at 
the same time the pdt) marriage of a widow is allowed amongst 
Stklras to have full validity, (c) though so strongly condemned by 
the Bidhmanicnl low.

A  husband may generally dismiss a wife at will, giving a “ writing 
of divorcement;“  (d) which none of tlio higher castes are allowed to 
d o ; mere incompatibility of tempers isr a recognized ground of separa
tion. i (e) and a paramour buys the husband's rights for money. ( / )  
These rules show with sufficient plainness that those amongst whom 
they subsist have never risen to the Br&bmanical conception of 
marriage as a sacred and inseparable union, (g) Among some tribes 
and castes in Gujar&t a mere agreement dissolves tlio union; (&).« 
fine may be paid as the price of renunciation ( i ) by either party or by 
the husband only, (y) Custom allows a woman to abandon her 
husband and take another, (7c) subject only to the sanction of the 
caste. (I)

(ns) See Topper, Panj. Oust. Law, vol. II. p. 93 ss ; 0 . 8. Kirkpatrick 
in Ind. Antiq. for March 1878, p. 86; Kssari v. Samcrdhan, 5 N. 
W. P. R.

(b) See Topper, op. cii. p. 101. In some instances it is not (except 
snhordinfttoly! recognized, and the wife set free by her husband ia 
again sold by her father or her brothers.

(c) Ahmeunagar S4stri,6thPebruary 1850 MS; Steele, L. C. 166,168.
(d) lb.
(e) Op. cit. 169, 173.
(/>  op. tit. m .
(p) Comp. Dubois, Manners, &c., p. 136 ; and see Baudh&yana quoted 

above, p. 86.
(7t) Borr. MS. Bk. P. sheet 39, 57; G. Lohars, KhaJpa PattunidO, 47,
( i )  lb. sheet 52. Koombar 6, Vaghree 23.
(;') lb. sheet 56, 57, MS. G. Lohars, Sootars, G. sheet 40.
(Jfc) Comp. p. 104 above, as to the Rhonda. Amongst the Jilts of 

the Panjab it is said a woman may desert her husband and live with 
another man, her offspring by whom are regarded as legitimate, see 
Panj. Oust. Law, vol. II. 169.

(7) Beg. v. Bailee in Mathura Naikm v. E$u Ndihn, I. L. R, 4 
Bom. at p. 569.
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