xalel] SONS AND  GRANDSONS, 3

BOOK I.

INHERITANCE.

CHAPTER 1.

HEIRS TO A MEMBER OF AN UNDIVIDED
FAMILY.

SECTION 1.—BONS AND GRANDSONS.

Q. 1.—A man of the Stdra caste died. He has the fol-
lowing relations :—1 son of the deceaged’s eldest som, 3
younger sons, 2 brothers, and 1 cousin. The deceased re-
ceived a cash allowance from Government on account of
certain “ Hakka” and Ldj#ma (a) rights. It is anold ances-
- tral property. How should the certificate of heirship be
granted to each of them ? 'Describe his share. Ifit is not
an ancestral property, how should the share of each be
doeseribed in his certificate ¥

A.—~If the property wag acquired by the forefathers of
the deceased, and if it has never been divided before, it
should be first divided into two shaves, the one to be consi-
dered as belonging to the deceased’s father and the other
to the cousin’s father. Then the share of the deceased’s
father should be sub-divided into three shares, one to be
allotted to each of the three brothers including the de-
ceased. The deceased’s own share, which is } of 4, should
be divided again into four shares, one to be assigned to his
grandson and three to his sons.—Tanna, 16¢h April, 1852,

(@) Lovijimi.
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Aopioneiss (1) Mits Vv .80, vl 115 @)% 50, gdis ]
(se2 Auth. 3); (3) £. 48, p, 2, 1. 5 h Fally

“ Whatever else is acquired by the co-parcener himself withont de-
triment to the father’s estate, ag a present from o friend, or a gift ab
nuptials, does not appertain to the co-heirs (Colebrooke, Mit. p. 268,
Stokes, H. L. B. 384). It devolves as though there had beena
partition.” (a).

(k) Mit, Vyav. f. 44, p. 2, 1. 18 (s Chap. IT, Sec. 4, Q. 1.)

Remanks.~—1. The answer applies equally to the higher castes. |
Bhalehandra Sstri said the son of the wife first married was to be
yegarded as the elder, but this is not warranted by the Mitdk. or the
Vayay. May. See Steele, L. C. 40. j

9. Tor details vegarding *“indivisible or separate property,” see .
Pawrrion, Book TL.

8, TIu case the deceased had alone gequired the property in ques-
tion, it goes in equal shaves fo his sons and grandson,
4. An ungeparated son excludes separated ones. See Buajee
Bupoojes v Venoobdi. (b) fit
5 A son bornin wedlock ig held legitimate though begotten
before it. (o) : i '

6. A son may relinquish his share in the common estate tor
money. He then takes the place of a separated son. (d)

7. An elder son by a younger wife succeeds to an impartible
egtate in preference to a younger son by an elder wife. (¢)

8. A joint trade is joint family property (f). See Book IL. INTRO~
DUCTION. |

9. A joint trade loan is a charge on joint family praperty. (g)

() See Musst. Phoolbas Koonwar v. Lalle Jogesher Saloy, L. R, 4
1. A atp. 19,

(6) 8. A, No. 282 of 1871, Bom. H. ¢’ P. J. T, for 1872, No. 41,

(s) Colleetor of Thrichinopoly v, Lakhamani, L. R, 1T A, st p. 208,

(d) Balkrishna Trimbak v. Switribei, I. L. R, 3 Bom. 54. Séa below,
Chap. IL. § 1, Q. 6. ]

(e) Padda Ramappa v. Bangari Sherama, 1. L. R. 2 Mad, 256.

(f) Sémalbhai v. Someshwarel al, L. L.’R. 5 Bom. 38.

{g) Sheoji Devkarn v. Kasturibai, Bom, H. C. P. J. T, for 1830, p.
955 - Bemola Dossee v. Mohun Dosseo, I Li. R. 6 Cal, 792. Ses Coleb.
Dig. Bk. L. Ch, V. T. 182, 185, 186.
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SEGI‘ION 2.~-0THER MEMBERS OF AN UNDIVIDED
FAMILY. ,

Q. 1.—A man gob his son married and spent a good deal
' of money on his education. The son afterwards emigrated,
and was for a long time in service in another country, where
he acquired considerable property and died. Who will be
his heir, his father or his wife ?

A.—Whatever he may have given to his wife out of affec-
mon, or whatever may be her stridhana, belongs to her.
All the rest of the son’s property goes to his father.

Akmednuggur, September 29th, 1854,

AvrioriTiEs ~—(1) Vyavahira Maytkha, p. 153, 1. 2:—

¢ A wife, a son, and a slave are (in general) incapable of property,
the wealth which they may earn is (regularly) acquived for the man
to whom they belong.”” (Borradaile, p. 121, Stokes, H. L. B. 100,)

(2) Vyav. May, p. 151, 1. 1; (8) Vivamitrodaya, f. 221, p. 1, L. 10.

Revang.—Asg the son was instructed af the father’s expenge, the
‘property gained by him cannot be separate ag against the father,
unless acquired by means nof referable o the family estate. ' Sea
Book IL. “ ProrERTY smp-‘mcqunmn ?

Q. 2.—A father and his son were undivided. The. latter
died, and left a danghter and a wife.. Will these be his
heirs, or his father, or his brother, or his mother ?

A —All have an equal right to the estate of the deceased.
But the ornaments of the wife belong to her alone.

Dharwar, Oclober 10¢h, 1859,

Avruoriries.—(1) Mit, Vyav. {.65, p.2,1 1;(2) Vyav, May.f.
155, p. 4. '

Riyang—All the deceased’s propevty, as far as'it is nob separate
pr:operby (avibhdjyam), will go to the father, and be divided between
him and his gurviving gon on partition. See Question 1.

Q. 8.—IFf there i8 an ancestral ITnam in the possession of
five brothers, and some of them die without issue, will the
survivors inherit their shares ?

A —Yes.~Rutnagherry, September 15th, 1846,
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Avrnority.—Vyay. May. £.136; 1. 20— ; 1

* Among brothers, if any one die w:t.hout 1ssue, or entor a rehgmua
order, let the rest of the bret.hren dmde hig: wealth, except the
wife's separate properby.”  (Borradaile, p. 101, Stokes, H. L. B. p. 86.

Q. 4.—Who will be the heir to a demas\;e‘d brother ?

A.—1f the brother was undivided, his brothers will mhent
his property.
But if he was divided, his wife, etc., will be his heir.

Brothers who have divided and afterwards again lived
together are called “re-united.” If a re-united brother die
his re-united coparcener will inherit his estate. :

Poona, October 24th, 1845, _

Avrnonities.—(1#) Vyav. May. p. 136, 1. 2, (sce Chap. I, Sece. 2,

Q. 3); (2®) Mit. Vyav. £ 55, p. 2,1 1:—

#The wife and the daughters also, both parents, brothers likewise,
and their gons, gentiles, cognates, a pupil and a fellow sbudent; on
failure of the first among these, the next in order is indeed the heir
to the estate of one who departed for heaven hayving no male issue,
This rule extends to all (persons and) classes.” (Calebrooka, Mit,
P 92 ,Stokt,s,E[ L. B, 427.)

(3%) Vyav. May. p. 144, 1. 8 :—

“ Yijiiavallcya enumerates the order nf‘ those entitled to succeed to
the wealth of one re-united ; as of a re-united (co-heir) the re-united

(co-heir), so of the uterine bl other the ubrmnc brother,”” (Borradaile,
p. 112; Stokes, H. L. B. p. 93.)

Q. 5—A man died and left an ancestral Watan. Will his
widow or his younger brother inherit it ?

A.—1If the property 18 ancestral, and the brothers were
andivided, it will belong to the younger brother, though it
may have been entered in the records of Government in the
name of the eldest only. The wife has no right to it. {a)

Broach, May 14th, 1855.

(a) A vatan cannot be enjoyed by a female while males of the family
olaim it.—~dAnpoornabdi v. Janrow, 8. D. A, R, 1847, p. 74, following
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Avrronrmes.—(1) Mit. Vyav. £ 50, p.1;1.7; (2%) Vyav. May.
p. 136, 1. 2. (See Ch. I, Sec. 2, Q. 3.)

Q. 6.—Two brothers, Bhii and Bhhiddsa, possessed a
village. They gave to a certain Bhikiri Rimadatta four
bighas of land for himself and his heirs, Rima had four
gong, One of these sons died, and after him his son, leaving
a widow. The latter claims one bigha as the share of her
husband. Upon inquiry it appears that the land had not
been divided. Is her claim under these circumstances
admissible ?

A~—The claim is not admissible since the land was
undivided, The other three sons of Bhikéri Rimadatta
inherit their brother’s share.—Broach, May 18th, 1855.

Avruorrres.—(1) Mit. Vyav. £ 45, p. 1,1.1; (2%) Vyav, May,
p. 186,1. 2, (See Chap. I. Sec. 2, Q. 3.)

Remarks,—The brothers deceased were held to be represented by
their sons in g joint Hindd family in Bhagwan Goolabehund v. Kripas

an interpretation of 1832 on Bec. 20 of Reg. XVI. of 1827, But the
reason there given iz now no longer applicable. A female may
sncceed, Ch. IV. B, Seo. 1, Q. 12; Bdi Suraj v. Govermment  of
Bombay et al, and Bépubldi v. Bai Suraj ef al, 8 Bom. H. C. R. 83
A, C. J.; Bii Jetha v. Haribhas, S. A. No. 804 of 1871 (Bom, H. C. P.
J. T, for 1872, No. 38); The Government of Bombay v. Dimodhar Per-
mdnandbs, 5 Bom. H, C. R, 202 A. 0. J.; (comp. Keval Kuber v.
The Taluwhddri Settlement Officer, 1. Ti. R. 1 Bom. 586); Sayt Kom Nérw
Powdr v. Shrinwdsrae Pandit, Bom. H, C. P, J. ¥. for 1881 p. 270,
subject to the provisions of the Vatandars® Act, (Bom. Act 3 of 1874),
{There i nobt n general presumption in favour of the impartibility
of Vatan estates, He who alleges the impartibility must prove it.
Adreshappa v. Gurrushidappa, L. R. 7 1. A. 162, infra, Bk, IT. Introd.
§ 6 0,  As to the succession generally to inams and vatans, see Chap,
T1., Sec. 6 A, Q. 8, Remark ; and as to claims to inclusion amongst
the recognized vatandars, see Gurushidagavde v. Rudragavdati et al.
(L. I, R. 1 Bom. 531.) TIn Madras it is said that a woman cannob
hold the office of Karvam except nominally. Venkatrainwna V.
Ramanujasdmi, T. L. R. 2 Mad 312. She may perhaps appoint a
deputy, as in Bombay, under Sec. 51 of the Act above referred to.



 ram Anundran; (a) Debi Pershdd v, Thalowr Dial ; (b Bhnms?. Doss vs
Choones Lall (&), ! .

In Moro Vishwandth v. Ganesh Vithal (d) it was held that the vepre-
sentation. descends without limit when there is not sn interval of
more than three genorations between the deceased and his survwmg |
descendant.

Q. 7.—Three brothers divided their father’s property
and lived apart. But one room was left undivided, and
given to their mother asa dwelling place, Ouve of the bro-
thers died, leaving a widow. Then the mother of the bro- .
thers died. The widow claims a third of the room as hex
husband’s ‘share. Has she a right to 167 She bas given it
a8 Krishnirpana to her daughter’s son. Has she a right o
doso ? yikkin

A,—The widow has no right to any part of the undivided -
room.—Broach, Mareh 17th, 1857, !

Avrnonrties.—(1) Mit. Vyav. £ 47, p. 2,1 18; (2% Vyav. May.
P 136, 1.2,  (See Chap, I. See. 2,Q. 3.)

ReMARK.—As to residence in the family dwelling, see above, p. 262,
and Book TIIL. Introduction, ‘¢ PROPERTY NATURALLY INDIVISIBLE.” See
alzo Q. 9.

Q. 8.—Two brothers lived apart, and each managed his
own affairs, The elder of them died without male issue,
leaving a widow only. Can she claim a share of the family
‘Watan ?

A.—A widow without male issue has no right to demand
a share of any Watan, Vritti, or hereditary offices which

(@) 2 Borr. 29,
(b) I. L. R. 1 AlL, 105,
(e} 1. L. Ri 2 Cale. 879.

(¢) 10 Bom. H. C. R. 444, So in the Panjib ; sce Tupper, Panjib
Customary Law, vol. IL p. 141.
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. were acquired by ancestors, and which were not previously
. divided,—dhmednuggur, August 7th, 1854 (a).

Reyarx.—A Hindd widow has no estate in the joint family pro-
perty. (&) _

Avrnoniies.—(1 and 2%) Vyay, May. p. 136, 1. 6 and 1, 2 (see
Chap. 1. Sec. 2, Q. 5).

Q. 9.—Four brothers effected a partition and lived separate
from each other. As usual, a house, some ground, and
other ‘immoveable property remained undivided. Two of
these brothers died. The question is whether or not the

- share of the immovyeable property should be made over to
the widows or to the surviving two brothers,

- 4.—The widows of the deceased brothers cannot claim
the wholo of the shares of their husbands, but they should
be provided with a suitable residence. The rest of the im.
moveable property will fall to the two surviving brothers,

Alimednuggury January 5th, 1849,
Aurnorivies.-—(1) Vyav. May. p. 136, 1. 2 (se¢ Chap. I. Sec. 2, Q. ) ;
(2) Vyav. May. p. 134, 1. 4, 6, and 7 ; (3) Mit. Vyav. f. 49,p. 1,1 10.
Rumark.—The Shstri means that to the portion left undivided the
ordinary rules governing the inheritance of undivided property must
be applied, and that these will exclude the widow, saving her right

to residence.
That right cannot be extinguished even by a sale of the house. (c)

2. When two united brothers successively die, cach leaving a
widow and no children, the widow of the last deceased brother takes

(@) The right to a vrithi (upadhyéya) being established in a family
a fresh canse of action arises on each infringement of the right by a
rival family. Divikar Vithal Joshi v. Herbhat bin Mahidevbhat,
Bom. H, C. P. J. I for 1881, p. 106.
 (8) Lallubhai v. Raval Bepuji, Bom. H. C. P. J. for 1880, page 243;
Antaji Raghunath v. Pandurung, P. J. 1879, p. 478.

(¢) See Mangala Debi v. Dinanath Bose, 4 Ben. L. R, 72 0. Q. J.;
Talemand Singh v. Rukmina, I. L. R. 3 All 353; Parvati Kom Bal-
apa v. Kisansing bin Jaising, Bom. H, C. P. J, F. for 1882, p. 183,

44 1
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thie property, the widow of the first deceased being entitled only ho
maintenance. (@) Fov the share of an undivided coparcener, who
leaves no issne, goes to his undivided coparceners, whether the pro-

perty is ancestral or a.cqmred by the coparceners as joirib estate. (b)

Q. 10.—A man had three sons. One of them died Wih_ll--
out issue. He and his two brothers had nct divided their
ancestral property. Although the deceased had left a
widow, the certificate of leivship was given to his two bro- |
thers. They subsequently died. One of them has loft s
widow and two daughters. The other hag left three
daughters. The property of the first deceased hrother is
in the possession of the widow, who is the mother of two
danghters. Tt will be observed that one brother who had
not taken his share from his two brotlers died, amd that his
two brothers survived him. Now his widow eclaims the
share of her husband from the keirs of the two brothers, who =
possess the ancestral property. The question is whether
ghe can claim a share, or o maintenance only.

The widow of the first deceased brother wishes to take the
share due to her husband, but it is to be noticed that the two
brothers who died afterwards have left some daughters to be
married. According o the custom of the caste, a large ex-
pense is required for the marriages and subscquent cere-
monies. The widow who demands the share of the common
property has no children, Will this circuiistance cause
any obstacle to her claim? ‘

A~The husband of the widow appears to have died
without having previously divided his property. He has
left no sons. His widow cannot therefore claim any share
from the heirs of the two brothers who died- afterwards.
They should only give her maintenance (c).

Surat, March 17th, 1858,

(¢) Musst. Swrajmookhi Koonwar v. Musst, B?aagma_t-rf LKoonawary
Privy Uouneil, 8th Feb. 1881.
(b)) Radhdbai v, Ndndrdv, I L. R, 3 Bom 1561.
() The custom of the City oi‘ London and of other places resETVes

'y
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fie AU'I]IORITIES ——(1} M:t Vyav, £, 56, p. 2,1 10 (see. Auth 3 (2.}
UMt Vyavs £.48, p. 1, 1 9;(8%) Vyav. May. p. 136, 1 2 (see Chnp I.
Sec. 2, Q. 3). ;

| Q. 11.—A man died and bis widow has filed an action
against her brother-in-law for the recovery of certain pro-
perty belonging to ber deceased husband. The brother-
in-law had Jived apart from his deceased brother for about
25 years. A division of the family property had not, how-
ever, taken place. Can the widow claim a share ?

A.—The widow cannot claim a ghare of that which may
e undivided and ancestral property; but if there is any
which may have been scquired by her husband without
‘making use of tha property of his ancestors, ske can claim
b from her brother-in-law. !

Avrrontngs.—(1) Vyav. May. p. 136,1, £:—

| “Bub if her husband have departed for heaven the wife obtains food

and raiment: or (fu) if unseparated, she will receive & share of the
wealth as long as she lives.” (b) (Borradaile, p. 102; Stokes, H. L.
B. 85).

(2) Vyav. May. p. 136, 1. 2 (see Chap: 1. See. 2, Q. 3).

Q. 12.—Two brothers of the Kanoji caste were undivided.
One of them died, leaving a widow, The other brother
does not maintain her, nor does he assign to her any pro=
perty to live upon. Who has, under the circamstances,

the chief room in the family dwelling as the widow’s chamber. See
Elt. Ten. of Kent. pp. 42, 173 ; and below, Ch. 11, Sec. 7, Remarks.
(b) Nore —The words if unseparated * (evibhakia) belong to both
halves of the sentence, and the translation should run thus :—
| “In an undivided family, if her husband have dapa: ted for heaven
the wifo obtains food and raiment, or she will, ete.” In the explana-
tion, which in the Mayfkha follows this text, the word avarudhi is
} ':fmng]y translated by ““a woman set apart” It means “a concu-
ine-”
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the right to collect the money due to the deceased, the wife
or the brother ?

A.~—The brothers were undivided. The brother has
therefore the right to collect debts due to the deceased.
The widow of the latter has a claim to maintenance only.
But she must stay with her brother-in-law if she has
no good reason to show why such an arrangement. is
impossible.—Ahmednuggur, March 15¢h, 1849,

Avrioniry.—Vyav. May £, 186, p. 2, Borr, 101; Stokes, H. L. B.
85 (s20 Chap. L. Sec. 2, Q. 8).

REMARE,—8ee above, Introduction, Section on MAINTENANCE, p. 284
23, 1

Q. 13.—1, Thero are threo brothers, whose property
is undivided. It consists of an office of priest callod the
“ Yajamana Vritti,” a house, and some other things, On .
the death of one of these brothers, a question has arisen
whether the surviving brothers, or the son of the deceased
brother’s sister, are the heirg ?

2. Suppose the property of the brothers was divided,
and they themselves separated, who would be the heir in
this case ?

8.  Will the son of a cousin, or the son of a uterine sister
be entitled to inherit the ancestral office of a priest held by
a deceased in an undivided state ?

4. Supposing the above-mentioned property was divided,
which of the two relatives above-named wounld be entitled
to inherit it ?

A.~1. " Tf one of the three brothers, whose property was
undivided, died without leaving either a son or a grandson,
his uterine brothers must be considered the heirs.

2. In the case of a family whose property is divided, the
order of heirs laid down in the Sistra is as follows :—The
widow, the danghter, the daughter’s son, the parents, and
the uterine brothers. In the absonce of each of these, the
next succeeding becomes the heir.
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| 8. When the office of priest is undivided, and when a
co-sharer dies, his consin’s son will be entitled to inherit the
deceased’s share, provided the following kinsmen are not in
existence :—The uterine brother, mnephew, parents, half-

‘brother, sons of half-brother, uncle, sons of uncle, and

L widow.

4. When the property is that of a deceased person di-
vided in interest, his sister’s son inherits his share ; ag long
as the sister’s son is alive the cousin’s gon cannot succeed.

Surat, October 182/, 1845,

Aurmogiriss—(1%) Vyay, May. p. 136, L 2 (see Chap. 1. Sec. 2,
Q. 35 (2%) Mit. Vyav. £. 55, p. 2, 1, 1 (s¢e Chap. 1. Sec, 2, Q. 4).

Reumangs,—dd. 3. The undivided coparceners alone inherit the
deceased’s share.  (Auth. 1.)

Ad. 4. The cousin’s son inherits the deceaged’s property, in prefer-
ence fo the sister’s gon, since he is a * Gotraja Sapinda,” connected
by fuueral oblations with, and a member of, the same family as the de-
ceased, whilst the sister's son is only a Bhinnagotra Sapinda. (Auth. 2.)
See also Introductory Note to Chap, IL. Sec. 15—§ 6. The Slstri
seems to bave been steeping his mind in Bengal law. See H. H-
Wilson’s Works, vol. V. p. 14,

€. 14.—There were four brothers who divided their move-
able property and left the immoveable undivided. The
immoveable property consisted of some land given to them
in order to keop up alamp in a temple. One of the four sons
died. He left a widowed daughter. Can she obtain her
father’s share ?

A.—She cannot obtain 1t. It goes to the other undivided
relations.—Rulnagherry, January 7th, 1853.

Avruorimies.—~(1) Mit. Vyav. £. 55, p. 2, 1. 1; (2) 1. 46, p. 2, 1. 14;
(8%) Mit. Vyav. £. 61, p. 1, 1. 9 (s¢e Chap. L. Sec. 2, Q. 17); (4%)
Vyav. May. p. 136, 1. 2'(see Chap. I. See. 2, Q. 8).

Reaark,—The Sstri has uot distinguished between the divided
and the undivided property.

L

Q. 15.—There were three brothers, Two lived united

and one separate. The one of the undivided brothers had a
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son, the other a daughter. The latter lived in the house of
her husband. Both the brothers died. Who will inhexit
‘the second brother’s property ?

A.—The first brother’s son inherits his uncle’s property.
But if anything had been promised by the second of the
brothers to his daughter, it must be given to her.

Almednuggur, November 29th, 1845,

Avrorirrs.—(1*) Vyav. May. p. 136, 1. 2 (sdo Chap. I. See. 2, Q.
3)5(2) Mit. Vyav. f. 51, p. 1,1, 9 (see Chap. I. Sec. 2, Q. 17).

ReEyank.—The property promised must not have been.- dispropor-
tionately great. Vyav. May. Chap. IV. See. X. pl. 5, 6 ; above, p. 208,

Q. 16.—Three brothers died. One of them left a grand-
son, the second a son, the third a son’s daughter. Will the
latter inherit her grandfather’s property ? i

A,—As long as males are living in the family, the son's
daughter has no right to her grandfather’s share.
Poona, Septeinber 10¢h, 1852.

.AUTHORITIES.-—(I) Vyav. May. p. 134, 1. /4 (2*) p. 186, 1. 2 (ses
Chap. 1. See. 2, Q. 8); (8%) Mit. Vyav. £ 51, p. 1, 1.9 (see Chap. 1.
Sec. 2, Q.17.)

Q. 17.—A man died and left a danghter. His brother,
who was united with him in interests, adopted a son. Will
the latter or the daughter inherit the property of the
deceased ?

A.—The deceased and his brother were undivided. Con-
sequently the latter’s adopted son will inlerit deceased’s
property.—Dharwar, September 29th, 184.9.

Avrrorries.—(1) Vyav. May. p. 134, 1. 4; (2%) p. 136, 1. 2 (see
Chap. L. Sec. 2, Q. 8); (8%) Mit, Vyav. £ 51, p,'1, 1. 90—

“In regard to unmarrvied sisters, the author states a different rule,
giving them as an allotment the fourth part of a brother’s own
share.” (Colebrooke, Mit. p. 286; Stokes, H. L. B. 398.)



ST 1,920, 20] | REMOTE ' HEIRS.

Remank.~—The position of all daughters of undivided coparceners
iz the same as that of gisters. Nephews represent their fathers,
See cases referred to below. (a)

Q. 18.—Two persons, related as uncle and nephew, held
an hereditary Watan. The nephew died, and the question
is whether the widow of the nephew or the uncle should
come in the place of the nephew as his heir ?

A.—Tf the uncle and his nephew were separated members
of the family, the widow of the nephew will inherit his shave,
If the property was not divided, and if it was held as a joint

. property of the uncle aud the nephew, the uncle should come
in the place of the deceased nephew,
Broaeh, May 14th, 1855,

AvrnoriTies.—(1) Mit, Vyav. £. 55, p. 2, 1. 1 (see Chap. I. Sec. 2,
Q. 4); (2) £ 50, p. 1, 1 7; (8%) Vyav. May. p. 136, 1, 4 (se2 Chap. L.
See, 2, Q. 11.)

Q. 19.-—A man’s widow and his cousin live together ag
an undivided family. The widow’s late husband had lent
money to other people, and the question is who has the
right to recover it ?

A~<As the deceased and his cousin lived together, the
cousin has the right to recover the money due to the
deceased. The widow will be entitled to a maintenance.

Rutnagherry, July 13th, 1847,
Avtroriry.— Vyav. May. p. 136, 1. 2 (see Chap. 1. Sec. 2, Q. 3).

Remark.—The cousin who was united with the deceased, and nob
the widow, inherits the deccased's shave,

Q. 20.—A. man died. His first cousin performed hig
funeral ceremonies, Will he or deceased’s half-brother in«
herit the estate 7

* (@) Bhagwan Goolabelund v. Kriparawm dvundram et aly 2 Borr.
R. 20: Nurbheram Bhaeedas v. Kriparam Anundram, tbid, 31, Comp:
 p. 106, note (g) above.
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A —The first cousin was separate from the deceased
whilst the half-brother lived with him as a member of a
united family. Consequently the half-brother alone inherits.

Tanma, August 12th, 1847,

Avrroririns.—(1) Mit. Vyav. £. 55, p. 2, 1. 1; (2%) Vyav. May.
p. 136, 1. 2 (see Chap. I. Sec. 2, Q. 3).

ReMARR —At 2 Macn. XL, L. 66 is an answer to the effect that

where a man dies united with a whole and a half-brother, these suceeed
together fo the exclusion of deceased's widow.

Q. 21.—A man died, leaving a daughter. Will the
latter or a second cousin with whom the deceased had lived
united in interests, inherit the deceased’s estate ?

A.~The second cousin inherits the deceased’s estate;
the danghter will receive only what her father may haye
given to her.—Ahmednuggur, January Sth, 1851.

Aurnoriries,—(1) Vyav. May. p. 136, 1. 2 (see Chap. I. Sec. 2,
Q. 8); (2) Vyay. May. p. 140, 1. 1; (%) Mit. Vyav. £ 5L, p. 1, L. 7
(see Chap. IL. Seo. 1, Q. 2).

Q. 22.~A woman has a daughter. Her hughand Ieft
the country and was not heard of for many years. She re-
ceives the proceeds of her share of the estate. The woman |
and her husband have been living separate from their
cousin for about 75 years. The immoveable property has
not been divided. The woman has sued her cousin for a
division of the immoveable property. The cousin states
that the woman should be satisfied only with a share of the
proceeds of the property, and thab the share would be con-
tinued to her during her lifetime. He further states that he
would divide the property only on condition of her agreeing
never to transfer it in any way. The question is how the
case should be decided ?

A.—As the woman has received her share of the proceeds
separately for many years, and as she has a daughter, she
has a right to move for the partition of the immoveable pro-
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perty Tha objection of her cousin founded on tha appre-
hension of the transfer of the property is not valid. The
woman has a right to transfer her propel ty whenever she
may find it necessary to do so.

Ahmednuggur, November 25th, 1848,

Avraopmmss.—(1 and 2) Vyav. May. p. 134, 1. 4 and 6; (3) p. 136,
1. 2 (sg¢ Chap. I, Sec. 2, Q. 8.) ;

Remark.—Ag the property is nundivided, the widow hasno right
toit. The Sistri seems to have considered soparate enjoyment of the
proceeds a proof of partition, As to this see Bl. IT. Introd. Sec.
4 D. Theright which the Séstri asoribes to the woman to alien fhe
property is not generally recognized. (See above, pp. 297 ss.)

@ 28.—A woman has instituted a suit against her mother-
in-law; and four cousins of her father-in-law, for the
recovery of the share of her father-in-law of the ancestral
property of the family. Is her claim tenable ?

A.~—The woman cannot claim auy share of the property.
She can only claim a maintenance from the defendants.
Ahbmednuggur, July 21st, 1856.

Avrmoriies.—(1) Vyav. May. p. 136, 1. 2 (see Chap. I. Sec. 2,
Q.3); (2) f. 136, 1. 4. = Mit. Vyav. p. 55, f. 2, 1.1 (seo Chap. L. Seo. 2,
Q. 4). [

Q. 24.—Certain members of a family bave a right to a
house which is their undivided and ancestral property. A
son of one of the members died, and his widow claims the share
of her husband, the other members of the family, namely,
grandsons of her brother-in-law aud sons of her father-in-
law’s brother, are alive. Can the widow claim the shave ?

A.—The widow of a man who dies while the family of
which he is a member is still united in interests, cannot
claim & share. She can only claim a maintenance.

Surat, 1845.
46 1
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AvTHORITIES ~(1%) Vyav. May. p. 136 1. 2 (sse Chap. 1. Sec. 2,
Q. 3); (2%) p. 186, L 4. == Mib, Vyav. f. 55, p.2, 1. 1 (see Chap. 1.
Sec. 2, Q. 4). i |

Q. 25.—A paternal grand-aunt and her grand-nephew
lived together as an undivided family. They hold Yardi
and Kulkarni Watans. Can the paternal grand-annt claim a
share of the Watans, or only a maintenance from their
proceeds ?

4.—She can claim a maintenance only, and provided she
sustains her good character and lives with her grand-nephew,

Abamednuggur, April 80th, 1847,

Avrnorreies.—(1) Vyav. May. p. 186, 1. 2 (sce Chap. L. Sec. 2,
Q-8); (2) p, 186, 1. 4 = Mit. Vyav. £ 55, p. 2,11 (see Chap, L Sec.
2, Q. 4); (3) Vyav. May. p. 129, 1. 2 and 4; (4) p. 184, 1. 4 and 6;
(5) p. 187, 1. 7; (6) Mit. Achar. f. 12, p. L, 1. 4 and 6; (7) Mit. Vyay.
£.16, p.1,1.6; (8)£. 69, p. 1, L. 1.

Restank.—8ee p. 254 supra, and Chap. VI, See. 8 0, 3. 6, below.

Q. 26.—Two brothers, A and B, obtained a honse as
security for a debb, 4 took his wife’s sister’s son into hig
house, and brought him up as his own son. The house was
in the joint possession of this latter person and of the son of
B, and after B’s son’s death in his possession jointly with the
sons of the deceased /#’s grandson. But the wives of
these two began to quarrel, and B’s grandson sued 4’s sister’s
son for the possession of the whole house. The latter has
no certificate to show that ho was formally adopted. He
had wmerely possession of the house for 20 or 25 years. Is
B’s grandson’s claim admissible under these circumstances,
or not ¢

4.—A’s wife’s sister’s son had not been formally adopted,
and can therefore not be considered as 4’s son. The claim
of B’s grandson is therefore admisgible. ;

Ahmednuggur, November 1st, 1849,

Avmmormries,-—(1) Mit. Vyav. £ 53, p. 2, 1. 6; (2)1. 51, p.1,1.3; (3)
£.60,p. 1, L. 15 (4%)f. 44, p. 2, 1. 14 (e Chap. I1. Sec. 4, Q. 1); (5)
Vyav.May. p. 102, 1. 45 (6) p. 110, 1. 65 (7) p. 100, 1. 1; (8) p. 142, 1. 8.



Rkl L] ' HBIRS IN' DIVIDED FAMILY. 85 [ i

: CHAPTER II.
HEIRS OF A SEPARATED PERSON.
SECTION 1,—80N BY BIRTH, LEGITIMATE.

Q. 1.—If a man separates from his father and brothers,
and acquires property after the separation, who will be hig
heir?  If his son be his heir, should his mother be consi-
~ dered the son’s guardian during his minority ?

d.—<His son will be his heir, and his widow, during his
son’s minority, will be his son’s guardian.

Paona, June 2nd, 1845,

Avrnoriries.~~(1%) Manp 1X. 185 :—

** Noti brothers, nor parents, but sons (if living and their ;11&16
igsue) are heirs to the deceased.”

. ““The production of children, the nurture of them, when produced,
and the daily superintendence of: domestic affairs are peculiar to the
wife.?

Bemanks.—1. The son wonld of course not bs separated from his
father, by the separation of the father from his father and brothers.
A new joint family would forthwith commence congisting of the father

and son. In every rase of partition between a father and sons,a
‘gon born after purtition is sole heir to the shares reserved for the
father and the mother. (a)

Sir H. Maine explains the law of Borough-English (b) by supposing
it originated in a preference given to the youngest unemancipated
gon who remained under the putria potestas over those who were pre-
sumably separated” Under the Hindd law the preference avises from
the union of interests and sacrifices. It extends to a son remaining
Jjoint with his fasher and to a brother remaining united with another
in a general partition, as may be seen in the preceding chapter.

2. Under the Mithila law the mother as a guardian is preferable to
the father, (¢)

(@) Mitdlksharf, Chap, I. See. 'VI. para. 1. ss.
{(b) Early History of Institutions, pp. 222, 223.
() Jussoda Kooer v. Lallajy Neitya Lall, I, L. R, 5 Cal, 43.
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(. 2.-—Should the sons, who are minors, or the wic’low&or
the brothers of a deceased Sfidra, be considered his heirs ?

A.~-All of them have a right to the property of the de-
ceased, but the sons are his heirs, —Poona, June 23rd, 1845,

Avraonrimies,—(1%) Manu IX. 185 (see Chap. IL. See. L. Q. 1};
(2% Mit. Vyay. £, 69, p, 1,1.1 :—

“ Manu has declared that aged parents, a faithfnl wife, and an infank
son mush he maintained, even by performing a hundred improper
actions.” i

(8%) Mit, Vyav. f. 51, p. 1, 1. 7:—

“Of heirsdividing after the death of the father let the mother take
an eqnal share.”” (Colebrooke, Mit. p. 285 ; Stokes H. L. B. 397.)

Remank.—The song are their father’s heirs, and the widow is
entitled to maintenance, or, if the song divide, to one full ghave of the
property, provided she had received no Stridhana. (See Book II.,
Introd,, and above, pp, 68, 163.)

. 3~—A man of the Mihir caste expelled his wifo from
his house. His son went ount with her. The husband after-
wards died, when o son of his relatives was nominated by
his friends as the son of the deceased, and was presented
with a turban. Will he be hig heir?

4.—The gon of the deceased will be his heir and not the
person nominated.

Avraonrries.—(1%) Datbaka Mimamsé, p. 1, 1, 8 :—

“In regard to this matter Afri says: Only a man who has 110
gon ought to procure a substitute for a son,”

(2%) Manu IX, 185 (see Chap. IL, Sec. 1, Q. 1), -

Q. 4.—A Kunbi brought up a son of another Kunbf,
and transferred to him his immoveable property. It accords
ingly passed into tho possession of the foster-som. A son
was afterwards born to the Kunbl. This son and the foster-
son lived separate from each other for many years. The son
has now sued the foster-son for the recovery of the immove-
able property given to him by the Kunbi, Can he do so?
and within what time should the suait be brought ? Can the
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possession of the property be disturbed after the lapse of 30
years ?  If the father and his foster-son should have improv-
ed, and taken care with trouble and expense of the immove-
able property in question, cannot the foster-son have some
claim ‘to 1t ?

A.—A son is entitled to three-fourths of the property which
his father may have transferred to his adopted son before the
birth of his son. The adopted son will only be entitled to
one-fourth, provided his adoption has been performed with
the due ceremonies and sacrifices by the adoptive father,
The Sastra does not lay down any rule in regard to the
limitation of time within which a suit for a shave of property
should be brought. It is however laid down that when a
man has received the income of any immoveable property for
20 years, and of any moveable property for 10 years, without
any objection or demand from the owner, he cannot be
- obliged to pay the income, but the right to the immoveable
property is never lost. '

The foster-son, mentioned in the question, should be
allowed to hold such things as he may have received from
his foster-father as tokens of his affection, provided they are
becoming his rank in society, and not unjustly oppressive
to the son, If the foster-son was born of his father’s slave
woman, he would be entitled to one-half of the properby
which is allofted to his son.

AvraoriTes.—(1) Datt. Mim. £,1,p. 1,1 1, 3, and 11; (2) Vyav,
May. p. 102, 1. 4 :—

“He is called a son given (Dattrima) whom his father or mother
affectionately gives as a son, being alike (by class) and in a time of
distress, confirming the gift with water.” (Borradaile, p. 66 ; Stokes,
H.L. B, 58.)

(8) Vyav. May. p. 110, 1. 6; (4) p. 107, 1. 65 (5) p. 112, 1. 3; (6) p. 28,
L.5; (7) Mit. Vyav. £ 11,p 2, 1.11: (8) £. b1, p. 1, 1. 8; (9) £. 55, p. 1,
1115 (10) Mann IX. 185 (see Chap. II. Sec. 1, Q. 1).

Remark.—Lb must be noted that the question refers to the relative
rights of a son, and a foster-son, not an adopted son, in which case a
different relation of right would arige.  (See Section 2.)

L
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2, If the father should Nave parted with ancestral property for
valuable consideration, andnot for a palpably immoral purpose, the
gon would be bound by such alienation, according to Narayanacharye
v. Narsoo Krishna. (@) Thig case, and the ones cited init, are discussed
with reference to the Hind law of Bombay in the Introd. to Book II.

Q. 5—A4 died, leaving a son; B, by his first wife, and a
second wife, 0. Does 4’s house pass to B alone, or can C
¢laim a share of it ? :

If a portion of the house happen to be in the occupation
of C, will such occupation give U a title to the portion of the
house which she is occupying ¥

4.—On the death of A, his house passes to his son B,
and althongh B’s step-mother may at the time be in occu-
pation of a portion of the house, she cannot on that account
be considered to have any right to snch portion.

Surat, April 6th, 1846.

AvrHorrries,—(1) Mit. Vyav, £ 69, p. I, 1 l(sce Chap. 11, Sec. 1,

Q. 2); (2) Mann IX. 185 (see Chap. IT. Sec. 1, Q. 1).

Rexmang.—The step-mobhér can, however, c¢laim ‘maintenance,
(Auth. I.) and residence. (See sbove, p 952, and Book II. Introd.)

Q. 6.—4 had a son B by his ﬁrst wife, B separated
from his father A, who married a second wife (J, On the
death of 4, if B pays A’ debts, will B or will C be 4’s heir?
If B is A’s heir, then is C entitled toa share of 4’s property,
or can she claim only a maintenance out of A’s estate ?

A.—B will be heir to his father 4 ; bat if 4 basassigned
to O any stridbana, this stridhana will belong to O, and
besides so long as she behaves chastely and lives under the
protection of B, she should be allowed maintenance.

Ahmednuggur, April 21st, 1848.

Agruonrres —(1) Vyav. May. p. 8%, 1. 2; (2) p. 142, 1, 8; (3) p: 181,
1.5; (4) Mit. Vyav. £.69, p. 1, 1. 1 (see Chap. 11, Sec. 1, Q. 2); (5)
Manu IX, 185 (see Chap. IL. Sec. 1, Q. 1).

(¢) I.L. R. 1 Bom. 282, See also above, pp. 206, 207,
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REMARR.—A prior separation and renunciation of rights by a son
does nof deprive him, on his father's death, of his right of in-
heritance. (a)

2. Ramappe Naicken v. Sithammdl (8) establishes (rveversing the

. judgment of Mr. Burnell, the District Judge) that a separated son in-
herits before the father’s widow. To thesame effect is the judgment
in Advyapa bin Dundapa v. Dundapa bin Andaneapa. (c)
8. See Introd. p. 264 ss.

Q. 7.~—A Rangéri (dyer) put away hig wife and his son
by her, after which he lived for several years with a concu-
bine, by whom he had a daughter. On his death, will his
widow and her son be his heirs, or will his concubine and
her daughter be his heirs ?

A.—The gon is entitled to inherit his father’s moveable
and immoveable property, thongh he may have lived sepa-~
rate from him. The kept woman and her daughter arc not
the heirs of the deceased.

Paona, September 114h, 1849,
Kheda, May 18th, 1848.
Avrioriries,—(1) Mana IX. 163 .-~
“The son of his own body is the sole heir to his estate.”

('2) Mit. Vyav. f. 46, p. 2, 1. 1; (8) Mann IX, 185 (see Chap. I1. Sec.

(L8 g )

Q. 8—If a *“ Lingayat” die, will his widow or his son
inherit his house ?

A.—The son is the rightful heir to the father’s moveable
and immoveable property, A widow can only claim  that
portion of the family property which may have been left for
her by her husband at the time he effected a division of his
property among his sons, or a share (to be) reserved by the
sons when sharing the property among themselves.

Almednuggur, September 2nd, 1850.

(@) Balkrishna Trimbak Tendullear v. Sdvitribad, I. L. R. 3 Bom. 54.

Comp. Viner's Abridgment, Extinguishment, Co. Litt. 7 &, 8 b, 237

by see above, p, 59. /
) L L. R. 2 Mad. 182. :
(¢) Bom. H. C. P. J. . for 1881, p. 48,
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Avtrormres.—(1) Mit. Vyav, £ 46, P-1,1.94(2)£.20,p. 1,1, 6 (8)£.

38, p. 1, 1.3; (4) Vyay, May. p. 89, 1. 2and 6 ; (5) p. 108,1.3 ; (6) p. 90,
L. 2and 3; (7) p. 94, 1. 7; (8) p. 95,1, 5 (9) p 161, 1. 2;5(10)p. 175,
1. 8; (11) Manu IX. 185_ and 163 (see Chap. II, Sec. 1, Q. land Q. 7).

Q. 9—4, a Kunbi, had a son B by his first wife. Ha
then married a woman (' who had been married before. B
and O survived A. Has ¢ any right to a share of the im-
moveable property of 4, and if so; to what share ?

A:—As A left a son by his first wife, the wife, who was
not & virgin when he married her, can have no right to any
share of his property.— Tanna, September 28th, 1852,

Avrsorities.—(1) Mit, Vyav. f. 64,p. 2,1. 163 (2) £. 56, p.2,1.1;
(8) Manu IX. 163 and 185 (see Chap. IL See. 1, Q. 7, and Q. 1)

Resark—As' the second marriage of a Hindd female has been .
legalized by Act XV. of 1856, it seems that the ‘widow can claim
maintenance under Mit. Vyav. f. 69, p. 1, L 1 (see Chap. II. Sec.
1, Q. 2; and above, pp. 88, 89),

Q. 10.—A Hind died, leaving a widow and a son, which
of these is the heir ?

4,—The son is the heir, but if the property left by the
deceased is to be divided, the widow will receive a share
equal to that which the son receives.

Broach, July 28th, 1848,

Avraortrres,—(1) Mit. Vyav. £.81,p. 1, 1. 7; (2) Manu IX. 185
(sce Chap. II, Sec. 1,Q.1); (3) Mit. Vyav.£.69,p. 1, 1. 1 (see Chap.
IL. See. 1, Q. 2).

Revarg.—The widow could not elaim such a division, nor any
separate share, against the will of the son. (See Book IL, Introd.)

Q. 11.—A deceased person has left two sons and a widow.
Will the widow be entitled to a share of her husband’s pro«
perty in the same manner as the song ?
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A.~The widow is entitled to a share of the property
‘equal to that received by one of her sons. The value of the

- stridhana which she may have received should be deduncted
from her share, that is, if a division of property take place.

Dharwar, November 29th, 1850.
. Ayruoriry.—Mit. Vyav. £ 51, p. 1, 1. 7 (see Chap. II. Sec. 1, Q. 2).
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Q. 12.—~A man died, leaving a widow and four sons.
Three of these sons are minors and one is an adult. Can
each of these sons claim an equal share in their father’s

' property ? and can the widow claim any share in her hus-
baud’s property ?
A.—Fach of the sons of a deceased father can take an
' eual share of the patrimony. If their mother or the widow
of their father has not received any property in the shape
. of stridhana, she should be allowed a share in her husband's
property equal to that which is allotted to one of her sons.
If she hag received Pallu (the Gujaritht word for Stridhana),
her share will be equal to one-half of that which falls to one
of her gons.—Broach, June 3vd, 1848,

Avraorities.—(1) Mit. Vyav. £ 51, p. 1, L 7 (see Chap, II.
Beo. 1, Q. 2) 5 (2%) Vyav. May. p. 94,1, 8 i—

If any (Stridhana) had been given, they are only to get half(a son’s
ghara), for, he adds : Or if any had been given, let him assign the
half”®  The half meaning so much as, with what had been before given

- a8 separate property, will make it equal to a son’s share. * Bufi if her
property be (already) more bhan such share, no share belongs fio her,”
(Borradaile, p. 58 ; Stokes, H. 1. B. 51.)

BRemanx.—In case the mother possesses separate property, the
amount of her share will depend on the amount of her stridhana.
(See Auth, 2.)

€. 18.—~Can a widowed sister without male issue claim
from her brother a share of her father’s property, and has
she any right to live in her brother’s house ?

46 u
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A.~The sistor has no right: to any share of the property,

nor to a residence in ler brother’s house, hima
Alimednuggur, Augr';mf a6, 1847,

Avtaority.—Manu IX. 185 (seo Chap. IT. Sec. 1, QN

Remank —Colebrooke recognized o widowed sister’s claim in & case
of destitution, (8ee above, p. 248.).

Q. 14.—A man died, leaving two sons, one of whom paid
all his fathor's debts. s he alone, on this account, entitled
to inherit the property of his father 7 or have both son
equal rights of inheritance ? '

- A.—If the son who paid his father’s debts has taken
- possession of the property, with the consent of his brother,
he may be considered the owner of the whole. If ho has
paid the debts and taken possession of the property of his
father, without the consent of his brother, then the brother
or his son has a right to recover one-half of the property on
payment of the amount of one-half of the debts discharged
with interesti—Ahmedabad, June 25th, 1858,
AvrioriTies.—(1) Vyav. May. p. 181, L §; (2) Mit. Vyav. £. 47,
P2, 118 Y
““Let sons divide equally both the effects and debts after (the

demise of ) their two parents.” (Colebrooke, Mit. p. 263; Stokes,
H, L. B. 381,)

ERrvank.—The song divide the father’s property equally, and are
subject to equal shares of his debts. If one of the sons has paid all
debts, he will be justified in retaining, besides his own share, as mnch
as covers what he hasexpended in excess of his proper share of the debts.

Q. 15.—A died, leaving his widow 5, his sons, ¢ and D,
and O°s wife /1. 'Which of thege is his heir ? After the death
of A, and while the property was still undivided, ¢ died,
leaving no male issue. If € had property, which of the
above-named persons would succeed to it after tho death of
Ot If D bad property, and, while the family was still un-
divided, D died, which of the two widows, B and H, would



= 4 } -

s &Wn,&mw.} SON BY BIRTH, LEGITIMATE. 3 _
Biar S . '

succeed to it? ' If A loft a house as the common property
of the family, which of the two widows, B and #, would be
entitled to occupy? 4’s house was sold by B without the
consent of K, 1Is the sale valid ? ;

A.—C and D) are the heirs of 4 ; as C died while the family
was united in interests, the right of inheritance to the whole
of the undivided property of the family will devolve on 2.

Avraorirss.—(1) Miv. Vyav. f. 55, p. 2, L. 1 (see Ohap. L. Sec, 2,
Q. 4); (2) £. 55, p. 2, 1. 10; (8) £ 46, p. 2,L 115 (4) Viramitrodaya
£,194, p. 1, L 4; (b) Manu IX. 185 (see Chap. IT. Sec. 1, Q. 1)1 (6) :—

i “Hven a single individual may conclude a donation,. mortgage, or
aule of immoveable property, during a season of distress, for the gake
91 the family, and especially for pious purposes.” (Colebraoke, Mis.
p. 257 ; Stokes, H. L. B. 376.)

Remank —The last passage is intended as an answer to the last of
the series of questions proposed.

Q. 16.—Are all the sons of a man equally entitled to
inherit the immoveable property acquired by their father?
and can they, after their father’s death, divide such property

A.—All the sons of a man are equally entitled to inherit
their father’s immoveable property, and they may divide it
after his death.—Poone, November 5th, 1851.

Avrioririzs. —(1) Mit. Vyav. f. 47, p. 2,1, 13 (see Chap. I1. Sec.
1, Q. 14); (2) Vyav. May. p. 90, 1. 2.

Q. 17.—4 died, leaving B a son, C the son of another
son D, and K the widow of a third son . How should the
real property of A be divided among these three ?

A.—The property should be divided equally between B
and (5 £ is entitled to a maintenance only.
Surat, September 16th, 1846.

Avnnorires.—(1) Vyav. May, p. 94,1. 1 :—

““ In wealth acquired by the grandfather, whether it consist of move-
ables or immoveables, the equal participation of father and son is
ordained.” (Borradaile, p. 57; Stokes, H. L. B. 51.)
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(2) Vyav. May..p. 136, 1. 4 (sce Chap, T, S_éc. 2, Q. 11), Seco nfia,
Bk 1T, Introd. Sec. 6 B, i

ReMarg.—As to the maintenance of the widow, see the Introdue-
tion, Sec. 10 ; above, p. 246; and Bk, 1I. Tntrod. Sce. 6 B.

). 18.—~A man and his son were united in interests,  The
son died, and the question is, who should be considered
his heir ¢  There are his father, mother, brother, wife, and '
son.

4.—All have equal right to the deccased’s propecty. Tha
ornaments which might have been given to the wife of tte
deceased must, however, be considered her exclusive pro=
perty.

Avraorimies.— (1) Mit. Vyav. £.65,p. 2, 1. 1 (2) Viyav. May, p. 54
1. 4; (3) Manu IX. 185 (see Chap. IT. See. 1, 0. 1). : ;

Remang-~The father being united succeeds according to the autho-
ritieg cited (see above, Bk. 1. Introd.) if theson of the deceased was
separated. Otherwise the son takes his father’s place in anion with
his grandfather.

(. 19.——A man had two sons. The father divided his
property between them, and reserved a portion for himself,
He had afterwards a third son born to him, The father
subsequently died. The question is, what portion  of the
property should be given to the third son ? -

A.—It appears that when the father was alive he divided
hig property between his sons, and reserved a portion for
himself. The father may have acquired some more property
aftor the division' took place. All the property which may
thus have come into the possession of the father belongs to
the son born after the division, The sons who separated
caunot claim any portion of this property. The son born
aftar the division will be entitled to it, and will be also.
liable for such debts of the father as ho may have contract-
ed since the separation of his two sons.

Poona, August 20¢h, 1857,
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| 'Anmnm'ms —w(l)Vya.v. May. p 09, 1. 4 (sec Auth. 2); (2%) Mis,

"V}a\r £ 60, p 2, 1.6 :—
** A son born after a division shall alone take the paternal wealth,

The term ‘ paternal ’ must be here interpreted ¢ appertaining to both
father and mother.”  (Colebrooke, Mit. p. 981 ; Stokes, H. L. B. 394.)

SECTION 2,—ADOPTED SON. («)

@ 1.—A person adopted his sister’s son’s son, but became
afterwards displeased with him. He made a will bequeath-
ing his property to his adopted son and several brothers,
Can he distribute his property in this manner ? and is an
adopted son liable to his natural father’s debt ?

A.~—~No. A man has no right to distribute his property
in the manner deseribed in the question, when he has a
logal heir in his adopted son. A son given in adoptmu Iy
not responsible for the debt of his natural father,

Sadr Addlat, May 25th, 1824,

P

Avrnorities.—(1%) Dattakamiméimsd, p. 36, 1. 10 (see Chap, II.
See 2, Q. 8); (2%) Manu IX. 142 : —

* A given gon must never claim the family and estate of his natural
father; the funeral cake follows the family and estate s but of him,
who has given away his son, the Faneral oblation is extinet.” (See
Vyav. May. Chap. IV, Sec. V. para. 22.)

Remanrk.—As to the will, see Book II, Chap. I. Sec. 2, Q. 8,
Remm'k and above, p. 219,

Q. 2:~Can a man set aside an adoption duly solemnized ?

A.—-It cannot be set aside without sufficient grounds,
Poona, October 2Tth, 1854,

Avtioriry.~*Datb. Mim. p. 36, 1. 10 (see Chap. IT. Sec. 2, Q. 8),

() An adopted son compebing with one hegotten takes one-fourth

as much, Ayydow Muppandr v. Niladatohi et al, 1 M. H. C. R. 45,

Adoption causes a complete severance from the family of birth, Shid~

- mlvds Ayyangdr v. Kuppan Ayyengdr, 1 M. H.C..R. 180; Nar sam,maﬂ
v. Balaydmdehdrly, ibid. 420.
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ReMark.— Without sufficient grounds,” {.e. unless the gon shows |

such physical or moral defeets as would make the rules of disinhe-
ritance applicable.

Q. 3—A man adopteda son. The adoptive father after-
wards died, leaving a widow. The adopted son wishes to
have possession of the whole property of his adoptive father.
‘What is the law on the point ? i

A.~The widow of the adoptive father should in the above
ease be allowed a portion of the property, which, together
with her « Stridhana,”” will make up a share equal to that
which the adoptive son receives.

Sadr Addlat, June 25th, 1827,

Avraorrmies.—(1) Vyay. May. p. 94, 1.8 (see Chap. 1L Sec: 1, Q
12); (2) Mit. Vyav. f. 51, p. 1, 1. 7 (see Chap. II. Sec. 1, Q. 2); (8%)
Datt. Mim. p. 36, 1. 10:—

¢ Therefore Manu says, ‘an adopted son, who possesses all the
qualities (requisite for an heir), inherits (his adoptive father’s estabe),
though he may have been adopted from another family (gens).’ "

Remarks.~—1. Theadopted soninherits hisadoptive fath er’s'propérty.

2. The passage quoted by the Sastri, under Authority 2, preseribes
that the mother shonld receive a son’s shave, if after the father’s death
the gong divide the estate.  Where no division takes pla.ce, the mother
receives a snitable maintenance only.

3. The adoption by a widow, according to Raje Vyankatrdy v.
. Jayavantriv, (a) operates retrospectively, and relates back to the death
of her husband. But the Hindd Law does not allow this principle to
be made a means of frand. See next case.

Q. 4.—Can a woman, having an adoptive son, let her
land by the contract called ‘¢ Sarkat’ (b) wibhout his con-
gent ?

A.—When 5 son isadopted he becomes the owner of the
property of his father. A woman therefore has no right to

(@) 4 Bom. H. C. B. 191 A. C. J. '
(b)  Parinership,” a letiting on terms of a division of the produce.
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__léh her land by the contract called *“ Sarkat’ without his
. consent. Any contract entered into before the adoption of
an heir will, however, be valid.—Poona, June 20th, 1845.

Avrrority.—*Datt, Mim. p. 86, 1. 10 (sse Chap. IL. Sec. 2, Q. 8).

Resarks.—1. Tt must be presumed that the land, though called
“the widow’s,” belonged originally to the husband,

2. The adopted son is not hound by an unauthorized alienation. (a)
But he is bound by one for a recognized necessity. () He is also
bound hy one made before his adoption to pay off a debt of the
widow's deceased hushand. (¢) The widow must be understood as
accupying a place similar to that of a manager down to the time of
the adoption. WhetHee hefore or after the adoption, (the adopted son
being & minor,) the }]1ar§0h"00ntmcting with her should gatisfy him-
gelf of the propriety of the transaction. Ram Dhone Bhuttachargee
v. Ishanee Dabee; (d) Rajlakhi Debie v. Gakul Ohandra Chowdhry; (e)
0. Colwm Comara Vencatachella v. B. Rungasawmy; (f) Dalpatsing
v. Nanabhas ¢t al; (g) The Collector of Madwra v. Mostoo Ramalinga; (k)
Bamandas v. Musst, Tarinee; (1) and Néthdji v. Ha. (7)  In the
last case, o gift made by a widow, before adopting a son, was set
~aside in his favour. In the case of Govindo Nath Roy v. Réim Kanay
. Chawdhry, (k) on the other hand, cited in I. L. R. 2 Calc. 307, an

(a) The Coliector of Madura v, Moottoo Ramalings Sathupathy, 12
M.I A, atp. 443.
(6) See Bamundoss Mookevjea v. Musst, Tarines, 7 M. 1. A. ab pp.
178, 180, 185, 206. $
(e) Satra Khumagi et al v. Tatia Hanmantrao et al, Bom. H. C. P.
J. I, for 1578, p. 121, He takes the duties with the rights of a
begotten son. See Bamundoss Mookerjea v. Musst. Tarinee, 7 M. 1.
A. abt pp, 178, 180, 185, and Manikmulle v. Parbutlee, C. 8. D. A. R.
for 1859, p. 515; Maharajah Juggernaut Sahaie v. Musst. Meeckun
Koomwar, Cale. W. R. 24 C. R.; Rambhat v. Lakshinan Chintdman, 1
L. R. 5 Bo. at p. 635.
(d) 2 C. W. R. 123 C. B.
(&) 8 B. L. R, 57 P. C.
()8 M. T. A. at p. 323.
(¢) 2 Bom. H. (. R. 306.
(h) 12 M. X. A. 443.
(#) 7 M. T. A. 169. .
(j) 8 Bom. H. C. R, 67 A. C. J,
(k) 24.C. W, R. 183,
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alienation for value was upheld ; and in the later judgment (a) it is laid
down that in no case can an estate, vested in possession, be divested
by the subsequent adoption of a son, who then claims as a collateral
heir of the former owner. In Nileomul Lakini v, Jolendro Motin
Lialwri (b) it was held that where a nephew of a deceased had, by
frand, prevented his widow from adopting, and had thus himself
succeeded ko bhe whole ingfead of the half of the estate left by the
widow of another uncle, the subsequent adoption did not rvelate back
g0 as fio divest the nephew of the moiety to which the adopted son if
taken in due time would have been co-heir with his cousin by adop-
‘tion, Whebher an adoption by one widow annulled a prior conveyance
of her estate by another was a question sent back for trial in Bdbdji
w. Apdji. (¢) - In aseries of eases in €. 8, D. A. R. for 1856, pp.
170 g8, an adopfed son who had long received rents under lenses
granted by his adoptive mother sought to enhance the rents incon-
sistently with the leases. It was thought he could do thig, but now
probably his conduct would be deemed a ratification. These cases
differ from the case of Shiddhestvar v. Rémchandrardo, (d) as in the
latter the adoptive mothers after the adopted son had attained his
majority had mortgaged the estate in their own names. The adopted
gon promised to his mothers to redeem the mortgage, and he offered
no objection to the mortgagee’s paying them an aunuity in accord-
ance with the mortgage ; bat it was held that there could be no
ratification of what had not been done professedly on acconnt of the
principal, and that mere quiesconce of the owner would not validate
unanthorized dealings with his property. The mortgagee, it was
gaid, if he had taken assignments of prior charges valid as against
the adopted son, might enforce them in another suit. '

In Bai Kesar v. Bai Gamga () the question was as to alienation by
a father’s widow as guardian of a son's minor widow of property of
the labter. The transaction was et aside an account of the guar-
dian's not having obtained a certificate of administration under Act
XX. of 1864; but as the sale had been made to pay debts reagonably
incurved, its rescission was made conditional on the repayment by
the younger widow of the purchase-money to the vendee. (See
further, Book IT. Introd.)

() Kally Prosouno Ghose v. Gocool Chundre Mitter, 1. L. R. 2
Cal. 807, |

(6) I L. R. 7 Cal. 178.

(¢) 8. A. No. 190 of 1877; Bom, H. C. P. J. F. for 1877, p.;269.

(d) I. L. R. 6 Bom. 463.

(e) 8B. H. C. R. 31 A, C.J.




8. For the conditiong limiting a widow’s power fo adopt in
|\ Bombay, see Rdamji valad Néviyan v. Ghamon Ko Jivagi (@) and
" Book III. of this work treating of ADoPTION.

' @Q. 5~The holder of an Inim granted for the supporb
 of a temple, died, leaving an adopted son. The son and the
widow of the holder disagreed and separated. The question
' therefore is whether the Infm should in fature be entered
_in the name of the adopted son or of the widow ?
. A.~The Inim should be entered in the name of the
adopted son.—A kmedmggur, October 16tk, 1851.
Agrmorimms.—(1) Datt. Mim. p. 1, 1. 8 and 11; (2%) p. 36, 1. 10

(see Chap. II, Sec. 2, Q. 8); (3) Vyav. May. p. 104, 1. 75 (4) p. 105,
1. 6 (5) p. 102,1.6; (6) p. 102, 1. 4; (7) p. 110, 1. 6; (8) p. 108, 1. 8.

Q. 6.~—A deceased man has left a daughter and an adopted
gon. Which of these has a right to inherit the property
~ belonging to the deceased ?

- A.—The daughter is entitled to ong-eighth of the property.
The expenses of her marriage should be defrayed from this
share and tho rest of the share made over to her. The:
adopted son shonld receive the remaining seven-eighths of

the property.——Ahmednuggur, Morch 14th, 1856.
Avrorres.—(1) Vyav. May. p. 102, 1. 4; (2) p- 110, L. 6; (3) ik,

Vyav. f. 51,p. 1, 1. 9 (sce Chap. 1. Sep, 2, Q. 17); (4%) Datt. Mim,

p- 86, 1. 10 (see Chap, IL. Sec. 2, Q. 8). ) j

Q. 7.—A Brahman widow has adopted & son ; should he
or she have the management of her property during her
- lifetime ?
| A—The adoptive mother’s Stridhana should remain in her
. possession, The adopted son ghould make a suitable provi-
sion for the support of his mother, and the mother shoald
remaip under the control (b) of her son, who should have

(a) Bom. H, C. P. J. F. for 1882, p. 141.
(b) Ses above, Introd. p. 254 ss.
TR
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the management of all the moveable and immoveable pro-
perty.—dhmednuggur, October 17th, 1845,
Avrroriry.—* Datt. Mim. p. 36, 1. 10 (sce Chap. I1. Sec. 2, Q. 3).
Q. 8.—A woman after the death of her husband adopted
a son. Can he claim the property of his (adoptive) father
during the lifetime of his mother ?
A.—Yes, he can claim his father’s property, but not that
of s mother.—Poona, November 1st, 1852. )

Avrnorries.—(1) Mit. Vyav. f. 54, p. 2,1. 15 (2%) Datt. Mim. p.
86, 1. 10 (sea Chap, 11, Sec. 2, Q. 8.)

@. 9—A woman adopted a son, and agreed to put him
in possession of his property, The woman afterwards refused
to act up to her agreement. Can the adopted son sue
his adoptive mother for the possession of the properby ?

A.—The adoptive mother can be sued on the agreement
but she can still claim a maintenance.

Poona, November bth, 1852,

Avrnorimes,—(1) Viram. £ 121, p. 1,1 105 (2) p. 2, 1. 145 (3%)
Datt, Mim. p. 36, 1. 10, (see Chap. I1. Sec. 2, Q. 3).

Q. 10.~—Can an adopted son of a woman claim the pro-
pelty in her possession? A part of the property was ac-
quired by her and the rest by her husband.

4.—The portion of the property which was acquired by
the woman is her “ Stridhana,” of which she alone is the
owner. The adopted son can claim a balf of the property
belonging to her husband. The other half must be left with
the widow. She is at liberty to enjoy the proceeds of the
immoveable property, but not to mortgage or dispose of it.
Rutnagherry, February 20th, 1854,
AvrHoRrTs, ~ (1) Mit. Vyay. £ 51, p. L, 1L 7;(2) £. 60, p. 2, 1, 18;
(8) £ 61, p.1,1.10; (4) £ 61, p. 2, 1. 3; (5) £, 60, p. 2, 1. 16 :—
(Yajiavalkya.) * What was given to a woman by the father, the
maother, the husband, or a brother, or received by her at the nuptial
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¥ Viires, or presented to her on her husband’s marriage to another wife, '
-7 oralso any other (separate acquigition), 18 denowminated & woman’s

property.” ... ... .t (Vijiinesvara). And on accounb of the
word ¢ ddyam” (and thelike) property which she may have acquired
by inheritance, purchase, partition, seizure, or finding, ave denomi-
. mated by Manu and the rest, ‘ woman’s property.’ (Colebrooke, Inh,
| p. 864 ; Stokes, H. L. B. 458, Translation revised according to note
in 18t Edition of this work, 4. v. - See above, pp. 268 8s.)

‘Remark.—The adopted son takes the whml,sgt of his adoptive father’s
property. (See Chap. 1L Sec. 2, Q. 3.) B

Q). 11.—A woman has adopted a éon.;g" She ig possessed
of some moveable and immoveable property. = IS she or her
adopted son the owner of the property ? _

A.~~When a son is adopted by a widow, he becomes the
owner of her husband’s property. If he should happen to
be a minor, the property should be taken care of by the
widow, who is the owner of her “ Stridhana” only.

Ahmednuggur, August 18th, 1849.

Aurnonitirs.—(1) Datt. Mim. f.1, p. 1, 1. 3and 11; (2) Vyav. May.
p. 102, L. 105 (3) p. 110, 1.6 (4) p. 104, 1. 75 (8) p. 108,1. 65 p. 107,
1.6 (7) p. 108, 1 7; (8%) Datt. Mim, p. 36, 1. 10 (see Chap. I, Sec.
2, Q. 8); (9*) Manu IX. 27 (see Chap. I1./Sec, 1,Q. 1).

Q. 12.—A widow of the Mahar caste adopted a son'of
her sister. He succeeded to the Watan of his adoptive
father. His cousin has sued him for the recovery of the
property. How should this case be decided ?

A.—The sister’s son adopted by the widow is legally en-
titled to the Watan of his adoptive father, The cousin

" therefore cannot disturb his possession.
Ahmednuggur, April 12th, 1856.
Avtrority.—*Datt. Mim, p. 86, 1. 10 (see Chap. II. See. 2, Q. 3)

Q. 18.—A person having lost his first adopted son adopt-
ed another, and the wife of the deceased adopted one also.
How will the two adopted sons share the family property !

A.—Bqually,~—Tanna, June 12th, 1858,
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AvutHoRres. —(1) Mit. Vyav. £. 50, p. 1, 1. 7 (se8 Ohap. 1L Sac.
4,0.9); (£ 60,p213 !

Renank.—The adoption by the widow of the deceased som, it was y
answered in onoe case (No. 1666 MSS), wounld hold good notwithstands
ing a prior adoption by ber father-in-law. An adoption by her alone
is to be preferred (No. 1660 MSS). j

Q. 14—A man adopted a son, bub afterwards he had a
gon born to him. He separated from his adopted son, giving
him a share of his property. The man and his son subse-
| quently died. The widow of the son married another
hosband. The adopted son, and a ‘¢ PAy” widow of the
adoptive father, are the only persons who claim to be . the
heirs of the adoptive father. Which of these is the heir ?

A.—The adopted son.—Dharwar, Junuary 13¢h, 1859.

Avrontnes.—61) Vyav. May. p. 134, 1. 43 (2%) Viram. f. 194, p. 2,
1. & (sea Chap. 11, Sec. 64, Q: 14); (3%} Dats. Mim. p. 36, 1. 10 (pes °
Chap. 1T, Sec. 2, Q. 3). j '

Q. 15.—A man first adopted a ébn, and afterwards he
had a son born to him. How will they share the man’s

property ?

A.—~The adopted son is entitled to one-fourth of the share
of the son.—Dharwar, September 10th, 1847. '

Avnpiorrry.— Vyav. May, p. 108, 1. 2 i

s When a son has been adopted, if a legitimate son be afterwards
born, the given son shares a fourth part” (Borradaile, p. 72 ; Stokes,
H. L. B 66.) '

Rimakk.—On the death of an intestate a contest arose between hig
adopted son and the adopted son of his natural son.  The Court held
that vheir rights were equal. Raghoobanand Doss v. Sadlwchurn
Doss. (a) This would not be right on the principle of an adopted
gon fully representing his father in the absence of a natural son,
as thab would give the adoptive grandson the whole share of his
father, in competition with whom the father’s adoptive brother would
take only half  share. :

(¢) L. L. R. 4 Cal. 425.




:.'-Q.' 16.—If a son is born to & man after he- has idopted

. ‘one, what portion of his property should be given to the

adopted son ?

A.~—The property should be divided mto five shares, one
share shonld be given to the adopted, and four to the be-
gotten son.—Sadr Adalat, July 2nd, 1858.

Avrnortngs.~~(1) Datt, Mim. f. 21, p. 2, 1. 15 (2%) Vyav. May.
p- 108, 1. 2, (8ee the preceding quesbion.)

Q. 17.—A Patil adopted a son, afterwards a son was born
to him by a wife who had been married before he married
hiers  Which of these will be his heir? If after he had
adopted a son, a son was born to him by his wife who was a
virgin when he married her, which of the two sons will be
hm heir ?

. A-The son of her who was a virgin, when the Pitil mar-

ried her, has a greater right than the adopted son, and the
adopted son a greater right than he who was born of a fwice
married mother.~— Dharwar, December 3rd, 1858.

| Aurrormies.—(1) Mit. Vyav. £ 53, p. 2,1. 65 (2*) £ 55, p. 1, 1. 11
(gee Chap. IL. Sec. 8, Q. 1) ; (3*) Vyav. May. p. 108, 1. 2 fsep Chap,
IT. See.2, Q. 15) 5 (4%) p. 112, 1. 2 (see Chap. II. Sec. 8, Q. 10).

Remarks.—1. If the son horn after adoption was born from a Pit
wife, he would, in the higher castes, and exeept by chstom in the
lower also (being under the Hinddd Law considered illegitimate), be
excluded. But ag the illegitimate son of a Sidra, he will, according
to Authority 3, receive one-third of the property. Bub secalso Chap.
IT. Sec. 3, Q. 16, and Remarks on the same question.

2. TIfalegitimate son be born after the adoption has taken place,
the adopted son receives a fifth of the deceased’s estate, according to
the preceding question. Aeccording to the Mit. Ch. L. Sec. XI. p.
24, the adopted son takes a fourth part.

Q. 18.—4, an Agarvéll, had no children; but he brought
up one, B, as his foster son. A’s mistress had a son, 0, before
she was kept by 4, and €' accompanied his mother when

ADOPTED SON. NG L
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she went to live in A's house, and took A’s name. On the
death of 4, will B or € succeed to his property ?

A.—A’s foster son, B, will be his heir. €, the son of his
mistress, will not be his heir merely becanse he went with
his mother to live in 4’s honse.

Ahmednuggur, September 80th, 1846.
Avraosrries.—(1*) Datt. Mim. p. 36,1 10 (see Chap. IT. See, 2,
Q. 8); (2%) Vyav. May. p. 102,1. 2 :—

“Here we must vemark that with the exception of the son given
(all other) secondary sons are seb aside in the Kali (or present) age.”
(Borradaile, p. 66 ; Stokes, H. L. B. 58.)

ReMark,—B will inherit only if he was formally adopted ; Bashetti-
appa.v. Shivalingappa ; (@) Nilmadhob Das v, Bisswambhar Das el
al. (&)

Q 19.—A Koli 4, had nephews, but they were separated ,

from him. He had no son of bis own, but he broughtup B,

“the son of a relation by a kept woman, either as a foster
child, or as his adopted son (it is not known which), On
the death of 4, will his property pass to B, or to his
nephews ?

A.—TIf B was adopted by 4, he will be his heir. If B was
not adopted, but only brought up as a foster child by 4,
then his nephews, though separated from him, will inherit
his property in preference to B.

Ahmednuggur, February 21st, 1846,

Avrroniigs—(1#*) Datt. Mim. p. 36, L 10 (see Chap. IIL. Sec. 2
Q. 18); (2%) Vyav. May. p. 102, 1. 8 (see Chap. IL. Sec. 2, Q. 18).

Q. 20.—A, a Shdra, died, leaving first and second cousins,
and also a boy, B, whom he had either brought up as a
foster child, or else bought. A, previous to his death,
bequeathed a portion of his property to B. Is. B entitled to

(a) B. H. C.P. J. F. for 1873, p. 162.
(6) 8 B. L R. 27, B. C.
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claim -é.:!'}iy further share of the property besides that expressly
bequeathed to him, and if so, how should the rest of the
. property be divided between B and A’s consins ?

A.—If B was adopted by 4 with all the forms required
by the Sistras, then he will sncceed to the whole of the
property left by his adoptive father. If he has not been o
adopted, he can claim only so much property as may have
been expressly assigned to him by the deceased 4, and the
rest of A’s property will pass to his blood relations.

Ahmednugyur, January 17¢h, 1848.

Avrmorimies.—(1) Vyav. May. p. 102, 1.°2 (see Chap. II. Sec, 2,
Q. 18); (2) p. 169,125 (8) p. 142,1.8; (4) p. %, 1. 8; (5) Mit. Vyav. £,
64, p. 1, 1.3 and 13; (6) f. 563, p. 2,1 6; (7) £ 54, p. 2, 1. 18; (8) £. 51,
p- 1, L. 84(9) £ 50, p. 1, L. 1; (10) Datt. Mim. p. 36, 1. 10 (gee Chap,
11, Sec. 2, Q. 3).

SECTION 38 —ILLEGITIMATE SON.
Q. 1.—Can a son of a Stidra’s female glave be his heir ?

A.—The son of & female slave is the heir of a Stdra.
Ahmednuggur, September 80th, 1846.
Avtaoriy.—*Mit. Vyav. £ 55, p. 1, 1. 11 :—

“BEyen a son begotten by a Stidra on a female slave may take a share
by the father’s choice. Butif the father be dead, the brethren should
make him partaker of a moiety of a shave; and one who has no
brothers, may inherit the whole property, in default of a daughter’s
gon.’’ (Colebrooke, Mit. p. 822; Stokes, H. L. B. 426.)

ReMARKS.—See Raki v. Govind, (a) Navayanbhartiv, Lavingbharti, (b)
and Inderun Valungypooly Taver v. Ramasaromy. (o)

2. The union of the sexes amongst many of the wilder tribes and the

lower castes of India can be called marriage only by courtesy. The
word implies a set of relations which amongst them does not really

(a) I. L. R. 1 Bom, 97.
() T. L. R. 2 Bom. 140.
(¢) 18 M. I. A, 141, 0r 3 B. L. R. 4 P, C.
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exist, Thus amongst the Khonds the so-called wife is bough Is from
hev father and carried off by force. (@) She can leave her husband
when she will, her parent being then bound fo repay her price.
Amongst some classes in Kéngra a purchased widow is reckoned &
" wife ' without further ceremony: () The enstom of some castes in
Gujarit allows the woman to leave the man and to form a'connexion
with another, subject or not to ratification by the caste. Mere
incompatibility of temper is with several regarded as a ground for
dissolubion of the union, and in nearly all the lower castes the man
may dismiss the woman af his pleasure with':or without reason ; the
only restraint he feels arises from the necessary expense of a new
wife. Parents and brothers habitually encourage young wives to'
yun away from their husbands to induce the labter to divovce them.
and so leave room for another sale. The Brahmanie law regards a
marriage as really indisgoluble, (¢) though the erring wife may be,
divorced in the sense of being disgraced and kept apart. It could
not, therefore, treat with respect counexions in which there was no
religious conjunction of sacra, no recognition of an indissoluble bond,
no procreation of children to fulfil the sacrificial law. The British
Courts give effect to many uniong as marriage which are almost
entirely wanting in the characteristics of whab in Hungland goes by
that name, and even apply the provisions of the Penal Code to trans-
gressions of a law which in itself never laid any strict obligations on
the spouses. The relations of the sexes in British ferritory have
thus been raised in some degree to a higher level amongst the lower
castes, but ab the cost of penal inflictions, it may be feared in many
instances in which the culprits were wholly unconseious of having
committed any offence. (d)

Baudhdyana makes mere sexual associabion a lawful union for
Vaidyas and Stdras, “for,” ho says, “ Vailyas and Stdras are nob
partienlar about their wives.” Shortly afterwards he says A ferale
whe has been bought for money is not a wife: she eannot assist at
sacrifices offered to the gods or the manes. Kasyappa has pro-
nounced ber a slave.”—Transl, p. 207.  (See above, pp 86, 274.)

() Sea Rowney,-Wild Tribes of India, p. 103.

(&) See Panj. Cust. Law, II. 184.

(¢) Seeabove, p. 90, and below, Sec. 6 B. Introd. Remarks. '

(d) See Mathwrd Niikinv. Esw Naikin, 1. L. R. 4 Bom, 545, 565,
570 ; Rowney, op. cif. p. 136, 189, 190, 204 ; Stecle, Law of Cagtes, 82,
33, 170, 171, 172, 173. Lord Penzance in Mordaunt v. Mordaunt,
T. R.2 P.and D. at p, 126 ; Lush, L. J., in Harvey v. Farvie, L. R.
6 P. D. at p. 53.
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3. -ﬂ*i‘legitimnte' gon was preferred to' s widow and daughter
in Sadw v. Baiza and Genu. (a)  (See helow, Q. 12.)

Q. 2~Can an illegitimate son of a Brihman claim a
share from his legitimate brother?

A«~No': ho canhot have any shate, He can only claim
that which his father may have expressly given to him.

. Ahmednuggur, February 15th, 1851.

.I&U‘l‘Homes.—-(l)Vynv. May. p. 99,1, 1 (see Auth, 8); (2) p. 98,
1. 4; (8) Mit, Vyav. f. 55, p. 1, 1. 15—

<« From the mention of p Stdrea in this place (it follows that) the .
mon ‘begotten by a man ofa regenerate tribe on a female slave does
Hob obtain a shave, even by the father’s choice, nor the whole estate
after his demise.’’ () (Colebrooke, Mib. p. 823; Btokes, H. L. B. 426.)

Rumark.—Se above, p. 263

Q. 8.—A MirwAd! has a son by a woman either kept or pur-
chased as a slave. Can the woman or the son be hisheir ?
A.—If the Marwadi is a_Sﬁdm, his illegimate son will be
i kis heir. If he is not a Stdra, and if he has not made a
gift of his property to any one, the Sirkar should take his
! property after paging for his funeral rites and the mainten=~
ance of the woman. If the deceased has made a gift of
his property to either the son or the woman, it should be
made over to her or him,
Almednuggur, February 23rd, 1847. A
AuvrHorITES.—(1) Mit. Vyav. £. 55, p. 1, L 11 (see Chap: I1. Sec.
8,Q.1);(2) 067 p 1,1 8:—

(@) 1. L. R.4 Bom. 87, §. C.; Bom, H.C.P. J. I. 1879, p. 509.

(b) According to the Sanscrit text as given above, the translation
nor the whole estate after his demise ” is not correct. It ought to
be “nor half a share, much less the whole."

The Hnglish law of Glanville’s time allowed a father to give to an
illegitimate sona share of the patrimony which he could nob give to
a younger legitimate son without the consent of the heir. (See Glan-
ville, p. 141.) This arose from a preservation of the liferal direction
of a text while the law to which it was collateral had changed. For
an analogous process in the HindQ Law, sco below, Q. 8.

48 n
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“Tt is said by KAtyyana that heirless property goes to the king,
deducting, however, a subsistence for thefemales, () as well as the
funeral charges, but the goods belonging to & venerable priest, let
hirn bestow on venerable priests.” (Oolebrooke, Mit. p. 3355 Stokes,
H. L. B. 435.)

(3) Vyay. May. p. 236, 1, 61; (4) p. 98, 1. 6; (5) Manu IX. 155.

Q. 4.~When a deceased Pardeshi (b) has no nearer heir
than a son of his kept woman, can such a person be his
heir ¢

A.~—Yes.—Poona, August 17th, 1847,

Avurnogiry.—*Mit. Vyav. £ 55, p. 1, 1. 11 (see Cbap. ITs Sec. 8,
Q. 1).

Revang—Yes,” if the son is his own alse, and if deceased
belonged to the Shdra caste.

@. 5.—A person permitted his illegitimate son to live in
one of his houses. This person and his descendants oceu-
pied the house for several years, They repaired, improved,
and divided it among themselves. Can the house be claim-
ed by the legitimate heirs of the original owner, and how
many years’ possession constitutes a preseriptive title

A.—~A man of the Stdra caste having legitimate and
llegitimate sons, can transfer his real or personal property
to the latter. The legitimate heirs cannot cancel such a trans-
fer, The period necessary to constitute a prescriptive title
is not fixed in the Sastras.—Adhmednuggur, May 26th, 1847,

AvrnoRirres.~(1) Mit, Vyav. £ 55 p. 1, 1. 11 (see Chap. II. Sec.
8, Q i@ 55,p 1, 1.3;(8) £ 1L, p. 21 11 and £ 12, p. 2,1. 14,
Translated 1 Macn. H. I.. 200 ; (4) Vyav. May. p: 83, 1. 3 ; (5) p. 89, L. 2.

(@) According to Vijiiinedvara, ¢ fomales™ here means “ congubines”
(avarnddhd). If e paini wife survived, the property would not he
heivless.

(b) ** Pardeshi,” Parade$i (lit. foreigner) is used in the Dekhan to
denote any Hindd who has immigrated from some other part of India,
especially from Hindustdn, whatever his caste may be.




Rexarks—1. A Sdra cannob transfer his entire property to his
illegitimate children, if he has legitimate sons. He can only give
equal portions to the legitimate and illegitimato heirs. See however
| Book I1. Chap. T. See, 2; above, p. 209,

9. Tf the house which the illegitimate son had received was nob
more than a portion equal to the share of a legitimate son, the latter
cannot recover it,  If it was more, he would be able to recover it, but
be obliged to give to the illegitimate son one-third of the property or
one-half of & son’s shave. (z) Even amongst the higher castes, as the

illegitimate son is entitled to maintenance, a grant to him by his

father for this parpose is valid against the legitimate sons. () (Ses

the Introd. p. 265.)

3. According to the Mitdkshard, contrary to Yijfavalkys and
Narada to which it refers, proprietary rights cannot be acquired by
mers ocenpancy, however long it may last, and thongh the owner
| may not remonstrate. Bub see now Ack 150f 1877, BReg. V. of 1827,
and Book II. Introd., ' WILL To EFFECT A SERAR ATION.

Q. 6.—1Is a cousin who performed the funeral ceremonies
of his deceased relative, or a kept woman’s som, who is a
minor under the guardianship of his sister, his heir ?

A—As the deceased was separate from his relatives, and
as he was of the Sfidra caste, his illegitimate son will be
heir, But as the illegitimate son is a minor under the pro-

tection of his sister, she may have the charge of the property .

on his hehalf.—Nuggur, November 1st, 1845.
Avtnontry.—*Mit, Vyay. £ 65, p. 1, 1. 11 (see Chap. IL Sec. 3,
Q- 1). i :

Q. 7.—~A man of the MAlf caste left a son by a kept
woman, and thig son claims a share in certain land which is
in possession of the deceased’s nephew. Is the claim of the
illegitimate son valid ?

A.—As it appears that the man lived. separate from his
brothers, and that his share is in the possession of his
nephew, the illegitimate son can claim i

Nuggur, September 12th, 1845.

(@) Kesaree et al v. Samardhan et al, 5 N. W,
(&) Raja Parichat v. Zalvm Singh, L. R. 4 L.

P. R. 94.
A. 159,



Avrtioriry —*Mit. Vyav. £ 55, p. 1, 1. 11 (see Chap. IL. Sec. 8, Q. 1).
Remark.—If there be no legitimate sons, daughters or danghter’s
sons, the illegitimate son of a Stdra succeeds, taking precedence of g
legitimate son's daughter. (@)

Q. 8.—A Mohatfir-widow of a man of the Mali caste,
_ sued his kept woman for a house belonging to her husband.

The widow, while her husband was alive, lived separately
from him for abont 12 years. During all this time she was
supported by her own labour, - It is not gaid that her chay
racter was bad. The man has two sons by the kept woman,
Can the claim of the widow be allowed ? :

A.~—The man's sons by the kept woman are his heirs,
They shoulrl inherit the whole property, and grant a suitable
maintenance to the widow.——Ahmednuggur, March 18th, 1848.

Aprmoriry.—*Mit. Vyav. £ 55, p. 1, L 11 (see Chap. II. Seo, 3,
Q. 1 i

RiManks.—1, A Mohattr-widow is a widow who bad been married
twice.

9, Tor the preference of the illegitimate son to the widow, see
P 84 ss. .

Q. 9.—A man, deceased, of the Stdra caste, had two sons,
one legitimate and the other illegitimate. The former died,
leaving a widow. The deceased had a house, and the ques.
tion is, who shall inherib it ?

A.—The daughter-in-law has a right to a maintenance
only. The illegitimate son will inherit the property of his
father.—Ahmednuggur, October 80th, 1856.

Avriortigs.—(1) Mit. Vyav. f. 53, p. 1, 1. 11 (ses Chap. II. Sec.
3,Q. 1); (2) £ 12, p. 1, 1..16; (3) Mib. Achéira, f. 12,p. 1, 1.4 ; (4) Yyav,
May. p. 184, 1. 65 (5%) p. 136, 1. 4 (see Chap. 1. See. 2, Q. 11).

(@) Sarasuti v. Mannu, 1. L. R. 2 All 134,

According to the law of the Lombards the legitimate sons exclnded
illegitimates, but were compelled to provide them and their own
sisters with portions.
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Remarg.——The illegitimate son of a Sadra is entitled to half the
share of a legitinnate son, Dhodyela et ¢l v. Malanail, S. A. No. 243 of
1878, (@) in Bopubay and Madras, (&) if there be a legitimate son, daugh-
ter, or grandsion. Failing these, he may inherit the whole. Mit. Chap.
1. Sdo, 12, Wl 185 See Sulu v. Hari, (¢ ) Gapal Narhar v. Hunment
Gamsh Suﬁ'm i, (d) Sarasuti v, Maina. (¢)

i

Q 10 —A Sidra, 4, who was possessed of an open piece
of. ground suited for building purposes, died, leaving two
wong. One of these, B, was a legitimate son, and the other,
0, was either an illegitimate son, or else his foster-son. On
the death of 4, will the piece of ground belong to B alone, or
will it belong to 0? If ('is entitled to a share of it, to

what share is he entitled ? ‘

A.—TIn the Sdra caste both legitimate and illegitimate
sons succeed to their father’s immoveable property. Their
father may divide it according to his pleasure, and assign
what share he pleases to a foster-son. If the property has
to be divided after the death of the father, then, according to
the E)astras, the illegitimate son will be entitled to one-third,
and the legitimate son to two-thirds of the whole property
left by the father.—Ahmednuggur, March 14th, 1855,

Avrmoriry —Mit. Vyav. £. 55, p. 1, 1. 11 (see Chap. I, Sec. 38,
Q 1).

Remarks.—1. The father may give an equal share to his illegitimate

gon if he likes. He could not give the bagtard a greater portion than
the other. (Seeabove, p. 194; Mit. Ch. I. Sec. XIIL. para. 1.)

2. Tf 0 is a “ fostor-son,” and has not been formally adopted, he
receives nothing.

Q 11,—4, a Tailor, died, leaving a legitimate son, B,
and an 1lleg1t1mate son, U. Are Band O entitled to equal

(a) Bom. H.C. P. J. ]i‘. fur 1874, p. 43.
(b) 2 Str. H. L. 70.

(¢) H. C. P. J. for 1877, p. $4.

() I. L. R. 3 Bom, 273, 288,

(e) I. L. R. 2 All. 134,
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shares of the moveable property and of the Watan of 4, or
can O claim no share at all? On the death of B will 0 be
the heir to the Watan, or will it pass to the dis¢ant relatives
of A7 Is B competent to will away on his death-bed the
Watan to distant members  of his famlly, to the pI‘eJIIdIGB
of 07

A.—B is entitled to three-fourths of the properby of 4,
' and ( to one-fourth. If B die, lea.vmg: neither a wid'ow,
nor a son, nor a danghter, his Watahn « and obher propetty
will pass to €. If B and 0 have separated, then B is com
pebent to transfor his property to his other, relations, instead
of to 0. —Akmac{mcggur, December 13¢h, ]847 el

ﬁumonrmas.-——(l} Vyav. May. p. 83, L d (2) p- 99~ b 1. (see Auth
4); (3) p. 196, 1. 4; (4%) Mit. Vyav. £. 55, p.1, 1. 11 (see Chap. 1I. Sec.
3, Q.1);(5) L 68 p 2,1 16:—

“ Property, except a wife and a son, may be given without prejudice
to (the interest of) the family. Bat the whole estate may not be given
if there is living issue, nor that which has been promised to anybody.”

Bremank.—According to the Remark to Q. 5, and the Answer fo Q. 10,
the illegitimate son would be entitled to one-third of the whole estate.
It is, however, possible to interpret the expression ‘‘half a share,”
which Ydjfiavalkya useg in the passage bearing on this point (Autho-
rity 4),in the sense algo which hag beon given to it in the answer to Q.
11, For VijiidneSvara, when discussing theallotment of a “fourth of &
share” to o daughter of a person leaying sons, states that the pro-
perty is to be divided first into as many shares as there are daughters
and sons. Then each danghter is fo receive a fourth of such 4 share,
and lastly, the vestisagain to be divided equally amongst the brothers.
(See Colebrooke, Inh, p.287.) If the same pringiple is followed in
regard fo the * half share” of an illegitimate son, he will, in case
there is only one legifimate son living, receive & fourth of the whole
estate. The same difficulty presents itself also in regard to the
fourth share of an adopted son. (See Chapter II. Sec. 2, Q. 16

and 17.)

Q. 12.—=A man of the Stdra caste died, leaving a widow
and her son, and a kept woman and her son. The widow
and the legitimate son of the man afterwards died, and the
question is, whether the property of the deceased should
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be taken by a separated legitimate member of his family, or
' by the illegitimate son? '

A.~—A woman who has not been married by the  Lagna”
or “Pat” ceremony, but is kept by a man as a concubine
from her childhood, is called a * Désl,” and a son ofa
< Dast” can inherit the property of his father when there is
no legal widow, son, daughter, or daughter’s son. (#) Inthe
present case, the illegitimate son appears to be the nearest
heir of the deceased. The separated legitimate member of
his family cannot therefore claim his property.

Poona, October 9th, 1857.

Avrtnorry ~~Mit. Vyay. f. 65, p. 1,1, 11 (see Chap. II. Sec. 3,
Q- 1.
- Bemang.—The illegitimate son would inherit the whole estate of
his father according to the Mitdksharh (sce Q. 8), even though a
widow of the latter might be living, but here the estate having
descended to the two sons jointly (see Q. 10), or to the legitimaté
son, subject to the illegitimate’s right to half a share, the Sistri was
niob justified in treating the case as if the father had died leaving
only the illegitimate son. In Baiza ef alv. Sadu, 8, A. No. 74 of
1878, there was a difference of opinion as to whebher legitimafe and
illegitimate sons could be coparceners. Inappeal by Sadu it was
held that he the illegitimate and his legifimate half-brother were
coparceners: ()  In the same case it was admitted in argument that
the widow was entitled only to maintenance. 1In- Madras, Mr. Ellis
(2 Str. H. L. 66) thought that illegitimate sons of Sndras might take
equally with legitimate sons, but this does not appear o be the
accepted rule even there (ibid. 70). Illegitimate sons by the pame
mother inherit infer as as brothers, Maynabai et al v. Uttaram et al, (e)
and ges infra, Section 11, Q. 4, and probably, but not guite cel'tainiy.
from legitimate brothers on the foobing of a joint family with rights
of survivorship. (See Stecle, 180.) But little difference indeed wag ab
ono time recognized between the legitimate and the illegitimate sons
of Sidras. The Brahma Puriina, ¢uoted by the Viramitrodaya, Tr.

(a) This is the doctrine of the Dattaka Chandriké, Seo. V. para.
31. Tor the MitAkshard, see below, Q. 18.
(b) Saduw v. Baiza, 1. Li. R. 4 Bom. 37,
() 2 M. H. C. R. 196,
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p. 120, says that Sadras are incapable of having ngon (pubra) in the )
proper sense, as ** a slave male or female ean have only slave offspring.”
(See nhove, Introduction, p, 82 85, and Q. 1and 8.) Thesubsidiary
gons in the order of their preference exclude thoge lower in the scale
(Mit. Ch. 1, 8. 11 ; Narada, P. IL. Ch. XTII. pl. 22, 25,33, 49).  In the
answer to Q. 11 above, the Sistri assumes that they may form a united
_ family. On the other band, Macnaghten, 1 H. L. 18, seems fo rank

the illegitimate as & coheir only with a daughter's son, though he
recoghizes hisright to a half share, where there are legitimate sous.
In Bengal it has been said by Mitter, J., in Narein Dlara v, Rakhal
(tain, (a) that only the son of a Stdra by his (unmarried) fomale slave
has any right of inheritance, and the Mithksharé, Chi I, See. 12, 18!
cited in support of this doctrine. A kept woman is for this purpose
however regarded as a slave. (Sea Datt, Mimdm. 8. 4, pl. 76 ; Steele,
L. €. 41; 2 8tr. H. L. 68,) In the ease of Rahi v. Govind, (b) the
position of the illegifimate son is learnedly discussed, but not with
reference to this particular question.

Q. 18—A Stdra, who held a Patilki Watan, died. He
had a danghter by his ¢ Lagna” wife, and a son by his kept
woman. Which of these is the heir ?

A.~—The property of the deceased should be divided
between the daughter and the illegitimate son in the propor-
tion of two-thirds fio the danghter, and one-third to the son.

Poona, September 4th, 1852,

Avrorrry—Mib. Vyav. £785, p- 1, 1. 11 (see Chap. IIL. See. 3,
Q. 1; Stokes, H. Li. B. p. 426), Koy

Q. 14.—A Rijput bt'ourrht a worhan ) into his house, ‘It_
i8 not known whether she was legally married to him or not,
eithor by way of “Lagna” or “Paf’”" She has two sons
and a danghter. The Rjput and sh¢ quarrelled; the conse-
quence of which was that she was allowed to live separately
from him, he continuing to support her. He subsequently
brought another woman into his house. It cannot be ascer-
tained whether this woman either was married to him or nob.

—

(o) 1 LRy X Galioil, By
(4) I, L, R. 1 Bom. 97.
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He had three sons and a daughter by this woman, Some
people say that up to the time of his death, he expressed his
will that the property should be given to one of the sons of
~ the first woman, but the others affirm that his last wish was
to give the whole property to all the sons of the second
woman, Who should be considered the heir in such &
case ? ]
A~—Tywo slave women of the SAdra caste have equal
rights, and when both of them have sons, the property should
be equally divided among the sons and mothers. If the
woman first kept by the deceased was, together with her
sons, dismissed by him owing fo suspicion regarding her
character, she cannot claim any shave of the property. The
gecond woman and her sons should be treated as heira.
Ahmednuggur, February 21st, 1847,
Avrionrries.—(1) Mit, Vyav. £. 65, p.-1, 1. 11 (see Chap. I1, Sec. 3,
Q. 1); @) £ 5, p. 1,155 (3) £ 51, p. L, 1. 8 and 7; (4%) Viramitrodaya
f:372,p. 2, 1,13 -
* Bub when the father divides his estate during his life-time, he
v pught not to give a greater share to one of his sons, nor should he
disinherit any one of them without sufficient reason.” (See the
Commentary below, Book II. Chap. I. Sec. 2, Q. 5.)
Remarks.—1. The two kept women themselves have no right fo
inherit from the deceased, but can only claim maintenance, See Q. 4.
2. Their sons inherit equally after the father’s death, but only in
case he was Sadra. See Q. 1 and 2.
8. There is no passage in the law books which proves that a

conoubine’s sons lose their rights on account of their mother having
connexion yith other men than their father after their birth.

4. TIn ocase the deceased was a Stdra, he had no right so to bestow
his property as to exclude any of his sons from the inheritance, if
they were nob disabled to inherit by “ physical or moral defects.”

Auth, 4. Ses also Ch, V1.

Q. 15—A Bidra has a grandson, the son of his legiti-
mate son. He has also an illegitimate son. 'The Stidra,
when he was alive, bestowed a house and some other pro-

49 u
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perty on the illegitimate son. Should this be considered a
legal gift ? SR '

A—A father may allow his illegitimate son a share equal
to that which he assigns to his legitimate son. If the parti-
tion takes place after the father’s death, the illegitimate son
can claim only one-half of that which the legitimate son re-
ceives. This is the established rule of the Bdstra, The ille-
gitimate son therefore should be allowed to enjoy whatever
hig father may have bestowed opon him.

Khandesh, September 24th, 1852,

Avrnoriry.—Mit. Vyav. £ 55, p. 1,1, 11 (seo Chap, IL Seec. 3, Q. 1),

ReMARK.—The gift will, however, be valid only if the illegitimate
8on has nob received more than the legitimate son's child did.

Q- 16.—A Pitil adopted a son. Afterwards a son was
born o him by a wife who had been married before he mar-
ried her.  Which of these will be his heir ? If after he had
adopted a son, a son was born to him by his wife who was
& virgin when he married her, which of the two sons will be
his heir ? '

A.~The son of her who was a virgin when the Patil
married her, has a greater right than the adopted son, and
the adopted son a greater right than he who was born of &
bwice-married mother.— Dharwar, December Srd, 1858.

Avrmortrres.—(1) Mit, Vyav., f. 53, p.2, 1 6; (2% 1. 55, Pl
(se0 Chap. IT. Sec, 3, Q. 1); (3% Vyay. May. p, 108, 1. 2 (see Chap.
IL Sec. 9, Q. 15); (4%) p. 112,1. 2+

“From this text of Vasishtha: When a son has been adopted, if a
legitimate son be afterwards born, the given son takes a fourth pary
(of a share).”” Borradaile, p. 76; Stokes, H. L. B. 66.

ReMARKS.—1. Tf the deceased wasa Stdra, his son begotten on a
Puanarbhd (twice-married woman) will, according to the Hindu Law,
inherib one-half of a son's share (ses Auth. 2), since s second marriage
is nall, and the offspring consequentl y illegitimate, according té the
Sistras. Manu, V. 162, says ““ Nor is a second husband allowed to a
virbuows woman.” She must not “even pronounce the name of
another man,” tbid. 157, According tio Manu 1X, 65, “ Nor is the
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marriage of a widow even named in the laws?? To the same effect
ars the passages in the General Notes T. and VI. | That a remarriage
is not allowed by the Mitaskhard is stated by Colebrooke, 2 Strange,
H, L. 399; and Strange himself pronounces against its legality,
1 Strange, H. L. 242. The Nirpayasindhu quoted beneath (Ch. 1T
Sec. 8, Q. 6) declares that the remarriage of a once-married woman
ig not allowed.  The Viramitrodaya quotes the Adipurin to the effect
that the remarriage of & woman once married is along with the killing
of kine, the partition with gpecific deductions, and the niyoga, dis-
allowed in the present (Kaliyuga) age. (4)

Bub that remarrisges, though disapproved, were practised at the
time of the composition of Manu’s Code, is plain from Manun IX.
175,176, A woman thus associating with a second hu shand is dis-
. tinguished by Ydjnavalkya (L. 68) from the suairint who degerts her
Thusband and cohabits adulterously with another man. The son of
the twice-married woman way indeed under the older law assigned a
place in the scale of sons above that of the adopted son (Ydjo. IL
190 g8, cited in Mib. Gh. I, Sec. 11, pl. 1), but re-marriage having
become illegal smongst the higher castes, the illegitimacy of the
- offspring followed, until logislation restored the widow’s capacity.

Amongsh the lower castes the remarringe of widows and divorced
wives has always been common.  The Sfstri, in answer to Q. 37 of
‘8ec. 4, has even said thab the Sistras sanction a pAb marriage. This
is contradicted in fhe next answer, but caste custom might itself be
vogarded ag approved by the Séstras according to the often repeated
formula (Manu VIIL 41), and on this ground probably ib has been
racognized in most cages, as may be seen in Sec. 6 B below. In Ch.IV. =,
Seo. 4, there iz a cage in which the Sistri pronounces & woman's
son, by her first marriage, heir to the property which she had inhe-
vited from her second husband. The children by & py marriage
are generally regarded as legitimate, where the marriage is allowed.
(See Steele’s Law of Caste, 160. Sea also Manu V. 162, 167 ; IX. 175,
176+ General note ab the end of translation of Manu, 1. and VI.)

2. By Act XV. of 1856, the son of a Punarbha ig legitimized by
the sanction given to the second marringe of his mother. The
offspring of an adulferous inbtercourse even amongst Sidras has
no’ right of inheritance. See Dattt Parisi Nayudw et al v. Datti
Banguru Nayudu et al (b) and the case of Rahi v. Govind (¢) in which

(@) Tr. p. 61.
(b) 4 M, H. C. R, 204,
(¢) I. L. R. 1 Bom. 97. .
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the law is fully diseussed; seo also Viramuthi Udayana v. Singa-

ravélu, (v); see too Narayan Bharthi v. Laving Bharthi. (b) 'The same i

cases however show that the illegitimate son is in all cases entitled
to maintenance. Nor has she offspring of an incestuous intércourse
between & fathor-in-law and danghter-in-law sany rights of inhevit-
ance. (¢) '

3. Iflegitimate sgons are horn to a man after he has adopted a
gon, the adopted son inherits a fourth of & son’s share on the demise
of the father (Auth, §).

Q. 17.—A. deceased person has some relations who are
separato in interest. He hasalso a daughter by his © Lagna”
wife, and & son by his “Pat” wife. Who will be the heiv
of the deceased ?

A.—The relations, whose interests are separate, have no’
title whatever. The daughter and the son should be allow-
od equal shares of the property.— Dharwar, 1846,

AvrHormy.—*Mit. Vyav. £. 55, p. 1, 1. 11 (sea C hap. I1, Sec. 8,Q. 1).

Remanks.—1. According to the Hindd Iaw, apart from oustomary
excephions, the son of a Punarbhl (remarried widow) is illegitimate,
and consequently inherits, if’ there be living legitimate issue of his
father, half a sharve. Ses Khtyldyana in Smyiti Chandriké, Ch. V.
p- 10; 2 8tr. H, L. 68, 70; Coleb, Dig, Bk. V. Text 174.

2. Regarding the legalization of widow's remarriagos, see Q. 16.

3. Children by péf are equally legitimate with those by marriage,
according to Col. Briggs, Steele 169.  See infya, Ch. 11, Sec. 8, Q. 6.

Q. 18.—A man married a woman, whohad been previously
married, and by her had a son. At his death, can the son
of such a wife inherit his immoveable property ?

4.—Ifa wan died leaving neither son nor daughter by
the wife whom he married as a virgin, nor the son of such a
- daughter, the son of the previonsly married wife will succeod
to his immoveable property.— Dharwar, July 26th, 1850.

(a) I: L. R. 1 Mad.306.
(5) I L. R. 2 Bom. 140,
(c) 4 M. H. C.R. 204, supra,



* AvtHoRITY.—Mit. Vyav. £ 55, p. 1, 1. 11 (see Chap. IL. Sec. 8, Q. 1).
Remanks—1. This stamps him as illegitimate in the opinion of
the M44iri; and Balambhfitta, commenting on Mit, Ch. 11, See. 1,
p. 28, spenks of twice-marvied women and others nob considered as
| wives espoused in lawiul wedlock.

2. According to the Hindd Law, the son being illegitimate, will
gucceed only in case the deceased was a Sadra, See 2 Str. H,
L. 65, 68.

3. Regarding the legalization of the marriage of a Hindl widow,
gee Act XV, of 1856, See also Q. 16.

SECTION 4.

GRANDSONS.—LEGITIMATE, NATURAL OR
ADOPTED.

Q. 1.—A man’s son died, leaving a son. The man him-
self also died afterwards, leaving a widow. The question is,
whether the widow or the grandson is the heir ? If the widow
is the heir, another question is, whether she can dispose of
the property during the lifetime of her grandson ? '

A.—A grandson has an unguestionable right to the pro-
perty of the grandfather. This right is termed in law the
¢ Apratibandha diya.”” As there is a grandson, the widow
cannot claim the property of her husband, and she has no
right to sell it.—Surat, June 5th, 1857.

Avrmoririss,—(1) Mit. Vyav. f. 44, p. 2,1. 13 :—

| & The wealth of the father o of the paternal grandfather becomes
the property of his sons or of his grandsons, in right of their being
his sons or grandsons: and that is an inheritance not liable to obstrue-
tion.” (Colebrooke, Mit. p. 242 ; Stokes, H. L. B. 865.)

(2) Mit. Vyav. £. 50, p. 1, 1. 7.

Q. 2—A father-in-law caunsed his daughter-in-law to

adopt a son, and afterwards he died. Who should be con-

. sidered the heir of the deceased, the adopted grandson or
the widow ? : ; SR j

A.—The adoptod grandson.—Tanya; November 15th, 1851

he )
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Avzronintzs (1) Mit, Vyav. £, 50, pi 1, 1.7 s=

“ For the ownership of father and son is the same in land, which was
acquired by the grandfather, or in a corvody, ovin chattels (which
belonged to him).”  (Colebrooke, Mit. p. 277; Stokes, H. L. B, 391.)

(2) Mit, Vyav. £.53, p. 2,1 6; (8) Manu IX, 141,

Rexark.—A great-grandson in the male line precedes a daughter’s |

son, Gooroogolindo v. Hurresmadhah. (a)

_ SECTION 5.
ILLEGITIMATE SONS’ SONS. _
Q. 1.—~A man of the Stdra caste has a daughter, a sepa-

rated nephew, and a grandson, who is son of his illegitimate
son.  Which of thesge is the heir ?

4.,—~The daughter will have one-half, and the other half
should be given to the illegitimate grandson. The separated
nephew is not entitled to anything at all,

Ahmednuggur, September 11th, 1849,

Avrnonirins,—(1) Mit. Vyav, f. 55, p.1, L 11 (see Chap. II. Sec.
3,Q.1); (2%) £ 44, p. 2,1, 13 (see Chap. 11, Sec. 4, Q. 1),

Resarg.—~The grandson inherits the half of a share to which his
fabher was entitled.

SECTION 6.—WIDOW. (b)
A.—MARRIED AS A VIRGIN.
(. 1.—~A man, who used to receive from Government an
allowance called ““Toda Gras,” died withont issue. He has
left a widow. Should the allowance be paid to her as it was

(a) 1. Marsh. 398.

(h) The Smriti Chandrikd, Ch, XIIL. para. 31, relying on a passage
of Sankha (see Déya-Bhéiga, Ch. XI. See. 1, parn. 15), places the
widow of a reunited coparcener after the brother, father, and mother,
The Vyav. May. Ch. IV. Sec. 9, p. 24, adopts the same construction,
bot in this ease it follows Madan in giving to the mother precedence
over the father. These rules seem to be arbitrary. Brihaspati
(Smriti Chan, Ch. X1I. 8. 5, para. 38), quoted on the same subject, '
places the widow next after the children.



| pmd to her husband ?  Can she claim any property in addi-
tion to the Palln or Stridhan which she may have received
at the time of her marriage 7

A,~—~When the deceased man 18 a separated member of 4
family, and when he has left no children, his widow will be

- the heir to his property.  If she has received any Stridhana
or Palln on the occasion of her marriage, it cannot be con-

sidered a part of her husband’s properby. It is a separate ©
and peculiar property, and its possession can form no obstacle

to any right of receiving a share in her husband’s property.
Surat, February 26th, 1848,

Avrnorities—(1) Vyav. May, p. 184, 1. 4 (see Auth. 2); (2%) Mit,
Vyav. £ 55, p. 2, 1. 1 (ses Chap. T. Sec. 2, Q. 4).

' Remark.—See Pranjiwandass v. Devkuvarbad, () and the Introduc-
tion, Sec. 3 B (4), and Sec. 11, pp. 88, 299, 205. |

As o payment of debts to the widow empowered or directed to
adopt, see Bumundass v. Musst. Tarinee, () and for the case of a
'\ widow, the real heir, and another person holding a certificate of
administration, see Puishotam v. Ranchhod. ()

That & widow represents the estate as between her successors
‘and strangers, see the Introd. p. 95, and Nand Kuvar v. Radha
Kuari. (d)

A money decree having been obtained against a man and executed
against his widow as his representative, it was held that after the
widow’s death the daugliber could nobt recover the property sold in
execution from the purchaser. (e)

The presumptive heir eannot maintain a shit for a declaration of
his right. See Greeman Singh v. Wahavi Lall Singh, ( f) where it is

(a) 1 Bom. H. C. R. 180.

() 7M. I. A. 169.

(c) 8 Bom. H. C. R. 152, A. C. J.

(d) L L. R. 1 All. 282,

(e) Hari Vydiandthayanna v. Minakshi Ammal, I. L. R. 5 Mad. §,
veferring to The General Manager of the Rdj Durbhunga v. Maharage
Coomar Ramaput Singh, 14 M. 1. A, 605 and Isham Chunder Mitter v.
Buksh Ali Soudagur, Marsh. R. 614. In a note to the report reference
18 made to Zalem lioy v. Dal Shahee, ib, 167,

v (F) L Lo R 8 Cal. 12,
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 said that the Specific Relief Act (I. of 1877) § 42, makes no
difference, ag it refers ouly to vested rights.

A widow's refusal to adopt, according to her husband's directions,
is no ground of forfeiture of her rights of inheritance, Ua Sunduri
Dabeo v. Sourobings Dabeey 1. L. R, 7 Cale. 288,

In Gujardth caste custom in some cases gives the mother prece.
dence over the widow, as ex. gr. in the cases in Bore. C. Ruoles, MS.
Bk. G, SBheets 42, 50, 8¢e above, Introd. p, 157.

Caveful provision is made by the rules of most of the castes in
Grujerdth for securing ab marriage the Pallu of the bride, whether
congisting of gifts from her own family or from her hnsband,

As to a family custom of excluding childless widows from inherit-
ance differing from the general custom of the country, see Russic Lal
Blunj et al v. Purush Munnee, 3 Morl. Dig. 188, and note 2. (a)

Q. 2.—~Tour brothers became separate. The youngest
of them was a minor. The eldsst brother therefore took
charge of the minor’s share, The minor subsequently died,
leaving a widow. Can she claim her hushand’s share? The
minor has passed an agreement to the eldest brother that he
(the eldest brother) shonld take charge of his, the minor's,
share, whenever he should live separate from him. Does this
operate in any way against the right of the widow ?

A.—The share of the minor was set apart, and his widow
is therefore entitled to it, The minor must be considered
as separated, thongh he chose to live with his eldest brother.

Dharwar, August 28th, 1855, »
Avrmoriries.—(1) Vyav. May. p. 134, 1. 4 (sez Auth. 2); (2%f £, 55,
p: 2, 1. 1 (eee Ch. I. Sec. 2, Q. 4).
Reumagg.~—A wife is, under the Hindn Law, in a subordinate sense,
a co-owner with her husband ; he cannot alienate his property or dis-
pose of it by will in such a wholesale manner as to deprive her of
maintenance. Held therefore where a husband, in his lifetime,
made a gift of his entire estate, leaying his widow without main-
tenance, that the donee took and held such estate subject to her
maintenance. (b)

(a) With this may be compared the privilege allowed to the noble
class in Germany of making special laws by a family compact.

(b) Jamna v. Machul Sahee, I. T.. R. 2 All. 815. Seealso Narbadas
bai v, Mahadeo Narayan; 1. T, R, § Bom: 99, Comp. above, p. 208.
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Q. 8.—A woman’s husband and father-in-law are dead.
She has possession of their property. Should her right of
inheritance be recognized ?

Ai=—Yes.— Dharwar, 1845,
Avraoriry.—*Mit. Vyav. £ 55, p. 2 1 1 (see Ch, L Sec. 2, Q. 4)

Reuarg.—The widow inherits under the text quoted above, only in
case her father-indaw died before her husband, Regarding the other
alternative, see Ch. 1I. Sec. 14; and Introd. p. 125 ss.

Q. 4.—A man died. His property is in the possession of
another man. The deceased hag left a widow and s daughter.
The former has filed a suit for the recovery of the property,
omitting the name of the latter. Can she alone claim the
property

A.—The widow has the right to the property of her hus.
band. She can therefore claim it on her own account, omit-
ting the name of her daughter.—Surat, January 24th, 1853,

Avtnonrries.—(1) Vyav. May. p. 134, 1. 4; (2) Mit. Vyay. £, 55,
p: 2 L 1 (see Ch. I. Bee. 2, Q. 4).

Q. 5.—A man, named Bhagavindas Devakar, separated
from his brother. He received his share of the landed pro-
perty, and had his name registered in the records of Gov-
‘ernment as the owner of it.  On his death, his wife, named
Amritd, got her name registered in the records of Govern=
ment as the owner of the land. She then leased 8% Bigis
of land to her nephew, Khushél Raghunatha. He accord-
ingly obtained possession of the land. He subsequently set
up a claim to the land, alleging that it was in his possession
because he was the nephew of Bhagavindis. The widow,
Amritd, wishes to recover the land from ber nephew. Can
ghe do so?

A.—The widow of the deceased Bhagavéindas has a right
50 u
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to the land. Her nephew cammot claim it Am?,-ibfa may
recover it from him.—Broach, September 8th, 1855, |
Avraonrry,—Mit. Vyav. £.66, p. 2,1. 1 (see Ch. L. Sec. 2, Q. 4),

(. 6.—There were four brothers. They divided their
ancestral property among them, and separated. Afterwards
one of the brothers died. His property passed into the
hands of his widow. A brother of the deceased has filed a
suit against the widow, and wishes to impose the following
conditions upon her:~That she should not dispose of or
waste the property in her possession, and that if she desires
to have a maintenance settled upon her, she should give
up all her property in consideration of an allowance. What
are the rules of the Sistra on the subject?

4A.~1f the brothers had not separated, the widow would
have been entitled to & maintenance ouly. The husband of
the widow having separated, before his death, from his
brother who has filed the suit against the widow, his widow
ig the heir. The brother cannot claim the right of inherit-
ance. The widow cannot dispose of her immoveable pro-
perty unless she be placed under a great necessity.

Butnagherry, January 11¢h, 1848,

Avriorimes.—(1) Vyay. May. p. 186,1, 4; (2) p. 185, 1, 2 :—

“ As for this text of Kityfyana :—After the death of the husband;-
the widow, preserving (the honor) of the family, shall obtain the
share of her husband so long as she lives ; bub she has no property
(therein to the extent of) gift, mortgage, or sale : ib is a prohibition
of a gift of money, or the like, to the Vandi, (7) Chérana, () and the
like (swindlers). But a gift for religions objects (nob visible, ¢.e. the
attainment of spiritual benefits) and mortgage, or the like, snitable
(d.e. with & view) to those objects, may be even made.” (Borradaile
p- 101; Stokes, H. L. B. 84).

(3%) Mit, Vyav. £. 55, p. 2, 1 1 (aee Oh. L. Sec. 2, Q. 4).
Remargs.—See Introd. p, 299. A Hindu widosw must, if she can,

(2) A Vandi is a wandering minstrel (Bh&ta}
(b) Chdvana, a juggler (Kolambi).
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- pay a debt of her deceased hushand even though barred by limitation.
Sheis justified in aliening part of the estate for this purpose: Bahala
Nuna v. Pavbhe Hari. () A widow’s needless alienation will subsise
during her own life, Pragdas v. Harikishen. ()

Ab Allahabad it has lately been said that a widow’s power of alien-
ation for spiritnal purposes is limited to those by which her husband,
as distinguished from hergelf, will benefit, (¢) For this reference
18 made to The Cotleetor of Masulipatam v. Oavaly Vencata Narrain-
appal. (d) In Bombay her right, though limited, is not so narrowly
restricted by the Vyav. Maytkha, Chap. IV. Sec. VIII. para.4; and
the Courts have allowed her a reasonable liberty of disposal for pions
objects. (a)

In Kameshwar Pershad v, Run Bahadwr Singl (f) the Judicial

[

Committee say the principle laid down in Hunooman Porsaud v, Mé

Babooee Munraji is applicable to—a, alienations by a widow of her
esbate of inheritance ;—&, transactions in which a father, in dervoga-
tion of the vights of his gon, under the Mit. law has made an alien-
ation of ancestral family estate.

Q. 7—~Two persons, 4 and B, inherited ahouse in equal
shares from a common relation. A then mortgaged his share
of the house, and died. After his death, B redeemed the
mortgage, and transferred the whole house to his ereditor,
a8 security for a debt, After some time, B paid off this
debt, and regained possession of the house, (), the widow
of 4, then demanded her husband’s share of the house from
B, who objected to give it up, on the ground that he had
paid off the debt with which 4 had left the houge, and on
the ground that 0 had for many years lived separate from
her husband 4. € has made over her share of the house to a
person, in consideration of money advanced by him for her
support, She has no male issue. Is she, under these civ-
cumstances, entitled to recover a half of the house from B ?

(@) 1. L. R. 2 Bom. 67.

(@) 1. L. R. X AlL 508

(¢) Puran Daiv. Jai Narein, I L. R. 4 All, 482,
(dy 8 M. L. A. 520.

(e) See above, Introd. pp. 99, 300.

(f) 1.1 R.6Cal.843: 8.C. L, R.8 1. A. 8,



 A.~—(’s husband was possessed of one-half of the house
which he mortgaged. When B redeemed 4’s half of the
house, C did not object to his doing so, Her present claim,
therefore, is inadmissible. If her conduct is good, and if
she was abandoned by her husband, and if she is desirous
of recovering her husband’s share of the house, she must

pay to B whatever he has paid on account of the balf of the
house, with interest. According to the Sdstras, € has no
right to make over the half of the house, even for her own
maintenance, without paying her husband’s debts. (a) C's
right of inheritance cennot be set aside during her lifetime,
even though B may have performed the funeral rites of the
deceased A.—Ahmednuggur, July 9th, 1847,

Avrroarems.—(1) Mit. Vyav. £. 20, p. 1, 1. 2; (2) £ 20, p. 2, L1115
(8) f. 45, p. L, L. 5; (4) f. 55, p. 2, 1. 1 (sea Chap, I. See. 2, Q. 4);
(5) £ 55, p. 2,1.8; (6) . 69, p. 1, 1. 15; (V) £ 12, p. 2, 1. 15 (8) £ 20,
P 2, L 11—

«He who takes the inheritance must be made to pay the debts (of
the person from whom he inherits).” (Stokes, H. L. B. §6.) (b)

(9) Vyav. May. p. 183, 1. 8. >

Rexanks.—1, If the house wag divided, the widow inherits her lins-

band’s share. See Authority 4,

(a) Soin Lakshman v. Satyabhdmabii, I L. R. 2 Bom. 499, per Sir
M. R. Westropp, C. J.

(b) See supra, Introd. p. 252; and infra, Bk, I1. Introd. Sec. 7 A,
1a(2). By the 11th Article of Magna Charta the widow’s dower was
freed from chargeability for the husband’s debts, the payment of
which out of his estate is further postponed to the maintenance of
minor children according to the father’s condition, and to the fulfil-
ment of the service or terms on which the property was held by the
deceased. The dower was looked on as secured by a coubract prior ta
the debts, giving to the widow an independent interest in the hus-
band’s lands. Under the Mahomedan Law the doweress ranks pari
passu, it is said, with other creditors ; see Mir Mahar Ali v. Amani,
2 Ben. L. R. 807, and Musst. Bebeo Bachun v. Sheikh Hamid Hossein,
14 M. I. A. 377. She has not a special lien constituting an interest in
immoveable property; Mahabubi v. Amina, Bom, H.C. P, J. F. for
1873, p. 34, A Jewess claiming under a deed was preferred to sub-
sequent creditors in Sookklal v. Musst. Ralieema, 2 Borr. R. 687.
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2. Her silence, at the time when her brother-in-law paid off the

mortgage, does nob affect her rights, according to the Mithkshavé.

8. Shewill have to refund the money which her brother-in-law
paid. |

Q. 8.—An Inimdar died without male issue. Is the
Indm-land which he held continuable to his widow, accord-
ing fo the Hindl Law ? If a Hindl should die, without a
son, leaving descendants only through his daughter, will
his private property fall fo them, or to his other relations,
or to his widow ?  Are the rules on these subjects applic.
able to all castes ?

A.—1f o man dies without male issue, and if he is not
a member of an undivided or rennited family, his faithful
wife becomes his heir. The property of a deceased person
will fall first to the widow, and when there is no widow, to
the deceased’s daughter. The widow has a preferable claim
to all other relatives. These rules are applicable to all
castes of the Hindds.—Poona, October Gth, 1849,

Avrmorres.~(1) Vyay. May. p. 134, 1. 4 (see Auth. 2); (2%) Mit.
Vyav. £. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4).

Resarks.—There are no special rules about Infim-land in the
Hindd Law Books. The Privy Council, in Bodhrav Hanmant v.
Nursingrav, (a) held that Tndm villages granted to a man and his
male heirs are not distingnishable, according to the law of the
Southern Marfithd Country, from ordinary ancestral estate, and are
divisible amongst the grantes’s heirs. See below, Sec. 18, Q. 10, as
to the construction of grants. The same was held as to a dédgat
waban in Kddapd v. ddvashyapd, (b) and that a vritti or hereditary
office is generally partible, see Steele, L. C. p. 41. .

2. The inamdar in relation to the tenants of the property may
occupy the position of a complete proprietor, or of a mere alienee of
the land tax, or of o grantee of a lordship over mirisdirs holding
rights of permanent occupaney subject only to reasonable rates or
rents. And in different parts of his manor he may have different
rights under the same grant or preseriptive title, owing to the exist-

(a) 6 M. I &, 426. !
(b) R. A. No. 30 of 1874; Bom. HL. C. P. I. I, for 1875, page 182,

»
L

L
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ence of rights (as to hold at an invariable rent) known or presumed il
to have been prior in origin to his own. (1)

8. The Vatandar Joshi (astrologer holding an hereditary office) of
a village may recover damages from an intruder who usurps his
functions and takes his fees.  This is so even though the fees be not
precisely fixed in amount, provided ouly that some reasonable fees
must be paid by those entitled fo the Joshi's ministrations, (5) The
presumption is that a Vatandar Joshi is entitled to officiate in the
case of any particular family ; but though damages may be awarded for
an intrusion an injunction will not be granted such as to prevent a
family from using the services of a rival functionary. Thoe position of
a village priest or astrologer being thus recognized as one of publie
interest to the Hindu community, the holder of it con of course be '
constrained if necessary to perform the duties of it when properly
called on. In the case of religious or chavitable trosts, too, any
devotees or beneficiaries may take proceedings for enforcing the
duties resting on the incambent or the trustees, subject fo the cons
sent of the Advocate General or his substifitte (wanally the Collestor
of the district) under See. 539 of the Code of Uivil Procedure. (0)

4. In Narain Khootia v, Lokenath Khootin (d) it was apparently
held by the Deputy Commissioner that a religions grant made by a
former Mahfrdji of Chhota Nagpore could be resnmed at will by “his
successor in the exercise of a royal or quasi-royal authority. The
resumption of grants by mnative rulers was very common, as Sir T.
Munroshows; () though not of religious grants in Western India. (f)
The decree of the Deputy Commissioner, however, was reversed by
the High Court of Caloutta on the ground that impartibility of the

(a) Prataprav Gujar v. Bayaji Namdji, L. L. R. 3 Bom. 141, referrving
to Lakshman v. Ganpatrav, Special Appeal No. 844 of 1876, and .
Vishnublat v. Babaji, B, H, C, P.J. 1877, p. 146. (At p. 142 of the
Report the last case is twico mentioned by mistake for the former.)
See also Pavshotam Keshavdds v. Kulyin Rayji, 1.'T. R. 3 Bom. 348.

(B) Vithal Kvishna Joshiv. Anant Ramehander, 11 Bom, H. ¢. R. 6,
quoting Sitardmbhat v. Sitaram Ganesh, 6 Bom. T, J. R. 250, A. C. 7. ;
Raja valad Shevappa v. Krishnobhat, 1. L. R. 8 Bom. 232,

(¢) See Radhabai v. Chimnaji, 1. L. R. 3 Bom, 27.

(@) I. L. R. 7 Cal. 461,

(e) Sir I Munro, by Sir A. Arbuthnot, vol. I, p. 152, 154.

. (f) The Collector of Thana v. Hari Shitaram, I. 1. R. 6 Bom. 5464
Elph. Hist, of Ind, Bk, II, Ch. II. p. 76, 78 (Srd ed.) ;
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o rhj didnot make it inalienable as to grants of land in perpetuity. (See
' Tutrod. pp. 159, 185, 192.)

Q. 9-~A man of the Burd caste («) had received a
house as a mortgage, before his death. He lived separato
from his father, Shounld the house be made over to his
widow or his father ?

A.—Whatever was gained by the man without making
use of his father’s property will pass to his widow. If the
father and his sons are not separate, then the common pro-
perty will pass into the hands of the father.

Almednuggur, August 21st, 1848,

Avrnorities. (1) Vyav. May. p 184 1. 4 and 6 (see Auth. 4);
(2) p. 136, 1. 4 ; (3%) p. 163, 1. 2 (see Chap. I. 8ec. &, Q. 1); (4%) Mit,
Vyav. f. 55, p. 2, 1. 1 (see Chap. 1. Sec. 2, Q. 4).

i ‘ReMARK.—Regarding the definition of ‘separately accuired pros
perty,’ ace Parriviox, Book I1.

(. 10.—Has the father or the widow of a deceased person
& proferable title to succeed to his property ?

A.—If the deceased lived separately from his. father, his
widow is his heir; but if he had not separated, his father
will succeed.~—Poona, June 5th, 1846,

Auvtnoriry.—*Mib. Vyav. £.55, p.2,1. 1 (gee Chap. I. Sec. 2, Q. 4).

Rumank. —But the wife inherits, also, property which the deceased
may have acquired separately. See the preceding question.

6. 11.—Two brothers sepmuted. One of them and his
son, after separation, died. Does the property of the deceas-
ed pass by right to his daughter-in-law or the surviving
brother ? If it goes to the latter, can the former have a
claim to maintenance ?

A. Should the daughter-in-law be a woman of good
character she will succeed to her husband’s, and consequent-

(@) The Burlids are baskel-makers,
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ly to her father-in-law’s, estate. If she be not a woman of
good character, her father-in-law’s brother takes the whole
property of his deceased brother, and gives his daughter-
in-law a reasonable sum for maintenance.

Ahmednnygury September Tth, 1848.

Avraoriries.—(1%) Mit, Vyav, £.55 p. 2, 1. 1 (se¢ Chap. I. Sec. &,
Q. 4); (2) Vyav. May. p. 134, L. 4 (see Auth. 1);(3) p. 133, 1. 2;
(4) . 184, 1, 65 (5) p. 137,1. 35 (6) p. 136, 1 7 (7*) p. 138, 1. 7 1=

i by reason of this text of K:’\I;yﬁya.na; +—*% Tat the w_iﬂow
gucceed to her hushand’s estate provided she be chasto ; and in de-
fault of her, the daughter inherits, if anmarried.”

“ Among the married ones, when some are possessed of (other
wealth) and others are destibute of any, these (last) even will obtain
the estate).” (Borradaile, p. 103; Stokes, H. L. B, 86),

Rexang.—The daughter-in-law will inherit only if her father-in-law
died before her husband. If she be unchaste, her issue next inherif
in her stead, and on failure of issue, the father-in-law’s brother, See
below, Bk, I. Ch, VI. See. 3.

Q. 12.—~Two uterine brothers lived as an undivided
family. One of them died, leaving a widow. Afterwards
the other also died, leaving a widow. Can both these
widows inherit the property of theiv respective husbands ?

A.—As the property was acquired by the ancestors of the
deceased men, and as the family was andivided, the widows
can inherit the shares of the property belonging to their re-
spective husbands.—Surat, March 31st, 1845,

Aunthority not quoted.
- Remank.—The widow of the brother who died last inherits; the
other hag a claim to maintensnce. See the mext Question, and the
Authorities there quoted.

Q. 18.—Two brothers are either united or separated in .
interests, When one of them or both die, will their twidows
be entitled to their property ?

A.~—If the family was united in interests, the property of
o deceased brother falls to the surviving brother. Upon
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the death of the- latter, his wife becomes his heir. The wife

of the one who died first is only entitled to a maintenance.

If the brothers were separated before their deabh, their

wives inherit the property of their respective husbands.
Panna, December 11th, 1858,

Avraoriries.—(1) Mit. Vyav, [. 55, p. 2, L 1 (see Chap. I. Sec, 2
Q' 4;(2) Vyav. May. p. 138, 1. 4 (s¢e Chap. L. Sec. 2, Q. 11).

Q. 14.—~Two Hindfi brothers lived together. The elder
of ithem died, leaving a widow. The younger also died,
leaving a widow. The question is whether the widow of the
brother who died first or tho widow of him who 'died after-
wards should be considered the heir ?

The widow of the younger brother is a minor, and there
are her sister-in-law and mother; which of these will be her
guardian ?

- A.—The widow of the last deceased brotheris the heir,
The mother has the right to be the guardian of the widow of
the younger brother, who is & minor.

Surat, October 22nd, 1857,

Avrnoniries.—(1) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. See. 2,
Q. 4)5 () £, 12, p. 1, 1. 4; (3%) Viramitrodaya, £. 194, p. 2, 1. 4:—
- And thus Nérada says -—After the death of the husband (the
nearest relation belonging to) his family has power over his childless
wife; such a person is competent to appoint her (to a kingman), to
probect and support her.  1f fhe husband's family is exfinct, no male,
no supporter has been laft, and no Sapinda relations (of the husband)
remain, in that case (bhe nearest relation) belonging to the widow's
father’s family has power over her.”
~ Remarg.—According to the passage quoted under Auth. 3, it wonld
seem that the sister-in-law, as belonging to the family of the widow's
husband, has a bebter right to the guardianship than the widow’s
mother.

Q. 15.—A man died, and left two sons. The elder of

these died, and left a widow. Afterwards the younger

brother also died, and left a widow., The two brothérs had
51 i«



the two widows inherits the ancestral property ?

A.—The two widows have equal rights to the property,
because they stand in equal relationship to the original head
of the family (their father-in-law).—Surat, June 18th, 1852.

Avriorrrmes,—(1) Vyav, May. p. 134, 1. 4 (see Auth. 4) 5 (2) p. 140;°
1. 1; (8*%) p. 186, 1. 4 (see Chap: L. See. 2, Q. 11); (4%) Mit. Vyav, £
85, p. 2, 1.1 (see Chap. I, See, 2, Q. 4).

Rexanks.—As the family is andivided, the younger brother inherits
his elder brother’s share, and ab his death his widow is his heir. The
elder brother’s widow has only a claim to maintenance.

Q. 16.—A person died, leaving certain moveable and
immoveable property. His widow and brother claim to be
his heirs. Who should receive the certificate of heirship ?

A~If the decessed was a separated member of the family,
his widow is entitled to a certificate of heirship. If he was
not separated, his widow has not a right of inhevitance. (a)

Rutnagirt, 1847.

Avraoniries.—(1%) Mit. Vyav. £ 55, p. 2, 1. 1 (se2 Chap. I. Seo, 2,

Q. 4); (2%) Vyay. May. p. 136, 1. 4 (sce Chap. 1. Sec. 2, Q. 11).

Q. 17.—Two brothers lived separately in the house,
which was purchased in their names with the money of their
father. One of the brothers died. The question is, whether
the deceased's share should be given to his father, brother,
or widow ? } '

A.—'The house was bought with the father’s money. The
transaction was concluded in the names of his two sons,
The deed of sale mentions their names. They lived in the
house separately. This eircumstance shows that they are =
separated brothers. The question does not state that they

(a) A childless Hindd widow who has succeeded to her deceased
husband’s separate share of a Mahal, and is recorded as a cosharer,
is entitled under Act. XIX. of 1873 to a perfect partition of her share,
Jhwnna Kuar v. Chuin Sukh, I. L. R, 8 All. 400. .
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were [un]divided in interests, nor that the father had given
them the house in gift. From this omission it may be
inferred that the brothers were separated. The porfion of
the house which belonged to each of the separated brothers,
becomes, on his death, the property of his wife.

Surat, January 20th, 1855,

Avrnoriry,—Mit, Vyav. £ 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q). 4).
Reaark.—The passage quoted refers only to the right of the widow
to inherit, in case her husband hag separated from the family.

Q. 18.—A man died, leaving two wives. The elder wife
died leaving one son, and the younger died leaving two
sons, The son of the elder wife had separated from the

other two. The two uterine brothers died. The elder of

these has loft a widow. Besides this widow there isthe
separated half-brother. The question is, which of them is
the heir of the last deceased brother ?

4.~—The sister-in-law of the deceased, having lived with
him as a member of an undivided family, is his heir.

Dharwar, August 17th, 1854,

The following is the Genealogical Table showing the
family spoken of in the question :—

l Elder wife. [——| A man. ‘—’ Younger wife,
I
1 1
l Son. ] Son ’ Son. ]
Separated brother. Died. Died.
J Widow. |

Sister-in-law.

Antrorrrres.—(1) Mit. Vyav. . 55, p. 2,1. 1 (sea Chap. L. 8eo0. 2, Q.
4; (2%) Yyav. May, p. 136, 1. 2 (see Chap. L. Sea. 2, Q. 8).

[
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Rrstank.—IF, of the two undivided uterine brothers, the married
one dies first, hig brother will inherit from him (see Auth. 2) ; and
after his death the hali-brother will succeed. The widow will then
be entitled to claim maintenance only. Lf the' married brother died
last, his widow inherits from him.

Q. 19.—A man, his wife, his son, and his son’s wife lived
together as an undivided family, The man died first,
and his death was followed by that of his son.  (Can the
son’s wife claim from her mother-in-law a half of the family
property as her share ?

A.—1If the family is undivided, the mother-in-law becomes
the heir of hor deceased son, and in such a case the posses-
sion of the property by the mother-in-law need not be dis-
turbed. If the family is divided, the daughter-in-law is the
heiv.—Poona, February 5th, 1858,

Avraorures.—(1) Mit. Vyav. £ 60, p. L L 75 (2%) £ 55, p. 2, 1 1
(see Chap. L. Sec. 2, Q. 4). '

Remarg.—If the fathor died before his gon, the daughter-in-law is
the legal heir, since her husband inherited from his father, and she is,
on failure of issue, the nearest heir to her husband, If; on the con-
trary, the gon died before his father, the mother-in-law inherits the
family property from the latter, See the mext question. The prefer.
ence of the mother to the widow by some caste-laws has been noticed
above, Q. 1.

Q. 20.—A man died, leaving a widow ; subsequently his
gon also died, leaving a widow. The daughter-in-law sued
her mother-in-law for the ancestral property. Can she do
go? 4

A.—Tn default of male issue, & man’s’ widow is his ‘heir.
The daughter-in-law, therefore, has rightly sued her mother-
in-law.—Tanna, Lebruary 14th, 1852,

Avrnoprtes.—(1) Mit. Vyav. £ 50, p. L, 1. 7; (2% 1. 55, p. 2, I, 1

(sc0 Chap. 1. Sec. 2, Q.4); (3) Viramitrodaya, f. 195 p. 2,1, 4 (see
Auth. 2); (4%) Manu, IX, 185 (see Chap. 1L, Sec: 1, Q. 1). i
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Q. 21.—A man died without issue, leaving a widow and
mother. The deceased’s property consists of an ancestral
house, It is in the ocenpation of the widow and the mother.
Are both heirs ? or if only one, which of them is heir of the
deceased ?

A4,—If the deceased was separate and had received. his
share of the family property, his widow inherits his property. .
If the deceased was mot separate, both his mother and
widow are his heirs.  If the wifoe conduets herself virtuously,
supports and serves her mother-in-law, she will have the
better right of the two to inherit the property; but if the
wife does not behave in this manner, the right of the mother
will be superior.—dhmedabad, September 12th, 1851,

Avrrormrms.—(1) Vyav, May. p. 134, 1. 6 :—

* Let the widow succeed to her hugband’s wealth, provided she be
chaste.”?  (Borradaile, p. 100 ; Stokes, H. L. B. 84.)

(2) Vyav.May. p. 136, 1. 7;; (3) p. 186, L. 4 (see Chap. I. Sec. 2,
i N R

Remargs.—1. If the deccased was separate, the widow is his heir.
. 2. If he was undivided, and male members of the family are alive,
ghe can only claim maintenance.

8. The mother has in either case only a claim to maintenance.

Q. 22.—A widow adopted a son, who died after his mar-
riage. The questions are: Who will be his heir, his
adoptive mother or his widow ? Which of the two can adopt
a son? and if each of them adopt a son, how shall the
property be divided between the sons ?

A.—The deceased, though adopted by the widow, became
he'r of her husband. On his death his widow is the last
heir.  She, therefore, has the right to adopt a son, and her
adopted son can perform the funeral rites for his mother,
as well as for his grandmother. The mother-in-law, there-
fore, cannot, unless there is a good reason for it, adopt a son.

Sadr Adalat, April 12th, 1850,
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Avrionirres.—(1%) Manu, IX, 141 (ses Auth. 2) ; (2%) Datt. Mim.
p. 396, L 10 (see Chap. IL. Sec. 2, Q. 8); (3%) Mit. Vyav. £. 55,
p. 2, 1. 1 (s¢e Chap. I. Sec. 2, Q. 4), '

Q. 23.—There are a danghter-in-law and her mother-in-
law. The husband of the former died, and the question is,
who should colleet the debts due to him ?

A.—1It is enjoined in the SAstra that the property of a
person who died without issue, and who had declared him-
self separate from the other members of the family, goes to
the widow, and that the property of a person who died with-
out issue, but had not declared himself separate, goes to his
mother. In the case under reference the debt should be re<
covered by the mother~in-law,

Rutnagiri, October 14th, 1847,

Avruoriries.~(1) Vyav. May. p. 136 1. 4 (see Chap. I. Sec. 2,
Q. 11); (2) Mit., Vyav. £ 51, p.2, 1. 5; (8% £. 85, p. 2, L 1 (acs
Chap. L. Sec. 2, Q. 4) 5 (4) Manu, IX. 217.

Rumark.—The widow of the last deceased member of an undivided

family inherits, in preference to the widows of all pre-deceased mem-
bers. (Ses Questions 18,19 and 24.)

Q. 24.—A man died, leaving a widow and mother. The
widow is a minor of abouteight years, The mother declared
herself to be the heir, and took charge of the banking
business of the deceased. The queation is, whether the
mother or the widow has right to the man’s property ?

A.—When & man has separated from other members of
his family, his wife alone has a right to inherit his property
after his death. As, however, the deceased had not sepa-
vated from his parents, his mother has rightly assumed the .
possession of his property. On the death of the mother-in-
law, her danghter-in-law will sneceed her asg heir.

Almedabad, March 26th, 1850.
AvrHORITIES —(1) Vyav. May. p. 95, 1. 5; (2*) Mit. Vyav. f. 55,

p: 2, L. 1 (506 Chap. I. Sec, 2, Q. 4); (3) Viram, £ 194, p. 2, 1. 4 (see
Chap. I Sec. 64, Q. 14). i
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Remank.—The deceased person’s wife inherits. But as she isa
minor, she will be under the guardianship of her mother-in-law, if
the latter is s fit person, and if no male blood relatives of the hus-
band are living.  (See Ach No. XX, of 1864; Act IX. of 1861.)

Q. 25.—A man of the Gavall (milkman) caste left at his
death some money to be recovered from a debtor. His
mother obtained a decree, and attached some property
belonging to the debtor. There is a widow of the deceased,
who, though a “ Lagna’ wife, did not live with her husband
during his life-time. The mother-in-law on this ground
contends that her daughter-in-law has no right to the pro-
perty of the deceased, What is the law on this point

A.—If the danghter-in-law, though living in her mother’s
house, has maintained her good character, and is of a proper
age, she can recover the debt. Ifshe has a bad character,
or has married another husband, she cannot claim any
property of her husband.—Sholapoor, March 27th, 1854.

Avnsionrries.—(1) Vyav. May. p. 134, 1. 4 (see Auth. 4); (2) p. 134,
L. 6 (see Chap. II, Sec. 64, Q. 21); (3%) p. 187, 1. 7 (see Chap. II,
Sec. 64, Q. 11); (4) Mit. Vyav. £, 55, p. 2, 1. 1 (sce Chap. I. Seo. 2,
Q. 4).

Q. 26.——~A man died, leaving a widow, a son, and a
danghter-in-law, They all lived as an undivided famnily ;
afterwards the son died, 'The right of inheritance is contest-
ed between the mother and the danghter-in-law. The ques-
tion is, which of these 1s the heir ?

A.—According to the Sastra a man’s son and widow have
a right equally to share his property. If the son is dead, his
wife has a right to inherit her husband’s share of his father’s
property. The mother-in-law has no right to it. If the
father’s property has not been divided between his widow
and son, the daughter-in-law cannot claim her share. If,
however, she pleases her mother-in-law and induces her to
assent to a division of her property, she may obtain a share,

-
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If the danghter-in-law cannot please and induce her mother-
in-law to consent to a division, and if the mother-in-law
withholds her consent, the daughter-in-law cannot get her
share. The mother-in-law will, however, be bonnd in such
a case to maintain her daughter-in-law, On the death of
the mother-in-law the daughter~in-law will inherit her pro-
perty.——Ahmedabad, October 21st, 1845.

Avrioririzs.—(1) Vyav. May, p. 186, L 7; (2) Mit. Vyav. f. 55,
p- 2, 1.1 (see Chap. I. Sec. 2, Q. 4).

REMARK —A mother receives a shave of her husband’s property only
if either there are several sons, and these divide after the father’s
death, or if a son assigng some of his father’s property to his mothex
jnstead of giving her maintenance. Neither the one nor the ofiher
condition seems to exist in this case. The mother hag, therefore, after
her son’s death, only a vight to maintenance. The daunghter-in-law
o the obher hand, inherits her husband’s property.

@). 27.—When a man dies after the death of his son, will
the man’s or his son’s widow be his heir ? '

A.—The father’s widow is the heir. Her daughter-in-law

is entitled to a maintenance only.
Khandesh, September 7th, 1858.

AvrHoritres.—(1) Vyav. May. p. 134, 1. 4 (see Auth. 3; {2) p.
136, 1 4 (see Chap. I See. 2, Q, 11); (3%) Mit. Vyav. £ 85, p: 2, L. %
(see Chap. I. Sec 2, Q. 4). ;

Q. 28.—A wmother-in-law and her daughter-in-law live
together as a family united in interests. They possess some
ancestral property. The question is, how the women shounld
ghare 1t ?

A.—Bach of the women should take a half of the property.
[f the property was acquired by the husband of the mother-
in-law, she must be considered his heir, and entitled to all
his property. In this case the danghter-in-law can claim
a maintenance only from her. -

Sadr Adalat, September 11th, 1852
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AurgorITY.—Mit, Yynv. £, 55, p. 2, L. 1 (see Chap. L. Sec. 2, Q. 4).

. Remarg.~—The widow whose hushand died lagt is the lawful owner
of the property. The other is entitled to maintenance only. As to the
Sistei’s opinion that the danghter-in-Jaw is entitled to naintenance, s
the Introd. pp. 246, 248.

Q. 29.—~A man died, leaving a widow and mother. The
. question is, which of these is the heir ?
A.—T1 the widow is a chasto woman, she is the legal heir
of hor husband. If her character is not good, she will be
entitled to maintenance only.—Surat, November Tth, 1845,

AUTHORITY —~MitAkshard, £.55, p. 2, 1. 1 (see Chap. T. Sec. 2, Q. 4).

Q. 80.—A man died. His young wife is under the pro-
tection of her father. A scparated uncle and cousin of the
deceased stato that they are the heirs to the property of the
deceased, and that they would support the widow till she
shonld marry another husband, The question is, who is the
heir ? The father of the girl has passed an agreement to
the uncle and the cousin of the deceased, that they should
take one-half of tho deceased’s property, and permit the
widow to take the other half. Has the widow’s father a right
to pass such an agreement !

A.—The widow is the heir to the deceased’s property.
The other relatives have no right to contest her heirship on
the ground that she is likely to be remarried. Her father
has no right to pass any agreement of the kind described in
the quostion.—Khandesh, October 20th, 1849,

Auvtnorrry. —Mit, Vyav. £ 55, p. 2, 1. 1 (see Chap. I. Sec. 2,.Q. &)

Q. 81.—A representative of a brauch of a family passed
an agreement to one of two individuals of another branch of
the same family, whereby he stipulated that he shonld have
his name entered on the records of Government in regard o
cortain lands. Of these two individuals, one died, and the

52 ®
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other loft the eountry and was not heard of. The widow of
the former represents the branch. The question is; whether
the widow or the person who passed the agreement is the
heir of her deceased hushand ? \

4 .~Those who take meals and carry on their transactions
separately, must be considered members of a divided family.
According to this deseription, the person who passed the
agreement and the two individuals of another branch appear
to be separate in interest from each other. The widow will
therefore be the heir of the deceased.

Almednuggur, dpril 26th, 1847,

Avrmortries.~—(1) Vyav, May. p. 134, 1. 4 (see Auth. 7); (2)
p. 129, 1. 2; (8) p. 129, L 4; (4) p. 140, 1.1; (5) p. 134, 1.6 5 /(6)
p- 187, L. 7; (7%) Mit. Vyav.f. 55, p. 2, 1.1 (see Chap. I. Sec. 2,
Q. 4).

. 82.—A man held the Watan of a priest, called the
“ Yajamana-vritti.”” Hoe died, leaving a widow and a sister.
A person, of whose family the deceased was the priest, made a
““ Déna,” or religious gift, of a bed. The sister received it.
The question is whether the widow or the sister has tho
right to the emoluments of the office of the priest 7 Can
& man mako a “ Ddna” of a bed to any other person besides
his priest, and if he cannot, is the giver or the receiver
responsible for it ?

A.—1In this case the widow is the heir, and so long as she
15 alive the right of receiving gifts belongs to her. The
gister has no such right, but she cannot be prosecuted for
receiving that which & man chose to give her. The man
- may, however, be sued on that account,
Ablmedabad, July 24th, 1856,
AurHORITIES.—(1) Vyav. May.p. 184, 1. 4 (sec Auth. 3 3 (2) p. 140,
L1 (8%) Mib. Vyav. £, 55, p. 2,1. 1 (see Chap, 1. Sez. 2, Q. 4).

REMARKS.~—See Book I. Chap.IT. Sec. 7, Q. 1. As to the cusbomary
laws governing the relations between such classes or persons as
prieste and astrologers and those entitlod to their ministrations,
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| yeference may be made to Damodar Abaji v. Martand Abaji, () and -

| t0 Vithal Kvishna Joshi v. Anont Ramchandra, (B) In some cases,

‘though the amount of the fee payable by the layman is not fixed by’

law, yet n parting with some properby is essential to the efficacy of
‘the ceremony performed. (¢) The right to the fees and offerings
thus becoming due from particular families or classes is regarded
g a family estate, inalienable usvally to persons outside the family,
but transferrable within the family, and a subject for inheritance and
partibion like other sources of income. Thus if is that even a widow
may be entitled under the customary law to the offering by which
on & parkicular occasion a client of the priestly family has to obtain
n spiribual sanction fo gome secular transaction, or simply to acquire
religiong merit. The requisite ceremonies have in such eases o be

provided for by the appointment of a qualified officiating snbstitute.

An introder subjects himself to an action for damages, as the re-
porfed case shows. Whether a suit lies by the representative of the
priestly family against an individual who fails to make the proper
offering, depends on the particular legal relation subsisbing in each
case, (d)

Q). 88~To whom does the ancestral property of the de-
ceased go by the right of inheritance, to his wife or his
danghter-in-law ?

A,~TIf a father dies first, his son becomes his heir, and
after the death of the latter his wife succeeds him. If, how-
ever, the son dies before his father, the father becomes his
heir, and on his decease the father’s wife succeeds him.

Paona, July 101k, 1858.
AvTnoriry.~¥Mit. Vyav. £, 55, p. 2, 1. 1 (s¢6 Chap. 1. Sec. 2, Q. 4),

Q. 84,—Two men, 4 and B, of the Véni caste, lived
together. 4 died, leaving o widow and a danghter. Can
the widow have a claim to recover her husband’s share of
the moveable and immoveable property !

() H.C. P.J. 1875, p. 293,

() 11 Bom. H. C. R 6.

(¢) Bee Coleb. Lett. and Hss. vol. IT. p. 847.

(d) See Khondo Keshay Dhadphale v. Babaji bin Apaji Gurrav, H.
C. P. J. 1881, p. 837, in which it was said that a temple servant had
nob a right enforcible against a particular worshipper.
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A.—As the property was acquired by both, each has a
right to an equal share ofit. The widow ecan therefore claim
a moiety of the property.—Broach, June 18th, 1859,

Avrnonrries.—(1) Mib, Vyav. £, 83, p. 2, 1. 5:—

“If (one of the partners) emigrate or dic, his heirs (7. e/ sons,
grandsons, &c.) or paternal or maternal relations, if they appear,
may take his property ; on failure of these, the king.”

(2) Mit. Vyav. f. 82, p. 2, 1, 55 (8%) £, 55, p. 2, 1, 1 (e¢s Chap. . Sec.
2, Q. 4); (4) Manu VIIL 210,

Resxrarg.—The decision is right only under the supposition that the
two Baniag wero not members of a united family, but only partuers
in trade.

Q. 85.—A deceased person has left two widows, one of
whom is an elderly woman, and the other of 16 years only.
How should they divide the deceased’s property between
them ?

A, —Fiach of them should take a half.

Poona, April 30th, 1849,

Avrnormries.—(1) Vyav. May. p. 184, 1. 4; (2%) p. 137, 1. 5:—

“ But if there be more than one (widow) they will divide it and
take shares.”” (Borradaile, p. 103 ; Stokes, H. L. B. 86.)

Remang.—See also the note ab page 52 of Stokes’ H. Ii. Books. It
would seem that they tale jointly according .to the cages in Norton's
Leading Cases, page 508. See the Introd. p. 103. See also infra,
Chap. IV. B. Sec. 6, IL. ¢, Q. 1; and Bhagwandeen Doobey v. Myna
Base. () The Shstri at 2 Str. H. L. 83, 90, agrees with the view
taken above, p. 108,

Q. 86.—A deceased man hag left two widows, the elder
of them has two daughters, and the younger has no child
- whatever. The property of the deceased has passed into the
hands of the elder widow. Can the younger widow claim a
share of the property ¢ And who has the right to adopt a
son ? :

(@) 11 M. 1. A, 487,
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- A,—The younger ¢an claim a ghare. The right of adop-
tion belongs to the elder.——Poona, March 31st, 1852,

Agrioriries.—(1) Vyav. May. p. 137, 1. 5 (see Chap. IT. Sec. 64,
Q. 3b); (2) Samskira Kaustubha. (See Bk. ILI. ADOPTION.)

Q. 87.—A' deceased husband has left two wives, ‘one
married by the “Pat” and the other by the “ Liagna” cere-
mony. Which of these wives will be his heir ?

A, ~According to the Shstra, both are wives and heirs.
Poona, August 7th, 1847.

Aumﬁomrms.ﬁ(l} Vyav. May. p. 134, 1, 4 (see Auth, 2); (2%) Mib,
Vyav. f. 55, p. 2, 1 1 (see Chap. I. Sec. 2, Q. 4).

Remanks.—Aceording to the striot Hindt law of the higher castes,
the remarriage of widows is null, and, apart from caste custom, no-
thing more than conoubinagoe, and consegquently the Lagna-wife alone
can inherit. Bub as by Section I. Act. XV, of 1856, the remarringe
is legalized,.a Piti-wife has perhaps the same rights as the Lagna-mﬂa
under Section V. ¢

2. The Pat-wife's son is legitimate and capable of inheriting, but in
1858 the Dharwar Sastri assigned to him a placo below the previous-
ly adopted son, who was himself postponed to the son by a ¢ Lagna'
wite, though born after the adoption. The parties seem to have been
Lingayata: R. A. 26 of 1873, Basanagaoda v. Sunna Fakeeragaoda,

Q. 88.—Is a man’s Pét-wifo or the Lagna-wife his heir ?

4.—~The Lagna.wife is the heir. The Pét-wifeis not. A
Pét is not a legal and ceremonial marriage. It is performed
without reference to the appearance of the planets Venus
and Jupiter, and in defiance of the situation of other starg,
and of the prohibition of certain days for the performance
of marriage.— Dharwar, September 21st, 1855.

AyiRORITIES. ~~(1) Vyav. May. p. 134, 1. 4 (see Anth. 3); (2) p.
136, 1. 4r (8%) Mit. Vyav. £. 55, p. 2, L. 1 (see Chap. I. See. 2; Q. 4).

RE}.‘[AEE mSaa Question 89, with reference to which the answer
would be wrong as to members of a caste recognizing Pit marriages.

: BT
<
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Q). 39.—A doceased person has left two widows, one by
“Lagna™ and another by “Pit.”’ The latter has a daughter
who is married. Is the “Pat” widow entitled to the whole
or a portion of the deceased’s property, or to a maintenance
only ?

A~Both the widows are equally entitled to the husband’s
property, which should therefore be divided between them.

Poona, December 28th, 1848.

Avrroniry,—Mit, Vyav. f. 55, p. 2, 1- 1 (see Chap, 1. Sec, &, Q. 4).

ReMARK —See Question 35. '

Q. 40,—A deceased man has two wives, one by “ Lagna,*’
(the first marriage), and the other by “Pat” (remarriage as
respects the woman). The former hag daughters, to whom
the man hag transferred his property as a gift. The ques-
tion is, whether the daughters or the “ Pit >’ wife will be his
heirs 7

A.~The “Pat”” wife is the nearver relation and better heir
of the deceased than his daughters. There is scarcely any
difference hetween a “ Pat ” and “Lagna*’ wife.

Khandesh, February 6th, 1848,

Avyrronmrres.—(1) Vyav. May. p. 134, 1. 4 (see Auth. 3); (2%) Mit.
Vyav. 1. 68, p. 2, 1. 16 (see Chap. IL Sec. 8, Q. 11); (3%*) £ &5, p. 2,
1. 1 (see Chap. T. Sec. 2, Q. 4).

Resanks—If the deceased kept back enongh of his property to
maintain hig widow, the gift of the rest to his daughters is valid.
Buti if he left; his widow unprovided, the gift ig ineffectual, and as
according to Section I. of Act, X'V. of 1856 the PAt marriage is legals
his widow will be his heir, provided that the mother of his daughters
be dead. Should ghe be still alive, both the widows will inherit.

2, A widow remarrying remains personally liable on a bond
exgouted by her. (¢) A married womsan contracting jointly with
her husband is responsible only in her stridhana. Narotam Lalabliai
v. Nanke Madhav, Bom. H. C. P. J. 1882, p. 161; Nathubhai Bhailal
v. Javher Raiji, I. L. R. 1 Bom. 121; Gowindji v. Lakmidas, Ib. 4
- Bom. 318,

(@) Nihalchand v. Béi Shiva, 1. L. R, 6 Bom, 470,
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Q. 41.—A man had two wives, one by ¢ Lagna’ and the
other by “Pit.” He married a’third by “Pat.”” This last-
mentioned woman had not taken the leave of her first hus-
band to contract a “Pit” marriage with the man, She
gave birth to a daughter, Can this daughter succeed her
father after his death ?

4.—1Tt is not legal for a woman to enter into a “Pat”
marriage without having previously obtained permission of
her husband, unless he is dead. The daughter, therefore,
can have no share in the property of the deceased father,
But ag she was the result of the “ Pit” marriage, the heirs
who will take the assets of the deceased must support her.
The “ Lagna” and the first ¢“ Pat ? wives will be the heirs of
the deceased, entitled to take all his property.

Sholapoor, October 19th, 1852.

Avmionimies,—(1) Manu V. 147; (2) Viramitrodaya, £. 157, p. 2, 1.
11;(8) Mit, Achéra, £. 12, p. 1, 1. 4; (4) Vyay. May, p.239,1. 3; (5)p.
137, 1. 5; (6%) Mit. Vyav. £. 55, p. 2, 1. 1 (se Chap. I. Sec. 2, Q. 4) 3
(7 £. 57, p. 1, 1. 6 (see Chap. II. Sec. 3, Q. 8).

Remangs.—(1) As the husband of the second  Pat-wife” is still
alive, the woman cannot be ealled correctly a “ PAt-wife,” but isan
adulteress and concubine. As a concubine she has mo right to
inheritance, but only to maintenance for herself and her daughter
from the heirs of the man under whose protection she lived. The
coneubine of a late proprietor is entitled to maintenance from his
heirs, («) and a sufficient portion of the estate may be invested in
order to provide the requisite income during her life. (4)

2. The recognition of a natural son by his father confers on him
that statns, though he was nob born in the father’s house or of a
concubine having a peculiar status therein. (¢)

3, Tlegitimate children of the Stdra easte inherit the estate of
their putative father, in default of legitimate children. (d)

(2) Khemkor v. Umiashankar, 10 Bom. H. . R. 381.

(b) Vrindavandas v. Yamunabai, 12 Bom. H. C. R. 229.

(o) Muthusawmy Jagavera Yettappa v. Vencataswara Yettaya, 12
M. Y. A. 220,

(d) Inderun Valungypooly v, Ramasawmy Pandia ot al, 13 M. 1.
AL 141,
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Q. 42.—A man died. His Lagna-wife had lived separate
from him. The man kept a woman, His property has:
passed into the hands of his mistress. The question is,
which of the two women has the right of inheritance 7

A.—If the deceased has left no sons, grandsons, or other
nearer heirs, the Lagna-wife has the right to inherit the pro-
perty of the deceased. The mistress cannot lay any claim
to it :
Poona, March 20th, 1855,

Avrmorrtes.—(1) Vyav. May. p. 134, 1. 4 (see Auth, 3); (2) p. 134,
L 6; (3%) Mit. Vyav. f. 55, p. 2, 1. 1 (sce Chap. I. Sec. 2, Q. 4).

Q. 43.—A Kunabi died, leaving two widows, 4 and B,
one of whom, A, he had married as a virgin, and B as a
widow. Can A mortgage her husband’s Mirds land ?

A.—According to the Sistra, 4 is the heir of her hugband,
and she can therefore mortgage his Mirds land.
Poona, September 22nd, 1860,

Avrnorirres.—(1) Vyav. May. p. 187, 1. 7 (see Chap. IL. See. 64,
Q. 17); (2%) Nirnaya Sindhu (see Chap. II. Sec. 8, Q. 5).

Q. 44—A Lingéyat married a virgin 4, and a widow B.
Which of them has the power of selling his immoveable
property ? -

A.—A4 has the chief power of disposing of hig property.

Dharwar, December 3rd, 1856,

Avrnorires.—(1) Mit, Vyav. £. 55, p. 2,1..1 (see Chap. L. See. 2,
Q. 4); (2%) Vyav. May. p. 137, 1. 7 (see Chap. IL. Sec. 61, Q. 11);
(3%) Nirnaya Sindhu. (8ee last Question.)

Remank—The marriage of the widow B to the deceased would

be perfectly valid, the Lingayats renking only as of the Stdra
caste. (a) (See Q. 85, 40,)

(@) See next Section, and Gopdl Narhar v. Hanmant Ganeshy 1. L
R. 3 Bom. 273.
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SECTTON 6.—WIDOW.
B—RE-MARRIRD,

Ixtropucrory Remarxs.

The remarriage by Pab is so foreign to the purer Hindd notions,
“that the simple ceremony (Nétri) canuot be performed for a woman
who has not been married before. The same rule applies in some
castes to males; in others a mere gymbolical marriage of a man to a
Sami tree or a cobton image qualifies him, though a bachelor, to take
a previously married woman to wife. Such is the rule amongst the
Surat Soothar Panchalis, ILiohars, Milis, Khumbars, Dhobis,
Mochis, and others who answered Mr. Borradaile’s inquiries,

In some of the Dekhan castes, on a widow’s marriage she has to
give up to her first husband's family all her property except a priti-
datta or g'ift. from her own family. (z) The nature of this property
is discussed under the head of Stridhana. Property in a wife is
argued against by Nilkantha (b) in terms which imply that by some of
the learned even it was asserted. Such property would of course
imply the wife’s incapacity for property excepb a peculium in the
proper sense. Lt woald account too for the rule of some castes, that
he who takes the widow, a part of the familia of a deceased, becomes
thereby responsible for all his debts. See Introd. pp. 165, 271, 282.

Amongst the Jats of Ajmir, custom requires that the member of
the community who marries a widow shall repay to the family of the
deceased husband the expenses of his marriage. (¢) We bave herea

1 trace of a joint interest of the family in the wife or widow of each
member of it which has been found fo prevail in widely sepavated
pavts of the world. Withont discussing the causes of this custom,
we may perhaps gain a clearer view of the position of the widow,
especially amongst the lower castes, by a consideration of the various
social conditions throngh which she has reached her present capaci-
ties of freedom, complete or qualified, to dispose of herself, and of
gticcession to property.

Thelevirate was at.one time an institution generally recognized in
India. (d) “It is declaved, ” says Apastmnbn, “that a bride is given

(a) Steele, I.. C. 169,
(b) Vyav. May. Chap. IV, Sec. I. para, 10.
(¢) Madda v. Sheo Baksh, I. L. R. 8 All 385.
(d) Gaut. XXVIIL 922, 93,82. As tothe Vedic period, Muir, S.
T. vol. V. 459. -
53 H
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ot.he fatmly (of her husband, not to the husband alone)” () Henee
the husband could ence procure children by the agency of a blood
relative, (#) bub that **is now forbidden on account of men’s weak<
ness,” (¢) “the hand (of a gentile relative like that of another ix as)
that ofa stranger ; ” * the marriage vow is nob to be transgressed ;" and
*“ the eternal reward to be gained by submitting to the restrietions of’
the law is preferable to obtaining offspring in this manner.” (d)y
In Manuagain (e) it is said that conmection by one brother with the
wife of another is degrading, ““even though nuthorized, except when
such wife has no issue” ; bub in that case it is approved. (f) Next
follows a qualification of the rule limiting it to the procreation of
one child on o widow by a kinsman, and lastly a prohibition
of the practice te the twice-born clagses. It is placed on a level
with the marriage of a widow; (y) and tle only remnant
of the earlier law preserved by Mamn is that commanding
a man to take his brother’s betrothed on' the death: of her

@) ﬁ-pﬁ.sb. Pr. 1L Pat. 10, Kh. 27. Compare the existing eustoms
described in Tupper, Panj. Cust. Law, Vol. IT. pp. 118, 131, 189.

The palle or dower of a widow is resumed in Gujarfit by the
deceased husband’s family om her remarrviage. They may in some
castes escape from the liability to maintain her by giving her a
formal license to remarry, without which she eannot, according to the
caste usage, form a second union. In most insbances a payment
must be made to the family and in some to the caste.

(b) Gaub. XVIIL 4, 11. 'The Athenian heiress taken to wife by an

. aged husband was directed to supply his defeets, should he prove
nnequal to his responsibilibies, by the services of one of his agnatic
kindred. See Potit, Legey Attic. p. 444, Baudhityana, Tr. p. 226,
might seemr nob to limit the choice of a subsidiary father to the
family of marriage, but this appears from p. 234, Vasishtha XVIL.
56 ss. 80, seems to intend that one of the family assembly shall ba
ehoasen.

fe) 4. e. their incapacity now to resist the demoralizing effect of
pructiees which would bave left the higher sanctity of their prade-
eessors unharmed. Comp. &past Tr. p.- ];31

(d) Apast. foc. eit. . . =
(o) Chap. IX. 58ss,120, 121, 143:147; _Ch‘ap. II1.173.  Naradadoes
nob impose this condition. Pb. 1I. Chap: XIT. Sec. 80 i+

(f) See-too Mit. Chap. 11. Sec. 1, paras. 10-12, 18, 19.

+ §g) On this comp. Apast. Transl. p. 130, and Viram. Tr. p. 61, =



(mbended} husband in order fto procreste one child. (a) A similar
vule is found in Nérada, Po. TIL Chap. XTII. 80, 81, 85, 86, with
‘thoe condition of muthorization by the relatives, failing which the
offspring will be illegitimate. (b)) Provisien is made by Ydijnaval-
kya (¢) for the son thus begobten (kshebtraja) nest to the son of the
appointed danghter as heir to the nominal father. (¢) By Vasishtha
he ig made to precede the :}.ppomted daughter. (¢) The idea of a
woman's leaving her family of marriage and of sacrifice by marrying
into another was one that te a Brihman would appear far more
monstrous than a simple succession of a brother or kinsman to the.
wight of one deceased over his wite. (f)

 The eustom, softened as we have geen and gradually discredited
amongst  the higher castes, has been preserved amongst the less
wivilized tribes down to our own day. Many instances of it are
given in Mr. Rowney's book on the Wild Tribes of India. Tt meems
itself to have sprung (7) from an even coarser usage of polyandry (%)
which still subsists amongst the wborigines of India. (3) The wife
b one time held im common, passes on her sole owner's death as

' (@) See Viram. Tr. p. 106 ss.

(), The viniyogn, or disposal of the widow by the husband’s family,
provided for in Narada, Pt. I1. Ch. X1IL para. 28, isa dwpnsa.l of her
wo another lord.

(e) II. 328 ss ; Lk Chap. I. Sec. XL paras. 1, 5.

(d) See Mit, Ch. I. See; X.

(6) Vasishgha XVIL 14, 15,

(f) Comp. Tupper. Panj. Cust. Law, Vol. IT. p. 125, 131, 174. T¢
 seems that some BrAhmans bave adopted or retained the levirate,
b, 182, _

(g) Sea M. Miiller’s Hist. Sansk. Lit, p. 46 ss.

(k) See as to Seoraj, Lahoul and $piti, Mr. Tupper’s Collection, Panj.
Cust. Law, vol. 11, 186-188. 'T'o this custom perhaps may ultimately
be referred the passage of Manu IX, 182 : * If among several brothers
one have a son born, all ave by his means fathers of & son.”” Though
this is referred by Kullika and other comparatively recent writers to
adoption as prevented by the existence of a nephew, such could not
have been the purpose when it was fiest utteved. For the polyandrous
customs of the Tothiyars aild Nairs, sce Dubois, Manners, &e., p. 83
and above, p. 289,

{i) As once in Britain. 8ee Casar De B. G. V. 14
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~ property to his brother. (a) In many ecases she is & valuablo pm-
perty, as by fribal custom she has to do all or neaxly all the agricul-

tural wark,(d) sometimes eyen the son has to take all his fathers

widows as his own wives, with the exception of his own mobher.
There is probably some mixture of humane feeling in such rules, as
they provide a home for.old widows, while they give the. heir the
benefit of the younger ones, (c). buti, they belo,ng to a consbltublun of
society in which women aremob yet regarded as fully the s_ub_}ccts of
+ rights, Amongst the Jews the levirate was part of a system in
which o man's wife was regarded as his property, and has
might sell his family, subject to return ab the jubilee year, The
capacity of daughters as heirs was grafted on to this system by 8
special revelation, and accompanied by w necessity of marrying
. within their own tribe. (d) In India their right grew out of the
developed system of ancestor worship through their capacity to
produce gons who could sacrifice to iheir fathers’ mancs. The
. widow’s right grew oub of her pavticipation in her hushand's do-
mestic sacrifices. (o)

Such rights as these imply progress beyond the stage at which
women were mere chattels, and when the law made no provision
for them except by banding them over to a second masdter on
the death of the first; (f) but the traces of the earlier system are

(@) Amongst the Thiyens in Malabar an unseparated brother takes
to wife the widow whose fayours as wife of his brother he previously
had a vight to share.

In Spiti & brother even leaves a monastery to take his brother’s
widow and other property. No ceremony is thought necessary.
Here however Thibetan influences are to be recognized. Stz Panj.
‘Cust. Law, I, 189,  For the semi-Afghans of Peshawar, 7b. 228, ' See
MecLennan's Studies in Ane. Hist, p. 158 ss. In Rohtal the only
Karewa or widow’s remarriage recognized as proper is that to her
late husband’s brother. See Rohtak Settlement Report, p. 64.

{b) See Panj. Cust. Lavw, p. 194.

(c) Bee Tylor, Anthropology, 404; Tupper Panj. Cust. Law.

{ Wol. IT, p. 125,

(d) Numbers XXVIL 1,7; XXXVI; Ley. XXV. 10; Ml]m&ns
Hist. of the Jews, Bk, V.

(g) See Manu IX. 45, 86, 87 TIL. 18, 262; Mit. Chap, II. See. 1,
para. 6. !

.[sx.-l-,cx.-n,s._ 2t

(f) Comp. the idea of the Vazirs that a woman is a chabtbel aa s

: much as acow.  Panj. Cust. Law, IT. 236. i

v

‘;:-‘".. |
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still plainly paréep,tible in. the texts, and even more. go in the
customs of fribes and castos. It is not a wife in general whom
the Smritis make a real heir; it i8 only the “patni,”” a sharer
in her husband’s sacrifices. We can see the capture of wives
succeeded by the sale of danghters, and this by their endowment
swwhen they bad to be in some measure provided for otherwise than
as mere slaves in their husbands’ families; and then aguin their
elevation fo the rank of heirs to their husbands as compete,nh to per-
form their Sraddhs,  Buf the older spitib reasserts itself, in cubting
down the widow’s interest to a life enjoyment, and then extending to
all female guccessors a single dubious text which in terms applies
only to widows. Tribal usage, generally oppressive to females in
proportion to lowness in the scale of progress, has still in several
instances hit on alleviations of their lof, and on means of giving
them digniby and social statug, which suggest that civilization might
possibly have been svorked out on quite a diffevent type from that
which has in fact prevailed. Side by side with the transfer and
. devolution of women as chabtels amongst some tribes, (a) we find in
other tribes, from the Géros and Khasias north of Assam to the
Néyars of the south, a system of exclusive female kinship. The
Khbfsyn Chief and the Rijuh of Travancore alike succeed to their
maternal uneles, and a sisterless and nephewless man has to adopt
a sister to provide him with legal héirs, who are not according to
« cusfom the sons of her husband. The Géro has to earn a place by
gervice in his intended father-in-law’s household. The seriptural
example is sometimes followed in the Dekhan also. (&) The Koche
bridegroom becomes a dependant of the bride’'s mother.(¢)  In some
of these cases it is impossible to discover any degradation of the
physical or moral being of the tribesmen below that of others placed
in similar physical eircumstances, (d) but the arrest, in all of them,
of progress ab n cerfain stage suggests the unfitness of these social
echemes as a basis for a high form of civilization.

(@) Sé2 Rowney, Wild Tribes of Tndia, passim.

(b) Steele, Law of Castes, p. 165.

(e) A similar cusfom in Sumatra is described in Marsden’s His-
tory, p 262, quoted Lubbock, Orig. Civil, p. 53. In Kuln and Spiti
(Panjib) o son-in-law ig commonly taken into the family of a sonless
man, Panj. Cust, Law, vol. 1I. pp. 186, 190, Similar to this is the
custom of Illatom in Bellary and Karnool, see Hanumantamma v.
Rama Reddi, I, L. R. 4 Mad. 272

(d) See Panj. Cust. Law, vol. II. 195.

L
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i
The Chundayand or patnibhig, prevalent alike tho not géne~

ral (@) in Madras and in the Panjib, by which the Rroperty +d

distributed equally to each ‘wife and her offspring, has probably

descended from a state, of which fhere are still instances; of cambined '
polygamy and polyandry coupled with a distinet recognition of

Women as the subjects of rights, a respect for them as the sources of

families, and o tracing shrough them of all herifable rights in males,

This was adopted into the Brahmanical system so far that .the estate
was first divisible according fo the mothers of the different classes,
but the later development which forbade the intev-marriage of differ-
ent classes (b) has deprived the rules in the present day ofany practical
application except under some special custom of which the instances
are rare if not unknown. Some other traces of female gentileghip
remain, (¢) which are noticed elsewhere. (i)

Amongst the lower fribes of the Bombay Presidency, the tribal .

ownership of property which in one form or another subsists’ in
Malabar and in the Panjab, is not to be found, owing chiefly porhaps
to the absence of external pressure forcing the members into close
agaregation rather than to a progress beyond the stage of common
proprietorship.  The advanced Brébhmanical law hag had so much in-
fluence that the levirate in any form is not admitted as it still ig in

- L

(a) Panj. Cust. Law, vol. II, p, 202.

(4) With this prohibition may be compared the expulsion from his
tribe to which a man is still subject for marrying oub of it in the
Panjib (Tupper, Panj. Cust. Law, vol. 1L p. 111, 122) and elsewhere ;
the penalty of death imposed by the Theodosian Code on a Jew who
should marry a Christian, and that of burning alive for the Christian
who should take a Jewess as his mistress, See Liscky, Hist. of Ration-
alism, vol. 11, 13,275 Milm. Hist. Lat. Christ, Bk. T1L. Chap. V:;

Dollinger, First Ago of the Church (Eng. Trans.) vol, I1. p. 235; and |

comp. Apastamba, Pr. IL. Pas. 10, Kh. 27, 8, 9 ; Gautarma, XXIII. 14,
15,32 ; Steele, L. O, 170, 83 ; Dubois, Manuers, &o., p. 18,

(¢) Perhaps the succession of a daughter to a son of tho same
mother (Coleb. Dig. Bk, V. T. 225) may he rveforred to this. Comp.
the converse case, supra p. 285, :

(d) See above, p. 284 ss. Inscriptions, giving the names of the
mothers of princes, are not necessarily indicative of a rule of female
gentileship, since, where polygamy prevails, some are still surnamed
as of such and such a mother for the sake of distinetion without any
variation of the ordinary law. ;



 WIDOW-—REMARRIED:

the North of Indsa. (o) but pur chasa is eommon and a simulated cap-
ture is ot unknown,  The commuunal right of the family of marriage
in women (b) having given way to the notion of wedlock as a really
eonnubial relation, but one avising in strictness only from a conneg-
tion by means of the family saorifices nob allowed te the lower castes,
the quasi-matrimenial union in those castes is easily dissolved, and ab
the same time the pAt marriage of a widow is allowed amongst
Sadras 6o have full validity, (¢) thongh so strongly eondemned by
the Brilhmanical law.

A husband may generally dismiss a wife ab will, giving a * writing
of divorcement® (4) which none of the higher castes are allowed to
do s mere incompatibility of tempers is a recognized ground of separa-
tion ; (¢) and a paramonr buys the husband's rights for money. ()
These rules show with sufficient plainness that those amongst whom
they subsist have mever risen to the Brihmanical conception of
marriage as a sacred and inseparable union. (7) Among some tribes
and castes in Gujardik a mere agreement dissolves the union; (7) &
fine may be paid ag the price of renunciation () by either party or by
the hushand only.(j) Custom allows » wWoman to abandon her
husband and take anosher, (%) subject only to the sanction of the
caste. ()

(@) SeeTupper, Panj. Cust. Law, vol. II p. 93 ss; O, 8. I\trkputmk
in Ind. Antiq. for March 1878, p. 86; Kesari v. Samerdhan, 5 N.
W. P R.

(b)) See Tupper, op. eit. p. 103, In some instances it is not (except
subordinately) recognized, and the wife set free by her husband is
again sold by her father or her brothers, |

(¢) Ahmednagar S4stri,6th Pebruary 1850 MS; Steele, L. C. 166,168,

(dy Ib:

(e) Op. ¢it, 169, 173,

(.£) Op. cit. 172.

' (g) Comp: Dubois, Mmmers, &c., p. 136 ;and sce Baudbéyana quoted
above, p. 86.

(h) Borr. MS. Bk F sheet 39, 57 ; G Liohars, Khalpa Pattunid0, 47,

(i) Ib. sheet 52. Koombar 6, Vaghree 23.

(7) Ib. sheet 56, 57, MS. G. Lohars, Sootars, G. sheet 40.

(%) Comp. p. 104 above, as to the Khonds. Amongst the Jits of
the Panjdb it is said a woman may desert her husband and live with
another man, her offspring by whom are regarded as legitimate, sce
Pun_] Cust. Law, vol. 1L. 160.

(1) Rey. v. Dahea in Mathura Néikin v. Hsu Niikin, 1. L. R. 4
Bum. at p. 569.




