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The High Court has refused to recognize this authority in the
caste, (a) but the usage itself shows hosw slight is in such cases the
tie to which we give the name of marrvinge. The penalties of adul-
tery are so frivial, (#) that the connexion guarded by them cannot be
regarded as of a very saored chavacter. It is the injury to caste by
earnal association with an inferior (¢) rather than the Toss of ch&sh'by .
which is looked on as a serious delinguency. () Tven amongst the
Brihmans of the Dekhan simple adultery entails only a penarice, after '
which the wife “ may resurn to-her husband's embraces.” (¢) This i
a corruption, though one not withoutt venerable authority, (f) suppos-
ing the connexion has nob been with & man of a lower caste, but for
adultery ‘with a low easte man the husband may repuadiate bis
wife, (¢) while he himself incurs only & penance by keeping a low caste
concubine. (k) ALlulbery by a wife is generally atoned for by penance

(a) Ib., and Req. v, .Smnb!m Raﬂm, I. 1. K. 1 Bom. 347, Under
the Greek and Roman Taws a divorce might always be had by the
will of the wife as well as of the hushand, nnless amongst the Romans
she had come “in mannom." Christian feeling was strongly opposed
to this laxity. See Smith’s Diet. Anb,, Art. Divortinm; M:lmnn,
Hist. Lat. Ch. Bk, IIL. Chap, V.

(b) Thus in Borradaile’s Collection, Bk, G, under Durgee Meerfisee
Soorti there is an entry that a woman who deserta her husband and
marries another may be divorced, and the second must pay Rs. 10 fo
the caste (punchiiyat) and take the woman. See too Kally Churn
Shaw v. Duklee Bibee, I. L. B. b Cale. 692, In the Gurgaon Distriet,
Panjib, it appears that a wifo cannot under any circnmstances claim
‘a divorce, see Tupper, P. 0. L. vol. T p. 15

(¢) Comp. Gaut: XXI. 93 XXIIL 14; Vasishtha XX 1 8
Bandh. Tr. p. 232, 233; Narada, Pt. 1L Chap, X1L para. i kel

(@) Amongst the Ndyars a woman, it is said, may not cohabit wibh
a man of lower caste, and therefore must not marry one. See letter
quoted above under Stridhana, p. 284 note (5 and Buch. Mysore, vol.
11. p. 418, 513. Comp. Manu VIIL 365 ; ¥aji. IL. 288, 294.

(8) Steele, L. C. 33, 172, Comp. Dubois, Manners, &c., 118, and
Baudh. loc. eit. 3 Névada, Pt L. Chap. XIL paras. b4, 62, 78, 91, 88.

(f) See Apast. Tr. p. 164, and the Viramit. Tr. p. 153, Bus ag to
the evil of an adulterine son, Manu ITL. 175,

(9) Steele, L. €. 171, 172 ; Vyav. May. Chap, XIX. paras. 6, 12.

() Ib. 170. Baudhiyana, Tr. p. 218, pronounces a. man oufeaste -
who ‘begets a son on a Stdra woman, but for mera intercourse the
penance is no more than some suppressions of the breath, ib. 313, see
too p. 310, Comp. Manu VIII. 364 ; Yaji. IL 286.



‘unless the husband chooses to diseard her, (@) which he can equally
do, though at the cost of some discredit, withoutany reasonat all. ()

A wife however who degerts her husband without sufficient cause

i nob entitled to separate maintenance, (¢) and he who harbours

‘her ig liable to o snit by the husband. (@) ' The marriage of a second
wife by the hushand affords no excuse, (e)

,Repudiation in practice seldom oceurs except when the husband’s
patience has been sworn out, or he has received a reward for setting his
wife free.  She is generally valnable to him ag a servant; some mutual
affection naturally grows up; andthe children must be tended. Buf the
whole system of association between the sexes is as far removed from
the higher Brahmanical conception (f) as on the other side from the
rudest sexual communism. The texts of the Smritis, and for the mosh
part the commentaries also, have no real application to wives and
widows and remarried women under the dominion of usages which the
Hindfi law admits as governing those amongst whom they prevail, bug
ab the same time ubterly rejects as part of its own developed system.
It recognizes no second marriage of a widow, which yet amongst the
lower orders is common ; and now is legalized for all classes by Act
XV.of 1836, It could not be expected under such circumstances
that the answers of the SAstris should be perfectly consistent ;
they were not called ‘on to expound caste custom, and had no particu-
lar aequaintance with ib. They answered the questions put to them
either by mere reference to the received texts against remarriage,
without diserimination of whether these could be applicable to the
particular cases, or by admitting the * pht’ wife, and widow fo thesame
position as the ‘lagna’ wife according to analogy, or an assumed caste

(@) Stesle, L. C. 172.

(&) So amongst some low castes in Gujarfit, Borr. MS. Bk, I'. sheet
57, &o., and the Nbyars. This laxity brings a discredit on marriage
which raises concubinage by comparison, and makes open licentious-
ness amongst the lower castes in no way disgraceful. The same
effect followed amongst the Romans from the same cause. See Milm,
Hist. Lab. Christ. Bk. IIL. Chap. V.

(o) Sidalingappa v. Sidava, I.L. R. 2 Bom. 634,

() Yamunabai v, Narayar, I. L. B. 1 Bom, 164,

(e) Nathubhai Bhailal v. Javher Raiji, 1. L. R. 1 Bom, at p. 122.

(f) The High Conrts naturally take the higher view as far as
possible, ' Thus in & suit for maintenance between Lingayats it was
eaid that the right and duty do nob rest in the ordinary way
(merely) on contract but spring from the jural velation of the parties,
Sidalingappa v. Sidava, 1. L. R. 2 Bom. 624.
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custorn. ' This eustom has been greatly acted on by that of the snpe-
rior castes, and the process of assimilation is hastened by every
improvement in the material condition of the people. As they gain
wealththey naturally strive o imitate their betters. (@) Itisoncustom
that the rights of the widow in all the lower castes must really rest, (b)
custom modified amongst them as in all cases, by the Act of the
Legislature above referred to, and the equally important Act XXI.
of 1850, which prevents loss of caste from affecting the right of in-
heritance. (¢) An important provision (See. b) of the former Act is,
that a widow remarrying, while generally forfeiting her rights
through her first marriage, shall othersyise have the same rights of
inheritance as if her subsequent had been her first marriage. (d)
This extends the fayour conceded to the pit wife only in particular
castes to every widow remarrying. Another is that (Sec. 7) which
gives the disposal in marriage of the minor widow to her father and
his family instead of her husband’s. (¢)

The relation may or may not he created by contraet, but once
oreated it cannot, like ordinary contractual relations, be dissolved by
contract, but constitutes a status itself the orvigin of special rights
and duties imposed by the law,

(a) A striking instance of this is the decay of the polyandrous
customs of the Niyars under Britishrule. These have changed from
an indulgence at will on the part of the women after a mere cere-
mony, to such strictness that even two husbands are now thought
discreditable, o brother may not marry his sister-in-law either during
hig brother's life or after his death (Letter quoted above, p, 284,
note ).  Still however the Ndyar marriage is dissoluble at will, which
places ib in an entirely different category from the Brihmanical or
Christian marriage.

(b) Comp. Sarasvativilisa, § 118.

(o) Mit. Chap. II. Sec. X.; Steele, T.. C. 61, 26, 159.

(d) But 1t seems a marriage between persons of different eastes is
still generally impossible without a specific allowauce by the caste
law. See Narain Dhura v. Rakhal Gain, I. L. R.1 Cale; 1. There
is a jus connubii bebween many pairs of castes. Sea ew, gr. below, Sec-
TR 6

(¢) The prevailing idea of marriage is that of a transfer of a
woman as property to the family of her husband, who on his death
have a right to dispose of her, even by sale, as in Gurgaon in the
Panjab, and other districts. Pan, Cust. L., vol. IL p, 118, See Nﬁr
Pt. IL Chap, XIII. para. 28, referred to aboye.
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Q. 1.—How far can a woman, married by “Pat” cere-
mony, have a claim to her husband’s property ?
A.—8he can claim a maintenance only.— Dharwar, 1846,

Anthorify not guoted.

Remarg.—Tor thisand the following seven cases, sse the Remarks
subjoined to Chap. IL. Sec. 64, Q. 37, and Sec. 3, Q. 16.

Q. 2.—A man of the Mardthd Kupabi caste died. He had
no near relation except his “ Pat” wife. Can she inherit
his immoveable property ?

A.—If the deceased husband had declared himself sepa~
rate from the other members of his family, and if he has not
left a son, his widow can succeed to all his property.

Rutnagiri, May 22nd, 1849.

Avraormres.—(1) Vyav. May. p. 134, 1. 4 (see Anth. 8); (2) p.
136, 1. 4; (3%) Mit. Vyav. £. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4).

©Q. 8.—A man, not being on amicable terms with his first
Pat-wife, took another wife by the Pat ceremony. The first
Pit-wife lived for 18 years with her daughter. The man is
now dead. His second Pat-wife having performed his fune-
ral ceremonies and liquidated his debts, married another
husband. The first wifo has filed a suit against the second
for a moiety of the property of the deceased. The quesfion
is, whether the claim is admissible, and whether the first or
the second Pit-wife has a right to dispose of the property
left by the deceased husband ?

A.—The widow has a right to prosecute her fellow-widow
for the recovery of the property belonging to her husband,
because he had not passeda deed of separation to her, accord-
ing to the usage of his caste. As the second wife has mar-
ried another husband, her right to the property of the de-
ceased has become extinguished.

Khandesh, Mareh 2nd, 1855.
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- Avrnorrties.—(1) Vyav. May. p- 134, L. 4 (see Aath. 2); (2%) Mit.
Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4).

ReyMark,—~See Act XV. of 1856.

Q. 4,—1Is the brother or a ‘“Pat” wife the heir to the
property of a deceased man
A,—His brother is the heir.
Dharwar, December 20th, 1850.
Avraonrry,-—* Mit. Vyav £. 55, p. 2, 1. 1(see Chap. I. Sec. 2, Q. 4).

Q). 5.—A deceased man of the Berada (a) caste has left a
« Pat? wife, her danghter, and a son of his brother. Who
will be his heir ?

A —If the deceased and his brother were scparate, the
widow will be the heir. If they were united in interests,
the brother’s son will be the heir,

Dharwar, July 12th, 1851,

Avurnorities.—(1) Vyav. May. p. 134, 1. 4 (see Auth. 3) ; (2) p. 136,
1. 4; (3%) Mit. Vyav. £, 55, p. 2, 1. 1 (see Chap. I, Sec, 2, Q. 4).

Q. 6,.—There are two persons who claim the right of
inheritance, viz. a “Pit” wife, and a son of a separated
brother. Which of these 1s the heir 7

A.—The ¢ PAY? wife.—Dharwar, March 27th, 1856.

Avreorrres,—(1) Vyav. May. p. 134, 1. 4 (see Auth. 8); (2) p. 136,
1. 41 (8%) Mit. Vyav. £. 55, p. 2, 1. 1 (see Chap. I, Sec. 2, Q. 4).

Q. 7.—Is a Pit” wife or a cousin the nearer heir to a
deceased individual ?

A.—If the cousin was separate in interest from the de-
ceased, the “ Pit’’ wife is the nearer heir.

Dharwar, December 27th, 1851,
Avyrroriry.—Mit. Vyav. f. 55, p 2, 1. 1 (see Chap. 1. Sec. 2, Q. 4).

(a) A caste of‘ cultivators in the Southern Mardthd Country.
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Q. 8.—A woman had a son by her first ‘husband. On the

death of the husband, she took her son to the house of the

second husband, to whom she was married by the “Pat”.

ceremony. The second husband died. Can the son and the
widow be his heirs ?

A.—The ¢ Pat”” wife will be the heir of the deceased, and
not the son of her first husband.

Ahmednuggur, January 4th, 1849.

Q. 9.—A woman married by the “Pit” ceremony to a
Gujardthi of the Bhanga-Sali caste, (#) twice went on a pil-
grimage without his leave, When he died without issue,
the wifp returned and claimed his property. Should it be
given to her, or to a cousin who lived separately, but per-
formed the funeral rites of the deceased ? .

A.—The wife, who disregarded her husband during his
life, can have no claim to his property after his death. It will
go to the cousin who lived separately from the deceased.

Rutnagirt, February 14th, 1846.

Avrnoriry —Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap I. Sec. 2, Q. 4).

Remark.—It6 is nowhere mentioned thab simple disobedience of the
husband’s orders digables the wife from inheriting. The wife, there-
fore, will be her hushand’s heir,

SECTION 7—DAUGHTER. (b)

Q. 1.—A man died, leaving a widow and a daughter.
His property consists of & house. The widow married an-
other husband, Which of these should be considered the -
heir to the house ? :

() Bhanga-S#lis ave shopkeepers.

(b) Some commentators have thought that the danghter came in.~
only as a putrikA. The Smriti Chandrikd contradicts this (Chap.
XI. Sec. £, p. 16). 8o too the Mitiikshard, Chap. II. Sec. 2, p. 5.
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A.—The widow, having married herself toanother hughand
by the ““ Pat ” ceremony, has forfeited her right of heirship.
The daughter therefore is the heir.

Poona, April 8rd, 1850,

AvrroRrTIES.—(1) Vyayv. May. p. 134, 1. 4; (2) p. 137, 1. 6; (3%)
p- 187, 1. 7 (se¢ Chap. IL. Sec. 64, Q. 11); (4%) Mit. Vyav. f. 55, p. 2,
1. 1 (see Chap. 1. Sec. 2, Q). 4).

Renargs,—1. According to the HindQ Law, as interpreted by some
authorities, the widow loses her right to the estate of her first hus-
band on account of her unchastity. (8¢ Chap. IL. Sec. 3, Q.16. But
see Chap. VL. Sec. 8 ¢, Q. 6.)

2. Though the re-marriage of a widow is legalized by Act XV,
of 1856, a remarried widow is debarred from inheriting from her first
husband by Sec. 2 of the same Act. («)

8. Ina divided family, the daughter excludes remoter relatives, ()
as divided brothers and their sons,(c) the son’s widow, (d) not so
in an undivided family with surviving members. (¢) See infra,
Questions 4 and 10,

The custom subsisting in some Narvadéri villages of excluding a
daughtfer from succession to the village lands rests on a recognized
inseparable connexion between the original proprietary families and
their holdings. 8o “in the Panjib where women do not transmit
the righti of succession to village lands; this is because they marry
outsiders......The exclusion......is the means of keeping the land
within the clan and within the village (community).”” Panj. Cust.
Law, vol. IL p. 58. Daughters are generally but not always excluded,
b, 145, 175,177. In the same collection may be noticed a gradual
growth of the right of the father to provide for his danghter out of
tribal lands and to take her husband into his family very like what

{a) So as tothe Maravers in Madras, though remarriage is allowed
by the caste law, Muragayi v. Viramakdl, T. L. R. 1 Mad. 226,

(8) Gorkha v. Raghu, 8. A. No. 216 of 1878, Bom. H. C. P. J. F. for
1873, p. 181.

(¢) Loawmnon v. Krishnabhat, 8. A. No. 342 of 1871, ibid. for 1872,
No. 23.
(d) 2 Macn. 48; and Coleb. in 2 Str. 234.

(¢) Vinayel: Lakshman et ol v. Chimnabdi, R. A. No. 44 of 1876;
Bom, H. C, P. J. F. for 1877, p. 170.
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oceurred in Ireland and probably in other Huropean countries in -
early times. (a)

A custom of male in preference to female inheritance to bhigdéri
lands in Gujarht was recognized in Pranjivan v. Bai Reva. (B)

4. There is no general usage of the Marfthd Country excluding
females from succession to ordinary inam property. A priestly office
and the wvritti or endowment appendant to it may stand onguite a
different footing. (¢) See above Chap. II. Sec. 64, Q. 32. A widow
may alien & vritti to provide for her necessary sustenance, Q. 689,
M8, Surat, 19th March 1852.

5. Asto the nature of the estate tca:en by a daughter, reference
may be made to Amrifolal Bhose v. Rajonee Kant Mitter, (d) quoted
in the Introduction, p. 105. Aecording to the Bengal Law, on
the daughter’s death, the property goes to her father’s heivs, to the
exclusion of her husband and daughter, (¢) and she cannotalien to
their detriment. (f) In Madras and Bengal indeed even under
the Mitdksharfh the daughter is held to take only an estate similar
to that of the widow. () In Bombay the doctrine of the Mitfkshard
and of Jagannfith has been maintained except as to widows. It was
said that a daughter succeeds to an absolute and several estato in the
immoveable property of a deceased father, and has full right over
such property of disposal by devise. (k) In Bombay, a daughter
succeeds to an absolute and several estate in the immoveable
property of a deceased father, and hag full right over such property,
as to the share which she takes as one of two or more sisters. (See
above, Introd. p. 106, 109, 330, 337.) The property descends us

(@) See Sullivan’s Introd. to O'Curry’s Lectures, Vol. L. p. 170 ss.

(b) IT. L. B. 5 Bom, 482,

(0) Vyankatrdy v. Anpurndbdi, B. Ao No. 44 of 1874, Bom, H. . P.
J. F. for 1877, p. 302; Dumeshwwr v. Deoshunkur, Morris’ Re-
ports, Part 1. p. €3.

(@) L.R. 21 A. 113,

(¢) Ses Coleb. Dig. Bk. V.T.420, Comm. ; 2 Macn. Prin. and Prec, 57.

(f) Doa dem. Colley Doss Bose v. Debnarani Koberanj, 1 Fulton,
R. 829; Musst. Gyan Koowar et al v. Dookhurn Singh et al, 4 0. 8.
D. A, R. 330; 2 Macn. H. L. 224 ; Chotay Lall v. Chuwnnoo Lall et al,
22 C. W. R. 496, C. R. ;

(g) Chotay Lall v. Clunno Lall, L. R. 6 I, A. 16; Muita Vadugand-
dha Tevar v. Dorasinga Tevar, I, R, 8 I. A, 99. .

(k) Haribhat v, Damodarbhat, 1. L. R. 5 Bom. 171, and cases there
referred to ; Bibdji bin Ndrayan v, Baldji Gannesh, 1. L. R. 5 Bom. 660.
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stridhana to the daughter’s heirs, not the husband's. (@) See Ques-
tion21. The Privy Council declined to prononnee on thisin Hurrydoss
Dutt v, 8. Uppoornath Dossee et al. (b) But in Mutte Vaduganddha
Tevar v. Dorasinga Tevar (¢) the Judicial Committee say definitively
that the Mitdksharfi is not to be construed as conferring on any
“woman taking by inheritance from a male a Stridhana estate
transmissible to her own heirs.” It would seem, therefore, that the
heritage taken by daughters must in future be regarded as but a
life interest, whether with or without the extensions recognized
in the caseof & widow, except in cases governed by the Vyavahdra
Mayukha, Chap. IV, Sec. 10, para. 25, 26ss. (d) See 2 Macn, H.
L. 57.

8.  Many replies of the Sastris prononnce an illegitimate daughter
incapable of inheriting, but whether that would be so amongst Stdras
seems at least doubtful. Ses Steele, 180, She is entitled to mainten-
ance and marriage expenses as a charge on the shares of both legi-
timate and illegitimate sons, according to Salu v. Hari. (¢)

Q. 2.—A widow married a second husband, She hasa
daughter by her first husband. The question is whether the
moveable and immoveable property of the first husband
should be given to his danghter, who is a minor, or to the
son of his separated cousin.

A.~—The daughteris entitled to the property of her father
as his legal heir.—Tanna, July 20th, 1857.

Avrtrorrty —Mib. Vyav. £. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4).

Rsmmlm.-—.Sse the preceding Question.

Q. 8.—A deceased person has left a daughter and an-
other daughter’s son, How will they inherit the deceased’s
property ¢

A.—If the daunghter is not married, or if she is in poor
cireumstances, she will take the property of her father, and
perform his funeral rites. The deceased daughter’s son, who

(a) Navalram v. Nandkishor, 1 Bom. H. C. R. 209.

(8) 6 M. 1. A, 433,

(o) L. R. 81. A, 99, 109,

(d) Sengamalathammal v. Valayude Mudali, 3 M. H. C. R. 312.
(e) 8. A. No. 315 of 1876 (Bom. H. C. P. J. I for 1877, p. 84).
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is 8 minor, is entitled to one-fourth of his grandfather’s
property, When both the daughters are married, and are
in similar circumstances with regard to their means of liveli-
hood, the surviving daughter and the deceased daughter’s
son will be equally entitled to the property. Each of them
should therefore take a half of it,

Almednuggur, June 16th, 1848.

Avraoriries.—(1) Vyay. May. p. 124, 1. 4 (see Auth. 4); (2) p. 184,
1.6 (8) p. 156, L. 15 (4*) Mit. Vyay. f. 55, p. 2,1. 1 (see Chap. . Sec.
2 Q 4).

Resark.—The dawgh!_or aloneinherits, as the danghter’s son is one
degree further removed, He would however share the inheritance
wibh his aunt, if his mother died after her father.

Q. 4.—A man’s grandson died, leaving a widow. The
man died afterwards. There are sons of his daughter. The
question is, whether the daughter or her sons, or the widow
of the grandson, will be the heir entitled to inherit the Watan
of the deceased grandfather ?

A—If the grandfather was a member of an undivided
family, his grandson’s wife cannot be his heir. The right of
inheritance therefore belongs to his daughter and her sons.

Sadr Addlat, September 25th, 1888.

Avrtorires.—(1) Mit, Vyav. f. 55, p. 2,1.1 (see Chap. I. Sec. 2,
Q. 4); (2)1. 58, p. I, 1. 5and 9; (8) Vyav. May. p. 136, L. 4.

By undivided, the Sfstri means without partition having taken
place between the grandfather and his son or grandson.

Remark.—The deceased person’s daugliter alone inherits the estate.
In the case at 2 Macn. Prin. and Prec. of H. L. 43, a daughter is pre-
terred to a' danghter-in-law. See also Q. 10, and Musst. Murachee
Koour v, Musst. Ootma Koour. (a)

Q. 5.—A deceased person has left a step-mother and a
daughter. Which of these is the heir ?

(@) Agra 8. Reports for 1864, p. 171,
65 m

L
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A.—If the step-mother is a separated member of the
family, the danghter should be considered the nearest heir of
the deceased.— Alumnednuggur, May 19th, 1859,

Aurmonities.—(1) Vyav. May. p. 129, 1. 3;(2) p. 20, 1. 3; (3) p. 28,

125 (4) p. 140, 1. 1; () p. 187, L. 5 ; (6) Mit. Vyav. £ 46,p. 2, 1. 11;
*(NF 15, p.2,1.16;(8%) £. 55, p. 2, 1, 1 (see Chap. I. Sec. 2, Q. 4).

@. 6.—A Tapodhana (2) died, leaving a son. He had also
nominated his sister’s son as his son. The son and the
foster-son are both dead. The son has left a danghter. The
foster-son has left a son. The daughter has been married
to a Brahman, whose caste is called Taulkiya Audichya, It
appears to be customary for the Tapodhana to intermarry
with this caste. The question under these circnmstances is,
‘whether the right of inheritance belongs to the danghter of
the son, or the son of the fuster-son ?

A.—A man who has a son has no right to nominate any
other person as his son. It is further to be observed that a
man of the Brahman, or Kshatriya, or Vaisya caste, cannot
adopt a sister’s son. The sister’s son, therefore, is not the
legal heir, The daughter, however she is married, in a
Brihman family, is the proper beir. Her right is not affected
by her marviage into a higher caste,

Ahmedabad, October 17th, 1857,
Avrnorrries.—(1) Vyav. May. p. 105,1. 8:—

“ But a daughter’s son and a sister’s son ave affiliated (i. e allowed
to be adopted) by Sadras.”” (Borradaile, p. 70; Stokes, H. L. B, 61.)

(2) Vyav. May. p. 104, 1. 7; (3) p. 134, 1. 4 (sve Auth. 5); (4)p. 187,
1. 5; (5%) Mit. Vyay. £, 55, p- 2, 1. 1 (ses Chap. 1. See, 2, Q. 4).

Reuark,—But see Guapeatrav et al v. Vithobd et al. (b) It is nob
clear, however, that the parties in that case were, as the headnote

(@) The occupation of this person is the same as that followed by
Guravas in the Dekhan. Tt is washing idols, and having charge of a
temple.

(b) 4 Bom. H.C. R, 130 A. C. J.
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gays, Vaidyas, see Gopdl Narhar Sdfray v. Hanmant Ganesh
Sdfray, (a) and Narsain v. Bhutton Lall (b) referred to therein,

Q. 7.—There were two brothers who lived separate from
each other. One of them died, leaving a daughter only.
She did not spend any money for the funeral ceremonies of
her father. The brother of the deceased incurred some ex-
‘pense on that account, The deceased has left a will, be-
queathing a portion of the property to his daughter. Can she
claim more than the bequest, on the ground of her being an
heir of the deceased, or should the rest pass into the hands
of his brother as heir ?

A.—A brother who lived separate from the decoased can-
not be his heir meroly because he performed his funeral
‘rites. The daughter is the heir to the whole property ; but
if the deceased has left a will specifying the portion to which
her claim should be confirmed, and transferring the rest to
his brother, the brother will inherit according to the will of
the deceased ; otherwise the daughter shouldtake the whole
property, paying the expenses incurred on account of the
faneral rites.—dhmednuggur, January 10th, 1848,

Avrioriry.—* Mit. Vyav.f. 85, p. 2,1. 1 (see Chap. I. Sec. 2, Q. 4).

Rpmark.—A daughter succeeds in preference to a separated
brother. (¢)

One of them died. Will the daughter, brother, or step-bro-
ther of the latter succeed to his property ?

4. —If the deceased was separate, his danghter will be hisg
heir ; but if he had not separated, his brother or (if there be
no brother) his half-brother will be his heir,

Poona, October 23rd, 1840.

(a) I. L. R. 3 Bom, 273,

(&) €. W. R. 8p. No. for 1864, p. 194.

(e) Laxzumon Guneshblat v. Krishnabhat, 8. A. No, 342 of 1871
{Bom. H. C. P. J. P. for 1872, No. 23).



Avruonrry,—* Mit. Vyav. £. 55, p. 2, 1. 1(see Chap. I, Sec. 2, Q. 4).

Resank.—See C. Hureehur Pershad Doss v. Govoolanund Doss. (a)

Q. 9.—There were two or three brothers, one of whom
lived ub the distance of three kos from the others. He was
there for about 20 years, His daughter and son-in-law also
lived with him as the members of the family. He is now
dead, and the question is, whether his brother or danghter
is his heir ?

A.—As the deceased lived in a different village, and as he
bas not left a better heir, or adopted a son, his daughter will
be entitled to his property.—Dharwar, November 18th, 1850.

Avrroriries.—(1*) Mit. Vyav. £ 55, p. 2, 1. 1 (see Chap. I. Sec. 2,
Q. 4); (2) Vyav. May. p. 134, 1, 4 (see Auth. 1) ; (3) p. 181, 1. 8:—

“Nérada- . . . . . . . Gift and acceptance ; cattle, grain,

" houses, land, and attendants must be considered as distinct among

geparated brethren; as also the rules of gift, income, and ex-

penditure. Those by whom such matters are publicly transacted

with their co-heirs may be known te be separate, even without written
evidence.” (Borradaile, p. 87 ; Stokes, H. L. B. 82/)

Q. 10.—The son of a man died while his father was alive,
The father died afterwards. His daughter-in-law is alive.
He has also a separated brother, and a widowed daughter.
The question is, which of these is the heir ?

A.—The rule of succession laid down in the SAstra pro-
vides that when a man, separated from his brother, dies
without leaving male issne, his widow becomes his heir; that
in her absence, his danghter ; and that in the absence of the
danzhter, some other relatives have a right to inherit in
suceession, A danghter-in-law is not mentioned in the rule.
She cannot, therefore, have any right to inherit the -de-
ceased’s property. The dauchter is the heir. A sunitable
provision must, however, be made for the support of the
daughter-in-law.—Suraf, June 19th, 1850.

(a) 17 C. W. R. 129 C. R.
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Avtnoniries.—(1) Vyav. May, p. 137, 1. 7 (sce Chap. II. Sec. 64,
Q- 11) ; (2) Viramitrodaya, f. 208, p. 1, L. 13 (3*) Mit, Vyav. £. 55,
p: 2,1 1 (see Chap. 1. Sec. 2, Q. 4).

Bexank.—S:e Remark to Question 4, supra; and Intred. p. 128,

Q. 11.—A man, who was himself adopted, died, leaving
a daughter. There is a brother of the deceased, 7. e. a son
of his natural father, who belongs to the same family, but
he is a distant relation of the branch represented by the
deceased, being a cousin of five removes. Who will be the
heir to the deceased’s property, the daughter or the cousin ?

A.—When a geparated member of a family dies withont
leaving any male issue, his daughter is the heir. If the
deceased had not separated from the other branch, his cousin
18 the heir.—Poona, March 27th, 1850.

Avtromimies.—(1) Vyayv. May. p. 154, 1. 4 (see Auth. 8); (2)p.
136, 1. 2 (see Chap. I. Sec. 2, Q. 3); (3) Mit. Vyav. f. 55, o A b
(s¢e Ohap. I. Sec. 2, Q. 4).

@ 12.—A person has died, leaving a daughter who is
under age. Should the certificate of heirship be given to
the daughter, or to the cousin of the deceased, with instruc-
tions to protect the property and the heir, and to get her
duly married ?

A,—If the cousin is united in interests with the deceased,
he may be granted a certificate, but if he be separate, the
danghter of the deccased shonld be declaved the heir, and
placed under the protection of her cousin.

Ahmednuggur, Octoler 12th, 1846.

Avrnorirres.—(1%) Mit. Vyav. £ 51, p. 1,1, 10 :—

- “Bat sisters should he disposed of in marriage, giving them, as an

allobment, the fourth part of a brother's shave.” () (Colebrooke, p.
286 ; Stokes, H. 1. B. 393.)

(a) Regarding the cxplanation of the pussage, see Colebrooke on
Inheritance, p. 286. (Mit. Ch. I. Sec. VII. paras. 4, 5.) Thongh
the passage does not expressly prescribe that the unmarried sisters
should receive maintenance, this of course follows from the injunction
to marry them, and to give them a dower.
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(2%) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4).

Reaarks.—1. If the deceased belonged to an undivided family,
the son or sons of his brother or brothers will inherit, and not his
daughter. Bub she has to be kept by her relations up to the time
of marriage, and to be marrvied at their expense,

2. If the deceased was divided from his relations, the daughter
inherits. As: she is a minor she must have a gnardian till she is
married, which gunarvdian will be the next paternal relation. 1 Str,
L 172 :

. 18.—A man died. There are his male cousin and &
daughter of 10 years, Which of these is the heir? If the
cousin be heir, who should be entrusted with the protection
of the deceased’s daughter ?

A.—When aman, who has separated from his family, dies,
his danghter becomes his heir, When a man, who is a
member of an undivided family, dies, his daughter, as the
neavest relation, is his heir. The cousin, however, will be
the heir entitled to inhervit the deceased’s Watan and land,
paying revenue to Government. The heir will be burdened
with the obligation of getting the deceased’s danghter mar-
ried. If the daughter has already been married, the heir
must afford her such protection as she would have received
from her deceased father.--Surat,' December 29th, 18486.

Avrnorrries.—(1*) Mit. Vyav. £. 55, p. 2, L. 1 (see Chap. L. See.
2 Q. 4); (2% L. 51, p. 1, 1. 10 (see Chap. 1L See: 7, Q. 12). | :

Reuvank.—The doctrine of the SAstri as to an undivided family is
incorrect. See the preceding case. He gives the Bengal rule as laid
down in the Diya Bhiga, Chap. XI. Sec. IL. para. 1. But as Mitra-
misva points out in the Viramitrodaya, Transl. p. 181, Jimdta Vabéna
in another place (Diya. Bhidg. Ch. IIL. Sec IT. parva. 37) says that ina
partition portions are not tuken by danghters as having a. title to

the succession, though the quotation from Devala is not there relied
on as Mitramisra supposed.

Q. 14.—A Kulakarani died. There ave his daughter, some
gecond cousins, and their sons. Which of them will inherit
the deceased’s Watan? These relations of the deceased

Ay



$1, omi1, 87,015 DAUGHTER. 439

lived separate from him. The deceased received his share

sépa.rately. ‘When he and his wife die_d, his property was
considered heirless, and sold as unclaimed. Who will be
the heir to this property ?

A.—1If the deceased had declared himself separate, and
had received his sharve of the property, including the Watan,
separately, his daughter alone will be his heir. If the
Watan was not divided, his consins will be the heirs of the
-deceased. —Ahmednuggur, June 30th, 1848.

Auvrtorimies.—~(1) Vyav. May, p. 83, 1. 8; (2) p. 187, 1. 5-7; (3)
p. 157, 1.8 (4) p. 159, 1. 65 (5) p 156,1. 5; (6)p. 155, 1. 5; (7) Mit.
Nyav. £ 46, p. 2, 1. 4; (8) £ 55, p. 2, 1. 1 (see Chap. I. See. 2,
Q. 4).

Q. 15.—A daughter of a person, having orally renounced
her right to her father’s property, refused to perform his
funeral rites. A cousin of the dececased, therefore, perform-
ed the rites, The danghter now asserts that she did not
renounce her claim to the inheritance, and wishes to have it
recognized. Who will be the heir under these circum-
stances, the daughter or the cousin ?

4.—It appears that the deceased has left a will to the
effect that his property should be given to him who
should perform his funeral rites, whether it were his dangh.
ter or the cousin. If it could be proved that the former
renounced her claim, and directed her cousin to perform the
rites, and take the property of the deceased, her claim would
be inadmissible; but if no proof of this be forthcoming, the
daughter by law is the heir, and entitled to the inheritance. :
In this case the danghter would be obliged to pay the cousin
the expenses which ho might have ineurred in performing
the ceremonies.—Tunna, December 29th, 1848,

AvrHoriries.—(1). Vyav. May. p. 134, 1. 4 (sce Auth. 4); (2) p. 137,
1.5 (8)p. 188, 1. 8 (4%) Mit. Vyav. £ 55, p. 2, 1. 1 (see Chap. I.
Sec. 2, Q. 4).
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Q. 16.—Will a man’s property descend to his married
danghters or to his brother’s wife ?

A.—If the deceased was a member of an undivided
family, and has left no sons, his brothers will be his heirs,
and in the absence of brothers their wives; but if the
deceased had separated [from his brothers] his duughters
will be his heirs,— Poona, December 3lst, 1845.

Avurnorirss,—(1*) Vyav. May. p. 136, 1. 2 (see Chap. I. Sec. 2,
Q. 3); (2%) Mit. Vyav. f. b, p. 2, 1. 1 (ace Chap. L. Sec. 2, Q. 4).

Remark.—The brother’s widow inherits only in case the deceased
(4) aud his brother {B) were united in interests, and A died before B.
Tor in this case the shave of A would fall first to B (Authority 1),
and next to B’s wife (Authority 2).

. 17.—An inhabitant of Gujardth had a danghter-in-
law, who was pregnant at his death, He therefore trans-
ferred his property by a deed of gift to his son-in-law, on
condition that if the result of the pregnancy should prove a
son, the whole of his property should be given to him ; that
if a daughter, her marriage expenses should be defrayed
from the property, and his daughter-in-lasr supported duar-
ing her lifetime from the same source. After having made
a deed of gift to this effect, the man died. His death was
followed by that of his daughter-in-law without issue, and
of his sovn-in-law. There is only a daughter of the man,
i. o. the widow of his son-in-law, who obtained the gift.
Can she be considered the legal heir to the property ?

A.—When a man makes a gift of any thing, and at the
same time retains bis proprietary right to it, the transaction
cannot be considered a gift. This is one of the rules of the
Séstra; and another is, that when a man dies without leav-
ing male issue, and wife, his daughter is his legal heir. In
the case under reference, the man who made the gift of his
property retained his right to it, as shown by the condition
of the grant, that the property was wholly to pass to the
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son of his &aughter, in case he should come into existence.
The deed of gift is therefore illegal ; and when it is set
aside, the daughter of the man succeeds.

Khandesh, Junuary 4th, 1853,

Avriorrrres,—(1) Vyav. May. p. 106, 1. 55 (2) p. 134, 1 4 (see Auth.
4); (3)p. 121,1. 2; (4*) Mis, Vyav. . 55, p. 2, 1. 1 (sce Chap. I.
Seec. 2, Q. 4).

ReMank.—The gift may, however, be accompanied by a trust or
duty to be fulfilled by means of it or in return for it. (a) It must be
completed by possession ; (5) at least as against a subsequent transferee
from the donor. (¢) When the purpose of a gift is not fulfilled, as by
non-execution of the trust or other annexed duty, the Hindd Law
annuls the donation, and this is so though the proposed consideration
(for 8o it is regarded) fail but in part. (4) The gift is thus attended
with a kind of condition subsequent of defeasance. Under the
Roman law, ag under the codes derived from it, a gift was revocable
by the donor for ingratitude. (¢) Fornon-satisfaction of charges it
gould be revoked by his successors, (f) The Indian Courts do nob
now cancel the gift : they enforce the annexed duty according to
the equitable doctrine of trusts, () gubject to the limitations
noticed above, pp. 178 ss.

(4) Rambhat . Lakshman, L L. R. 5 Bom. 630.

(b) Ib., Vithalrao Vasudev v Chanaya, B. H. C. P. J. F. for 1877, p.
894 s Lallubldiv. Béi dwyit, 1. 1. R. 2 Bom., 209 ; Harjiwan Anendrin
v. Ntran Hariblii, 4 Bom, H. C. R. 81 A. C. J.

(c) 2 Macn. H. L. 207 ; 2 Str. H. L. 427.

(@) Sae Coleb. Dig. Bk. IL. Chap. IV. T. 56, Comm.

(e) See Coleb, Obl. § 657 ss,

(f) Goud, Pand. p. 201,

(g) See the Transfer. of Property Act, IV, of 1882, Secs. 126, 129 ;
Indian Trusts Act, IT,of 18892, Secs. 1, 45, 56, 61; Specific Relief
Act, I. of 1877, Sec. 545 Acts XXVIL and XXVIIL of 1866 ; Tam
Narain Singh v. Ramoon Panwrey, 23 C. W. R. 76. Acts II. and IV.
of 1882 are not in force in Bombay, and where Act II. is in force its
operation amongst Hindfls is much limited by Sec. I., srhich
reserves the classes of trusts which mostfrequently form the subjects

of litigation,
56 n
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Q. 18.~0an the daughter of a deceased Mahar dedicated
as o Murali, as ‘well as her son, be considered heirs to his
property ? :

A.—The Sstras are silent as to the practice of dedicating
females as Muralls, The Murali and her son would, how-
ever, according to the custom of the caste, succeed to the
property left by her father -——Dharwar, August 11th, 1857,

Avruorrry.—Mit. Vyav. f. 55, p. 2,1. 1 (see Chap. 1. See. 2, Q. 4).

Q. 19.—A deceased person has left no male issue, but
hasleft four daughters, One of them became a widow when
she was s child, and therefore lived in her father’s house,
making herself useful to him as a servant. The deceased
has a mephew, who lived separate from him. Which of
thege two persons will be the heir ?

A.—When a deceased person has no widow, his daughters
are his heirs. Of these, the one who i3 not married has a
superior claim ; and when all are married, the one in poor
circumstances has a superior claim. Those who are in good
cireumstances are, however, entitled to a small share of the
property. Small shares of the property should be given to
the wealthy daughters, and the rest to the one in poor condi-
tion. The nephew, whose intorests are separate, has no
right whatever.—Ahmednuggur, September 21st, 1847.

Auvrnoritres,—(1) Vyav. May. p. 137, 1, 6 :—

“If there be more daughters than one, they are fo divide (the
estate), and take each (a share). In caseslso where some of them are
married and some unmarried, the wamerried ones s10NE (snceeed), by
reason of this text of Kétyhyana :—° Let the widow succeed bo her
‘husband’s estate provided she be chaste, and in default of her, the
daughter inherits, if wnmarried.’ '

* Among the married ones, when some are possessed of (other) wealth
. nnd othersare destitute of any, these (last) even will obtain (the estate).
From this text of Gautama :—‘A woman’s property goes fo her
danghters, unmarried, unprovided for. Unprovided, destitute of
wealth. Those acquainted with traditional law, hold that the word
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woman's (wife’s) includes the father’s also.’ ? (Borradaile, p. 103;
Btokes, H. L. B. 86.)

(2) Vyav. Maoy. p. 88,1 8; (8) p. 157, 1. 5; (4) p. 159, 1. 5 (5) p.
156, 1, 55 (6) p. 155, 1. 53 (7) Mit. Vyav. £.46, p. 2, 1. 14; (8%) f. 58,
p- L. L 5 (see Auth. 1).

Remanks.—1. Comparative poverty determines the preference of
married daughters to succeed. (@) TFailing & maiden daughter, the
succession devolyes on an indigent married daughter thongh
childless. (b)

2. The different position of danghters in relation to each other as
heirs of their father’s property in Bombay and elsewhere is congidered
in the Introd. above, p. 106-109.

5. In Amritlal Bose v. Rajoneckaut Mitter, (¢) (a Bengal case), it is
said that a heritable right vested in one of two sisters at her father’s
death is not extinguished by her becoming s childless widow, in
whom ag such the right could not have vested. She may therefors
succeed to her sister who took abt first as the preferable heir,
and so exclude that sister’s son, contrary to the law in Bombay. The
Hindf layw does not deprive, on account of supervening defects (uot
amounting to an incapacity for holding property),of an inheritance

once actually taken or * vested in possesgion” : see the caseof the in-

confinent widow, below. But where successive heirs are provided to
the same person, the analogy of the widow’s estate and those

following if, wounld seem to point to the temporary estate being

regarded ay a prolongation of the original one, and the elaims of al-
leged heirs being estimated according to their condition at the end
of the derived interest immediately preceding. The judgment
therefore may be regarded as a substantial extension of the rights of
those haying latent interests at the death of a father.

Q. 20,—A man of the Sdra caste has left two widowed
daughters. Which of them will be his heir ?

A.—The one who is wealthy cannot claim the property.
The poor one will be his heir. If both are in similar eir-
cumstances; each should receive half the property.

Sholapoor, September 26th, 1846.

(a) Bakabdi v. Manchhabdi, 2 Bom. H. C. R. 5; Poli v. Narotum
Bapi ef al, 6 Bom. H:C. R. 183, A. C. J.

(b) Swimati Uma Deyi v. Gokoolanund Das, T, R. 5 1. A, 40.

() L. R.21. A. 113.




HEIRS IN DIVIDED FAMILY., [»k.,oft1,s.88Y

Apraoniry.~*Vyav. May. p. 137, 1. 6 (see Chap. IL Sec. 7, Q. 19),
REMARE.~See the Remark to Q. 19.

Q. 21.—A deceased person has left two danghters, one of
whom has applied for a certificate that she is his heir,
Should it be given to her ?

A.— The two daughters have equal right to the property
of the deceased, and one of them may therefore have a cers
tificate stating her right to one-half of it,

Poona, October 12th, 1846.
AvTHORITY,— Vyav. May. p. 187, L 6 (see Chap. IL. Sec, 7, Q. 19).

Renank.—In the cases of Kuffama Nachiar el al v. Dorasinga aling
Gaurivallaba, (@) and Radhakishen v. Rajah Ram Mundul et al, (b)
different views are taken of the devolution of the property inherited
by daughters, See the Section on Stridhana, p. 205 ss, and above,
Q. 1.

SECTION 8.—DAUGHTER’S SON,

Q. 1.—A man died. There is a widowed daughter of
his danghter, and a son of his other danghter. Which of
these is the heir ? And if both are heirs, in what propor-
tion should they share the property ? ;

A.—The daughter’s son is the heir.
Surat, June 14th, 1853.

Auvrnorities.—(1) Viramitrodaya, . 205, p. 2, L. 2 (see Auth, 2); (2%)
Mit., Vyav. £. 58, p. 1,1. 9 :—

“ By the import of the particle ‘ also’ (Section I. § 2), the daugh-
ter's son succeeds to the estate on failure of daughters. Thus Vishnu
says, ‘If a man leave neither son, nor gon’s son, nor (wife, nor female)
issne, the danghter’s son shall take his wealth. For in regard to
obsequies of ancestors, daughter’s sonsare considered as son’s sons.”
(Colebrooke, Mit, p. 342 ; Stokes, H. 1. B, 441.)

(a) 6 M. H. C. R. 310,
(b 6C, W. R, 147,
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Rexanks—1, Daunghters” sons takeper capita, (a) They are ex-
oluded by the survival of any daughter. (¢) But in Redhakishen
v. Rajnarain, (¢) a Bengal case, it was held that the son of a
daughter, who was anmarried ab the time of her succession, succeeds
to the paternal estate, to the exclusion of her married sisters.

9. According to the Mithkshard, a danghter’s sontakes hig maternal
grandfather’s estate as full owner, and on his death such estate de-

volyes on his heirs and nof on the heirs of his maternal grandfather. (d)

Q. 2.—A man, having survived his son, died, leaving a
daughter-in-law, and a daughter’s son. Which of the two
succeeds to his property

A.~The danghter-in-law, by virtue of her heirship o the
son of the deceased, will be his heir, The daughter’s son
will not be the heir. His right is not superior to that of the
danghter-in-law, because it is declared in the Sastras that
110 son should be recognized as heir in the Kali age, other
than the begotten and the adopted.—Khandesh, 1848.

Avmsonmees.—(1) Vyav. May. p. 184, 1. 4 (2¥) Mit. Vyav. fi 68,
p. 1, 1. 9 (see Chap. 1L, Sec. 8, Q. 1),

Reargs~1. The daughter’s son inherits, according to Auth. 2,
if the grandfather died after hig son. Otherwise the daughter-in-law
is to be preferred, as in Mahalawni v. Grandsons of Kripa Shookul; ()
contra B, Shen Bulrae Singh v. Baluwunt Singh.(f) In Ambawow v.
Rutton Krishna ef al, (g) it was held that a dan ghter’s son precedes a
grandson’s widow. See Sec. 7, Q. 4.

8. The Sastri’s romark refers to ** the putrikd-putra,” the son of
an appointed daughter, who according to the ancient law was reckon-

(a) Ram Swaruth Pandey et al v. Baboo Basdeo Singh, 2 Agra H. C.
R. 168 ; Ramdhun Sein el al v, Rishenkanth Seinet al, 3 C. 8. D, A,
R. 100.

() Musst. Ramdan v. Beharee Lall, 1 N. W. P. H. C. R, 114,
(¢) 2 Wyman's R. Civil and Cr. Reporter, 152.

(d) Sibta v. Badri Prasad, 1. T, R. 3 All. 184,

(e) 2 Borr. 557,

(/) Cale. 8. D. A. R. for 1888, p. 490.

(g) Reports of Selected Cases (1820-40), 1st Ed. p. 132, 2nd Ed.
p. 150.
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ed amongst the * twelve gong;’* but whose heirship in that chavacter
wonld not now be recognized. ;

Q. 83—A man died. There are a son of his danghter,
and a second cousin.  Which of these is the heir ?

A.~If the deceased was a separated member of the family,
hig daughter’s son is the heir. If he and the second cousin
have lived as members of an undivided family, the cousin
will be his heir.—~Khandesh, August 25th, 1858,

Auvriorrries.—(1) Vyav. May. p. 134,1. 4 ; (2) p. 188, 1. 2 (ses
Auth, 4); (3%) Vyav. May. p. 136, 1. 2 (see Chap. I. Sec. 2, Q. 3);
(4*) Mit, Vyav. f. 58, p. 1, L. 9 (see Chap. 11, Sec. 8, Q. 1),

Q. 4~A Brahman died without male issue. Whilst the
funeral vites, including the ceremony of “ Sapindi,”’ were
performed from the first day by his brother’s son, in con-
formity with the deceased’s direction, his daughter’s son
performed them from the ecleventh day. Which of these
will be the heir of the deceased ? If the brother’s son is
entitled to the property, can the costy of the funerval cere-
monies performed by the daughter’s son be paid to her ?

A.—When a person. who had separated from his family
dies without male issne, his fist heir is his widow, In her
absence his daughter, and if a dsughter is not in existence,
her son is the heir. In the case under reference the dangh-
ter’s son, who performed the funeral rites, is the heir.
The nephew, who had separated from the deceasefl and who
performed the rites in accordance with the written directions
left: by the deceased, cannot be considered the heir, though
he is entitled to the costs of the rites.

Tanna, September 6th, 1847,
Avrnorimies.—(1) Vyav. May. p. 188, 1, 2:—

(Vishno) :—* If a man leave neither son nor son's son, nor (wife, nor
female) issue, the danghter’s son shall take his wealth. For in regard
to the obsequies of ancestors, daughter’s: sons are considered son’s
sons.” (Borradaile, p. 108 ; Stokes, H. L. B. 87.)
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(2) Manu IX. 186 :—

By that male child whom a daughter, whether formally appointed
or not, shall produce from a husband of an equal class, the maternal
grandfather becomes the grandsire of a son’s son; let that son give
the funeral oblation and possess the inheritance.” (Colebroke, Inh. p-
343; Stokes, H. 1. B. 441.)

Q. 5.—Can the male offspring of a Stdra woman by her
second husband succeed to her father’s property ?

A.—As there is no prohibition in the Sstra against
remarriage by a woman of the Sfidra caste, it is generally
resorted to. The male offspring by & remarriage will there=
foro be the legal heir to his maternal grandfather’s property.

Sadr Addlat, November 17th, 1838,

Atmonrse(1) M. Vyov. £ 56 p. &1 13(2) 1. 88,92, 1.9.
(see Chap. I1. Sec. 8, Q. 1); (3) Manu. 1X. 132 ; (4%) Nirnayasindhu,
Par, 111. Pra. I, fol. 63,p. 2, 1. 7 +—

Since (the following passage) is quoted in the Hemfidri :—

« The vemarriage of a married woman, the (donble) share given fo

~an elder brother, the killing of cows, the (appointment of a brother

to cohabib with the) brother’s wife, and (tho carrying of) a water pot,
these five (actions) ought to be avoided in the Kali (age).”

Resanks.—1. The Hindd Law of the S4stras forbids the remarriage
of widows of all classes. (See Auth. 4.) Consequently the son of
a remarried woman i to be considered illegitimate, and as such not
qualified to inherit except under caste custom. Sge Ch. 1T, Sec. 3,0Q. 16.

2, Asthe marriage of widows is legalized by Act XV. of 1856, the
Pab wife’s son inherits. Sccabove, p. 413.

SECTION 9.—MOTHER.

Q. 1.—A person executed a bond and a deed of separae
tion in the name of a woman and her son, Can the woman
sue on the bond after the death of her son ?

A.—The mother, being the heir of her son, can do so,

Poona, August 11th, 1845,
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AvrnorrTy.—*Mit. Vyav. f. 58, p. 1, 1. 11:—
~ “Onfailure of those heirs, the two parents, meaning the mother and
the father, are successors to the properby. :

« Although the order in which parents gucceed to the estate do nob
clearly appear (from the tenor of the text, Section I. § 2), since a
conjunctive compound is declared to present the meaning of its geveral
ferms ab onee, and the omission of one term and retention of the other
constitute an exception to that (complex expression), yeb as the word
¢mother ® stands first in the phrase into which that is resolyable, and
is first in the regular compound ‘ mother andfather,” when not rednced
(to the simpler form, pitarau, * parents ’) by the omigsion of one term
and retention of the other; it follows from the order of the terms and
that of the sense which is thence deduced, and according to the series
thus presented in answer to aninquiry concetning the order of suc-
cesgion, thal the mother takes the estate in the first ingtance, and on
failure of her the father.” (Colebrooke, Mit. p. 844 ; Stokes, H. L.

- B. 441-2.)

Risaris.—1. On the mother’s death the succession goes t0 the -
then next heir of the won, mccording to P. Bachirajee V. V.
Venkatappadu. (@) Ses above, pp. 110, 328, 358.

9, Manu gives apparently contradictory directions as to the
precedence of the two parents. (See Manu IX, 185,217.) Vijndnese
vara’s argument is controverted by Nilakantha, Vyay. May. Chap.
IV. Sec. 8, p. 14. The Smriti Chandrikd too rejects it. See
Chap. XI. Sec. 3. (b)

3. TIn Gujardth the father is preferred to the mother as heir to
their son, (¢)

4. A mother of a Girasia was held entitled toreceive the Girasi hake
from Government, upon the death of her son. (d)

(4) 2 Mad. H. C. R. 402.

(8) In the oldest form of the Salic law the inheritance is giveh to
the mother next after the sons. After her came the brother and sister
on equal terms, and after hem the mother’s sigter. In the nexf siage
we have *if there be no mother or father” ; then *if no father or
mother?” The “gorores patris” in like manner acquire precedence
in the later law over the * sorores matris.” But female succession;
first to land at all,and then to the “ terra salica” (probably the estate
of the Hall ¢ ¢. for maintenance of the household) is throughoub
excluded. See Hesszols and Kern, Liex. Sal. 379-386.

(c} Khodhabhai Maliji v: Bodhar Dala, T. .. R. 6 Bom. 541

(d) Bai Umedha v. The Collecior of Surat, R. A. No. 24 of 1367.
Decided 30th November 1870 (Bom. H. C. P. 3. T for 1870).
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Q. 2—A son of 7 years of age, of a man of the Parit
caste, died. His father is in prison. The son’s mother
hag applied for a certificate of heirship. Can it be granted
to her ?

A. The father is the heir of his son if he should die be-
fore his marriage, and in the absence of the father, his
mother is the heir.—Poona, April 13th, 1857, ;

AvrHormmies.—(1) Vyav. May. p. 138,1. 3; (2) Mit. Vyav. f. 58,
p. 1, 1. 11 (see Chap. IL Sec. %,Q: 1).

Remarks,—1. There are no specialrules regarding the succession
to the property of an infant. L

9. 1Ifthe property of the deceased son is separate property, as the
context of the question seems to indicate, consisting inpresents from
relations or friends, it falls under the general rules which regnlate
the sucesssion to the property of a separated person who.has no male
issue, and consequently the mother inherits before the father.

See the case of Narasapd Sakhdrdnm, (a) and the Introduction,
Soction on Stridhana. The estate which the mother takes in the
property of her deceased son is according to the case similar to that
which a widow takes in that of her deceased husband. See also
P. Buchirajo v. Venkatappadu. ()

Q 8.—In the case of some money being due to & de-
ceased person, who has a right to claim the payment, his
mother or his widow ? the latter being notoriously adulter-
ous, and pregaant by illicit intercourse.

A.—The mother has the right to recover the money, even
if she be separate. The widow has forfeited her right in
consequence of her bad conduct.

Ahmednuggur, September 25th, 1849.

Avrmorirss.—(1) Vyav. May. p. 136, 1. 8:—~

“ Bub a wife who does malicious acts injurious to her husband, who
acts improperly, who destroys his effects, or who takes delight in
being faithless to his bed, is held unworthy of separate propecty.”
(Borradaile, p. 102; Stokes, H.L.B.86) .

() 6 Bom, H. C. R, 215 A C.J
() 2 M. H, C, R.402.
87 u
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(2) Mit. Vyav. £ 55, p. 2, L. 1 (see Chap. L Sec. 2, Q. 4); (8%)
€68, p. 1, L. 11 (see Chap. II. Sec. 9, Q. 1).

Rpmark.—“ Even if she be separate.”” It does nob matter whether
the mother lived with her son or not, since she inherits, on the ex-
clusion of deceased's widow, as the nearest heir toa separate, not
reunited, person, who has vio male issue.” '

Q. 4.—A man died, leaving two widows. One of them
bhad a son, who also died afterwards, Which of the sarvi-
vors i8 entitled fo the property of the deceased as his heir ?

A.—The son became heir of the deceased father, and when
the son died, his mother became his heir. The step-mother
18 not his heir.— Dharwar, October 18th, 1852.

Avrmorimies.—(1) Mit. Vyav. f. 55, p, 2, 1. 1 (see Chap, I, Sec. 2,
Q. 4); (2)F. 55, p. 2, 1.7; (3) . 58, p. 1, 1. 11 (see Chap. 1I. Sec. 9,
Q. 1); (4) Vyav. May. p. 83, 1, 7.

Q. 5—~A man died, leaving two sons by two different
wives. The son of the youtger wife was a minor, and his
share was therefore deposited by the father with a banker,
The son afterwards died. Has his mother or his step-
mother the right to inherit his property ?

A,—The mother of the deceased.
Ahmednuggur, April 3rd, 1857.

Avrmonrities.—(1) Mit. Vyav. f. 55, p. 2, 1. 8; (2)f 51, p. 1, L 8;
(8)f.46,p. 1,1.9; (4*) £ 58,p. 1, 1. 11 (see Chap. IIL Sec. 9, Q.1);
(5) Vyav. May. p. 2.

@Q. 6.—0On the death of a man his estate was entered in
the public records in the name of his son. The son subse-
quently died, and there remained two claimants, namely,
the son’s mother, who was married by  Pét,” and his step-
mother, who was married by “ Lagna.”” In whose name should
the estate be entered ?

4.~1If the widows live together, the ene who by age
-and abilities appears superiory should be considered entitled
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to have the property registered in her name. If they are
separate the mother of the deceased son should have a pre-
ference to the other.— Dharwar, May 5th, 1858,

Avyrnoritres.—(1) Mibt. Vyav. £, 20, p. 1, 1. 165 (2%) £. 58, p. 1,1 11
(see Chap. II. Sec. 9, Q. 1).

Ruyark.—The Sfstri seems to have thought of the case of two
widows who after their husband’s death became co-owners of his
property, (@) In this case the land must be entered in the name of
the deceased son’s mother, since she is the sole heir of his property.

Q. 7—A man died, leaving a widow and a son. He
held a Desiigiri Watan, which was his ancestral property.
The mother and the son used to manage the Watan con-~
jointly. The son afterwards died, leaving a widow and a
male child. The latter died subsequently, The question is,
whether the mother or the grandmother of the male child
ig entitled by right of inheritance to take the Desfigiri and
other property ¢ Are both of them entitled as heirs ?

A.—The mother ig the nearest relation of the child. She
is entitled to inherit the property of her son. She cannot,
however, transfer the Desdigiri, &e,, to others by sale, gift,
or mortgage. She should live upon the proceeds of the
property.—Surat, July 20th, 1854.

Avrnorirres.—(1) Mit. Vyav. f. 55, p. 2, 1. 18 (see Auth. 2); (2%)
f. 58,p. 1, 1. 11 (see Chap. TI. 8ec. 9, Q. 1); (8) Vyav. May. p. 188,1. 6
(see Auth. 2); (4) p. 185, 1. 2 (see Chap. IL. Sec. 6 4, Q. 6); (5) Manu
IX. 187.

Remank.~—In Narsappa v. Sakharam, ()it was held that a mother
inheriting from a son takes the same estate as a widow from her
husband.  In Sakharam v. Siteba (¢) this is said to be settled law.
The Sastris in such cases as Q. 3, agreed with the answer here given
that the mother inheriting becomes herself the proposita for any
further descent. Seefurther above, Introd. p. 830 ag. The MitAkshard

(@) Bhugwandeen Doobey v. MynaBaee, 11 M. 1. A. 487. Above, p. 108.
() 6 Bom. H. C. R. 215.
(¢) I L. R.3 Bom, 853.
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Ohap. I. Sec. 1, paras. 12, 13, gays that where there is heritage thera
is ownerghip, and in Chap. IL. Sec, 1, paras. 12, 39, that the widow,
and failing her the parents, take the heritage of a separated sonless
man. The daughter's absolute right is recognized ag arising under
the same rule as applies to the widow and the parents.(e) The
mother's estate therefore like the widow’s must, according to the
recent decisions, be regarded as anomalous, and limited by principles
foreign to the Mitksharf. (Secabove, p. 328, 832, 336.)

Q. 8.—A man possessed a house, and held some cash
allowances called Deséigiri, Muglai, Sirpava Chird8, and
Vazifa, He died leaving a widow andason. The latter, who
was a minor, died subsequently. The paternal uncle of the
man received the Watan allowances. The house was also in
his possession. He received a certificate declaring him to
be the heir of his nephew. The man’s widow has obtained
a certificate declaring her to be the heir of her son. On the
strength of this certificate, she claims the Watan allowances.
These allowances are the ancestral property of the family.
Supposing the deceased son’s grandfather had divided his
property between himself and his brother, to whom will the
right of claiming the house and the allowances belong ? and
if the division has not taken place, to whom will the same
right belong ?

A.—On the death of a man, his son becomes his heir.
His right is not affected by the separation or union of the
father and other members of the family: According to this
rale, the son in the question became heir of his father.' On
his death, his mother can claim to be the heir of her son.
She therefore has a right to the Watan, house, and other
property of the deceased.—Surat, July 80th, 1865.

Avraorities.—(1) Vyav. May. p. 83; (2) Viramitrodaya, f. 193, p. 1,
1.2; (8) Manu, 1X. 137; (4) 163; (5) Mit. Vyav. £. 58, p. 1, 1. 11 (see
Chap. II. Sec. 5, Q. 1).

Reumark—The mother inherits only in case her husband or son
had separated from the rest of the family.

(@) See Haribhat v. Damodharbhat, I, L. R. 8 Bom. 171.
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Q. 9.—A woman of the * Sidra” caste had a son by her
first husband. She married herself by the ¢ Pat” ceremony
t6 another husband, with whom she and her son lived.
When the son came to age he was married at the house
of his mother’s second husband. A few years afterwards the
son and his wife died without issne. The question is who
should be considered his heir ?

A,~—The mother is the beir, and not her second husband.
Poona, November 26th, 1851,

Avreonrrries.—(1%) Mit. Vyav. £. 55, p. 2, 1. 1 (see Chap. I. Sec. 2,
Q. 4); (2#) £. 68, p. 1, 1. 11 (see Chap. II. Sec. 9, Q. 1).

Reyark.—According to Act XV. 1856, Section II. the remarried
mother eannot, it might seem, inherit from her first husband’s son;
but the decisions recognize her heritable right. (Seealso Bk. I, Chap.
VI, Sec. 8¢, Q. 7))

SECTION 10.—FATHER,

@, 1..—8hould the younger brother or the father of a
deceased person receive the certificate of heirship ?

A.—The father is the proper heir, but the younger brother
may obtain the certificate if his father has no objection to it.
Rutnagherry, June 11th, 1846.
Avrronrries—(1*) Mif. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2,
Q. 4) ; (2%) Mit. Vyav. £. 58, p. 1, 1. 11 (see Chap. 1I. Sec. 9, Q. 1),
Remark.~—Vide Bajee Bapoojee v. Venoobai, quoted in Section 11,

Q. 1.

Q. 2.—A man brought up a son of another man and got
him married. At the time of the marriage he bestowed
‘certain necessary jewels and articles of dress on the bride.
The son died subsequently without issue. His widow con-
tracted a “ P4t marriage with another man, It has there-
fore become necessary for the woman to restore the jewels

_ and the olothes, The question is, whether the property should
be taken by the father of the boy, or the widow of the man
who brought him up ?
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A.—The son was not adopted, but was simply bronght up
and protected by the man. His father therefore has a right
to the property mentioned in the question.

Surat, April 11th, 1850.

Avrnoriries.—(1%) Mit. Vyav. £ 55, p. 2,1, 1 (see Chap. I. Sec. 2,
Q. 4); (2%)f. 68, p. 1, 1. 11 (see Chap. IT. Sec. 9, Q. 1)

HEIRS IN DIVIDED FAMILY. [eKa,om,ell,

SECTION 11.—BROTHERS.

Q. 1.—Two brothers lived separately from each other for
32 years. One of them, who had brought up a girl and got
her married, died. The question is, who should be considered
his heir ? .

A.—The surviving brother is the heir, and not the foster-
danghter.— Rutnagherry, March 8th, 1851,

Avmronrrres.—(1) Vyav. May. p. 184, 1. 4 (see Auth, 2); (2) Mit.
Vyav. 1. 65, p: 2,1. 1 (see Chap. 1. Sec. 2, Q. 4).

Remang.—The brother inherits before the widow of & pre-deceased
gon, (a) A separated father wounld exclude a separated full brother, as

well as half-brothers, who again, being united with their father, would
exclude the full brother of the original proprietor, (5)

Q. 2.—A Paradesi kept a woman, by whom he had some
daughters. There are also his brothers, The Paradesi is
dead, and the question is, who should be considered his heir ?

A.—The brothers—Tanna, June 4th, 1852.
AummoriTy.—Mit. Vyav.f. b6, p. 9 1. 1 (see Chap. I. Sec. 2, Q. 4).

Q. 3.-—A man had three sons and a nephew (brother’s
gon), whose father died when he was only three days old.
The man had brooght the young child up with his sons.
Two sons separated themselves from the rest of the family,

(@) Venkapa v. Holyava, S. A. No. 60 of 1873 (Bom. H. C. P. J. F.
for 1873, No. 101).

(b) Bajee Bapoojes v. Venoobai, 8. A. No. 282 of 1871; (Ibid. for
1872, No. 41).
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while the third and the nephew lived as an undivided family.
The nephew died, and his widow remained with the third
gon, who also afterwards died. The question is, whether the
widow of the mephew or the two separated sons should
gucceed to the property of the deceased person ?

A.—The wife of the nephew has a better claim, in case
the nephew and the third son had an identity of interest.

Dharwar, September 30th, 1857.
Avrnorrry,—Mit, Vyav. £ 55, p. 2 1. 1 (see Chap. L. Sec. 2, Q. 4).

Remark.—The facts of the case appear to be these. One (C) of three
brotherg 4, B, €, was united in interests with a married first cousin
(bhratrivya) D. Theother two brothers had separated from the third.
The first cousin D died. After hizdeath, his share became the property
of the brother €, as women cannot inherit in an undivided family.
After C's death his brothers, 4, and B, will therefore inherit, and not
D’s wife, because she is only a Sapinda relation excludedby co-owners.

Q. 4—A person divided his property between his legiti-
mate and illegitimate sons. One of the (illegitimate) bro=
thers died without issne, Will the legitimate or illegitimate
members of the family be his heirs ?

A.~—The relatives of the illegitimate branch will be the
heirs,—Nuggur, 1845.

Avrnorinigs.—(1*) Mit. Vyav. f. 55, p. 2,1. 1 (see Chap. 1. Seo. 2,
Q 4); (2)£.58, p. 2, 1.5:—

¢ Among brothers, such as are of the whole blood taketheinheritance
in the first instance, under the text above cited ; ° to the nearest sapinda
the inheritance next belongs ;' since those of the half-blood are remote
through the difference of mothers.” (Colebrooke, Mit. p. 847; Stokes,
H. L. B. 445.)

Remank.—Itis not clearly stated whether the surviving relationsof
the deceased areall his brothers, or some brothers and some nephews,
and it is therefore impossible to say whether the Sistri’s answer i8
correct. The order of inkeritance is this—brothers of the whole
blood, half-brothers, sons of brothers of the whole blood, sons of
brothers of the half-blood. (a) (See above Sec. 3, Q. 12, and Introd.
pp. 111, 112.)

(a) Soin Burdum Deo Roy v. Punchoo Rey, 2.C. W. R. 123.
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Q. 5.—A Marwidi had three wives, of whom the first had
two sons, and the second and the third one each. The
husband and two wives died. The widow who sarvived was
the mother of the two sons. One of these sons died before
marriage. The question is, who will be his heir, the uterine
brother or the half-brothers ?

A.—The order of heirs laid down in the case of death ofa
person who has no male issue, and who is a ¢ Vibhakta,”
or a member of a divided family, is as follows :—The widow,
daughter, daughter’s son, father, mother, uterine brothers,
and half-brothers ; when one fails, the other succeeds, If
the deceased had separated and was unmarried, his immediate
heir will be his father, and in his absence, his mother. If
hehad not separated, hisuterine and half-brothers, who would
boe entitled to equal shares of the deceased’s property.

Khandesh, October 20th, 1849,

AvrHORITIES.—(1) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. L Seec. 2,
Q. 4); (2%) £ 58, p. 1, 1. 11 (see Chap. II. Sec. 9, Q. 1). '

REMARKS.— Flather, Mother.—1It should be mother, father. (a) See
Introd. p. 109.

In the case of Gavuri Devamma Garw v. Ramandora Garw, (b)
there ig an exposition of fhe law relating to impartible property be-
longing, as an undivided estate, to a HindQ family, or to one branch
of such a family, jointly as to the members of the branch, but sepa-
rately as to the other branches, with which a community of interests
oxists as to other property. The Court say (page 109) :—

“We are of opinion, therefore, that the sound rule to lay down with
respect to undivided or impartible ancestral property is thab all the
members of the family who, in the way we have pointed out, are en-
titled to unity of possession and community of interest according to
the Law of Partibion, are coheirs, irrespectively of their degrees of
agnate relationship to each other, and that, on the death of one of
them leaving a widow and no near Sapindas in-the male line, the fa-
mily heritage, both partible and impartible, passes to the survivors or
gurvivor to the exclusion of the widow. Bubt when her husband was

(a) See Musst. Pilum 'Koonwm' v. Joy Kishen Doss et al, 8 Calo. w.
R. 101 C. R.
() 6 M. H. C. R, 98,



BROTHERS. 4 L
the last suryivor, the widow’s position, as heir relatively to his other
undivided kinsmen, is similar to her position with respect to his di-
vided or self- and separately-acquired property.”

9 A hrother of the whole blood has precedence in succession over a
~ half-brother in Bengal. (@) Gavuri Devanina Garw v. Ramandora

Garu is diseussed by the Judicial Committee in Periasami v. Per-
dasami. (b) Their Lordships thought that the property, by the
elder brother’s renunciation, became that of the younger brothers as
if it had fallen to them in an ordinary partition. See p. 75 of Report.

Q. 6.—A SannyAsi is dead. There are his brother, a
grandson of his other brother, and a widow of the third.
‘Which of these will be his heir?

A,—That person will be the heir to whom the property
might have been transferred previous to the man’s becoming
a Sannydst. But if the property was not transferred fo
any one, and if it constitutes what the man possessed
before he became a Sannyéasi, it will be inherited by his
brother, and in the absence of a brother by a brother’s son ;
and when there is no such son, the widow of a brother.
The property which may have been acquired during the
time the man was Sannyési, such as his books, wooden
sandals, math, &e., will be inherited by his virtuous disciple.

Ahmednuggur, September 2nd, 1849,

Avrnorirres.—(1) Vyay. May. p. 134, 1. 4 (see Auth, 4); (2) p, 140,
1. 1; (3*) Mit. Vyav. £, 58, p. 2, 1. 5 (see Chap. II. Sec. 11, Q. 4; (4*)
£. 55, p. 2, 1. 1 (sce Chap. 1. Sec. 2, Q. 4).

Rumanks.—1, Nephews cannot take by representation in competi-
bion with the surviving brothers of a deceased co-sharer. (¢) See also
Mit. Chap. II. Sec, 4, p. 8.

9. But it should be borne in mind that by the Mitdksharé law the
rules of inheritance come into operation only as to the sole estate or

(a) Sheo Sundri v. Pertheo Singh, Ii. R. 4 1. A, 147.

(h) L. R.5 I A. 61.

(¢) Rempershad Tewary v. Sheochurn Doss, 10 M. L A, b504.
58 u



tho separate estate of the propositus,  In n united family there is no
room for the succession of * brothers and their sons, * the joint estate
is theirs already ; it is only a participator who isremoved. Hventhe
widow, the first in the series of heirs to a sonless man, suceceds only
if he was separate. See¢ Mit. Chap. IL. Sec. 1, paras. 2 and 39. Mach
_less can the daughter or brother succeed to the same estate. ()

SECTION 12.—HALF-BROTIHERS. (b)

Q. 1.—There were two half-brothers of the Rajput caste.
One of them died, leaving his property in the possession of
his widow. She contracted a ¢ P&t” marriage with another
man, The question is, whether the widow or the half-brother
has right to the property of the deceased ?

A.—The widow of tho deceased, having remarried by the
rite of ¢ Pat,” has forfeited her claim o her former .hus-
band’s property. The nephew has right to inherit it.

Broach, June 29th, 1852,

Avtnortries,—(1) Mit. Vyav. f. 55, p. 2,1 8; (@) £, 58, p. 21 5
(22 Chap. IL. Sec. 11, Q. 4).

Rexanks.—Regarding the loss of the widow's rights, see also Act
XV. 1856, Section 2.

2. According to the Vyav. May. a fall sisterinherits in preference
to a half-brother. (¢) Much more therefore in preference to remoter
relatives, (d) ;

(@) Secabove, Chap. I. Sec. 2, Q. 6, Remark ; and Rajhubanand
Doss v. Sadhuchwrn Dogs, T. L, R. 4 Cale. 495,

(B) As to bhe precedence of half-brothers over fall brothers’ sons, the
Smriti Chandrikd, Chap. XI1. Sec. 4, para. 5, follows the Mitaksharg,
while the Vyav. May. Chap. IV. Sec. 8, p. 16, reverses the order.
Maen. vol. 2, p. 11, says thab representation does not extend fo
collatierals, but the case of which he intends to give the cffect goes
only =o far as to say that half-brothors take after full brothors and
exclnde half-brothers? sons. :

(0) Sakharam Saddshiv Adhikari v. Sitabai, T. To. R. 8 Bom. 353,

(2) Ib. 368 (note), 369.
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' SECTION 18.—BROTHER’S SON. (a)

@. 1.—A person died, and there is his brother’s son as
weoll as a widow of another brother’s son.  Will the widow be
tho heir in preference to the nephew ?

A ~No.—Tanna, October 11th, 1847,

Avurnorirres.—(1) Vyav. May. p. 134, 1. 4 (see Auth. 2); (2%) Mit.
Vyav, . 55, p. 2, 11 (see Chap. L. Sec. 2, Q. 4).

Q. 2—A man died. Hig surviving relatives are fomr
nephows and a wife of a nephew. The question is, which of
these i the heir ?

A.—The four nephews are heirs. The widow of a nephew
eannot be the heir of the deceased.

Ahmedabad, July 18th, 1857,

Avrrorities.—(1) Vyav. May. p. 184, 1. 4 (see Auth. 4); (2) p. 140,
1. 1; (8) p. 140, 1. 6; (4%) Mib. Vyav. £. 55, p. 2, 1. 1 (sec Chap. I. Bee.
2, Q. 4).

Remark.—In default of brothers, brothers’ sons succeed, taking per
capita. (B) They succeed directly as nephews, not by representation
of their fathers. (¢)

Q. 83.—Who will bo the heir to a deccased person, a
brother’s son or a brother’s daughter ?

A. —The brother’s daughter cannot be the heir.
Dharwar, 1845,
Avrmorrry. —* Mit. Vyav. £. 55, p. 2, 1. 1 (sce Chap, L. Sec. 2, Q. 4).
Rewark.—Nandapandita and Bilambhatfa give equal shares to the
brother's daughters. See Stokes, H. L. B, 415. See infra, Bk. I.
Chap. 11 Sec. 15, B. II. (2).

(@) See Introduction, p. 116,117 ; below See. 14 1. B. 1 2, Q. 1,and
Nirnayasindhu IIT. p. 95,1, 17, quoted in Bk. 1. Chap. 14 L B. b. 1,
Q. 1. Brothers’ sons exclude a son's widow, 2 Macn. 75. They are
amongst theheirs specially enumerated, The Swriti Chandriké, Chap,
XI. Sec. 4, para. 26, places the son of o half-brother next after a sonof
a full brother. Brother's sons exclude the widuws of the deceased
in a united family, Totave ef al v. Trapa, R. A. No. 26 of 1869, de?ided
. 4th July 1871. (Bom. H. C. P. J. F. for 18713
(b) Brojo Kishores Dossesv. Shreznath Bose, 9C. W. R. 463, See Q. 6.
(e) Brojo MohwiThakoor v. Gowree Porshad «f al, 15 C. W. R. 70.
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Q. 4.—A man died, leaving neither wife nor children.
He has left two relatives, namely, a sister-in-law and a
nephew, Which of these is the heir of the deceased? The
sister-in-law has sold a house of the deceased without the
consent of her son. Is this a legal sale ?

A.—~When a man dies without male issue, his widow be-
comes his heir.  'When there is no widow, his daughter, and
in her absence, her son is the rightful heir. In the absence
of a daughter’s son, the parents, and in their absence, the
uterine brothers, and in their absence, the nephews are the
heirs. This is the rule of succession laid down in the
Sistra, According to it a sister-in-law cannot be the heir
while there is a nephew alive. The sale effoected by the
widow without her son’s consent cannot be considered
legal.—Ahmedabad, January 81st, 1852.

Avrroniries.—(1) Vyav. May. p. 134, 1. 4 (sec Auth, 2); (2%) Mit.
Vyav. £. 55, p. 2, 1. 1 (se¢ Chap. 1. Sec. 2, Q. 4).

Q. 5—A man died. His surviving relatives are a nephew
and a son of another nephew. Which of these is his heir ?
A,—The nephew is the heir. The son of a nephew
cannot be considered the heir while a nephew is alive.
Ahmednuggur, July 8th, 1856,
Avrrorrries.—(1) Vyav. May. p. 134, 1. 4 (see Auth. 2); (2%) Mit.
Vyav, £. 55, p. 8, 1. 1 (sée Chap. L. Sec. 2, Q. 4).

Q. 6.—If a deceased person has left a sister and some
nephews, which of them will be his heir ?

A,—If the deceased and his nephews were undivided in
interest, the nephews will be his heirs ; but if they were sepa-
rated, the sister will be his heir.

Ahmednuggur, December 31st, 1846.
Avrroriry.—*Mib, Vyav. £. 55, p. 2, 1.1 (see Chap. I. See. 2, Q. 4).

Rewarks.—The nephews (brother's sons) are the heirs in every ease.
They take per stirpes according to the Subodhini, buf this is met by
Bilambbatta with the argument that, as a brother has not a vested
interest like & son, he cannot transmit it, and therefore the brothers”
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song take per capifa. (Seec 1 Macn. 27.) The discussion brings out
‘the difference between the successive possibilities of ownership, each
excluded by the preceding one,in * cbstructed” as compared with the
successive oufgrowths of actual co-ownership in unobstructed
“dfya,” (= participation) commonly rendered ¢ inheritance.” See
above, Introd. pp. 60, 63, 67.

2. Where there is no reunion, all co-sharers participate according
to their relabionship in the lapsed share of a deceased co-sharer in
each of the several parts of the original estate in which his share wasg
settled by agreement so as to constitute a partition, (a)

Q. 7.—A man separated from the rest of the members of
his family. Afterwards he died. His sisters claim the
right of inheritance, The grandmother and the nephew of
the decensed have objected to their claim. The question is,
which of these three relatives is the heir of the deceased ?

A.—1If the deceased wasa separated member of his family,
and if he had no son, his nephew is his heir. When there
is no nephew, the mother of the deceased’s father, and in
her absence, his sisters are his heirs.

Surat, October 11¢h, 1845,

Avrnonrries.—(1%) Mib. Vyav, £ 55, p. 2, L. 1 (see Chap. I. Sec. 2
Q. 4); (2%) Manu IX. 217 :—

“The mother also being dead, the paternal grandfather and grand-
mother take the heritage on failure of brothers and nephews.”

). 8.—Who will be the heir of a deceased person, his
kept woman or his brother’s son ?

A.—The nephew is the heir, but the kept woman will be
entitled to a maintenance.— Dharwar, 1846,

Avrnonirres. —(1%) Mit. Vyav. £ 55, p. 2, 1. 1 (see Chap. 1. Sec. 2,
Q. 4)5 (2%) 1. 57, p. 1, 1. 5 (s¢e Chap. I1. Sec. 3, Q. 3).

REMARK. —See Viindavandas v. Yemunabai. (b)

(). 9.~~There were two brothers, Uderam and Hfima. The
latter had kept a woman, by whom he had a son. After his

() Amrit Rav Vinayak v. Abaji Hatbat, Bom, H, C. P. J. F. for
1878, p. 293.
(4) 12 Bom. H. C. R. 229.
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death Uderfim protected the son and got him married. The
woman and Uderfm died. Can the illegitimate son of
Hfima be the heir of the deceased Uderdm ?

A.—He may be considered the heir, if, according to the
custom of the MarwAdis, there is no objection to his succes-
sion ; but if it is contrary to the custom, he will be entitled
to whatever he may have received from his uncle as a mark
of his affection, and if the son is a minor, the Sirkéir should
make a provision for his protection till he abtains to the
proper age, and the rest of the property may be ‘taken by
Government.—Almednuggur, March 8th, 1847.

Avtuorry.—Vyav. May. p. 7, 1. 1i— y

« Thug Brihaapati says = Leb all rules of each country, caste and
family, that have been divided and preserved from ancient times, be
still observed in the same way, otherwise the subjects will rige in
rebellion.’ ?  (Borradaile, p. 7; Stokes, H, L. B. 15. Compare also
Manu VIII. 41,)

. 10.—A village was granted on hereditary Inam tenure
to a younger brother. The grauntee subsequently died with-
out issue, but there are sons of his brother; Can the Sanad,
declaring the grant to be Vafigaparamparh,” be construed
to extend the benefit of the grant te the nephews of the
grantee ?

A.—The grantee was a Brahman. By reason of the grant
ho beeame proprietor of the village. After his death, the sar-
yiving members of his family have a right to his property.
A king is prohibited from taking any property of a Brih-
man, even though he may have at his death left it without
an heir. If the deceased has left no other heir than his
nophews, they will be his heirs entitled to the village.

Sadr Adéalat, September 8th, 1837. ;
Avrironrrs.—(1*) Amarakoda, Bk. IL. Chap. 7,1 i—Amarasimh
hore enumerates vamfa amongst the words for lineage. Sdes also

Wilson’s Sanskrit Dictionary.

(2%) Viramitrodaya, f. 204, p. 1,1. 1;:—%“A sonand a daughter both

continne the race of the father.”
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- Remans.—~1. By the term “ Vaméa-parampard” are understood
“male” and “female” descendants in the direct line, but never bro-
thers or brothers” sons. Consequently the nephews, in the case
stated, have no title to the property. '

See above, Section 6a, Q. 8, for the case of a widow succeeding . to
separate property, such as an infim would generally be. See also Bk.
TI. Introd. 8

2. A grant to & man and his heirs does not constitute an estate
inalienable. (a)

*SECTION 14.—I. GOTRAJA SAPIN]?AS.
A.—HEIRS MENTIONED IN THE MitARsmard anp Vyavimisa
MavUrHA.

1. A—FULL SISTER. (b)

Q. 1.—A man died. He possessed certain property ac-
quired by himself and his ancestors, The question is, whe-
ther the sister or the sister-in-law of the deceased is the heir?

A.—The sister, and not the sister-in-law, is the heir.

Surat, August 15th, 1858, i

Avrnoniries.—(1) Vyav. May. p. 140, L. 1:—

 In defanlt of her (the grandmother) comes the sister; under this
- text of Manu ; To the nearest Sapinda (male or fomale) after him in

(@) Krishna Rio Ganesh v. Rang Rio et al, 4 Bom, H. C. R. 1 A, C.
J.s Bahirji Tannaji v. Qodatsing ef al, R. A. No, 47 of 1871 (Bom.
H.C.P. J.F 1872, No. 33). As to grants, see Bk, I Introd, 5 A 2.

(#) Tho Smriti Chandrika, Chap, XII. pava. 35, admits the sister as
successor to a reunifed parcener on failure of children, wife, and
father, though it excludes her as heir to adivided brother. Chap. X1.
Sec. 5. See Icharam v. Purmanund, 2 Borr. R.515. A sister succeeds
tio a brother, after the latter’s widow has entered into a Natra marriagoe
with another, under Act XV. of 1856, in the absence of custom
excluding her from suceeeding to Bhigaddri Vaten, Bhaiji Girdhur
et al'v. Bai Khusal, 8. A. No. 334 of 1872, Bom. H. ¢. P. J. F. for
1873, No. (3. See the next Seetion. Biu valad Sadu v. Khandw
valad Mare, 1. L. R, 4 Bom. 214,

Under the earlier Roman law a whole group of agnates standing
equally near to the deceased suceceeded together without distinction

¥ For veforences to the Introductory Remarks to this Section in
the earlier editions, se¢ now Introd, to Bk. I. p. 114 gs,
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the third degree, the inheritance belongs.” (¢) (Borradaile, p. 106 ;
Stokes, H. L. B. 82.)

(2) Mit. Vyav. £ 69,p. 1, 1. 16; (8) £ 45,p. 1, L 5; (4) £.55,p.2,
1.1 (see Chap. 1. See. 2, Q. 4).

Remarks—1. Hindd sisters inherit equally from their deceased
brother ; the unendowed has not a preference over the one provided
for, as in the case of daughters inheriting from a mother. ()

9. The sister (by adoption) of an adopted son succeeds before other
kinsmen (deceased’s uncle’s widow). (¢) A sister succeeds before
remote kinsmen (males). (d)

A full gister is preferred to a paternal first cougin. (€)

In the case of Sakharam v. Sitabai, (f) one of two separated half-
brothers having died was succeeded by his mother. On her death
a contest as to the inheritance arose between her danghter and her
step-son, which was disposed of in favour of the former. The judg-
ment places her precedence (g) on the succession to reunited brethren
which is referred to in Vyay. May. Chap. 1V Sec. IX. p. 25, and Vinayak
Anandray v. Lakshmibai is relied on as having not only on the
authority of the Mayfkha but also on Nanda Pandita’s a.ndiila.kag—

of sex. The females being always dependent, no inconvenience arose
from their joint ownership. When the Lex Voconia afterwards
prohibited legacies to females they began to be thought unfit mem-
bers of the heritable group of agnates, but an exception was main-
tained in favour of full sisters. It would seem that an analogous
exception in favour of full sisters, in virtne of their conganguinity,
may, ak one sbage of progress and in some provinces, have prevailed
under the Hindu law. Str. H. L.; see Q. 4, Rem,

(4) Sec page 130 for Balambhatte’s doctrine. - The poverty (uali-
fication does not give a preferential claim amongst sisters as it does
amongst daughters. Sce Bhagathibai v. Buya, I L. R. 5 Bom. at
p. 268.

(8) Bhagirthibai v. Baya, 1. L. R. 5 Bom. 264.

(¢) Mahantapa v. Nilgangowa, B. H. C. P, J. F. for 1870, p. 390.

(d) Dhondu v. Ganga, T. L. R. 3 Bor, 869. :

(¢) Lakshmibai v. Dads Nanaji, 1. L. R. 4 Bom. 210.

(f) 8. A. 34 of 1875, in which judgment was delivered on 8rd
March 1879 (P. J. 835 of 1879; 8. C. L. L. R. 3 Bom. 353.

(9) Vyav. May. Chap. IV. Sec.8, p. 16, 20, (supported by & passage
of Brihaspati, cited Col. Dig. Bk. 5, T. 407). =
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i_:ha.s interpretations of the MitAksharf (making brethren includs
sisters) settled the law for the Bombay Presidency generally. Any
divergence from the rule must, it is said, be supported by ““an ancient
and invariable usage to the contrary.........alleged and proved by him
who uges it,” The case was dealt with entirely on a consideration of
who was heir to the pre-deceased son, not of who was heir to his
mother. The mother, Mathurabai, it is laid down, “on succeeding
on the death of her ¢on Nana to his moiety of the immoveable
property, took only such a limited estate in it as a Hindl widow
takes in the immoveable property of her husband dying without
leaving male issue.”

There can be no doubt as to the sister’s succession before the half-
brother according to the Maytkhaand to Nanda Pandita’s and Balam-
bhatta’s construction of the Mitdkshark. Butb the same authorities
give the deceased son’s estate to his mother, so that for the further
succession we should, aceording to them, seek her heirs, not the son’s
heirs. (a) The sister of the deceased Nana was entitled to the pro-
perty, according to the native authorities, in succession to her
mother, not fo her brother. With the cases relied on of Narsappa v.
Salcharam and Bachirajo v. Venkatapadda should be compared those
cited in Vijiyarangam’s case.

3. The property inherited by a sister from her brother is 8tridhana,
passing on her death, in the first place, to her daughters. ()

Q. 2—A man died. He had no wife or children, and

() See above, p.328. The same view is taken by the Vivada
Chinti, by Jagannftha, the author of Coleb. Dig., and in fact by all
the authorities except the Didya Bhiga and the works which have

. since adopted its forced construction of a single text applicable oul v
to a widow succeeding to her husband’s property. According to
both the Mit. and the Maytikha, property which a woman acquires by
inheritance is stridhana (supra, pp. 149, 270, 272, 298, 527), heritable

. by her heirs. The ‘limited estate’ which a widow takes from her
deceased husband may be identical in kind with that which a mother
inherits from her son, but the character of the estate must in each
case now be determined by the decisions rather thanby the doctrines
of the principal native authorities recognized in Bombay. See above,
pp. 150, 334.

(&) Bhdskar Trimbak v. Mahadeo, 6 Bom. H.C. R. 1 0. C.J ; Vind-
yak Anandrdo ef al v, Lakshmibas et al, 1 Bom. H. C. R. 117, and
9 M. 1. A 516.

69 m
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‘there is no member of his family except a sister. She has
© two daughters ; one of them is a widow, and the other is a
married woman and has & male child. The question i,
whether the son should be considered the heir of his mother’s
maternal uncle, in preference to the ¢laims of his mother
and grandmother ?

A.—In the absence of a near relation, a distant relation
becomes heir of a deceased person. The sister is a gotraja
relation and must be preferred to all others mentioned in the
question.—Ahmedabad, May 28th, 1847,

Avrnoriries.—(1) Vyav. May. p. 140, 1 1 (see Chap. II. Sec. 14
L A1 Q.1);(2) p. 134, 1. 4 (see Auth. 3); (8%) Mit. Vyav. f. 55, p.
2, L 1 (ses Chap. I. Sec. 2, Q. 4). :

Q. 3.—A man had two wives. The elder of them had a
daughter. The daughter has three sons. The second, or
the younger wife, had a son and two danghters, One of the
last mentioned daughters died  when her mother was alive.
She has left a son. The second, or the younger wife, and
herson died, Hoersurviving daughter has applied for a cer-
tificate of heirship of the deceased mother and brother. The
deceased danghter’s son, and the sons of the daughter of the
elder wife, have brought forward objections to their claim.
It must bo observed that the uterine brother and sister of
the applicant died when their mother was alive, and that
the elder wife and her daughter died when the younger wife
was alive. The question is, which of the survivors is the
heir of the deceased younger wife ?

4.—When a man dies, his widow, daughter, and other
near relations become his heirs; and in the absence of
these, the uterine sister ; and failing her and her son, the
daughter is the heir of the deceased younger wife. In the
absence of the daughter, the daughter’s son will inherit the
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property of his maternal grandmother, The applicant (a)
is therefore the heir of the two deceased persons.

Surat, September 28th, 1857.

Avrnoniries.—(1) Vyav. May. p. 140, L. 1 (see Chap. I1. Sec. 14 L
A.-1,Q.1); (2)p.- 138,1.4; (3) p. 187, 1. 5; (4) p. 187, 1. 8; (5) Mit.
Vyav. f. 48, p. L, 1. 14—

‘“ The danghters share the residue of their mother’s property after
payment of her debts.” (Colebrooke, Mit. p. 266 ; Stokes, H.L.B. 383.)

Q. 4—A man died. He has left neither a wife nor chil-
dren. His sister and her son claim to be his heirs. The
question is which of them should be considered the heir?

A.—If there are none of the man’s following rela-

tions, viz:—

A son, A daughter’s son, | A uterine brother,
A wife, The mother, A half-brother, and
A danghter, The father, A brother’s son,

a gotraja relation becomes heir; and among the gotraja

(a) The following genealogical table will illustrate the answer :—

A man,
| Died.
ek R TR i
’Tha elder wife, The younger wife.
' Died. | Died.
| | I

‘ Daughter. ’ I Son, . [Da.ughter. Daughter. .
Died. Died, Died, during Applicant.

the |lifetime

of thalmor.her.

[ I l
) | Son, Son. | l Son, ’ Son.

Objector. Objeotor.



HEIRS IN DIVIDED FAMELY. [BK.Lomi1,s.14141,0.

- relations, the father’s mother is to be preferred to all others,
The next gotraja and heir is the sister, and then the sister’s
son.—Ahmedabad, April 20th, 1847.

AvrHoriTigs.—(1) Vyav. May. p. 134, 1. 4 (see Auth. 3) (2) p. 140,
1.1 (see Chapy. I[. Sec- 14 1. A. 1, Q 1); (8% Mit. Vyav. f. 55 p. 2,
1. 1 (see Chap. I. Sec. 2, Q. 4).

ReEMARKS.——In the case of Sakkaram v. Sitaram, (a) it was held
that a full.sister succeeds before a half-brother, both according
to the Vyay, Mayikha (Chap. IV. Sec. VIIIL. paras. 16—20) and ac-
cording to the Mitfkshard (Chap.IL. Sec. IV. paras. 1,6, and notes)
construed agoording to Nanda Pandita and Bilambhatta so as to make
“brothers” inclnde sisters. (b) It is strange that the Mitdkshard,
if it intended * brothers ” to include *¢ sisters,” did not say so; bub
amongst reanited brethren at any rate it is clear from Mit. Chap. IT.
Sec. IX. paras. 12, 13, that Vijlidnedvara recognized full sisters as
having a right wigh full brothers preferable tio that of half-brothersas
heirs to a deceased member.

Regarding the sister’s son, see Introductory Note to Chap. IT.
Sec. 15, C1. 4,

Q). 5.—~Who is entitled to inherit from a deceased person,
his sister or the sister’s son f

A.—If there is a sister, she succeeds first; a sister’s son
does so after her.— Ahmednuggur, November 1st, 1847,

Avroriries.—(1) Vyav. May. p. 140, 1. 1 (see Chap. II. Sec. 14
T.A. 1, Q. 1); (2) p- 184, 1. 4 (ses Auth. 6); (8) p. 141, 1. 7; (4) p. 181,

5;(5) p. 142, 1. 8; (6*) Mit. Vyav. f. 55, p. 2,1. 1 (see Chap. I. Sec. 2,
Q. 4).

RE xRk, —8See Introduction, pp. 115, 134,

Q). 6.—A deceased man has a sister, who has two soms,
"Who will be the heir ?

A.—Tf a nearer relation cannot be found, a sister will be
the heir, and in the absence of a sister her sons will be the
heirs.— 4 hmednuggur, January 6th, 1846.

Avrroriry.—Mit. Vyav. £. 55, p. 2,1. 1 (see Chap, I. Sec. 2, Q. 4).

(a) T. L. R. 3 Bom, 358,
(b) See Thakoorain Sahiba v. Mohun Lail, 11 M. I. A, at p. 402.
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Q. 7.—A woman’s hushand died, and she married another
man, On his death, she lived with her son by her first
husband, and they both acqnired property. The son after-
wards died without issue. His sister lives with her husband
in his house. Is the sister or the mother the heir of the
deceased ? '

A.—The mother does not belong to the family of her first
husband, The sister alone is the heir of the deceased.

Sholapoor, Adugust 27th, 1846.
Avraoriry.—*Mit. Vyav, f. 55,p.2,1, 1 (see Chap. I, Sec. 2, Q. 4). - .

Resark.—~The mother would lose her right to inherit from her first
hushand but not, according to the cases, from the son (¢) under Aot
XV. 1856, Sec. 2. (See Sec! 9, Q. 9).

chin,81412,0.1)  GOTRAJA——FALF-SISTER,

I. 4. 2. —HALF-SISTER.

Q. 1.—Ts a step-mother or a half-sister the heir of a de-
ceased man ?

A.—The right of a full mother is recognized by the Sis-
tra, but that of a step-mother is nowhere defined. The
right of a brother is likewise recognized by the Sastra, and
it is stated that on failure of a brother, a half-brother has
the right of inheritance. The right of a sister is also ad-
mitted by the Sdstra ; and by inforence, a half-sister may
be considered an heir, A half-sister is born in the gotra,
and she will therefore have a better right than the step-
mother to inherit the deceased’s property.

Sadr Adélat, June 10th, 1844.

Avrnorrries—(1) Vyay, May. p. 140,1. 1 (see Chap. II. Seo. 14
L A. 1, Q. 1); (2) p. 142, 1. 6 ; (3) Nirnayasindhu ITT. £. 98, 1. 26

Resanks,—1. The S4stri appears to have followed the Maytikha,
which places the sister immediately after the paternal grandmother ;
ab the same time he must have understood the term * bhagint,’
‘sister,” o include the sister hoth of the full and of the half-blood.
This interpretation is from a philological point of view admissible.

(a) See Okhorah Soot v. Bheden Bariance, 10 C. W. R. 35 C. R. ;11
C. W.R.82C.R. '
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According to the Maytkha’s interpretation of the term Gotraja as born
in the same family as the deceased, () the step-mother could not inhe-
rit; before the half-sister; shebeing necessarily descended from a differ-
ent stock, but that Nilakantha does not confine Gotraja to this sense
is plain from his calling the grandmother the first of the gotrajas
in the order of succession. Custom, however, seems to have given t0
natural birth in the family of the propesitus precedence over the se-
cond bivth by marriage into the same family, though the latter also
ig a source of heritable right. See below, I. A, 4,Q. 9. In Kesserbai
v. Valab Ranji, (b) even a half-sister is preferred to a step-mother
and a paternal unele’s widow.

" The marginal note in Sreenarain Rei v. Bhya Jha, (c) to the
effect that in Mithila a half-sister ranks as a sister, goes much
beyond the Vyavasthd in the text. All that the Sfstri says 18
that if custom assigns the halfsister thig rank it will not be inad-
missible according to the method of interpretation adopted by the
Mithila law writers. In this he refers inter alia to Vichaspati in the
VivAda Chintdmani (Translation, p. 240), who construes the text of
Brihaspati (Coleb. Dig. Bk, V, T. 85) so as to make métarah include
gtep-mothers. See below, Rem, 2. As between step-mother and half
sistor this mode of interpretation would give precedence to the former.
The Vyay. Mayikha, Ch. IV, Sec. VILL p. 16, 20, refuses recognition
to balf-blood except in virtue of descent from a common ancestor ; and
except in the case of a sister makes no provision for representation of
a collateral line by a daughter. See supra, p. 130,131. The passages
cited below, Sec. 15 B. IT. (2), Q. 1, are those at Stokes, H. L. B. 86, pl.
10, and p. 89, pl. 19, which relate only to the succession of a daughter
to her father and of a sister to her brother. Nilakantha assigns no
place to the brother’s daughter or to the grandiather’s daughter
(paternal aunt). Her son is a Bandhu, infra, Sec. 15 B.1.(1). The
Sfatri ab Sec. 14 1. B. 4. 2, Q. 3 infra, refers to the passages, Stokes,
H. L. B. p 85, pl. 7, to Brihaspati, quoted 4éid, p. 89 pl. 19, and ¢bid,
p. 93 pl. 5. See supra, p. 342, Q. 4. 'Those passagas do nob supporb
a dootrine of female representation. If half-sisters are brought in
by analogy thab can only be by a mode of interpretation which
concurrently makes gtep-mothers, mothers, as in Vyav. Maytkha .
Chap. IV. Sec. 4,pl. 19. Still however the half-sister is a gotraja-
sapinda according to Vyav. May. 1, Ch. IV. Sec. VIIL p. 19, as
said by the Sastri,

(a) See Introduction, p. 181 supra.

(&) I. Ii. R. 4 Bom. 188, Herein may be found a support for the
doctrine propounded by Sir M. Westropp, C. J., in Tuljaraw’s case,
supra, p. 836.

(c) 2 Calc. 8. D. A. R, 28,
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2. Regarding the right of the step-mother to inherit (a) as recog-
nized in the oase just discussed, Sir T\ Strange, H, L. 144, states that
*“step-mothers, where they exist, are excluded ; ” against this opinion
iy may be remarked that Bilambhatta asserts that they inherit imme-
dintely after mothers, as in his opinion the term matd stands for
Janani, “genitrie,” and shpatnamitd “mnoverca.” Most likely his
opinion i based on a verse attributed to Mann, (4) which
declares that all the father’s wives are mothers, as well as on Mann
IX. 183 :—*If among all the wives of the same husband, one bring
forth a male child, Manu has declared them all, by means of that son,
to be mothers of male issne;” but it is inadmissible, as the arguments
' brought forward by VijiidneSvara in the discussion on the claims of
the mother do not apply to the step-mother, and this anthor conses
quently cannot have included step-mother by the term ‘mother.” (o)
Nevertheless it is nob probable that either Vijfiinesvara or Nilakautha
intended to exclude step-mothers entirely from inheriting. The high
reverence which, according to Manu, is to be paid to step-mothers, as
well as the fach thab step-sons inherit from their step-mothers, may
furnish an @ priori argument, that HindQ lawyers who admit women,
though not authorised by special texts, to inherit, would not object
to the step-mother’s claims, and in fact if the interpretations of the
terms “ Sapinda” and * Grotraja” given above in the Introduction
to Bk. I. pp. 128, 131, hold good, then, according to the doctrinea
of both the Mitdkshard and the Maytkha, step-mothers must ba
allowed to inherit. The Maylkha adopts the Mitdkshard doctrine of
Sapinda relationship. See p. 120 above.

(@) The grandmother takes before the step-mother, Maen. Clons.
H. L. 64. In Bengal the latter seems excluded. See 1 Cale. S. D,
A. R. 37, (Bishenpirea Munee v. Ranee Soogunda); 2 Macn. Prin. and
Prec. 62; Lala Joti Lall v. Musst, Durani Kower, Beng. L. R. 67, P,
B. R, rules similarly under the Mitikshari. In Madras a male go-
traja sapinda, grandson of the great-grandfather of the propositus,
inherits before either his half-sister or his step-mother, Kumaravélu v.
Virana Goundan, T, L. R. 5 Mad. 29. Reference is made to Kutf:
Ammal v. Rada Kristna Ayyana, 8 M. H. €. R. 88, to show that
even & full-sister is postponed to a gobraja sapinda, which rank she
has not, according to the Smriti Chandrikf, Chap. XI. Sec. 5. See
above, p. 129 note (), p. 130 note (¢). In Madras, as in Bengal, a
step-mother is postponed to a paternal grandmother, Muttamdl v,
Vengalakshmi Ammal, 1. L. R. 5 Mad. 82. See above, p. 118.

(8) Nirnayasindhu, ITI, PArvirdha, f. 6, p. 1, 1. 12. .

(¢) See Mit. Chap. IL. Secs. 3, 32, 51; and Colebrooke’s note to 1
Cale, 5. D. A. R. 87 (Bishenpirea Munee v. Ranee Soogunda).



HEIRS 1N DIVIDED FAMILY. [#x10ma1514142,q. L

According to the MitAkshard a step-mother would beby her marriage
a “Clotraja’” relation of herstep-son, and for the same reason also a "Sa~
pinda’ relation. Consequently she would take inheritance amongst
the Gotraja-Sapinda relations, According to the opinion of the
learned Sastri who assisted in the original compilation of this Digest,
ghe ought to be placed, on account of her near relationship to the
deceased, immediately after the paternal grandmother, up fo whom
only the succession is settled by special texts,

According to the Maytkha the step-mother wounld not be Gotraja,
in the sense of born in the same family as the step-son, but certainly
a Sapinda relation. The Vyavahira Maylikha, Chap. IV, 8ee. 4, p. 19,
assigns to step-mothers and step-grandmothers an equal share with
mothers and grandmothers on partition amongst their husbands®
descendants, The passage of Vyfisa, on which this rests, and a
corresponding text of Brihaspati, are discussed in Colebrooke’s Digest,
Bk. V. T. 84, 85, Comm. The limitations proposed by Jimftavihana
and Raghunandana ave there rejected, and the declaration of Brihas-
patbi that jonant and mdfarah are entitled to equal shares is taken aa
showing that mdiarah meand step-mothers, The Diya Krama
Sangraha also (Chap. VII. pl. 7, 8) refers the rights of the step-mother,
admitted by the Mithila School, to a similar interpretation. If
Nilakantha can be supposed, in accepting its consequence, fo have
adopted this construction of the texts, his dootrine would nof differ
materially from that of the Mitdkshard, as above stated.(a) The
alternabive seems to be that in omitting step-mothers from the Gotra-
jas, whose claims he discusses he intends to exclude them. Accord-
ing to this view, they would rank only as Sapindas, and consequently.
inherit like other Sapindas, sprung from a different family after the
Bandhfis (see Section 15). The step-mother’s right of maintenance, it
was said, is not that of a parent such as can be dealt with by an order
under Section 10 of Act XX. of 1864. (b)

() In answer to Q. No, 1832 MSS, the Sastri at Ahmedabad said
that step-sons were bound to support their step-mother in virtue of
Mann’s text, commanding children to maintain aged parents. See
also next section, Q. 2. A step-son snceeeds to the Stridhana of his
stepmother, Teencowree Chatterjee v. Dinanath Banerjee et al, 8 Cale.
W.R. 49. A step-mother’sheritable vight is recognized in the answer
to Q. 8 in Chap. IV, B, Sec. 6 IT. B. The first and last of these cases
being from Ahmedabad seem to show how the law is understood in
Gujardth.

(b) Lakshmibai v, Vishvanath Narayan, S. A, No, 352 of 1875 (Bom,
H. C. P.J. F. for 1876, p. 23),
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In the Vyav. May. Chap. 1V. Sec, 4, p. 19, it is said that the
step-mobher is entitled to a share on partition. This is the rule of
the Benares School, though the Viramitrodaya contends ('ransl. p.
70) that mother, being used as stricily correlative to “sons,” the sons
dividing, the step-mother cannot, under the text of Yajnavalkya, take
a  like' share, but is entitled only to a maintenance, and the SAstris, at
2 Macn. 63, say that * mitd’ (=mother) in the Mithkshar &e. includes
sbep-mother, whose right to a share the Viramitrodaya (Tr, p. 79)
admits to be recognized though erroneously by the Mit. Chap, I.
Sec. 7, para. 1, on a partition by sons after their father's death., Bub
¢he position and the right of step-mothersto inherit at all are
questioned by Maen. 2 H. L. 64, note.

I. A 3—THE PATERNAL UNCLE.

Q. 1.—A man died. His uncle is absent in a distant
Native State. The aunt has applied for a certificate of heir-
ship. . Should it be granted to her ?

A.—The aunt has no right to be the heir of the deceased,
because her husband is alive.—Poona, June 80¢h, 1855.

Avraonrries.—(1) Vyav. May. f. 134, 1. 4 (see Authority 3); (2) p.
140, 1. 1 (sse Chap. Il. Sec. 14 1. A. 1, Q. 1); (3%) Mit. Vyav. £ 55,
P 2, 1. 1 (sce Chap. I, Sec. 2, Q. 4); (4*) £, 58,p. 2,1 13:—

<On failure of the paternal grandmother, the (Gotraja) kinsmen
sprung from the same family with the deceased, and (Sapinda) con-
nected by funeral oblations, namely, thepaternal grandfather and the
rest, inherit the estate. For kinsmen sprung from a different family,
bub connacted by faneral oblations, ave indicated by the term cognate
(Bandhtt), Here, on failure of the father's descendants, the heirs ara
successively the paternal grandmother, the paternal grandfather, the
uncles, and their sons, On failure of the paternal grandfather's line,

" the paternal great-grandmother, the paternal great-grandfather, his
gons and fheir issue inherit. In this manner must be undersiood the
suceession of kindred belonging to the same general family and con-
neeted by funeral oblations.” (z) (Colebrooke, Mit. p. $50 ; Stokes, H.
L. B. 446-7).

Q. 2.—The paternal uncle of a deceased person claims his

(2) According to the Sansorit text, the words “to the seventh
degree” ought to be added. As to the translation, see Lulloobhoy v.
Qassibal, L. R, 7 I, A. at p. 235; above, p. 2.(g).

60 u :




property. The deceased’s wife wishes to marry another
hnsband, and has consequently no objection to the uncle's
application. The deceased’s father has left a “Pat” wife
who stands in the relation of a step-mother to the deceased.
‘Who will be the heir ?

A.—So much of the property of the deceased as will
suffice for the maintenance of the mother should be given to
her, and the rest to the applicant.

Dharwer, Awgust 807, 1846.

Avruoriry.—*Mit. Vyav. £ 58, p. 2,1. 13 (see Chap. II. See. 14

1.A.2,Q1).

Remarks.—1, Regarding the legalization of PAt marringes, see
Chap. I1. Sec. 6 B,

2. Regarding the right of step-mothers to inherit, see Ohap. IT.
See. 14 1. A, 2, Q. 1; above, p. 471.

I. 4, 4—FATHER’S BROTHER'S SON.

Q. 1.—Will a Brahman’s illegitimate son, or his cousin
who has declared himself separate, be his heir ¢
A.—The cousin is the legal heir. The illegitimate son
will be entitled to whatever he may have received from his
father, as a mark of his affection, or as a reward for service.
Ahmednuggur, February 27th, 1847
Avrmorrries.—(1) Mit. Vyav. £. 55, p. 2, 1. 1 (sce Chap. L. Sec. 2,
Q. 4); (2 f 55, p. 1, 1. 11 (see Chap. II. See. 3, Q. 1); (3%) f. 58, p. 2,
1 L.; [M: Lh":p. II. See. 14 1. A.3,Q.1): (4) Vyav. May. p.98,1. 6;
(5) p. 286, 1, 6 (6) Manu IX. 155. (a)

Q. 2.—Who will be the heir of a deceased Stdra? his
fatber’s brother’s son or his sister’s son ?

A.—The right of the sister’s son will be superior to thab
of the cousin.—Tanna, April 27th, 1850.

Avriorities.—(1) Vyav. May. p. 134, 1. 4 (ses Auth. 4); (2) p. 140,
L. 1; (8%) Mit. Vyav. .58, p. 2,1, 13 (s2¢ Chap. Il Sec, 14 1. A, 3,
Q 1); (4%) L. 55, p. 2,1 ][sep Chap. I. 8ecc. 2, Q. 1~]

(a; As to the glanh ﬁo the :lleglblma.t.e son, s¢¢ above, Introd.
p. 263.
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Beyarg,—The father's brother’s son inherits, since he is a Gotra,]a.
Sapinda, whilst the sister’s son is only a Sapinda. The Sastri has
“gaken * brothers and their sons,” in Vyav. May. Chap. IV. Sec. 8, pl.
1, as including *sisters and their sons.” See Balambhatta cited in
Introdaction, p. 150.

€. 3.—There were four cousins who lived separate from.
cach other. One of them died, leaving a widow, and another
without issue or widow. The question is, who will be fhe
heir of the latter ? whether the two cousing, or they and the
widow ? If the widow is not to be counted an heir, give
reasons for her exclosion.

A —The two counsins must be considered the heirs of the
deceased, The widow must be excluded, because she has
no son. Had her husband been alive ab the time of the
death of the cousin, he would have been counted an heir,
and he having become an heir, in this way would have been
able to transmit his right to his widow.

Dharwer, April 10¢h, 1856,

Avemorinies.—(1) Vyav. May. p. 134, L. 4 (see Auth, 4); (2) p. 130,
1. 5; (3%) Mit. Vyav. £ 53, p. 2, 1. 18 {see Chap. II- Sec. 14 1. A. 8,
Q. 1); (4%) £. b5, p- 2, L 1 (see Chap. 1. Sec. 2, Q. 4).

Risark.—Regarding the reason of the widow’s exclusion, see In.-
troduction, p. 132, ;

Q. 4—A man died. There are sons of his maternal
and paternal uncles. ‘Which of these is the heir of the
deceased 7

A.—So long as there is a son of the paternal uncle, the
gon of the maternal uncle cannot be hig heir. The son
of his paternal uncle is his heir.—Broach, Auvgust 21st, 1848,

Avrmortties,—(1) Mib. Vyav. £. 55, p. 2,1. 1(see Chap. 1. Sec. 2,
Q. 4); (2*) £. 58, p. 2, L. 13 (s¢0 Chap. II. Sec. 14 L. A. 3, Q. 1).

Q.5.—A deceased person has left a cousin, some daunghters,
their sons, and a son of a cousin twice removed. The
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danghters and their sons state that they have no objec-
tion to the cousin realizing the debt due to the deceased.
‘Which of these relations will be the legal heir of the deceased ?

A.—1f the danghters and their sons resign their claims to
the property, the cousin and the son of another cousin twice
removed will be the heirs.—Sholapoor, January 25th, 1856.

Avraorirres.—(1) Vyav. May. p. 184, 1. 4 (see Auth. 4); (2) p. 138,
1.4; (3% Mit. Vyav. £. 58, p. 2,1. 18 (see Chap. I Sec. 14 1. A, 8,
Q. 1); (4*) £. 55,p. 2, 1. 1 (se Chap. I. Sec. 2, Q. 4).

Rexmarg.—According to Authority 3, the cousin alone will be the
heir, in case the daughter and her sons refuse the inheritance.

Q. 6.—A man, who had already separated from his kins-
man, died. There are two cousins who have separated from
the deceased, the son of a separated counsin and the daughter
of a sister. The question is, which of these is the heir ?

A.—The order of heirs laid down in the Sistra does not
mention the daughter of a sister, The nearest kinsmen
therefore are the two counsing, and they are the heirs of the
deceased.—Surat, November 24th, 1855.

AvraoriTizs.—(1*) Mit, Vyav. £. 55, p. 2, 1. 1 (see Chap. I. See. 2,
Q. 4); (2*)f. 58, p. 2, 1. 13 (see Chap. II. Sec. 14 T. A, 3, Q. 1); (8)
Manu IX. 187 (see Auth. 4); (4*) Vyav. May. p. 140, 1. 1 (see Chap.
II. Sec. 14 1. A. 1, Q. 1).

Q. 7.—A Gujar died. There are his cousins and cousin’s
gond. Which of these are his heirs ?

A.—The rule for finding the proper heir is to take the
one that is the nearest among the Gotraja and Sapinda
relatives, According to this rule, the cousins appear to be
,the nearest in degree (and heirs).

Khandesh, October 18th, 1855.

Avrnoriry.—¥% Mit. Vyav. f. 68, p. 2, 1. 18 (see Chap. IL. Sec. 14
E A8y Gk )
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Q. 8—A man of the Brihman caste died. The surviving
relatives are, a danghter of a daughter, a cousin who has
separated, and some second cousins. They have all applied
for certificates of heirship, to enable them to succeed to the
Indm property of the deceased. The question is, which of
them should be recognized as heir ?

A.—If the deceased has left no wife or son, the cousin
who separated will become his heir. The second cousing
and the grand-daughter are not the heirs.

Tanna, December 18th, 1851,

Ayrgontries.—(1) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap, I. Sec. 2,
Q. 4); (2%)1. 58, p. 2, 1. 13 (see Chap. IL, Sec. 4 L. A, 3, Q, 1).°

Reuwark.—A second cousin excludes a third. (z)

Q. 9.—A Desii died. The right of inheritance is claimed
by the following persons:—

(1) A sister’s son whom the deceased has by his wﬂl
constituted his sole heir.

(2) Two widowed sisters-in-law of the deceased. They
have applied to have their right to heirship recognized, on
the ground that the deceased was the uterine brother of
their husbhands, and that the deceased was not married.

(3) Four cousins and three of his father’s cousins.
They apply for a certificate of heirship in regard to the Desai
Watan, &c.

The question is, which of these is the heir of the deceased ?

A. 1.—A man may give away his moveable and immoveable
properby when it wasacquired by his own industry, and when
he is not married. When a man possesses immoveable
property acquired by his ancestors, he cannot make a gift of
it. The son of the deceased Desii’s sister cannob therefore
be heir to the whole of his property under the will made in
his favour,

(a) Mahabeer Persad et al v. Remsurun, 3 Agra 8. D, A. R. 6 A, C.



2.—The two sisters-in-law are “ Sagotra” (Gotraja) and
‘ Sapinda” relatives of the deceased, Their husbands,
when they were alive, took their shares of the family pro-
perty and separated. The sisters-in-law, however, cannot be
said to be “ Sapinda’” relations in the fullest sense of the
word, and consequently they are not heirs.

3.—O0f the four cousins and three sons of the father’s
paternal uncles the three grand-uncles’ sons are “ Sapinda’
and  Gotraja’ relations, but they ave very distantly related
to the deceased, The cousinsare ¢ Sapinda” and *“ Gotraja,”
and very nearly related to the deceased. The cousins are
therefore the legal heirs.— dhmedabad, September 28th, 1848,

Avrnorities—(1*) Vyav. May. p. 133, 1. 2 :—

« Nirada states the duties of separated co-heirs :—When there are
many persons, sprang from one man, who have their (religious) du-
ties (dharma) apart and transactions (kviyfh) apart, and are separate
in the matevials of work (karmagunna), if they be not aceordant in
affairs, should they give or sell their own shares, they do all that
as they please, for they are masters of their own wenlth?' (Borra-
daile, p. 98 ; Stokes, IT. T.. B. 82.)

(2%) Mib. Vyav. f. 46, p. 2, 1. 13 ff:—

“The following passage, *Separated kinsmen, as those who are
unseparated, are equal in respect of immoveables, for one has not
power over (the whole) (#) to make a gift, sale or mortgage,” must be
thug interprebed : famong unseparated kingmen the consent of all is
indispensably requisite, because no one is fully empowered to make
an alienasion, since the estate is in cominon; but among separated
kindred the consent of all tiends fo the facility of the transaction, by
obvinting any futurve doubt whether they be separate or united: it is
not required, on acconnt of any want of sufficient power in the single
owner, and the fransaction is consequently valid even without the
consent of separated kinsmen.”” (Colebrooke, Mil. p. 257; Stokes,
H. L. B. 376).

Remanks,—1. According to the fwo passages quoted, the deceased
swould have been entitled to give away his immoveable property dur-
ing his life-time. Ib would seem therefore that there is no reason
to alter the dispositions made by him. Ses also 1 Str.H. L. 26,
Note (a,, Bk, II. Ch. I. See. 2 Q 8. (1)

() LLt “over fh;n _z e Muc iﬁ—rl;lr;\:;{bles
() Muttayan Chetti v. Sivdgiri Zeminddr, L. L, R. 8 Mad. a.t.p 378.
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2. Regarding the Rstri’s decision, that the sister-in-law is not
“Sapinda in the fullest sense of the word,” see Infroduction, p. 130,

Q. 10.—There were two brothers who had no male issue.
The elder of them adopted a son, The younger died, and his
widow, having permission from her husband, adopted a son.
She gave one-half of the property of her husband to her
adopted son, and left the other half for charitable purposes.
As her adopted son was young, she appointed an Agent to
take care of the property. Subsequently she and her adopted.
gon died. The adopted son of the elder brother has filed
a suit for the recovery of the whole property. The Agent
who represents the family from which the adopted son was
selected, has raised objections. 'The guestion is, who should
be considered entitled to the property ?

A.—The portion set aside by the woman for charitable
purposes could not have been claimed even by the deceased
adopted son. It should therefore be applied to the intended
purposes by the Agent, under the superintendence of the
adopted son of theelder brother. The portion allotted to the
deceased adopted son of the widow should be given to the
adopted son of the elder brother.

Poona, January 23rd, 1857,

Avrrorrries.—(1%) Mibt. Vyay. £. 58, p. 2, 1. 13 (sce Chap. 1L Sec. 14
1. A. 8, Q. 1);(2) Vyar. May. p. 127,163 (3) p. 198, 1. 2:—

KAtydyans :—*“ What a man has promised in health or sickness for
& religious purpose, must be given, and if he die withoat giving it,
his son shall doubtless be compelled to deliver it.”” (Borradaile,
p. 169; Stokes, H. L. B. 126.)

Renark.—Ses above, Sec. 2, Q. 8 and 4 ; Coleb. Dig. Bk. II. Chap.
IV.8ee. 2, T. 45, 46; Bk. V. T, 111 ; above, pp. 206, 800.

1. A, 5—PATERNAL GRA\TDI‘AI‘HER’B BROTHER’S
SON.,
Q. 1.—A man died. There are a daughter of his uterine

sister and a grand-nnele’s son.  Which of these is the heir
of the deceased ?
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4.—The grand-uncle’s son being a “Sagotra” (Gotraja)
relation, the daughter of the sister cannot be his heir. '

Surat, April 8rd, 1847,

Avrnoruries.—(1) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2,
Q. 4); (2%) £. 58, p. 2,1. 13 (see Chap. I1. See. 14 I. A. 8,'Q. 1); (8)
Vyav. May. p. 140, L 1 (see Auth. 4); (4*) Manu IX, 187 (ses
Chap. 1. Sec. 14 1. B. 5. 1, Q, 1).

Q. 2.—Two men died. Thereis a grand-uncle’s son and
a son of their father’s sister. Which of these is the heir ?

A.—The grand-uncle’s son is the heir, The son of their
father’s sister cannot be the heir.—Broach, July 23rd, 1849,

Avrrorirres,—(1) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. 1. Sec. 2,
Q. 4); (2*) £. 58, p. 2, L. 13 (see Chap. IL. Sec. 14 I. A. 3, Q. 1.

I. B.—HEr1rs Nor MENTIONED IN THE LAw Booxks.
a—MALES,

1.—-BROTHER’S GRANDSON,

Q. 1.—A deceased man has left three sons of his first
cousin, Which of these is the heir ?

A.—If any one of these cousin’s sons was united in inter-
ests with the deceased, he will be the heir; but if all are
geparate, all are equal heirs.—Dharwar, May 17th, 1853.

Avrnorinies.—(1) Vyav. May. p. 134, 1. 4 (see Auth. 2); (2%) Mit.
Vyav. £. b5, p. 2, 1. 1 (see Chap. I. Sec: 2, Q. 4).

Reyark.—8See Introd. p. 118,

Q. 2.—Who will be the heir to a deceased man when there
are his brother’s grandson and daughter’s grandson ?

A.—The brother’s grandson is the heir,
Almednuggur, December 18th, 1847,
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Avrmorities.—1) Vyav. May. p. 134, 1. 4 (see Aunth. 2); (2%) Mit.
_'Vyav. £, 55, p. 2, 1. 1 (see Chap. I, Bec. 2, Q. 4).

REMARK.— See In‘trod. p. 133, 137, and Introductory Remarks to
Sec. 15, Clause 4; Brojo Kishore Mittor v. Radha Govind Duit ¢t al.(a)

L B. 0. 2—~PATERNAL UNCLE'S GRANDSON.

Q. 1.—Can a man’s paternal uncle’s grandson be his heir
after his death ?

A.—The deceased has left a sister, and a son of a firsh
cousin, Of these the latter is his heir.— Dharwar, 1845.

Avrnoniry.—%Mit. Vyav. £. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4).

~ Resanrks.—l. See Introd. p.128; and Introductory Remarks to
Sec. 15, Clanse 4.

2. Great-grandsons, through different sons of the same man, are
Gotraja Sapindas.(b)

L B, bb—FEMALES.
1—DAUGHTER-IN-LAW.

Q. 1.—-The father of a widow’s deceased husband died.
He had certain rights in land and other property. There is
no male member of the family who has any claim to the
property. Can the widowed daughter-in-law of the deceased
claim the property ?

A.—There being no better heir than the daughter-in-law,
and she being the nearest relation of tho deceased, she is
the legal heir.—Surat, December 15th, 1853,

Avrnormies.—(1) Manu IX. 187:—

*To the nearest Sapinda, male or female, after him in the third de-
gree, the inheritance next belongs s then, on failure of Sapindas and
of their issue, the Samfnodaka or distant kinsman, shall be the heir;
or the spiritual preceptor, or the pupil or the fellow-student of the
deceased.” :

(0) 3B.L.R. 435 A.C,, 12C. W. R. 339,
(b) Brojo Kishore Mitter v. Radha Gobind Dutt et al, eupra.
61 n
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(2) Nirnayasindhu IIT. p. 95, 1. 17 :—

Tt is stated in the Smriti Sangraha ;~'“The son, the son’s gon, the
zon’s son’s son, and the danghter’s son, the wife (patni), the brother,
the brother’s son, the father, the mother, and the danghter-in-law,(a)
the sister, the sister's son, the Sapindas and Sodakas; in default of
the first-mentioned, the labter-mentioned persons are gaid to present
the funeral oblation.”

Romarr.—1, See Introd. p. 132, and above, Bk, 1. Ch, IL. Sec. 8, Q: 2.

2. The second passage seems to be intended as an explanation of
the term “ Sapinda,” which the S4stri anderstood to mean *connected
by giving funeral oblations.”

d. A daughter precedes a daughter-in-law.(6) So does aseparabed
brother, being one of the enumerated heirs.(c) 8o does a brother's
&on, (d) but the widow and daughter-in-law were preferred in a claim
advanced by divided distant cousins. (¢) See Chap. II. See. 7, Q). 10;
Chap. IV.B. Sec. 6 1L f. A daughter-in-law was preferred in guc-
cossion to a widow as heir to a first cousin (paternal uncle's son) of
the deceased husband. The Counrt said “the dquestion is which of
these two is to be preferred as heir to Sarasvati’s (deceased widow’s)
husband.”’(f)

L. B. b, 2—~BROTHER’S WIFE.
Q. 1.—In the case of a Brihman’s death, will his sister-in~
law or sister’s son be hig heir ?
A.—The sister-in-law is the heir (g).
Tanna, February 28th, 1852.

(@) This is cited in the Sraddha Maytkha, referred to in Maytikha,
Chap. IV. Sec. 8, p. 29. !

(b) Musst. Murachee Koour v. Musst. Ootma Koour, Agra S, R. for
1864, p. 171; 2 Macn. H. L. 43,

(¢) Venleuppa v. Holyowa, S. A. No. 60 of 1873, Bom. H. 0. P. J. I
for 1873, No. 101.

(d) Wittul Rughoonath v. Hurtbayee, S. A. No. 41 of 1871, decided
12th June 1871, ibid. 1871.

(¢} Baee Jetha v. Huribhai, 8. A. No. 304 of 1871, Bom. H, C. P. J.
I, for 1872, No. 88.

J) Vithaldds Minickdas, v. Jeshubdi, I. L. R. 4 Bom. 219,
() See Bk, I. Chap. I1. Sec. 14 I. A. 1, Q. 4 to 6.
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Avtrorities.—(1) Vyav. May. p. 140, 1. 1 (see Auth.2); (2*) Manu
IX. 187 (see Chap. IL. Sec. 14 1. B. 4. 1, Q. 1).

REsmark.~See Introd. p. 130, 132, and Chap. 1I. See. 11, Q. 6.

Q. 2—A man died. There are his sister-in-law and &
male cousin, who have separated from the deceased. Which

of these is the heir ? _

A.—The sister-in-law, thongh separate, is nearer, and the-
preferable heir.—Khandesh, September 5th, 1847.

Avrsoriries.—(1) Vyav. May. p. 184, 1. 4 (ses Auth. 2); (2*%) Mig,
Vyav. f. 55, p. 2, 1, 1 (see Chap. L. Sec. 2, Q. 4).

Remargs.—1. See Introd. p. 125 ss.

2. If the male * cousin® is a brother's son, he inherits, according
to Authority 2 (comp. See. 12), before the sister-in-law.

3. The Sstri puts the widow next to her busband erroneously in
this particular case, on account of the express specification of bro-
ther's song after brothers. See Introd. pp. 128, 132.

€. 3—Three brothers lived as an undivided family, The
eldest of them died leaving a widow,. afterwards the second .
and the youngest died successively, The widow of the
eldest has applied for a cerfificate of heirship. A distant
member of the family, four or five times removed from the
deceased, has objected to the application. The question is,
which of these relations is the heir ?

A.—All the brothers died as members of an undivided
family. Each surviving brother therefore became heir of
the predeceased. The last surviving brother therefore was
the heir of the two who died before him. The widow of the
eldest brother, being the nearest heir to the deceased, is
entifled to inherit the property.

Surat, August 10th, 1853.

Auraorities.—(1) Mit. Vyav. f. 65, p. 2, 1. 1 (sea Chap. I. Sec. 2, Q.
4); (2) Manu IX. 187 (see Chap. II. Sec. 14 I. B. b, 1, Q. 1).

REMARE.—See Tntrod. p. 125 8s.
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I. B. b. 3.—PATERNAL UNCLE'S WIDOW.

Q. 1.—A dumb son of a deceased man lived, with his
property, under the protection of his sister. He afterwards
died, leaving his sister and a paternal uncle’s widow, Which
of these is his heir ?

A.~The aunt, thongh she may have separated herself
from the deceased, is his heir. If the aunt had no existence,
the sister, according to the rule laid down in the May(kha,
would have been the heir, and in her absence other relatives
would have succeeded to the property. '

Rutnagherry, February 4th, 1852,
Avrnommres.—(1) Vyav. May. p. 134, 1. 4 (see Auth. 3); (2) Vyav.

May. p. 140, 1. 1 (see Chap. 1L, Sec. 14 I. A. 1, Q. 1); (8*) Mit. Vyav.
£. 65, . 2,1, 1 (see Chap. 1. Sec: 2, Q. 4).

Remargs.—1, Ste Introd. pp. 117, 125, and See. 14 L. A, L,

2, Inthecaseof Upendra Mohan Tagove et al v. Thanda Dast et al/(a)
it ig said that the uncle’s widow does nob succeed, bub this is nob
the law in Bombay. See below, b 4.

Q. 2.—1Tf there are a paternal uncle’s wife aud a maternal
uncle of & deceased person, which of them will be his heir? |

A.—If the deceased has left no male issue, his heir will be
the paternal uncle’s wife, and not the maternal ancle,

Ahmednuggur, October 16th, 1846,

Adrioniry.—Mib. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4).

Resark.—~8ee Introd. p. 125, and Introdactory Remarks to nexh
Seation.

Q. 3.—A man died, and there are his father’s second
cousin and paternal aunt. Which of these will be his heir ?

A.—Tf the father’s second cousin had not separated from
the deceased, he will be the heir; but if he had, the annt
will be the heir.—Tanna, June 25th, 1852,

(u) 3B. L, R.349 A. C. J.




Avtnorities.—(1) Vyav. May. p. 186, 1. 4; (2) p. 144, 1. 8; (3)
p. 140, L1 (see Auth. 5); (4%) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap.
1. Sec. 2, Q. 4); (6%) Manu IX. 187 (see Chap. IL. Sec. 14 1. B. . 1,
Q. 1. !

Remank.—See Introd. p. 125.

L. B. b, 4—PATERNAL UNCLE'S SON’S WIFE.

Q. 1.—A man died. Is his cousin’s wife or her daughter-
- in-law his heir ? '

A.—~The cousin’s wife, and not the danghter-in-law, is the
heir.—Ahmednuggur, May 4th, 1854.

Avrnoririrs.—(1) Vyav. May. p. 134, L. 4 (see Auth. 2); (2%) Mit.
Vyav. f. 55, p. €, 1. 1 (see Chap. 1. Sec. 2, Q. 4).

Remarxs.—1.  SeeIntrod. p. 125,

2. The widow of a first cousin of the deceased on the father’s side
was held to have become by her marriage a Gotraja Sapinda of her
husband’s cousin’s family, and to have a title to succeed to the estate
of bhab congin on his decease, in priority to male colluteral Gotraja
Sapindas, who were seventh in descent from an ancestor common to

~them and to the deceased, who was sixth from that common ancestor,(a)

At Allahabad, on the other hand it was held that according to the
Mitdkshari none but females expressly named can inherit, and that
the widow of the paternal uncle of a deceased Hindu, nob being so
named, is not entitled to succeed to his estate in preference to the
deceaged’s father's sister's two sons. (5) These, however, being but
Bandhus, could nob come in until the Gotrajas were exhausted. ()

I.B. b. 5. —THE WIDOW OF A GENTILE WITHIN
THE FOURTH DEGREE.
Q.1.—A man died. A widow of his distant male consin,

four times removed from the deceased, is alive, and the
question is, whether she 1s hig heir?

(a) Lallublai v. Cassibad, I. L. R. 5 Bom. 110, 8. C. L, R. 7 I. A.
212,

() Qauri Sahai v. Rukko, I. T, R. 3 All. 45. .

(¢) See Mit. Chap. II. Sec. 1, para, 2, and Lallubhai's case, supra.

L
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4.~—If there is no nearer relation of the decoased; the
widow of a cousin four times removed from the deceased
may inherit from him.—Surat, September 17th, 1845.

Avrrorrey.—Mit. Viyav. f. 55, p. 2, 1. 1 (se¢ Chap. I. Sec. 2, Q. 4).

Remargs.—1.  See Introd. p. 125,

2. Thewidow of a joint cousin sueceeds in preference to descend-
ants of a long severed branch.(a) The Sdstri said the widow’s right -
was equally good to joint and to separately aecquired properby of
her husband’s cousin, but he seems to have grounded his opinion
parily, if not whelly, on the widow's baving lived in community with
the counsin.

3. The widow of a collateral does nof, it has been raled, take an
estate in the property of her husband’s Gotraja Sapinda which she
can dispose of by will after her death. (b)

1I. SAMANODAKAS.
(Gentines wirniN THE THigreeNTE DEarEs. )

Q. 1.—Should a deceased person have no near relation,
can a distant relative inherit his properiy ? and what may
be the degree of distance ?

A.—In theo absence of a near relation, if it ean be shown
that the party claiming to be the heir and the deceased are
descendants of the same ancestor, he will be the heir

Ahmednuggur, December 24th, 1851,

Avrroniries.—(1) Vyav. May. p. 184, 1. 4 (see Chap. I. Sec. 2,
Q. 4); (2) p. 140, 1. 1 and 6; (3*) Mit. Vyay. f, 58, p. 2, 1. 15 :—

“If there be none such (Sapindas) the succession devolves on
kindred connected by libations of water, and they must ke understood

(@) Musst. Bhuganes Daiee et al v. Gopaljee, Agra 8. R. for 1862,
Part L. p. 306.

(b) Bharmangavda v. Rudrapgavda, I. 1. R. 4 Bom, 181. See Introd.
p. 335 ss.  See Tupper’s Panj. Cust. Law, vol. II. p. 148, where a
widow of a collateral ending the line, or one of & group of brothers
ending it, takes the share that would have fallen te her husband bad
he been alive.
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to reach seven degrees beyond the kindred connected by funeral
oblations of food, or else as far as the limits of knowledge as to
birth and name extend.” (Colebrooke, Mit. p. 851; Stokes, H. L. B.
448.) :

Rexank.—=8See Introd, p. 132.

Q. 2.—A Brahman, who held the Joshi and the Kulakara-
ni Watans, died. His surviving relations are distant eight
or nine removes. Can they inherit the Inam ¥

A.—Yes, they can,.—Poona, August 29th, 1851,

Avrnoriry.—Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. 1. Sec. 2,
Q. 4.)

ReMARKS.—1. See the preceding cnse, aud Nursing Narain et
al v. Bhuttun Lall et al (a); Musst. Dig. Daye et al v. Bhutiwn Lall
¢t al. (b) ;

9. A great-grandson of the 5th in ascent from propositus succeeds
before his father’s sister’s son. (o)

8. In Thokoorain v. Mohanldl (d)it washeld that a sister’s son does
not inherit according to the Mitdkshard. His position as a Bandhu
had been abandoned, and the decision only excluded him from the
nearer Sapindas.

4, A male descendant in 5th degree from great-grandfather of
propositus succeeds before sister’s son. (¢) The possibility of the
latter’s succession only is questioned.

SECTION 15.—BANDHUS. 7.e. COGNATES. (/)
INTRODUCTORY REMARKS.
1. Under the heading Bandhu, ‘“cognate kindred,” the Mi-

(a) C. W. R. for 1864, p. 194
(6) 11 C. W. R. 500.

(¢) Thakaor Jeebnath Singh v. The Cowrt of Wards, L. R. 21. A, 168.
(d) 11 M. 1. A. 386"

(e) Kooer Goolabsingh et al v. Rao Euwrwn Sing, 10 Beng, L. R. 1
P.C. 8. C, 14 M, L. A, 176, !
) (f) In Bengal, the Bandhus come nexb after the nearer Sapindas,
t.e. before descendants from ascendants beyond the great-grandfather,
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tékshard, Chap. II. Sec. 6, clause 1, and the Maytikha, Chap. IV.
Sec. 8, p. 22, enumerate nine persous only, namely :—

The man’s ¢1. The father's sister’s sons. )
own cog- 4 2. The mother’s sister’s sons.
nates. 3. The maternal unele’s sons.

His father’ 4. The father’s paternal aunt’s sons,
e 35. The father’s maternal aunt’s sons.
cognates. ¢ ¢ Mhe father’s maternal uncle’s s0N8.

His mo- ¢ 7. The mother’s paternal aunt’s sons,

ther’s cog- 38. The mother's maternal aunt’s sons.
nates. 9, Themother's maternal uncle’s sons. |

Or, in other words, sons
of the paternal aunt and
of the maternal aunt and
unele(1,2,3),and thesame
relatives of father(4,5,6),

‘and of mother (7, 8, 9).

The enumeration may perhaps be intended to mark merely the
extreme terms of the Sapinda-relationship, the connection on one side
or both being established throngh a mother, and extending enly to
four steps between the persons regorded as Bandhus, 1f seems very
likely that an extension was given to the terms seven and five as
marking the gradation of Gotraja Sapindaship and Bandhuship cor-
regponding to that devised by the Canon lawyers on the basis of
the Roman law. By this the degrees were counted only npwards
from the more remote of two collateral descendants to the common
stock which had previousiy been counted both up and down o deter-
mine the nearness of relationship. It would seem appropriate thab
when definite connexion with names for each grade must be traced
on the father’s side from the same great-grandfabher, it should on
the mobther’s side be traced from one point lower or from the same
grandfather. This is confirmed by the early laws of the other Aryan
nations. But in the modern law there is no doubt but that the four
steps may be counted npwards on either side to coincidence of origin.
Ses above, Introd. p. 242.

2. I'rom this enumeration, and the fach that the word Bandhu is

frequently used to designate these nine relations exclusively, it might
be inferred that the list was intended to be exhaustive, and to preclude
the wider interpretation of Bandhu in the sense of “relation,” or
“ distant relation” in general. Consequently the other relations, as
the maternal uncle, maternal grand-uncle, &e., would be excluded
from inheriting.
Roopchurn Mohapater v. Anundlal Khan, 2 C. 8. D. A. R. 35; Deyanath
Roy et al v. Muthoor Nath Ghose, 6 C. 8. D. A, R. 27. But according
to Indevjeet Singh et al v. Musst. Her Koonwar et al, Cale. 8. D. A.
R. for 1857, p. 637, Gotraja Sapindas and Samanodakas arve preferred
to Bandhus,

a8
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3. This mfarence, however, becomes very improbable if another
passage of the Mit&kshard is taken into account, where Vijidnesvara
apparently gived a different interpretation of the word Bandhu. (a)
Ho says that the term ¢ gentiles, ” Gotrajus, includes  the paternal
grandmother, Sapindas (relations within the sixth degree), and
SamAnodakags (relations within the thirteenth dégree),” Pursuing
the same subject be adds (i4id. in cl. 8), “on failure of the paternal
grandmother, the kinsmen sprung from the same family as the
deceased, and Sapindas (within the sixth degree)............inherit the
estate. For kinsmen within the sixth degree (Sapindas), and sprung
from a ditferent family, are indicated by the term Bandhu.” Soalso
the Vyavasthd referred fo, though doubted by, the Privy Couneil in
Thakoeorain Saliba v. Mohun Lall.(8) Hence it would seem that
Vijafnedvara interpreted Yéjnavalkya's term * Bandhu*’ as meaning
“ ralations within the sixth degree, who belong to a diffevent family,”
or ati least that all such persons who come under the term * \apu;du 2
according to the definition given in the Achdrakinda (see Introd.
p- 118), are included by the term Bandhu: consequently the
mabernal uncle, the paternal aunt, &c., would also be entitled to
inherit as Bandbus. In the passage translated, Mit. Chap.IL Sec.
12, p.2, the word “ Métribandhu’ is explained as including the
maternal uncles, and Goldstiicker (On the Deficiencies, &c.,) refers
to Vijidnesvara’s Commentary on Y&ji. IIL p. 24, for the same
gense.

4. TFor the correctness of this wider interpretation, a passage of
the Viramitrodaya may be adduced, where Mitramisra likewise
contends that other relations, “the maternal uncle and the rest,” are
comprised by the term Bandhu. (¢) For, says he, if maternal uncle's
aons were allowed to inherit and their fathers not, this would be very
improper, as nearer relations would be excluded to the advantage of
more distant kindred,(d) A similar opinion was given by the
Sdstris also in Musst. Unnroot et al v. Kulyandass et al. (¢) They
state that the Bhinnagotra Sapindas, or blood relations within seven
degrees, not belonging to the deceased’s family, inherit. But this
assertion is too wide and vague to be of uge, because Yijhavalkya

(a) Coleb, Mit. Inbh. Chap. IL Sec. 5, Cl. 1; Stokes, H. L, B, 446.

(3) 11 M. I. A. 386.

(¢) The father’s maternal uncle inherits, Gridhari Lall Roy v. The
Bengal Government, 12 M. 1. A. 448,

(d) Viramitrodaya, £. 209, p. 21, 1. 6, Tr. p. 200. Seealso Macnagh-
ten’s Principles and Precedents, Ed. H. H. Wilson, p. 87, note.
" (¢) 1Borr. R. 323.

640
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with the fifth person.(b) Consequently a man’s Sapindas in his
mother's family cease with her great-grandfather in the direch
ascending line, and with her grandfather’s fifth descendant in the
collateral line. (¢) This principle must also be borne in mind in the
case of descendants from daughters of gotraja relations. Thus the
deceased's great-great-granddaughter’s son would be no longer a
Sapinda. The view here taken has been adopted by the Privy Counncil
in Gridhari Lall v. The Government of Bengal. (d) In the answers
to the questions of the following section, the Sstris allow, besides
the so-called nine Bandhus, the following Bhinnagotra Sapindas to
inherit—I1, sister’s son ; 2, maternal uncle ; 3, brother's daughters ; 4,
sister’s daughters. They quote as authorities partly the passage of
Yéjnavalkya authorising the Bandhus to inherit, partly the verse of
Manu, sthich preseribes * that the nearest Sapinda inherits,” and for
the maternal uncle, the passage of the Vivamitrodaya above cited.

(#) See Introduetion, p. 137.

(h) 1t is for this reason that the prohibition to marry a person of
the same kindred exbending on the father's side to the 7th, extends,
on the mother’s side, only to the Sth degree, Ndrada Pt. II. Chap. X11.
para, 7. 5o Vyav. May, (as to an adopted son) Chap. IV, Sec. b, pl. 82.

(¢) Table of a man's (A) Sapindas in his mother’s family :—

i
/
e
8-~ 2 | 8-~ Mother's father,
/—
L Ol -1 Mthet,
Sy
B-l. d-l= 8-- 2 Brother. 1-= A,
B-l- - 4-= 8-
B~ 4-
B

(d)1B. L. R. 44, P. C. 8. C.5 12 M. L. A, 448.
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The passage; cited in the Vyav. May. Chap. IV. Sec. 10, p. 30

{Stokes, H. L. B. 106), is quoted in the Diya Bhiga, Chap. TV, Sec. 3,

p. 31 (Stokes, H. L. B. 257), and in Coleb. Dig. Bk. V. T. 513, to

show the order of succession to woman’s property. The nearness

fetd of the relationship is by Jinrttta VAhana made a ground of suecession

G through the benefits conferred by the oblations offered by w sister’s

son, &o., and a passage of Vriddha Shtdtaps is quoted to prove the

obligation tio present these oblations. In translating this, Colebrooke

has confined its import to offerings for the wives of the maternal

uncle, sister’s son, &c., but Goldstiicker, * On the Deficiences, &o.”

p: 11, says that the duty is, according to the comment of the

Déyanirnaya, reciprocal between the maternal uncle and his nephew,

and that it is dne by a son-in-law, a pupil, a friend, and o daughter’s

son to their several correlatives. As the maternal uncle thus per-

forms a SvAddha for his nephew, he ig on this theory entitled to

snceeed to his property, and before the cousin, move remotely bene-
ficial to the manes of the ancestors of the propositus. :

BANDHES,

5. Regarding the order in which the Bhinnagotra Sapindas suc-
ceed to each other, it is diffioult to speak with certainty. It would
seem however that the “nine Bandhus > mentioned in the law books
ought to be placed first, if effect is to be given to the principle of the
Mayticha, that * incidental persons are placed last.” (¢) Amongst
the other Sapindag, ‘nearness to the decensed’ onght, as the Sdstris:
also seem fo indicate, tobe the principle regulating the succession. (4)

(a) See Maylika, p. 106, Borradaile ; Stokes, H. L. B. 88. So alse
the Sdstris in Musst. Umroot ef al v. Kulyandass et al, 1 Borr.
Rep. p. 823.

(b) A sister’s son was preferred to a maternal aunt’s son, Gunesh
Olumder Roy v. Nitkomul Roy etal, 22 C. W. R, 264 C.R. The great-
grandson, through his mother, of an ancestor, common toa great-
grandson by purely male descent, is not in Madras heir to the latter,
K. Kissen Lala v. Javallah Pragad Lale, 3 M. H. C. R. 346. (See
supra, page 481.) A paternal uncle’s danghier’s son isan heir aceord-
ing to Bengal law, Gury Gobind Shaha Mandal et alv. Anand Lal
Ghose et al, 5 Beng. L. R. 15 F. B. 8. C., 13 C. W.R. 49 F. B., which
apparently supersedes Raj Gobind Dey v. Rajessurce Dossee, 4 C. W. R.,
10 C. R. The Shstris at 1 Borr. 323 (Musst. Umroot et al v. Kulyan-
dass ef al) say that descendants through the daughter of propositus,
to the 7th degree, are hig asagotra sapindas. The grandson of a
maternal grandfather’s brother is an heir by Bengal law, Brajakishor
Mitter v. Radha Gobind Duit, 3 Beng. T.. R. 435, A proposibus being
third in descent, a collateral, 5th in descent from the commodn
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In the case of Mohandas v. Kvishnabat, (a) it was held that this
latter principle must prevail over the rule as to incidental persouns
even amongst the Bandhus, and that a mobher’'s sister’s son was
excluded by maternal uncles of the propositus. Reference is made to
Amrit Kumari Debi v, Lakhinarayan, (b) as well as to Gridhari Liall
Roy'senze,(¢) and if may probably be considered as now finally setitled
that the mention of the Bandhns in the rule is not exhaustive, and
does not give precedence to any one enumerated over others nearer
to the propositus in the same line of connexion. The following cases
have been arranged on the same principle as those regarding the
Gotrajas.

SECTION 15.—~BANDHUS OR COGNATES.

A.—MgntroNeEp 1y THE Law Boogs.
1.—FATHER’S SISTER’S SON.

Q. 1.—A man died, and none of his relatives are alive
except his futher’s sister’s son, who performed his funeral
rites and receives emoluments as priest from his clients. TIs
he the heir of the deceased, and is he responsible for his
debts ?

A.—1If the deceased has no wife, his father’s sister’s son
will be his heir, and he, haying received the emoluments
belonging to the deceased, is responsible for his debts.

Surat, January 3lst, 1846,

Avzropiry.—*¥Mit, Vyav. £. 59, p. 1, 1. 2:—

*On failure of gentiles, the cognates are heirs. Cognates are of
three kinds, related to the person himself, to his father, or to his
mother, as is declared by the following text :—

ancestor, inherits to him in preference to his paternal aunt’s son,
T. Jibnath Sing v. The Cowrt of Wards, 5 Beng. L. R, 443,

Two female links in the same line of descent are not recognized
in any of these cases. It is doubttul whether the right transmitted
throngh a female passes without being realized by actual succesawn
more than one step further. See below, B. I1. (3).

(@) 1. L. R. 5 Bom. 597.

(&) 2 Berg. L. R. 28,

{o) 12 M. L. A, 448,
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. “The sons of his own father’s sister, the sons of his own mother’s
sister, and the sons of hiz own’maternal uncle, must be eonsidered
as his own cognate kindred.” (Colebrooke, Mit. p. 352; Stokes, H.
L. P 448) . _

Remark.~—The Dayabhdga, Chap. XI. 8. 6, p. &, says that the
grandsons throngh daughters of ascendants inherit through a con-
nexion with their mothers’ gotra of birth by the oblations that they
must offer to her father in each instance. They thus stand in a
manner ona par with grandsons through sons. (See Smriti Chan-
drikd, Chap. X1. 8. 5, para. 15.)

A, 2 —~MATERNAL UNCLE’S SON.
€). 1.—Can a deceased male’s mother’s brother’s son be
his heir ? !
A.~—Yes—Nuggur and Khandesh, 1845.
Authority not quoted. See the preceding case.

Q. 2.—A man died. There is a son of his maternal nncle,
He claims to be the heir of the deceased, and he is not
. opposed by the near relations. Can he, under these circum-
stances, be recognized as heir ?

A.~If the maternal uncle’s son is not opposed by any
near relation of the deceased, there is no objection to his
claim on the ground of the Hindi law,

Surat, Janunary 25th, 1853,
Avrnoriry.—Vyay. May. p. 140, 1. 1 (see Chap. IL. Sec. 14 I, A.
1,Q. 1).
B.—Nor Expressny MentioNED 18 THE Law Booxks.
I.—MALES.
(1)-—SISTER’'S SON.
€. 1.—Can a man’s sister’s son be hig heir ?

d.—Yes.—Tanna, October bth, 1855.

Avrnorrry.~—Vyay. May. p. 140,1.1 (sce Chap. II, Sec. 14 I, A. 1,
Q. 1).
Remarks.—1: See Introductory Remark to Section 15, Clanse 4.
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2. According to the Mithila law and to that of Madras, a sister’s son :
it was once held, does nof inherit as a Bandhu. (a) But a sister’s son
~ is a Bandhu (b) and inberits in this character though nob as a gotraja-
sapinda.(¢). The Nirpaya Sindhu, fuoted above (See. 14 1. B. 5. 1, Q.
1), expressly names a sister’s sonas heir, (d) and gives to the sister’s
son a place amongst those who may present funeral oblations, and this
- is adopted in the Srdddha Maytikba referred to in the Vyavahfra
Maytkha, Chap. IV. Sec. 8, pl. 20.
3. Sister’s sons have no right solong as @ sister survives, but take
before sister’s danghters. (¢)

(2) Thakoorain Sahiba v. Mohun Lall, 11 M.T. A, 886; Doe Dem.
Kullaywmal v. Kuppu Pillai, 1 M. H. C. R. 85.

(0) See Prof. H. H. Wilson's works, vol. V. p. 14; Infroductory
Remarks to this Section; 2 Macen. Prin. and Prec. 84 ; Omait Koomari
Dabee v. Luchee Navain Oluckerbutty, 10 C, W.R. 76 . B.; dmwrita
Kumari Debi v. Lakhinarayan Chuckurbutty, 2 B. L. R, 29; Srinivas
Ayangar v. Rengasami Ayyongar, I L. R. 2 Mad. 304, followed in .
Sadashiv v. Dinkar, Bom, H. C. P. J. F. 1882, p. 17,

(e) Amrita Kumeari Debi v. Laklinarayan, 2 Beng. Ii. R, 28 T, B.;
Chelikani Tirupati v. 1. 8. Venkata Gopala Navasimha, 6 M. H. C. R,
278 ; Gridhari Lall Roy v. The Bengal Government, 12 M. 1. A. 448,

(d) Amrita Kumari Debi v. Lakhinarayan, 2 Beng. L. R. 28 F, B.

(¢) Icharam v. Purmanand, 2 Borr. 515. In Madras it has been
ruled that a sister is indeed in the line of heirs as being a bandhn,
but that she is to be postponed fo a sister’s son. (f) The doctrine
of sapinda relationship explained above, Introd. p. 120 ss., and adopt-
ed in Bengal as that of the Mitékshard, (¢) is fully accepted by the
learned judges; but combined with that of a woman’s losing her
sagotraship by passing info another family. Nilakantha, as we have
seen, says bhis is not decigive, as the right of a sister depends on an
original consanguinity which caunof be lost. In Bombay,as the
Sfstri’s reference shows (though it is not pointed), the Mitiksharh
is not thought to be opposed to the precedence of a sister over a sis-
ter’s gon, and the preference which in a collateral line of gotraja
sapindas may be claimed by a son over his own mother or grand-
mother rests on his connexion with the main stem through his
father, whose place he may be supposed to take in preference to the :

(f) Lakshman Ammal v. Tiruwvengada, 1. T.. R, 5 Mad. 241 ; Kutt
Amanal v. Radakvistna diyan, 8 M. H. C. R. 88.
(9) Umard Bahadwr v. Udvi Chand, 1. L. R, 6 Cale.119:
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4. In a Vyavasthd of the Séstris of the Sadar Court, N. W.P.,
dated 28th December 1860, the sister's son, it is said, inherits before
the paternal aunt’s son, («) and a sister’s son was preferred to a mater-
nal aunt’s son. These cages are opposed to the general principle that
the persons actually specified take before those only implied, unless
the specification in this case be meant merely to indicate the extreme
points of heritable connexion, See above, pp.—134, 492,

6. In Laroo v. Sheo (b) the property came to a deceased intestate,
apparently from his maternal uncle, and the Sadr Adéilat decided
that property inherited through the female (maternal) heir, musb
continue to descend in that line.

6. A fifth descendant from the grandfather takes precedence of the
sister’s son. (¢)

Q. 2—A man died. His property is in the possession of
his sister’s son. There is, however, a half-sister’s son be-
sides the sister’s son. The question is, which of these is
the heir ?

A,—The sister’s son is the heir. The half-sister’s son is
not the heir.—Suraf, August 5th, 1845,

Avtrorrrres.—(1%) Mit. Vyav. £, 55, p. 2, 1. 1 (see Chap I. Sec. 2, Q.
4); (2%) Vyav. May. p. 140, 1. 1 (see Chap, IL. Sec. 141, A. 1, Q. 1).

'Rﬁmms.—s‘es Sec. 141. A, 2, Q. 1.

I. (2)—~MATERNAL UNCLE.

Q. 1.—Can a maternal uncle be the heir of his nephew ?
A.—Yes.—~Tanna, February 12th, 1859.

widow. In the case of a male deriving his right only through his
mother, this reason for preferring him to her or to one standing on
an equality with her in relation to the proposifus does not exist,
the mother or her sister stands one degree neaver to the propositus
in the same line as the son. See Mohandas v. Krishnabai, I. 1. R, 5
Bom. 597.

(a) Gumesh Chunder Roy v. Nil Komul Roy et al, 22 C. W. R. 264,

(&) 1 Borr. 80.

(¢) Kooer Goolab Sing el al v. Rao Kurun Sing, 10 Ben. L. R. 1.

L
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A.UTHGRITY ~— Viramitrodaya, £. 209, p. 2, 1. 6, Transl. p. 200 «—

*In the law-book of Mann the word Sakulya (which ig nsed in
verse IX. 187) : On the failure of them (Sapindas) the Sakulyas are
(heirs of a separated male), or the teacher, or also a pupil: includes
Sagotras (gentiles within the sixth degree), Samfnodakas (gentiles
within the thirteenth degree), the maternal uncles, and the other (Sa-
pindas belonging to a different family), and the three (classes of re-
lations called) Bandhu. In the passage of Yogiévara (Yijiavalkya,
see Chap. IT. Sec. 2, Q. 2) also the word Bandhu indicates the ma-
ternal uncle, Otherwise, if the maternal uncles were not included
(by the word Bandhu), a great impropriety would take place, since
their sons would be entitled to inkerit, and they who are more nearly
related (to the deceased) than the former, would not have the same
right.”

Q. 2.—If a man applies for a certificate of heirship on
the ground that the deceased was his foster-son, should this
application be granted?

A.—1In the case to which this question refers, it appears
that the deceased was applicant’s sister’s son. He should
therefore call the deceased not his foster-son but his nephew, .
and as the maternal uncle of the deceased, he should be
granted a certificate.— Dharwar, November 16th, 1846,

Avrnoriry.~*Viramitrodaya, f. 209, p. 2, 1. 6. See bhe preceding
Case.

B. II—FEMALES.
(1)—GRAND-DAUGHTER.

Q. 1.—Has a grand-daughter the same right to the pro-
perty of her grandfather as a grandson ?

A.~No.-—Tanna, September 15th, 1851.

Avrmorrry.—Mit. Vyav. £ 50, p. 1, L. 7.

Bemarks.—1, In an undivided family the grand-daughter cannot
inherit.

2. In a divided family she might inherit on failure of nearer heirs
as & “‘ Sapinda relation belonging to a different family.” Sse Intro-
ductory Remark ‘o Section 15, Clause 5.
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8., It has been ruled at Madras that a grand-daughter’s son is nob
entitled to inherit to & second cousin, great-grandson in a male lineof
the same ancestor, (4) but this is not so in Bombay. See the
Introductory Remarks to this Secéion.

B. IL (2)—BROTHER’S DAUGHTER.

Q. 1.—A man, who was not married, died. There are
two daughters of his brother. One of these danghters has a
gon. The son’s father is his guardian, He claims the
possession of the deceased’s property. The danghters have
no objection to the claim of the son’s father. The question
isy whether the son of a daughter can be recognized as heir,
while there are two danghters of the deceased ? and whether
the father of the son has right to be his guardian ?

A.—The brother’s two daughters are the nearest relations
of the deceased. They are therefore legal heirs, and while
they are alive, the son of one of them cannot be considered
an heir, It is therefore unnecessary to discuss the question
of the right of the father to be the guardian of his son.

Abmedabad, March 25th, 1855,

Avrnorities.—(1) Vyav. May. p. 140, 1. 1 (see Chap. II. Sec. 14
LA1Q 1);@p 1871 4.

Remangs—L.  See Introductory Note to Section 15, Ulause 4.

9. 1In the case of Choorah Monece Bose et al v. Prosonno Coomar
Mitter, (b) it was held thab a brother’s daughter’s son is not an
heir, and sgo in Govindo Hurechar v. Woomesh Chunder Roy. (¢) But
the Sastris in Umroot v. Kulyandas (d) pronounce in favor of the
niece’s sons and even grandsons. And a brother’s daughter’s son
was recognized as an heir in Musst, Doorga Bibee et al v. Janaks
Pershad. (¢) The brother's daughters were postponed toa first cousin
once removed (first cousin’s son)in the male line, in Gangaram v.
Ballia et al. (f) Comp. Q. 2, p. 498.

(a) K. Kissen Lala v. Javallah Prasad Lala, 3 M. H. C. R. 346,

(6) 1 C. W. R. 48,

(c) C. W.R. F.B. R. 176.

(d) 1 Borr. R. 314,

{¢) 10 Beng. L. R. 341.

(f) 8. A, No. 519 of 1873 (Bom, H. C. P. J, T, for 1876, p. 81),
63 =
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B. 11, (3)—SISTER’S DAUGHTER.

Q. 1.—A. man died. There were three daughters of hig
sister, Two are alive, and one died before the man’s death,
leaving a son, The question is, ‘which of these is the heir?

A.—The two surviving danghters of the sister are the
heirs. The son of the third daughter, who died before the
man’s death, has no right to inherit from the deceased.

Ahmedabad, June 26¢h, 1855,

Avtaorimres.—(1) Vyav. May. p. 134, 1. 4 (see Auth. 3) ; (2)
p. 140, 1. 1 (see Chap. IL. Sec. 14 L. A. 1, Q. 1); (3%) Mit. Vyav-
f. 55, p. 2, 1. 1 (sce Chap. L. Sec. 2, Q. 4).

ReMARE. —8ee Introduclory Note to Section 15, Clause 4.

. @ 2.—Can a “ Bhéchi,” ora daughter of asister, of a man
-of the goldsmith caste, be his heir ?

A.—Yes.—Ahmednuggur, December 28th, 1858,

Avrnorrmigs.—(1*) Mit. Vyav. f. 55, p. 2, 1 1 (see Chap. 1. Sec. 2,
Q. 4): (2*) Vyav. May.p. 140, 1. 1 (s¢e Chap. I, Sec 14 1. A. 1, Q. 1).

Remarks.—1. Grand-nephews through the mother of a deceased
. gucceed to him, Musst. Umroot et al v. Kulyandas of al. (@) A sister’s
daughter’s son is, it is said, an heir according to the MitAksharfl ; and
as such can question a gift by the deceased’s widow as invalid in law,
Unaid Bahadwr v. Udoichand. (b) This, however, seems questionable.
It is clear that ason of a daughter of a father’s brother is much
further removed in the order of succession than the son of a father’s
brother or a son of such a son.” (¢) Thusthe intervention of even
one fermale link is a canse of postponement. Much more where the
heritable right is traced through a daughter and then again through
" her daughter to a grandson or granddaughter. The sacrificial con-
nexion which at least indicates heritable relation is lost in the case
of a maternal grandmother’s family : only one female link is properly
admitted between the claimant and the stem, but it is not certain, as
the case cited shows, thab the principle will be rigorously followed by
the Courts.

() 1 Borr. 314,

(8) I. L. R. 6 Cale. 139.

(¢) Pr. Co. in Rani Anand Kunwar vi The Couwrlof Wards, I, L. B.
6 Cale. at p. 772.
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2. A maternal grand-niece inheriting property takes it with the
same power of alienation as a daughber or sister. (a)

8. The grandson of the maternal uncle of the mother of propositus
is in the line of heirs. (f)
. 4. A sister's grandson gucceeds to property inherited from her
father by a woman in preference to: her own daughter under ther
Bengal Law, (¢) The Pandit relied on Vishnu's Dharmasistra,
(Transl. p. 68.) A nephew’s daughteris not an heir according to
Bengal Law. (d)

CHAPTER III.

HEIRS TO MALES WHO HAVE ENTERED A
RELIGIOUS ORDER.

SECTION 1.—HEIRS TO A YATI,
Q. 1.—Can the relatives of a “ Sannyasl” claim his pro-
perty ?
A.—No relative can claim any property acquired by a
man during. the time he was “ Sannyisi.” — Dharwar, 1846.

Avrnormy.—* Mit. Vyav. f. 69, p. 1, 1. 15 :—

# A virtuous pupil takes the property of a yati or ascetic. The
virtuous pupil, again, is one assiduous in the study of theology, in
retaining the holy science, and in practising its ordinances.” (Cole~
brooke, Mit. p. 855 ; Stokes, H. L. B. 451.)

Q. 2.—How should property be divided among three
disciples of a deceased Guru? and if some of them are absent
should their shares be held in deposit, or made over to those
that are present?

A.—The Sastras do not provide for division of a Guru’s
property among his disciples. One of them should there-

(@) Tuljaram Morarji v- Mathuradas Dayoram, I. L. R. 5 Bom. 662,

(6) Ratnasubbu Chetti v. Ponappa Chetti, 1. L. R. 5 Mad. 69,

(c) Sheo Sehat Singh el al v, Musst. Omed Konwur, 6 Cale. S. D,
A, R. 301,

(d) Radha Pearee Dossee et al v. Doorga Monee Dossia ¢f al, 5 Cale.

W. R. 181 C. BR. See Lallubhwi'v. Mankiwarbai, L L, R, 2 Bom. 435,
and above, p. 487 (f)-
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fore take it and perform the funeral rites of the deceased,
according to custom,— Ahmednuggur, September 26th, 1845.
Authorities not quoted. See the preceding question.

'SECTION 2.—HEIRS TO A NAISHTHIKA
BRAOMACHARL
' Q. 1.—Is an Achdrya or Guru the heir of his disciple ?
A, —Yes,—8holapaor, October 27th, 1846.
Avrmorrry.—* Mib. Vyav. £ 59, p. 1, 1, 14 :—

*“Tt has been declared that sons, grandsons (or great-grandsous)
take the heritage, or, on failure of them, the widow or other suc-
cessors. The author (Yéjiiavalkya) now propounds an exception to
both those laws. The heirs of a hermit, of an ascetic, and of a pro-
fessed student, are, in their order, the preceptor, the virtuous pupil,
and the spiritual brother and associate in holiness. .

“The heirs to the property of a hermit, of an ascetic, nud of a stu-
dent in theology, are in order, that is in the inverse, the preceptor, a
virtnous pupil, and a spiritual brother belonging to the same
hermitage.

“The student (Brahmachéirin) must be a professed or perpetual
one (Naishthika), (a) for the mother and the vest of the matural
heirs take the property of a temporary student (Upakurvina) ; (b)
and the preceptor is declared to be heir fo a professed student as an
exception [to the claim of the mother and the rest].” (Coleb. Mit.
854; Stokes, H. L. B. 450-1,)

ReMARE.—Only if the deceased was g Naishthika Brahmachirt,
%. ¢ a student, who had renounced the world and professed his
intention fo live all his Iife with his preceptor. ;

, @ 2.—Can a preceptor (Gura) be the heir of his disciple
(Sishya) ?

(a) See Smriti Chandrikd, Chap. XI. 9. 7. Naishthika is derived
from nishthd, “ fixed resolve,” and means literally a person who
has taken the fixed resolution (to stay with his preceptor until
death).

(0) Upakurvéna means literally a person who pays or gives a
present (to the proceptor at the end of his studentship).
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A.—As the parents of the disciple had devoted him to the
service of the Guru, and as he was not married, the Guru
is his heir,—Sholapoor, July 15th, 1846,

¢ Authority not quoted. See the preceding Question.

CHAPTER 1V.
HEIRS TO A FEMALE.
A.—Hgzrrs 10 AN UnmaArrizp Femare. (a)

SECTION 1.—BROTHER.
@. 1.—Can a brother inherit his sister’s property ?
A.—Yes.—Dharwar, 1846.
Avrrority.—*Mit, Vyav. f. 62, p. 1,1, 7 :—

“But her nterine brothers shall have the ornaments for the head
and other gifts, which may have been presented fo the maiden by
the maternal grandfather (or the paternal uncle) or ether relations,
as well as property which may have been regularly inherited by her.
For Baudhfiyana says :—‘The wealth of a deceased damgel let nterine
brothers themselves take. On failuve of them it shall belong to
the mother; or if she be dead, to the father.’”” (Coleb. Mit. 878 ;
Stokes, H. L. B. 465.)

Resmangs.—1. The text of VijiiineSvara quoted refers in the first
instance to a maiden who died after her betrothal, but before her
marriage. Ag Baudhiyana’s passage confains no such restriction,
its rules seem to apply also to a girl who died before her betrothal.
So Nirada guoted in the Diya Krama Sangraha, Chap. II. Sec. l.
(Stokes, H. L. B. 487.)

2. Regarding the case of a married sister, see Chap. IV. B. Sec.
7, IL. b.

4.—SECTION 2,—THE FATHER.

Q. 1.—Ifa daughter has no relative except her father, will
he be her heir?

(@) The uncles and cousins of an unmarried damsel, daughter of
their deceased coparcener, exclude her from inheritance, but are
bound to defray her marriage expenses out of the joint estate, 2
Macn, H, L. 47.
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A —~Yes,.—Ahmednuggur, January 10th, 1846,
Authority not quoted.
Ruemanks—1. See the preceding case.

2. Regarding the father’s succession to the estate of a married
danghter, see Chap. I'V. B. Sec. 7.

A—SECTION 8.—THE SISTER.
Q. 1.—Can a sister of a deceased Mural? be her heir ?
A.—Yes,—~Poona, September 28rd, 1852.

Avrnorinies,—(1) Vyav. May. p. 140, 1. 1 (see Chap. II. Sec.'l4 1.
A.1,Q.1; (2%) Manu IX, 187 (ses Chap. IL. Sec. 14 1. B. b. 1, Q. 1).

Remark.—The above text of Manu, declaring the “nearest Sapinda
entitled to inherit,”” applies in the first instance to the succession to
a male’s estate. In the Mayfikha, p. 159, 1. b (Stokes, H. L. B. 105),
Nilakhantha uses it in regard to a female’s esfate also.

B.-~MARRIED,

SECTION 1.—DAUGHTER.

Q. 1.—A woman of the Kunab! caste died. Her danghter,
who was abandoned by her husband, lived with her mother
for about six years, Can this daughter be the heir of the
deceased mother ? _

A,—As there are no other and: better heirs, the daughter
will be the heir of the deceased. TIf the daughter, however,
is a notoriously bad character, the Sirkir should pay the ex-
ponses of the funeral rites, assign a maintenance to the
daughter, and hold the rest in deposit, pending a reform in
her character.—dhmednuggur, January 14¢h, 1847,

Avrnonities. —(1) Vyav. May. p. 142, 1. 2; (2) p. 137, 1. 5; (8,
p- 156, 1. 65 (4) p. 159, 1. 65 (5) p. 186, 1.8 (6) p. 162, 1. 13 (7) Mit.
Vyav.f.45,p.1,1. 5;(8) £ 58, p. 1, 1. 7; (9 1. 58,p. 2,1. 16; (10)£. 57,
p. 1,1.5; (11%) £. 60, p. 1,1.13; (12) £. 60, p. 2, 1. 2; (13) £. 60, p. 2,
1.1; (14%) f. 48, p. 1, 1. 13:—

“ It has been declared, that sons may divide the effects after the
death of their father and mother. The author states an exception in
regard to the mother’s separate property :—‘The daughters shave
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the residue of their mother’s property after payment of her debts.’
Liet the daughters take their mother’s effects remaining over and
above the debis ; that is, the residue after the discharge of the debts
contracted by the mother. Hence the purport of the preceding part
of the text is, that sons may divide their mother’s effacts, which are
equal to her debts or Iess than their amount. The meaning is this :
a debt ineurred by the mother must be discharged by her sons, not
by her danghters ; but her daughters shall take her property remaining
aboye her debts.”” (Colebrooke, Mit. p. 266 ; Stokes, H. L. B. 883.)

(15) Mit. Vyav. £. 61, p. 1,1. 16 :— :

*“In all forms of marriage, if the woman *leave progeny,’ that is,
if she have issue, her property devolves on her daughters.” Cole-
brooke, Mit. p. 368 ; Stokes, H. L. B. 461,)

Q). 2—Who will be the heir of a deceased widow ? her
daughter or her husband’s illegitimate son ?

A.—A daughter only is entitled to inherit her mother’s
Stridhane ; an illegitimate son of the deceased widow’s
husband has no right to it. If the parties concerned be of
the Stdra caste, a daughter and an illegitimate son will be
entitled to equal shares of their father’s property. If the
property is Stridhana, a daughter has a prior and superior
right to it. The illegitimate son and the daughter should
therefore take equal shares of the property of the deceased.

Ahmednuggur, January 3lst, 1848,

AvriormEs.—~(1) Vyav. May. p. 99, 1. 1; (2) p. 151, L. 2; (3)
p- 185,1. 75 (4)p. 156, 1. 55 (5) p. 157, 1. 7; (6) p. 159, 1. 5; (7%) Mit.
Vyav. £. 48, p. 1, 1. 13 (see Chap. IV. B. Sec. 1, Q. 1) ; (8) f. 55, p. 1,
1. 11 (see Chap. II. Sec. 8, Q. 1).

REMARK.—The Sdstri in his last direction treats the property as that
of the predeceased hushand, and applies to it the construction of Yij-

flavalkya's text supported by Devinda Bhatta in the Dattaks Chan-
drikd, Sec, 5, pl. 81 (Stokes, H. L. B, 660).

Q. 3.—A woman died leaving a son by her first and a
daughter by her second husband, She had taken no pro-
perty belonging to her first husband. The deceased’s pro=
perby was loft in possession of her daughter and son-in-law.
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The question is, whether the daughter or the son should be
considered the heir ?

A.—If there is no proof that the property in question did
not belong to her first husband, the danghter alone is the
heir.—Khandesh, March 4¢h, 1851,

Avtrorrries.—(1) Vyav. May. p. 134, L 44 (2%) Mit. Vyav. f. 48,
p- 1, 1. 13 (s¢e Chap. IV. B. Sec. 1, Q. 1).

Remarg.—The words “did not belong ” are evidently a mistake
for ¢ belonged.”

Q. 4.—A woman died leaving a daughter and a son of a
predeceased daughter. Which of these will be heir of the
deceased ? ' i

A.—The grandson is a distant relation.  The daughter
should be comsidered the heir of the deceased. i

Khandesh, October 22nd, 1847.

Avrmorities.—(1) Vyav. May. p. 134, L. 4; (2%) Mit. Vyav. f. 48,
p- 1, 1. 13 (see Chap. IV. B. Sec. 1, Q. 1).

Q. 5.—A woman died. She possessed some waste land.
She had had three daughters. The second is alive, the
oldest died leaving a son. The youngest died without issue,
but her husband is alive. The question is, how the land
should be divided among the heirs ?

A.—The land should be equally divided between the
danghter’s son and the surviving daughter. The husband
of the deceased daughter has no right to any part of the
property.—Surat, October 12th, 1857,

Avrmonrrres.—~(1) Mit. Vyav. £ 65,p.2, 1. 1; (2%)f. 48,p. 1, 1. 13
(see Chap, IV. B. Sec. 1, Q. 1) (3) Viramitrodaya, £ 205, p. 2, 1. 2.

Rexank.—The daughter’s son will inherit only in case his mother
died after his grandmother. In this case he inherits his mother’s share
of the grandmother’s property. If his mother died before his grand-
mother, the surviving daughter of the latber takes the whole.
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Q. 6.—A man had two sons. The younger of these died,

leaving a widow. The elder subsequently died, leaving a

son. The last mentioned died, leaving a widow and a daugh-

ter. The widow also died, and the question has arisen,

whether the daughter of the deceased or the widow of the

younger son who died first should be considered the eldost
son’s heir?

A.—The widow of the last deceased man is his heir, and
on her death the right of inheritance devolves on her daugh-
ter. The widow of ths younger son who died first cannot
have any right to inherit the property of her husband’s elder
brother’s son.—Bombuy, Sadr Addlat, July 30th, 1857.

Avrnorrries.—(1) Mit. Vyav. £. 55, p. 2, 1 1 (see Chap. I. See. 2,
Q. 4); (2%)£. 48, p. 1, 1. 13 (sec Chap. IV, B. Sec. 1, Q. 1)

Q. 7.—A deceased woman of the Sondra caste has left a
daughter and a grandson of her husband’s cousin. The
daughter incurred the expense of the funoral ceremonies of
her mother. The grandson underwent the ceremony of shav-
ing his head and actually performed the obsequies. He was
separate, but used to keep up a friendly intercourse with the

~ deceased as a relation. 'Which of the two will be her heir ?

A.—The danghter must be recognized as the heir, her
relationship being nearer than that of the grandson.
Khandesh, May 31st, 1848.

Avrnorines.—(1) Vyav. May. p. 134, 1. 4 ; (2%) Mit. Vyav. f, 48,
p- 1,1, 18 (s¢e Chap. IV. B, Sec. 1, Q. 1).

Q. 8.—A woman died. Her surviving relatives are a
daughter who has no issue, and a separated member of the
family of her husband. The question is, which of these is
the heir?

A.—The rule is, that when a separated member of a family
dies, his wife becomes his heir. In the absence of a wife, his
Gid n



HEIRS TO FEMALES (MARRIED). [BE.10miv.5el,q l i

daughtor is the legal heir. If the daughter, however, is a
widow, and without male issue, she cannot be the heir. The
geparated member of the family of her husband will be her
heirv.—Surat, February 10th, 1846.
+ Aurmontry.—*Mit. Vyav. f. 48, p. 1, 1. 13 (see Chap. IV. B. Sec. 1.
Q .

Reumang.—The danghter alone is the heir. The Mibikshard and the
Mayakha do not mention barrenness as an impediment; to a daaghter's

inheriting. The Surat Sistri scoms here, as in some other instances,
to have given Bengal law. (8ee Dayabhidga, Chap. X1. Sec. 2.)

Q. 9.—A, a man, and B, his son, lived separate. When
B died, his son C inherited his property. When € died, D,
she widow of B, inherited her son’s property. D died leav-
ing two married daughters. 4, the father-in-law of D, is
alive. The question is, who has the right of inheriting the .
property of D ? _

A.—As A, the father-in-law of D, was separate ffom B,
the husband of D), the daughters are the legal heirs, ()

Bombay, Sadr Adélat, August 6th, 1849,

Avrmonrrrres.—(1) Mit. Vyav. £. 61, p. 1, 1. 16 (sce Chap. IV. B. Sec.
1, Q. 1): (2)F 45, p. 1,1.55(3) £ .55,p.2, 1. 1; (4% £. 48, p. 1, 1.18
(see Chap. 1V. B. Sec. 1, Q. 1).

Q. 10.—Ift cannot be ascertained whether the husband and
brother-in-law of a woman were separate or united in inter-
osts. It cannob also be ascertained whether, after the death
of her husband, the woman was supported by her father-in-
law or brother-in-law. Will the daughter or the brother-
in-law of the woman, under these circumstances, inherit the
property acquired by the woman ?

A.—When two uterine brothers are separate, and one of
them dies; his widow will become his heir, and after the
widow’s death her daughter. The daughter alone can inherit
the property acquired by the woman alluded to in the

(@) This case illustrates pp. 328, 332, 336, 338.
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question. The brobher-m-law, whether separate or other-
wise, can have no right to it.—Surat, January 25th, 1845.

Avmsorires.—(1) Vyav. May. p. 137, 1. 5; (2) p. 1567, L 8 (see
Auth. 3) ; (8%)Mib. Vyav. £. 61,p. 1, 1. 16 (sce Chap. IV. B. Sec. 1, Q. 1).

ReMARR. —A sum of money, on the death of her husband, was given
to a widow by his undivided brother in lieu of maintenance. With
this she bought land. It was held that the property was her own .
absolutely, and being disposable {nter vivos at her pleasure, could be
equally disposed of by her will. (a) See above, pp. 181, 219, 315, and
also Book IT. Tntroduction, ¢ Partrrion setweeN Broruers.’

Q. 11.—Can & daughter inherit all her mother’s property
or only her Stridhana ?

A.—If the mother should have no son, the daughter will
be her sole heir ; but if the mother has a son, the daughter
can inherit only her ¢ Stridhana.” The rest will pass into
the hands of her sons,—Dharwar, 1845.

Aunoriny,—#Mib. Vyav. £ 48, p. 1, 1. 13 (see Chap. IV. B. Sec. 1,
Q. 1.

Remark.—The H4stri seems to have intended to oxpress the Ma-
ylkha doctrine. (See Introduction to Book T. p. 146.)

Q. 12.—A woman died. Her husband had a Vatan. She
has two danghters, one of whom has some children and the
other has none. There are distant relations of the husband.
The question is, whether the husband’s relations or the
daughter of the deceased woman has a right to inherit the
Vatan ?

Should a custom prevalent in a family or caste be respected,
when it is inconsistent with the law of inheritance laid down
in the Sistra ?

A.—In the above case it appears that the wife ‘inherited
her husband’s property. On her death her daughter be-
comes the heir.

(a) Nellaihumara Chetly v. Marakathammel, I. L. R. 1 Mad. 166,
referving to Doorga Daye et al v. Poorun Daye etal, o G. W. R,
141 C. R, Bnd to Rajah Chandranath Roy v. Ramjui Mazumdar,
6 B. L. R. 803,
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If a custom bas uniformly and for along time been respect~
ed by a family or caste, and if the observance of it is not
prejudicial to the rights of any individual, or contrary to re~
ligion or morality, it may continue to be respected.

Bombay, Sadr Addlat, May 17th, 1847,

Avrdorimins.—(1) Vyav. May. p. 134, 1. 4; (2) p. 137, 1. 45 (3) p. 7,
1. 1 (see Chap. I1. Sec, 13, Q. 9); (4) Mit. Achira, £. 52, 1. 1, p. 13 (see
Auth, 8) ; () Viramitrodaya, £ 9, p. 2,1 6 (see Auth. 3); (6%) Mit.
Vyav. £. 48, p. 1, 1. 13, and {. 62, p, 1, 1. 16 (see Chap. IV. B. Sec. 1,Q. 1).

Remark.—Itis obvions that the rights of the individual must
themselves depend on the custom in so far as the custom is binding.
See above, p. 155, Sec. 6. As to the conditions of a good custom, see
Mathura Naikin v. Hsu Naikin. (a)

Q. 18.—A man of the Vani caste died. His wife also died
shortly after him, leaving a daughter-in-law who was a
widow, and three daughters, two of whom were young and
unmarried, and consequently under the protection of the
danghter-in-law. The last mentioned has applied for a cer-
tificate of heirghip to the deceased, and the question is, whe-
ther the two danghters have a right to any portion of the
property of their mother, or whether the whole should he
made over to the daughter-in-law alone ?

A.—The daughter-in-law is the heir to all the property left
by her mother-in-law. If the mother-inlaw should have
any property which can be called her “Stridhana,” the
danghters would be entitled to it. Those daughters who
are unmarried will have a superior claim to it. Out of this
property these daughters must be maintained and married,
and the remainder, if any, shonld be equally divided among
the married and the unmarried.

Ahmednuggur, October 21s¢, 1851,

Aurnonitms.-—(1¥) Mib. Vyay. £ 55, p. 2, 1.1 (see Chap. L. Sec. 2,
Q. 4); (2) Vyav. May. p. 184, 1. 4 (sez Auth. 1);(3) p. 187, . 5; (4)
p. 151,1.1; (5) p. 189, 1. 5; (6) p. 156, 1. 5; (7) Vyav. May. p.157,1.8 :—

(a) I. L. R. 4 Bom. 545, 571.



