¢ These distinetions are declared by Gautama :—‘A woman’s pro-
perty goes to her daughters, unmarried or unprovided.’* (Borradaile,
p. 126; Stokes, H. L. B. 103).

RpvARKS.—~1. The Sistri’s answor is right only if the son died after
his father, since in thig case only hig widow (the daughter-in-law ‘of
the question) would inherit his property.

2. If the son died before his father, his rights revert to the
latter. (z) After the father's death, his widow inherits the property,
and from her, her daughters. See above, pp. 146, 150, 324.

Somivnsel]  GRAND-DATGHTER.

Q. 14.—A Lingfyat woman died. Her step-son has lived
geparate from her for the last 20 years, and her daughter is
a married woman. Which of these will be her heir ?

A.—The danghter will inherit her mother’s Stridhana, and
the son will inherit such property of his father as may have
remained in the possession of the deceased.

Dharwar, August 6th, 1851,

Avrmoriries.—(1) Vyav, May. p. 83,1.7; (2) p- 158, 1. 4; (3%) DMit.

Vyav. £. 48, p. 1, 1. 13 (see Chap. IV. B. Sec. 1, Q. 1).

Remarg.—The Shstri, as in anzwer to Q. 11, intends to give the
Mayikha doctrine. (Sée Borradaile, 126; Stokes, H. L. B. 104.)

B—SECTION 2.—GRAND-DAUGHTER.

€. 1.—There are two relatives of a deceased woman. The
one is her danghter’s daughter, and the other her husband’s
brother’s daughter. Which of these should succeed to the
deceased’s property ?

4.—The daughter’s danghter is the heir to the property.

Dharwar, December 24¢h, 1847.

Avrmoririeg.—(1) Viramitrodays, f. 217, p. 1, 1. 15 ; (2) Mit. Vyav.

£6l.p 9 L5~

“On failare of daughters, her grand-daughters in the female line
take the succession under this text; ‘if she leave progeny, it goes to
her (daughter’s) daughters.”® (Colebrovke, Mib. p. 369; Stokes, H.
L. B. 462.)

(a) See Uddram Sitdrdm v. Rdnw Pdndujee et al, 11 Bom. H. C.
R. 76.
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B.—SECTION 3.—DAUGHTER’S SON.

Q. 1.—A womoan who held a Kulakarani Vatan died.
There are her relations of ten days, (a) and a son of her
daughter. Which of these should succeed to the Vatan ?

A.~—There is an order of heirs laid down in the Sistras
in the case of persons who, having separated themselves
from, and not having reunited with, the other members of a
family, have died without male issue. The order commences
with wife, who is followed by other relatives having a right
to succeed one after another. The Sastra also declares that
all the heirs of a man living and about to come into life
expect to inherit his Vatan, and that no man should there-
fore alienate it to his family’s prejudice. From these, ib
appears that the daughter’s son should inherit all the pro-
perty of the deceased, except the Vatan, which should be
given to the (nearest) relations of the same Gotra as the
deccased —Khandesh, October 5th, 1853,

Avrmortring.—(1) Vyay. May. p. 184, 1. 4 (see Auth. 3.);(2) p. 196,
1. 8 (3) Mit. Vyav. £. 55, p. 2, 1. 1 (see Chap. 1, Sec. 2, Q. 4); (4*) Mit.
Vyav. f. 61, p. 2,1, 7:—

¢ On failure of daughter's daughters, the daughter’s sons are entitled
to the succession. Thus Nérada says : ‘Let daughters divide their
mother’s wealth; or on failure of daughters, their male issue.’ For
tho pronoun refers to the contiguous term ‘daughters.’” (Cole-
brooke, Mit. p. 370 ; Stokes, H. L. B. 462.)

Remark.—The decision as to the Vatan is based on the supposition
that the Vaban is not Stridhana, or separate property subject to the
ordinary rules of descent. Bub see Chap. L. Sec. 2, Q. 5, and Chap.
II. See. 8, Q. 1.

(@) Ten days here show the duration of the mourning and the
impurity supposed to resuli from the death of a relation. The more
remote the relationship, the less is the duration. Hence relations
aro called in Marathi according to their various degrees, as of ten
days, three days, one day, or of ablution (Sapindas).
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B.—SECTION 4.—SONS..

Q. 1.—A wqrﬁau died. Her husband and son have snr-
vived her, Which of these is her heir? And who has a
right to inherit her Palu ?

Supposing the husband has a right to inherit her Palu,
will Liis right be destroyed, because the Palu has been applied
towards the purchase of some property,.and because the deed
of purchase sets forth that the property purchased was in-
tended for the benefit of the woman’s children ?

A.—It is not mentioned .in the question whether the
woman had obtained her Palu from her husband or from her
father, or whether it was earned by her by following any
particular trade. Ib.is not also stated whether the deceased
woman has any danghter.

The son of a deceased woman has a right to inherit all -
the property of his mother. When a woman has children,
her husband has no right to her propertys 1In the absence
of a daughter, a son has a right to inherif. her Palu. Though
the Palu has been applied towards purchasing some property,
the husband can have no claimon it. -

Surat, June 14th, 1848.

Avrnontries—(1) Mit. Vyav. f. 48, p. 1 1 14 (see Chap. IT. Sec. 14
L A. 1, Q. 3); (2) Vyav. May. p. 156, 1. 1 ; (3%) Mit, Vyav. £. 61,p. 2
1L 9:—

“If there be mo grandsons in the foralo line, sons take the pro-
perty ; for it has already been declaved the (male) issue succeeds in
their default.”” (Colebrooke, Mit. p.-370; Stokes, H. L. B. 462.)

Q. 2.—A woman received a house from her father. She
had two sons. One of them died, leaving a widow. The
mother died after the death of her son. The question is,
whether the surviving son or the daughter-in-law should
inherit the house given to the woman by her father?

A.~—The son, and not the daughter-in-law, has the right

to inherit the [}mperty of his maternal gmndfa.ther.
Surat Adalat, June 7th, 1827,
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Aumomms —(1) Mit. Vyav. £.65,p. 2, L. 1; (2) f. 61, p. 2,1.9
(see Chap. LV. B. Sec. 4, Q. 1).

Remark,—The son inherits the property as heu' of his mother, nob
as heir of his maternal grandfather.

). 8.—A woman of the Stdra caste died. One of her
sons is in jail undergoing the sentence of imprisonment for
life. The otherdied, leaving a son. The question is, whether
the grandson or the son is the heir to the woman’s property ¢

A.—The grandson, as well ag the son, has a right to in-
herit the property.—Poona, May 13th, 1851.

Avrmorrries.—(1) [ Vyav. May. p. 90, 1. 2]; (2%) Mit. Vyav. f. 61,
p- % 1. 9 (se¢ Chap. 1V. B. Sec. 4, Q. 1).

Remark —If the grandson’s father died before his mother, the

grandson eannot inherit, as grandsons inherit their mother’s Stn-
dhana on failure of sons onl y

Q. 4.—A man died, anﬁ I:us pr oporty was taken possession
of by his mother. After the death of the wmother, her
daughter came into possession of the property, On the
death of the danghter, her son assumed the possession. He
is now sued by a separated cousin of the original proprietor

; I

for the recovery of the properby, and the question is, whether

it ghould he made over to him ?

A.—The several successions described in the question
appear to be legal, and the possession of the grandson can-
not be disturbed.— Rutnagherry, September 8rd, 1855,

AvrHoRITIES.—(1) Vyav. May. p. 134, 1. 4: (2) [p. 151, 1. 2]; (3)
p- 157, 1. 8 ; (4) Mit. Vyav. £. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4);
(5) f. 61, p. 1, 1. 16 (see Chap. IV, B. Seco. 1, Q. 1); (6%) £. 61, p. 2, 1. 9
(see Chap. IV. B. Sec. 4, Q. 1).

Q. 5-—A4 married a woman, B, who had been previously
married, and who brought to his house the son 0, whom she
had borne to her first husband. A died without having either
a son or a daughter born of his marriage with B. On his
death, his wife B inherited his property. After B’s death,
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will the property of 4 pass to his blood relations, or to C’
‘the son of B by her first husband ?

A.—If A died without issue, his widow B was his heir,
and any property, which she inherited from A4, became
her Stridhana. As she had neither a son nor a daughter
by 4, and had a son by her former husband, this son will
be her heir, and on her death will succeed to the property
of which she may die possessed, in preference to any
relatives of her husband A.—Broach, September 11th, 1851.

Auvrnorivies.-—(1) [Mit. Vyav. £. 60, p. 2,1. 16]; (2*) £. 61, p. 2, 1. 9
(see Chap. IV. B. Sec. 4, (). 1).

Resark,—See above pp. 149, 324, 831; but also pp. 334, ss. A
sbep-sou bhas, as such, no right of succession to his step-father’s
property. () He can elaim only maintenance.

Q. 6.—A woman of the Marithi caste sdopted a son.
The witnesses have proved the fact. Can the adopted son
be legal heir to the property of the deceased ?

4.—It having been proved that the adoption was solemniz-
ed with due ceremonies, the adopted son is the proper
heiv.—Butnagherry, September 26th, 1845,

Authority not quoted.

Remark.—There i3 no special authority to show that the adopted
son inherits his adoptive mother’s Stridhana. It follows from his
occupying in all respects the position of a son where there is not one
by birth.

B—SECTION 5.-—HUSBAND.

Q. 1.—A woman died. Her husband lived with his father
a5 a member of an undivided family. His age was about
10 years, Is he or his father entitled to receive the  Palu’’
of the deceased woman ?.

A.—If the deceased has left no children, her husband has
the right to receive her © Palu, ”—Sm.'af; March 28th, 1848.

() Comp. Tupper, Pavj. Cust, L Vo'l 1L p. lJﬂ It is as heir to
his mother’s estate that he is entitled. As to the guanium of this -
estate see Brij Fudui’s case, L. R, U I A atp. 14

U8 u : e
Sl
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Avtrority.—(1) Mits Vyav. £, 61, p. 1, 1. 12 :—

“The property of a childless woman married in the form denomi-
nated Brihma, or in any of the four (unblamed modes of marriage),
goes to her husband; but if she leave progeny, it will go to her
(daughter’s) daughters ; and in othet forms of marriage (as the Asura,
&e.) it goes to her father (and mother on failare of her own issue).”

“0Of a woman dying withont issue as before stated, and who had
become a wife by any of the fonr modes of marriage denominated
Brahma, Daiva, Argha, Prajipatya, the (whole) property, as before
deseribed, belongs in the first place to her husband?? (Colebrooke,
Mit. p. 368 ; Stokes, H. L. B. 460.) :

RemArk —According to Manu, whose view is adopted in the Vyav.
May., the property of a woman married according to the Géndbarva
form of marviage, goes lilkewise to the hugband. The reason is that
Manu and others consider the Gandharvarite as lawfal for the Kshat-
riya. (@) As to the Bengal law of inheritance to Stridhana, see Ju-
doonatl Sircar v. Bussunt Coomar Roy (b).

Q. 2.—A womanreceived certain property from her father
at or after the time of her marriage. She is now dead,
‘Who is entitled to this property, her husband or her rela-
tions on the side of her father ?

A.—The property which may have been granted to the
woman by her father on the occasion of her marriage or
afterwards, must be considered her Stridhana. After her
death, her children are entitled to inherit it. I she has no
children, her husband will be her heir. Her father has no
right whatever to such property.

Broach, February 12th, 1852,

Avruorrry.—Mit. Vyay. £, 61, p. 1, 1. 12 (see Chap. IV. B, Sec. b,
Q 1).

Resank.—Similarly ruled in Judoonath Sircar v. Bussunt Covmar
Roy, (¢) and Bistoo Pershad v. Radha Soondernath. (d)

(@) See May, Borr. p. 1785 Stokes, H. L. B. 106.

() 11 B, L, R. 286, 295, S. C.19 C. W. R. 264, which over-rules
the decision at 16 C. W. R, 105.

(e) Supra. i

(dy 16 C. W. R.115.
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0. 8—A womau received some property, consisting of
a house and other things, from her father. She has neither
a son nor a daughter. In case of her death, can her © Pat”
husband inkorit her property ?
A ~—By the custom of the caste, the Pat’”? husband is

the heir—Sudr Adatat, April 2nd, 1852,

Auvraoriies.—(1) Mit, Vyav. £. 61, p. 1, 1. 12 (see Chap: IV. B. Sec.
5, Q. 1)3 (2) £. 61, p. 1, 1.10; (3) Mis. é.chm,f 8,p. 1, 1. 8;(4) Vyav.
May. p. 160, 1. 2 (5) Nlrnayasmdhu, p- 208, 1. 26. )

REMARK.—AS Te-marrm-ges of widows have been legalized by Aet
X V. 1856, the deeision seems in accordauce with the present law,

Q. 4.—A woman, leaving her husband, lived with a man,
from whom she obtained some ornaments. On her death the
authorities seized her property, and treated it as heirless. A
creditor, who holds a decree against her husband, attached
the ornaments. The question has therefore arisen, whether
the ornaments should be held liable for her husband’s debts,
or restored to the man who originally presented them to her,
or considered as heirless property ?

A —As the ornaments are not the property of the woman’s
husband, his ereditor cannot attach them. If the woman
lived and died as o faithfal concubine of the man who pre-
sented her with the ornawents, he will inherit her property.
If the woman died as a public prostitute, the. Sivkar- may
spend a snitable sum for her funeral rites, and fake the rest
as heirless property,—Ahmednuggur, Nove mber-1st, 1848, . :

Auvtnonirres.—(1) Vyav. May. p. 236, 1. 4; (" )p-199, 1.4 5(3)p. 200, .
1.3 and 75 (4) p. 202, L 175 (5) p. 24~ |t fﬁ;I\{lh Achéiva, £. 16, p, },;

L 18 ; (7) Mit. Vyav. £ 68, p. 2. L 16; (8)F 60,p. 2, 1. 125 49) f. 57,
p 1L 520y £61, p.d, L ]?{Re(’ Chap. TV.: B. Sec. 5, Q. 1) g

~ Remank.~—TFf the ornaments were the propcrty of thé.deceased, and
her husband had not been divoteed from her, he will be her heir, and
" consequently his ereditors may attach then.

Q. 5.—A Kunabi kept a woman in his house. Her hus-
band was then alive. -The Kunabi gave her some ornaments,
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“anose ring, &e. She died, and the question is, who is the
heir to her ornaments ?

A.—The Kunabi is the heir to the woman’s ornaments,
even though they may have been given to her as a present
or as a token of his affection ; for the heir of"a glave is her
master. 1If they were granted merely for her use, his right
to them cannot be considered to have ceased.

Almednuggur, February 17th, 1847,

Avrnorrrres.—(1) Vyav. May. p. 152, 1. 8; (2) p. 158, 1. 8; (8)
020251075 ;

Rearangs—I1. According to the Hindd Law, the woman, who com-
mits herself info the keeping of a man, becomes his slave (see Vyay.
May. p. 171, Borradaile ; Stokes, H. I, B. 137, and above Chap. TI. Sec.
3, Q. 12), and gifts made to her revert at her death to her mastor.
But as any bitle to property based on slavery is abolished by Aet V.
of 1843, the property of the woman will, if she was not divorced from
her husband, fall to the latter.

2. The acceptance of property earned by a wife by prostitation
would be sinful on the part of the husband. But the sin may be ex-
piaced by penance, and ‘cases, where this actnally has been done, are
snid to have ocenrred only recently.

Q. 6.—A woman of the éimp’i (Tailor) caste, having lived
the life of a prostitute, died during the absence of her hus-
band. Her husband’s brother has applied for the property
of the deceased. Can he get it ?

A,—If the deceased woman had acquired her property by
prostitution, and if she was out of the caste, her husband’s
brother can have no right to it. If the property in her
possession belongs to her absent husband, his brother can-
not claini it while he is alive. After his death, his brother
ean inherit it.—Poona, December 17th, 1859.

Avrrorrry.—Mit. Vyav. f. 61,p. 1, 1. 12 (see Chap, TV. B. See. 5,Q. 1).

Remarg.~The property acqunired by the woman belongs to her hus-
band, See preceding cases.
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B.—SECTION 6.—THE HUSBAND’S SAPINDAS.
Inrropuorory REMARKS.

1. The same diserepancy which prevails between the Mitdkshard
and the Mayikha in regard to the definition of Stridhana, or ¢ woman’s
property,’ shows itself again in the rules on the succession to this
kind of property, and the difficulties arvising herefrom are considerably
inereased by the cireumstance that the Viramitrodaya also departs
from the line laid down by the MitAkshard.

2. Vijfidnedvara, who declares every kind of property acquired by
a woman by any of the recognised modes of acquisition to he Stri-
dhana, (@) gives the simple rule (£) that the property of a childless wife
goes, if she was married according to the Brihma, Daiva, Arsha, or
Prijhpatya ribes, to her husband, and on failuve of him, o his nearest
Sapindas.’ If she was married according to the Asura, Gindharva,
Rikshasa, or Paidicha rites, it goes to her mother, her father, and
their nearest Sapindas successively. The latter part of this rule hasg
no immediate interest, as no ecase, in which the inheritance toa woman
married according to the last four rites, was disputed, ocenrs amongsh
the Questions which follow. (¢)

Tt will therefore only be necessary to consider the first part of
the rule. - According to the passage from the Achfirakinda of the
Mitdkshard, quoted in  the Introduction pp. 120, 121, supra,
it appears that the term ‘Sapinda’ includes, on the father's
side, all blood relations within six degrees, together with the wives
of the males, and on the mother's side, those within four degrees.
As regards the expression faf prafydsanndndm, “to his neavest,® Mi-
tramisra in the Viramitrodaya, (d) and Kamaldkara in the Vivdda-
tAndava both explain il to mean, “the Supindas of the husband
succeed according to the degree of their nearness to him.”

(@) Colebrooke, Mit.'Chap. II. Sec. 11, cl. 2 fI. (See above, In-
trod. Sec. 11, pp. 265 ss.) L

() Ibid, ¢l 11 and 25,

(e) Szethe case of Vijiarangam v, Lokshaman, 8 Bom. H. C. R. 244
0. 0. J :—* The husband’s nearest kinsman is heir to ‘a woman's se-
parate property.” (Coleb. in 2 Str. H. L. 412.) -

(d) Viramitrodaya, f. 219, p. 1,1. 3 :—* On failure of him (the hus-
band) the suceession goes to the husband's nearest (Sapindas). For,
as it is by the husband that the nearncss to the possessor ig
barred, the nearness to the husband must be made the principal
consideration."” See Transl, p. 240.
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Moreover, Kamalikara is of the opinion that the * nearness ’ is tio be
determined by the rule given in the Mitdkshard (@) in regard fo the
snccession to the property of a male who died without male descend-
ants, and that, consequently, first, the wife, i.e. the rival wife of the
deceased, succeeds ; next, the daughter, £.e. the deceased’s step-
daughter; thirdly, the deceased's step-daughter's son ; fourthly, the
husband's mother, and so on.

This opinion seems to be based on the consideration that, as the
Sapindas inherit only through the husband, they virtually succesd
to property coming from him, and that consequently they musb
inherit in the order preseribed for the succession to a male’s estate.
Against this it may indeed be urged, that the word ‘ pratyfsanna,’
‘nearest,’ if employed in regard to persons generally, has the sense
of ‘nearest by relationship,’ and that the list of hoirs to a man
withoub male descendants is not made solely with regard to nearness
by relationship, since, for instance, it places the danghter's son
before the parents and brothers, though he is further removed than
the former, and not nearer relatod than the latter. If the ohjection
be admitted, we should take the word ¢ pratyAsanna’ in its first sense,
and assume that VijiiAnesvara really intends ‘nearness by relation-
8hip’ to be the principle vegulating the succession of the Sapindas.

On this interpretation the heirs of childless widows in the first
instance would be those kinsmen related to the husband in the first
degree, i.¢. vival wives of decensed, their offspring, and the hushand’s
parents, all inheriting together ; mext the kinsmen related to the
husband in the second degree, as the husband’s brothers, deceased’s
step-children’s children, &c., and so on to the sixth degree inclusive.
(S¢a Blk. I. Chap. IV. B. Sec. 6 1T. ¢, Q. 2.) But the identity of the wife
with her husband being accepted as aleading principle of the Mithk-
gharfl, the rule seems on the whole most consonant to it, whereby
precedeuce, in heritable relation to him, gives a like precedence, and
order of succession in relation to his widow, Such appears to be the
rule too which custom has preferred in this part of India.

3. In opposition to these doctrines, Nilakontha in the Maytkha
makes a two-fold division of the Stridhana of a childless woman (#)
=L, into pdribhdshika * Stridhana proper * as defined by the texts
of Manu, Katydyana, aid others, 7.c. property presented at the time

of marriage (yautaka),” and subchrwnt presents of the relations

(a) Cnl_ehrpnim, Mit. Chap. IT. Sec. 1, ¢l. 2 ; Stokes, FL. L. B, 427.
(&) See Borradaile, May: Chap. IV. Sec, 10, cl. 26 and 27 ; Stokes,
H. L. B. 105, {
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(anvddheya), and of the husband (pritidatia) ; and 1T, into pdribhd-
shikdtiriktavibhdgakartanddilabdha, Stridhana other than Stridhana -
proper;, acquired by division and the like, i.e. property acquired by
division, inheritance, or any of the other recognised modes of acquisi-
tion. Foreach kind he gives a different order of heirs ; 1, * Stridhana
proper’ goes () if the woman was married according to the Brahma,
Avsha, Prijdpatya, Daiva, or Géndbarva rites, to the husband, and
(b if she was married according to the Asura, Rdkshasa, or Paisicha
rites, to her parents. (#) The next heirs after the bughand and the
parents are in either case (b) 1, the widow’s sister’s son; 2, the
hushand's sister’s son ; 3, the husband's brother’s son; 4, the widow’s
brother’s son; 5, the son-in-law; 6, and the husband’s younger
brosher. After these ¢ the woman’s Sapindas in the husband’s family
according to the degree of their nearness to her through him,’ ()
inherit if she was married according to one of the five first mentioned
rites. If she was married according to one of the last mentioned
three rites, her father’'s Sapindas succeed. (d) II, ‘Property other
than Stridhana proper,” devolves, according to the runles which are
given for the descent of a separated male’s properfy, on the sons,
son’s sons, &c. (¢) Se¢ Stokes, H, L. B. 105.

4. Asthe Mitikshard is the highest authority in this Presidency,
the subjoined questions have been mainly arranged according to the
principle laid down in that work. There oceurs, however, one deviar
tion from it. The Sapindas have been divided into Sagotra or Go-

(a) Sae.Borra.a;il_ejﬁay. Chap. If_ée:_la,;lé&‘zﬂ 3 Suoke—s-; H. L.

B. 105-6. )
. (b) Borradaile, tbid. el. 30; Stokes, H. L. B. 106. See also Stokes,
4 H. L. B. 499. The Smriti Chandrikf, distingnishing between the

constituents of Clags 1. and thoge of Ulass TI. assigne the yantaka to
the unmarried daughters alone in equal shares, The anvddheya and
- tho pritidatta it assigns in equal shares to sons and daunghters. The
second class if asgigns in equal sharves to the nnmarried daughters
and the married ones, who arve indigent. (See Swriti Chandriké,
Chap. IX. 8. 3.) ;
(¢) Borradaile, tbid. ¢l. 28; Stokes, H. L. B. 105.
{(d) The Smribi Chandrikd, 1. e. para. 30, quotes Kityfyana, to the
* effect that gifts from kinsmen go only on failure of kinsmen to the
husband. In case of an dswra marriage, the kinsmen who actunally
gave, Deviinda Bhatba says, take back their property. The Sulka
goes in every case to the utering brothers, Mit. Chap. 1L, Sec. 11, p.
14 ; Stokes, H. L. B. 461.
(e) Borradaile, May. ibid. cl. 26 ; Stokes, H. L. B, 105. See above,
Introd. p. 150,



trajas, i.e. those belonging to the same family as the husband, bearing
the same name ; and Bhinuagotras, ¢.¢. those belonging to a different -
family, and the former, as a body, have heen placed before the latter.
The opinion that the Sagotras inherit before the Bhinnagotras, seems
t0 have been held by most of the SAstris also, who wrote the follow-
ing Vyavasthds, and wag shared by the Law Officer who assisted in
the compilation of the Digest. Itis based ou the principle which
prevails in the case of a male’s property, namely, that no property
shonld be allowed to pass out of the family through inheritance, as
long as & single member of the family survives. Though the Mitdk-
shars does nob expressly state that this principle holds good in the
caso of Stridhana also, this may be inferred, not only from the general
consideration that Findd lawyers regard the family connected by
name as a closely united whole, but especially also from the eircum-
stance, thataccording to the Mitdkshardthesonlesshusband's property
merges on his death in the Stridhana. In accordance with these prin-
ciples, the questions referring to the rights of Sapindas in general
have been placed first (Sec. 6, L.); next come those referring to the
rights of Gotraj-Bapindas (Sec. 6, IT.); and lastly those referring to
ghe Bhinnagotra-Sapindas (Sec. 6, I1L). Both the Ciotrajas and Bhin-
nagotras have been arranged according to the degree of the nearncss
. of their relationships.

B.—SECTION 6.—THE HUSBAND’S SAPINDAS.
: I.—Sarmypas 1N GENERAL.

Q). 1.—A widow died. A relation claims to be her heir.

He is the sixth descendant, while the widow’s husbhand was

the fifth descendant from one and the same ancestor.
Should he be declared her heir 7

A —Yes.—Tanna, Lebruary 16th, 1847.

" Auriorinies.—(1) Mit. Vyav. £. 55, p. 2,1, 15 (2) €. 68, p. 2, 1. 165
(8)f. 61, p. 1, 1. 14:—
% On failure of him (the hushand) it (the woman's property} goes to
_hig neavest kinsmen (Sapindas) allied by funeral oblations.” (Cole-
- brook, Mit. p. 368; Stokes, H. L, B, 461.)

(. 2.—A man claims to be the heir of a deccased woman.
He appears to be her hushand’s relation by consanguinity.
(Cfan he be her heir ?
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A.—As the man belongs to the same family he will be the
heir of the deceased.—Ahmednuggur, November 27th, 1848,

Avrnorirtes.—(1) Vyav. May. p. 169, 1. 3 (see Auth. 5);(2) p. 151,
1. 7:(3) p. 142, 1. 8; (4) p. 181, 1. 5; (5%) Mit. Vyay. £ 61, p. 1, 1. 14
(see Chap. IV. B. Sec, 6 I, Q. 1).

Resank.—Provided that the claimant, if a Gotraja, is related to the
deceased’s husband within the sixth degree; or if a Bhinnagotra-
Sapinda, within the fourth degree.

Q. 3.—A widow of the Prabhu caste lived with her
brother, who not only afforded her maintenance but defrayed
the expenses of her pilgrimages. She inherited no property
from her hasband. So situated the woman died, and the

i question is, whether her brother or the relatives of her
husband are entitled to her property ?

A.—As the woman did not inherit any property from
her husband, and as she lived under the protection of her
brother, the latter is the heir.

Almednuggur, February 14th, 1850,

Avrnosrry.—Yyav. May. p. 159, L 2.

Rexarks.—1. According to the Mitdksbard Vyav. £. 61, p. 1, 1. 14,
the husband's Sapinda relations are the heirs. (See Chap. IV. B.
Seotion 6 L. Q. 1.)

2. According to the Maydkha, the property would fall to her
brother only if she was married by one of the three blameable rites.
(See Introductory Remarks, cl. 8.) (a) e

II. Husmm);s SAGOTRA SAPINDAS.
a—STEP-SON.

Q. 1.—Will & man inherit the property of his step-mother ?
A.—IF the step-mother has neither a danghter nor a son,
her step-son will be her heir.
Ahmednuggur, July 30th, 1846.

Aurnoriy.—*Mit. Vyav. f. 61, p. 1, 1. 14 (see Chap. IV. B. Sec.
61.Q. 1)

(#) This would not generally occur or be presumed except in a-
custe in which the purchase of wives is recognized. Ree Vijiarangam
v. Lakshan, 8 Bom, H, C. R 244 0. C. J.
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sark.~—The step-son cannot take before the husband. * He
takes the property on failure of offspring, husband, and the like.”
(Smriti Chandrikd, Chap. IX. 8. 3, p. 38.)

Q. 2—A wife, having been abandoned by her husband,
became a Murall, (a) and adopted a son. Will this adopted
gon or the son of the second wife of her husband be her heir?

A.—The son of her hushand’s second wife is her heir.

Poona, June 23rd, 1846.
Anthority not quoted, ' _ .
Rumanks,—1. The answer is correct. For though abandoned by
her husband the Muralf remains his wife, The second wife's son is

therefors entitled to receive her property as Sapinda relation of her
husband. The adoption made by her was null.

9. When a person has more than one wife, and when one of them
hasa son, the other cannot adopt. The object of the Sastrais to create,
by adoption, an heir to the husband, and not to the wife, except inci-
dentally. {

3. Sec the authorities of the preceding Question.

II. b.—THE HUSBAND’S MOTHER.
Q. 1.—~Can a mother-in-law inherit her daughter-in-law’s
property ¢
A.—Yes.—Poona, October 26th, 1858,

Apruoriries.—(1) Vyav, May. p. 140, L 1 (see Chap. II. Sec. 14 1.
A1, Q.1);(2) p. 160, 1. 4; (8%) Mit. Vyav. f. 61, p 1, 1. 14 {sce Chap.-
IV. B. 8ec. 6 1. Q. 1).

Q. 2.—A man had two wives. IBach of them had a gon
and a daughter-in-law. The elder wife and her son died first.
The man also died afterwards. His death was followed by
the death of his son born by the younger wife. His widow,
under a decree of the Civil Court, obtained possession of the
property of the family. When the danghter-in-law died,
the propevty passed into the hands of the mother-in-law.

(@) A Murali is & woman nominally devoted to the worship of
Khandobd] bub really a beggar, singer, and prostitute.
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.The daughter-in-law of the elder wife has sued the step-
mother-in-law for possession of the property. The ques-

tion is, who is the neaver heir of the daughter-in-law of the
man’s younger wife ?

A.—The nearer heir is the younger wife of the man. The
elder wife’s daughter-in-law must be considered as a some-
what distant relation.— Rutnagherry, June 25th, 1852.

Avrnonrries.—(1) Vyav, May. p. 140,1. 1 (see Chap. IL Sec, 14 L.
A1, Q.1);(2)p. 83,135 (8) p. 134,1. 4; (4) Mit. Vyav. £, 61, p. 1,
1. 14 (seeOhs,p IV. B. 8Sec. 6 I. Q- 1).

Remarks.—1. The autherities guoted by the SAstri refer to the
snccession to the estate of a male.

2, The mother-in-law is related to the deceased daughter-in-law’s
husband in the first degree, the elder wife’s danghter-in-law in the
third.

). 3.—A woman of the Vini caste died., She has two
mothers-in-law, one direct, and the other a step-mother-in~
law. Whieh of these is the heir of the deceased ?

A.—~As the direct mother-in-law of the deceased had
brought up and protected her husband, she will be her heir.
In the absence of the mother of the husband, the step-
mother will have the right to inherit the property of the
deceased.—Ahmedabad, October 22nd, 1859,

Avrnorites.—(1) Mit. Vyav. £. 55, p. 2,1.1; (2%)f. 61, p. 1, 1. 14
{see Chap. IV. B. Sec. 61. Q. 1) ; (3*) Vyav. May. p. 140, 1. 1 (see Chap.
I1. Sec. 14 1. A4, Q. 1),

Remanks,—(1) The anthorities quoted by the Sastrirefer to the
guccession to a male’s estate.

2. The answer nevertheless seems correct, as the mother is more
nearly related to her son than the step-mother.

II, ¢.—~FELLOW-WIDOW,

Q. 1.—A property was equally divided between an aunf
and her nephew. When the latter died his two widows
divided his share between them. One of these widows is



the other widow or the aunt ?
A.—The other widow, and not the aunt.
Almednuggur, July 17th, 1846,

Avtioriries.—(1%) Vyav, May. p. 140, 1. 1 (sez Chap. IT, Sec. 14 I,
A1, Q 1); (2%) Mit. Vyav. £ 61, p. 1, 1. 14 (see Chap. IV, B. See. 6 L.

Q. 1).

' Q. 2.—Government settled upon a widaw an annual allow-
ance of Rupees 300. Af her death certain arrgars were due
to her by Government. The surviving mefibers of the
family are a fellow-widow and some others. The deceased
widow, when she was alive, had authorized her brother to
draw the arrears, and to spend the money in the perform-
ance of her funeral rites. The question is, whether the
right of receiving the arrears should belong to her brother
or her fellow-widow ?

A.—The arrears are on account of an allowance for the
maintenance of the widow ; they must therefore be eonsi-
dered Stridhana. The fellow-widow is entitled to them as
her heiv.—Surat, August 29¢th, 1846,

AuvrmoriTies.—(1%*) Vyav. May. p. 140, 1.1 (see Chap. II. Sec, 14
I.A. 1,Q. 1); (2%) Mit. Vyav. £. 61, p, 1,1, 14 (see Chap. IV. B..
Sec. 6 1. Q. 1).

Rumanks.—The assignment by the deceased to her hrother is
inopervative according to Hindd law, as the contemplated duty cannot
he performed by him, but only by her husband’s family, so long as
any of the latter survive.

2, The gon of a step-daughter of a widow deceased, by her co-wife
who died before the husband, is heir to such widow.(#) Asthe widow
inherited from her husband, the snccession would, according to the
Bengal theory, be to the same person as heir to the deceased
widow's husband, his own maternal grandfather. = See above, Introd.
pp- 188, 332, 834.

(@) Motivam Sulram v. Mayaram Barkatvam, Bom. H. C. P. J,
for 1880, p. 119.
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II. &—THE HUSBAND’S BROTHER.

@. 1.—A number of uterine and half-brothers divided
their property, and entered into a mutnal stipulation that
when any one of them died his property should be divided
among the survivors, who should support the deceased’s
widow. Subsequently one of them died. His widow lived
separately from her brothers-in-law (but was supported by
them). When she died the question arose whether her
hnsband’s uterine brothers, or his half-brothers, or both,
should be considered her heirs ?

A.—When a separated brother dies, his widow is his heir.
When she dies her heir is her husband’s unterine brother.
If her husband had not separated from his brothers (and if
she was supported by the uterine brothers as well as the
step-brothers), they are all her heirs.

Ahmednuggur, October 21st, 1848.

Avraorities—(1) Vyav. May. p. 134, 1. 4 (see Auth. 9); (2) p. 185,
1.5; (8) p. 140, 1. 1; (4) p. 133,1. 2; (5) p. 1569, 1. 3 (see Aunth. 10);
(6) p. 186, 1. 2 (see Chap. I Sec. 2, Q. 3); (7) p.152, 1. 4 and 5; (8)
p: 108, 1. 3; (9%) Mit. Vyav. f. 56, p- 2, 1. 1 (see Chap. L. Sec. 2, Q. 4);
(10*) f. 61, p. 1, 1. 14 (see Chap. IV. B. Sec. 6 1. Q. 1).

Q). 2.—A deceased woman has no sons or other near rela-
tions, but there are one brother-in-law and four sons of
another brother-in-law, who are all united in interests. The
question is, which of these will be her heir ?

A.—The brother-in-law and the sons of brother-in-law
will all be her heirs.(a)—Akmednuggur, November 24th, 1859.

Avrsoriries,—(1) Vyav. May. p. 159, 1. 2 and 5 (see Aath. 8) ;
(2%) p- 140, 1. 1 (see Chap, II. Sec. 14 1. A. 1, Q. 1); (3*) Mit. Vyav.
£, 61, p. 1, 1. 14 (see Chap. IV. B. Sec. 6 1. Q. 1).

Q. 3.—0f four brothers, three died. Their widows, having
received the shares due to their respective husbands, lived
together. They did not divide their property. One of them
afterwards died, and the question is, who is her heir ? the
surviving brother or the other two widows ?

(a) The brother-in-law must have the preference as nearer by one
degree.



Ahmednuggur, May 26th, 1859.
Avrsonrities.—(1) Vyav. May. p. 140, 1. 1 {see Chap, II. Sec. 14
I A1, Q1) (2%) Mit. Vyav. £ 61, p. 1, 1. 14 (see Chap. IV. B. Sec
61 Q. 1).

Q. 4—A woman of the Marithi caste died. She had
neither a son nor any other near relation. There are, how-
ever, two brothers-in-law, and a separated second cousin’s
gon, Which of these should be considered the heir of the
deceased T e

A ~The brothers-in-law must he considered nearer than
the nephew, (a) and they should therefore take each a half
of the deceased’s property.—Tanna, January 19th, 1853,

Avrnorreies.—(1) Vyav. May. p. 140, 1. 1 (2ee Chap. IL. See. 14 I.
A1 Q 1);(2) p. 189, L 25 (3%) Mit. Vyav. £ 61, p. 1, L 14 (see
Chap. IV. B. Sec. 6 1. Q. 1.)

Q. 5.—A man of the Mali caste died. He left a widow
and some property. The widow subsequently died. There
are now two heirs, the widow’s sister and a brother of her
husband. The question is, which of these is the heir ?

Suppose a woman of the Mali caste had certain property,
and that she died during the lifetime of her husband ; if the
husband die afterwards, and there be a sister of the woman
and son of o brother of her husband, which of them will be
the heir ?

A.~—~If o man and a woman of the Mali caste should die
without issue, the property of the husband goes to his
brother, and not to his wife’s sister.

If a woman of the Mdli caste has some property given to
her by her father, and if her husband dies before her, her
father—and, among his near relations, her sister—will have
the right to take her property.—Broach, June 29th, 1852,

Avrnorires.—(1) Mit. Vyav.-£ 56, p. 2,1, 1; (2) L. 61, p. 1, L. 14
Csee Chap. IV. B. Sec. 6 1. Q 1).

(a) 1. e. Bven than the nephew, much more than their competitor
heve.
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1= EMARK.—The second part of the answer would only be right in the

cage of an Asura or other disapproved marriage. In the ease of the

Brihma, &o., approved rites, the husband inherits from his wife.  See
the following Question.

Q. 6,—Who will inherit a woman’s property, her own
brother or her husband’s brother ?

A.~—The brother-in-law may inherit so much of the
woman’s property as belonged to her husband, and that
which she may have acquired from her parents and others
will pass to her brother.—Dharwar, 1845,

Avmnontries—(1%) Mit. Vyav. f. 61, p. I, 1. 14 (seo Chap. 1V. B.
Sec. 6 L. . 1); (2) Viram. f. 219, p. 2, L. 6:—

“The property of a childless woman, which she received from her
relations, goes on her death to them, and on failure of them to her
husband. For Kityfyana says :— (Stridhana) which has been given
by the (wife’s) relations goes to them; on failure of them to the hus-
band.' *

Ryark,—The Sdstri’s answer agrees with the doctrine laid down
in the passage quoted above. But the decision can hardly stand, for—

(1) The Maytikha, p. 160, 1. 7 (Borradaile, p. 129: Stokes, H. L. B.
106) refers the passage of Kitydyana to women only who were mar-
ried according to one of the blamed rites (Asura). Moreover, instead
of ** goes to her husband,” the reading is there *‘ goes to her son.”

(2) According to the Mitfkshard the whole property of the deceased
goes to the husband's brother. (a)

Q. 7.—A widow of a “Stdra” became a “Jogtin,” (b)
and remained in that order for about 12 years. About a
fortnight before ber death she came to the house of her
brother, and thers died. The question is, whether her
brother or her husband’sbrother should inherit her property ?

(@) Coleb. Mik. 368; Stokes, H. L. B. 461. See Mussi. Thakoor
Déyhes v. Rai Balul Ram; 11 M., I, A. 169,

(&) A woman devoted to the worship of the goddess called Yel-
lumma, near Dharwar. She is to Yellumma what a Murali is to
Khandoba in the Dekhau, what a Bhavin is to Réwaluatha in the
Konkan. :
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~ 4.—1If any money was received by the woman’s father
from her husband at the time of her marriage, her brother
will be her heir. If her father received no money, or
if' it cannot be ascertained whether any money was received
or not, her husband’s brother will be her heir.
Dharwar, June 8rd, 1850,

Avtnoririss.—(1) Vyay., May. p. 159, 1. 8; (2%) Mit. Vyav. f. 61,
p- 1, 1. 14 (see Chap. 1V, B. Sec., 6 I. Q. 1).

Remark.—~See the case of Vijiatangam v. Lakshaman. {a)

II. ¢.—THE HUSBAND'S HALF-BROTHER.

(). 1.—When there are two relatives of a deceased woman,
viz. her husband’s half-brother and her husband’s half-
brother’s son, which of these will be her heir ?

4.—The husband’s half-brother being the nearest will
have the precedence.—Dharwar, 1845, i

Avraorities.—(1*) Mit. Vyav. f. 61, p. 1, L. 14 (see Chap. 1V. B. Sec.
6 1. Q.1); (2%) Vyay. May. p. 140, 1, 1 (see Chap. I Sec. 14 I. A.
1, Q. 1)

II. f.-—THE DAUGHTER-IN-LAW.

Q. 1.—A widow died, leaving a widowed daughter-in-law,
and also a widowed daughter-in-law’s daughter, who has a
son. Who succeeds to the inheritance ?

A.—The daughter-in-law, being the nearest, and *¢ Sapin-
da” relation of the deceased widow, will inherit the
property.—Surat, July 25¢h, 1859,

Auruorires.—(1) Manu IX, 187 (see Bk, T. Chap. II. Sec. 14 1. B 6. -
1,Q. I; (2) Nirnayasindhu, Chapter on Sriddha (zbid.); (3) Vyav.
May. p. 140, 1. 1 (see Chap. IL Sec. 14 L. A. 1, Q. 1).

ReMarks.—1, The contrary case, Bandam Settak et al v. Bandam
Mahalakslimi, (b) is not supported by any reasons. In Baee Jefta v.
Huribhat, (o) the daughter-in-law was preferred to a distant cousin

(a) 8 Bom. H. C. R. 244, 0. C. J.
(b) 4 M. H. C. R. 180.
(¢) 8. A, No. 304 of 1871, Bom, H, C. P. J. F. for 1872, No. 88.
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of the husband as the pergon who would be his nearest heir. Reference
is made to Bhugwandesn TDloobey v. Myna Baee, (@) Musst. Thakoor
Daybeev. Rai Balack Ram ef al, (6) and Lakskwibaiv. Jayram of al. ()
In the Viramitrodaya, Transl. p. 244, the daughter-in-law’s right is
denied. Bilambhatta on the other hand, as we haye seen, (dy places
the danghter-in-law next to the paternal grandmother.

2. See Bk. Y. Chap. IL Sec. 14 1. A. 2, Q. 1, Remarks, p. 469 eb
geqf. ; and Lulloobloy v. Cassibai, L. B. 7 1. A. 212.

1. g. -THE HUSBAND’S BROTHER’S SON.

©). 1.—There were two uterine brothers. The elder
brother had a son, but he died while his father was alive.
The younger brother had a son, The brothers died. The
elder brother’s widow also died. The widow of the elder
brother’s son, who died during the lifetime of his father,
_and the son of the younger brother, have applied to be re-
cognized as heirs. The question is, which of them is the
heir of the widow of the elder brother ?

A.—The widow of the elder brother became heir of her
husband on his death. From this the brothers seem to have
been separated. The right of inheritance would therefore
devolve upon her daughter or other relation.  She has, how-
ever, no daughter or other near relation, and as the son died
during the lifetime of the father, the right of inheritance has
not been through him transmitted to the daughter-in-law.
Tt will therefore belong to the nephew.

Surat, October 27th, 1857,

The following is a genealogical table, illustrative of the
question :—

(a) 9 Cale. W. R. 23 P.C. 8. C.; 11 M. I. A. 487, :

(4) 10 Cale. W. R. 3 P. C.

(¢) 6 Bom. H. C. R. 152.

(d) See above, Introd. p. 128.
67 it
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l Father. ;

L& ™

Younger gon.

Wife, l_ ] Elder son.

The decensed whose
heir is to be ascertain-

ad. 7 ]
Son. ;_HI Wife. l { Son. ’
Died during Claimant, Claimant,
the lifetime
of his father.

Avrrorrris—(1) Mit, Vyav. f.55, p. 2, L.1; (2%) £, 61, p. 1, 1. 14
(see Chap. IV. B. Sec. 6, 1. Q. 1.) '

Remank.—This is apdribhdshika inherited from the husband. The
answer would be correct according to the Mayfkha, according to
which the property in question, having been acquived by inheritance
from the hushand, would descend in the first place to the widow's
husband’s heirs, as being for this purpose her own heirs.  Seo above,
Introd, to Bk. I.p. 146, 150, 272, 332 ; and the Infroductory Remarks
to this Section, p. 518, 519; Borr. 127 ; Stokes, H. L. B. 105

Q. 2.—A man, named Bhukhan, had two sons named
Ménikehand and Mayérdma, They effected a partition of
their father’s property, and wrote a deed of separation.
When Mayarama died, his son Dadabhai inherited his father’s
property. Afterwards Dadibhai died, and was succeeded by
his widow Jamnd. She died withont male issue. Dida-
bhai’s sister Gang4, and her two sons, named Preménanda
and Kiliddsa, have applied for a certificate declaring them
to be the heirs of Jamnd. Jettd, son of Ménik and cousin
of Dadabhai, hag also applied for a similar certificate. Tho
question therefore is, whether the former or the latter are
the heirs ?

A.—The two brothers mentioned in the question were
separate. The Sastra declares the following rule of succes-
sion in case of the death of a separated brother. Iach of
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the undermentioned relations succeeds in the absence of
the next previously mentioned :—Widow, daughter, son of
a daughter, parents, the uterine brothers, nephew, step-
brother, son of a step-brother, and members of the same kin
or Gotra, and among them the first is sister. Applying
this rule to the case, it appears that Gang8 and her two sons
are the heirs. ' Tl by
Avriontres.~(1) Vyav, May. p. 184, 1 4; (2) p. U0, L 8; (8)
p. 140, 1. 1 (see Chap. IL, Sec, 14 I. A 1,Q. 1, p. 463) ; (4%) Mit. Vyav.
f. 61, p. 1, 1. 14 (s¢e Chap. IV, B, Sec. 6 I. Q. 1, p. 520)- 3
Remarg.—The kind of property in dispute nob being stated, the
« Séistri has treated the case as one of a suceession o a male’s property,
and followed the Maydkha. Her heiris, according to the Mitdkshard,
Jettd, the son of Minik, gines he is the deceased’s husband’s unele’s
child, 4. ¢. a Gotraja-Sapinda. (See Introductory Remarks tothis Sec-
tion, para. 4.) '

idnav.ms6u601] HUSBAND'S PAT. UNCLE'S SON.

I h—HUSBAND'S BROTHER’S WIDOW.

Q. 1,—A widow died. The surviving relations are a
widow of her brother in-law, and a son of a sister of her hus-
band. -Which of these is the heir of the widow ?

A.-—Thé husband’s sister’s son is a “ Sapmnda,” but not
a “ Gotraja” relation, and he is not, consequently, an heir.
The widow of the brother-in-law is both the ¢ Sapinda® and
“ Gofraja’ relafion, ‘and she is therefore the heir.

Almedabad, December 30¢h, 1853,
- Avrmontites.—(1) Mit. Vyav. f. 55, p. 2,1, 1; (2) £ 58, p. , L. 16;
(3%) £. 61, p. 1, 1. 14 (sce Chap. IV. B. Sec. 6.1.Q. 1, p. 520)

<
4

IL. i —HUSBAND’S PATERNAL UNCLE'S SON.
Q. 1.—Can-a cousin of a woman’s husband be her heir ?
A —Yes.—Poonay September 10¢h, 1852,

Avtrorrries —(I) Vyav. May. p. 159, 1. 2 (Stokes, H. L. B. 105);
(2%) Mit. Vyav. £. 61, p. 1, 1. 14 (Coleb. Mit. 368; Stokes, H. L. B.
461, See Chap. IV. B, Sec. 6 1.7Q. 1, p. 520),
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Q. 2.—A man received his share of the ancestral property
and separated; afterwards he died. His widow inherited
his property. She also subsequently died. There is a son of
her husband’s sister and a cousin of her husband. Which
of these is the heir ?

A.—The son of the sister of the woman’s husband is the
nearer relation of the two mentioned in the question, and in
tho order of heirs which is 1aid down in the Sdstra,a sister’s
son becomes heir in the absence of a sister. He should
thevefore be considered the heir entitled to all the moveable
and immoveable property of the deceased, except the
Vatan.—Surat, September 15th, 1849, i

Avrnowrmies.—(1) Vyav. May. p. 138; 1.8; (2) Manu IX, 187 (see
Auth, 5);(3) Diya Krama Sangraha ; (4) Nirnayadipikd; (6%) Vyav.
 May. p. 140, 1. 1 (see Chap. IL. Sec. 14 I. A. 1, Q. 1); (6%) Mis.
Vyav, f. 61, p- 1, L. 14 (see Chap. IV. B, Sec. 6, 1. Q. 1).

Remarks—1. See Bk. I Chap. IL Sec. 14 I. B. b. 2, Q. 1, p.482;
Sec. 15, B. L (1), Q. 1, p. 495. b

9, The Sastri has taken this case for a question regarding the
suceossion to a childless man’s property, and decided ib according
to the Bengal law. See Coleb. Diya Bhéga, 225 note. (Stokes, H.
L. B. 353). According to the MitAkshard and the Maytikha the hus-
band’s cougin is the heir, see Introductory Remarks to this Section,
and Chap. 1L Sec. 15 B. L. (1), Q. 1, p. 493.

Q. 8.—Who is entitled to inherit from a deceased woman
of Kunahi caste—her husband’s sister, or a cousin who was
separate from her husband, or the husband of her deceased
danghter ?

A.~—The sister and the cousin of her husband are near
relations of the deceased woman, and they both appear to have
equal claims to the property of the deceased. The sister,
though very near to the deceased, has gone into another
family by her marriage. The cousin is a “ Sapinda’ rela-
tion of the decoased’s family. The property should therefore
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be equally divided between the two., There is nothmg in the
Sastras which is favourable to the claim of the sousin-law.

Ahmednuggur, July 27th, 1847,
Avrnoririns.—(1) Vyav. May. p. 134, L 4; ; (2) p. 140, 1.1 (see

Chap. II. Sec. 14 1. A. 1, Q. 1) i (8%) Mit. Vyav. £ 61, ip-dy

‘14 (see Chap, LV. B. Sec. 6, 1. Q. 1, p..520).

Remark.—The husband’s cousin alone inherits according to the
Mitfkshard, as he is a Sagotra Sa.[,nnﬁu The Sdstri regards the
devolution of the properby as governed by the rules applicable to the
deceased husband’s estate; but admitting the sister as a gotraja, he
ghould have preferred her to the cousin. (Vyav. May. Chap. IV.
Sec. 8, p. 19, Borr, 106 ; Stokes, H. L. B. 89.)

Q. 4.—A woman died. Her relations are, her hushand’s

cousin, another cousin’s five song, and her husband’s bro-

ther’s widow, The last-mentioned died, One of the five
sons died, leaving a son. How will the several heirs divide
the property ?
. 4A.—The property should be divided into seven equal

ghaves, of which cach of the heirs should take one, and the
seventh share ‘of the woman’s husband’s sister-in-law should
be again equally divided among the six heirs,

Khandesh, Mm ch 22nd, 1848.

AvraoriTres.—(1) - JaV May. p. 134, L. 4; (2%) p. 140, 1. 1 (ses
Chap. 1. See. 14 1. A. 1, Q. 1, p. 468; (3%) Mik. Vyav. f. 61, p. 1
L 14 (sece Chap. IV. B. Sec. 6, 1. Q. 1. p. 520.)

RevArk.—The husbhand’s paternal unrles gon alone inherits as
the nearest Sagotra Sapinda relation of the deceased’s husband, o
isrelated to him in the 5th, and the paternal unele's grandson if the
6ith degree, according to the inclusive mode of reckoning followed by

the Hindds, The sucaession to the second brother’s widow, she
haying survived to inherit, would be the same.

II. j—THE HUSBAND’S PATERNAL UNCLE'S
GREAT-GRANDSON,
Q. 1.—The right of heirship to a deceased woman isg
claimed by her son-in-aw and her husband’s cousin’s
grandson, - Which of these two is the legal heir ?

4
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A.~The woman’s husband’s cousin’s grandson.

Ahmednuggur, December 13th, 1847,

Avrnorinms.—(1) Vyav, May. p. 134, 1 4; (2) p. 151, 1.7;(3) p. 83,
1.3;(4) p. 142, 1.8 ; (5) p. 140,1. 1 (ses Chap. 1L Sec, 141, A. 1, Q. 1,
p: 468); (6%) Mit. Vyav. £ 61, p. 1, 1. 14 (ses Chap. IV. B. Sec. 6 1. Q.

1, p. 520). J

II. k—THE HUSBAND’S MORE DISTANT KINSMEN.

). 1.—A man named sauk&rﬁji had two sons. One of
them was called Bhaisha and the other Dayéljf. Bhaisha’s
son was called Pitdmbar, and Dayilji’s son Ratanji. Pitam-
bar’s son was called Trikam, and Ratanj’s son Parushottam,
The wife of Parushottam, called Divali, died without issue.
Pitambar’s son Trikam has applied for a certificate of heir-
ship. One Narottam Rasikadds objects to the claim of Tri-
kam, on the ground that Shamé Bai, the wife of Ratanji,
was the sister of Rasikadds’s grandfather, that Porushottam
was her son, that Divall the wife of Purnshottam made a
will, which Rasikadés has produced, thab it authorizes him
to take Divall’s house and moveable property in considera-
tion of his having given her maintenance, and promised to
perform the funcral rites after her death, and that the sons
of S.:mkarﬁji had separated. The questions are, whether the
said Trikam should be furnished with a certificate? and
whether Divall had right to transfer her property as she
had done? _

A.—1If there is no danghter or son of a daughter, or other
near relation of Divill, the applicant Trikam must be con-
sidered a relation entitled to inherit the property of the
deceased, The will does not appear to have been made
under the pressure of any necessity. When Divli was
possessed of the whole estate of her husband, she had no
reason to receive maintenance from another man. The
vight of performing the funeral rites belongs to the relations
of her husband. A will on her part was not therefore ne-
cossary, and she could not have made it conformably to the
law.—Surat, November 12th, 1847.
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The following genealogical table will illustrate the question :—

Sankardjt. ‘
[ e —————
Bhaisha, ' l Dayflji. ‘ THRURG S
; ' | ' ket
| b e
Pitdmbar, i | Ratanji, l———! S8him4 Bii. | |Grandfather.
‘Trikam. i Purashottam. *l Divalt. 1 Father.
Applicu.ﬁt. The deceased. !
Rasikadis..
Narotbam.
Objector.

Avrmorrties.—(1) Viram. £ 194, p. 1, 1. 2; (2) Vyav. May. p. 134,
1. 43 (8) JimaQtavAhana Diyabh. 49; (4*) Mit. Vyav. £. 61, p. 1,1, 14
(see Chap. IV. B. Sec. 6 1. Q. 1, p. 520).

Remark.—8ee above, pp. 224, 204, 298, 309 ; Chap. II. Sec. 6 A. Q.
6, p.394; and Bk, I1. Chap. L. Sec. 2, Q. 8, Remarks.

€. 2.—A woman, having first inherited the property of
her husband, died. The heirship to her is disputed between
her husband’s sister’s son and some cousins three or four
times removed from her husband. The question is, which of
these is the heir ?

A.—As the husband of the deceased woman had separated
from the other members of his family, his sister’s son is the
heir. The cousins eannot be preferred as heirs to the son of
the deceased’s husband’s sister.—Surat, June 28rd, 1845.

Avrnoriry —*Mit. Vyav. £ 61, p. 1, 1. 14 (see Chap. IV. B. Scc. 6
1. Q. 1)



Sapindas of the deceased, and also Sagotras, while the sister’s son is
only aSapinda. See Chap. IL. Sec. 15 B. L (1), Q. 1,p. 493, and In-
troductory Remarks to this Section.

Q. 3.—A, a man, had two daughters and a son. ‘When 4
died, his property passed into the hands of his grandson by
right of inheritance. The grandson afterwards died, and
the property passed into the hands of his mother. The
mother died ; and the question is, whether the property
should be considered the property of the mother, or of 47

Are the daughter and son of a danghter of 4, or the
cousin thrice removed from the husband of the woman who
died lash, the heirs ?

A .~The property should be considered as the property
of the last deceased person, and not of A. The cousin thrice
removed of her husband is the neaver heir of the last deceas-
ed, and he shonld be considered the heir,

Brooeh, Deecember 21st, 1860,

Avniortiies.—(1) Vyay. May. p. 159, 1.3; (2) p- 89,1.2; (3) Mit.
Vyav. f. 60, p. 2, 1. 16; (4%) £. 61, p. 1, 1. 14 (see Chap. IV. B. Sec. 6,
T 1y :

Reuark.—The references are to the passages considered in the in-
troductory remarks. The woman’s heir wonld be her step-daughter
or the step-danghter’s son. The right of the latter as an heir is
afficmed in Motiram v. Mayaram. (o)

Q, 4.~—There are several heirs of a deceased woman,
namely, her husband’s cousins of 6 or 7 vemoves, and his
sister. Which of these is the heir to the property of the
deceased ?

A.—Tn the absence of any nearer relations of the deceased,
her (hushand’s) cousins of 6 or 7 removes are her Sapinda’
relations, and therefore heirs. Cousins as distant as 7
removes are called “Sapinda,” and are heirs to each other.
Cousins as distant as 14 removes arve called ¢ Gotraja,”

" () Bom. H. C. P. J. 1880, p. 119, Hi
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aﬁd are also heirs. Cousins as distant as 21 removes are
called “ Saménodaka” ; they are also heirs of each other.
This is the rule laid down in the “ Sistra.’’

Ahmednuggur, June 9th, 1852.

~Avrgorrrres.—(1) Vyav. May. p. 159, 1 3;(2) Chap. IV. See. 10, pl.
96, 28 ; (3) Mit. Vyav. £ 61, p. 1, 1. 14 (see Chap. IV. B. Sec. 6 L.
Q. 1, p. 520).

Remarks.—1. The remarks en the Gotrajas and Saminodakas are
incorrect. The Saminodakas cease with the fourteenth degree. Go-
&raja, “horn in the same Gotra,” is applied to all persons who
descend from one common ancestor ag far as such descent can be
proved by a common name or etherwise. The Sstri, relying en the
Vyav. May., should have preferred the husband’s sisters 4o the dis-
tant cousing. (8ee Introd. p. 117).

2. Inthe Mitdkshard, SamfAnodakas ave not named a8 heirs fo a
woman's property. '

I1I.—Tnz Hospanp’s SipINDAS BELONGING TO A DIFFERENT
Fawiny (BEinNAGoTRA)

@.—~DAUGHTER’S GRANDSON.

§. 1.—A deceased woman has no relations except her
daughter’s grandson. Can he be her heir ?

, A.—-It appears from the law books called Mayfikba and
Mitdkshara, that the deughter’s grandson is the kLeir,

Poona, January 22nd, 1847,

Avrnorry.—*Mit. Vyav. £ 61, p. 1, 1. 14 (see Chap. IV. B, Sec. 6
LQ 1.

iIl. b.--~THE HUSBAND’S SISTER.

Q. 1.—A woman died without issue. Her husband’s sister
and the danghter of the deceased’s sister have applied for a
certificate of heirship. The guestion is, which of these is the
heir ¢

A.—If the property in the possession of the woman was

accfuired by her husband, his sister will be the heir. If the
68 B



: "_ry was obtained’ by the deceased from her parents,
her slster s daughter will be her heir. ;

Abmﬁdabacl, January 3lst, 1857,
Avrioriries.—(1) Vyav. May, p. 134, 1. 4; (2) p. 160, 1. 4 :—

“On failure of the husband of & deceased woman, if married accord-
ing to the Brihma or other (four) forms, or of her parents if mar-
ried aceording to the Asura or other two forms, the heirs to the wo-
man’s property as expounded above, (@) are thus pointed ont by Bri-
haspati ;—The mother’s sister, the maternal uncle’s wife, the pater-
nal unele's wife, the father’s sister, the mother-in-law and the wife of
an eldér brother, ave pronounced similar to mothers. If they leave
no sons born in lawfal wedlock, nor danghter’s son, nor his son, then
the sister’s son and the rest shall take the property.' ™ (Borradaile,
p: 120 ; Stokes, H. L. B. 106).

" Rexdrk.—According to the Mitfkshard the husband’s sister in-
- herits in eyery case, as his Sapinda relation.

¢ IIT c.—THT} HUSBAND’S SISTER’S SON,

Q. 1.—A man died, and then his wife died, The man’s
“ Bhacha,” or sister’s son, applied to be put in possession
of his property as heir, but he sabsequently died. His gon
has seb ap a claim to be his heir, and has produced a deed
alleged to have been passed to his father by the first deceas-
ed, granting his land, &e. to him, There is a distant relation,
seven degrees removed from the deceased. Ho claims to be
the heir. There are also two danghters of the deceased,
but they have relinquished their claim in fayour of thedlst{mb
relation.

A—As it cannot be ascertained whether the distant
kinsman is within 7 degrees or nob, he cannot be recognized
ag heir.  The deceasod’s sister’s son applied for a certificate,
butb he died, His son has set up a claim, aud if there is no
other nearer, and Gotraja, relation, he may be considered
the heir. --Akmm?rabad January 10th, 1851.

(n i e the l\mdt'etl provided for by special texts. Ses Vyav. May.
Chap. IV. Sec. 10, p. 24 (Stokes, H, L, B. 104).




A prrorrtieg.—(1) Vyav. May. p. 134, 1. 4; (2) p. 140,1. 1 (sea Chap,
II. Sec. 14 1. A, 1, Q. 1); (3%) Mit. Vyav. £ 61, p. 1, 1. 14 (#ee Chap. IV.
B.Sec. 61. Q. 1, p. 620).
TResmarg.—See Introdnctory Remarks to this Section, para. 4.

Q. 2.—A deceased woman has left her brother’s son and
her husband’s sister’s son.  Which of these will be the heir

A —Her brother’s son appears to be the nearest heir.
This opinion is founded upon an inference drawn from
the order of relatives who are authorized to perform the
funeral ceremonies of a deceased woman. This order com-
mences with son, and conbinues by mentioning grandson,
husband, daughter, daughter’s son, husband’s brother,
cousin’s son, his daughter-in-law, father, brother, and
brother’s son —Dharwear, June 13th, 1853,

Avrnorimies.—(1) Dharmasindhu IIL £ 6, p. 1, L 10 (see Sece. 7,
. Introductory Remark, Note) ; (2) Mit. Vyav. £. 61, p. 1, L 14 (see
Chap. I'V. B. Sec. 61. Q. 1).

. Réuang.—According to the Mitiksharfi, the husband’s sister’s son
would inherit as the deceased’s husband’s Sapinda, see Chap. 1L, Sec.
15B. L (1), Q. 1, p. 498, According to the Vyay. May. there would be a
difference a.ccmdmg to bhe source of the []Il)pUI ty. Seecabove(d) Q.1

Q. 8.—~A man died, and hw:- w1f'e also died after him.
The man’s sister’s son, who lived with the wife, performed
the funeral rites for her. Will he or her brother be the heir?

A.—The man’s sister’s son will suceeed to the proporty,
provided it has been bequeathed to him. If the deceased
has left no will to that effect, her brother will be her heir
by law. He should take the property and perform the
funeral vites. In his absence the deceased’s nephew will be
the heir.—Ahmednuggur, June 22nd, 1848,

_Avrmorities—(1) Vyav. May. p. 169, 1, 8 £, ; (2%) Mit. Vyav. £ 61,
p- 1,1, 14 (see Chap. EV. B. Sec. 6 1. Q. 1, p. 520).
Renarg.—8ee the preceding case, (a)

() The husband’s family extends to the husband’s paternal
sunt’s son, according to Hwreemohun Sheba y. Sonatum Shaba, 1. L.
R. 1 Cal, 275,

19
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B. SECTION 7.—THE WIDOW’S SAPINDAS.
INTRODUCTORY REMARKS.

1. 'The question, whether on failure of all relations on the hus-
band’s side, the widow’s father’s family is entitled to inherit her
property, if she had been married according to one of the approved
rites, is still more difficuls to decide than those regarding the hus-
band’s Sapindas. :

The Mitikshard is silent on this point; it mentions none of the
widow’s Sapindas as entitled to ipherit. The Mayldkha names a few
(six) among the heirs who suceeed to Stridhana proper on failure of
the husband, but before the hushand's Sapindas. (a)

2. Though theleading aunthorities thus seem to give no encourage-
ment to the doctrine that the widow’s Sapindas inherit after those
of the hughand, the Sstris novertheless declare unanimonsly thas
such is the case. They quote as authorities chiefly Maylkha, p. 140,
L. 1(a), and p.159, 1. 5 (), where, in both passages, the verse, Manu
IX. 187 (quoted in full in Chap. IL. Sec. 14 1. B.&. 1, Q. 1, p. 481) :—
“T'o the nearest Sapinda the inhervitance next belongs,”’ &c., is
quoted. See Mit. Chap. IT. Sec. 3, p. b, note.

In the MAnava-dbarma&fistra this verse refers to the succession to
a separate male’s estate, and the MayQkba guotes it, p- 140, 1. 1, ()
in this sense, in order to prove the right of the sister to inherit her
brother’s property. Bat in the Mayikha, p. 159, 1. 5, (¢) it iz applied
also to the succession to a woman's property, and Nilakantha uses if
in order to prove that the Stridhana proper of a childless widow, who
was married according to an approved rite, goes not to the hus-
bLand’s neavest lkinsmen, as the MitAkshard states, bub to her ouwn
nearest Sapindas in the husband's family. Hence it is evident that
Nilakantha took the ahove-mentioned verse of Manu to be a general
maxim, applicable to all cases of inheritance—a proceeding perfectly
in harmony with the principles of the Mimamsé, which rules the in-
ter preta.t.lou of the Smritis. (cl) The Séstris, therefore, by applying

(a) Vyav. Wluy Chap. 1V. St.L 10, ¢k 80, Borradaile ; and Intro-
ductory Remarks to the preceding Section, ol. 3. See Bk. I. Chap.
II. Sec. 15, Introdnotory Remarks.

() Chap. IV. Sec. 8, p. 19 (Borr. p. 106; Stokes, H. L. B. p. 80).

(¢) Chap. IV, Sec. 10, p. 28 (Borr. p. 128 ; Stokes, H. L. B. p. 105).

{d) Compare the language of the Privy Conncil in €. Ohinfamun
Singl v. Musst, Nowlulho Konwari, L. R. 2 In. A. at p. 272 ; Vyay.
Maytkha, Chap. 1V, Sec. 8, pl. 11 ; and Mitdkshard, Chap. L. Sec. 2,

pl. 4
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it to the case of a widow whose husband’s family ig extinef, have
only followed the example of Nilakantha, and in no wise departed
from the general rules of interpretation. The chief objection which
could be raised against the correctness of their view, would be that
the list of heirs given in the Mit. and May. must be considered
exhaustive, '

3. Before touching upon this latter point, it will be advisable to
take into consideration some obther circumstanees which make it
probable that the widow's own Sapindas inherit on failure of the
husband’s kinsmen.

Tor though a woman by marriage loses her place in her father’s
family, and many of the rights and dnties whieh her parents and her
. kinsmen in her father’s family possess over her, or have to fulfil

towards her, are suspended, it appears that on extinction of the hus-
band’s family these same rights and duaties revive. Thus the right
or duty of guardianship over a female is vested after marriage in
the husband, his sons, and his Sapindas successively.(a) Bub if the
husband’s family becomes extinct, it reverts to her parents and their
kinsmen, not to the king, who takes the place of guardian only on
failure of both families. (b)

‘In a similar manner the duty of performing the last rites and
funeral oblations for a widow falls first on the husband’s kinsmen, on
failure of them on the widow’s own relations, and lastly on the king (e}

(a) Seeabove, Introd. to Blk. I. Sec. 10, ox MAINTENANGE, ‘at pp. 231,
246 sg. Where a person claims the custody of a female minor on the
ground that she is his wife, and such minor denies thab she is so, Act
IX. of 1861 does not apply. The plaintift must establish his right by
a snib, Balmukund v. Janki, I. Ti. R. 3 All. 408, gee Act. XX, of
1864, Sec. 31, and as to the representation of the minor in suits Manok-
chand v. Nathu Purshotum, Bom. H. C. P. J. F. for 1878, p. 204 ;
Jadow Mulji v. Chagun Raichund, 1. L. B. 5 Bom. 300.

(¢) Ses Viramitrodaya, quoted in Chap. IL. Sec. 64, Q. 6, and Mit.
Achfira, f. 12, p-1, 1. 6:—Forit is declared “On failure of relations
on bobh sides (the husband’s and the parents’), the king becomes
the supporter and master of a female’” So Narada, Pt. II. Chap.
XITI. 29.

In 0. 8. 894 of 1370 in the High Court, Bombay, on its original
side, a widowed sister’s maintenance was admitted by brothers as a
charge on the ancestral estate.

(¢) Dharmasindhu ITI. Utbarvirdha, £ 6, p. 1, 1, 10.—

#(The persons anthorised to perform the funeral oblations) fora
married female are, on failure of her son, the son of a rival wife ; on

e



“As then the widow’s kinsmen would, but for her marriage,
undoubtedly have the right to inherit her ostate on account of their
blood relationship, it seems not unreasonable to suppose that this
right may revive on failure of the persons who barred it.

The objection which might be raised against this view, that the
silence of the Mitdkshard and of the Maydkha regarding the rights of
the widow's blood relations, is equivalent to a denial of these rights,
cannot be sustained, since the lists of heirs given in the tivo law books
are not exhaustive. For neither the persons connected by spiritual
ties with the widow, .e. the husband’s ﬁ.chﬁarya and pupil, nor the
Brishmanieal community in the case of a Brahman widow, nor the
king in the case of other castes, are mentioned as heirs, though their
eventual rights to the inheritance would not he disputed by any
Hindd lawyer.

4. If therefore the right of the widow’s own blood relations revives
on failure of the hushand’s Sapindas, it seems nataral to allow them
o succeed in the same order as they 'would have done before her
marringe, and to place the mother first, next the father, after him the
brothers, and the rest of the Sapindas aceording to the nearness of
their relationship. (1) (See Mithlshar, Chap. II, Sec. 3, p. 5, note;
Stokes, H. L. B. 448).

In conformity with this principle, and according to the maxim
that Sagoatras inherit before the Bh innagotra-Sapindas, (8) the Ques-
tions belonging to the fol lowing section have been arranged thus i—

L. Sapindas in general. 1
IT. Sagotra-Sapindas, o, mother ; b, brothet, &e.
- III. Bhinnagotra-Sapimndas.

Q. 1. A daughter of a Parades! Brihman and her
Imsl:mnd,-' lived with him, The husband subsequently ran

failure of him, her grandsons and great-grandsons in the male line ;
on failure of them, the husband; on fuilure of him, the daughter; on
failure of her, the daughter’s son ; on failure of him, the husband’s
brother ; an failure of him,,-t-}m husband’s brother’'s son ; on failure of
* him, the daughter-in-law ; on failare of her, the father; on failure of

the father, the brother; on failure of him, the brother's son, and the
other (Sapindas) who have been wmentioned before.” :

(@) See Chap. 1V. A. pp. 501 s,

(B) See Introductory Remarks, Chap, I'V. B, Section 6, para. 4, p.
519,
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ay. The father bad given some ornaments to his
daughter. Afterwards both the father and his daughter
died. There is neither the husband nor a son of the dangh-
ter, and the question is, whether the separated rélativesof
her father shonld be considered her heirs.

A.—The husband and his relatives are the heirs to the
property of a woman who has neither a son nor a daughter.
In the absence of the husband and his relatives, the woman’s
mother and father, or their relatives, are the heirs. The
father’s relatives mentioned in the question arve therefore
the heirs of the deceased woman.

Khandesh, September 9th, 1851,

Avrsorires.—(1) Mit. Achdra, £. 12, p. 1, L. 4; (2) Mit. Vyav. £. 60,
P i k6 (B el poady 112y ()Vyfw M.xyp 1-11011(888
Chap. II. Sec. 14 1. A. 1,Q. 1, p. 464),

@, 2.—When there are two “ Sapinda ” kinsmen(a) of a
woman having equal relationship to her, how will they
inherit the property ?

A.—Each of them should receive an equal shave.
Dharwar, 1846.

Avrnorities.—*Vyayv. May. p. 140, 1. 1 (see Chap. IT. Sec. 14 T. A.
1, Q. 1, p. 463).

II.—SAGOTRA SAPINDAS.
a.~THE MOTHER.

Q. 1.—A woman died, Her parents applied for a certifi-
cate of heirship. Her four separated nephews, of whom the
eldest is the guardian of the three under age, preferred a si-
milar application, Subsequently the parents suborned the
eldest nephew. He now states that he cannot prove his

(a) This word means the relations oftlte game l)lood and is, in the
legal phraseology of the Hindis, limited to those who can trace théir
descent to one common ancestor so far as the seventh degree, either
through males or females. (S@stri’s Rem.)
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re thlonshlp to the deceased, and that he is a distant relation.
He further admits that the deceased’s father is her heir. Can
this admission affect the rights of the minors under his
protection ?

—The nephews are not heirs of the deceased. Of the
parents who have applied for vecognition as the heirs of the
deceased, the mother must be considered the first heir. The
father will be the heir only in the absence of the mother.
There can be no objection to the withdrawal of the claim
advanced by the eldest nephew on bebalf of himself and his
younger brothers. e and the parents may have come fo
an understanding about the matter.

Alvmednuagur, April 11th, 1851.

Avrroriries.—(1) Vyav. May. p. 159, 1. 5 (see Auth. 8); (2%) p. 140,
J. 1 (see Chap. II. Sec. 14 1. A. 1, Q. 1, p, 463); (3) Mit. Vyav. f. 47, p.

2,1.15.
[Nore.—The kind of property in dispute is not stated.]

II. b—BROTHER.

€). 1.—When there is no relation of a deceased woman on
the side of her hushand, who will be her heir—her two ufe-
rine brothers or her sister’s son !

A.—The uterine brothers.—Poona, February 29th, 1848,

Avcnorrries.—(1) Vyav. May, p. 159, 1, 3; (2) p. 159, 1. 5;(3)
p. 140, L. 1 (s¢e Chap. IL. Sec. 14 1. A, 1, Q. 1).

Reaanks.—In Hurrymolarn Shaha v. Shonatun Shaha (a) (Bengal
law), there is a case in which a deceased woman's brother was declared
heir in preference to her husband to property presented to her by the
hushand’s paternal aunt’s son. This would accord with Vyav. May.
Chap. IV. Sec. 10, p. 18, 27, but not with the MitAksharf, Chap. 1T,
Sec. 11, p. 2,11,

II. e —HALF-BROTHER.

€. 1.—Can the step-brother of a deceased woman be her
heir ?

(@) L L. R.1 Cale. 275.
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A.——When there is no one of the family of the husband of
the deceased woman, her parents will be her heirs. If the
parents are dead, any one belonging to the family of the
parents will be her heir. The half-brother, therefore, is her
legal heir,—Dharwar, September 23rd, 1851.

Avrnoriries.—(1). Vyav. May. p. 159, L 3; (2) p. 140, 1. 7;
(8%) p. 140, 1. 1 (see Chap. 1L See. 14 L. A. 1, Q. 1, p. 463).

Q. 2.—A woman died. Can a half-brother be her heir ?

A.—According to the Mitakshard and Dharméibdhi, when
there are neither children nor husband 'of a woman, the
Sapinda relations of her husband become her heirs. When
there are no Sapinda relations, the woman’s father and
his relations become heirs. If there are no relations of
her husband, her half-brother will be her heir.

Dharwar, September 23rd, 1851.-

Avrnonrries.—(1) Vyav. May. p. 169, 1. 3 (sea Auth. 3); (2) p. 134,
1.4 (3%) Mit. Vyav. £. 61, p. 1, 1. 12(see Chap. IV. B. Sec. 6, L.
Q. 1, p. 520).

II. d.—BROTHER'S SON.
Q. 1.—Can the sons of a fitll brother of a deceased woman
be her heir ? : /
A —Yes.— Ahmednuggur, June 7th, 1853.
Avrnoriries.—(1) Vyay, May. p. 159, 1. 3; (2) p. 159, L 5; (8)
p. 140, 1. 1 (see Chap. IL. Sec. 14 L. A. 1, Q. 1, p. 463).

Q. 2.—A man granted a pieco of land to his widowed
daughter for her mainfenance. The daughter afterwards
died. There is none of her kin, but there is a son of her
uterine brother. The question is, whether he is the heir ?

A.—If there is none of the deceased woman’s kin, her
uterine brother's son is her heir,

Ahmedabad, February 15th, 1841.
Avrmomring.—(1) Vyav. May. p. 134,1.4; (2) p. 140, 1. L(sea Chap.

1L Sec, 14 I, A. 1, Q. 1, pi 463).
69



HE’IRS o FENALES (MARRIED), [ox.t0mrv.s,s 7@' /

IL e.~HALF-BROTHER’S SON.

Q ) ---A ma-n dm& and his moveable as well as immove-
able pwpeljby_ passed into the hand of his wife. She had no
children. She had allowed her mother, half-brother, and
elder sister'to live with her. About four years afterwards,
the widow died. There was no member of the family of her
husband then living. Her property fell into the possession
of her sister. Afterwards her mother, step-mother, and
sister died. The sister’s nephew and the son of the half-
brother are now alive. Which of these is the heir of the
deceased woman ? _ :

4.—The nephew of the woman’s sister (a) cannot inherit
the property. The son of the half-brother is entitled to it.
Ahmedabad, May 31st, 1845.

Avrnoriries.—(1) Mib. Vyav, f. 58, p.' 2,1. 165 (2) Vyuv May.
p. 10, 1. 1 (se¢ Chap: II. Sec. 14 1. A, 1L, Q.- 1, p. 463).

H. f.—PATERNAL UNCLE,

Q. 1.—A widow died, leaving two relatives, a Bhicha (a
woman’s brother’s or sister’s son, and & man’s sister’s son),
and her father’s brother. The question is, which of these is
the heir ? .

A.—Her father’s brother is the heir.

Ahmedabad, Februarg 17th, 1858

Avriorrries.—(1) Vyav. May. p. 134, 1. 45 (2) p. 140, 1. 1 (see
Chap. II.Sec. 14 1. A. 1, Q. 1, p. 463). _

ReEMARK.—But only if the term Bhich# here means sister's son, o8
a brother’s son is o nearer Sapinda than the father’s brother.

II. ¢.—THHE PATERNATL, UNCLE’S SON.

Q. 1.—A woman of the Sfidra casto has no other heir than
a consin. Her husband is dead. Can the cousin be her

(a) This must apparently mean a son of another sisber, nephew
therefore of the deceased.
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heir ?  If there are three cousins can one of them who has
applied to be recognized as heir be considered her heir ?

A.—All-the three cousins have equal right to be the heirs
of the woman. -——Ak;ﬂerimcggua, January 31st, 1854.

© Avraorrties.—(1) V}aw May. p. 1591, 8 (2) p, 168, 1651 (8) -
p. 140, 1 l(seBOhap I Sec. 14 T.A. L, Q. 1, p 463).

III;—-—BHINNAGO"I:RA SAPINDAS OF THE Dmcmsﬁn’a' FA]!III;Y.
: a.—THE SISTER’S SON.

Q1. —Can & man inherit thc property from h18 mobher 8
decensed sister ? :
A.—If there is no other heir, he ocan.
Dharwar, Januwary 26¢h, 1850. . _
Avrtnorirris—(1) Vyav. May. p. 160, k4 (sce Ghap, IV B. Sec 8,
TIL B, Q- 1); (2*) p. 140, 1. 1 (see Chap. IT. See. 14T A. 1, Q. 1, p.463).

- Rewark.—A divided brother is preferred, notwithstanding the sis-
ter’s som, was acknowledged and recognized as the adopted son of the
deceased brother, but without ceremonies of adoption (a), i

.

,/;'

A

Q 2.—A Kunabi woman ]ns dl(d. Hei sister’s son sur-
vives.. The deceased made, no gift in his favour. Can he
be her heir according to the Sastra:? :

A.—Tt appears that the property left by the deceased is .
her Stridhann, and that her sister’s son is entifled to if, even
though there be no will left to that effect.

Ahmednuggur, February 22nd, 1847,
Avrnorrries.—(1) Vyav. Ma}' p. 160, 1. 4 (fee Chafi TV. B. Sec: 6,

IL b. Q. 1) (2) p. 159, 1. 5 (see Chap. I1I. Bec. 14 1. A. 1, Q =
p. 463); (3%) p. 169, 1. 8. ;

I 5—MATERNAL UNCLE'S SON.

Q. 1.—A widow died without issue. Her mother’s bro-" ’
ther’s son has apphed to be put in pumessmn of her properﬁy, :

(a) Blagvan v, Kald Shankar, I. L. R. 1 Bom. 641:

&
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consisting of gome land, &c. The deceased widow had
obtained the property from her mother’s brother, and there
are no nearer relations of the deceased. Should the appli-
cant, under these circumstances, be put in possession of the
property ? _

A —There is no nearer reolation of the deceased ; the
applicant, though of & different Gotra, is a Sapinda relation.
He is therefore the legal heir of the deceased.

Ahmedabad, June 80th, 1851.

Avraoriries.—(1) Vyav. May. p. 140,1. 1 (see Chap. II. Sec. 14
L.A.1,Q.1, p. 463) ;(2) p. 134, 1. 4; (3) p. 140, L 6.

III. ¢.—THE SISTER’S DAUGHTER.

. 1.—Is a sister’s daughter the heir to a deceased
woman, there being no near relative ¥
A —Yeos.— Dharwar, June 11th, 1853.

Avnmoriry. —Vyav, May. p. 143, 1, 1,

Q. 2—A man died, leaving two daughters. One of them
died, leaving a daughter. The other also died afterwards.
The question is, whether the daughter of the first deceased
danghter can inherit the immoveable property of the
deceased ?

A.—The daughter who died last has left no children. Iler
sister’s daughter cannot claim the right of inheritance. The
order of heirs laid down in the Sistra does not mention a
danghter of a sister. Thatorderstates that, when there are no
near relatives to be found, the Gurn and others become heirs.
A Bréhman’s property is sacred, and the Raji or Govern-
ment of any country is prohibited from taking it under any
pretence whatever.,—Surat, March 23vrd, 1850,

Avrorrrres—(1) Mit. Vyav. f. 85, p. 2, 1. 1 (Coleb, Mit. 324;
Stokes, H. L. B. 427); (2) £ 59, p. 1,1.9; (3) £. 45, p. 2, 1. 8. .

Rusarks.—1. The Sdstri mistakes the case for one regarding the
succcssinn to a man's {ITD[J[-H'ty.

2, For the correct answer see the preceding case.
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Q. 3.—Two brothers effected a partition of their landed
property ; afterwards one of them died. The son of the
deceased held his father’s share for some time, and died.
His sister succeeded him, and after having remained for
somo time in the possession of the share, died. The ques-
tion is, whether the daughter of the sister or the son of the
sister-in-law of the father of the deceased is the heir ?

A.—The uterine sister who inherited the property of the
uterine brother died. The rights of inheritance will now
descend to the daughter of tho other sister.

Surat, December 7th, 1846.

AUTHORITY.—*Vyay. May. p, 140, 1. 1 (see Chap. IT. Sec. 14 1. A.
1, Q. 1, p. 463.

Q.‘ 4.—Who will inherit from a deceased wom.a.n, her
gister’s daughter or her sister’s son’s widow ? o

A.~The sister's daughter is entitled to inherit. It is to
be remarked that when there are two heirs, a danghter and
a son, to Stridhana, the danghter has the priority of claim.

Alwmedruggur, August 13th, 1847.

Avrnorrry,—Vyay. May. p. 140, 1. 1 (sce Cha.p IL. Sec, 14 I. A. 1,

Q. 1, p. 463).

Resarg.—The preference of daughters to sons only takes place in
cases where they inherit from their mother. The right of the de.
ceased’s niece rests on her proximity.



HEIRS ACC, TO CUSTOM OF SECIS, &¢,  [BK1,¢

CHAPTER V.
CASES OF INHERITANCE DECIDED BY THE
CUSTOMS OF CASTES OR SECTS. (a)
SECTION 1.—HEIRS TO A GOSAVL.
InTrRODUCTORY REMARKS,

The Bradhmanical law, Mr. Ellis points ont, (5) never obtained more
than a qualified dominjon in Soufhern India. TIn the Bombay Pre-
sidency the collections of Mr. Borradaile and Mr. Steele show that

(a) An instance of the flexibility of customary law, while yet unem-
bodied in decisions formally recorded, is to be fonnd in the case of the
Milis (Moghreliya) at Surat. When guestioned by the Judge they
answered that a marrizge might, amongst them, be dissolved at the
desire of eibher husband or wife. Hither gome practical inconveni-
ence arose or the moral perceptions of the easte became more refined ;
g meeting of the caste was held, and it was vofed unanimously that
divorce should not in future be allowed except for powerful reasons
recognized by the caste panchayat. This was communicated in
answer to one of Mr. Borradaile's inquiries, MSS. Bk. G, sheets 29,
30, A recent change of custom was recognized, thongh it was not
necessary to base the deeision upon it, in Musst. Radiyat v. Madhow-
jee Panachund, 2 Borr. 740. According to the notion generally en-
tertained by the Shstris that customs, where not plainly repugnant to
the seriptures (Gaut. Chap. XI. para. 20 ; Apast. Transl. p. 15), may
be regarded as resting on some lost Smriti (Ap. Tr. p. 47), the
preference of conflicting Smritis may be determined by usage. See
Viram. Transl. p. 127 ; Coleb. Dig. quoted in the Ufpat case, 11 Bom.
H, C. R.at p. 267; M. Miiller, H. A. Sangk. L. p. 53. Macnaghten,
H. L. p. 102, says the custom of Niyoga and consequentlegitimacy of ¢
the Kshetraja son is still preserved in Orissa. Buf besides its con-
gervative faculty custom has had to be recognized where it plainly
abolished the ancient law, as in the very case of the Niyoga just
mentioned (see Mit. Chap. L. Sec. 8, p. 4), and the unequal partition
preseribed or allowed by the Smritis bubt condemned by usage (see
Virara, Tr. p. 61). Mitramisra (Viram. Tr. p.107) places the anthority
of custom so high that he declares what is illegal in one generation
may by usage alone be made legal and even obligatory in anobher.

(b) 2 Str. H. L. 162
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" many casto usages have been preserved contrary to the rules of the
» Smritis, designed generally or chiefly for the gnidance and control
-“of the Brihmans. The tendency to adoption of the ceremonies and
legal ideas of the higher castes by those of a lower order has already
. been noticed. (¢) Bub many differences still subsist which make it
‘hazardous to apply the rules of the Sdstras to the legal relations
and transactions of any but the higher castes in the spheres of
. stabus and of family law, of adoption and of inheritance. But few
cages of this kind appear as the subjects of questions to the Sistris,
becanse being regarded ns matters of specinl enstom, such questions
as arose were disposed of on the evidence given in each case. A
.+ collection of such cases might have been made from the records of
.. the courts, but it would have been a work of considerable time; and
i meanwhile a process of gradual assimilation has been going on
which is on the whole beneficial. The rales of the different religious
orders based generally on a real or fancied analogy to those of Brih-
mat ascebics have frequently been submitted to the Sistris, and a
general idea of the law of inheritance prevailing amongst their mem-
‘bers may be gathered from the cases here collected.  But in litigation
concerning any matha or community it must be borne in mind thab
. ib is the customary law of the particular class or instibution that
“ must govern the decision, rather than general rules deduced from

Nilakantha, V. M. Chap. I. para. 13, points to many infringements of
the seriptural law warranted by custom, and even goes so far as to
. mainfain that its approval may exempt harlotry from penance. The
#_necessities of social existence have thus forced the Commentators by
. degreos from the position of uninquiring submission to the lotter of
inspired precepts, and a sufficient, authority can now be found within
the Hindf law itself for a rational development of its principles in
accordance with the improved moral conscionsness of the castes (see
Mathwra Naikin v. Esu Naikin, 1. L. R: 4 Bow. at pp. 561, 567, 570).
The sole choice is nob between a retention of every rag of usage
which the community has outgrown, and the adoption ofa wholly
foreign system ; the conrse is open of a gradunal amelioration of the
indigenous law in harmony with its fundamental notions, and with
the modified conception of these induced amongst the Hindds them-
selves by the exigencies and the new standpoints of each stage of
social progress. The customary and case law of England has been
formed under influences substantinlly the same as those just indicated,
and a remarkable analogy may be observed between the view of
custom as derived from lost Smritis and custom in England as
Statute law worn out.
(@) Above, pp. 9, 426.



& 552 HEIRS TO A GosAvi, [

 the practice of other orders or societies. (@) This is the necessary
qualification to the somewhat broad statement of Mr. Colebrooke ab
2 Str. H. L. 181.(4)

According to the statements made by the Gosivis to Mr. J. War-
den (see Steele’s Law of Caste, App. B. p. 64 4F.), the members of this
order living in 'Western India consider themselves as Sannyfsis,
following the rules of Sankarfchrya, and pretend to obey the laws
of Manu and other Dharmasistras. (¢) Though it would therefore
seem that cases of inheritance to their property should be decided
according to the rules of the Dharmasistra on the succession to the
property of a hermit, and though the answers to the following Ques-
tions show this to have been also the opinion of some of the Law
Officers, (d) it nevertheless cannot be allowed that such a proceeding
is in accordance with the general principles of the Hindd law. For,
though on account of their retirement from the world, they are in a
positiuu analogous fo that of the Sannyfisis, the Gosivis cannot claim
to be Sannydsis in the proper sevse of the word. The order of the
real Sannydsis is open, according to some authorities, to Brihmans,
Kishatriyas, and VaiSyas, according to others to Brahmans only. Tt
muy be entered at any time after the completion of the ceremony of
investiture with the sacred girdle. (¢) The Sannyfsi is bound to

(@) See the cases cited above, Introd. p. 201,

(b) See also the Utpdt case, 11 Bom. H, €. R. 249, and the Naikin
cagse, I. L. R. 4 Bom. 545,

{¢) Difterent statements are given by H. H. Wilson, Works, Ed.
Rost, Vol. 1. pp. 167—169, and passin.

(d) They are considered as real Sannyfisis also, Gungapooree v.
Mugst. Jennce et al, 9 N. W. P. 8. D. A. R. 212; Sungram Singh v.
Debee Dult et al, 10 ibid, 477. S

(¢) Nirpayasindhu, Par. IIL, Uttarfrdha, £. 51, p. 2, 1. 9:—An-
giras— A person who knows (the Vedas) may enter the order of
the Sannyisis, whether he be a Brahmachérf, a Grihastha or Vana-
prastha, whether he be sick, or suffering............ Vijifine$vara
(Mit. Pray. f. 25, p. 1, 1. 10) and the rest say that a Brihman alone
hasa right to enter on this (order of the Sannyfst), on account of
this inspired text of Jibdls:—¢Brihmans become Sannyasts,’ and
hecanse Manu says :—* Having reposited the sacred fires in his mind,
the Brahman should leave his house and enter the order of the San-
nyfisis” And therc is another verse to the same effect:—* It ig
said that for Brithmans four orders are ordained in the revealed texts,
for Kshatriyas three, for Vaidyas two, and for Stdras one.’ But the
members of the three (twice-horn) classes have also a right (to enter
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keep the vow of chastity and to renounce all transaction of business.
The Gosdvis on the contrary receive among bheir number Sadras (a)
also and women; who have no rvight to become Sannyfsis. They
noglect the performance of the Samiskfras or initiatory rites. Con-
cubinage is allowed by their custom, and some marry. (6) Lastly,
many are engaded in trade and other worldly business. (¢)

Tl i

It thus appears that it is impossible to consider them Sannyfisis
in the sense of the Hindd law, and consequently to subject them to
the laws of this order. It is equally impossible to place them under
the laws of the Gribasthas or householders; as some Sastris have
done, since a very great number have no family ties and live in the
Mathas as members of coenobitic fraternities; and others, though
married, adopt pupils: Now; in all eases, where a section of the
Hind commuuity places itself by its customs or opinions in opposi-
tion to orthodox Hinddism and its law, the Hindd legislators allow
disputes between its members to be judged according to its law or
custom. (d)

Thus the king is directed to uphold the customs of the castes, (¢)
of the PAshandas, ov heretical sects, and of the Naigama orfhodox
gects. (f) The castom to be followed in the case of particular insti-
tutions is in general that of such institutions as proved by testimony.
The eustom in order to be recognized must apparently be one not
obviously bad or injurious to the institution to which it is attributed.
See below, Sec. 1. On the same principle of guarding the inferests
of the foundation it hag been held that in the case of a Trusteeship
held in heritable shares by several families, though a father could
relinquish his right of management to his son, the son could nof
join in an alteration in the constitution of the Trust. Nor could a
majority of the trustees bind a minority by an agreement to increase
the number of trustess.(g)

the order of Sannydsis), since it is declared in the Kdrmapurdna :—
¢ A Brhhman, a Kshatriya, or a VaiSya should leave his house and
enter the order of the Sannydsis.’”

(a) Steele, Law of Caste, App. B, clause 24.

(B) Stecle, Liaw of Caste, App. B, clauses 29 and 42.

(o) Steele, Liaw of Caste, App. B, clause 14.

() See Bhdw Ndndji v. Sundrdbdi, 11 Bom: H, . R. 249,

(¢) Vyav. May, p. 7, 1. 1; Borradaile 7; Stokes, H. L. B. 15.

(f) Vyav. May. p. 206, L. 1; Borr, 176, 177 ; Stokes, H. L. B. 141;
Mit. Vyav. £.78, p. L,1. 6. ;

(¢) Kiyipaitu A. Navayan Nambudri v, dyikotillatu S. Nambudyi,
1. L. B. 5 Mad. 165.

70 &
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Under these cirenmstanoces it would seem advisable to place the
cases veferring to the inheritance to Gosivis under the rnles which,
according to their statements to Mr. Warden, contain their law of
custom. (¢) Hence in some of the remarks on the following cases,
instead of the authorities from the Law Books being quoted in fall,
references have been given to the paragraphs of Mr. J. Warden's Re- -
port, and to Steele’s Law and Custom of the Hindoo Castes.

The following staterment however may be quoted as describing a
custom which with slight local yariations governs the succession to
Sannyfsls throughout the greater part of India. ‘It has been laid
down by the late Sudder Dewanny Adawlat that amongst the gene-
ral tribe of fakirs called saniasis.........a right of inheritance strictly
so speaking to the property of a deceased guru or spiritual preceptor
does nob exist; but the right of succession depends upont the nomina=
tion of one amongst his disciples by the doceased gurw in his own
lifetime, which nomination is generally confirmed by the mahents of
the neighbourhood assembled together for the purpose of performing
the funeral obsequies of the deceased. Where no nomination has
been made the succession is elective, the makants and the principal
persons of the sect in the neighbourhood ehoosing from amongst
the diseiples of the deceased gurw the one who may appear to be the
most qualified to be his successor, installing him then and there on
the occasion of performing the funeral ceremonies of the late

qurte.” ()

In some instances the religious services performed by Gosdvis or
Vairfigls in chargo of temples are rendered on the yoluntary prin-
ciple. The temple is the property of acaste or section of a caste,
whose representatives control the expenditure of the funds, pay the
gury, and appropriate the surplus proceeds of the endowment and
offerings for caste purposes. In such cases the guru holds his place
for lifo and during good behaviour, but has not a property in his
office or in the emoluments. His nomination ofa cheld as his succes-
sor has no special force, but is generally respected by the caste if he

(¢) Compare also Nirunjun Bharihes v. Padaruth Bharthee et al,
N. W. P. Repts. of Sel. Cas. 1864, Pt. I. p. 512.

(b) Madho Das v. Kamta Das, I. L. R.1 All at p. 541 Sugan
Ohand v. Gopalgir, 4 N. W. P. R. 101, excludes a cheld who deserts
his guru. On the subject of sacerdotal privileges and superiority,
see Ramasawmy Aiyan el al v. Venkata Achori et al, 9 M. I. A, 344;
and Kashi Bashi Ramlinga Swamse v. Chitwmbernath Koomar Swamee,
20C, W. B. 217,
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was himself held in esteem. («) As to the formal expression of the
will of the caste or its representatives in these and other éases re-
ference may be made to Steele, L. €. 124 ss. The inhabitants of a
village or of a quarter of a town sometimes erect a matha or temple
—a practice often commemorated in inscriptions.(b) The position
of the officiating worshipper or gury in such cases varies according
to the terms of his institution; but he is generally removeable for
misconduat. (0)

SECTION 1.
I. To a» Mang Gosivi.
a.—THE DISCIPLE.

" Q. 1.—Can a disciple succeed to the property of a de-
ceased Crosavi?

A.—A disciple is the heir of a Gosivi, and therefore can
succeed as such.—Ahmednuggur, 1845,

Authority not quoted.

Rexark.—See Stesle, Liaw of Caste, App. B. para. 20. (d)

Q. 2.—A Gosivi died.  There is a disoiple nominated by
him ag his successor. Can he suceeed him ?

A.—The Gosivis and Vairdgis should he regarded as
Sannyisls of the lower castes, such as Sfidras and others.

(a) His nomination is in other cagses held binding. See Steels, L.
CLa8Ty

(&) As fot instance the one described in Ind. Antiq. vol. X. p. 185 ss.

(¢) See deharji Lallu Ranchor v, Bhagat Jetha Lalji, Bom. H. O.
P. J. 1882, p. 374.

(d) Succession to ascetics is hased wholly on personal association,
Khuggender N. Chowdhry v. Sharupgir Oghorenath, T. L. R. 4 Cale.
943, An agcetic cannot alter the sucession to an endowment, Mohunt
Rumundas v. Mohunt Ashbul Pass, 1. ¢. W. R. 160. He cannot impoge
restrictions on his successor contrary to the custom, such as disposing
of the Mohantship by way of reversion, Greedhari Doss v. Nund Kissora
Doss, 11 M. T. A. 405. The general rules of succession are given in
the Smriti Chandriké, p. 122,

The trustee of a religious endowment may not alienate or encumber
ib except under special circumstances, See Q. 4. Bem. 2.
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Tha person who claims fo be the heir is a disciple nominated
by the deceased. His claim therefore should be recognized.

Ahmedabad, September 15th, 1853,
Avrnonirres.—(1) Vyav. May. p. 184, 1. 4; (2) p. 141, 1, 7.

Remarks—1, The Guru must nominate a chelf ag successor, and:
this must be confirmed by the mohants. (@) For the succession of a
chel inthe Srivak sect, sea Bletaruk Rajendrav. Sook Sagur et al.(b)
For a joint succession of two chelds, Gopaldas v. Damodhar. (o)

2. Stdras cannot become Sannydlsis in the sense in which the
word is used in the Dharmadfstras. See Introductory Remarks.

#.  See also Steele, Law of Caste, App. B, para, 20,

Q. 8.—Is a disciple or a Gurubhaf of a Gosivi his heir ?

4.—If the Gurubhdf is separate the disciple will be the
heir. If he is united in interests, he and the disciple will be
the equal heirs.—Khandesh, July 3rd, 1854.

AUTHORITIES.—(1) Vyav. May. p. 131, 1. 8; (2) p. 134, 1. 4.

Remark.—See Steele, Law of Caste, App. B, para, 20; Mahdo Das
v. Kamia Das. (d)

Q. 4.—A Matha of a Goséivi had always been in charge of
disciples succeeding one another. Shounld it remain with a
disciple or a relation of the Gosavi ?

A.—The Sastras contain no provision regarding the matter.
The custom of the sect should therefore be inquired
_ into,—~Poanw, December 29th, 1847,

Avtnoriry.—Vyav. May. p. 7,1. 2 (see Chap, I1. Sec. 13, Q). 9,p.462.)

Remarks.—The Matha should pass intothe possession of the disciple
if he wag nominated by his Gurn. If no nomination had taker place,
and there are several disciples, they or the Dasnfiméh will elect s suc-
cessor. See Steele, Law of Caste, App. B, paras. 18, 19, 20.

(a) Atmanund v. Atmaram, N. W. P. 8. A. R. for 1892, P 462.

(&) 1 Borr. R. 320.

(¢) 1 Borr. R. 439,

(&) I. L. B. 1 All. 539,




L

2. In Rajah Vurmah Valia v. Ravi Varmah Mutha, (@) the Judicial
Committee say :—* They conceive that when, owing to the absence of
documentary or other direct evidence of fhe nature of the fonndation,
and the rights, duties, and powers of the trustees, it becomes neces-
sary to refer to nsage, the custom to be proved must be one which
regulates the particular institution.” Reference is made to the case
above, Q. 1, and approval given to Peacock ¢, J,'s dicbum in that case,
that “each case must be governed by the usage of the patticular
mohantee.” The Rameswara Pagoda case (b) also is referred to.
**The important principle.......,,is to ascertain ......... the special laws
and usages governing the paricular community.” .

In Sammenthe Pandara v, Sellappa Chetti (¢) the origin of mathas
is discussed, and the daties and powers of the superiar described in a
way assigning to him in Madras a somewhat larger discretion than is
recognized elsewhere.

3. Religious endowments are generally inalienable, but they may
be temporavily pledged for repairs and other NECeSSATY purposes.
See Prosunno Kumari Debya v. Golab Chapd Babu (d) ; Narayan v.
Clintaman (e); Khusdlehand v. Mahadevgiri ( I3 Mohunt Burm Su-
roop Dass v. Khashee Jha (g) s Malhir Salharam v. Udegir Guru (h) ;
and the remarks in Guandoji Bawa v. Waman Bawa. (1)

vsl.1a9.5.] PISCIPLE.

Q. 5—~1. A Gosdvi, having nominated two disciples,
died. Both these disciples lived in the Maths of their Gura,
The senior disciple nominated a disciple to succeed him.
The junior disciple was afterwards confined in prison on a
charge of murder, While in prison he nominated a disciple,
and passed to him a deed authorizing him to inherit his and
his Gurn’s property. On the strength of this document,
the disciple has filed a suit against the senior disciple, and
the man nominated by him as his disciple, for the recovery
of the property of his Guru. Is his claim admissible ?

(a) L. B, 4 1. A. at p. 83.

() L. R. 11. A. at p. 228.

(e) . L. R. 2 Mad. 175.

(d) L. B. 2 I. A, 145, 151,

(e) I. L. R. 5 Bom. 393.

(f) 12 Bom. H, C. R. 214.

(g) 20 C.'W. R. 471,

(k) Bom. H. C P. J. 1881, p. 108.
(%) Ib. p. 292, :
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2 What actions make a man Patita ?

8. What ceremonios should be performed on the occasion
of nominating a disciple ¢

A.—1. As the man was confined in prison for murder,
~ he must be considered a Patita. He has forfeited his right
of nominating a disciple, and a disciple nominated by such a
person cannot claim any property,

2. A man becomes a Patita by the commission of the fol-
lowing crimes :— (1) Stealing gold; (2) Killing a Brihman ;
(3) Drinking intoxicating liquors; (4) Having criminal
intercourse with the wife of one’s teacher, one’s sister, &c.;
() Burning a house; (6) Killing a man by administering
poison to him. There are some others besides those above
enumerated,

8. A person nominated a disciple must be one who is
not married, The Guru gets him shaved and communicates
“to him certain sacred words. The followers of the sect to
which the Guru belongs are informed of the intended nomi-
nation, The Sistra is silent on this subject, but the custom
requires these ceremoniss, and a disciple, duly nominated
with the customary ceremonies, becomes entitled to a share
of his Guru’s property.—Ahmedabad, June 2nd, 1845,

Avrimorrres,—(1) Mit. Vyav. f. 60, p.1,1. 135 (2) f. 60, p. 2, 1. 1;
(3) Vyav. May. p. 161, 1. 7.

REmarxs.—1. The acts for which a Gosiivi is outicasted are :—
Killing a cow, & Brihman, a woman, a Guru, or a child, and sexual
intercourse with other than Hindd women, Sea Steele, Law of Caste,
App. B, para. 30.

9. Regarding the ceremonies at the initiation of a Gosfvi, seealso
Steele, Law of Caste, para. 27.

3. Tmportance seems to be attached by some of the sects to a
written nomination of a cheld as successor to the guruship which,
once delivered, they consider irrevacable except for conduct produc-
ing spiritual incapacity.

4. Tn Greedharee Doss v, Nundkissore Doss Mohunt, (@) the Judi-
cinl Committee say :—* This seems to be clear, from all the evidence

(@) 11 M. I. A. at p. 429.
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in this case, as far as it has been brought under their Lordships’
attention,—that there cannot be two existing Mohants; that the
office canmdt be held jointly; and that, therefore, if there was a double
icon at all, it must have been a Ticea of the office in reversion after
the existence of the incapacity of Ladlee Doss to perform the duties.
But the evidence npon that point, and the law adduced apon the
subject before their Lordships, fail entirely to satisfy their minds
that any such species of investiture was according to the rules
and customs of these Mokants, or that any such Mokaniship can be
given in reversion.”

Q. 6.—A Gosavl had two disciples, one was born by a
kept woman, and the other was presented to him by another
Gosavi, The Gosivi, at his death, left no directions provid-
ing for his succession, and the question is who should suc~
ceed him ?

A.—~A virtuous diseiple should succeed. The son of a
kept woman cannot. A virtuous disciple means a diseiple
who is hospitable and civil to those who visit his dwelling.

Armednuggur, October 20th, 1859.

Avrnorities.—Vyay. May. p. 142, 1. 4 and 8.

Remark.—This answer would be right in the case of a real Sannyfst.
According fo thecustom of the Gosfvis, however, to whose case also the
authorities above quoted refer, natural sons may become disciples, and
inherit as such from their fathers. Ses Steele, Law of Caste, Appx. B.
paras. 20 and 20. See also Nardyanblirti v. Lavingbhdrti et al, (o)
which excludes the offspring of an adulterous connexion.

2. 'The purchase of a chelfl is in some cases recognized. See Coleb.
Dig. Bk. V. Chap. LV. Sec. 10, note. This, Colebrooke says, is not,
to be regarded as adoption but as resting on the special custom of
the caste. See 2 Str. H. L. 133.

Q. 7.—T'wo persons claim to be heirs of a Gosdvi of the
Maritha caste. The one isa “ Gurubha(”’ or a disciple of the
same preceptor. The other is a son of a kept woman of the
deceased, but adopted by him as his disciple by the ceremony
of tonsure (Mundana). Which of these is the proper heir ?

(@) 1. L. R. 2 Bom. 140.

I
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A.—Both appear to be the heirs, but the one adopted as
disciple seems to be the nearer of the two.

Rutnagherry, November 8th, 1845.

Authority not quoted.
Remanks.—See Steele, Taw of Caste, Appx. B, para. 29,

2. Thealleged disciple or shishya of adeceased Gosivi who sued
another alleged shishya in possession of the matha and estate for a
declaration of his own superior title must, it was held, pay the fee
proper for a suit for possession, the real purpose of the suit being
to obtain the propersy. («)

disciple. This being the case, a disciple married, and broke
through the eustom of the Matha. Can this breach of the
custom be held a bar to his right of inheritance ?

A.—A disciple, who conforms himself to the ¢ustom of the
Matha, and no other, can succeed.

Abmednuggur, August 14th, 1854,
Avrnonity.~—Vyav. May. p. 142, 1. 2.

Remanks.—The aunthority given by the Sastri refors only fo a real
Sannydsi, though the answer itself appears to be correct.

2. Both in the Dekkan and elsewhere the Gosfivis in some cases
marry and still are eligible to mahantship in succession to deceased
mahants. “The exception made (by Mr. Warden) must be extended
to other places than the Dekhan also. It has been proved that the
Bharti sect of Gosdvis in (Ahmedabad) the locality whence this
appeal comeg, very generally marry ...... and there is one if not two
instances of a married member of the Bhirti sect being a mahant of
a math.”

‘ The plaintiff having proved his snccession ag mahant ...... ...
we think that the burden of proving that the plaintifl’s subsequent
marriage worked a forfeiture of his office and its appendant property
and rights lay npon the defendants.”(4)

(a) Ganpatgir v. Qanpatgir, 1. L. R. 3 Bom. 230.

(8) Sir M. Westropp. C. J., in Gosain Surajbharti (Plaintiff in both
cages) versus Gosain. Rumbharti (Defendant in R, A. No, 11 of 1830),
and Gosain Ishvarbharii (Defendant in K. A. No. 12 of 1880), 1. L.
R. 5 Bom. at p. 684.



FEMALE DISCIPLE. ' 5}

. 9.—If a Gosiyi has got himself married, is he still to
be considered a Gosavi ?  Can he claim the right of inherit.
ing from his Gurn ? A deceased Gosévi had loft two dis-
ciples;—one of them is sufferiug from u discase, and the other
‘died leaving a disciple nominated by him. To whom will
the right of inheritance belong ? to the man afflicted with
disease, or to the disciple of a disciple ?

A.—The question of the legality or propriety of the mar-
riage of a Gosdvi should be disposed of by the king in
accordance with the usage of the sect. When a disciple is
suffering from such diseases as black leprosy and others,
and when he is in such a condition that he cannot be admit-
ted into the sect, he cannot claim the right of inheritance.
According to the custom of the sect, the disciple of a disci-
ple will be the proper person to inherit the property of the
deceased,—Ahimednuggur, October 26th, 1850.

Avtnoriry.—Vyav. May. p. 142, 1. 2 and 8.

Ruvanks.—1. Regarding the permissibility of the marriage, see
the preceding case.

2. Regarding the right of the disciple’s disciple to inherit fron his
Guru’s Gurn, see Steele, Law of Caste, App. B, para. 20.

I. b.—FEMALE DISCIPLE.

Q. 1.—A Gosavi who had no heir, nominated a woman ag
his disciple, Can she be the heir after his death ?

A.—According to the Séstras she cannot be the heir of
the deceased.— Dharwar, October 2nd, 1848,

Aurioriey.—Vyav, May. p. 142, 1. 4.

Remanks.—1.  Female disciples ave received by the Glosfivis, and as
il would seem, they also inherib their Guru’s property. Seo Stecle,
Law of Caste, App. B, paras. 21 and 20.

2. In the Reports of Selected Cases, Sudder Dewani Adawlut,
Novth~Western Provinces, Vol. IL. p. 235, it is ruled, that a female
disciple does nobt inherit, since, according fo the Hindi Liaw, only
males can take the property of their Gura,

7L 1

'
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I. ¢.—DISCIPLE'S DISCIPLE, ~

Q. 1.—A Gosévi died. There is a disciple of his disciple,
and some grand-disciples of the grand-disciple of his Gura.
The question is which of these will be the heirs of the
deceased 7

A.—The grand-disciple is the heir. If, however, the
deceased and the other disciples were united in interests, all
would be entitled to an equal share of the inheritance.

Khandesh, January 26th, 1854,
Avrioriry.—Vyav. May. p. 134, 1. 4.
Roxark,—Séz Steele, Law of Caste, App. B. para. 20.

Q. 2.—Should a man apply for the property belonging to
his Guew’s Gurn, can he have it ? :

A.—No,~—Dharwar, 1846,
Authority not quoted,

ReMARK,—See the answer and remark fo the preceding case.

I. d.—THE FELLOW-DISCIPLE.
Q. 1.—A Gosavl died. His Gurubhil is alive. Should
the property of the Gosiivi be considered heirless ?
A.~—The Gurubhi is the heir of the Gosévi.
Tanna, March 25th, 1850, :
AvrHoRITY.— Vyav. May. p. 142, 1. 4.
Remark,—The authority refors to a real Sannyfst.

Q. 2.—A XKinphiti Gosdvi had two disciples. They
both died, one after the other. A disciple of the first
deceased has applied to be recognized as heir of the one who
died afterwards. Is he the heir? -

A.—When a man in the order of “ Vinaprastha’ dies,
his Guru and others can inherit his property. When a man
dies in the order of Sannyasis his disciples become his
heirs. When a man dies in the order of Brahmachéri, his
Dharma-Bhéds or fellow-students can inherit his property.
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From this, it appears that a disciple, nominated according
to the custom of the caste by the one who died first, can
inherit the property of his Guru’s brother who died after-
wards.— Khandesh, dugust 28rd, 1850,

AvrHormy.—Vyav. May. p. 142, 1. 4.

Remsrx.—The authority and answer apply to the cage of & real
Sannyési,

vslreel] GURU’S FELLOW-DISCIPLE.

Q. 8.—Can a Gurubhafl of a Gurn of a deceased Goslvi
 be his heir ?
~ A.—No one can be the heir of a deceased Gosivi except
his Guru disciple or Gurubhéq.
Ahmednuggur, November 4th, 1846,

Authority not quoted.

Q. 4.—A Gosivi had two disciples. One of them no-
minated a disciple, the other had none. The latter died.
Can his property be claimed by the disciple of the former ?

A.—The Sistra does not recognize the heirship of a per-
son situated as above mentioned. He cannot therefore be
considered an heir of the deceased.

Poona, November 30th, 1853.

Authority not quoted,

I. e.~THE GURU’S FELLOW-DISCIPLE.

Q. 1.—A Gosavi hagdied, Will the Gurubhét of his Guru
be his heir ?

A.—The Sastra allows & man to acquire knowledge from
a person of a lower caste than himself. By the custom of
the country, a Gurn and a disciple stand in the same relation
to each other as & father and a son, and they become heirs
of each other. The Sastra permits a disciple to inherit from
his Guru, and a Gurn can in like manner inherit from
his disciple, who dies without issue. It is nowhere men-
tioned in the Sastra that in the absence of a Guru his brother
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may succeed, but as a Guaru in the caste of Goslvis takes
the place of a father in a family, a Gurnbhad may, in the
absence of a disciple, brother, or brother’s disciple, be consi-
dered an heir.—Sadr Addlat, March Hth, 1863.
AvrHority.—Viramit. £ 209, p. 2,1 9.
Reuarks.—1.  The answer would apply to a real Sannyfst,

2. The decision of the guestion depends upon the custom of the
caste and class.

IL.—HETRS TO A GHARBARI, OR
MARRIED GOSAVI,

Q. 1.—A Gosdvi kept a woman, She gave birth to a son.
The Gosévi then married another woman. He afterwards
died. Which of these three survivors should be declared his
heir ? and how far would the fact of the deceased being ori-
ginally a Brihman, Kshatriya, or a Vaisya hefore he entered
the order of Gosfivi, affect the rights of heirs ?

A.~A good disciple becomes tho heir of a Gosévi as a
general rule.  But if he were of the Stdra caste and his wife
childless, the son of bis mistress would, according to the
custom of the Sadras, be his heir, the wife being entitled to
a maintenance only. If the deceased originally belonged to
either of the other three castes, viz. Brihman, Kshatriya, or
Vaigya, his good disciple shonld be considered his heir,

Ahmednuggur, April 14th, 1857.

Avrrnories.—(1) Mit. Vyav. £. 65, p. 1, 1. 11; (2) £ 59. p. 1, 1. 13,

Rewargs.—1. The Sstri's answer applies to a Grihastha or house-
holder only.

9. 1If the customs of Gharbfiri Gosdvis are the same as those of
Gloshvis proper, as would seem to be the caso according to Steele,
Taw of Caste, App. B. para. 42, the illegitimate son will be the heir.
See Steele, ibid, para. 29. (a)

Q. 2.—A Matha of a Gosivi was held from disciple to
disciple. A Gosavi who came into possession of it kept a
woman, by whom he had a son. Afterwards he married and

(a) This case 11[11xt.rat-es the remarks made above, Introd. p. 85, 86.
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became & * Gtharbari.,” He subsequently acquired some pro-
perty and died. The question is, whether the son of the kept
woman or his widow is the heir ? ' }

A.—If the Gosavi belongs to the Sidra caste the son of
his kept woman will be his heir. If the Gosvi belongs to
either of the three superior castes, namely, Brihman, Kshat-
riya, and VaiSya, his widow will be his heir. The son in
this case may claim maintenance, not as a matter of right,
but grace.—Tanna, March 15th, 1856.

Auvrsonrrmes.—(1) Mit. Vyav. f. 55, pil L 115(2) £ 56, p, 2, 1. 1.

REnars.—See the preceding case.

Q. 3.—A deceased (osivi has lefta wife and 3 disciple.
Which of these is the heir ? :

A.—The wife will be the heir. The disciple cannot sue-
ceed, but if the custom of the sect requires that the diseiple
should succeed, he may be allowed to do so. The wife in
that case will be entitled to maintenance only.

Khandesh, November 30th, 1859,

Rewank.—Regarding the Gharbéri, or married Gosavi, see Steele,
Law of Caste, App. B. paras. 6 and 42 {1,

e

Q. 4.—A Gosavi, either of the sect of the Pur, Giri, or
Bhirathi, acquired a Vatan like that of a Patil or Kulka-
rani. Can it descend to his or his wife’s disciple ?

A.—Among the Gosivis of the above-mentioned sects, a
disciple is as good an heir as a son among other people.
If & disciple was not nominated by the male Gosévi, his wife
may nominate one to succeed to her estate in the same
manner as a widow among other classes is allowed to adopt a
son. No objection seems to exist to such a proceeding.,

Khandesh, October 21st, 1848.

AvrHoriry.—Vyav. May. p. 142, 1. 4.

Q. 5.—The parents (of the Kunabi caste) offered their son
of the age of threo months to a Gharbari Gosavi (married
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Gosavi} Befora the child was initiated in the rites of the
sect, the Giosavi died. His wife, however, called the mem-
bers of her sect, and presentad a turban to tho child, and
placed him on the seat of the deceased. The nephew of the.
deceased taught him certain incantations and shaved his

head T4 this not sufficient to entitle him to a certificate of
heirship of the deceased ?

A, —Tf the decensed Gosavi’s wife and nephew have done
all that was required to qualify a snccessor to a Gosévi ac-
cording to the customs and rules of the sect, the certificate
applied for may be given to him. Among the Vanapras-
thas, Brah machﬁms, and Sannyfsis of the ten different
tenets, the succession takes place by disciples. The Gosavis

o aud Vairdgls follow the same tenets, and should be tr eated
‘accordmaly —Ahmednuggur, March 28th, 1849,

AU.THq_ﬂuY.-—Vya?. May, p. 142, 1. 2 and 8.

11T, —ITHIRS TO A GOSAVIN{, OR FEMALE,
~ GOSAVL ,

Q. 1.—A female Gaoshvi died. Which - of the following
will bo her heir:—Her Gurn, namely the preceptor, or the
one who initiated her into the doctrine and practices of the
sect ; her Gurn’s son ; her husband’s disciple; her second

r “PaAt” husband’s disciple ; her Gurubhéd, or the one
who belongs to the same fraternity to which her Gura
belongs ?

A.—~—According to the custom of the sect of Gosfivis, a
well-behaved disciple will be the heir of the deceased.
If she has made a gift of her property to her Guru, he can
take it. If there is neither of these with the necessary quali=
fications, the disciple of her second husband must be pre-
forred to her Gurn.—Ahmednuggur, February 24ih, 1847,

Avtnorrrres.—~(1) Mit. Vyav. £ 89, p. 1, L. 13; (2) Vyav. May,
p. 142, 1, 8.

RemArk.—See Steols, Law of Caste, App. B. paras. 21 and 20.
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Q. 2.—Can & woman of the GosAvi sect, who is under the
vow of celibacy, nominate a disciple # And can her pre-
ceptor or Gura be her heir ?

A.—A virtuous woman of the seet can nominate a dis-
ciple, and if a disciple is virtuous he can succeed ag heir.
The Gura may take such property as may have been duly
transferred to him, but in the absence of a properly qualified
disciple, the property will go to the Sirkar.

Almednuggur, August 22nd, 1847.
Ayraoriry.—Vyav. May. p. 142, 1. 4and 8.
Reyark.—See Steele, Law of Caste, App. B, paras. 21 and 38,

SECTION 2—HEIRS TO A JANGAMA.
InTRODUCTORY REMARK.

The Jangamas ave the priests of the Lingfiyata sect, who pretend
to have renounced the world, like the Sannyfsis. But the laws
referring to the latter cannot be applied to them for the same reasons
as in the case of the Gosdvis. For anaccount of their doctrine and
history, see H. H. Wilson, Works, Hd. Rost, Vol. I, pp. 218—230;
and of their customs, Steele, Law of Caste, p. 105 ff.

Q. 1.— A Brahmachiri Jangama, holding the hereditary
office of Pattddhikiri died. The question is whether the
successor to the office should be a Brahmachiri (unmarried)
or g married Jangama ?

2. A man alleges that the office was conferred npon him
by the deceased. The question is, whether his chg:b:hry to

“the office will be effected by the performance or omission of
the ceremony called the Jangama-Dikshd (a).

8. The head Matha is presided over by a Brahmachari
Jangama, and there is an inferior Matha, which is also pre-
sided over by persons of the same class. The Brahmachérf
of the inferior Matha died, and has left no disciple. Can
the Brahmachéri of the head Matha, succced to the inferior

Matha, ?

() Dikshé — Initiation.
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~A4.—1, A man cannot succeed to a Pattaddhikiriship,
unless he is his Dharma-brother, or fellow-studeut living n

- the same dwelling, He must further be a Brahmachfri
living in a college, and a Vira-Saiva, who is the most pious
of the seven classes of the Saivas or the worshippers of
Siva. A married wan, although he is a fellow-student,
cannot be an heir of a Pattadhikéri,

2. The answer to the second question is, that if it be
proved that the man who claims to be an heir of the deceased
is possessed of all the qualifications above-mentioned, and
the Pattidhikfiri on his death-bed conferred the office upon
him with the ceremony called the *Triordha-Dikshd,” his
claim should be admitted,

8. The answer to the third question is, that if the Pat-
tadhikari of the head Matha possesses all the qualifications,
and if he has a right derived from long established custom,
he may be allowed to succeed.

Sholapoor, December 3rd, 1856,

Avrnoriny,— Mit. Vyav. £ 59, p. 1, 1. 13.

Rumangs.—According to Steele, Liaw of Caste, p. 105, the head of
the Matha (Pattddhikiri) appoints his successor, or the disciples elect
a new Pattfdhikfiri with the sanction of the caste, Zamindirs or Go-
vernment.

In some Mathas the Jangamas are married. Ibid. p. 106.

There is a good account of the usnal origin of a Matha in Samman~
tha Pandare v. Sellappa Chetti (a) veferred to above.

SECTION 3.—HEIRS TO A JATI.
INTRODUCTORY REMARK.

The Jainas are divided into Yatis or Jatis, religious devotees, and
s+ SrAvakag, lay-brethren. As the Jainas deny the anthority of the Ve-
das, they belong to the Pashandas, herefics, and their devotees, con-
sequently, are not subject to the laws of the Sannydsis. Regarding
the history and doctrines of the Jainas, see H. H. Wilson, Works,
Hd. R.Rost, Vol. I. pp. 276—869 ; and regarding the practices of the
Yatis, ibid. p. 317 ff. For rules and customs as to the succession

to Grurns, see Steele, Law of Caste, p. 103.

(@) I L. R. 2 Mad. 175.
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@ 1L.—(1) A Jati died leaving two disciples. 'l‘hoy may
have effected a partition of the property of their Guru or left
it undivided. - Afterwards the senior digciple died, leaving a
disciple. The questions are, whether this dtsclple can claim
a moiety of the property of his grand-Guru ? or whether it

- will go to the brother=disciple of the last deceased ?

- samed the name of Datta. ~ Subsequently he called himself by ¢

(2) A Jati first became a disciple of one Gurn, and after-
wards of another by the ceremony called < Sipuj,” and as-

a name in which his first and the second name were com-
pounded,- "Is the Jati to be considered a disciple of the first
Guru ! and - can he inherit from lns Guru in preference to
his brother-disciple ? i

A.~(1) The Sastra declares that the best disciple is the
heir of his Guru. The two disciples, having effected & parti-

* - tion of their Gurn’s property, became sepdrate, Afterwards

one of them died. His disciple therefore is the legal heir. . If

the Guru's property had not been divided, yet the nght to
an equal share of it on the part of each of the two disciples
is inherent, and the disciple of the deceased should be
allowed to take whatever share belonged to his Guru.

(2) The Jati, who became a disciple, first of one and then
of another Guru by the ceremony called ¢ Sipuj,” ¢annot be
considered to have deserted his first Guru. He still ealls
himself by the name which his first Guru gave him.
Ho cannot therefore be considered to have forfeited his
right of inheritance.—Surat, September 29th, 1849,

Avrnosrry. -~Mit. Vyav, £ 59, p. 1,1.13,

Q. 2—A Guru of the Srivaka sect has apphcd for a
certificate declaring him to be the heir of a disciple of his
Guru-Bhéf. The applicant has kept a woman. ~Is  hig
right to inherit from the deceased affected by this circum-
stance ¢

A.—A Gura is like a Sannybsi, and fornication on hig

* part is contrary to the Shstra and 'the usages of the Jaina

2%
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sect. A Gurn addicted to such a viee forfeits his right of
inheritance,~Surat, October 28th, 1850,

AvraoriTies.—(1) Mit. Vyav. £ 59, p. 1, 1, 13; (2) Yoga Chandrika.

SECTION 4,—HEIRS TO A NANAK SHAHI.

Q. 1.—A man of the Nanak Shéhi sect died. There are
his Guru-Sishyas and Guru-Bhafis. Whioh of these should
be considered his heir ?

4.—~The sect founded by Nanak Shahi is not recognized
by the Sdstra. Tt has recéntly come into existence. The
persons of that sect are Sﬁdms, whose property cannot be
inherited either by their Gurns or Sishyas, and .others
connected merely by the similarity of their tenets. The
property should be taken possession of by the Sirkir.

Poona, July 4th, 1851,

Avtaoriry.~—~Vyav. May. p. 142, 1. 2.

Rewanks.—1. Regarding the tenets and history of the Nanak
Shithis, see H. H. Wilson, Works; Ed. R. Rost, Vol. I. p. 267 ss.

2. The SAstri seems to intend thatthe Ninak Shahi, being Sodras,
cannot be placed under the rules regarding the inheritance to a San-
nyfsi. But it by no means follows that for this reason the property
i3 to be considered heirless. According to what has been said in the
Introductory Remark to Chap. V. Sec. 1, the case ought to be
decided according to the custom of the sect.

SECTION 5—~MANBHATU.

Q. 1.—There are two sects of MaAnbhilis,. The indivi-
duals of the one lead a lifo of celibacy, and the individuals of
the other marry. Among the former, are preceptors and
disciples the heirs of each other ; and among the latter, are
sons and other relations the heirs ?

A.—There is no provision in the Sastra regarding the
sect, and the question therefore must be decided according
to the customs of the sect.

Ahmednuggur, Qctober 27th, 1848.
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Q. 2.—Can a disciple of the “ Malri”’ caste be the heir of
a Minbhdvini (a womau who had embraced the tenets of
Maunbhat) ? s

A.—If the man of the Malri caste was made a disciple ac-
cording to the custom of the sect, he can be the heir.

Khandesh, October 11¢h, 1852,

Q. 8.—A “(@Gurn Bahina’ of a man of the Manbhéft sect
died. He claims her property. Can it be given to him even
if the Graru is said to be living in another country ?

A.—There is nothing in the Sastras regarding the sect.
Their customs, therefore, whatever they may be, should be
respected,—Ahmednuggar, October 16th, 1850,

Q. 4.—A woman had two sons, named Saybowa and Sukha-
deva. The woman, though originally a Sddra, adopted a
Maabhad for her Guru. Her younger son Sukhadeva also
chose the same Guru, so that according to the custom of the

- sect, the mother and the son became Gurubhét and Gura-

bahina (brother and sister) of each other. Saybowa had
selected a different Guru, The mother, after her initiation
into the sect, built a house, Subsequently she and her son
Sukhadeva died. The latter has left a disciple. By the
custom of the Mé&nbhift sect a Gurubhdd becomes heir.
The question therefore is, whether the disciple of Sukbadeva,
who was the Gurubhafl of his mother, or the son of Say-
bowa, should inherit it ?

A.—According to the Sistra, the son or the grandson is
the heir to the property of his mother.

Khandesh, February 10th, 1851.
Authority not quoted.

SECTION 6.~HEIRS TO A VAIRAGI.
IxrropucToRY REMARKS.
Regarding the history and tenets of the Vairfgls, see H. H. Wilson,

“Works, Ed. R. Rost, Vol. L. p. 184 ff.
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Regarding their customs see also, Steele, Law of Caste, pp. 102, 433
gs. Vaivigis so-called are sometimes found in occupation of temples, as
amongst the Shenvi Brahmans in Bombay. They in some cases hold
the temple property after the manner of true mahants, and appoint
chelds, subject to approval by the panch or committee of the Vairfigts
of the other temples in the island. Tn other cases the property is
held by trustees for the temple, and the quasi-mabants’ appoinbment
of a suceessor is little or nothing more than arecommendation of him
as worshipper fo the trustees in whom as representabives of the caste,
owners of the temple, the right of nomination is really vested. The
practice varies as to the direst ownership of the endowment, as to its
management, as ta the removeablenoss of the worshipper, and the he-
reditary descent of his office ta chelfs whether nominated or not, and
hag seldom acquired jn any institution the consistency and perma-
nence requisite to a custom o he recognized by Courts of law.

The Vairdgis are Vaishnava mendicants, following eivher the
doetrines of Réminanda or of Nimbdditya, Kabir, Dida, and other
teachers. They receive Sadras and women into their community, and
for this reason they can neither be consideved real Sannyfisis, nor be
subjected to the laws of the Dharmagisera, It would however seem
that the married Bhat Vairdgls, mentioned by Mr. Steele, form an
exception, and are simply Grihasthas or honseholders.

SECTION 6 (1).—HEIRS TO A VAIRAGI (a).
@, 1.—Who is the heir of a deceased Vairdgi?

A.—If the deceased has left any property, his disciple,
and if there is no disciple, one of his sect will be the heir.
A Vairagi, however, can give away his praperty to any one
he chooses.—Surat, August 1st, 1845,

Authority not guoted.

(@) A disciple who leaves his Guru without permission and goes
away, manifesting an intention to be permanently absent, is not en-
titled to a share in the succession, Soogun Chund et al v. Gopal Gir et
al,4 N. W. B. R. 101. This opecurs npt unfrequently, a8 the chelis
go aboub to seek a better settlement, They cannot again become
chelas in the proper sense, but they sometimes attach themselves
to mahants ar quasi-mahants as sssistants, and get nominated or
elected as successors.
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Remarks.—1.  See Steele, Law of Caste, p. 109, 1sb Edn.; p. 103,
2nd Hdn. !
2. A Vairdgi may retain his property. (a)

A. The Sastra takes cognizance of the succession by a
disciple of a Sanuyast, but not of a Vairfigi. The custom,
_ therefore, should be the rule in the case of the latter sech,

Poona, December 2Gth, 1854,
Authority not guoted.

Q. 3—One BhagvAndis performed the funeral rifes of
the deceased Atmarim Biva Vairfigi. The heads of the
Vairdgt sect called the “Mahants,” who had come on the
occasion, recognized Bbagvindds as the successor of the
deceased. Should he or the sister of the deceased be consix
dered the heir ?

A.—According to the usages of the gect, Bhagvindas is
the heir, by reason of his being a properly qualified disciple.
The sister, though a Sapinda relation, is not the heir.

Almednugquer, November 1st, 1847,
Aunthority not guoted.
Resank.—~See Mohunt Sheoprokash Doss v. Mohunt Joyram Doss. (b)

Q. 4.—There were two half-brothers of the Vairagi sect.
One of them held a certain estate. On his death his son
succeeded. . On the death of the son, the other brother came
. into possession. On his death, his son-in-law succeeded and
remained in possession for about 16 years. He performed
the funeral rites of his father-in-law. The brother who first
succeeded to the estate left a danghter. She has applied for
a certificate of heirship, Can her claim be admitted ?

A.—According to the usages of the Vairdgi and the Gosavi
sects, a virtuous disciple has a better title to succeed than a
¢ Sapinda” velation. The disciple who performed the funeral

(@) Jagannath Pol v. Bidyanand, 1 Beng. L. R, A. C. 114,
(&) 5 C, W, R. 57, Mis. A.
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rites of the deceased will therefore inherit, if he be a virtu-
ous man. The claim of the deceased’s niece, who applies
for a certificate, should be rejected as being contrary to the
usages of the sect.

Almednuggur, August 18th, 1847.

Remargs.—Virtnous here means nob merely of good moral conduct,
but of adequate capacity to profit by instruction, Viram. Tr. p. 203,
though in fact the Vairdgis are often grossly ignorant.

2. The adopted son of a Vairfigi, who yet mingles in worldly
affairs, may succeed to his property.(a) ]

(2).—GURU.
Q. 1.—Can the Gurn of a deceased Vairfigi be his heir ?

A —Yes.—Khandesh, February 5th, 1857.

Avrnorrties.—/1) Viram. £. 809, p. 2,1.10;(2) Vyav. May.p. 142, 1.7.

Remank.—If such is the custom of the caste, and not, as the Sstri
geems to think, according to the Dharmasistra. See Jugdanund
Gosames v. Kessub Nund Gosamee et al. (b)

(3)—THE FELLOW-STUDENT.

Q. 1.-~Can the Gurubhdsi be the heir of a deceased
Vairagi?

A.—Whatever property may remain after the performance
of the obsequies of the deceased should be made over to the
Gurubhat, if the diseiples are not to be found.

Ahmednuggur, April 10¢h, 1846,

Authority not quoted,

Q. 2.—A Vairdgl of the Ramavat sect died. There are his
nephew and a Gurubhai, Which of these will be the heir ?
A.—According tb the customs and usages of the sects of
the Vairfigls and the Gosivis, the Gurubhdd will be the heir.
Ahmednuggur, Januwary 16¢h, 1849,
Anthority not guoted.

(@) Mohunt Mudhoobun Doss v. Hurry Kishen Bhunj, C. 8. A. R.
for 1852, p. 1082.
(8) C. W. R. for 1864, p. 146.
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(4)—THE FELLOW-STUDENT’S DISCIELE.

Q. 1,—Can a disciple of a Gurubhfd be the heir of a
Vairagl?

A.—No one can be the heir of a Vairagl except his im-
mediate disciple. If none such is to be found, Government
should take the property of the deceased, after defraying the
expenses of his funeral—A mednuggur, 1845,

Authority not quoted.
Remank.—Contradicted by the answers to the preceding Questions.

Q, 2,—Can a Vairigi marry! and can his wife be his
legal heir ?

A.—Marriages are allowed among the Vairdgis, anr] the
wife of one of that sect is his legal heir.

Ahmednuggar, April 6th, 1846,
Authority not gquoted.

CHAPTER VI.

PERSONS DISABLED TO INHERIT (a).

SECTION 1.—PERSONS DISEASED IN BODY OR MIND.

Q. 1.—A man has been blind of both eyes for about 16
yoars. He lives with his son. The son incurred some debt
for the support of his family. A creditor attached the
gon’s houge, which was his ancestral property. The blind
father applies for the removal of the attachment. Should
it be granted ?

(4) The Smriti Chandriké, Chap. V. p. 9, teaches that the epitheb
¢ incurable ’ being attached only to ‘ disease,’ the other qualifications,
though not congenital or permanent, exclude if apparent at the time
of partition (becoming possible). Loss of caste does notinow deprive
of heritable capacity, Act. XXI. of 1850, Honame v. Timmana Bhat,
I. L. R. 1 Bom. 559,

The Roman law, after the establishment of Christianity, deprived
heretics of heritable and testamentary rights. See Cod, Lib. I. Tit.
V.11V,

L3
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4. —If the blindness of the father is not curable he can
only claim maintenance. He has no right to the property,
~and consequently his application is not admissible. The
debt, which was incurred on account of the family, must be
paid from the property of the family.

Alimednuggur, October 9th, 1850.

Avrnormmiss.—(1) Vyav. May. p. 161, 1. 5 and 7 (see Auth. 5);
(2) p. 164, 1. 65 (3) p. 175, 1.8 (4) £ 19,p. 2, 1. 8; (5%) Mit. Vyav.
£. 60, p: 1,1 18 :— i

¢ An impotent person, an outeast and his issue, one lame, a mad
man, an idiot, a blind man, and a person afflicted with an incurable
disease, a8 well as others (similarly disqualified) must be maintoined,

. excluding them from participation.” °An impotent person,” one of
the third gender (or neuter gex). ¢ An outeast,’ one guilty of sacri-
lege or other heinous crime. ¢ His issue,’ the offspring of an outcast.
¢ Lame,’ deprived of the use of his feeb. ‘A mad man,’ afflicted by
any of the various sorts of insanity, proceeding from air, bile, or
phlegm, from delirvium orfiom planetary influence. ¢An idiot,” a
person deprived of the internal faculty, meaning one incapable of dis-
criminating right from wrong. Blind,’ destitute of the visual organ.
¢ AfHlicted with an incurable disease,’ affected by an irremediable dis-
temper, such as marasmus or the like’" (Chap. IT. Sec. 10, paras. 1,
2.) Under the term  others ”’ are comprehended one who has entered
into an order of devotion, an enemy to his father;a sinner in an
inferior degree, and a person deaf, dumb, or wanting any organ.
(Colebrooke, Mit. p. 860; Stokes, H. L. B. 455). ;

RuMArk.—In the case of Baboo Bodhnarain Singh v. Baboo Omrao
Singh, (a) it was admitted that o woman's insanity ab the time of her
mother’s death excluded her from the inheritance; but opened it tio
her sons. (0) In Daes v. Poorshotum Gopal(¢) it was ruled that a
blind widow does not succeed to her husband’s property. In the
case at 2 Macn. H. L. 42, itis nob specified whether a son, excluded
in favor of'a daughter, was insane from birth or not. In Coleh. Dig.
Bk. V. T. 320, 321, 326, 331 Comm., Jagannitha seems to contemplate
the defect that excludes as congenital, thongh it is 1ot so stated ;
and s0 as to blindness and lameness. In the present case, the pro-
perty having actually vested, the texts cited do not seem to deprive

(@) 13 M. 1. A. 519.

(5) Seealso Prem Narain Singh v. Parasram Singh, L. R. &4 1. A, 105,

(¢) 1 Borr. R. 458.
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the owner. The answer to the next question appears equally applic-
able to this one. In Musst. Balgovinda et al v. Lal Bahadoor et al (a)
it is ruled that subsequent insunity does not cavse a forfeiture. See
Introduction to Book I. p. 155, supra.

. 2.—A blind man inherited certain property. It eannob
be ascerfained whether he and his brothers have separated.
Are the blind man’s song and brothers entitled during his
life-time to take the management of the property into their
hands ? :

A.—The Shstras do not provide that a blind man may be
dispossessed of his property. If he is unable to take care
of the property, those who are united in interests with him,
as his brothers and sons, have a right to take charge of ita

Poona, Janwary 16th, 1845.

Avrnosiries.—(1%) Mitdkshard, £ 60, p. 1, 1. 13 (see Chap. VI. Sec.
1, Q. 1); (2%) Mib. Vyav.f. 60, p. 2,1 7 :—

“But their song, whether legitimate or the offspring of the wife
by a kinsman, are entitled to allotments, if free from similar defects.”
(Coleb, Mit. p. 363 ; Stokes, H. L. B. 457.)

Rewangs,—1. Iftheman was blind at the time the inheritance
would have devolved upon him, that circumstance would, according
to some opinions, act as a disqualification. See, however, the cases
noticed nnder the head * PrrsoNs” DISQUATLIFIED TO INHERiT,” in the
Introduction. Only sons by birth and Kshetrajas are mentioned as
taking the place of o disqualified father, not sons by adoption. Hisg
song, if he had any, would take his share.

2. In Bengal it was ruled that a son born to a deaf and dumb
man after the grandfather’s death could not inherit.(b) See the case
of Baboo Bodhwarwin Singh v. Baboo Owmrao Singh, (¢) above, as to
a woman’s insanity. A blind woman may digpose by will of property
to which she is absolutely entitled. (d)

(a) C. 8. D. A. R. for 1854, p. 244.

(b) Pareshmani Dasiv. Dinanail Das, 1 Beng- L. R, A. 8. C. 117,

(o) 13 M. I. A. 519,

() Bwi Benkor v. Jeshankar, Bom, H, ¢, . J, for 1881, p. 271.
78



DISQUATIFIED PERSONS. = [mx nom.71,81,0.9>

Q 8.—Can a man elaim & share of his ancestral property,
if he is nob eompletely blind ?

A.__A man not completely blind does not forfeit his right
to a share.— Rutnagherry, December 12th, 1850,

Avrsorrry.—Vyav May. p. 161, L 5.

Rexangs,—1. For the Sfstras mention only a Bunp man as nufis
40 inherit. See the definition of “a blind man” in the passage of the
Mitéksharf queted nnder Q. 1.

2. For the Bengal Law, see Mohesh CFm-nﬂer Roy ef al v. Cfmder
Wofun Boy et al. (@)

Q. 4—A man was born lame. The ereditors of his
brothers baving obtained decrees against them attached the
property of the family. The lame man has filed a suit for
the removal of the attachment from & portion of the property
alloged to be his share. The question is, whether a lame
man can claim his share of the common property ab a time
when he is about to be deprived of maintenancge ?

A.~A sufficient means of maintenance should be reserved
for the lame member of the family, and the rest sold for the
satisfaction of the decrees of the creditors. (0)

Rutnagherry, May 19¢h, 1853.

Avrrortwms—(1) Vyav. May. p. 161, 1. 5 (sec Auth. 2); (2%) Mit.
Vyav. £.60, p. 1, 1. 18 (se¢ Chap. VI. Sec. 1, Q. 1).

Q. 5.—If a man’s brother’s son is afflicted with black

leprosy, can he claim hig share of the family property from
his uncle, who is united in interests with him ¥ If not, ean his
mother claim it ? If neither can, will it be obligatory wpon
the uncle to support the mother and her son affected with the

(@) 23C. W. R. 78,

(6) This and other cases of maintenance are discussed in Zakshmnan
v. Satyabhamaboy; 1. L. R. 2 Bom. 494, to the effsct that the active
members may deal with the whole property in honest transactions
for the common bencfit.  Seo above, pp. 248, 263, 264,
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disease ? If theshare which they otherwise would have claimed
is not sufficient to provide a suitable maintenance for them,
can the uncle be obliged to make it up from his own means ?

A.—A person, afflicted with black leprosy, and his mother
have no right to any share. If the share which would have
fallen to them is not sufficient to provide a suitable mainte-
nance for them, the uncle must make it up from his own
means.—RKuénagherry, August 1st, 1855.{«)

Avrorrries,—(1#) Mi6. Vyav. £. 60, p. 1, 1. 13 (sce Chap. VI. See. 1,
Q. 1); (2) Vyav. May. p. 161, 1. 3 and 8 (se¢ Auth. 1); (3) p. 164, 1.
1:.—

Devale : “ When the father is dead (as well as in his lifetime), an im-
potent man, a leper, a mad man, an idiot, & blind man, an outeast,
the offspring of an outeast, and & person frandulently wearing the

token (of religions mendicity) are mot competent to sharve the
heritage.” (Borradaile, p. 133 ; Stokes, H. L. B. 109).

RenArk.—It is only in & virulent form that leprosy disqualifies. (4)

Q. 6.—Can a dumb or a mad man claim the property of
his ancestors, or does his claim extend to a maintenance
only? Should the persons so defective be married? If
they die leaving widows, have their widows the same right
of adoption as other widows ?

A.—If a person is mad or dumb from the time of his birth,
he cannot claim the property of his ancestors, thongh he may
claim & maintenance from it. There is no objection to a
person of this description being married. His widow may
adopt a son.—Tunna, January 20th, 1857.

Avmonreies.—(1) Mit. Vyav, f. 60, p. 1, 1. 13 (see Chap. VI. Sec. 1,
Q. 1;(2%) £. 60, p. 2, 14—

(@) This case illustrates what is said above, Introd. pp. 238, 248, 249,

(3) Muttwodlayuds v. Parasakti, M. S. R. for 1860, p. 289 ; Anantvy.
Rawabar, L. L, B, 1 Bom. 554.

A leper could not inherit in Normandy, nor could he inherit
gavelkind land in England down to the reign of John. See Elton's
Ten. of Kent, 96,
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A'or Manu suys : Tt is fib, that & wise man should give all of them
food und raiment, without stint, to the best of his power; for he who
gives ib not shall he deemed an outeast.” (Manu IX, 202. Coleb.
Mit. p. 863, Chap. LI Sec, 10, para. 5; Stokes, H. L. B. 456).

(3*) Mit, Vyav. f. 60,p. 2,1. 12 ;—

*Their childless wives, conducting themselves aright, must be
supported” (a). {Coleb. Mit. p. 363, Chap. II. Sec. 10, p. 14 ; Stokes,
H. L. B. 457).

ReyvArks.—8e¢e (). 2. There is no special role regarding adoptions
to be made by the widows of men excluded from inheritance; but see
Q. 2, and Mit. Chap. II. Sec. 10, pl. 9, quoted nnder Q.8 1If the
excluded person cannot adopt so as to give a heritable right, neither,
it would seem, can his widow. See . 8.

2. A deafand dumb man having been excluded from an inheritance
which was taken by his brother, a son subsequently born to the
former was held not entitled to the shave of his father which he might
have obtained if born before his grandfather’s death. (&)

- Q. 7.—A deceased person has left a son who is insane.
His nephew has applied for a certificate of heirship. Can it
be granted ?

A.—As the son is insane, and as the nephew and he are
united in interests, there is mo objection to the nephew
being declared an heir.—Rutnagherry, dugust 20th, 1846,

Avrroriry. —Mit. Vyav. £ 60, p. 1, 1. 18 (see Chap. VI. Sec. 1,
Q. 1) °

REMARK, —Subsecnent insanity does not canse forfeiture. {¢)

(a) Gangabai v, Naro Morestwar ol al, 8. A, No. 94 of 1878, Bom.
H.C P.J. T for 1873, No. 95. '

(&) Bapwji v. Pandurang, L. 1, R. 6 Bom, 616, citing Kalidas Das v.
Kiishan Chundra Das, 2 B. L. R, 103 I'. B. 8ee Q. 8. The blood igin
a manner attainted as under the English common law.in a case of
treason or felony, bus only as to rights of inheritance subsequently
arriving at completion.

() Must. Balgovinda et al v. Lal Bahadoor el al, Cale. S. R. for
1854, p. 244,
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(). 8.—A son of an insane Stidra has brought an action for
the recovery of certain immoveable property, consisting of
land held in InAim and other tenures, alleged to belong to his
grandfather. The question is, whether he has a right to
do so? ;

A,—A son of an insane person has a right to sue for the
recovery of immoveable property of his grandfather.

Tanna, October 80th, 1856.

Avruoniries.—(1) Mit. Vyav. £ 50, p. 1,1. 7 (see Chap. II, Sec. 1,
Q 1); (2% f. 60, p. 2, 1. 7:—

“The disinherison of the persons above described seeming to
imply disinherison of their sons, the author adds : But their sons,
whether legitimate, or the offspring of the wife by a kingman, ave
entitled to allotments, if free from similar defects.”” (Colebrooke,
Mit. p. 363, Chap. IL. Sec. 10, para. 9; Stokes, H. L, B, 457))

Reyarks.—It has been ruled fthat a man having been disqualified
when the snccession opened, his sons not then born or begotten are
also excluded from the inheritance. («)

2. In the case of Ram Soondar Roy v. Ram Sahaye Bhugut, (b)
s snit was brought on behalf of a lunatic to set aside a sale of family
property by his son. Had the lunatic been sane his sunit would
have been barred by limitation. It was held that as he was entitled
only to maintenance under Mit. Chap. LI, Sec. 10, paras. 6 and 9, he
had not a locus standi to sue for the property of which in a partition
he would get no share. His suit was dismissed. In Bombay it is
probable that if any fraud on his right could be proved his main-
tenance would be made a charge on the estate. (¢)

(@) Parveshmant Dasi v. Dinanath Dass, 4 B. L. R. 117 A. O.;
Kalidas Das et al v. Krishan Chundra Das, 2 B. L. R. 103 F. B. See
Mif. Ch. TI. See. X. parag 9-11; Datt. Chand. See. VL. para. 1; Coleb.
Dig. Bk. V. Chap. V. 1. 320, 326 Comm ; Vishnu, XV, 85, 36, By
custom in some castes adoption by a disqualified person or by his
wife on his behalf, with or without the consent of relatives or of the
caste, is allowed. See Steele, L, C. 43, 182,

(b) L. L. R. 8 Cal. 919. 5

() See above, pp. 248, 264.



Q. 1.—Can an illegitimate son of a deceased Gujarithi
Bréliman succeed as a legal heir to his property, when there
is no other heir of the deceased ? : '

A.—An illegitimate son of a Brihman, a Kshatriya, or &
Vaidya, cannot be a legal heir of his father. He and his
mother, if woll behaved, can claim a maintenance only from
the property of the deceased: The rest of the property
ghould be given to the Sapinda relations. If the property.
boelongs to a learned Bréhman, it should, in the absence of
relations, be given to learned Brihmans. A king has a
right to take intestate property when it does not belong to
o learned Brahman.—Akmednuggur, September 23rd, 1847,

Avrmoniies.—(1) Manu IX. 155 (see Auth. 2); (2%) Mit. Vyav.
£ 55, p. 1, 1. 11 (see Chap. IL. Sec. 3, Q. 1);(3¥) Vyav. May. p. 140,
1.1 (see Chap. TL Sec. 14 L. A. 1, Q. 1, p. 463).

Rensrk.—Ab presenta Brihman's property escheats to the Crown.

Qoo Colleotor of Masulipatem v.Cavaly Venkut Narainappe () ; see also
Chap. IIL Sec. 3.

Q. 2.—A Brihman died without maleissue. A “Sapinda”
relation of his performed his funeral rites. The deceased
has loft three sons by a kept woman. They alleged that
they rendered useful service to the deceased, and obtained
from him the gift of his property. In. support of this

(@) In the case of Mutfuswamy Jagavera Yettappa v. Vencataswara
Yettaya, 12 M. T. A, 203, a maintenance was awarded to an illegiti-
matbe son of a brother. An illegitimate son of a Khatri, one of the
threo regenerate castes, by a Sidra woman, cannob sueceed bo the
inheritance of his pubative father, but is entitled to maintenanee oub
of his estate; Chuoturye Run Muvdun Syn v. Saheb Purhulad Syna,
7 M, L A. 18. The child of an incesbuous. inercourse has no right
of inheritance, D. Parisi Nagyudu v. D. Bangarw Nayjudu, 4 M. H C.
R. 204; nor has the child begotten in adultery, see pp. 83, 415, supra;
Rahi v. Govind, I. L. R, 1 Bom. 97. But he is entitled, among the
Sdrag, to maintenance out of his father’s estate, Viraramuthi Udayan
v. Singaravelu, T. T, R. 1 Mad. 306,

(b) 8 M. 1. A. 500.
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allegation they have no documentary evidence to adduce.
Who should be considered the heirs ¥ the sons or the
“ Sapinda” relations who performed the funeral rites ?

A.—The son of a woman kept by a man of the Brihman,
Kshatriya, or Vaidya castes, cannot be his heir, With re-
. gard to these three castes, a relation of a deceased person is
his heir. Ifan illegitimate son of any of these castes be a
useful servant, he may be allowed a suitable maintenance,
He can also keep whatever property the deceased may have
given him in free gift. In the case under referemce, the
sons could not produce any documentary evidence to prove
the alleged gift, and as a gift of this kind would nob be
legal, the sons cannot be considered the heirs of the de-
ceased, but if they are obedient servants, they may be
supported.—Tanna, 1847.

Avrnorrrmes.—(1%) Mit, Vyav. £ 55, p. 1, 1. 11 (see Chap. T1. 'Sec. 8,
Q. 1; (2%) Vyav. May. p. 140, 1. 1 (see Chap, II. Sec 141, A. 1, Q. 1,
p. 463).

Remargs.—1. If it could be proved that -the deceased had made
a gift of his property to his illegitimate sons, the pift would be
legal, since an unmarried man may do what he likes with his pro-
perty.

2. A man of one of the superior castes may make a grant to an
illegitimate son for his maintenance, which an after-born legitimate
son cannot disturb. (z) The rule is general as to any gift completed
by possession. (L)

SECTION 8.—PERSONS LABOURING UNDER
MORAL DEFICIENCIES.

a—THE ENEMY OF HIS FATHER.

Q. 1.—A father says that his son is inimically disposed
towards him ; that he nof only abuses him, but assaults

(a) Rajah Parichat v. Zalim Singh, L. R, 4 L. A. 159,
(8) Rambhat v. Lakshinan, L. L. R. 5 Bom. 630; see above, p. 263,
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bim, and threatens him with death; that he once actnally
attempted his life and drove him out of his house, telling
him to perform the Sraddha of his grandfather in a temple;
that he is very ignorant and has dissipated a good deal of
the ancestral property; and that if a share of property
should pow be given to him he would squander it also. The
father therefore wishes that his son should not be allowed to
claim a share of his property, but a maintenance only, Sup-
pose the father has shown that certain of his accusations are

* substantially true, should the son therefore be prohibited
‘from claiming a share, and should it be decided that he
.conld claim nothing more than a maintenance ¢ If, on the
_contrary, it appears that the father hates the son, and con-
trives to deprive him of the share of the vroperty, that he
abuses and assanlts his son, and that what the son does is
merely in self-defence, can the son then claim a share of
the ancestral property from his father ? 'What is the defini-
tion of enmity towards one’s father ¥ and is & person enter-
taining it to be deprived of all share in his father’s property
only, or in all property, whether it be his father’s or that of
hig ancestors ¢

A.—A person who entertaing enmity towards his father, (a)

and the one who labours under the defect of impotency, &e.,

_ are precluded from claiming shares. 1If the son is shown to
be ill-disposed towards his father, or insane, or too ignorant
to be trusted with property, he cannot claim any share, but
maintenance only. -If the father hates, abuses, and assaults

. his son, and the son does the same for self-defence, he
cannot be said to be the enemy of his father. If the father
contrives to deprive him of his rights, the father must be
considered the enemy of his son. If the enquiry into the
matber shows that the son is not an adversary of his father,
he can claim from his father a share of the property of his

" ancestors. The enmity towards one’s father is not exempli-

() A father cannot disinherit a son properly adopted except for
special reasons, Dage v. Mothee Nathoo, 1 Borr. at p, 87.
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fied in the é&sﬁr&s, but it is merely said that a son who hates
or injures his father is his enemy (a).

Rutnagherry, August 24th, 1850.

Avrrorirms,—(1%) Mit, Vyay. f. 60, p. 1, 1. 18 (see Chap. V1. Sec. 1,
Q- 1); (29 £. 50, p. 1, 1. 7 (see Chap. II. Sec. 1, Q. 1);(8) Vyav. May.
p. 161,18 (see Auth. 1); (4) p. 94, 1. 1 ; (5) p. 94, 1. 2 (see Auth.
2); (6) p.84,1. 45 (7) p. 91,1, 2:—

“ The father and sons are equal sharers in honses and lands deriv-
ed regularly from ancestors ; but gons are not worthy (in their own
right) of a share in wealth acquired by fhe father himself, when the
father is unwilling.”” (Borr. p. 54 ; Stokes, H. L. B. 48),

Remanks.—1. A son by birth or adoption can, for adequate reasons,
be disinherited ; but the conrsge of devolution prescribed by the law
-cannot be altered by a private arrangement ; on the son’s disheri-
son the son’s son becomes his grandfather’s lawful heir. (b)

2. Asonwas disinherited and afterwards restored,in Musst. Jye
Foonwar v. Bhikares Singh. (o)

3. The sons of outeasts born before their fathers’ expulsion are
not outcasts but take their faghers’ places. Sons born after expulsion
are outcasts, buf Mitramisra says a daughter is not, for * ghe goes to
another family,” Viram. Tr. p. 254. (d) That man is in a special
degree an enemy of his father who cannot or will not perform the
religious ceremonies by which the father is to benefit, see Coleb. Dig.
Bk. V. T. 820, Comm. Comp. Viram. Transl. p. 256.

(a) ¢ Jure etiam pro tacite ewheredato habebitur qui grave erimen
commuserit in patrem si nulla sunt condonate culpae indicia,” Grot.
L. 1T, 0. VII 25, and the references to the Civil Law. Transla=
tion :—‘“ He isalso held as tacitly disinherited by operation oflaw, who
has been guilty of a grave offonce against his father, there being no
proof of subsequent condonation.”” The Roman law imposed no
restraints on an unamiable father. At Athens it seems to have been
much the same down to Solon’s times. Thenceforward public notice
of disinheritance had to he given. See Schoemann, Ant. Gr. 502.
Zachariae His. J. Giracc, Rom. Tit. II. shows the gradual modifica-
tions of the patria potestas.

(b) Balkrishna v. Savityibai, 1. L. R, 3 Bom. 54.

(¢) 8 Mor. Dig. p. 189, No. 27.

(d) With this may be compared the early English law exempting
already born children from their father’s outlawry which the after-
born ones had to share. See Bigelow, Hist. of Proc. p. 348.

74 u
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5. —PERSONS ADDICTED TO VICE,

Q. 1.—A man has a son, but as he was addicted to
gambling and opinm-eating, the father has constituted his -
grandson his next heir. Can he Jegally do so ?

A.—Tt is quite logal Tor the father to' disinherit his son on
tho ground of his misconduct, and to appoint his grandson
to be his heir.—Akmedabad; March 7th, 1856.

Avrroniries,—(1) Mit. Vyav. . 45, p. 2 1. 8; (2%) Mit. Vyav. £. 60,
p. 1, 1. 13 (see Chap. VI. Sec. 1, Q. 1); (8) Vyav. May. p. 163, 1. 3:—

“Tf there be other sons endowed with good qualities the inheritance
is not to be taken by a vicious one ; for says Manu—‘all those

brothers who are addicted to any viee lose their title to the inherit-
ance.’ ” (Borr. p. 13_2; Stokes, H. L. B. 109.)

Rummark,—This opinion has in several forms been repeated in
othor cases. Tt cannot however be received withoub a safegnard
against caprice and an appeal to the Civil Court. Seel Str, H. L. 157

Q. 2.—A Paradedi had acquired some moveable and im-
moveable property before his death. He had a wifo and two
sons. One of these sons was addicted to gambling and other
vices. He contracted gome debts and died. The property
of tho Paradedt was not divided. His deceased son had ac-
quired no property. The question is, whether the creditor of
the deceased son can recover the debt from the Paradesi’s pro-
perty ? The mother of the deceased son states that her son was
a man of bad character, and therefore he was not entitled
to any share of hig father’s property. Isher objection legal ?

A.—The son was addicted to gambling and other vices.
The debt contracted by him was not on account of the family.
The creditor cannot therefore have his claim satisfied from
the deceased’s share of the common property. The objection
of the mother that her son is not entitled to any of the father’s
property is valid.—Khandesh, August 7th; 1849.

Renark.—Ses the preceding case.  “The father shall not pay his

gons’ debts ; but a son shall pay his father’s.”” Nérada, Part IL. Chap.
T1L, sl 11; so held in the case of Udaram v- Ranw Panduji et al. (@) -

(a) 11 Bom. H. €. R. 76.
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Q. 3.—A man had four sons. One of them was a man.of
bad character. The father therefore excluded him from all
participation in his property, and left a direction in his will
that the share due to him should be given to his son. The
son protested against the validity of the will on the ground
that his father was 60 years old ab the time of the will, that -
his hand used to shake, and that the will does not bear his
signature. Is it lawful in a father to assign only maintenance
to his son, and to bestow his share upon his grandson ?

A.—A father is at liberty to distribute the property ac-
quired by himself among his sons in such a mauner as he
pleases. If one of his sons is insane, or addicted to vicious
habits, or hostile, or disobedient to his father, he cannot be
allowed a share of his father’s property, but & maintenance
only. His share would properly be given to his son. The
will is not invalid mevely becaunse the father being very old
could not sign it himgelf, bat desived some other person to
sign it for him.—Ahmednuggur, Janwary 25th, 1859,

Avrnorreres.—(1) Vyav. May. p. 163, 1. 3 (see Chap.-VI. Sec. 3 b,
Q. 1);(2)p. 161, L. 7and 8; (3) £ 47, p. 1, 1. 75 (4) £ 47, p. 2,1. 15
(6)f. 46.p.2,1.2;(6)£.50, p. L, L. 1; (7) £ 22, p. 1,1.2; (8) £. 32, p.
1,L9;(9NF82p. 2,1 5and 8; (10) £ 60, p. 1, 1. 18 (see Chap. VI.
Sec. 1, Q. 1); (11) Mit. Vyav. . 60,p. 2,1. 1 :—

Nérada also declares:—* An enemy to his father, an outeast, an
impotent person, and one who is addicted to vice, take no share of the
inheritance, even though they be legitimate; much less if they he
sons of the wife by an appointed kinsman.” Mit. Ch. 1L Sec, X, para.
3. (Colebrooke, Inh. p. 361.)

Remank.—The father has no right to disinherit any one of his sons
without reason, and consequently a will to this effect iy void accord-
ing to Hindd Law. (See Bk. II. Chap. I. Sec. 2, Q. 4, 5, 8.) Mitra-
midra quotes Apastamba to the effect that an outeast is deprived of
his right to inherit, and Brihaspati and Manu (see Q. 1) to show
that a son incapable of offering funeral oblations is disqualified for
the inheritance which is the proper remuneration for the perform-
ance of this duty. *‘Those,” he says, * who are incapable of per-
forming the rites enjoined by the Sruti and the Smriti, as well ag
those that are addicted to vice are disentitled to shares.”” Vieam.
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Transl. 256. Hence degradation from caste caused an extinction of
property, (@) but without serving as a cause of retraction when the
share had once been assigned and taken. (&)

¢, —ADULTERESSES AND INCONTINENT WIDOWS.

Q. 1.—Can a man’s wife, who has been guilty of adultery,
lost her caste and left her husband, be his heir ?
A.—If the ceremony of Ghatasphota (divorce) has been
performed, the wife cannot be the heir.
Ablmednuggur, June 17th, 1846.

Avrnoriry —Vyav. May. p. 134, 1. 6 :—

The wife, faithfnl to her husband, takes his wealth ; not if she
be unfaithfal s for it is declared by Kétyfdyana :—* Let the widow
guceeed to her huaband'a wealth, provided she be chaste.” ” (Borr.
p. 100 ; Stokes, H. L. B, 84.)

Reaank.—A wife guilty of adultery cannot inherit from her has-
band, whether bhe Gthabasphota has bgen performed or not. ~ Bub there
must be positive proof or at least very well grounded suspicion. (¢)

Q. 2.—Can the wife of a deceased Vairdgl, who forsook
him without obtaining a written permission from him, and
conduacted herself asa prostitute for 12 years, become his
heir ?

A.~No.—Dharwar, March 16¢h, 1860,

Avtmorrmms.—(1) Mit. Vyav. . 55, p. 2, L 6; (2*) Vyav. May.
p- 134, 1. 6 (see Chap. VI, Sec. 3 ¢, Q. 1).

Q. 8.—A widow bore a son two years after her husband’s
death. Can she claim the property of her husband ?

A.—A widow of bad character has no right to claim the
property of her husband.—Dharwar, Muy 10th, 1850,

(@) See P. C. in Monivam Kolita v. Kerry Kolitany, L. R. 7 L. A,
at p. 146. :
(b) Itid.
(¢) Ramig v. Bhgi, 1 Bom. H. G. R. 66.

I
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AvrHorrries.—(1) Mit. Vyav. £ 56, p. 2, 1. 5; (2%) Vyav. May.
p. 184, 1. 6 (s¢e Chap. VI. Sec. 3 ¢, Q. 1.)

Remarg.—~See below, Q. 6, Remark,

Q. 4—A deceased person has left distant cousins, the
descendants of the fourth ancestor, and a widow, who, on
account of her incontinency and pregnancy after the death
of her husband, has been refused communication with the
caste. Which of these will be his heir ?

A.—Should the cousing and the deceased have lived
together as an undivided family, the cousins will be the
heirs. If they were separate, the widow of the deceased,
notwithstanding her bad character, will be the heir.

Poona, August 81st, 1848,

Avrnoriries.—(1) Mit, Vyav. f. 55, p. 2,1 1;(2) £, 60, p. 2,1. 2;
(3%) Vyav. May. p. 134, L. 6 (s¢e Chap: VL. Sec. 3 ¢, Q. 1).

Remank.~—The widow cannot inherit if she has been guilty of
adultery before her hushand’s death. TFor the effect of her ingonbi-
nence after his death, see Q. 6.

Q. 5.—Can a Brihman widow, who is guilty of adultery
claim her hugband’s vatan ?

A.—No ; by her misconduct she has forfeited her right.
A hnednuggur, 1845,
AvtHorrmy.—Vyav. May. p. 134, 1. 6 (see Chap. VI. 8ee. 8 ¢, Q. 1):

Q. 6.—A woman of the Dorik caste, having lost her
husband, became the mistress of a man of (another) Stdra
caste, and had a dawnghter by him. Can she claim to be
the heir of her husband ?

A.—A woman who was chaste at the death of her husband
becomes his heir.—Khandesh, January 4th, 1851,

Avrnomry.—Vyav, May. p. 184, 1. 4; Mit. Vyav.f 55, p. 2, 1. 1
(see Clap. L. Sec. 2, Q. 4).
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Remangs.—1. According to Strange, El. H. I, adultery divests
the right of a widow to inherit after it has vested. Ses Steele, 35, 36,

176.

9. On the other hand, the Sfstri’s opinion seems to be supported
by the Viramitrodaye, where it is said, f. 221, p. 2, 1. 8:—* And these
persons (those disabled to inherit) receive no share only in case the
fault was committed or contracted before the division of the estate.
But after the division has been made, a resumption of the divided
property does not take place, because there is no authority (enjoin-
ing such a proceeding).” It is only through an extension by infer-
ence of the rule of exclusion that ib iz made to include females, who
are therefore equally entitled to the benefit of the exception with the
males specified, see Vir. Transl. 253, which allows an outeast to re-
cover his rights by performing the proper penance. See Mitdkshard,
Chap. IT. Sec. 10, pl. 6; Stokes, H. L. B. 456. Colebrooke, quoted in
2 Strange, H. L. 272, lays down the principle that after the estate has
once vested it can he forfeited only by loss of caste. A woman would
in general be expelled from caste for proved incontinence, and hence
Sir T. Strange (p. 164) has inferred that a widow holds “ dum casta
Fuerit” only ; but the authorities quoted by Colebrooke do not support
the view that any forfeiture of property necessarily attends expulsion
from caste. It would follow as a necessary consequence in the case
of & momber of an undivided family, asall the property wounld be
appropriated by those members who remained in communion with

- the caste; but this would not be so in the case of & separated per-
son. (a) :

3. The MitAkshard, while it excludes the onteast from parbicipa-
tion, adds:—“But one already separated from his coheirs is nob
deprived of his allotment,” Mit, Chap. II. Sec. 10, pl. 5, 6; Stokes, H.
L. B. 456. And now by Act XXI. of 1850, expulsion from caste causes
no deprivation of any right of inheritance. At the same time a wi-
dow, who remarries, forfeits her widow’s estate under Act XV. of

(@) Under the English Law, Freebench, as it is called, is gene-
vally an estate for lifo. In many manors it is forfeited by inconti-
nenoy or & second marriage . . . . If a widow is found guilty of
incontinency she loses her frecbench unless she comes into Courp
riding upon a black ram aund repeats certain words,” 1 Cruise’s Dig.
285. .

The widow takes as dower a moiety of gavelkind lands, but her
estate is divested by her remarriage or incontinency, Elt. T. of

Kent, 87.
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1856. Thus subsequent unchastity does not divest her, but remar-
riage does. (@) In the caseat 2 Macn. Prin. and Prec. of Hindft Liw,
19, the SAstri seems to have held that subsequent incontinence defeat-
ed bhe widow’s estate, but * an estate once vested by suceesgion or
inheritance is nobt divested by any act which before succession or
incapacity would haye formed & ground for exclusion from inherit-
ance.” ()

4. Bubsequent unchastity does not divest an estate vesting in a’
mother. (¢) In the case of Advyappa v. Budrava, (&) it is ruled thab
incontinence does nof affect o danghter’s succession to her father’s
estate among Lingliyats. - See same case, p. 118, as to the similay rule
inthe case of a mother. This was followed in Kojiyades v. Lalshmi. (o)
The disqualification of an incontinent mother to inherit from her son
* is expressly declared in Remnath v. Durga. (f) Tt does nob prevent
a widow's inheriting from her maternal grandmother. (7) Inconti-
nence is held to prevent one widow getting her share from the
other. (h) Compare 2 Macn, H. L. 183, cited in the Introduction ;
compare also the cage under the Bengal Law of two daughters inhe-
riting jointly from their father, and on the death of one leaving & son
while the other is a childless widow, the latber’s inheriting, notwiths
standing a state has supervened which wounld have originally been
a, disqualifieation. (7). The danghter’s right to inherit arises in cage
of a disqualification of the widow through incontinence. Smriti
Chandrikd, Chap. X, Sec. 2, para. 22.

5. In Honamma v. Timanabhat et al, (7) it is laid down thabt a
bare maintenance awarded as such is not forfeited by subsequent

() Parvativ. Bhiku, 4 Bom. H, C. R. 25 A, C. J,; 4bhiram Das v.
Shrivam Das et al, 3 Beng. L. R, 421 A, C.; 8. Matangini Debi v. 8.
Jaykaly Debi, 5 tbid. 466.

(6) P. C. in Monivam Kolita v. Kerry Kolitany, L. R. 7 1. A. 115,
in appeal from 13 Beng. L, B. 1. So Bhawani v. Mahtab Kuar, T
L. R. 2 All. 171; Nehalo v. Kishen Lall, T. L. R. 2 All, 150.

(¢) Musst. Deokee v. Sookhdeo, 2 N. W. P. R. 361.

(4) I. L. B. 4 Bom, 104,

(¢) I. L. R. 5 Mad. 149.

(f) L L.R.4 Cale. 550.

(g) Musst. Ganga Juti v. Ghasita, T, I.. R. 1 All. 46,

(k) Rajkoomwaree Dassee v. Golabee Dassee, C. 8. R. for 1858, p. 1891,

(#) Vyaw. Davp. 170 ; Amwit Ll Bhose v. Rn;mwekant Mitter, I R.
21 A, 113.

() L L, R. 1 Bom, 559,
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incontinence. Sir T. Strange, 1 H. L. 172, thought it was doubtful.
At 2 Str. H. L. 310, Colebrooke, referring to Mitfkshard, Chap. IT.
Sec. 1. p. 17, says that brethren are not bound to maintain the
unchaste widow of their childless brother. BSeveral cases to the
game effect are cited in Norton, L. C. 37. The Vyavahira Mayiikha,
Chap. IV. Sec. 8, pl. 6 and 8, and the Mitdksharl, Chap. II. Sec. 1,
pl. 7, relying on a passage of Nérada, seem to consider that unchas-
tity, distingnishable from the mere perverseness of pl. 87, 88 of
Mitfkshard, Chap, II. Sec. 1, causes a forfeibure of the right to
maintenance. So too the Viram. Tr. p. 143, 153, 174, 219, and the
Smriti Chandrikf, Chap. XI. Sec. 1, par. 49. Good characteris insisted
on ag a condition of the right by the Sfistri; sbove p. 354, Q. 25. The
distinction hetween the two degrees of misconduch is very clearly
taken in Mitfkshar, Chap. IT. See. 10, pl. 14, 15 (see also Coleb,
Dig. Bk, V., T. 414, Com.). from which it appears that in the case
of wives of disqualified persons, those merely perverse or headstrong,
must be supported, bub not those actually unchaste. - The case of an
adulterons wife and mother are provided for by special texts, and
Mitramisra insists on the distinction, Viram. Tr. p. 168, The outcast
mother is not outcast to her gon, and the outeast wife is nob a tres-
passer in her husband’s house (@) though to be kept apart: Nirada,
Pt. II. Chap. XII. sl. 91; Manu, cited in 2 Maen H. 1. 144, In hig
answer to Chap. IV. B. Sec. 1, Q. 1, the Sfistri seems to have consi-
dered that a woman of abandoned character conld claim no more
than maintenance out of her mother’s estate. A share or an allow-
ance asgigned to a widow in an undivided family by way of mainte-
nance is resumable on her grossly misbhehaving, according to the
Swmriti Chand. Chap. XI. See. 1, paras. 47 and 48. The view here
taken has very recently been confirmed by the deecision in Valu v.
Ganga (b) in which the Court declined to follow Honamma v.
Timanabhat.

6. The adulteress may claim bare subsistence from her husband
only, Smriti Chand. Chap. XI. Sec. 1, para. 49, but not while she lives
apart, (¢) nor can a woman, who has obtained a Soda-chifi (divorce)

(@) Thae Queen v. Mavimuttu, I. .. R. 4 Mad. 243.
(3) Bom. H. C. P. J. 1882, p. 399.

(¢) A claim for maintenance by a wife wag disallowed, she not hav-
ing shown sufficient reason for her desertion or absenting herself
from her husband, Normada v. Ganesh Narayen Shet, Bom. H. C. P.
J. for 1881, p. 215, This applies equally to any wife wrongfully with-
drawing, Kasturbai v. Shivajiram Devkuran, I, L, R. 3 Bom. at p. 382.
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from her husband, sue him for maintenance. (a) An upjustified
withdrawal from her husband suspends hor right; (5)-a severer rule
applies to a wife guilty of other mishehaviour. (¢) A daughter living
apart from her father for no sufficiont cause €annot exach maintenance
from him (d).

7. It is an offence punishable under the Penal Code, Seo. 494 as
j0 the woman, under See. 497 as to the man, to marry the wife of

Hindd not divorced and without the first husband’s congent; Reg.
v. Bav Lidipd. (¢) A woman thus married is entitled to maintenance
(as a concubine,) Khemkor v. Umiashankar ; (f) so iz a concubine,
Vrundavandas v. Yemanabai. (g)

(¢) Bhasker v. Bhagu, 8. A. No. 998 of 1876, Bom. H. C. P. J. In.
for 1876, p. 278. A divorced woman is not ensitled t0 maintenance,
Muttammal v. Kamakshy Ammal et al, 2 Mad. H. C: R. 337,

(®) Mudvallappa. v. Gursatava, . A, No. 807 of 1872, Bom. H. C,
P. J. F. for 1872, No. 1; Narmadas v. Ganesh Naranyanshet, supra;
Viraswami Chetti v. Appaswami Chetti, 1 M. H. 0. R, 376 ; Sidlin.
gapa v. Sidava, Bom, H, 0. P. J. File for 1878, p. 77 : 8. A, No,
307 of 1872; Mudvalappa v. Gursatava, B, H.C. P. J. File for 1873,
 P-1. According to Steele, L. €, p. 32, repudiation without mainten-
1 ance s allowable only in those cases which involve complete loss
M of caste, such as adultery with a man of lower caste, procuring abor-
. tion, or eating forbidden food. Tn obher cases a penance restores the
erring wife:to her position. Should the husband desert his wife she
is entitled to maintenance $o the extent of one-third of his property,
Bamabai v, Trimbak Ganesh Desad; 9 Bom. H. C. R. 283, and Gangaba
v. Naro Moveshwar, Bom. H. O, P.J. for 1878, No. 95. See Coleb. Dig.
 Bk.IV.T. 72, Inthe apswer at 2 Str. H. I, 809, the Sastri says
. that a son must give his mother s bare subsistence even though she
be an adulteress. Uolebrooke quotes the Mit. Ch, II. Sec. 1, para. 7, to
show that brethren are not bound to maintain their brother’s un-
chaste widow. He doubts if there is an authoriby imposing on the
son a legal obligation to support an adulterous mother 3 but Manu and
-other rishis preseribe the duty under all circumstances. Sea above,
pp: 263, 356, and Manu II. 225, 235.
(¢) Shriput v. Radhdbdi, Bom,H, C. P.J. T. 1881, p. 163; Narmada
v. Ganesh Narayan, supra.
(d) liata Shavdiri ot al v. Ilata Narayanan Nambudiri, 1 M. H, C.
R. 872.
(¢) See to the same effect Reg. v. Kadsan Goja, 2 Bo. H. C. R. 117
. (f) 10 Bom. H. C, R. 381.
(9) 12 Bom. H. C, R. 229.
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