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time, an efficient and almost the only security against fraud, lias for
this long time past degenerated into an idle and mischievous cere-
mony."(»)

It should seem therefore reasonable that one and the same effect

| should now be given fo all classes of instruments ; probably the best
: rule would be that which now prevails with respect to Bills of Ex-
change; namely, that as a man has signed the instrument, he should
be presumed primd facte to have done so for a valid consideration ; but
that he should not be precluded in any case from disputing this fact :
and even though he may have contracted by s deed, or under seal, he
should nevertheless be permitted to show that he had not received
such consideration as would support his promise.

The Courts of the Company are all Courts of Equity and good con-
seience ; they are not bound by the rigid rules of Law ; and may well
search the merits of each case that comes before them(® and decide
upon the merits, subject only to general principles, which they must
learn. () :

§ 95. S0 again in many cases which will be hereafter considered a

(p) Bantham’s Works, vol. 6, page 575,

(g) “Itis the duty of this Court’ says Lord Cottenham in Walworth v. Holt 4 M, and C.
7. 636 * to ndapt practice and procedure to the existing state of society, and not by too strict
an adherence to forms snd rules established under different ciroumstances, to decline to
administer justice and to enforce righis for which thereis no other remedy. This hasulwnys
been the principle of this Court, though not ¢ all times sufiiciently attended to.”

(r) 1t mustnothe supgouad. from the above that Courts of Equity in England will set aside
a rontyact merely from the inadeguacy of the counsideration. It mustbesuch an inadequaey

as amounts to a frandulent and unconscientious advantage. The following passage from
Storey’s Commentaries on Equity, vol. 1. p. 204 may be usefully quoted.

“ Mere inndequacy of prise, or any other inoquality in the bargain iz not, howvever, to be ]
nnderstood as constituting, s¢, & ground 1o avoid & bargain in Equity, For Courtsof
Fiquity, aswell as Courts of Law, act upon the ground, that every person, who i not, from
his peculiar condition or circumstances, under disability, is entitled to dispose of his property |
in such manser and upon such terme ashe chooses ; and whether his bargains are wisc and
dissreet, or otherwise, or profitable, or unprofitable, are considerations, not for Courts of Jus-
tien, but for the party himself to deliberate upon.” E i

“ Inadequacy of consideration is not, then, of itself, a distinet principle of relief in Equity. |
The Common Law knows no such pringiple.  The consideration, be it more or less, supporta
the contract. Common sense knows no such principle. The value of a thing is, what it will
produce ; and it admits of no pracise stendard. Itmust be in its nature fluctuating, and will
depend upon ten th d different i t One man, in the disposal of his property,
may sell 1t for ess than another would, He may sell it under a pressure of circumstances,
which may induee him to part with it at a particular time, If Courts of Equity were to
unravel all these transactions, they would throw every thing into confusion, and set aficat the
contracts of mankind, Such a conseguenee would of itself be sufficient to show the incon-
venienco and impracticability, if not the injustice, of adopting the doctrine, that mere inade-
quacy of consideration should form a distinet ground for relief.”

¢ itill, however, there may be such an unconscionableness or inadequacy in & 'haagﬂn, :;lf

onrts

to demonstrate some gross imposition or some undue influence ; and in such cases ta. o
Eﬁuity ought to interfere, upon the satisfactory ground of fraud. Buf then such unconscion=
ableness or such inadequacy should be made out, ss would (to use an expressive phrase)
shock the conscience, and amount in itself to conclusive and decisive evidence of fraud. And
where there are other ingredients in the case of a suspicious nature, or peculiar relations be-
tween the parties, grocs inadequacy of prige must necessarily furnish the most yehement pre-
wumption of fraud,”
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party is estopped from denying his own admissions and representa.

tions : asfor instance a man who admits that he is & tenant of A cannot

dispute hislandlord’s title in an action by the latter for rent, or to
eject him. So if a man induces a tradesman fo supply 2 woman with
goods by a representation that she is his wife, he shall not afterwards
be permitted to show that she was not, in a suit brought against him
by the tradesman for the price of the goods. This subject will be
considered at large when we come to the doctrine of esfoppel. Here
it will suffice to quote the words of Lord Denman in Pickard v. Sears.()

«The rule of law is clear, that, where one by his words or conduct wil-
fully causes another to believe the existence of a certain state of things, and
induces him to act on that belief, so as fo alter his own previous position,
the former is concluded from averting against the latter a different state of
things as existing at the same time.”’

§96. As to written instruments the subject is thus exhausted.
We come now to the practice of the Law which annexes an artificial
effect to facts.

§97. This it does by raising upon facts certain artificial Presump-
tions; by drawing from them certain arbitrary inferences, as contra-
distinguished from those which a judge or jury would naturally draw,
were the Law silent on the point. The subject of presumptions will

. be fully considered hereafter ; at present it will suffice to study the lan-
. guage of Bonnier, as translated by Best.(

«The determining to what extent a certain known element renders pro-
bable the existence of such or such an unknown cause, depending, as it ne-

_ cessarily does, on the light of reason, must in general be left solely to the
* discrimination of the judge. Buf in the most important cases the law, de-

sirous of ingnring the stability of certain positions, and of cutling short cer-
tain controversies, has established PnEsuMpTIoNs, to which the judge is
obliged to conform.” Andin another place, It is not always possible for
a man to arrive at a perfect knowledge of the fruth in each pariicular case,
and yet social necessities do not alwaye allow him to suspend his judgment

‘and refrain.  The stability of the status of person and property, in a word,

the want of peace and security for a multitude of valuable interests, compel
the legislator to hold as true a great number of points which are not de-
monstrated, but whose existence is established by an induction more or less
cogent. Political order, like social order, rests only on legal presum ptions.

(8) 0. Ad. and EL p. 474.
() Sece Principles of Eividenge, § 42,

L
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The capacity of exercising certain rights, or fulfilling certain functions, can
be recognized only through the medium of certain conditions determined
a priort, a special verification for eack individual being evidenily tmpracticable.
The mote social relativns become complicated, the more it becomes necessa-
ry to multiply these presumptions. * # * The motives which have induced
the legislator to establish such or such a presumption more frequently belong
to law than to fact. What he chiefly considers is, not if the known fact
combines ull the characteristics requisite to render the unknown fact pro-
bable, but only if social interest requires that from the proof of one the ex-
istence of the other ought to be inferred.”

§ 98. Now briefly to glance at the division of these legal presump-
{ions, and to give some instances by way of illustration. This again
i§ ready to our hands in the following section of Mr. Best's work.(v)

“These legal presumptions are of two kinde. Inmostof them thelaw as-
sumes the existence of something until it is disproved by evidence—called
by the civilians presumptiones juris, or prewsumptiones juris tantim ; and
likewise, by English lawyers, inconclusive or rebuttable presumptions. In
others, although these are much fewer in number, the presumption is abso-
lute and conclusive, so that no counter-evidence will be received to displace
it. These are called presumptiones juris et de jure—a species of presump-
tion correctly defined, Dispositio legis aliquid presumentis, el super pree.
sumplo, tanguam sibi comperto, statuentis. 'L'o this class belong the promise
to pay which the law implies from the purchase of goods; the intent to kill
or to do grievous bodily harm implied from the administration of - poison,
using deadly weapons, &e. Some may be ccnsidered as belonging to uni-
versal jurisprudence ; the principal of which are the presumption of right de-
rived from the continued and peaceable possession of property, and the pre-
sumption upholding the decisions of courts of eompetent jurisdiction. We
have already alluded to the maxim Inlerest reipublice ut sit finis litium ;
to which must be added, Vigilantibus et non dormientibus jura subveni-
unt and Ez diuturnitate temporis omnia. prassumuntur solemniler esse acla.
Possession is at all times primd facie evidence of property; but if un-
disturbed possession for a very long time had not a conclusive effect, the
most valuable rights would not only be made the continual subjest of dis-
pute, but be liable to be divested or overthrown when the original evidences
of the title to them become Jost or decayed by time: accordingly, among the
various ways in which property may be acquired, we find both writers on
natural law and the positive codes of most nations recognizing that of ¢ pre-
scription,’ or uninterrupted user or possession for a period longer or shorter.”

{v) See Principles of Hvidence, § 43.
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P
And see the observations of Storkie.()
* As artificial or legal presumptions are founded partly upon principles
of policy and utility, independently of the real existence of the fact inferred,
and coasequently, as such presumptions must occasionally, at least, be made
contrary to the real truth, it follows, that these presumptions cannot, con-
sistently with just principles, be established, unless either the real fact bo
immaterial, as where the presumption is made merely for the purpose of
annexing a legal consequence to the fact on which the presumption is found- .
ed; or where the fact to be presumed being material, but its investigation e
difficult and remote, a general rule of presumption can Dbe established of |
practical convenience, and consistent with justice, although it may occa-
sionally operate contrary to the truth, In the first place, presumptions are
frequently made for the mere purpose of annexing a legal incident to & par-
ticular predicament of Act. 1f the fact JB. to which a particular legal con-
sequence is annexed, be absolutely or conditionally presumed from the ex-
istence of the fact . it is obyious that the effect is fo annex to the fact .
the legal consequence which belongs to B. The making of such presump-
tions, and thus annexing legal consequences, is an indirect mode of legis-
lation ; and in estimating the legal value of such a presumption, it is plain
i {hat the intermediate or presumed fact may be left out of the account; the
' question is, whether a legal consequence be well connected with a particular o
predicament in fact ; in other words whether a rule of law be wisely con- '
stituted. Thus, if from the adverse possession of an incorporeal interest in
the lands of another, unanswered, a grant is to be presumed, the effect is
to annex ownership as an incident to such adverse possession unanswered ;
for the supposed grant is mere fiction, or legal machinery, and the only
question is, whether the legal consequences really incident to a valid grant
are well annexed to such a state of facts.—Again, in trover, a conversion of
the plaintifi’s property is to be inferred by a jury, from the fact of a demand
by the owner, and refusal on the part of the defendant who is in possession i
of it, such refusal being unexplained. THere, the predicament on which |
the presumption is built renders the fact presumed in reality immaterial,
where the defendant wilfully withholds the plaintiff’s property ; it is of no
importance to the real justice of the case, as between the porties, to what
use the defendant may have applied the property, whether he has consumed
the goods, or allowed them to perish in the course of nature. The effect
in such cases is merely to annex to one fact a legal incident annexed by
law to another fact, to which the former is in all respects equivalent. Such
presumptions are also well founded in principle where the investigation of
a fact is difficult and precarious, and where a general rule of practical utility

() Starkie, p. 748, note (f).
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can be established, without oceasioning positive injustice, in individual in-
stances. 'Within this principle, all statutes of limitation, and the presamp-
tions made in analogy to them, are founded. The difficulty of proving a
debt constantly increases with lapse of time, and may at last become im~
possible ; whilst, on the other.hand, the probability that he who makes no
claim of payment or possession has a right to make it, continually diminishes.
Convenience, therefore, requites that at some period or other the pre-
sumption should be made, cither absolutely or otherwise, against the an-
tiquated claim. And as such a rule or presumption must be general in its
operation, a precise and definite period must of course be appointed for its
operation. The great advantages of this in point of policy and convenience
are of the most obvious nature. The operation of such a rule, whether it
be absolute, or be but a primd facte presumption, being [purely artificial in
ils nature, may be, it is true, contrary to the fact; but of this, a party who
knew the rule, and who suffers therefore merely from his own laches, has
~ no just ground for complaint. On this ground, by the stat. 1, Jac. L c.
11, 8. 2, 19.—Car. II. ¢. 6, a person who has been abroad for the space of
seven years, and has not been heard of within that time, is, at the expira-
tion of it, presumed to be dead ; a rule of convenience, on account of the
difficulty of proving the death of a person under such circumstances, and
attended with no positive injustice in any individual case, the presumption
operating only in the absence of proof to the contrary.

% It has been said, that the presumption of the law is better than that of
men (Esprit des Loix, 1. 29, c. 16). A position much too large, if it be
not limited to general rules of the nature above alluded to. For artificial
presumptions, although beneficial, as general and practical rules, are usually
very uncertain and presarious instruments for the investigation of truth in
particular instances ; they are, therefore, unfit to be employed where any
application of the law, contrary to the real fact, would be attended with
positive injustice, as in criminal cases.”’

The whole subject of Presumptions will be considered at large in the
third part of this work ; here I would only caution the beginner against
the abuse of too hastily raising a presumption, or as it is called in com-
mon parlance, of jumping to a conclusion. Not only is rashness in
this respect to be avoided, but care must be taken that our presump-
tion when raised is legitimate, and follows necessarily from the pre-
mises before us. Otherwise we shall be guilty of twisting and per-
verting circumstances to our own view, a faulf only too likely to hap-
pen whenever the mind is pre-occupied or biassed by some precon-
ceived bypothesis of innocence or guilt,
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§99. Thus we have examined the principles of evidence ; and we
find that generally speaking there ig no difference between the course
of investigation allowable in judicial and ordinary matters. That the
Law only interferes to vary the ordinary course from causes originat-
ing in vexation, expense, or delay : that it operates either by way
of exclusion or annexation of particular effects : that its principal ex-
clusive tests are oath and cross-examination ; but that, on the ground
of publio policy, it also excludes testimony in certain other cases, such
for instance as secrets of State, confidential communications, &c. ; that
it annexes effects to instruments and to facts ; to the former, according
ps they are of a public or private character; to the latter, by way of
drawing from them certoin inferences or presumptions.

§ 100. Our next great division is that of

IL—THE KINDS OF EVIDENCE.

§101. Woe have already had occasion to glance at the various
kinds of evidence, (See § 83—7, 65) when speaking of the difference
between direct and indirect, mediate and immediate, testimony. You
will meet with many terms applied to evidence, somewhat confusing
at first, because they proceed from different principles of division, and
unless this be borne constantly in mind, you will be apt to be puzzled
by not getting the branches of the same division properly opposed to
each other. Thus you will in the course of your reading meet with
such terms as these : original and secondary evidence ; primary and
derivative ; natural and artificial ; mediate and immediate ; direct and
indirect : collateral and circumstantial ; conclusive and presumptive ;)
real and personal, and thelike. Many of these fermsin point of fact
being equally applicable to one and the same kind of evidence, you will
fall into all sorts of cross-divisions, if you do not remember the various
principles on which evidence has been divided. Thus, direct evidence
may, as you will see, consist as well of real as of personal evidence ;

() For the sake of clearing away confusion, it may be useful here to expluin briefly these
terms. The use of them will become apparent as we proceed : and must be learnt by study
of the text: the present note merely indicates their application. Direct and indirect have
already been explained. Other terms for indirect, are collateral or circumstantial. Conclu-
sive aud presumptive evidence are generally used with reference to circumstantial evidence,
Dircet evidencs is divided into immediate and mediate, For the first, primary and original
are synouymous, For the latter, derivative, hearsay, and in one sense, secondary. Original
and secondary evidence are opposed to one another in another sense ; thatin which the infe-
rior cannot be received till the absence of ke superior quality of testimony is accounted for.
Personal and real proceed from a consideration of the source of evidence as it comes from per-
sons or things. Artificial evidence is applied to that effect which the Law annexes to instru-
ments and facts, which is mexely conventional=~ps opposed to ail other, which is natural.

G
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y 50 ; " FACTUM PROBAXDUM-—FPROBANS. L
‘thus, all hearsay evidence is necaasai'/iljr mediate eviderice ; thus, all cir-
cumstantial evidence isin one sense collateral ; though all collateral is
not circumstantial. R e
§102. To explain this further ; Evidence has been divided, as to
kind, into real and personal evidence (and it is the division principally
followed by Mr. Best in his work on the Principles of Evidence(v/)
from a consideration of the source whenee the testimony proceeds.
" Thus, if it is delivered by a person, it is called Personal; if it is derived
from a thing, it is called Real. But if we remember what was said in
.| '§83—1,65, as to the nature of Direct Evidence, it will be apparent
that Real Evidence as well as Personal is often of a direct nature.
Thus if the point to be proved is a centract, the contract itself, if 16
has been reduced to writing, when produced, and proved, is itself real
dirvect evidence.

§ 103. The simplest method of explanation which oceurs to me, is
to bid you always call the point to be proved, the factum probandum :
and every fact which is produced for the purpose of proving the fuctum
probandum, whether by itself simply, or in connection with other facts,
a factum probans.

§ 104. Now whatever other quality these Jacta probantia may
possess, whatever other names we may call them by, this much is
certain, that they must be always cither Direct or Indirect. For Di-
rect evidence is that which depends directly upon the senses, inde-
pendent of any deduction to be drawn from the factum probans; as
where & personal witness declares, I saw A kill B with a sword : here,
if the witness is worthy of full credit, the testimony is conclusive.
Tis validity rests solely upon its eredibility. So if a piece of real evi-
dence be produced, for instance a written contract, the moment the
judge is satisfied that it has been executed by the party to be charged
by it, its credibility being established, it is direct evidence of the
Sactum probandiim, viz., that such a contract was executed by the
party sought to be charged.

§ 105. But suppose, as often happens, there is no, or not sufficient,
direct testimony fortheoming to establich the factum prabandum, the
judge will receive indirect evidence, that is to say, evidence which
provesor tends to prove the factum probandum indirectly, by means of

S S PO |

(v) See Best, § 28, 190.
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certain inferences or deductions to be drawn from ifs existence, and
its connection with other facta probantia. Here the force of the evi-
dence does not rest merely on the credit attached to the factun probans,
but to the result which by a process of reasoning it indirectly esta-
blishes in the mind of the judge: and this is called circumstantial
evidence. It is also called collateral evidence, because it is nof, as
will be shown by exampls, the very factum probandum, as when A says
“ I saw B kill C,” but something collateral to the factum probandum,
from which the mind of the judge infers the fuctum probandum. Itis
also called Presumptive, because upon certain principles which will be
considered hereafter, the mind of the judge raises cerfain presump-
tions upon it.

§ 106. Our first great division therefore of the kinds of evidence
will be into Direct and Indirect.

§ 107. Before proceeding further, it may be well in order more
vividly to impress the mind of the student, to give one or two il-
lustrations of Indirect evidence, whence he will be able to recognize
all others whenever they occur. Suppose, for instance, the factuim
probandum is a murder which A is charged with baving committed
upon B. It may be that C has actually seen A commit the deed. His
testimony to this effect is clearly direct evidence. But let us sup-
pose & second case, that there was no person about the spot—no direct
testimony in short forthcoming-—then, if it were found that there
were marks of shoes on the snow about the house, and that those
marks exactly corresponded with the shoes worn by the prisoner,
these facts would be indirect evidence, because their force against the
prisoner would not depend solely upon the faith placed in a wit-
ness who deposed to the evidence of his senses, but would depend
upon a reasoning process carried on in the mind of the judge, whence
he would infer or presume from the colluteral circumstances present-
ed to him, that the prisoner was the person who bad on the shoes
which made the marks : though it will be seen that this is not a ne-
cessary or conclusive presumption, however probable, for it is possi-
ble that another person may have taken the prisoner’s shoes for the
express purpose of diverting suspicion from himself : a case which has
actually occurred.

§ 108. This instance must suffice. Circumstantial testimony is of
course as infinite in its variety as the whole round of human action.

SL.



IMMEDIATE AND MEDIATE EVIDENCE.

Its quality, and the rules under which it is receivable, will be consi-
edder at large hereafter.

§ 109. Bearing in mind this great leading distinction between Di-
rect and Indirect Evidence, let us now proceed to enquire into the first

branch somewhat more closely. As I have above shown, there can

be no doubt of the direct quality, when A says, *“ I saw such and such
a faot.” ““Ileard such and such a statement made by the plaintiff, or
the defendant, or the prisoner.” But suppose that the witness is not
reporting the avidence of his own senses, but that which he has heard
from some third party, it is clear that he is still giving direct evidence.
Because if it were admissible, and credited, its force would depend
upon faith, and not upon inference. True it ig, that the law of evi-
dence does not, generally speaking, or except in certain cases which
will be specified and examined hereafter, admit such {estimony. But
this is the resulf of the excluding tests of oath and cross-examination.
The witness who on oath and subject to cross-examination reports the
evidence of his own senses, gives immediate evidence ; one permitted
to veport what some third person has told him, gives mediate evi-
dence. He is in truth but a mediuim for communicating to the judge
what some other person, not before the Court, bas said he saw or heard.®
Heis a mere conduit pipe. Whereas the evidence of the first descrip-
tion is im-mediate,(?) that is to say not delivered through any medium,
but originally. Hence Direct Evidence must be divided into smme-
diete and mediate.

§ 110. Tt is superfluous to dwell longer here on the first class of
Direct Evidence—immediate.

§ 111. The second class mediate, or as it is more popularly termed
Hearsay, is generally not receivable,(®) being excluded on the grounds

(%) See § 65.
(z) Immediate is devived from in fornon, and medivm,

(b) In determining whether a piece of evidence tendersd is hearsay or mot; it is a pood
eriterion to covsider whether itis offered subject to an oath and to eross-examination.
Suppose the evidence tendered is the deposition of a deceased witness in & former suit.
Then the one test of oath is present; but if the testimony formerly delivered was in a
suit not between the same parties, it is clear ¢the present partics or at least one of them had
not the opportunity of cross-examination, and the evidence is hearsay as agsinst them, Prac-
tico alone gives facility in detecting grounds for objection. Mulle mullo exercitamentis
Sacilius quam regulis percipics. The shape in which Hearsay is offered is often very subtile
and by nomeansin the vulgar form of a witness relating something he has heard from a third
person not before the Court : when the absence of both tests—oath and cross-examination —
is ut once apparent. Yet it is of grave importance to the Pleader to take objection at the
!-tnnmﬁnt,t for if }iilcarsay gets unobjected to on the judge’s note, he has g right to deal with
it ag he thinks fit,

L
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already considered under the first head of our subject. It becomes
necessary now to consider in detail those exceptive cases in which
Hearsay is receivable.

§112. Although the test of Hearsay is its not having been sub-
mitted to oath and cross-examination, yet a little reflection will show
us that there are certain cases in which evidence so delivered is in its
nature original ; where for instance it could not have been delivered
subject to the ordinary tests. Suppose that the subject of enquiry is
whether A wrote or received a particular letter, as frequently is the
case in bankruptey or insolvent cases, here the letter itself is the best,
if not the only evidence of that fact ; although the facts stated in the
letter could not be proved by the production of the letter, but if they
were the subject-matter of enquiry, the writer of the letter must bim-
gelf be called and state them on oath.

So in Clotton v. James,(©) it was held that  letters, bearing postmarks
before the act of bankruptcy, and found in the alleged bankrupt’s
possession after it, containing statements of matters material to the
act of bankruptey, are admissible without calling the writer, as evi-
dence against the alleged bankrupt, fo show that he received intimation
of these faets, though not to prove their truth.”

§113. Thus, in the great case of Wright v. Doe dem Tatham,(d)
where the question was whether testator was of a sound mind at the
time of his death, certain letters from his relations to him were tendered
in evidence, to prove that they corresponded with him on the footing of
his sanity. Tt was held that there was no proof that these letters had
come home to the knowledge of the testator : and they were rejected,
though the judges were divided as to the proof of the letters having
reached the testator, and their admissibility on ket ground. Here
you will observe that assuming these letters had never reached the
testator, they were offered to establish the sanity of the testator, by

the dealings or opinions of third parties. For #4is purpose the parties

themselves should have been called, and sworn to the fucfs on which
they had dealt with the testator as a sane man : and to prove this by
their letters not upon oath, was of course to resort to mere hearsay.
In short it was an attempt to prove the state of the testator’s mind

(&) 1 M. and 37, 273,
{#) 7 4. and E. 313,

6L
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not by kis acts, but by the opinion, not upon oath, of third parties.
Thus in the case under consideration Tindal, C. J., says,©

* The question to be determined by the ' Jjury was, whether or not the tes-
tator John Marsden was and had been, from the time he attained his full age,
1779, and down to and at the time of his making his will and codizil, in the
years 1822 and 1825 respectively, a person of sane mind and memory, and ca-
pable of making a will. And, in order to determine that question, I conceive
all that was gaid, written, or done by the testator himself at any time dur-
| ing such period was the most direct and the best evidence to ascertain the
“ state of his understanding ; and that the next in degree, because intimately
! | connected with it, would be all that was said to him, written to him, and
If done to him during the same period, by bis friends and others who had ac-

- cess to him ; provided always, that what was 80 said, written, or done to him

4 by others,is shown to have come home to his actual knowledge ;(f) butlcon-
sider this condition to be indispensable as to the admissibility of this second
class of evidence ; for, as to wh%t was said by others but not heard by the
party whose understanding is the subject-matter of enquiry, or ‘written by
others but which never reached him, or done by others but never known by
him to have been done, it appears to me that such speaking, or such writing,
or such acting, can amount to no more than an expression of the opinion of
the speaker, or the writer, or the actor, and that such opiuion, not having
been given upon oath, and not being subject to cross-exemination ag to the
grounds upon which it was originally formed or continued, cannot, upon
that account, be deemed admissible in evidence. I cannot therefore accede
to the position which has been contended for by the learned ¢ounsel on the i
j purt of the plaintiff in error, that mere treatmentof the party by others
| without or beyond the reach of the knowledge of the party himself, or, as

it was sometimes expressed, conduct of others fowards him, although not
. amounting to conduct & himself, can form a legitimate or admissible species
t of evidence. Evidence of that description may have been held admissible
| in questions relating to the sfefus of mind or competency of a testator be-
E : fore ecclesiastical tribunals ; those courts may, perhaps, and not improperly,
;

have allowed evidence of the manner in which a person has been treated by
his frisnds and others, without enquiring whether those modes of treatment
came home to the understanding of the testator. But in an ecclesiastical
: court the same persons ave judges both of the law and the fact ; and their
experience and sagacity may be sufficient to prevent any injurious conse-
| quences from a class of evidence which approaches so closely to, if it is not
; in fact, mere opinion of the witness, by giving such testimony no more weight

(¢) 7 Adolplns and Ellis’s Reports, p. 400,

(f') Other letters, o proved, were admitted in this case,




" then it really deserves. But our rules of evidence are caleulated for frials
before populariribunals; and one of the first objects of the law of evidenice in
those courts is to exclude the admission of any evidence which may by possi-
bility mislead the understanding of the jury.

1 therefore consider such treatment only of a person by his friends or
others to be admissible in evidence upon a question concerning his compe-
tency as appears to have come home to his understanding, and upon which
he has been shown in some degree to have acted ; for, after all, it is not the
treatment itself which is of any value, but the mode in which the party con-
ducts himself when such treatment takes place. Itis not what the third

person does, or says, or writes, which furnishes of itself any indication of’

the state of mind of the party respecting whom the inquiry is made, but
what such party himself does, or says, or wrib’es, ot how he condacts, or
bears lnmselfon the cccasion ; for even his refusal fo act, or his silence, may,
in some instances and on some occasions, furnish evidence as strong upon
the state of his mind, and speak as loudly and mtelhglbl ¥, 88 any act or an-
swer however direct.”

- §114. In like manner public reputation or opinion ean only be
proved by Hearsay; but here Hearsay is in its nature original evi-
dence. In Gurro. Rattan,®) Gibbs, C. J., says, “what is reputed
ownetship ? it is made up of the opinionsof a man’s neighbours : it
is 2 number of voices concurring upon one or other of two facts.”
Every man who swears to public opinion, must necessarily therefors
I_T be giving hearsay evidence as to all that of which his evidence is
composed except his own opinion. Me can only have learnt the opi-
nion of others from them, and to refuse on this ground to receive
evidence of public opinion, or general reputation in thesa cases, would
exclude the only possible evidence of its existence.

§ 115. Bo where the question is the impression produced upon an
aggregate of minds, it would be impossible to call the owner of each
individual mind into the witness box, and the existence of any general
impression or public opinion can only be established by this evidence
not upon oath, so far as the witness speaks of impressions on the
minds of others than himself ; and the evidence is in fact in its na-
ture original.

§ 116. Thus in the celebrated case of Du Bost v. Beresford®
which was an action for destroying a picture, the impression produced

(¢) Holt's, N. P. C. 327.
(%) 2 Cam, 612,
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upon the mind by the picture was allowed to be proved on the de-
fence, by witnesses who swore to the ex.clamu.tmna and declarations of
other spectators of the picturein their presence, such spectators not
being therselves put into the witness box. In that case the Plaintiff,
a painter, had painted the Defendant and his wife. The former was
extremely plain, the latter very handsome. Some misunderstanding
bavingarisen, the Defendant refused to receive the picture ; whereupon
the Plaintiff exhibited it in public with the title of ““ Beauty and the
Beast.” The Defendant cut the picture to pieces, and therefore the
. action was brought to recover damages. The defence was that the
picture was a Libel, calculated to bring the Defendant into public ri-
dicule, and that he was therefore justified in destroying it. To prove
this, witnesses were calléll, who swore to the impression produced
by the picture on their own minds, viz. that it was intended to bea
representation of the Defendant and his wife, and fo the stafements of
recognition by other spectators. 'The evidence was received.

§ 117. 8o when it is material to enquire into the demeanor, men-
tal feelings, and the like, of an i;g&ividual, the expressions used by
that individual are in their natufel\briginal evidence. They sre the
very matter enquired after; only by!the expression can the feeling
reveal itself. On this ground,in a¢fious for eriminal conversation,
where it is material to prove the te 'ms on which the husband and
wife lived previous to the intimacy \rith the Defendant, letters and
expressions of the wife (not a party tq the suit) and of the husband
(giving evidence in his own favor) are recewa.ble But of course nof
if they are shown to be collusive.

§ 118. Bothe expressions of a person atyreceivable to show the state
of his bodily health, pain, sensations. Thus the statements to his sur-
geon by a party assanlted, are receivable to show how he has suffered.

§ 119. Thus also where it is material to enquire whether any com-
plaint has been made ; as in rape cases, where the fact that the prose-
cutrix did not conceal the alleged violation, but communicated it to
her mother or friends without delay, is often of the highest import-
ance, the faet of complaint can only be thus proved. And for this
purpose the enquiry is usually made. But beyond the question, did
the prosecutrix make a complaint of personal violence against any
body ? questions cannot be asked to prove thus the particuiars of the
crime. The prosecutrix must herself prove the particulars on oath.
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e

ST /80in R, v, Clarke,® it was held that

¢ The fact of her making complaint of the outrage, and the state in which
she was at the time of making the complaint are evidence, although the
particulars of her statement are not evidenge to prove the truth of her
statement.”

§ 120. So declarations, where they form part of the res gestw, are
admissible. Phillipps(®) puts this so clearly that I shall use his lan-
guage.

¢ Verbal and written declarations are often said to be admissible, as con-
stituting a parl of the res geste. As such they are most properly admissi-
ble when they accompany some act, the nature, object, or motives of which
are the subject of enquiry. In such cases, words are receivable as original
evidence, on the ground that what is said at the time affords legitimate, if
not the best, means of ascertaining the character of such equivocal acts, as
admit of explanation from those indications of the mind which language
affords. For where words or writings accompany an act, or where they in-
dicate the state of & person’s feelings or bodily sufferings, they derive their
credit from the surrounding circumstances, and not from the bare expres-
sions of the declarant. And the language of persons at the time of their
doing a particular act, in the same manner as their demeanour or gesture,
is more likely to be a true disclosure of what was really passing in their
minds, than their subsequent statements as to their intentions, even if such
statements would not be excluded on other grounds.”

§ 121. The most striking illustrations of this principle are to be
found in those cases in which the sayings, acts, &e., of conspirators
have been admitted against of/er parties accused of participating in
the conspiracy.

¢ Tt is an established rule’” writes Phillipps,®

¢ That where several persons are proved to have combined together for
the seme illegal purpose, any act done by one of the party in pursuance of
the original concerted plan, and with reference to the common object, is,
in the contemplation of the law, the act of the whole party ; it follows,
therefore, that any wrilings or verbal expressions, being acts in. themselves,
or accompanying and explaining other acts, and so being part of the res
geste, and which are brought home to one conspirator, are evidence against
the other conspirators, provided it sufficiently appear that they were used in
the furtherance of a common design.”

(i) 2 Starkie C. 242.
(k) See vol. 1, p. 152,
5 (h  Ibjd, p 10T,



g HARDY’s CASE.

§ 122. Hardy's casé™) is the leading case on this point: where
letters written by co-conspirators in furtherance of their comwmon ob-
joot, and writings distributed by them, were received in evidence
against the accused. So alsoin Lord George Gordon’s case®) the
inseriptions on banners carried by the mob were properly received in
eviderice against illiterate prisoners who could ngt read : not, you will
observe, to prove the fact of their complicity in a conspiracy : but that
complicity having been in the first instance established by proving
the acts of the prisoners, to show what was the common object of
the rioters.

§ 123. The case of Hardy above referred to affords also a valuable
illustration of the Law that hearsay statements, &ec. will not be re-
ceivable if not actually part of the res geste.

On this point Phillipps(?) writes lucidly as follows : —

<« But where words or writings are not acts in themselves, nor part of the
res gestw, but a mere relation or narrative of some part of the transaction,
or ag to the share which other persons have had in the execution of a com-
mon design, the evidence is not within the principle above mentioned ; it
altogether depends on the credit of the narrator, who is not before the Court,
and therefore it cannot be received.

« Thus on the trial of Hardy for high treason, a question arose as fo the
admissibility of a letter written by Thelwall, and sent to a third person not
connected with the conspiracy, containing seditious songs, which the letter
stated to have been composed and sung at the anniversary meeting of the
London Corresponding Society, of which society the prisoner and the writer
of the letter wereproved to be members. The argument in favor of the ad-
mission of the avidence was, that the leiter was an act done in furtherance of
the conspiracy ; that the letter contained language of incitement, not merely
anarrative or confession by a stranger, and that in such case scribere est
agere. 'The objection was, that the letter contained merely a relation by
the writer, that certain songs had been sung, which could not be evidence
against the prisoner. The majority of the Court decided against the ad-
missibility of the letter. Eyre, C. J., Macdonald, C. B., and Hotham, B.
“were of opinion, that the letter could not be received. Buller, J. (with whom
Grose, J. agreed in thinking it admissible) said, the letter ought to be re-
ceived in evidence, for the purpose of showing what was the nature and ex-
tent of the eonspiracy ; that in Damaree’s and Purchase's cases, évidence was
received of what some of the parties had dome, when the prisoner was not

(m) 24 Howell's St, Tr, 704,
(n) 21 Howell's §¢. Tr, §42.
(o) wol. 1, p. 160,
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there ; that, on the trial of Lord Southampton, something said by Lord Essex,
previous to the prisoner’s being there, was admitted as evidence : and that,
in Lord George Gordon's case, evidence of what different persons of the mob
had said, though he was not there, had been admitted. But Eyre, C. .5
and the other judges, considered the letter, not as an act done in prosecution
of the plot, but as a mere narrative of what had passed. ¢ Correspondence,’
said the Chief Justice, “very often makes a part of the transaction, and in
that case the correspondence of one who is a party in a conspiracy would
undoubtedly be evidence, that is, a correspondence in furtherance of the plot;
but a correspondence of a private nature, a mere relation of what had been
done, appears a different thing’ And with respect to the cases alluded to
by Buller, J., the Chief Justice observed, ‘In the cases of Damaree and
Lord George (fordon, the cry of the mob at the time made a part of the fact,
part of the transaction, and therefore such evidence might propetly be re-
ceived.

“1t is in consequence of the distinction between writings or declarations
which are a part of the transaction, and such as are in the nature of subse~
quent statements, but not part of the res gestw, that the admissibility of writ
ings often depends on the time when they are proved fo have been in the
possession of co-conspirators; whether it was before or after the time of
the prisoner’s apprehension. Thus on the trial of ‘Watson, some papers,
containing a variety of plans and lists of names, which had been found in
the house of a co-conspirator, and which had a reference to the design of
the conspiracy, and in furtherance of the slleged plot, were held to be ad-
missible evidence against the prisoner. All the judges were of opinion
that these papets ought to be received ; inasmuch as there was in the case
strong presumptive evidence that they were in the house of the co-conspi-
rator before the prisoner's apprehension : for the room in which the papers
were found had been locked up by one of the conspirators. And the judges
distinguished the point in this case from a point cited from Hardy's case,
where the papers were found, affer the prisoner’s apprehension, in the pos-
session of persons who, possibly, might not have obtained the papers till
afterwards.”

§ 124. Bearing in mind these particular cases in which evidence,
though not delivered on oath or subject to cross-examination, is in
the nature of original evidence, let us return to a consideration of
Hearsay commonly so called.()

(p) Starkie is I think somewlat pusgling to the student in this part of his subject, for in
page 55 he makes o distinction between medinle original, and mediate secondary evidence,
The general iden of original and secondary evidence makes them correspond respectivaly

with fmmediate and Hearsay; snd to introduce the same division into one branch (me--
diate or Hearsay) iy cenfusivg. 1 bave therefore sbundoned our author here; but must

[



MEDIATE EVIDENCE, WHERE RECEIVABLE

§ 125. Tt is never receivable if better evidence is procurable and
kept back, for otherwise the fundamental rule which requires that
the beet evidence which each case admits of shall be produced, would
be violated. But there are eertain subjects which cannot possibly
from their very nafure admit of the production of immediate evidence,
because they are not the subjects of the senses at all ; such as relation-
ship, character, custom, prescription ‘and the like, In some of
these instances, it is true that immediate evidence possibly might be
producible, but very rarely. Character is clearly matter of opinion,

and not of the senses: Relationship. might occasionally be proved by
the immediate testimony of a midwife, or a surgeon, or a mother, but
generally speaking, relationship is not provable by immediate testi-
mony. o of pedigree : suppose the link to be proved existed 100

endesvour to make his meaning clear in o note for the henefit of those students who are
perusing his work.  Starkie's divisions would stand as follows :—
Evidence as to kind.
1

1 ]
Immediate ! Modiate
or or
Original. Secondary.
i

f
IOri;:;ilml Secondary,
Mediafe avidence says Starkie (p. 53) of general reputation, pedigres, #dmissions, declara-
1ions Accompanying an act, is in 1ts nature origing : all other mediate testimony is secondary.
Now by this he roeans simply that as to the first class, there really is nothing behind, which
could be of a better quality, or which could possibly be resorted te ; whereas with respect to
the second class, it pre-supp the exi of better uvideoce, the absence of which must be
accounted, for before any recourse ean be had to the secondary evidence, Letus try this by
two examples. Suppose medinte evidence were offered to prove a matter of pedigree, suppose
also mediate evidence were offered to prove a faet by means of an entry made m a decessed
person’s book mecording to the ordinary onstom of his trade. Then these two heads of evi-
dence according to Starkie would stand thus— )
Mediate evidence offored to prove
1

1 Efy
Pedigree. Eatry.

Original, = Secondary. -

Now suppose that the link in the chain of Pedigree o be proved, were 100 years back, it is
clear that there is nothing botter than the heavsay of the old deceased persons which the wit-
ness reports. There is nothing to fall back npon,‘nnthiqg behind this ; nothing in short to
be accounted for before such evidence was admissible, and so far it is in the natare of origi-
nal evidence. i

But take the other case : when an entry is E_roduunc’l, gnd is proved to have heen made by
o deceased person in the ordinary course of his business, it is receivable in evidence. But
if the person who meade the eutry had been alive, his own testimony would have been better
than his entry. He might it is trae have refreshed his memory by & reference to his book,
but the book itself would not have been independent evidence. He wouald have deposed
on oath and subject to cross-examination—whereas, after his death, his entry is not subject
to any such testsof its teath. In this case therefore, ss there might be hetter testimony
than the secondary or hearsay evidence of the entry, it becomes necessary to satisfy the Court
that no sush better evidence exists: in other words that the party making the entry is dead,
and tho source of original evidence being thus exhausted, the secondary evidence of the
entry itself becomes receivable : thus illustrating the rule that secondary evidence is never
admissible so long as original evidence of the same fact is procurable. ‘L'his is all that Starkie
means by his division orsub-division of sediate tostimony into original and secondary. I
have adopted with Phillipps the simpler course of congidering in what cases hearsay, or me-
diate eyidence is receivable.

#
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years back. The witnesses almost to o cerfainty would be all dead, and
in all these cases, cessante ratione ecessat lex, hearsay evidence is re-
ceivable.

§ 126. The following observations sum up the whole matter.@

“The chief merit of the English law of evidence, a merit which in some
measure atoves for that predilection for absurdity which seems to have
animated some of its earliest sages, and not quite to have abandoned their
posterity, consists in the general exclusion of hearsay evidence ; that one
man shall not be affected by what another says of him, which he has no op-
portunity to examine or contradict, is a dictate of natural justice ; and how-
ever it may be argued that such evidence ought to be admitted, and left to
find its own level, yet so long as juries are entrusted with the decision of
facts, and those juries in the greater number of instances are taken from a
portion of the community peculiarly susceptible of prejudices, any substan.
tive alteration of this rule would lead to the most pernicious consequences.
Vane voces popult non sunt audiende, nec entm voctbus eorum credi oporlet,
quando aut nogium crimine absolvi aut innocentem condemnary desiderant.

“ Perhaps the most remarkable exception to this important doctrine is,
that by which the English law, dispensing with its formal rules in favor of
higher principles, allows hearsay evidence to be given when it tends to ex-
plain an act done, and forms part of a particular transaction : nothing can
be more sound than the reasoning on which this exception is admitted ; an
action may bear a totally different interpretation, according to the words by
which it is accompanied—nay, in many cases, an action would be altogether
unmeaning were it not for words which individuate it, and impart to it a
peculiar and distinctive gignification ; the same cause, therefore, on account
of which evidence of the actis given, obliges evidence of the expression
with which it is accompanied to be received. Thus, where a question arises
as to the validity of an insurance, impeached on the ground of fraud com-
mitted by the party for whose benefit it was made, evidence of declarations
made by the party whose life was insured is admissible. ~So where a trades-
man leaves his house, evidence may be given of his declarations as to the
motives of his absence ; so his declarations as to the state of his affairs are
evidence, and the answers may be read to letters written by him and re-
questing assistance. Another exception is, where hearsay is admitted to
prove a public right ; in such cases that the fact of tradition exists among
those who have the means of knowledge, and an interest in perpetuating
that knowledge, is a circumstance entitled to great consideration; it isa
moral fact, not obvious to the senses. No other evidence can be given, that

() Law Mag., N, S, vel. 1, p, 84,

L



62 EXCEPTIONS SPRCIFIED.

such rights exist, but the prevalence of such traditions among the people.
Such a persnasion is the very factsought to bie established ; if it can be trac-
ed to the period when those rights were exercised, if it be constant and ge-
neral, if no specific date can be assigned to its origin, hearsay ig thus strip-
ped of its most dangerous qua.}i(ies; it ceases to be the loose random de-
clarations of an individual, and assumes a charactet of comstancy and truth
in proportion to its extent and accuracy.”

§127. Mediate or Hearsay evidence is receivable

1st.  In matters of public and general interest.

2nd. In questions of ancient possession.

3rd. In matters of pedigree.

4th. In cases of dying declarations, .

5th, In cases of declarations made against the interest of th
person making them.

6th. In the case of entries made in the ordinary course of
business.

7th. Admissions hy a party to the suit, his partner, or agent.

8th. Confessions by prisoners.

§ 128. It may be stated generally that except in the abovemen-
tioned cases hearsay evidence is not receivable.

§ 129. It is receivable
1st. In matters of public and general interest. .

§ 130. The reasons for the reception of hearsay evidence in these
cases is thus explained by Taylor.*")

« And first, as to matters of public and general interest. The admissibi-
lity of hearsay evidence in this class of cases appears to rest mainly on the
following grounds :—that the origin of the rights claimed is usually of so
ancient a date, and the rights themselves are of so undefined and general a
character, that direct proof of their existence and nature can seldom be ob-
tained, and ought not to be required; that in matters, in which the com-
munity are interested, all persons must be deemed conversant ; that as com-
mon rights are naturally talked of in public, and as the nature of such rights
excludes the probability of individual bias, what is dropped in conversation
respecting them may be presumed to be true ; that the general interest which
belongs to the subject would lead to immediate contradiction from others,
if the statements proved were false; that reputation ean hardly exist without
the concurrence of many parties unconnected with each other, who are all

(r) § 416.
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alike interesied in investigating the subject ; that such concurrence furnishes
strong presumptive evidence of truth; and that it is this prevailing cur-
rent of assertion that is resorted to as evidence, for it is to this that every

member of the community is supposed to be privy, and to contribute his

§ 131. Itis necessary to bear in mind the distinction between the
terms “ public” and * general.”” Public is used of that which is com-
mon to all : as a highway. General of that which concerns many
indeed, but not the entire body of the public: as a right of common,
in which only the inhabitants of one or more parishes participate.
In respect to the former class evidence of reputation from any one
is receivable ; in respect to the latter, evidence of those actually un-
connected with the particular locality would not be admissible,

§ 132, Phillipps I think discusses this matter in the most simply
intelligible form. He divides it into three heads. '

1st. Examples of matters of public and general interest.
2nd. The form under which hearsay is usually presented.
3rd. The qualifications under which it is receivable.

1st. Ewvamples.

§133. A boundary between villages; the limits of a village or
town : aright to collect tolls: a right vo trade to the exclusion of
others: a right to pasturage of waste lands ; liability to repair roads,
or plant trees ; rights to water-courses, tanks, ghauts for washing;
rights of common and the like, will be found the most ordinary in
Mofussil practice. It may be useful also to consult Taylor(® to see in
what instances hearsay has been respectively received or excluded in
matters of this description.

“ It may be here expedient to enumerate a few of the principal questions,
which have been deemed to involve matters of public or general interest,
and to contrast these with some others, which the Courts have considered
to be of too private a nature, to allow of their being illustrated by evidence
of reputation. Thus, on the one hand, Aearsay has been admitted, where
the question related to a right of common, a parochial or other distinct mo-
dus, 2 manorial custom, a custom of mining in a particular district, a custom
of a carporation to exclude foreigners from trading within a town, the limits
of a town, the boundary between counties, parishes, hamlets, or manors, or
between old and new land in a manor, a claim of tolls on a public road, the

(s) § 420, 421,
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fact whether a road was public or private, a prescriptive liability to repair
sea-walls, or bridges, a claim of high way, a rightof ferry, the fact whetherland
on a river was a public landing-place or nof, the jurisdiction of a court, and
the fact whether it was a court of record or not, the existence of a manor,
a prescriptive right of toll on all malt brought by the west country barges
to London, a right, by immemorial custom, claimed by the deputy day me-
ters of London, to measure, shovel, unload, and deliver all oysters brought
by boat for sale within the limits of the port of London, a claim by the lord
of a manor to all coals lying under a certain district of the manor, a custom
of electing churchwardens by a select committee, and a prescriptive right to
free warren as appurtenant to an entire manor.

« On the other hand, evidence of reputation has been rejected, where the
question was, what usage had obtained in electing a schoolmaster foa
grammar school, whether the sheriff of the county of Chester, or the cor-
poration of the city of Chester, were bound to execufe criminals, whether
the lord of a manor had a prescriptive right to all wrecks within his mano-
yial boundaries, whether the plaintiff was exclusive owner of the soil, or
had a right of common only, whether the land in dispute had been purchas-
ed by a former occupier, or was part of an entailed estate of which he had
been tenant for life, what patron formerly had the right of presentation to
a living, whether a arm modus existed, and what was its nature, whether
a party had a private right of way over a particular field, whether the te-
nants of a particular copyhold estate had the right of cutting and selling
wood, and what were the boundaries between two private estates. Where,
however, it was shown by direct testimony, the admission of which was un-
opposed, that the boundaries of the farm in queation were identical with those
of & hamlet, evidence of reputation as to the hamlet boundaries was let in for
the purpose of proving those of the farm ; for though it was objected that
evidence should not be thus indirectly admitted in a dispute between private
individuals, the Court overruled the objection, Mr. Justice Coleridge observ-
ing, that ‘Le mever heard that a fact was not to be proved in the same
manner when subsidiary, as when it was the very matter in issue.” "’

§134. It was long doubtful whether such evidence is receivable fo
provea private prescriptive right. In the case of Morewood v. Wood®
where the question was as to a prescriptive right annexed to a par-
ticular estate of digging stones on a waste, the judges were equally
divided. It is difficult to see how the public were concerned in this.(*)

(¢) 14 BEast, 327,n.

(#) * How is it possible” asks Lord Kenzon “‘ for strapgers to kaow anything of what con
eerns only private titles.”  Morewood v, Wood,
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And T remember once at Salem hearing a case in which the Plaintiff
set up a prescriptiveright in himself to shave all the inhabitants of his
village. The “ village barber” isa well known character in India;
be may have perhaps Mecrassee rights or a salary for his service : but
his claim was rejected, properly I conceive, as being a mere private
right, attempted to be proved, if I remember aright, by hearsay, and
also inasmuch as it was in restraint of trade and against personal
freedom of choice.

The forcible words of Lord Campbell in the late case of Reg. v. The
Inhabitants of Bedfordshire() are in point. There, a witness who as well
as his father and grandfather had been employed in doing repairs to the
county part of the bridge was asked “ have you heard them say who was
liable to repair the three northern arches ?” The question was objected
to, but permitted. Lord Campbell in delivering judgment said :

“ The law of England lays down the rule, that on the trial of issues of
fact before a jury, nearsay evidence is to be excluded, as the jury might often
be misled by it; but makes exceptions where a relaxation of the rule tends
to the due investigation of truth and the attainment of justice. One of
these exceptions is, where the question relates to matters of public or
general interest. The term ‘¢ interest’ here does not mean that which is
interesting, from gratifying curiosity, or a love of information or amusement,
but that in which a class of the community have a pecuniary interest, or
some interest by which their legal rights or liabilities are affected. The
admiseibility of the declarations of deceased persons in such cases is sanc-
tioned because their rights and liabilities are generally of ancient and
obscure origin, and may be acted upon only at distant intervals of time;
because direct proof of their existence, therefore, ought not to be required;
because, in local matters in which the community are interested, all persons
living in the neighbourhood are likely to be conversant; because common
rights and liabilities being natarally talked of in public, what is dropped in
conversation respecting them may be presumed to be true; because conflict-
ing interests would lead to contradiction from others if the statements were
false ; and thus a trustworthy reputation may arise from the concurrence of
many parties unconnected with each other, who are all interested in inves-
tigating the subject. But the relaxation has not been, and ought not to be,
extended to questions relating to matters of mere private interest; for
respecting these direct proof may be given, and no trustworthy reputation
is likely to avise. We must remark, however, that although a private in-

(1) 14, Jurist, p. 208, and see Doe d. Disbury v. Thomas, 14 East 328, 8. &2 Sm. L.
C, . 397, (4th Eds where the same law is laid dowz.
1
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terest should be involved with a matter of public interest, the reputation
xespecting rights and liabilities affecting classes of the community cannot
be excluded, or this relaxation of the rule against the admission of hearsay
evidence would often by found unavailing.”

And in the Farl of Dunraven v. Llewellyn=) Parke, B. says :

«We are, therefore, of opinion, that this case is precisely in the same si-
tuation as if evidence had been offered that there were many persons, tenants
of the manor, who had separate prescriptive rights over the lord’s wastes 3
and reputation is not admissible in the case of such separate rights, each
being private and depending on each separate prescription, unless the pro-
position can be supported, that because there are many such rights, the
rights have a public character, and the evidence, therefore, becomes admissi-
ble, We think this position cannot be maintained. It is impossible to
say, in- such @ case, where the dividing point is—what is the number of
rights which is to cause their natures to be changed, and to give them a
pablic character, i

¢ But, it is said, there are cases which have decided, that where there are
numerous private prescriptive rights, reputation is admissible, and the case
of Weeks v. Sparke {1 Man. & 8, 679) is relied upon as establishing that
proposition. The reasons given hy the different judges in that case would
certainly not be eatisfactory at this day, some putting it on the ground of
the custom of the circuits, some upon the ground that where there was
proof of the enjoyment of the right, reputation was adinissible ; both these
reasons are now held to be insufficient.” .

§ 185. Such evidence is as much receivable against as in favor of a
pablic right. In Reg. v. The Inhabitants of Bedfordshire, Coleridge,
J. said, ¢ evidence of reputation being admissible to establish a pub-
lic right, I did not see how I could exclude it when offered to show
that the public had not that right.”

2nd. Of the forms in which Hearsay is usually presented in mat-

ters of pullic and general interest.

§ 136. Old documents, leases, maps and the like ; and in this coun-

try, copper grants or sasanums of pagodas, are as receivable as the oral
declarations of deceased individuals ;) verdiots and judgments in suits

(x) 14, Jurist, p, 1089,

('i) It is u custom in * perambulations™ as they are callod sometimes to flog a charity boy
¢ boundary of the parish. This certainly isa pretty certain way of impressing the fact

n one t.ol’ t:}; ut‘l’m. hl htvz secn pl]:ﬂchml school boys in Lincoln’s Tnn arrayed in their
ue coats, yeHow breaches, and caps, besting particular stones with long white willow
wands, io their * perambulations” of the Parirgs nnds, ¢

at
o
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herein the same right was in dispute, though not between the same
parties.

It is-to be remembered that in their early history juries were sum-
moned de vicineto, from the neighbourhood, and therefore their ver-
dicts would carry with them somewhat of the authority of general
reputation,

§ 137. But a judgment must have been delivered by a Court of
competent jurisdiction, and secondly it must be & final, and not a mere
interlocutory judgment.

drd.  Of the qualifications under which Hearsay is receivable in
matters of public and general interest.

§ 138. The first is that to which we have before alluded when dis-
tinguishing between the meaning of public and general rights.(»

And on this point we may farther quote the remarks of Parke, B.
in Crease v. Barrett.(@

* That hearsay evidence on some such subjects cannot be received, un-
less with the qualification that it comes from persons who have a special in~
terest to enquire, is clear. Thus, in cases of pedigree, it must be derived
from relatives by blood, or from the husband, with respect fo his wife's re«
lationship : it is not admissible, if it proceeds from servants or friends.
Johnson v. Lawson. And in this description of hearsay evidence the line is
clearly defined. o in cases of rights or customs, which are not, properly
speaking, public, but of a general nature, and concern a multitude of per-
sons, as questions with respect to boundaries and customs of particular dis-
tricts, though the rule is not so clearly laid down, it seems that hearsay
evidence is not admissible, unless it is derived from persons conversant
with the neighbourhood, per Lord Ellenborough, in Weeks v. Sparke. There-
fore, in Rogers v. Wood, a document purporting to be a decree of certain
persons, the Lord High Treasurer, Chancellor of the Exchequer, and uuder
Treasurer, Chief Baron, and Attorney and Solicitor General, who had no
authority as a Court, was held to be inadmissible evidence on the ground of

(#) And it may not be out of place to mention that the doctrines of the Civil Law are the
samo as our own as to the reception of hearsay in matters of reputation. Menockius de
pasumptionibus lays down the general law thus ** Testis debet atfestari de his vel que widit
wel quee sensu corporis certa esse percepit alias dolus prasumitur neo ignorantie vel erroris
excusalio prodest. And Maseardus de Probationibus agrees to this. But he also notes the
exception * Testis de auditu non probat nisi in antiguis.” * Et in universum (d in presentia
scias, guod ubi verus hominis actus est probandus, probatio per audilum non suffieiaf,
Limita non procedree in antigue et in his qua homimum memoriam ercedunt, quia talic

gnﬁ:w:-i possunt" w}neh perhaps would be more acourately stated, * quia falic non :

probari possunt,
(@) 1 Cr, AL, and R, 928.
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reputation, on the question, whether the city of Clhester, before it was made
a county of itself, formed a part of the county palatine, because those per-
sonages had from theit situations no peculiar knowledge of the fact, On
the other hand, actual inhabitancy in the place, the boundaries of which are
in dispute, is unnecessary ; and in The Duke of Newcastle v. The Hundred
of Braziowe, justices of the peace at the sessions of the county, within
which the district was alleged to be, were held to have sufficient connexion
with the subject in dispute, to make the statements in their orders admis-
sible. Where the right is really public—a claim of highway, for instance
—in which all the King's subjects are interested, it seems difficult to say
that there ought to be any such limitation; and we are not aware that
there is any cage in which it has been laid down that such exists, Ina
matter in which all are concerned, reputation from any one appears to be

L

receivable ; but of course it would be almost worthless unless it came from

persong who were shown to have some means of knowledge, as by living in
the neighbourhood, or frequently using the road in dispute. In the case of
publie rights, in the strict sense, the want of proof of the persons from
whom the hearsay evidence is derived, being connected with the subject in
question, appears to affect the value,and not the admissibility of the evidence.
In the present case the alleged custom does not seem to be one in which
all the King's subjects have an interest, but only such as may choose
to become adventurers in mines. Therefore hearsay from any persons
wholly unconnected with the place in which the mines are found, would
not only be of no walue, but probably altogether inadmissible. But
those under whose estates the minerals lie, with respect to which the
cugtom exists, and who are more likely than others living at a distance to
become adventurers, and, consequently, subject to its operation, are in our
opinion sufficiently connected with the subject fo make these declarations
evidence ; more especially as the very form in which they are given, shows
that they were consulted as persons having competent knowlédge upon the
matters enquired into."”

§ 139. Tt was formerly held upon the authority of Weeks v. Sparke,
& leading case upon this subject, but now much shaken by subsequent
decisions, that hearsay evidence on this subject was not receivable un-
less it proceeded from persons who had competent knowledge on the
subject ; and also that acts of enjoyment must be proved before such
evidence was receivable. As to the first of these qualifications, the
remarks in Crease v. Barrett already quoted(® show that this distine-
tion cannot be drawn where the question is one of a strictly public

(®) § 138,
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nature. Andm the Earl of Dunraven v. Liewellyn,(© where the ques-
tion was one merely of a general nature, (the dispute arising between
the lord of a menor and the owner of a freehold estate within the
manor) Parke, B. said :

“In the course of the argument we intimated our opinion that the want
of evidence of acts of enjoyment of the rights did not affect the adimnissibility
of the evidence, but only its value when admitted. We also stated that no
objection could be made to the evidence on the ground that it proceeded
from persons who had not competent knowledge upon the subject, or from
persons who were themsclves interested in the question.”

This passage vouches also the second point, that of acts of owner-
ship on which Parke, B. in Crease v, Barrett,® says :

““ An observation was made in the course of the argument that all evidence
of reputation was inadmissible, unless it was confirmed by proof of facts.
‘We think that such proof is not an essential condition of its reception, but
is only material as it affects its value when received ; and indeed if such
proof were required, there is amply sufficient in the present case.”

Hence it may be gathered thatin the present day objections of this
nature affect the weight and not the admissibility of the testimony.
Evidence of the description at present under consideration is always
to be received with caution. Eminent judges have differed as to the
weight to be attached to it ; but it is perhaps safest to say that no ge-
neral rule can be laid down, but that the weight of the evidence must
depend upon the particular circumstances of each case. “ Where the
matters are public” as Lord Ellenborough says( “all are interested
and must be presumed conversant with them,” where the matter is of
general iuterest, the opportunities of the declarants fo obtain know-
ledge must vary perpetually.

§ 140. Another qualification is that the declaration must have
been made “ante litem motam” i. e, before the dispute itself was afoot.
For this affords one of the best safeguards for its veracity. If such
declarations, made efler the point was in dispute, were admitted, it is
manifest that we should offer & premium to their fabrication.

Taylor writes as follows :(/)

“Now the ground on which the declarations of deceased persons are ad-

(¢) See § 134,
(d) § 138.
(e) Weeks v, Eparke, 1 M and 8. 686;

(f) § 482.

-
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mitted at all, is, that they are the natural effusions of a party who is pre~
sumed to know the truth, and to speak upon an occasion when his mind
stands in an even position, without any temptation to exceed or fall short
of the truth. But no man is presumed to be thus indifferent in regard to
matters in actual controversy ; for when the contest has begun, people ge~
netally take part on the one side or the other ; theirminds are in a ferment;
and, if they are disposed to speak the truth, facts are seen by them through
a false medium. To avoid, therefore, the mischiefs which would otherwise
yesult, all ezparie declarations, even those upon oath, are rejected, if they
can be referred to a date subsequent to the beginning of the controversy.”

§ 141.  Lis mota” is a term taken from the Roman Law accord-
ing to which it referred to the institution of the suit: we with more
reason seem to refer it back to the commencement of the dispute.(

§ 142. Whatever may be the previse limits of the rule of s mota,
the following propositions seem clear. In the language of Taylor :(*)

« First, that declarations will not be rejected, in consequence of their hav-
ing been made with the express view of preventing dispules ; secondly, that
they are admissible, if no dispute has arisen, though made in direct support
of the title of the declarant ; and, thirdly, that the mere fact of the declarant
having stood, or having believed that he stood, in pare jure with the party
relying on the declavation, will not render his statement inadmissible. In
support of the first proposition, the Berkeley Peerage case may be referred
to, where the judges unanimously held, in conformity with an earlier opinion
expressed by Lord Mansfield, that an entry made by a father in any book,
for the express purpose of establishing the legitimacy of his son and
the time of his birth, in case the same should be called in question, will be

receivable in evidence notwithstanding the professed view with which it

was made. This doctrine has since been sanctioned by Lords Brougham
and Cottenbam in England, and by Sir Edward Sugden in Ireland, and
may now be considered as established law in both countries. The latest
decision in support of the second proposition is Dae v, Davies, where the
Court observed, that although a feeling of interest will often cast suspicion
on declarations, it has never been held to render them inadmissible, The
third proposition is equally clear law; for although there is a peerage case
which appears, at first sight, to throw some doubt upon the subject; yef it
is highly probable that the pedigree was there rejected, not as having been
made by a party while standing in the same situation as the claimant, but

g) 1 say seem to refer it; for the point is not yet sottled. Sce the state of the suthori-

( .
ties in ngy!or § 433, (and the cases in the note ¢.) aad the sections to the end of the chap-
ter 433-8.

() § 134,

L



QUALIPICATIONS. ; 71 (SI I

“as having been concocted by such person in direct contemplation of himself
leying claim to the dignity.”

The dispute must have related to the subject-matter in isaue; this
was ruled in Freeman v. Phillipps, ¢ M. and 8. 497, where Bayley, J.
gaid :()

“ The distinction had been correctly taken, that where the lis mofa was
on the very point, the declarations of persons would not be evidence ; be-
cause you cannot be sure, thatin admitting the depositions of witnesses,
selected and brought forward on a particular side of the question, who em-
bark, to a certain degree, with the feelings and prejudices belonging to that
particular side, you are drawing evidence from perfectly unpolluted sources.
But where the point in controversy is foreign to that which was before con-
troverted, there never has been a lis mofa, and consequently the objection
does not apply.”

It appears still unsettled, whether such testimony is receivable
where the declarant did not in fact know of the existence of any dis-
pute at the time of making his declaration. In this uncertainty we
may perhaps safely adopt the remarks of Taylor :(4

“In this conflict of judicial opinions it is difficult to ascertain the pre-
cise rule ; but perhaps we shall not be far wrong in suggesting that neither
of the learned judges has laid down the law with strict accuracy, and that
declarations, though made post litem motam, will be admissible, if the
party offering them in evidence can show, by any proof satisfactory to the
Judge, that the declarant was in all probability ignorant of the existence of
the controversy.”

§ 143. The last qualification is that the evidence must be confined
to general facts: evidence of particular acts cannot be given. For
instance suppose the dispute were about a right of way from one vil-
lage to another. A witness might say that he had heard old deceased
persons say that the way had always been used as a public path: but
he would not be allowed to say that A. B., deceased, had told him that
he had individually used the way: for non constat but that he was a

trespasser,
So in Crease v. Barrett® it was contended that the tenth answer

was nothing more than a statement of a particular fact, and therefore
not within the rule as to reputation, and it was held that the evidence
ought not to have been received, on that ground,

() Taylor, § 435.
(&) § 438.
(?) See ante § 138,
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11. Ancient Possessions.

§ 144, The distinction between this and the first head of this di-
vision, ia,‘thnt as to that, the question zrises upon matters of general
interest : we are now speaking of the ancient possessions of individuals.
A deed or other document in writing thirty years old proves itself
notwithstanding there are attesting witnesses to it ; for looking at
the age at which men ordinarily engage in such transactions of life
as are likely to cause them to become witnesses to deeds, the general
presumption is that they will not have survived that period thirty
years. This is an arbitrary rule, and exceptions must be of daily oc-
curence : but the line must be drawn somewhere, and a mass of in-
convenience would arise, if after such a lapse of time, it was always re-
quisite to call the attesting witnesses, or account for their absence, or
prove their death.() A fortiori must this principle apply to ancient
documents.

§ 145. Ancient documents are receivable when they form a paré
of the transactions, and are not u mere narrative of facts—that is,
they must form links of the chain of evidence.

§ 146. It must also be shown that modern ownership has been ex-
ercised by virtue of those ancient documents.

§ 147. So an old map, annexed to a deed, is receivable ; but the
qualification with which such evidence is receivable is that just above
stated, viz., that it must be confirmed by proof of some act done under
the autherity or license of the deed or other instrument, as for instance
repairs done to the house to which the title deed refers: payment
of rent on the land and the like : in short, possession proved of the
property to which the ancient “document relates, either by the party
producing it, or those through whom he claims : and any act of owner-
ship, that is, an act which exhibits the power of the party to exercise
a control or disposition over the property, is sufficient for this pur-
pose,

§ 148. Lastly, a most important necessity is that the document must
come from the proper custody, of which hereafter.

(m) These observations are made subject of course to th ti f il
s it ati & j to the operation of Act IL, of 1665,
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III.  Pedigree.

§ 149, I cannot more lucidly explain the principle upon which
Hearsay is admited in cases of Pedigreethanin the words of Phillipps,®
who writes as follows :—

“Hearsay etatements of deceased persons ave allowed fo be received in
matters of pedigree, subject however to various qualifications. This excep-
tion appears to be founded on the considerations, that the facts which are
the subject of enquiry are frequently of an ancient date, and that the know-
ledge of them is usually confined to few individuals, By limiting the ex-
‘ception to the statements of deceased persons, a resort to this kind of evi-
dence is precluded, where the hearsay tendered indicates the existence of
more satisfactory proof, and it is only admitted on failure of the ordinary
channels of information. According to the qualifications under which
evidence of pedigree is received, provisiun is made that the statement should
be derived from & person likely to be well informed upon the subject on
which he was speaking, and free from any apparent mouve for perverting
the facts,

“The exception in question is framed upon general principles adapted to
circumstances of frequent occurrence. It may happen that these principles
will fail of application in many instances to which the exception might seem
to extend. The exception is not confined to ancient facts, but extends also
to matters of pedigree which have recently transpired ; and the hearsay of
deceased witnesses is admitted as to facts which have occurred in the
presence of living witnoesses,

““ It would be impossible to prove descents according to the strict rules
for establishing contracts, or for regulating rights of property, which require
the proof of facts from witnesses who had personal knowledge of them. On
enquiring into the truth of facts which happened a long time ago, the Courts
have varied from the strict rule of evidence applicable to facts of the same
description happening in modern times, on account of the difficulty or im-
possibility (by lapse of time) of proving those facts in the ordinary way by
living witnesses.  On this ground hearsay and reputation (which latter is no
other thau the hearsay of those who may be supposed to be acquainted with
the fact handed down from one to another) have been admitted as evidence
in particular cases.”

§ 150. It is to bo remarked however that if the hearsay shows
that there is more satisfactory proof forthcoming, it should be brought
forward.

() Yol 1, p. 197
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§ 151. Pedigree may be considered under the following heads.

Ist. What are matters of pedigree.

9nd. 'The different forms in which hearsay evidence presents it-
gelf in questions of pedigree.

3rd. The qualifications under which evidence is receivable in

questions of pedigree. : _

§152. It will be observed that this division closely fcllows that
whioh we have adopted when considering the admission of hearsay in
matters of public and general interest.

1st. What are matters bf Pedigree.

§ 153. Such matters as relate to general evidence of descent or re-
Jationship. ~Descent means lineal descent. [Relationship is used of
collateral relations, and sometimes of relationship by marriage, which
is more accurately termed _Afinity. 3

§154. Evidence of particular facts is necessarily receivable, for that
which is proposed is to prove the particular fact : as for instance a
part,icular birth, marriage, or death. Soalso to prove the fact of rela=
tionship, and of the time when a birth took place, cither absolutely
or relatively. Absolutely, as that A B was born on such and such a
date ; relatively, as that A B was born before or after C D. .

§ 155. Also as o place. It has heen laid down that hearsay evi-
dence is not receivable as to place. Thus Phillipps writes :(9)

« 1t has been held that the declarations of & deceased parent, though they
are good proof of the time of & chil®s birth, are not admissible as evidence
of the place of the birth. ¢ The point in dispute,’ said Lord Ellenborough,
©.1.,in a case where the admissibility of such evidence was discussed, ¢ turns
on a single fact involving no question but of locality, and therefore not falling
within the principle of, or governed by the rules applicable to, cases of pe-
digree.” In this ecase the declaration of a deceased father as to the birth-
place of his illegitimate child was rejected. And this distinction between
the time and place of birth, as matters of pedigree, has been recognized in
a recent case.

« It may indeed be observed, that the fact where a child was born is sel-
dom provable except by the evidence of rolations, and that they are quite

(0) See Vol. I. p. 20L
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as likely lo remember accurately the place as the time of the birth, if not
more so. But the reason of the distinction appears to be that pointed out
by Lord Ellenborough, C. J., namely, that the place of birth is not a ques-
tion of pedigree, or at least not necessarily so, whereas the time of birth is
so, as showing the age of a party.”

§ 156. The leading case on this point is Rex v. Erith®) (recognized
in R.v. Rishworth@)) where it is thus laid down.

*“This was a case in which the question was, whether the hearsay de- .

clarations of the father of a bastard child, as to the place of his, the bastard's,
birth, were competent evidence of that fact 7 The only doubt which has
been introduced into this case has arisen from improperly considering it us
o question of pedigree. The controversy was not, as in a case of pedigree,
from what parents the child has derived its birth ; but in what place an un-
disputed birth, derived' from known and acknowled ged parents, has happen-
ed. - The point thus stated turns on a single fact, involving no question but
of locality ; and therefore not fulling within the principle of, or governed
by the rules applicable to, cases of pedigree ; and is to be proved, therefore,
as other facts generally are proved, according to the ordinary course of the
common law ; that is, by evidence to which the objection of hearsay does
not apply.”

I must confess however that to my mind the distinction seems
very fine-drawn, and scarcely sustainable on satisfactory grounds.

Though the law is still unaltered, the observations of Knight Bruce,
V. O. in the case of Shields v. Boucher(r) are so forcible, that I think
if ever the point should come directly befors the Court for decision,
hearsay evidence as fo place will be held equally receivable with evi-
dence as fo time of birth. The observations are somewhat lengthy
but too valuable to be abridged.

““The questions, however, which in the present instance it was not permit-
ed to the pluintiffs’ counsel to put, may be thought not of necessity liable to
the same objection, if any, as a direct question whether a deceased pevson
has been heard to say where another person was born.

“In the instance beforethe Court, the questions disallowed were (I repeat
these :)—‘Haveyou heard her(meaning Mrs, Allen) say where her family came

(p) 8 East, 641.
(7) 2. Q. B. R 476,
(1) 1 De Gez and Sm. p. 62,
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from ¥ < Have you heard her (meaning Mrs. Allen) say where she came
from ' and after & witness had stated his father to have said that that
father’s brother, who was Mrs, Allen’s husband, had married Miss Hollins
¢ did he say where i ' -

“ Are these questions within the reason or principle upon which proof,
by hearsay, of single acts or particular facts, is excluded, so far as it is ex-
cluded, in a case of pedigree ? According to my understanding of that rea-
gon or principle, so far as 1 have been able (o collect it, I an \disposed to
say tather that neither of the three questions is within it, than that they are
all within it. They seem to me to relate rather generally to the history of a
life, or & family, than particularly to a single transaction, or the doing of a
single thing, and, perhaps, rather to the description or identification, or (if 1
may use the phrase) individuation of a family or person under discussion,
than to a history of a family or of a life.

« But if not impeachable for the reason or upon the principle to which
1 have just referred, the question still may be without the principle or be-
yond the reasons upon which hearsay evidence is admitted at all on points
of pedigree.  Are they so? I confess mysell not persuaded that they are.

I own myself not convinced that the reasons and grounds (so far as I can

collect and understand them) upon which births and times of births, marri-
ages, deaths, legitimacy, illegitimacy, consanguinity generally, and partien-
lar degrees of consanguinity and of affinity, are allowed to be proved by
hearsay (from proper quarters) in a controversy merely genealogical, aro
not as applicable to interrogatories like those that have been rejected in a
case like the present, as to an interrogatory whether a man’s grandfather
was said to be related to some other man, or in what year, on what day, or
at what time, or of what parents a man was said to have been born; whe-
ther a man's mother was said to be illegitimate ; whether she was said to
have been married, or to have brought a child into the world before or after
a wmarriage, or what her name was said to have been; or (to resort for an
instance to one of the questions allowed to be put and answered on the trial
in this case) whether it had been said ¢ what her father was.’” Who gene-
rally is more likely to know whence 2 man or a family came than the man
or the family ? Does the emigrant, liviog or dying, forget his native soil ?
Is o woman less likely to state her country than her age with accuracy ! In
those persons, also, who care for the history of lineage, whom genealogy
interests, local attachment, local predilections, and local memory, are, for
the most part, lively and strong ; nor are there, perhaps, any recollections
or traditions of the old more readily communicated, or more acceptable to
an auditory of descendants, than the original seat of the family, its form-
er residences and possessions, its migrations, its local and other distinctions

L.
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of the past, its advancement or its decay. If such topics are not strictly
genealogical, they are at least intimately connected with genealogy. Their
exclusion, surely, from those traditions to which the law, for the very pur-
pose of preserving the memory and proof of common ancestry and connected
lineage between families,allows the force of evidence, must, as it seems to me,
at least tend strongly to deprive of the law’s protection cases in great num-
ber and variety needing most peculiarly its aid, and in the most striking
manner within its reason, Nor do I refer merely to such instances as those
of branches from English families planted in distant colonies ; for, in the
same country, the severance and estrangement that arise between wealth
and poverty, industry and idleﬁeas, prosperity and misfortune, illustration
and obscurity, vanity and humility, are often more effectual and complete
than could be the distance between Northumberland and Australia,

“ It can scarcely, I suppose, be contended, that whenever, in a statement
by a deceased person of a relationship between that person and another in-
dividual, or a particular family, the residence or country of the individual or
family is mentioned, the statement must, for so much, be rejected or dis-
regarded. There might then be no identification. The statement might
then be without meaning or unintelligible, or without applicability, = Leg
ug suppose a declaration (from a proper quarter) to be given in evidence
in these words :—¢ My father was not the person that you imagine. He

“was John Smith of the Hill—not John Smith of the Dale;’ or thus, ¢ As
my father’s mother came from Suffolk, she could not be the person to whom
you refer;” or thus, * My sister married a man of the same name, it is true,
but he was born and bred in a parish in Berkshire, as he has often told me,
and hLe died there.” What is the objectionable part, or the part that is to
go for nothing, of either of these statements? In the present instance, the
sole dispute in effect was, of what John Hollins was Mrs. Allen the daugh-
ter ; it being proved or conceded that she was the daughter of some John
Hollins, and that the intestate had a paternal uncle ecalled John Hellins.
The theory of the defendant, if Mrs. Allen was the daughter of some John
Hollins, must be, that there were at least two men, each called John Hollins.
And whether the plaintifi’ case is true or untrue, there may have beln
two or more persons of that name. Supposing that there were two or more
men of that name, would a declaration by Mrs. Allen, specifying her father
and distinguishing him from the other or each of the others so called, by
stating his country or residence, or that of his family, be so far rejected ?
And if the answer to a question allowed to be put at the trial which I have
already noticed, had been, ¢ 8he told me that her father was rather more
than a farmer, that he was a country gentleman,’ would it have been treat-
ed as nothing? Or had the answer been, ¢ She told me that her father

L
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was & Staffordehire yeoman, would the word, ¢ Staffordshire’ have been
rejected or substantially disregarded? If Mrs. Allen had had a Bible
containing entries of births and marriages in her family, which would
have been evidence, and it had been tendered at the trial and found to
contain a description of her father as * John Hollins, of Kinver," would it
have been right to tell the jury to pay no attention to the two last words ?
As a man or a family may be identified, may be distinguished and discri-
minated from other men or other families by a name, why not by an oceupa-
tion ? and why not by a residence.

¢ To say nothing of the time when surnames were not general in Eng-
land, there are now-a-days in this country many men, especially those
having servants, that are'in habit of daily intercourse with persons whose
surnames, if any, they do not know, and, as I have heard, men who, if they
have surnemes, are not themselves aware of them. Nor are some illustri-
ous painters the only persons whom many know by nicknames and by nick-
names only. Of surnames, some are exceedingly common, not in-Wa!as
merely, but in England too. In particular districts of England, particular
surnames frequently abound. Tn many parts of Wales, not only is the num_
her of surnames very limited, but within the last half century, the surname
of a family was liable to change, and often did change at every generation ;
nor is the custom, I believe, wholly extinct. Often, in cases such as those
to which I have been referring, hearsay of relationship, without local addi-
tion or local designation, may, I repeat, and as is obvions, be absolutely
worthless. What precise notion of individuality can ¢ Jobn Jones’ in Wales,
or ¢ John Brown’ in England, afford ? |

 But whatever I may correctly or erroneously think as %o reason or prin-
ciple, I ought certainly not, upon my own notions, to act against any autho-
rity long followed, against a series of authorities, or a course of decisions,
or perhaps even against a single decision of a certain class and kind. The
books, however (and 1 have not looked into them carelessly on this sub-
ject), do not appear to me to show, nor am I persuaded, that there is any
authority long followed, or a series of authorities, tbat there has been a
course of decisions or any decision of a nature to bind the Court—of which
it must be in contravention to say, that either of the disallowed questions
under consideration might properly have been allowed to be put and an-
swered ; the matter in issue having been such as it was.

« [ repeat that the case of Rez v. Erith appears to me substantially distin-
guishable from the present. Lord Ellenborough there says—* The only
doubt which has been introduced into this case has arisen from improper-
ly considering it as a question of pedigree, &c.! That case involved no

L
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o anestion of relationship ; this involves singly and merely a question of re-
lationship.

If the place of birth in Rex v. Erith had been a genealogical fact, as if
was not,—had been material, namely, for any genealogical purpose, which
it was not, Lord Ellenborough and the Court of King’s Bench might possibly
have dealt with the evidence differently, Here the disallowed interrogato-
ries applied not necessarily (as I observed before,and as is obvions) to a place
of birth; they applied merely to the country or district or place from

: whence the declarant or her family had come, or of which Mrs, Allen,
before her marriage, had been ; nor am I satisfied (I say again that interro-
gatories such as those ought to be considered as in all respects on the same
footing with a mere interrogatory what had been said to be the place of a
birth. And here I may refer to a case mentioned in Mr. Hubback’s learn-
ed and ugeful publication at p. 468, as to matter not noticed in Mr. Simons’s
report of the same cause—I mean Flood v. Lady Beauchamp, in which I
was, as I believe, one of the counsel. That is an authority bearing, as it

. seems to me, against the rejection of the evidence rejected here; and I
may say the same of the case before Mr, Baron Roife at Liverpool.

I had, while at the bar, always thought, too, that swhen wills and se-
pulchral inscriptions were received upon questions of pedigree, they were
not in practice rejected or slighted, so far as they attributed (when they did
attribute) particular countries of origin, or particular residences, to persons
mentioned in them, but were legitimately capable of being in that respect
important evidence. 1t is not my impression that the residences stated in
the inscription which was the subject of contention in Slaney v. Wade were
thought matters unfit to receive judicial attention. And, in Dasies .
Lowndes one of the cases mentioned by Mr. Serjt. Talfourd (a cause tried
at bar), there appears reason to think that the judges and counsel concur-
red in treating one or both of the residences mentioned in the alleged will
of James Lloyd as a material portion of the evidence, if the instrument was
his will. To renderx it, however, proper for me to decide, against the opini-
on of the learned judge who tried this issue, that the questions which he
overruled ought to have been allowed to be put and answered, I ought, at
least, to have in my own mind a clear epinion amounting to absolute con-
viction, that, according to law, they ought (o have been allowed to be put
and answered. Now, though I cannot represent myself as satisfied that
they ought not to have been so, it would be too much to say, that I have a
clear opinion upon the point amounting to absolute conviction. If (ag I do
not say) I ever had such a conviction, my high estimation of Sir Thomas
Wilde's great knowledge and great experience would have caused me to
hLesitate.”



FORMS,

2nd. The forms tn which Hearsay is generally offered in questions

of Pedigree.

§157. The following are receivable: oral evidence: entries in
family Bibles: inscriptions on tombstones(®) and cofhin plates : genea-
logical trees hung up in family mausions: engravings on mourning
rings, &ec.

§ 1568. Pecnliar weight is attached to entnea in family Bibles, not
on account of the character of the book, but on account of the cus-
tom prevailing among Christians of making entries there.

§ 159. Entries in almanacs have been received : in prayer books :
in Roman Catholic Missals. Even family documents, and family cor-
respondence ; <. e. letters from one member of a family to another ;
recitals in family deeds, marriage settlements, description in wills,
armorial bearings.

§160. To show how far the law has gone in admitting evidence in
these cases, I may refer to a case in which a slip of parchment, found
in a shoemaker’s shop, was once produced and offered in evidence.
On one side was written, Mr, A.’s measure—on the other, {wo lines
purporting to be part of a family deed. The judge refused to ad-
mit the evidence ; but a mew trial was granted on account of its im-
proper rejection. :

~ §161. The above is the result of the adjudged cases on this sub-
ject. It would overburthen the text were I to refer to all the cases
geriatim. It may however be useful to refer to Phillipps, as to the
eredit to be attached to monumental inseriptions.(¥)

«The credit due to monumental inscriptions must necessarily depend
much upon the circumstances, whether they are contemporancous with the
events to which they relate, and whether they are set up in the view or with
the knowledge of surviving relatives. It is to be observed that this species
of evidence often trenches upon the rule which rejects secondary evidence ;
inasmuch as the author of the evidence may be alive. In Monkéon v. The
Attorney General, Lord Brougham, C. considered such inseriptions to stand
on the same footing as rings, pedigrees hung up, and family Bibles, and as
admissible on account of their publicity without conneeting them with the

(s) One of the most interesting points in Mr Wharren's Tale of Ten Thounnﬂ & year turns
wpon the evidence of n tombstone.

(£ Vol I. p. 212,
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: family. Such inscriptions however may always he impeached, and their
evidence seems peculiarly open to attack, not only on account of the great
facility of forgery, but also because the preparation of them is often com-
mitted to undertakers, executors, or other persons not members of the [amily,
or because perhaps the inscription has been delayed, till a period when the
facts are but imperfectly remembered. In the claim of Katherine Bokeman
to the barony of Berners, an inscription upon the tombstone of a person who
was one of the links in the pedigree was given in evidence ; but it appeared
from the entry of her burial in the parish register, and from her will, that
there was a mistake of a year on the tombstone as to the time of her death ;
and the mistake is said to have srisen from a delay in laying down the
stone.”’ ;

3rd.  As to the qualifications under which Hearsay Evidence is

receivable in matters of Pedigree.

§ 162. It is of course necessary that the original author of the
statement should have had the means of knowledge ; 4. . he must be
a competent witness, supposing he could have been produced. Bus
where shall we draw the line ? The law has been unsettled on that
point till'lately. It has now however been settled. Formerly there
was no limitation. The reputation of the neighbourhood or of the
County was sufficient. Declarations of servants, physicians, intimate
friends, have been received ; but the general rule was at last laid down
that evidence of this description should be confined to relatives or mem-
bers of the family. The leading case on this subject is Joknson
0. Lawson.®) The author of the statement might however be an
illegitimate member of the family.

§163. Butnow by ActIL of 1855, Sec. XLVIL. evidence of persons
who though not related by blood or marriageto the family, were
intimately acquainted with its members and state, shall be admissi-
ble in evidence after the death of the declarant, in the same manner
and to the same extent as these of the deceased members of the
family.

§ 164, Thenext qualification is that the declaration must have been
made ante litem motam as to which observe what has been said in
§ 140, 141. The observations of Lord Brougham in A#. Genl
v. Monckton,) o pedigree case, should here be studied.

* One restriction, however, clearly must be imposed ; the declarations

_-—_(ﬂ} 2 Bing-. l-?ﬂ._p: Sf.i
() 2 Russ. and My, 147,
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must be anfe litem motam, 1f there be lis mola, or any thing which has
precisely the same effect upon a person’s mind with Uités conlestatio, that
person’s declaration ceases to be admissible in evidence. 1t is no longer
what Lord Eldon calls a natural effusion of the mind. It is subject toa
strong suspicion that the party was in the act of making evidence for him-
self. If he be in such circumstances, that what he says is said, not because
it is true, not becsuse he believes it, but because he feels it to be profitable,
or that it may hereafter become evidence for him, or for those in whom he
takes an interest after his death, it is excluded, both upon principle and
upon the authority of the cases, and among others of Whitelocke v. Baker.
There is @ still more distinct authority in the Berkeley Peerage case, where
My, Justice Lawrence adopts almost the very language of Lord Eldon in
W hitelocke v. Baker, and where, proceedings in equity having been institut-
ed to perpetuate testimony, evidence of declarations was rejected upon the
ground of Zitis contestatio.”

To thisit may be added that caution is always necessaryin receiving
hearsay evidence of pedigree. The remarks of Sir J. Romilly, M. R.
in the late case of Crouch v. Hooper(*) are so instructive that they
should be studied.

«Tt is a trite but just remark, that if one link in a pedigree be assumed
any two persons may be proved to be related ; and it is the usual observation
in these cases, that the difficulty consists in properly weighing and consider-
ing the evidence relating to some one link, which connects the line of the
claimant with that of the intestate. ;

« It is arule of evidence, in pedigree cases, that declarations post litem
motam are not receivable in evidence. All this is evidence of declarations
made before any question arose as to the succession to this property, but
there is no trace that they were remembered.or acted upon until after the
contest had arisen. And though no complaint can justly be urged against
persons for not giving the evidence before the occasion requires it, yet it
must always be borne in mind, in judging of evidence of this description,
how extremely prone persons are to believe what they wish. And where
persons are once persuaded of the truth of such a fact, as that a particular
person was the uncle of their father, it is every day’s experience, that their
imagination is apt to supply the evidence of that which they believe to be
true. It is a matter of frequent observation, that persons dwelling for a
long time on facts, which they believe must have occurred, and trying to
remember whether they did so or not, come af last to persuade themselves
that they do actually recollect the occurrence of circumstances which, at

() 16 Beav. 181.
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the result of imagination becomes in time the result of recollection, and the
judging of which and drawing just inferences from which is rendered much
more difficult, by the circumstance, that, in many cases, persons do really,
by attentive and careful recollection, recall the memory of facts which had
faded away, and were nof, when first questioned, present to the mind of the
witness. Thus itis, that a clue given or a note made at the time frequently
recalls facts which had passed from the memory of the witness. T look,
therefore, with great care and considerable jealousy on the evidence of wit-
nesses of this description, even when I believe them to be sincere, and to
be unable to derive any advantage from their testimony. Once impress
the witnesses with the belief that Charles Crouch the father of the intestate,
was the brother of their grandfather, and the further steps fullow rapidiy
enough. In the course of a few years, by constant talk and discussion of
the matter, and by endeavouring to remember past conversations, without
imputing anything like wilful and corrupt perjury to witnesses of this de-
scription, I believe, that in 1847 they may conscientiously bring themselves
to believe, that they remembered conversations and declarations which they
had wholly forgotten in 1830, and that they may in truth dond fide believe,
that they have heard and remember conversations and observations which
in truth never existed, but are the mere offspring of their imagination. It
is also always necessary to remember, that in these o@aes, from the nature
of the evidence given, it is not subject to any worldly sanction, it being
obviously impossible, that any witness should be convicted of perjury for
speaking of what he remembers fo have been said in a conversation with
a deceased person.”

IV. Dying Declarations.

§ 165. Where a man is in exfremis : i e. dying, the awful position
in which he is placed is held by the law to be a sufficient guaran-
tee for his veracity ; and therefore the tests of oath and cross-exami-

nation are dispensed with under such circumstances. The maxim of

the 7 “+\\s nemo moriturus presumitur mentird®) : a man will not meet
hic is with a lie in his mouth.

-k

ol

() Seo Howell's 8t. Trials, p. 18,
Also Morley’s Digest, N. 8. Tit. Criminal Law.

' Case 124.—The dying declaration of a person, if duly attested, is admissible as evidence,
slthongh not taken in the presence of the prisoner. Case of Wittoo Wulud Bappoo, 13th
April 1841, 8. F. A, Hep. 141.—Marriott, Bell, Giberne, & Greenhill.

* Case 128.—The deposition of a murdered man, taken by a competent authority shortly
hefore death, and proved by two or more witnesses, is admissible evidence, even if taken in
the ahsence of the acoused.” Caseof Ambia Bin Kan Maira. 22d April1644, 8. F. A,
Rep. 193.—Bell, Hutt, & Brown,

L
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CAUTION. §L

§166. The dying declaration is receivable,® even though it was
not made in the presence of the accused. Indeed it must frequently
happen that death ensues before any individual is apprehended or even
suspected ; and the rule is relaxed from the necessity of the case.

§ 167. Many nice distinctions have become obsolete by the passing
of Act IL of 1855, Sec. XXIX. Formerly it was necessary that the
declarant should have the senseof death immediately impending over
him, and that his mind should have excluded all hope or thought
of recovery. This led to many decisions which we may pass over in
gilonce : for as the law now stands, it is provided that,

« Where dying declarations are evidence, they shall be received, if
it be proved that the deceased was at the time of making tho decla-
ration and then thought himself to bein danger of impending death,
though he entertained at the time of making it, hope of recovery.”(@

§ 168. It isabsolutely necessary for the protection of society, that
dying declarations should be received,(®) for otherwise a premium
swould be held out for the commission of crime. It is the nature.of
erimes of violence that they should be committed with the greatest
possible secrecy : and thus it must sometimes oceur that the only tes-
timony, often the only direct testimony against an accused, is to be
found in the dying declaration of his victinm. Butat the same time
we rnust receive this evidence with a certain degree of caution. It
may be seldom that a dying declaration is made wilfully false, but
there are many circumstances in the situation of the wounded man
which may introduce elements of Afallacionsness into his statement.
Thus the effects of the wound itself may dim his memory, or weaken,
or confuse his intellectual powers. The very suddenness of the attack
may have rendered him misteken in his idemtification of his assailant;
{he darkness, the disguise, may tend to the same result: although where
themental powers are not affected by the wound or its consequences, it
may be very true that the circumstances of the attack, however sud-
den have made an indelible impression on the sufferer: and a just
Providence has perhaps detormined that this should be so, as eneof the
most mysterious instruments for the discovery of erime. Thus in the
late shocking case of Marley the ticket of leave man, his vietim Reddy

() C. 0. F. U, 26th Nov. 1832, contains tho old law ou this subject.
(a) Act IL. of 1855, Sec, XXIX, This conforms to the Law of Scotland. See Aliswn's
Py, Cr. L. §10—=512—604—T. 3

(8} See Best, § 487, ¥
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recognized him the moment he was confronted, and with a shudder ex-
claimed, * That is the man.” The human mind is so constituted as to
be inclined to attach a very high degree of importance to dying de-
clarations ;@) and it is necessary that the judge who has to decide,
should have present to his mind the arguments against their weight
as well asin their favor.) The weight to be attached must vary
with the circumstances of each particular case.

§ 169. The following remarks are here necessary :—

Ist. Dying declarations are only receivable in criminal cases,()

2nd. The charge must be one of homicide.

3rd. The only points they are receivable to prove are the cause
and circumstances of death. Thus thé ecircumstances of

. robbery attended by death could not be thus proved.

(¢) So Shakesprare : Ric. II. Aot 11, so. 1.

¢ Oh, but they say the tongues of dying men
Enforce attgntion like deep harmony.’

And see King John, Act V. sc. 4. and also Act V. s0. 7.
(d) Ses Roscoe’s Criminal Evidence, p. 85, where it is thus laid down.

*« With respect to the effect of dying declarations, it is to be observed, that although there
may have been an utter abandonment of all hope of recovery, it will often happen that the
particulars of the violence, to which the deceased has spoken, were likely to bave ocourred
under circumstances of coofusion and surprise caleulated to prevent their being aceurately
observed. The consequences, aléo, of the violence may cecasion an injury to the mind, and
an indistinetness of memory as to the particular t ti The d 1 may have stated
his inferences from faots, concerning which he may have drawn a wrong conclusion, or he
may have omitted important particulars, from not having his attention called to them. Such
evidonee therefove is ligble to be very incomplete. He may naturally, also, be disposed to

ive a partial account of the occurrence, slthough possibly not influenced by animosity or
ﬁll-will. But it cannot be concealed, animosity and resentment are not unlikely to be felt
in such a situation. The passion of anger once excited may not have been entirely extin-
guished, even when all hope of life is lost. See Crockett’s case, § C. § P. 644, ante, p. 32,
whers the declaration was, * that damned man has poisoned me.” Such considerations show
the necessity of caution in receiving impressions from aceounts given by persons in a dying
state; especislly when it is considered that they cannat be subjected to tga power of cross-
examination ; a power quite ns necessary for securing the trnth as the religious obligation of
an onth can be, The security also, which courts of justice have in ordinary oases, for en-
forcing truth, by the terror of puunishment and the penalties of perjury cannot exist in this
cise. The remark before made, on verbal statements which have been heard and reported
by witnesses, applies equally to dying declarations, numely, that they are liable to be mis-
understood and misreported, from inattention, from misun cratanding, or from infirmity of
memory. 1In one of the latest cases upon the subject, this species of proof is spoken of as
an anomaly, und contrary to ail the general rules of evidence, yet as baving, where it is
received, the greatest weight with juries, Per Coleridge, J., Spilsbury's case, 7 C. & P.
196; 1 Phill. Ev. 305, 8th ed., 293, 9th ed, * When a party comes to the conviction that he
is about to die, he is in the same practical state as if called onin a court of justice under
the sanction of an oath, and his declarations, as to the cause of his death are considered
equal to an osth, but they are, nevertheless, open to observation. For though the sanction
is the same, the opportunity of investigating the truth is ver different, and therefore the
accused is entitled to every allowance and benefit that he ma¥ have lost, by the absence of
the opportunity of more full investigation by the means of cross-examination,' Per Alder-
son, B., Ashton's ease, 2 Lewin, C. C. 147."

(¢) In Stobartv. Dryden 1 Mess. and Wels. 615, the dying statement of an tfesting
‘witness toan instrument was rejected ; and in Rez v, Mead 2 B. & C. 607 it was Leld that
“‘dying declarations are admissible oniy when tho death is the subject of the charge, and

the circumstances of the death the subject of the declarutions,”
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4th. It matters not in what form the dying declaration is taken.

Gth. The interval between the time of the declaration and death
is immaterial.(f)

Gth. The statement of a dying man in favor of a prisoner is as
receivable as one against him.

7th. Dying declarations are as open to be contradicted by proof

as any other evidence.
V. Declarations against the interest of the person making them.

§ 170. The admission or declaration of a paréy to a suitis of course
always evidence against him. But we are not now considering that
description of evidence. The title refers to the evidence of persons
not parties to the suit, but who would, if they could be produced be-
fore the Court, be competent witnesses for or against the respective
parties to the suit. ;

§171. The principle upon which such evidence is admitted, is,
that the very fact that the declaration offered is against the interest
of the person who made it, affords a sufficient guarantee for its veracity,

without the test of oath or cross-examination ; for general experience

proves that persons are very careful not to make such statements un-
less they are true. '

§ 172. The form in which such declarations are ordinarily offered
is that of writfen entries: but evidence. of oral statements of this
quality appears to be also receivable.) The inacouracy with which
oral statements are repeated or reported, of course makes this latter
class less satisfuctory, but that is an objection to its credibility not to
its reception.

§ 173. The leading case on this subject is that of Higham v. Ridg-

(f) On the propositionsin heads 4 and §, I would observe that it is always advisable that the
declaration should on its face show that it is a dying declaration ; for othierwise the purty
who took it must be called to supply the defect, ar was done in the case of Q. v Narraina-
mah and Govindd ot the Srd Sessions of the Madras Supreme Court for 1853, when the ma-
gistrate was sworn for this purpose, And socondly that it is obviously expedient, when-
ever civeumstances admit of it, that the dying person should be examined as en ordinary
witness, on oath, in the presence of the aceused.

(7) T am not aware of any express decision of this point. But in the Sussex Peerage
oase, 11 CL and Fin. 108, oral declarations and written entries against interest weye offered
without any distinction being taken to them o¢n that ground : and in Sfapyiton v. Clough,
18 Jur.p. 60, Lord Campbell expressly refers to and approves what he is reported to have said
in the Sussex Pecrage case, though itis to be remarked that in the case of Stapylion
v, Clough the entries and oral declarations were made in the ordinary course of business, and
not 68 against the interest of the maker: and in Edie v. Kingsford, 14 C. B. 769, it seems
to have been taken for granted that oral declarations against intercst would be equally re<
ceivable witl written entrics.

L
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way. This case has been selecied by the late Mr. Smith in his ccle-
brated Book of leading cases, vol. 1, p. 183, where the whole law upon
this subject, together with the cases, will be found admirably col-
lated in his note.

§ 174. Until lately such evidence was not receivable, unless the
person making the entry was dead : but now by Act IL. of 1855, Sec.
XXXIX. it is receivable also, if he is incapable of giving evidence by
reason of his subsequent loss of understanding, or is, at the time of
trial or hearing, bond fide and permanently beyond the reach of the
process of the Court, or cannot after diligent search be found.

§ 175. It is essential that the author of the statement or entry
must have had the means of knowing that his statement was true.

§ 176. The interest must be of a pecuniary or proprietary charac-
ter.(i)

§ 177. Theordinary cases in which evidence of this sort is tendered,
are those in which persons have charged themselves with the receipt
of money, such for instance as the entries of stewards, tax gatherers,
bailiffs, managers of estates, and the like.

§178. Books of this character are entitled to more consideration
than purely private books, inasmuch as they are usually subject to
inspection by the employer of the maker of the entry.(*) But entries
made in a private book for the convenience of the individual are also
receivable. Thus, for instance,if I write in my memorandum, or pocket,
or account book, that I have received 100 Rupees from A, B, such
entry will be evidence, in event of my death, lunacy, absence, &c. for
whether it be a memorandum of a sum paid me, or of money lent, or
entrusted to be kept or laid out, it is clearly an entry against my own

(%) 10 East's Rep. p. 109.
(i) By Lord Camphell Sussex Peerage case, 11 CL and Fin.,

(k) So in Eillis v. Cowne, 2 Car. and K. p. 719 when a book was kept privately by the
defendant, and was” made up from certain slips of paper on which the daily transactions of
his business wera entered, and there was no proof that these were copied accurately, it was
Lield that the hook was not admissible as evidence for the defendant. Byles, Serjeant; ob-
jected that as no one was in the habit of seeing the book bntthe defendant, it would be al-
lowing him to make his own evidence. Miller contra: It was the policy of tha law to
favor the admission of books of aceounts as evidence. Wilde, C. J. “ The Courts it is true
are inclined to extend the effoct of tradesmen's hooks, and hence books kept openly in a
shop, and to which the shopmen have access, and in which entries are originally masde, or
even into which items are copied from other books, have been admitted as evidence aithough
they were written by parties to the action.”” But the book was refused because it was
““written by the defendant himself and kept privately in his own possession.”

In this case it is to be ohserved not only that the book wanted that publieity which is re-
quisite ns n gnarantee for the correctness of such documents, but it was a copy, not proved
to be a true copy.

L
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interest, inasmuch as I either discharge my debtor, or charge myself
with liability to a creditor. ; .

§ 179. Such entries are only receivable when they are material fo
the merits of the case. Otlierwise their reception would militate
against the rule which excludes purely collateral matter.

§ 180. They are not receivable where better evidence is to be had

3 -.

to prove the same fact. As for instance where the maker of the entry

is himself forthcoming personally.

§ 181. An entry charging the maker with the receipt of money is
receivable, although on the other side he has made an entry dischary-
ing himself. Thus for instance, in the ordinary form of a debtor and
creditor account, only the creditor side would be admissible. It is
clear that the side on which a man admits himself a debtor is against
his own interest : that in which he discharges himself is not only not
against his interest, but positively directly in his own interest.(!)

§ 182. Intries against interest need not be contemporaneous : 4. e.
they need not have been made at the dateof the transaction to which
they refer. A man is as little likely to make an entry against his own
interest a year after the event as at the moment of its occurrence.
The accuracy of the entry does not therefore depend upon the memory,
as in the class of entries to be next considered, those made in the
ordinary course of business, where their fidelity very materially de-
pends upon their having been made about the time to which they refer.
Put the case of a clerk in Arbuthnot’s House, who perhaps books
up 100 items daily, what reliance could be placed on the aceuracy of
his relation of the fact to which any one of these items referred, if
the entry were made a year, or even a month, after its occurrence ?

§ 183. But such entries are, except in the ouse of merchants’ books,

seldom mere dry statements of sums received, and more ordinarily
they refor to place, purpose, surrounding circumstances ; and a question

(1) In Doe d Kinglake v. Beniss, T C. B. p. 507, Coleman, J. said * This matter was consi-
dered in Knight v. the Marguis of Waterford where Alderson, I, observes with respect to
Bullen v, Mitchell; that the decision was right without taking into oonsideration all the
roasons given forit. In that cuse tho learned Baroa expressly decided that the charging
part of the acconnt might be read but not the discharging part, and 1 think the decision was
right.” And V. Willlams, J. said ** As to the rejection of the evidence I am of opinion
that tho ruling in Keight v, the Marquis of Waterford ought to govera this case. It
geems to mo that the doetrine laid down by the Court of Exchequer in Davies v, Humphreys
upon the authority of Higiam v. Ridgwaj and Doe v. Rabson, that ‘the entry of a pay-
ment against the interest of the paity making it is to have the effect of proving the trath
of other statements contained in the same entry and conveeted with it,’ hias gone guite far
enough. 1 for one do not feel inclined to earry it farther.”



N '-'~"-"‘fmes whether, when this is the case, the entry is receivable to prove
every fact to which it relates, or only that which is clearly against
the maker’s interest. For instance it is against my interest to admit
that I received £10 from A B; but how does the entry that I re-
ceived it at such and such a place affect my liability ? :

§ 184. Now the general ruleis that these entriesare receivable for
the purpose of proving the circumstances of which they speak, as well
as the single dry fact of payment or receipt, provided of course
that the other circumstances are material to the merits of the enquiry,
and not merely collateral.(m)

In Higham v. Ridguway the books of a deceased accoucheur were
offered to prove the birthof a child on @ particular day. Inhis ledger
was entered the amount of fee for attendance, and it was marked paid.
This last circumstance made the entry against his interest; it was
therefore receivable, and it was held good evidence to prove the date of
the child’s birth.

§ 185. So a steward’s book would prove the description of land held
by a certain tenant and the amount he had to pay for rent, if all
these circumstances are coupled in the entry with the amount of
money admitted to have been received.

§ 186. Such entries are not the less receivable, because the same
fact may be proved by evidence of another description. For instance,
~ in Higham v. Ridgway, the evidence of the entry of the accoucheur
would not have been rejected, because the evidence of a midwife who
was present at the delivery might have been forthcoming : though this
may seem af first sight to militate against the rule that the best evi-
dence shall alone be received. The entry of the accoucheur would
not have been receivable if he himself had been forthcoring, because
then his testimony on ocath would have been superior to his entry
which was not on oath: but as we shall see hereafter, when we come
to consider the rule that the best evidence must always be given,
the ruleapplies to the guality, and not the quantity, of evidence ; and
that a fact may often beproved by independent testimony, not-
withstanding there may be two distinct ways of proving it. Thus

(m) Thisdistinction is explained in the notes to Higham . Tidgway: but the authop
does not approve of the distinetion. “ The resson’ says Mr. Smith “ for this distinetion does
not seem very obvious; the principle upon which the two classes of entries are admitted is
the same, namely, the improgability of their falsehood ; but there seems no more renson for
admitting the eniry as evidence of facts us to which that improbability does not exist in the
ome case than in the other,”

M
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the mere fact that there has been a writéen receipt given for money,
will not preclude the proof of payment by oral mbnesses who sow
the payment; but this will become clearer hereafter () Thus in
the case of Middleton v. Meiton,©) a private book, kept by a deceased
collector of taxes, containing entries by him, acknowledging the
receipt of sums in his character of collector, was also held to be ad-
missible evidence in an action against his -surety, although the parties
who had paid him were alive and might have been called. So the
verbal admissions of a party to the suit are evidence against him :
even though his statement refers to the contents of a written instru-
ment.

§ 187. The entries must be proved to be in the handwriting of the
party purporting to have made them, before they can be received.
‘Where the entry is thirty years old, it proves itself.

§ 188, Cases may be conceived in which a party may have made a
fictitious entry charging bimself apparently against his own interest.
The instance brought forward by Best in § 483 is such.

« Cases may be put where his doing so would be an advantage to him,
E. g. the accounts of the receiver or steward of an estate have throngh neg-
lect or worse, got into a state of derangement, which it is desirable to con-
ceal from his employer, and one very obvious way of setting the balance
straight is by falsely charging himself with having received money from a
particular person.”’

§ 189. A case of frequent occurrence in this country is that of a
party charging himself with receipt of interest by way of endorse-
ment on a stale bond, in order to take it out of the Regulation of Limi-
tations.®) This entry is however only apparently against the interest of
the parly making it; since it enables him to bring his suit. In
these cases satisfactory evidence ought to be given, that the entry was
made before the presumption of satisfaction had arisen; and in ac-
cordance with this view, the language of Lord Ellenborough in Eose
v. Bryant,@ may be cited. ;

¢ T think you must prove that these endorsements were on the bond at,
or recently after, the times when they bear date, before you are entitled to

(n) See Taylor, § 306—0.

(o) 10 B. and C. p.-817.

(p) Reg, IL. of 1802, Sec. XVIII,
(¢) 2 Cam. p, 821
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“fcad them. Although it may seem et first sight against the interest of the
obligee to admit part payment, he may thereby in many cases set up the
bond for the residue of the sum secured. If such endorsements were xe-
ceivable whensoever they may bave been written, this would be allowing
the obligee to manufacture evidence for himself to contradict the fact of
payment. I have been ataloss to see the principle on which these re-
ceipts, in the handwriting of the creditor, have sometimes been admitted as
evidence against the debtor; and I am of opinion they cannot be properly
admitted, unless they are proved to have been written at a time when the
effect of them was clearly in contradiction to the writer’s interest.” ()

§190. The case of Searle v. Lord Barringlon,©) is also to be
consulted. Tt will be found stated in Starkie, p. 478, note b.

« The bond was dated June 24, 1697 ; the endorsement of interest on the
bond, under the hand of the obligee, was dated 1707, being three years be-
fore the death of the obligor; and the cause was first tried Trin. 1724,
Pratt, C. J., was of opinion that this endorsement was not evidence ; but
the three other Judges were of opinion that it ought to have been left to
the jury, for they might have reason to believe that it was done with the
privity of the obligor ; because it.was the constant practice for the obligee
to endorse the payment of interest, and that for the sake of the obligor, who
is safer by euch an endorsement than by taking a loose receipt. Upon a
second trigl, Lord Raymond, C. J., admitted the evidence, and a bill of ex-
ceptions was tendered, and after judgment in the King's Bench for the
plaintiff, a writ of error was brought in the Exchequer Chamber ; and upon
argument, five of the Judges were of opinion to affirm, and two to reverse,
the judgment was afterwards affirmed in the House of Lords.”’ (&)

Starkie’s remarks, p. 478, may be usefully consulted, he writes :—

« If this ease ia to be taken as an authority for the general position, that
an endorsement of the receipt of interest on a bond bearing date within the
space of twenty years from the date of the bond, shall in itself, and
without any proof that it was actually made within that space of time, or
with the privity of the obligor, be evidence to rebut the presumption of
payment, it seems to be difficult to support it upon principle ; for it amounts
fo this, that in this particular case the party shall have an opportunity of
making evidence in his own closet, in order o rebuf a presumption which
would otherwise arise against him, If this be so, the case must be regard-
ed as anomalous, and as an exception to the plain fundamental rule, that a
man shall not be permitted to make evidence for himself. If, on the other

(2} See also Taylor, § 483—8.
(s) 2 Strange, p, 826,

(2) Inthe report of the case before the House of Lords, 3 Brown P. C. p. §93, it ep-
penrs that there was extrinsic evidenge of the date of the entry.

I
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hand, this further limitation is to be applied to the reception of such evi-
dence, that reasonable proof shall be adduced to show that the enstorsement
existed before the presumption of satisfaction had arisen, the doctrine seems
to be more consonant with the principle above stated ; a presumption arises
that the obligee would not falsely and wantonly make an endorsement pre-
Judicial to his own interest at the time from which he could derive no bene-
fit. It seems to be clear, at all events, that such evidence would be inad-
missible, if the endorsement appeared to have been made after the presump-~
tion had arisen. (v)

92 ENTRIES IN COURSE OF BUSINESS.

VI. Entrics made in the course of business.

§ 191, The leading case on this topic is Price v. Lord Torrington,®)
selected by Mr. Smith in his Leading Cases, vol. 1, p. 139.

§ 192. The ground for admitting such evidence is the warrant of
experience that it is usually free from suspicion of carelessness or
fraud. Of course it is always open to show that there are errors or
{raud, but if there be no reason for imputing one or the other, the
entries are trustworthy. '

It is observable,” writes Starkie,(<) that the great object of the rule is
to guard not against fraud, but negligence and carelessness : the slightest
suspicion of fraud would be sufficient at once to exclude such evidence ;
and the imposing of the limitation, that the entry, to be admissible, should
be apparently against the interest of the party making it, would afford no
security against fraud ; the forger of a false entry would take cate to ob-
viate any objection of this description, by admitting payment or some
other fact appamently against the interest of the supposed author of the
docament. The consideration that the entry is against the interest of the
party is therefore principally material, as it affords reason for supposing
that a person would not be likely to commit any error or mistake which
might afterwards turn to his prejudice. When, however, it is considered
that in many instances such entries remain in the private custody of the
partics who make them, it is not probable that the consideration that
the document might be published by accident or mistake, and might, in
some possible state of circumstances, be turned to the prejudice of the
party, would cause him to exercise a degree of exactness and caution, so

() It isa frequent custom in this conntry for a bond to provide that no payment of in-
torest or prineipel shall be of effect-unless endorsed on the back of the instrument. This
is a uscful precaution ; but it still leaves room for false eptries by the obligee, in event of the
XRegulation of Limitations haviag run, since it is the obligee gencrally who endorses payments
08 admissions ageinst himself; it might be useful to provide that every payment should at
the time of its being endorsed by the obligee be also initinled by the obligor.

(12) 1 Salk. p. 285,
(2) Page 465.
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far beyond that which he would have used in the common course of profes-
sional or official duty, or ordinary habits of business, as to gupply a sound
and useful test, operating to the admission of the former, the rejection of
the latter. In the absence of all suspicion of any mofive to the contrary,
it is fairly presumable that all entries made in the ordinary routine of
business are truly made. The same motive which induced a party fo
use the paing and trouble of making an entry at all, wonld usually induce
him to make a true entry ; a false one would be of no value, and the mak-
ing it would frequently be more troublesome than to malce a true one; it
would require the additional trouble of invention ; and although the sparing
of trouble might, in many instances, induce a party to state particulars with-
out sufficient accuracy, it would seldom cause him fo invent and state a

transaction which never happened.”(¥)

'§193. The entry, when made in the course of business should be
contemporaneous, or nearly so with the fact it chronicles. In the case
of Price v. Lord Torrington, the entry was made on the evening of
the day on which the beer was delivered, and signed by the drayman.
The necessity of the entry being what is called contemporaneous, we
have already dwelt on,® and it is clear that if a man makes his entries
after some distance of time from the principal fact, his memory is
more likely to err as his recollection grows fainter and fainter.

§194. By ActIL of 1855, Sec. XXXIX. before referred to, this
description of evidence is now receivable in the same cases as entries
_against interest, even when the maker is not dead. By Act IL of
1855, Sec. X L. such entries, so far as they relate to the limited purposes
of identifying any “bank notes or other securities for the payment of
money, or other property, and the payer in, or receiver of them” are
receivable, even though the maker of the entry s capable of being
produced as a witness.

§ 195. It is necessary that the party making the entry should have

(y) See the grounds stated at large. Poole v. Dicas, 1 Bing, N. C. 633. Taylor | 489,
writes thus :

“The considerations which have induced the Courts to recognize this exception appear to
be principally these ;—that, in the absence of all guspicion of sinister motives, a fair pre-
sumption arises, that entries made in the ordinary routine of business are correct, since,
the process of invention implying trouble, it is easier to state what is true than what is
false ; that such entries wsually form a link in a chain of circumstances, which mutually
corroborate esch other: that false entries would be likely to bring clerks into disgrace with
their employers; that as most entries made in the course of business are subject to the in-
spection of several persons, en error would be exposed to speedy discovery ; and that, s the
facts to which they relate are generally known but to few persons, o relaxation of the strict
rules of evidence in favor of euch eniries may olten prove convenient, if not necessary, for
ihe due investigation of truth.”

(z) Seeante { 162,
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had a personal knowledge of the fact to which itrelates. Thus in Price v.
Tord Torrington,the drayman, whodelivered the beer,signed the entry.(@)
But supposing you were o go into a shop and purchase an article on
credit from the tender, who merely reported the fact of your purchase
to a clerk in another room, who entered thesale ; such an entry would
not be receivable, because the ¢lerk would have had no personal know-
ledge of the sele, but merely have made an entry of something told
him by & third party (the tender), which so far as he (the clerk)
knew, might be true or not true. So again; if a rough draft were
made at the time of sale by a clerk whose duty it was to watch the
gale and make the entry then and there, and such rough drafts were
afterwards written up fair into a ledger, by another clerk, the ledger
entry, on the same principle, would not be receivable.() We shall see
hereafter, that such entry would not be receivable except under par-
ticular circumstances on another principle, viz,, that it was a copy.
,‘ But supposing those particular circumstances fo exist in a particular
case, and in the absence of better evidence, the ledger entry were
admissible as @ copy, the first named objection, viz. that it was made
by a person who knew nothing of the fact, would be fatal to its ad-
mission.

§ 196. Illustrative of the above paragraph we may cite the case of
Brain v. Preece.le) There, coals were delivered by a coalman whose
duty it was to report deliveries to a foreman. It so happened that
neither the coalman nor the foreman could write. The latter there-
fore dictated his entries to a clerk. When the case came on {or trial
both coalman and foreman were dead. It was held that the enfry

§i e was not receivable.

§197. Soin Davisv. Lioyd.() Jewish children are circumcised on
the eighth day. An entry by the Rabbi of the Synagogue, whose duty
it was to make such entry, was beld not receivable, to prove the age
of the child, because that was not a fact within his own personal
knowledge. The child might have been seven or nine days old when
brought to him for circumcision. These cases must suffice to explain

{a) Tt is not necessary that the declaration made in the course of duly should bein
written form. See the Sussex Peevage caze: and per Lovd Campbell.  Stapylion v. Clough,
9 E.and B. 933. 8. C. 18 Jur.60.  See ante § 172, note (¢).

(5) See ante §178, note (£).
() 11 M. and W, p.173.
(@) 1C. and K. 275.
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“How necessary it is that the party should havea knowledge of the fact
which he purports to record.

§ 198. Entries in the course of business are not receivable to prove
any collateral fact : and herein they differ from entries against inter-
est. In Chambers v. Bernasconi,(® Lord Denman delivering the unani-
mous opinion of the Court of Exchequer Chambers, observes :

 Whatever effect may be due to an entry made in the course of office,
reporting facts necessary to the performance of a daty, the statement of
other circumstances, however naturally they may be thought ‘o find a
place in the narative, is no proof of those circumstances.”

§199. Taylor(/) thus sums up the cirumstances which are neces-
sary to admit of the reception of this kind of evidence :

« From the cases cited above it may be collected, that, in order fo bring
a declaration within the present exception, proof must be given that it was
made contemporaneously with the fact which it narrates, and in the usual
routine of business, by a person whose duty it was to make the whole of
it, who was himself personally acquainted with the fact, who had no inter-
est in stating an untruth, and who is since dead ; and, provided all the terms
of this proposition be satisfied, it seems to be immaterial, excepting so far
as regards the weight of the evidence, that more satisfactory evidence might
have been produced, that the declaration is uncorroborated by other circum-
stances, or that it consists of & mere verbal statement, which has never been
reduced to writing. In support of this last point no direct decision can be
¢ited,(9) since all the cases on the subject relate to written entries ; but, as we
have before suggested, the law appears to recognize no valid distinction be-
tween written and verbal statements ; and in the Sussex Peerage case, Lord
Campbell, no mean authority, expressly stated, that ¢ where a declaration
by word of mouth, or by writing, is made in the course of business of the
individual making it, then it may be received in evidence, though it is not
against his interest.” ”

§ 200. It may be well to remark here, that in the practice of the
Mofussil Courts, the entries made by a party himself in his own bocks
have been held sufficient to prove his case.() This was certainly not
in accordance with the English law, though it is admitted by the
Roman law, the French, and the Scotch ; and when the books are
regularly kept, and the entries evidently contemporancous, it would

(¢) 1 €. 1L and R.. 368.

() § 497,

() But see ante § 172, note (g).

(%) See Sudder Repoxts, vol, 1, p. 42, No 91 of 1849, and vel. 3, p. 191, No. 19 of 1851,
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rather than the recepfion of the evidence. When accounts are kept
on loose cadjans, forgery, by way of interpolation or extraction, is of
course easy'; much credit might not be attached perhaps to the me-
moranda of a wandering hawker : no exception might possibly be
taken to the books of the Madras Bank. So I have always under-
stood that the Guzzeratti Soucars place the most unlimited confi-
dence in one another’s books, and I remember a case in which one
Soucar offered to be bound, if the claim made against him could be
found in the claimant’sbooks. Any conceivable degree of credit may
be given in each particular case to the books offered, according to
the whole of the circumstances which surround them : and perhaps as
a concession to this principle, Act IL of 1853, See. XLIIL. has provid-
ed that “books proved to have been regularly kept in the course of
business, or in any public office, shall be admissible as corroborative,
but not as independent proof of the facts stated therein.”

VIL. Admissions by a party to the Suit, his Partner or Agent.

§ 201. The title of this heading is perhaps sufficient to point out
the distinetion between the present subject for consideration and that
of the two last topics : for it is to be remembered that whereas we
are now about to discuss the admissions of paréies to a suit and those
in privity with them, we have hitherto been considering the admissions
of mere third persons tendered as evidence by or on behalf of the
parties to a suit.

§202. If the presumption that a man will make an entry or de-
claration contrary to his own interest is thought sufficient guarantee
for the veracity of the entry, &e. in the case of third persons who
have no interest in the subject-matter of the suit, how much stronger
a fortiori is the presumption, when the declaration proceeds from one
of the very parties to the suit himself ?

§ 203. The first rule is that when an admission is offered in evi-
dence, the whole of i¢ must be submitted to the judge.

For instance, suppose that A B the plaintiff' wishes to prove that
C D the defendant has admitted a particular fact in a letter written
by him to the plaintiff. e produces the letter and reads the passage.
The defendant has a right to insist upon the whole of the letier being
read. So also where a deposition by a witness in a criminal trial is
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sroposed to be read as evidence against him, to show that he has upon
a former occasion given a different account of the same transaction,
not only the particular passage should be read, but the whole deposi-
tion if the party wishes it. Soif the admission becontained in a con-
versation, the party sought to be charged by it would have a right
to insist that not only the particular part of the conversation should
be narrated, but that the whole, at least the whole relating to that par-
ticular fact, should be given.

§ 204. But although a party hasa right to insist upon this course,
it does not of course follow that the judge is bound to place an equal
degree of reliance on all points of the statement : for otherwise, by
making a trifling admission against himself, a party might be en-
abled to drag in twenty statements in his own favor. Here again
comes in the principle; that only what is against a man’s interest is
evidence, not that which he chooses to assert in his own interest, for

- there the guarantee for truth is wanting.

§ 205. So again, if a statement refers fo another statement, as in
. the case of a letter referring to a preceding one, an entry reforring to
a previous entry, the party against whom the letter or entry is of-
fered, has a right to insist that the first should be put in also.()

§ 206. But though a party has a right to insist that the whole of
his declaration shall be received, this will not admit a rambling state-
ment on collateral matters ; or other declarations not referred to, or not
connected with, the declaration before the Court.

§ 207. " For instance ; suppose a Plaintiff is compelled to produce
an enfry in his own books, telling against himself ; he has clearly a
right to insist upon the whole of the entry being read, but he will
not be entitled to introduce other enfries in his book, not referred to
in such entry itself, and insist upon their being read.

§ 208. The rule is precisely the same with regard to conversa-
tions. The leading case is Prince 2. Samo.(®) Lord Denman who tried

() A party may always give in evidence a letter of the opposite party, whichis a re-

Ply to a letter from himself, without putting in his own letter. Decauso the opposite

party can always put it in if e wishes it} and to insist upon the previous production of such

tier from the adversary's hands might tend to.serions injustice in those cases in which the

- atlversary refused toproduce it, and the party writing had kept no copy, so as to give secon-

dary evidence of its contents. Here, it would be in the power of the adversary 10 exclode his

own statement. Dagleish v. Dodd, § U, and P. 233, See also Lord Barrymore v. Taylor,

I Esp, p. 326, per Lord Kenyon, ** Letters of a party are evidence of themselyes to prove a
Promise to pay without producing those to which such letters are auywers.”

(&) 7 A, and E, p. 627.
N
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the case, was of opinion that the witness might be nsl:ed as to overy
thing said by the Plaintiff which could in any way qualify the princi-
pal statement, but that he had no right to add any mdapemlent his-
tory of transactions wholly uhcannected with if.

Phillipps thus sums up the rule:—

* Where a statement forming part of a conversation is gwen in evidence,
swhatever was said by the same person in the same conversation that would
in any way qualify or explain that statement is also admissible.”

That is to say ; a party can only have read all other matters which I
explain, qualify, or bear upon the atatement given in evidence.

§209. The unpractised might suppose that where A declared that_
a given deed contained certain statements, his verbal admission would
not be evidence, because the writéen matter would bethe best evidence.
But the rule is that whafever a party may choose fo say, is evidence
against him,

§ 210. The leading case is Siatteric v. Pooley® in which 1’arke, B.
says as follows :—

“ The reason why such parol statements are admissible, without notice to
produce, or accounting for the absence of the written instrument, is, that
they are not open to the same objection which belongs to parel evidence
from other sources, where the written evidence might have been produced ;
for such evidence is excluded from the presumption of its untruth; arising
from the very nature of the case, where better evidence is withheld ; whereas
‘what a party himself admits to be true, may reasonably be presumed to be
so. The weight and value of such testimony is quite another question.
That will vary according to the circumstances, and it may be in some cases
quite unsatisfactory to a jury. But it is enough for the present purposes
to say, that the evidence is admissible.” '

§211. The following remarks from Taylor(® are worthy of atten-
tive consideration :—

¢ It may seem presuraption to question the correctness of this reasoning,
and of the decisions founded wupon if, but we cannot refrain from observing,
that, a.lthough the admission of a party may fairly be presumed to be true,
the parol evidence by which that admission is proved need by no means be
g0 and, indeed, such testimony is open to precisely the same objection as
applies to the ordinary case, where secondary evidence is produced, and the

(I) 6 M, and W, p. 660.
(m) § 802,
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‘'hest evidence is withheld. If the admission were made in court, it might
then bo allowed to render unnecessary the production of the written instru-
ment to which it refers, because the simple question in such case would be,
is the admission frue ! and the rational presumption is that a man will not
tell a falsehood, which is against his own interest ; but where a witness is
called to say that he has heard the opposite party make a certain statement,
with respect to the contents of a written instrument, the further question
arises, was this statement really made ? and to permit such pavol evidence to
be equally admissible, as proof of tbe contents of the instrument, with the
production of the instrument itself, is to open a vast field for misapprehen-
sion, perjury, and frand, which would be wholly closed, if the salutary rule
of law, requiring that whatis in writing should be proved by the writing
itself, were here, as in other cases, to prevail. It must be remembered that
Lord Tenterden, no mean authority, bas emphatically expressed an opi-
nion in support of the view here suggested ; while Mr. Baron Parke himself
has declared that the parol evidence of admissions may, insome cases, be quite
unsatisfactory to a jury, and that too great weight ought never to be at-
tached to such evidence, since it frequently happens that the witness not only
has misunderstood what the party has said, but, by unintentionally altering
a few of the expressions really used, has given to the statement an effect
completely at variance with what was intended.”

§212. This ruling has however been questioned by C. Baron
Pennefather in the Irish case of Lawiess v. Queale.)

“ The doctrine laid down in that case” says the C. Baron, referring
to Slatleric v. Pooley,
“is a most dangerous proposition; by it a man might be deprived of an
estate of 10,0004, per annum derived from his ancestors through regular
family deeds and conveyances, by producing a witness, or by one or two
conspirators, who might be got to ewear that they heard defendant say he
had conveyed away his inferest therein by deed, or had mortgaged, or had
otherwise incumbered it ; and thus, by the facility so given, the widest door
would be opened to fraud, and a man might be stripped of his estate through
this invitation to fraud and dishonesty.”

§ 218. Phillipps remarks on this Irish case (9) as follows :

¢ It would seem however, that these observations would apply to the weight
due to such testimony rather than to its admissibility. It is to be observed
that there is no positive law that excludes parol evidence of the contents of
a written instrument, except where a written instrument is required by law.

(n) 8 Irish Reports, p. 382
{2) Vol, 1, p. 328,

L .
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Such evidence in other cases is excluded by one of those rules which have
been laid down by the Courts as best calculated for ascertaining the truth.
The party against whom such evidenceis given may object to it, because oral
testimony as to a written document is not the best means of ascertaining its
contents. A verbal statement of the contents of a writing may not be true.
Bat the party who is entitled to the benefit of the rule may waive it, if he
thinks proper,--ns for instance, when he believes that the witness will state
truly the contents of the document. If the party were, in Court, by himself
or his counsel, tv make an admission as to the contents of a document, with
the contents of which he must necessarily be acquainted, and upon the pro-
duction of which he might insist, this would smount to a waiver of its pro-
duction, and his admission would be taken as true. If he made a similar
admission out of Court, but for the purposes of the cause, it would operate
in a similar manner. Again, if it can be proved by clear and satisfactory
testimony that he has made such an admission, though not for the purposes
of the cange, although it may not be regarded as a waiver of the pruduct:ion
of the document, it is surely receivable, as a declaration made by him against
his own interest, and which, as he knows the truth, he must be presumed
to have made consistently with the truth. The credit or weight to be given
to such festimony must of course depend upon the circumstances of the
case, There is, undoubtedly, in the case of verbal declarations, always the
possibility of fraud or perjury on the part of the witness who repeats the
declaration. There is the same possibility in every instance, where a witness
speales to any fact that he professes to have seen. Such testimony is not
rejected, but is to be sifted by the best means the adverse party may have
in his power. In the case of verbal declarations there is also a possibility—
and often a probability—of misapprehension, or of inaccurate recollection
on the part of the wituess, and the judge will always point out this to the
jury.”

§214. And Best, § 508, writes :

“ The authority of Slatterie v. Pooley has been recognized and acted on
in several subsequent cases, but has been severely attacked in Ireland, and
also in this cotntry. In Zawless v. Queale, Lord Chief Justice Pennefather,
speaking of that case, says, * The doctrine there laid down is & most dan-
gerous proposition ; by it a man might be deprived of an estate of 10,0007
per annum, derived from his ancestors by regular family deeds and convey-
ances, by producing a witness, or by one or two conspirators who might be
got to swear they heard the defendant say he had conveyed away his interest
therein by deed, or had mortgaged or otherwise incumbered it ; and thus by
the facility so given, the most open door would be given to fraud, and & man
might be stripped of his estate through this invitation to fraud and dishos
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nesty,’ Now we must protést in toto against trying the inadmissibility of
evidence by such a test as this. The most respectable man in the commu-
nity may be hanged for murder or arson on the unsupported festimony of a
soi-disant agcomplice, or transported for rape on the unsupported oath of an
avowed prostitute; but is thisa reason for altering the law with reference to
the admissibility of the evidence of accomplices or prostitutes, or does any
innocent man ever feel himself in danger from 62 The weight of the species
of proof under consideration varies ad infinitum. = Look at the different forms
in which it may present itself—plenary confession in judicic ; non plenary
confession i judicio ; plenary guagi judicial confession before a justice of the
peace ; non plenary quasi judicial confession before a justice of the peace ;
plenary extra judicial confession to several respectable witnesses ; plenary
eXtra-judicial confession to one such witness ; implied confession o several
respectable witnesses; implied confession to one such; supposed plenary
confession to several suspected witnesses ; supposed plenary confession to
one such; implied confession to several suspected witnesses; implied con-
fession to one such: and under the terms ° non-plenary’ and *implied’
are included every possible degree of casual observation, or even sign, from
which the existence of the principal fact may be collected. The shade
between the probative force of any two of these degrees is so slight as to be
almost imperceptible, and yet of all forms of evidence the highest is perhaps
the most satisfactory, and the lowest the most dangerous. The value of
self-disserving evidence, like that of every other sort of evidence, is for the
jury ; its edmissibility is a question of law-—the test of which is to see if the
offéred evidence is in its nature original and proximate, and it will scarcely
be contended that self-disserving statements of all kinds do not fulfil both
those conditions. It may, indeed, be objected that they usually come in a
parol or verbal shape, and that parol evidence is inferior to written, but that
is & maxim which has been much misunderstood. The contents of a docu-
ment could most unquestionably be proved by a chain of circumstantial
evidence composed of acs, every link in which might be established by parol
or verbal testimony.”

The latest case on this subject is Boulter v. Peplow® in which the
earlier cases are all cited, and the doctrine upheld. In Howard v.
Smith @ too it was held that the admissions of the Plaintiff are evi-
dence fo show the terms upon which he held the premises, thoufh he
held under an agreement in writing which is not produced.

§ 215. Where a party lias made an admission or statement on the

——

(p) 14 Jur. p. 249.
() 3 Scofl’s N. R. p: 674,
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faith of which another has acted, so as to change his own situation,
such admission or statement is conclusive against the party making
it : for otherwise a premium for frauvd would be held out.

§ 216. 'The leading case on this sabject is that of Dickard v. Sears(”
‘where if is thus laid down.

!

“ The rule of law is clear, that, where one by his words or conduct wil-
fully causes another to believe the existence of a certain state of things, and
induges him to act on that belief, so as to alter his own previous position,
the former is concluded from averring against the latter a different state of
things as existing at the same time.” ' {

In Gregg v. Wells,® Lord Denman said :

« Pickard v. Sears was in my mind at the time of the trial, and the princi-
ple of that case may be stated even more broadly than it is'there laid down.
A party, who negligently or eulpably stands by and allows another to con-
tract on the faith and understanding of a fact which he can contradict, can-
not afterwards dispute that factin an action against the person whom he
has himself assisted in deceiving.”

Tn Freeman v Cooke® Parke, B. thus explains the word « wilfully”
in the leading case.

« By the term ¢ wilfully’ however in that xule we must understand, if
not that the party represents that to be true which he knows to be untrue,
at least that he means his representation to be acted upon, and that it is
acted upon accordingly—and if whatever a man’s real meaning may be, he
s0 conducts himself, that a reasonable man would take the representation to
be true, and believe that it was meant that he should act upon it, and did
act upon it as true, the party making the representation would be equally
precluded from contesting its truth ; and conduct by negligence or omission,
when there is a'duty cast upon a person by usage of trade or otherwise fo
disclose the truth, may often have the same effect—as for instance a retiring

partner omitting to inform the customers of the firm, in the usual mode,
' that the continuing partners were no longer anthorised to act as his agents,
i« bound by all contracts made by them with third persons on the faith of
their being authorized.” ®)

§ 217. Thelaw on this head is well laid down by Taylor, § 605.

« Admissions, which have been acted upon by others, are conclusive against

(r) 6 A. and E. 474. Sec also ante p. 45.
(s) 10 4. and E. p. 97.
(0 12 Jur. 777.

(v) See tha doctrine further sanctioned in Howard v. Hudson, 17 Jyr, 1855, AlL. Genl. v,
Eteplens, 19 Jur. 1039,
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the party making them, in all cases between him and the person whose con-
duet he has thus influenced. ' It is of no importance, whether they were
made in expfess language to the person himself, or may be implied from
the open and general conduct of the party; for, in the latter case, the im-
plied declaration will be considered as having been addressed to every one
in particular, who may have had occasion fo act upon it; and the rule of
law is clear, that, where one by his words or conduct wilfully causes another
to believe in the existence of a certain state of things, and induces him to
act on the belief, soras to alter his own previous position, the former is con-
cluded from averring against the latter a different state of things as existing
at the same time. Indeed, the principle may be laid down still more broad-
1y, as precluding any party, who negligently or eulpably stands by and allows
another to contract on the fuith and understanding of a fact which he can
contradict, from disputing that fact in an action against the person whom he

has himgelf aseisted in deceiving. In such case the party is estopped, on

grounds of public policy and good faith, from repudiating his own represen-
tations.”’ (i)

§ 218. 'The admission of a person identified in inferest with the
party to the record is receivable against the latter.

§ 219. But the admission of a prochain ami or gusrdmn is not
evidence : because they are usually nominal parties, and, as it were,
officers of the Court for the purpose of representing those unable to
sue sui juris. _

§ 220. Admissions by privies, as they are ealled, are equally receiv-
able with admissions of the parties themselves to whom they are
privy.®

§ 221. Privies are of three classes, because privity may arise from
blood, law, or estate. Privies in blood, are heir and ancestor, &e.—
privies in estate are donor and donee : lessor and lessee, &c.—privies
by estate also are those among whom there is a jus representandi as
between executors and their testators, administrators and their intes-
tates. Privies in law are these upon whom the law casts a privity,
as where land escheats to a third party in failure of heirs.

§ 222. In these cases the declarations of privies are in their res-
pective grades binding upon their representatives. The declaration
of an ancestor would be receivable against his heir : that of a testa-
tor against an executor : and the like.

() Consult slso Ta ylar. § Gﬂ(;‘.——]?’, mi this important subject.
(%) See Act 1L, of 1665, Seg, XLI. as to effect of & receiptogaiust partics.
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DECLARATION OF PARTNER OR AGENT.

§ 223. So a party may be bound by the declaration of his partner
or agent® : but the existence of the relation of partnership or that
of agenoy must first be established ; and it is essential that the de-
claration of an agent should be within the scope of his authority.
A special agent for o particular purpose or occasion cannot bind his
principal as to matters in general, or not arising ont of that for which
his agency was constituted. :

So the declaration of a partner, to be binding on his co-partners;
must be one made concerning their joint-business. But the misre-
presentation of a fact in such joint-business, made by one partner to
a third party will be evidence against the other members of the firm,
though not parties to the misrepresentation.

§ 224. Of course if such statement has been made in frand of the
co-partners and in collusion with the opponent, cessanfe ratione, ces-
sut lex ; and the evidence will not be receivable.

§ 225. The proof of the partnership or of the agency cannot be
established by the mere admission of the alleged partuner or agent :
it must be established by independent evidence ; for otherwise, prin-
cipals and partners would be at the mercy of any one who chose to
assert that the abovementioned relationships existed.()

() See Act LI, of 1855, Sec. XLII. receipt of agent.

()  The following remarks upon the mode in which agency may be: established.in proof,
taken from Broom's Commentaries, page 537, may here assist the Student.

“ The faet of sgenoy may be proved by proving sn express authority given to the alleged
sgent ; by showing circumstances from which the requisite authority must mecessarily
or muy reasonably be inferred ; or by establishing the existence of a particular relation be-
tween parties whence an anthority to contract will be implied by law: for instance, the
relation of partners, by which relation, when complete, one partner becomges at common
law the agent of the firm for all purposes necessary for carrying on their particular part-
nership, whether general or special, or usually belonging to 1t ; or the relstion of husband
and wife, in which the law, under certain circumstances, considers the husband to make his
wife an agent.

** ' explain and illustrate these remarks, let us suppose that an action for goods sold and
delivered, or for work and labour, is brought by A, sgainst B. The plaintiff, on whom, in
such a case, the burthen of proof liss, must, in order to recover against the defendant, show
thathe (the defendant) contracted expressly or impliedly with the plsintiff ; expressly, by
making @ contraot with the pleintifl’; impliedly, by giving an order to him under sach cir-
cumstances as show that it was not to be gratuitously executed ; and if the contract was not
aade by the defendant in persom, it must be proved that it was made by an agent of the
defendant duly authorized, and that it was made as his contract. Assuming that the con-
tract in the given case was made by a third person, the point for decision will be—whether
that third person was an agent for the defendant for the purpose of making it, and made t/he
contract as such.

“ Now, in accordance with what has heen already said, the sgency may, under the circum-
stance supposed, be constituted by an express limited authority to make such a contract, or a
larger authority to make all contracts falling within the class or deseription to which it be-
longs, or a general anthiority to makeany ; or it may be proved by showing that such a re-
lation existed betwoen the parties as by law would create the authority. If proof to such
cffect be given, and if further it be shown that the agentin making the contract acted on the
anthority givea to him, the principal will be bound by the contract, und the agent’s contract
will be his contract, but nol olherwise.

* Agenoy, then, may be created by the immediate acl of the principal, that is, by really
giving nuthority to the agent, or representing to him that he is to have it: or by constituting

'8
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§ 226. The admissions of a wife will bind her husband only where
she had authority from him to make them.

The case of Meredith v. Footner,(®) is illustrative of this proposition.
There, the wife by authority of her husband carried on the business of
_ ashop. The Court held that her admissions to the landlord of the
shop respecting the amount of rent was not evidence. Had the ad-
mission related to the receipt of shop goods it would have been other-
wise, but the conduct of the business did not eonstitute her her hus-
band’s agent to make admissions of an antecedent contract for the hire
of the shop, or to make a new contract for its future occupation. )

§ 227. The admissions of Attornies on the record bind their clientsin
all matters relating to the progress and trial of the cause. But such ad-
missions should be distinet and formal : not those of mere conversation.
Thus for the purpose of saving expense, it is a wholesome practice in-
troduced into our English rules of Court,( to call upon the Attorney of
the opposite party to admit certain scheduled documents “saving all
just exceptions.” The letters or other writings required, are referred
to specifically by date, &e. and if they are admitted, the expense, &e.
of proving them at the trial is saved ; a refusal to admit is at the peril
of payment of costs of the witnesses called to prove the documents.
At the same time, the saving of all just exceptions reserves all ob-
jections to the reception of the testimony which may arise, on other
ground than that of want of proof of execution of the documents at
the trial : for instance, their irrelevancy ; their being between third
parties, and the like.

§ 228. Admissions by Counsel stand on much the same footing.
But the latitude of Counsel’s statements often tends fo inaccuracy,
and it is not perhaps so safe to loock to Counsel’'s “opening” as

that relation tu which the law attaches agency. It may also be created by the repre-
sentation of the defendant to the plaintiff that the party making the contract is the agent
of the defendunt, or that such relation exists as to constitute him agunl‘ 3 and if the piaintiff
really makes the contract on the faith of such representation, the defendant is bound, be-
cause he is estopped from disputing the truth of it with respect to that contract ; and the
representation of an authority is, guoad Aoe, (by virtue of the doctrine of estoppel) precisely
the same thing as a real authority given by the defendant to the supposed agent. Thia re-
presentation may be made directly to the plaintiff, or made publicly, so that it may be in.
ferred to have reached him, and may be made by words or conduct.’

(e) 11 M. and W.202.

(5) In a late case tried in the Supreme Court, the statements of a Milliner were admitted

85 against her husband, the defendantin the suit, because she was held to be trading by his
suthority.

(¢) See Supreme Court Rules, 231 Plea side rule, Some such provision might be advan-

tageously introduced into Mofussil Courts: 4
0

1



to the facts which he proves. In the case of College v. FHorne,( ona

second trial, the defendant endeavoured to avoid part of the Plaintiff’s

demand, by proving an admission made on a former trial by the Plain-

tiffi’s Counsel in the presence of the Plaintiff. The Judge rejected

thisevidence : but on a motion for a new trial, Burroughs, J. said that

if the Plaintiff heard his Counsel’s statement without objection, he was
" bound by it. The other Judges expressed no opinion.

In the late case of Swinfen v. Swinfen,() the Court refused to en-
quire into the authority of Counsel (Sir. F'. Thessiger) to compromise
a suit at nisi prius.

§229. How far a party may be bound by admissions in his plead-
ings() is rather a subject for discussion when we lecture on Pleading :
but in this country according to the practice of the Mofussil, this
will be for consideration of the Judge who settles the “ Points;” and
who of course is bound to take cars that he does not burthen the re-
cord by calling for proof of facts which are really not in dispute be-
tween the parties.

ADMISSIONS BY CONDUCT.

§ 230. So a party may be bound by his own conduct during the
progress of the cause: the commonest form of this perhaps is that of
payment by the defendant of a certain sum into Court, to which ex-
tent he thereby admits his liability. Thus, the suppression of docu-
ments is an implied admission that their contents are unfavorable to
the suppressor.

§ 231. So admissions may arise from the conduct of a party in other
particulars—for instance from acquiescence, or even silence : but in
these cases tho inference of admission is cften very slight and scarcely
noteworthy.

§232. Taylor, § 840, may here be consulted.

« Again, where goods had been sold through a London broker under a
weitten contract, which stipulated that payment should be made by bills,
Tord Ellenborough rejected evidence of a custom, that bills meant approved
bills, and that the vendor had the option of rejecting any bill of which he
disapproved ; and, although the same learned judge, in a subsequent stage
of the case admitted evidence of a usage of trade, which reserved to vendors,
selling through brokers in the manner above stated, the power of annulling
the contract, within a reasonable time after the name of the purchaser had

(d) 8 Bing. 119.
(e) 18 €. B. 485.
(f) Sece on this n.nbject Taylor, § 584=50,
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been communicated to them,—serious doubts may be entertained whether
he was rightin so doing ; and whether the custom, thus allowed to be prov-
ed, was so incidental to the contract, as, in the absence of express words
to be incorporated in it.”

§ 233. And all verbal admissions are to be received with caution.
Taylor says, § 622.

“ With respect to all verbal admissions it mey be finally observed, that
they ought to be recsived with great caution. The evidence, consisting, 2s
it does, in the mere repetition of oral statements, is subject to much imper-
fection and mistake ; for either the party himself may have been misinformed,
or he may not have clearly expressed his meaning, or the witness may have
misunderstood him. It frequently happens, also, that the witness, by unin-
tentionally altering a few of the expressions really used, gives an effect to
the statement completely at variance with what the party actually said. But
where the admission is deliberately made, and precisely identified, the evi-
dence it affords is often of the most satisfactory nature,”

§ 234. An admission which is made under consiraint, or by mis-
take, or obtained by misrepresentation, or fraund, is of course not bind-
ing on the party who made it, and if this character be proved to attach
to it, should not be received.

§ 235. Neither are admissions made during confidential overtures
for pacification, arbitration,or settlement of disputes, receivable ; in
short no admissions which are made with a view to what is called the
“ purchase of peace ;" for a party may often be willing to concede a
point on such occasions, even against his own convictions, which he
would by no means admit, but for the hope of thus avoiding further
controversy.

§ 236. Itishowever advisable on such occasions that the correspond-
ence should be headed  without prejudice.”(®) The leading case on
the subject is that of Puddock v. Forrester.#) The dictum there j
follows : [‘“

“ Where a letter is expressed to be written © without prejudice, % can-
not be received in evidence either for or against the party sending it ; nei-
ther can the reply thereto, though not similarly guarded.”

-

(9) A story is told of a lawyer’s clerk sued for breach of promise of marrisge, who when
his love letters were about to be received in evidenco sgainst him, objected that they were
inadmisible, as they were all signed * Yours very affectionately, without prejudice.’” In
Hicks v. Thompson, reported in the Times, 19th January 1857, EVilIes, 4, said that this oe-
curred in the case of Wood v. Hurd, % Bing. N. C. 166; though the point is not there men-

tioned.
(%) 3 Seatt’s New Rep. p. T34«
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CONFRESIONS, @L
VIII. Confessions.

§ 287. The term confession is applied to anadmission made by a party
against his own interest on a ¢rimdnalcharge. As the consequences are
more serious, so is the reception of confessions in criminal cases still
more stringently watched than that of admissions in Civil suits; thereis
greater danger too by far in the former than in the latter of such ad-
missions not being voluntary. Allmen are in general anxious to de-
teet and prevent crime. ‘The lower orders of officials in the admi-
nistration of criminal justice are perhaps but little to be trusted them-
solves; are open fo corrupt influences, and have the desire to raise
their own characters, and increase their chanees of promotion by the
display of their own activity and sstuteness. All experience proves
how anxious and unscrapulous this class is to obtain confessions from
their prisoners, sometimes by actual violence, sometimes by trickery,
sometimes by holding out hopes of pardon or benefit : sometimes by
the intimidation of threats of punishment. In this country the qua-
lity of ““confessions” made before the Police is proverbial ; and the
Indian Law Reform Commissioners propose in their Report to forbid
the taking of confessions by the Police in any case whatever, perhaps
as the surest and shortest mode of putting an end to the evil. ;

§ 238. 'Wheretheorigin of the confessionis untainted with suspicion,
and it can be safely relied on, it is not possible to obtain more satis-
factory testimony: for if the consideration, that even in civil cases
the improbability of 8 man speaking against his own interest is
thought to afford sufficient guarantee for his veracity, how much more
powerfully does the same guarantee exist in criminal cases, where
the consequendes to the declarant are so much more serious ; affecting,
it may be, his very life itself.

§ 239. Hence the maxim Opéimum habemus testem confitentem reum.
The very best of witnesses is an accused person who confesses his
guilt. Hence the extreme desire in all ages to obtein from the lips of
the accused an admission of his crime.

§ 240. And hence the bare confession of a prisoner is sufficient
ovidence to warrant his conviction, even though there be no corrolso-
rative testimony of his having committed the crime with which ke
stands accused.(?

(i) Confessus pro judicalo est” says the Roman Law, *“ gui quodammodo sud sanientid
damnatur.”  Bewyer 303. ;




§241. But under this maxim lurks the cruellest fallacy: a fal-
lacy which has exhibited itself practically in the form of torture, judi-
cially administered under the sanction of the law itself.

§ 242. Nor is the maxim by any means of universal trath. Tven
where a confession is voluntary, that is to say, where it has not been
wrung out of the prisoner by the instrumentality of his {fcllowman,
how often has experience proved that a party has accused himself
through motives of fear, of hope, of vanity, or even under the influ-
ence of insanity or hallucination.
 §243. Onthese grounds, the law jealously protects prisoners against
becoming the victims of their own delusions, or the machinations of
others. Henece, no confession is receivable, if its source be not omni
suspicione majus, sbove and free from the remotest taint of Suspi-
cion. Of course a confession wrung from an individual by bodily
pain is utterly worthless. But further, the mind must be in a state of
perfect equanimity ; it must not have been operated upon by fear, or
by hope : and hence threats or promises held out to the declarant equal-
ly exclude the testimony when it is offered against him.

§ 244, At least according to the humane provisions of the Law of
England : for on this point the practice is widely different between
the English and Continental Courts: there, where the Civil Law(®
is followed, till lately a confession was deemed of so high a character,

that proof was not even admitted to contradict it ; from this same

reason prevailed the old practice of the * Question” with all its ter-
rors ; and even at the present day obfains the practice of the judge

(%) “ Quastioni fidem non semper, nee tamen nunquam habendam, constitutionibus decla-
vatur ; etenim ros ost fragilis, of perioulosa, of que veritalem fallat, Nam plerique pa-
Hientid sive duritid tormenlorum ita tormenta confemnunt, ul exprimi eis voritas nullo
modo possit ; olii tanta sunt impattentia, wf quodvis mentirs, quam pati lormenta, velint ;
ita fil ut etiam vario moclo ateantur, et mon tantum se, verum eliam alios criminanivur.—
Dig. xlviii. tit. 18, n. i. § 25, from Ulpian de Offieio Proconsulis.” The réluctance to dis-
close facts detrimental to o man’s self family or friends has induced Goyernments to bave
recourse to torture for the purpose of exacting the truth. Though the Civil Law sanctioned
it in the case of slaves, Cisero has stated plainly the cruel failacy of the practice. In his
oration pro Sulla he says :—'* Quastiones nobis sorvorum ac tormenta aceusalor minitalur ;
in quibtis quamquam nikil peviculi suspicamur, tamen illa tormenta gubsrnat dolor, regit
quesitor, fleatitlibido corrumpit spes, infirmat metus; ul in tot rerum angusiéis nihel veri-
tals loct relinquatur.” We may remember that when St. Paul was about to be scourged by
the Koman officer he pleaded his Koman citizenship s a protection, and his plea was ailow-
ed. The process of torture is analogous to that of experiment in Physics. Both are artifici-
al means of exploring the truth. Hence the term 80 often recurring in modern works on
Cliemistry of inferrogating nature: which corresponds to the guestion in judicial investiga-
tions. But here the analogy stops: for scientific experiment brings out true resulls: torture,
where silence is broken, brings out only somefhing. Quinius C'urfyus remarks concerning
Philolas who confessod certain designs against Alexander. * Philotas, verone an men-
dacio liberare se 6 crusialn voluerif, anceps conjeclura est, oniam ot vera confessis, et
Falsa dicentibus, idem doloris finis ostenditur.” And see Becoaria o. 16, concerning the
tallibility of torture ss an indugement for eliciting the truth.  See 1 Lewis Dok, Ph, p. 100.

OPTIMUM HABEMUS TESTEM, &C.' 109
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DIFFERENCE BETWEEN ENGLISH

submitting the acoused to searching personsl interrogation. In Eng-
land the maxim nemo tenetur seipsum prodere bas always obteined, and
it is aproud boast that judicial torture has never legully obtained in
England, however it may in ruder times have been occasionally prac-
tised by virtue of some imaginary prerogative of the Crown.

§ 245. The whole of Mr. Best’s masterly disquisition on the Law
of Confession should be carefully studied. It will be found in § 535
—A3,

§ 246, Thence I take the following illustrations of the practice of -

. foreign Courts. It isa note of what occurred at the Duke of Pras-
lin’s trial at Paris in 1847 for the murder of his wife. The Presi-
dent thus interrogated him.

«¢\Was she (the deceased) not stretched upon the floor where you had
struck her for the last time.! ¢ Why do you ask me such a question?” Then
follow these questioas and answers :—‘ You must have experienced a most
distressing moment when you saw, upon entering your chamber, that you
were covered with the blood which you had just shed, and which you were
obliged to wash off #—* Those marks of blood have been altogether misin-
terpreted. I did not wish to appear before my children with the blood of
their mother upon me. ¢ You are very wretched to have committed this
crime ?—(The accused makes no answer, but appears absorbed). ¢ Have
you not received bad advice, which impelled you to this crime P"—¢T have
received no advice. People donot give advice on such a subject.” - £ Are
you not devoured with remorse, and would it not be a sort of solace to you
to have told the truth P’—¢Strength completely fails me to-day.’ ¢ You are
constantly talking of your weakness. I have just now asked you to answer
me simply yes, or no.—¢If any body would feel my pulse, he might
judge of my weakness.” ¢Yet you have had just now sufficient strength to
answer a great many questions in detail. You have not wanted strength
for that ’—(The accused makes no reply). ¢ Your silence answers for you
that you are guilty.’—*You have come here with a conviction that I am
guilty, and I cennot change it.’ *‘You can change it if you give us any
reason to believe the contrary ; if you will give any explanation of appear-
ances that are inexplicable upon any other supposition than that of your
guilt:’— I do not believe I can change that conviction on your mind.” Why
do you believe that you cannot change that conviction ’—(The accused,
after a short silence, said that he had not sirength to continue). ¢When
you committed this frightful crime did you think of your children ¥'—* As
to the crime, I have not committed it} as to my children, they are the subject
of my constant thoughts’ ‘Do you yenture to affizm that you have not com«

L.
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mitted this erime #'—(The accused, putting his head between his hands, re.
mained silent for some moments, and then said) ‘I cannot answer such a
question.”

§ 247. The remarks of Mr. Best in summing up the arguments
for and against the practice of England and the Continental nations
are so instructive that they must be given in full.

¢ In favour of judicial interrogation it is argued, that tribunals are bound
to use all available means to get at the truth of the matters in question before
them ; and as the accused must necessarily best know his own guilt or in-
nocence, he is naturally the fittest person to be interrogated on that subject ;
and indeed in many cases, often of the most serious nature, it wouid be im-
possible, without his own testimony, to prove the crime against the accused.
That the rule which excuses a man from criminating himself is a protection
to nione but the evil-disposed ; for not only have innocent persons nothing to
dread from interrogation, however severe, but the more closely the interro-
gation is followed up the more their innocence will become apparent. And,
lastly, that, in declining to extract self-disserving statements from the ac-
cused himself, while it receives without scruple from the mouths of witnesses
similar statements he has made to them, the English law violates its own
rule, which requires the best evidence to be given.

¢ Before considering what may be directly urged on the other side, it is
essential to point attention to an important circumstance commonly lost sight
of, In the English system, as in every other, the indictment, information,
act of accusation, or whafever else it may be called, is a general interroga-
tion of the accused to answer the matters charged; and every material piece
of evidence adduced against him is a guestion to him, whereby he is required
either to prove it false, or explain it consistently with his innocence. Ary
evidence or explanation he can give is not only receivable, but anxiously
looked for by the court and jury; and, in practice, few things tell more
strongly against a prisoner than his non-explanation of apparently eriminating
circumstances. ‘What our liw prohibits is the special interrogation of the
accused—the converting him, \ hether willing or not, into a witness against
himsel{-=assuming his guilt befox ' proof, and subjecting him to an interro-
gation conducted on that hypoth:iis. And here & question naturally pre-
seats itself—supposing the interro ation of accused persons advisable, by
whom is it to be performed? There seem but two alternatives—the ac-
cuser and the court. Moreover, if the extraction of truth be the sole object
in view, why is not the accused to be interrogated on oath like other wit-
nesses ! This, however, and the subjecting the accused to the interrogation
of the accuser, ave rarely, if ever, seriously advocated ; so that we may con-
fice our atfention to the continental practice, where the interrogation of
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the accused is the act of the tribunal,in which case 'a technical difficulty
| preaents iteelf at the outset—how is an abuse of power in this respect to be
rectified ¢ Improper questions put to a witness by a party or his counsel
. may be objected to by the.other side, and the judge determines whether the
objection is well founded. But when the judge is” the delinguent who is
to call him to order ? Decency and the rules of practice alike prohibit coun-
gel from taking exception to questions put by the bench ; and, indeed, to do
80 would be appealing to a man against himself,
¢ But to test this important question by broader principles. First, then,
the functions of tribunals appointed to determine causes are primarily and
‘essentially judicial, not inguisitorial. The tribunal is to judge and decide ;
to supply the proofs—the materials for decision—belongs in general to the
litigant parties ; though the inquisitorial principle is recognized thus far,
that the tribunal is allowed to extract facts from the instruments of evidence
adduced, and in some cases to compel the production of others which have
been withheld. In the next place, the proposition that it is the duty of
courts of justice to use all available means to get at the truth of the matters
in question before them, must be understood with these limitations ; first,
that those means be such as are likely to extract the truth in the majority of
cases ; and, secondly, that they be not such as would give birth to collateral
evils, outweighing the benefit of any truth they might extract. Admitting,
therefore, thdt the special interrogation of accused persons might in some
cases extract truth which otherwise would remain undiscovered (indeed the
some may be said of torturing, imprisoning, or any other violent means
adopted to compel confession), the law is fully justified in rejecting the use
of such an engine, if on the whole prejudicial to the administration of justice.
Now, that sort of interrogation, even when conducted with the most honest
intention, must, in order to be effective, assume the shape of eross-examina-
tion, and consequently involve the judge in‘an intellectual contest with the
accused,—a contest unseemly in itself, dangerous to the impartiality of the
judge, and calculated to detract from the moral weight-of the condemnation
of the accused though ever so guilty. In gladiatorial conflicts of this kind
the practised criminal has a much better chance of victory than an innocent
person, embarrassed by the novelty and peril of his situation ; whose honesty
would probably prevent his attempting a auppressioh of truth, however to
his prejudice ; and whose inexperience in the ways of crime, were he in a
moment of terror to resort to it, would insure his detection and ruin. But
where the judge is dishonest or prejudiced the danger increases immeasura~
bly. The screw afforded by judicial interrogation would then supply a ready
mode of compelling obnoxious persons, under penalty of condemnation on
silence, to disclose their most private affairs; and corrupt governments
would be induced, in order to get at the secrets of political enemies, or sweep
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them away by penal condemnation, to place unprincipled men on the bench,
thus polluting justice at its source. In short, judicial interrogation, however
plausible in theory, would be found in practice a moral forture ; scarcely less
dangerous than the physical torture of former times, and, like it, unworthy
a place in the jurisprudence of an enlightened country.”®

§ 248. These remarks, it is conceived, are conclusive in favor of
the English practice. '

§ 249, Let us now enquire into the motives which sometimes in-
duce persons to make false confessions against themselves ; because an
acquaintance with this will put us on our guard against placing too
much reliance on this kind of testimony.

§ 250, Lt is sometimes quite impossible to divine the motive of a
human action. For instancein Harrison’s case.(m) There a woman
and her two sons were executed for the murder of a man named Har-
rison, who some time afterwards re-appeared ; the conviction rested
chiefly upon the confession of one of the accused.

§ 261. But all false confessions must be the result of mistake, or
not of mistake ; i. ¢. they are intentional or unintentional. And those
the result of mistake, are either of mistake as to fact or as to law.

§252. Thus the logical division will stand thus :—

PALSE CONFESSION.

1 1
1 MISTAKE. 2 NOT MISTAKE.
1

1 or lmcr. 2 01: LAW.

§ 253. Mistake of Fact.—There is a case in Beck’s Medical Juris-
prudence® which will explain this. There, a girl died in convulsions
while her father was chaatising her for theft. He fully believed that
she died from the effects of his chastisement, Flad he been tried, pro-
bably he might have pleaded guilty. But the truth was that the girl
took poison after committing theft, and the poison took effect during
her beating. This was proved on a post mortem examination. Now
here, supposing the father to have been tried, no post moréem cxami-
nation having taken place, and he had pleaded guilty, it would have

(1) Best, § 537—38—=239.
(m) 1 Leaoh’s Crown Cages, p. 204, note.
(n) Page 688, Tth Ed.
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