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ledge of the witness’ handwriting. He was then asked, whether he be-
lieved the signature of the attesting witness in the will to be written by him?
This question was overruled. 8. He was finally asked, whether, on looking
at the signature in the will, he believed it to be a genuine or an imifative
character of handwriting ; he replied, that according to his belief it was
an imitation. This evidence was received.

“ The state of the facts, with reference fo the second question, on which
the evidence was rojected, is as follows ; ~an aftesting wilness to a will,
called on the part of the defendant to prove the execution of the will, stat-
ed one of the signatures to be his handwriting ; he also stated, in his cross-
examination, other signatures (produced by the plaintifi’s counsel) to be
his handwriting ;—on the part of the defendant, a witness was called, who
had before the trial inspected those other signatures, as to which the at-
testing witness had been cross- -gxamined, and had been able, as he stated,
by means of his inspection, to acquire a knowledge of the character of the
handwriting ; the counsel for the plaintiff then proposed to ask the witness
whother he believed the signatuve of the attesting witness in the will, to
be the handwriting of the witness who had proved the execution of the will.
This was not allowed by the judge.

¢ The evidence first proposed in this case, namely, the witness’ answer
to the question whether he believed the signature on the will, and the
signature on the depositions, and the other detached signatures, to be the
same handwriting, and written by the same person,~which questionhe was
{o tesolve by having those signatures laid before him, for his inspection, and
forhis comparing them together,—was clearly nothing more than proof by
direct comparison, made by means of juxta-position of the documents, and,
therefore, properly rejocted in conformity with cases before decided. The
evidence, last offered, namely, the opinion of the witness (who was ex-
perienced in the examination of handwriting, and employed more especially
for ascertaining the genuineness or fulseness of written instruments), upon.
the question whether the signatare on the will was written in a disguised,

feigned, ot imitative style of writiug, or was of a genuine end natural cha-

racter, was received in conformity with eome former decisions. The ques.
tion which underwent so much discussion, and upon which finaily the judges
differed in opinion, was this, whether a witness who had, before his appear-
ance on the trial, seen the signatures on the depositions, and the detached
signatures, and who had thus, as he said, acquired a knowledge of the cha-
racter of the handwriting, might be asked, whether he believed the signa-
ture on the will to be the handwriting of the person who wrote the other
signatures which he had seen, The following summary of the arguments on
each side of the question may, perheps, assist the reader to form an opinion
for himself upon this subject.
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i Agamst the receplmn of the evidence it was argued: that this is a new
mode of procf, mot sanctioned by any decisions, and that the extension of
the existing rule would be attended with inconvenience, possibly with dan-
ger to the administration of justice. The knowledge of a witness, called to
prove ot disprove handwriting, must be acquired by one or other cf the fol-
lowing modes,—either by se¢eing the party write, or by seeing leiters or
other written documents which purport to be the handwriting of the party,
and on which he has acted, or respecting which he has had some communi-
cation with the party, such as would, in the ordinary transactions of life,
induce a reasonable presumption, that the letters or documents were the
handwriting of the party. The knowledge, so acquired, is usually, acquir-
ed incidentally and unintentionally, under no circumstances of bias or sus-
picion, and without reference to any particular object, person or document,
But this is very different from the means of knowledge here supplied to the
witness, who has formed his opinion, as to the character of handwriting,
from the inspection of documents put into his hand by the atlorney of one
of the litigating parties, with reference to a trial immediately about to com-
mence: theknowledge of the witness was acquired only by the inspection of
certain signatures, which were selected by the party contesting the genuineness
of the signature on the will, and shown to the witness for one particular ob-
ject and purpose : in all such cases, where such means are resorted to, thers
must be great danger of a selection unfairly made; such as would not exhis
bit & fair specimen of the goneral character of handwriting. The mode of
proof, now proposed, is, in effect, o comparison of handwriting ; and direct
comparison by a witness, (except in the single case of ancient writings), has
been uniformly rejected.  The rule of law, which excludes direet compari-
son by & witness, while it admits the opinion of another switness who hae
formed & standard or impression in his mind (by one of the recognized
wodes before mentioned) as to the general character of the handwriting and
who compares with that standard the writing in dispute, must be founded
on this principle, that proof by such direct comparison would in most cases
be unsatizfactory and fallacious. The comparison even of a fair specimen
with a disputed writing is generally unsatisfactory, and may be expected to
lead to fanciful and unsound conclusions. The knowledge of the general
cliaracter of handwriting, which a witness has acquired incidentally and un«
intentionally, or naturally, and without bias or suspicion, is far more satis-
factory than the most elaborate comparison of even an experienced person,
ealled by the one side or the other with a view to a particular object. By
the reception of the proposed evidence, serious inconveniences and great ems«
barrassment to juries would be occasioned by the number of collateral
issues, to which the evidence might give rise. Perhaps the genuineness of
the specimens or doourents, from which the witness has acquired his know=
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ledge of the handwritiug, may be disputed : in' that cave, an issue would
arise, on each of the documents, whether the writer of the digputed signa-
fure wrote those documents, Or, if the genuineness of the signatures or
documents were undisputed, a question might arise, whether they were fair-
ly or partially selected, and whether they exhilit a true standard as to the.
general character of the handwriting : in that case a complication of issues
still more perplexing, must be the consequence. If evidence of the kind
proposed is to be admitted for disproving, it must be equally admissible for
proving handwriting ; if admissible for proving or disproving the handwrit-
ing of & witness, it must be equally admissible for proving or disproving
the handwriting of a party to the suit, or to prove or disprove the handwrit-
ing of & prisoner tried for forgery. Thus, ‘a2 conviction of forgery might
pass on the opinion which a single witness might form, fourded solely on
the examination of signatures, or of a single signature, presented fo him the
night before by a prosecutor, who need not be called as a witness ‘on the
trial, to explain when and where such specimen had been procured, or from
how many selected ;—the prisoner, on the other hand, being wholly unpre«
pared to enter into any explanation. It is no answer to this to say, that a
gimilar result might follow upon the evidence of a witness who had seen
the prisoner write his name but once. That is an extreme gase, upon a
principle not objectionable in itself ;—for no one can deny, that seeing a
party write is at least one correct mode of acquiring a knowledge of his
handwriting. Here, the danger is in the principle itself, namely, that select-
ed specimens may be made the standard from which the witness is to
judge)

For the reception of the proposed evidence, it was argued : There is no
rule of law which declares that the knowledge of handwriting, requisite for
enabling a witness to form his opinion as to the general character, shall be
acquired only by one or other of the modes specified—namely, from seeing
a person wiite, or by means of correspondence,—and by no other mode. It
is true, those.are the ordinary and recognized modes; but they are not the
only modes, nor exclusive of all others,—if other media of proof canbe sug-
gested which appear reasonable and satisfactory, and which are not contra-
ry to decided cases. No case has yet been decided, which excludes the
proposed evidence. The consequences of excluding knowledge so obtained
may be in the highest degree injurious to the interests of truth. Instances
may be supposed in prosecutions for forgery, when information may not be
attainable by the crdinary modes, and in which evidence of the kind here
proposed, might be completely satisfactory, and at once lead to an acquittal,
A case has, indeed, been put, in which, it is supposed, such evidence would
operate unjustlysand _to the prisoner’s prejudice. Such a thing is possible,
but not probable ; and it is to be remembered, evidence tending to sonvics
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tion is always more scrupulonaly weighed by the judge, and more likely to
be distrasted by the jury, than evidence teading to acquittal. Besides, there
are ample securities against danger of injustice in such cases, and against
all undue operation of this, as of any other kind of evidence ; the counsel
sifts it, the judge weighs it, and the jury give the full benefit of doubt : in
ull such cases, the result need not be feared. Much stress has been laid on
the inconvenience of collateral issues, which, it i3 supposed, might result
from the admission of the proposed evidence,—~but which would probably
oceur in very {ew cases, Under the existing rules for the proving or dis-
proving of handwriting, collateral issues may arise on the evidence of wit-
nesses in various instances that msight be suggested ; but this has never been
‘allowed to be a good reason for exclading their testimony. = Such an objec-~
tion does not relate to the guality or sufiiciency of the evidence, and ought
not to be allowed to exclude in any case. If the evidence is right in its
quality, and adequate for the purpose for which it is intended, it should be
received ; if it is not such, it should be rejected~-but not rejected from any
apprehension of collateral issues. To admit such a principle, in the pre-
sent case, would be to introduce into the law of evidence a new rule of
oxclusion. It has been objected, that the proof offered was in effect only
comparison of handwriting, That it was not comparison, in point of fact,
according to the true meaning of that term, is quite clear : whether it
was equivalent only, is another question, on which nothing need be said,
.the point under discussion being as to the reception or rejection of the
evidence, not as to its weight. The witness acquired his knowledge of
the character of the handwriting, in this case, from seeing specimens
before the trial ; and the question, proposed {o him, was with rafer-
ence to that knowledge, and that only. If such evidence is to be re-
jected as unsatisfactory or insufficient, what is fo be said, when the means
of knowledge are derived from a by gone correspondence of considerable
standing ? Suppose a person to have seen another sign or write one or
more papers, or to have received one or more letters from him, but that,
from length of time, his general recollection has become so faint and indis-
tinet as to render him unable fo form an opinion,—he would still ba allow-

ed, &t any time before the trial, even shortly before his examination, to pe-

ruse and study such papers and letters, for the purposes of reviving his me~
mory, and may afterwards give evidence for proving or disproving the dis-
puted writing. ‘Those papers and letters may come from the possession of
the attorney in the cause, and le may have selected them as the bost ma-
terials for serving his purpose ; still the witness may revive his me mory
from these sources, and will not be excluded from giving evidence. This
leads to the only remaining objection, which is, that the documents, from

which the witness acquived his kuowledge, were selected by one of the
1l
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\\‘ti_;}/ parties, for a particular object ; and that they may have been unfairly select-
¢d, and in that case would exhibit an unfair standard, by which the witness
might be misled. But this argument will not justify the abeolute exclusion
of the proposed evidence. In almost all cases, where the genuineness of
hendwriting is dispuied, there is a selection of witnesges, and selection of
evidence, and for a particular object,—but this has never been considered a
good reason for the exclusion of evidence. Whether the documents were
selected unfairly, partially, and with intent to mislead or deceive,—or, on
the other hand, whether they were fairly selected, and brought forward dond
fide, for the purpose of affording correct information.—are questions, fit to
be considered in estimating the value and weight of the evidence when ad-
mitted ; but it onght not to be presumed, that there was such contrivance
in the selection, as would justify exclusion.

« A fow additional remarks are submitted for the consideration of the
reader. The objections, founded on the supposed inconveniences likely to
arise from collateral issues, or from the selection of papers, appear to have
been fully answered, and may properly, as it is conceived, be laid out of the
cnse, The single guestion which will then remain, is whether the proposed
evidence can be admitted, consistently with the principle of the established
rules. Now, the principle is, that ell evidence of handwriting is founded
on the belief which a witness entertains, upon comparing the writing in
question with an exemplar in his mind, derived from some previous knows
ledge of the handwriting of the person whose writing is disputed. Accord-
ing to this principle, a witness, called to give evidencg of handwriting, is
supposed to have seen some writing which has been written by that indi-
vidual whose writing is in question ; there must be, therefore, some proof
from which the jury, or the judge (when he has to decide without a jury)
may teasonably presume that the writings, on which the witness has formed
the exemplar in his mind, were written by that individual ; and any mode
of proof, by which the jury may reasonably be satisfied on that head,
appears to be admissible within the plain meaning of the principle abuve
mentioned. The thing wanted, to enable the witness to give evidence
of handwriting, i= an exemplar formed by him upon the sight of some
genuine writing; but the proof of the genuineness of the writing from
which the exemplar is formed, need not be confined exclusively to that
witness alone ; any other person, who can prove the writing to be ge~
nuine, is competent, and equally admissible. One witness may prove
certain papers to have been wrilten by the person whose writing is
in dispute ; and another witness, who, from having seen those papers,
has formed an exemplar in his mind, may declare his opirion whether
the same person who wrote those papers wrote also the writing in question.
Flere two wilnesses are employed instead of one; but there can be no obe
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/jection to this,—~the facts proved by them severally being independent of
each, and unconnected in their natare. The proofs altogether are con\l’let_e’
and perfectly legitimate within the principle. It will be useful to bear in
mind these remarks, as the difference of opinion among the judges arose
from the different construction put by them on the principle of the rule.
Patteson, J., after laying down the principle in the words before cited, pros
ceeds thus ; * That knowledge’ (namely, the witness' previous knowledge
of the person’s handwriting) ¢ may have been acquired either by seeing the
party write, or the knowledge miay have been acquired by the witness hav-
ing seen letters ot other documents professing to be the handwriting of the
party, and having afterwards communicated personally with the party upon
the contents, &c.—or by any other mode of communication between the party
and the witness, which in the ordinary course of the transactions of life, in-
duces & reasonable presumption that the letters or documents were the
handwriting of the party”’ Here a limitation is imposed on the mode of
. proving the genuineness of the documents; and the proof is confined to
the witness who is called to give evidence as to the writing in dispute.
This restrictive limitation is objected to; the judges who considered the
proposed evidence admissible, would lay down the rule in more general
terms, and to this effect,~that the previous knowledge, requisite to enable
the witness to form an exemplar in his mind, may be derived from any writing
which can be shown, either by him or by any other witness, to have been the
handwriting of the person whose writing is in question. The modes of
“proof pointed out by the learned judge are the ordinary modes; but they
are not the only modes by which the fact may satisfactorily be proved ;
there is no injunction in the law of evidence against the use of any other
mode whatever, which may be adequate for the purpose: and this is the
first case in which guch a restrictive rule has been laid down. The ordi-
nary modes may be sufficient in ordinary cases. But it may happen, as
Lord Denman observed, that the means of obtaining such previous requisite
knowledge from any one who has either seen the person write, or held cor-
respondence with him, may be unattaivable ; if all other modes of proof
are therefore to be excluded, injustice may be the consequence. Suppose
an action were brought against an executor on a written instrument, alleg »
ed to have been made by the testator, which the defendant coniests as a
forgery, and that no witness who ever saw the testator write or ever had
correspondence or communication with him, can be brought forward on the
part of the defendant to speak to the handwriting in question ; but suppose
writings can be produced, whish were found among the testator’s papers,

and which are admitted by the plaintiff himself to have been written by the
testator,—can there be any objection, in principle, against receiving evi-
dence of the belief of a person who has inspected those writings, and who

L.
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handwriting ?  When the writings, seen by the wiiness, are admiited by
the opposite party to have been written by the person whom he charges
with having wiitten the instrument in question, the jury would be satisfied
that the writings are genuine, and if upon these ganuine writings the ex-
emplarhas been formed in the mind of the witness, nothing scems to be
wanting, the proof appears complete, This is precisely the kind of evi-
dence which was tendered in the principal case.  Surely, the evidence is
not defective from the circumstance that the witness has acquired his know-
ledge ef the testator’s handwriting, without having had previous persoval
communication with him, One material part of the requisite proofsis
supplied by the witness, (namely, his opinion on comparing the disputed
writing with the exemplar which he has formed from the sight of certain pa-
pers) ; the other part of the proofs (namely, the proof of the genuineness
of those papers) is supplied, not by the same wilness, but from a quarter
animpeachable and conclusive : both together make the proof complete.
As fto the effect of such evidence, compared with that most commonly given,
nothing need be said, the only point to be considered being its admissibility.
Some will think this mode of proof superior to the other, as being the re-
sult of attention, observation and experience. Others prefer the evidence
" of a witness who has acquired his knowledge of writing accidentally and
unintentionally. Where there is such difference of opinion, the most pru-
dent course might be, not to exclude either kind of evidence, but to admit
both, and give $o each its due weight. It may be laid down asa first
principle, that exclusion is generally an evil, and admission generally safe,
right and wise, Itis certain, the administration of justice in our Courts
has suffered, not from the too free admission of evidence, but from too rigid
exclusion.”

But in the Fitzwalter peerage casel) this was somewhat shaken :

“The question arose on the claim of Sir B. W. Bridges to the Barony of
Fitzwalter, when it became necessary to show that a family pedigree, pro-
duced from the proper custody, and purporting to have been made some
ninety years ago by an ancestor of the claimant, was in fact written by him,
To establish this fact, an inspector of official correspondence was called,
who stated that he had examined the signatures attached to two or three
documents, which were admitted to have been executed by the ancestor ;—
fhat they were writtenin a remarkable character ; and that his mind was so
impressed with that character, as to enable him, without immediate compa-
rison, to say whether any other document was or was not in the handwrit-
ing of the same person, The Attorney-General having objected fo the tes-

(&) 10 CL and I, 193,
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imony of this witness, on the ground that he had gained his knowledge of
the handwriting, not from a course of businese, like a party's solicitor or
steward, but from siudying the signatures for the ezpress purpose of speak-
ing to the identity of the writer, the Lord Chancellor and Lord Brougham
were clearly of opinion that the testimony was inadmissible, the latter noble
lord observing, that the cases of Due v. Zarver, and Sparrow v, Farrant,
if correctly reported, had gone further than the rule was ever carried ; that
the Lord Chief Justice entertained the same views on this last subject ; and
that if, as was doubtless the case, such kind of evidence had been often re-
ceived, it was only becauseno objection had been raised. The family soli-
citor of the claimant was then called, and having stated that he had acquit~
ed a knowledge of the ancestor’s handwriting, from having had occasion, at
different times, to examine, in ghe course of Ais busingss, many deeds and
other instruments purporting to have been written or signed by him, the
lords considered this witness competent to prove the handwriting of the
pedigree. The distinction drawn between these two witnesses is obvious.
The former had studied the signatures admitied to be genuine, with the
avowed purpose of discovering a similitude between them and the writing in
dispute, and might well be supposed to bring to the investigation that bias
in favour of the party calling him, which is proverbially displayed by scien~
tific witnesses ; the latter had acquired his knowledge incidentally, and
unintentionally, under no circumstances of prejudice or suspicion, and,
what is especially worthy of remark, without reference to any particular
object, person, or document.”

§ 568. But a witness might speak to the probable period about
which an ancient writing was written, and an expers has been permit-
ted to state his belief that a document was in a feigned hand ; but in
neither of these cases was the belief or opinion the product of direct
comparison, but in the one, of antiquarian knowledge; in the other,
of general experience of the character of genuine handwriting : which

possesses a freedom and boldness distinguishable from feigned characs

ter by scientific eyes.

§ 559. It has always been permitted to the jury, when a document
admitted to be genuine is in evidence in the cause, to compare with it
the disputed document.(®)

§ 560. But there has been a difference of opinion as to the pro-
priety of allowing a comparison, where the document though confess-
edly genuine has not been put in evidence, and is irrelevant tothe issue.

(v} The whole discussion may be advantageously perused in Taylor, § 1343—50. The
Passage is too long for transeription.

L
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Tn the case of Guifits v. Tvory,®) Lord Denman rejected such evi-
dence. But in Young v. Honner,®) the Court of Exchequer refased fo
conform fo the Queen’s Bench ruling, and permitted the comparison
to be made.

§ 561. In the Company’s Courts it has been customary to allow the

comparison in either case ; where the document with which compari-
son is to be made has been put in evidence ; o where it is admitted
to be genunine, though it is not relevant to the issue.()

§ 562. Act IL. of 1855, Section XLVIIL. has set these qnestions
definitively at rest by the following provision : :

« On an enquiry whether a signature, writing or seal is gennine, any un-
disputed signatute, writing or seal of the party, whose signature, writing or
seal is ander dispute, may be compared with the disputed one, though such
signature, wriling or seal be on an instrument which is not evidence in the
cause,”

1 have however entered at this length into the poinf, because it is
only by knowing how the old law stood, that the student can appre-
ciate the new.(

§ 568. Attesting witnesses in India are frequently marskmen. The
Mindu law rationally enough conveys a caution against the practice.()
They are nevertheless competent witnesses, however unsatisfactory.

See Morley’s Digest, N. 8. Tit. Ev. o. 48.

« Persons who cannotread and write may be attesting witnesses to a legal
instrument. Gopee Sirdar v. Turiekoollah Sirdar. 31st Aug. 1847. 8.D. A,
Decis. Beng. 488. —Tucker.” :

And case 9.

« The attestation of a bond by persons who can neither read nor write
.35 not on that account to be rejected. Gopee Sirdar v, Turickoollah Sirdar.
‘31st Aug. 1847. 8. D, A. Decis. Beng. 488.—Tucker.”

§ 564. Where an attesting witness denies his signature, or refuses

(w) A.and E., p. 322.

() 2 M. and R. 5363 8. 0. 1 C.and K, 51.

{y) See Macpherson, 9. 239, and sco various casesin Mad. Sud. Ad. Rep.

(z) At the trial of Brophy in the Fc‘.hruan Sessions of 1850, Sir O, Rawlinson refused
to pllow a comparison of handwriting. He ruled that the word cause confined the operation
of the law to civil actions ; and he declined to extend it to criminal trisls.

(@) Asthe English law of evidence now obtains, 1 have not thought it worth while to il-
lustrate the text with references to the Hindu law of evidence. Those who wish to study it
ho;aagor 3:;11 find it well gompiled from the Melichrara in Macnaghten's Hindu law, vol 1.
p. 289343,
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to testify, his attestation may be proved by independent testimony.
See Lowe v, Joliffe.®)

“On a trial at bar on an issue out of chancery, Devisavil vel non, con-
cerning lands in Worcestershire; three subscribing witnesses to the tes-
tator’s will, and the two surviving ones o a codicil made four years subse-
quent to the will, and a dozen servants of the testator, all unanimously,
swore him to be utterly incapable of making a will, or transacting any
other business, at the time of making the supposed will and codicil, or
at any intermnediate time. To encounter this evidence, the counsel for
the plaintiff examined several of the nobility, and principal gentry of the
county of Worcester ; who frequently and familiarly conversed with Mr,
Tolliffe, the testator, during that whole period, and soie on the day where-
on the will was made ; and alao two eminent physicians, who occasionally
attended him; and who all strongly deposed to his entire sanity, and more
than ordinary intellectual vigour. They also read the deposition of the
attorney, who drew and witnessed the codicil; who was dead, but his
testimony perpetrated in chancery ; and who spoke very circumstantially
to the very sound understanding of the testator, and his prudent and cau-
tious conduct, in directing the contents of his codicil. They also offered
to examine Mr. Rupert Dovey, an attorney of unblemished reputation,
who drew the will ; whereby he and another were made executors in
trust, to sell part of the estate for payment of debts, with alegacy of
2004 each for their frouble.

« Mr. Dovey was accordingly swomn ; and upon the whole it appenred to
be a very black conspiracy, to set aside this gentleman’s will, without any
foundation whatsoever ; the defendant’s witnesses being sp materially
contradicted, and some of them so contradicting themselves, that the jury,
after a trial of fifteen hours, brought in a verdict for the plaintiff, to estab-
lish the validity of the will, and codicil, after an absence of five mi-
nutes.

«The Chief Justice then declared himself fully persuaded, that all the
defendant’s witnesses, except one, being ninsteen in number, were grossly
and wilfully perjured ; and called for the subscribing witnesses, in order
to have committed them in Court, but they had withdrawn themselves,
However, a prosecution of some of them for perjury, was strongly recoms-
mended by the Court. The three testamentary witnesses were afterwards

convicted.”
§ 565. A document thirty years old, coming from the proper cus-
tody, does not require the evidence of an attesting witness to prove it,

(#) 1 Wm. Blacksfs, p. 365,
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II. of 1855, See Morley’s Digest, O. 8. Tit. Ev. ¢, 122.

¢ Where the witnesses to a mortgage bond were dead, but the bond was
supported by subsequent possession, the deed, as an old one, was held to
prove itself. Goolebehund Umbaram v. Pooshotun. Hurjoevun. 6th Feb,
1823, 2 Borr, 395.—~Romer, Sutherland & Ironside.”

This rule results from considerations of general convenience. See
Doc v. Wooley.[ There Lord Tenterden said :

“ As to the first point I am of opinion that the rule of computing the
thirty years from the date of a deed is equally applicable to a will, The
principle upon which deeds after that period are received in evidence, with-
out proof of the execution, is, that the witnesses may be presumed to have
died. But it was urged that when the existence of an aftesting witness is
proved, he must be called. That, however, would only be a trap for a
nonsuit,. The party producing the will might know nothing of the exist-
ence of the witness until the time of the trial. The defendant might have
ascertained if, and kept his knowledge a secret up to that time, in order to
defeat the elaimant.”

§ 566. If an attesting witness has become blind or insane, or is
dead, or has been kept out of the way, proof of any of these facts

would afford good ground for the Court to admit the document by
proof aliunde.

See Morley’s Digest, N. 8. Tit. Ev. case 69.
* When the attesting witnesses to a document are dead, the holder of the

i

document is not debarred from proving it by other means, such as, the pro- °

duction ef the writer of it, and of persons who were present at the time of
its execution. Ranes Chooramunnes and others v. Sonatun Manges: ) 9th
June 1848. 8. D. A, Beng. §54,—Tucker.”

In any such case, evidence may be given of the signature of the
attesting witness, which is sufficient without provin g the execution of
the document by the party, as the witness is presumed not to have
signed his attestation without all having been correctly done : or proof
may be offered of the signature of the party under Act IL. of 1855,
Section XXXVIT,

§ 567. Sickness is rather a ground for postponing a trial, unless
the sickness is of a permanent character. A blind witness should be
called, because though he cannot recognize his signature, he may re-
collect circumstances connected with the execution.

(c) 8 B.and 0., p. 22,
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§ 568, When a document is in the hands of the opposite party,
timely notice must be given to him to produce it : but where, from
the natare of the proceeding, the party in the possession of the docu-
mient, necessarily has notice that he is charged with the possession,
notice is dispensed with. For eessante ratione cessat lez.  For instance
if A. sues B. for the recovery of a bond or title deed, it would be
olearly superfluous to give him notice to produce the instrument, in-
asmuch as he must know, from the nature of the action, that he is
charged with possession : and the object of notice is to prevent the party
who ought to produce it from saying that he is taken by surprize, or
iwould have brought it with him, had he known it would be wanted.
See How v. Hall.® There Lord Ellenborough said :—

% The question is whether, where the form of the action gives the defend-
ant notice to be prepared to produce the instrument, if necessary to falsify
the plaintiff®’s evidence it shull be necessary to give him another notice to

* % produge it. Supposing the thing converted had been s book, instead of a

Hbond could not trover have been maintained without giving the defendant

“notice to produce it, The plaintiff is to show, as well as he can, what the
instrument is that he seeks to recover as his own from the possession of the
defendant : and if he give a wrong description of if, the defendant may set
it right by producing the thing. What further nolice can be necessary to
show that the plaintiff means to charge the defendant with having posses-
gion of the instrument, than the declaration itself.”

And Le Blane, J. said :

“ Where the conients of a written instrument may be proved as evidence
in & cause, and it is uncertain beforehand whether or not such evidence will
bg brought forward at the trial, we see the good sense of the rule which
requires previous notice to be given to the adverse party to produce it if it
be in his possession, before secondary evidence of its contents can be re-
ceived, that he may not be taken by surprize ; but where the nature of the
action gives the defendant notice that the plaintiff means to charge him with
the possession of such an instrument, there can be no necessity for giving
him any other notice ; though a practice has erept in of giving such fur-
ther notice, in order to prevent any question. The defendant must, from
the nature of the thing, be prepared fo produce the true instrument, if the
evidence given by the plaintiff describe it untruly, 1If notice to produce the
instrument were necessary to be given in a case of this kind, I fear it would
extend to every case where a man was charged with stealing a note, that
the prosecutor, if he had not gotten it from him again, must give him no.
tice to produce it, belore he could give evidence of the felony.”

(d) 14 Easi 274.
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§ 569, So in all criminal cases, theft for instance, wherein a man
is charged with having stolen a document or thing, it is not ‘neces-
sary to give him notice to produce it. ' . '

§ 570. On proof that a party has received notice, if he refuse to
produce the document, the party calling for it is entitled to give se-
condary evidence of its contents. 3

§ 571. Where a document is produced, it is still inoumbent on the
party ealling for it, to prove it; as for instance, by adducing an attest-
ing witness or other proof of the handwriting, unless the party produc-
ing it admits the execution. If an assignee of the document produce
it, it must still be proved. Sce Gordon v. Seeretun.() !

« Where an_instrument is produced at the trial by one of the parties in
consequence of notice from the other : which when produced appeared to
have been executed by the party producing it and third persons, and to be
attested by a subscribing witness ; the production of it in that manner docs
pot dispense with the necessity of proving the instrument by means of the
subscribing witness, though unknown before to the party calling for it."”

See also Burnell v. Lynch.(/) : _,_f:'-n_.-

i Tn an action by alessee againstthe assignee of a lease, the pln.inti‘ﬁ' hav-
ing proved the execution of the counterpart of the lease, the defendant put
in the original lease, which wus produced by a party to whom he had as-
signed it : Held that it was not necessary for the plaintiff to call the sub-
seribing witness to prove the exceution of the lease.”

§ 572. Bus if the party producing the document claim an interest
ander it, this is tantamount to an admission by him of the genuine-
ness of the document, and supersedes the necessity of further proof :
for instance, in anaction by a lessee against the assignee of the lease,
—i.e. the sublessee—for a breach of covenant. See Pearce v. Hooper. &

« On the other hand, the defendant contended, that since these instru-
ments came out of the hands of the plaintiff, under a notice to produce them,
and contained his title to the premises, (if he had any title,) it must be con-
sidered that further proof of the execution of them was unnecessary. Gra-
ham, B, was inclined to receive the ovidence, but, upon the authorities cit-
ed, rejected it, reserving the point ; by the produetion of the origiual deeds
the defendant was incapacitated from giving in evidence a copy of it, with
which he was prepared ; and the jury found a verdict for the plaintiff,”

(2) 8 East 518.
{f) B.and C., G8%
(¢) 3 Taunt. $0.
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§ 573. When the document is not produced, pursuant to notice, a
copy or counterpart may he given ; or if no copy, verbal evidence of
the contents may be given : that is to say secondary evidence of the
original.

Bee Dwyer v. Collins.th)

*“ Where a party to a suit, or his Attorney, has.a document with him in
Caurt, he may be called on to produce it without previons notice, and in
the event of his refusing, the opposite party may give secondary evidence,'

And see also Morley’s Digest, N. 8. Tit, Ev. c. 82,

« * Where the Satds were copied in the plaintifi°s books, and stamped co-
pies of extracts from those books were produced to support the testimony
of the witnesses to the transaction ; it was held, that such copies were ad-
missible in evidence, as the original Satds, being with the defendant, and
he having failed to produce them, the Court were obliged to have recourse
to secondary evidence. Bindrabund v. Menzies. 17th Aug, 1847. 2 Decis,
N. W. P. 261.--Tayler and Lushington. (Begbie dissent.”)

Ib. . 124.

* Where a document was in the hands of the defendant, the plaintiff was

allowed to prove its contents by secondary evidence. Fulkeer Chundur Buk:.

shee and another v. Goluck Chundur Shah. 21st Feb. 18-18 8.y AL Dects.
Beng. 103.—Jackson.”

By Act IT. of 1855, Section XXXV. a copy made by a copying
machine affords proof of its own ‘correctness. A certified copy, exa-
mined or sworn copy, or if none such, verbal evidence of the contents
of the original is receivable. Nor is it necessary, where the prelimi-
naries bave been laid for introducing secondary evidence, to give one
description rather than another ; for there are no degrees of second ary
evidence ; in the eye of the law all are equal. See Doe dem : Gilbert
v. Ross.®)

* Lord Abinger, O, B.—~There can be no rule upon this point. Upon
examination of the cases, and upon principle, we think there are no degrees
of secondary evidence. The rule is, that if you cannot produce the original,
you may give parol evidence of its contents. If indeed the party giving
such parol evidence appears to have better secondary evidence in his power,
which he does not produce, that is a fact to go to the jury, from which they
might sometimes presume that the evidence kept back would be adverse 1o

(h) 16 Jur. 6569,
(f) T Mees. and Wels,, 102,
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the party withholding it. But the law mskes no distinction "belween one
class of secondary evidence and another. In cases where the contents of
public records and documents are to be proved, examined copies are allow-
ed as primary evidence ; but this is upon public grounds; for in these cases,
the law, for public convenience, gives credit to the sworn testimony of any
witness who examines the entry, and produces the copy.

* Parke, B.—I concur entirely in refusing the rule on this ground. There
can be no doubt that an attested*Copy is more satisfactory, and therefore, in
that sense, better evidence than mere parcl testimony ; but whether it ex-
cludes parol testimony, is & very different thing, The law does not permit
a man to give evidence which from its very nature shows that there is befter
evidence within his reach, which he does not produce. And therefore, parol
evidence of the contents of a deed, or other written instrument, cannot be
given, without producing or accounting for the instrument itself. But es
soon a8 you have acconuted for the original document, you may then give
secondary evidence of its contents, When parel evidence is then tendered,
it does not appear from the nature of such evidence, that there is any attest-
ed copy, or better species of secondary evidence behind, We know of
nothing but of the deed which is accounted for, and therefore the parol evis
dence is in itself unobjectionable. Does it then become inadmissible, if it
be shown from other sonrces, that a more satisfactory species of secondary
evidence exists ? T think it does not ; and I have always understood the
rule to be, that when a party is entitled to give secondary evidence at all,
he may give any species of secoudary evidence within his power. There is
a case of Brown v, Woodman, in which I am reported to have decided this
point, and my ruling was not afterwards questioned.

“ Alderson, B.—I agree with my brother Parke, that the objection must
arise from the nature of the evidence itself. If you produce a copy, which
showe that there was an original, or if you give parol evidence of the con-
tents of a deed, the evidence itself discloses the existence of the deed. But
reverse the case,—the existence of an original does not show the existence
of any copy; nor does parol evidence of the contents of a deed show the
existence of anything except the deed itself. If one species of secondary
evidence is to exclude another, o party tendering parcl evidence of & deed
must account for all the secondary evidence that has existed. He may
know of nothing but the original, and the other side, at the trial, may de-
feat him by showing a copy, the exislence of which he had no means of as-
certaining.  Fifty copies mey be in existence unknown to him, and e would
be bound to ‘account for them all.

# Glurney, B., concwrred.”

At the same time, if a copy exists aud is producible, its non-pro-

¢
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duction, and the substitution of oral evidence of the contents of the
original, would be open to sirong remarks,

§ 574. How the production of a document by a wifness may be en-
forced, we have ulready explained (see ante § 336 et scq.) It may be ob-
served, that a party, or indeed any person in Court, may be compelled
to produce a document legally producible by him, without notice, see
Act I1L. of 1855, Section XXV. And that a party, not offering him-
self as a witness, need not produce a document which is not relevant
or material to the case of the party requiring its production, nor any
confidential communication between himself and his legal ad viger, see
Act I1. of 1855, Section XX11. It is a well established rule of evi-
dence, that a person is not bound to disclosa Jis own 6itle ; and I ¢on-
ceive that a plaintiff could not, under this Section, corapel a violation
of this fundamental rule, since he is only entitled to the production of
documents maferial to his own case. A party out of possession, for in-
stanca, must recover on the strength of Ais own title, not on the weak-
ness of his adversary’s. It is for him to make out such a primd facie
title in himself, as shall put his adversary to the necessity of proving
a better title in himself. But it is clear that no flaw in the defend-
ant’s title will in the least advance cr better the title of the plain-
tiff.(") And the greatest mischief and danger would attend the com-
pulsory production of title deeds, &e. : for bystanders might see flaws
and holes in a title, which, though they could not be material in the
then suit, might form ground for harassing the defendant with fur-
ther actions, or subject him to extortion. In Madrus, for instance,
thero is scarcely a property of which a conveyancer could advise that
there is a good title. A man buys a house, goes away without exe-
cuting & conveyance ; the legal estate is in his heirs or executors some-
where in Europe : and all is confusion worse confounded. To compel
the production of title deeds at the bidding of any person who chose
to attack a house or landholder, perhaps out of spite, and for the very
object of getting ot the title, to see what holes could be picked in if,
would obviously unsettle property, and no man would be safe. So
the Small Cause Act() which provides a simpler form of procedure

(%) Many lostancen’to the eonirary ave fo be found in the Reports of the Sudder Adaw-
lut. Perhaps the mos® remarkable is in vol. L. p. 0. No. 8 of 1848 from the Civil Court
of Combaeonum where the plaintifl’s title being disbelioved the property was ordered o be
2?‘1?;85% over to the Collector who was no party o the suit, See also vol. 2, p, 43, No. 20

() ActIX, of 1850,
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'%r the recovory of tenements than the action of ejectment, which still

e

muintains its ground in the Supreme Court, it is provided by Section.
XOL

** Where any person shall hold er occupy any house, land or tencment,
of which the value or the rent payable in respect thereof, docs not exceed
the rate of Five Hundred Rupees by the year, without leave of the owner,
or under a lease or agreement which is ended, or duly determined by a legal
notice to quit, and such tenant, or if such tenant do not actually occupy
the premises, or occupy only a part thereof, any person by whom the same
or any part thereof shall be then actually occupied, shall neglect or refuse
to quit and deliver up possession of the premises, or of such part thereof
respectively, the owner or his agent may take out a summons from the
Court directed to such tenant or vecapier, to show by what title he claims
to hold or occupy the premises or part thereof.”

But upon this Section, which would otherwise overrule the whole
law of Iingland on this subject, the judges have alwaysheld that it is,
incumbent on the party out of possession, in the first instance, to prove
a primd facie title, before the party in possession shall be called upon

o ‘“ ghow by what title he holds.”

§ 575. Notice to produce a notice is not necessary ; for if it were
the notices must go on ad infint So, for instance, where it has been

necessary for a Jandlord befo. ing his action to give his te- -

nant notice to quis, it is not nec n the aotion is brought,
to give the tenant notice to pro- _notice to quit. He may be
called on at the trial to admit sc. e of the notice to quit ; and on
his refusal, secondary evidence of the notice to quit, accompanied by
avidence of its service may be given.

§ 576. Notico to produce may be given ecither to the party or to
his pleader. Nor can the consequences of notice be evaded by trans-
forring the document to a third party. See Leeds v, Cook.(m)

¢ Where a letter has been written by the plaintiff to a witness, and the
witness has had a subpeena duce tecum, but has previously delivered the let-
ter to the plaintiff, who refuses to produce it, parol evidence of its contents
is admissible.”

§ 577. It mustappear that the document called for, is, or ought to
be, in the possession of the party to whom notice is given, or those res-
pecting whom he has power to compel the production. For otherwise

(m) 4 Esp. 256.
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TO WHOM NOTICE TO BE G/IVEN. 271

& door would be opened to a party, to give secondary evidence of a do-
cument which might never have been in existence. Sappose for in-
stance that A. the defendant calls upon B. the plaintiff, to produce a
certain letter which A. alleges he wrote on a particular date to B.
If upon B.’s not producing it, A. could forthwith give secondsary evi-
dence, it is apparent, that notwithstanding B.’s protestations that he
had never received any such letter, A. would be at liberty to put in
anything he chose which might make most strongly for himself, as the
copy of the alleged letter. Here therefore iundependent proof must
in the first instance be given, that the letter had reached B, Such for
instance os its dispatch to the post office, or the like. As to what is
sufficient primd fucie proof on this point, see Act IL. of 1855, Sections
L. and LI

§ 578. When an original document isbeyond the reach of the Court,

Act IL. of 1855, Bection XXX VI. provides that the Court may make

“an order for the reception of sccondary evidence ; but proof must be
given that the document is beyond the jurisdiction.

§ 579. When a document is destroyed or lost, secondary evidence
of it is admissible upon proof of its destruction or loss,

See Morley’s Digest, N. 8. Tit. Ev. ¢. 66.

¢ Deeds lost, or otherwise nat forthcoming, are allowed to be proved by
evidence. Gooroopershad Golw and others v. Greeschunder Bukshee and others.
25th Jan. 1847, 8. D. A. Decis. Beng. 24.—Tucker."

Ibid, O. 8. ¢. 162.

¢ Debt on Bond. The defendant, by his answer, denied his execution
of the bond. The plaintiff, in his reply, stated the accidental destruction
of the bond, and prayed leave to put in evidence a registered copy thereof,
which the Court allowed, and, at the same time, ordered the fragments of
the original to be produced. At the trial the plaintiff produced the frag-
ments, and, under See. 2, of the Madras Reg. XVIL of 1802, put in as
evidence a registered copy of the bond. The Court admitted the registered
copy as evidence, and found for the plaintiff. The Judicial Committee of
the Privy Council, on appeal, reversed this finding, on the ground that the
registered copy, in the absence of satisfactory evidence of the destruction
of the original bond, was improperly admitted as secondary evidence.
Syud Abbas Ali Khan v, Yudeen Ramy Reddy. 16th June 1843, 3 Moore
Ind. App. 156."

§ 580. But there must have been a bond fide and diligent search

for the missing document, What is such search, must depend upon

1



GATHERCOLE V. MIALL.

the particular circumstances of each case. See Gathercole v, lek(ﬂi
where Alderson, B. said :

“ I shall say very shortly what 1 think as to the admission of the evi«
dence, It is clear, as it seems to me, that the evidence was properly re-
ceived. T think the search should be such as should induce the judge to
come to the conclusion, and the court afterwards, on revising his opinion, to
come to the same conclusion, that there is no reason to suppose that the
omission to produce the document itself arose from any desire of keeping if
back, and that there has been no reasonable opportunily of producing it
which has been neglected. Now, the question whether there has been a
loss, and whether there has been sufficient search, must depead very much
on the neture of the instrument gearched for ; and I put the case, in the
course of the argument, of the back of a letter. Itis quite clear a very
slender search would be sufficient to show that a document of that descrip-
tion had been lost. If we were speaking of an envelope, in which a letter
had been received, and a person said, * I have searched for it among my
papers, 1 cannot find it,’ surely that would be sufficient. So, with respect
to an old newspaper which has been at a public coffee-room ; if the party
who kept the public coffee-room had searched for it there, where it ought
to be if in existence, and where naturally he would find it, and says he sup-
poses it has been taken away by some one, that seems fo me fo be amply
sufficient. If he had said, * I know it was taken away by A. B.' then I
should have said, you ought to goto A. B, and see if A. B. has not got
that which it is proved he took away; but if you have no proof that it was
taken away by any individual at all, it seems to me to be a very unreason-
able thing to require that you should go to 2ll the members of the club,
for the purpose of asking one more than another, whether he has taken it
away, ot kept it, I do not know where it would stop ; when you once go
0 each of the members, then you must ask each of the servants, or wives,
or children of the members; and where will you stop? As it seoms to me,
the proper limit is, where a reasonmable person would be satisfied that they
had dond fide endeavored to produce the document itself ; and therefore I
think it was reasonable to receive parol evidence of the contents of thisnews-

paper.”

§ 681. A copy of a copy is mever to be received. Bee Morley’s
Digest, Tit Ev. c. 154.

“« A Zambnddrt was transferredby A. te B., and the transfer was register-

ed by the Colleetor, A. asserted that the transfer was in the nature of a
mortgage, and referred, in support of his allegation, to a letter addressed

(n) 15 Mees, and . 336.
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®

Collector made the registry of the transfer. He also alleged that he trans.
mitted a copy of an agreecment by B, to restore the land on payment of the
mortgage money, for the information of the Collector. B. denied having
executed the agreement. Held, that a copy of such letter to the Collector
could not be admitted as evidence to prove any controverted fact, and much
less could the Court admit the copy of a copy of an instrumaent which the
other party denied that he ever executed. Anon. Case 7 of 1816. 1 Mad,
Dec. 136.—Scott, Greenway and Stratton.”(®)

§ 582. Asto insisting on reading the whole of a document when a
part onlyis offered by the other side,see remarks anto § 203 and it may
be here well to remark that when the party called on to produce a
document refuses to comply, and his adversary has then gone into se-
condary evidence of its contents, he cannof afterwards produce the ori-
ginal for the purpose of rebutting such testimony. Te shall not be
permitted to stand by and take his chance of what his adversary may
be able.to prove against him. So in Edmonds v. Challis,?) Ooleman,
J. in delivering the judgment of the Court said.as follows :—

“ The ground on which the application for a new trial was rested, was a
supposed misdirection in receiving in evidence the replevin bond, without
due proofof the execution by the subseribing witness. It appeared by the
report, that notice had been given to the defendants to produce the bond,
and the plaintiff's counsel called for the bond, which the defendent’s coun-
sel declined to produce. On the part of the plaintiff; a copy was produced,
and proved to have been obtained from the Sherifi’s office, and was about
to be read, whereupon the counsel for the defendants produced the original,
and insisted that it could not be read until the subseribing witness had been
called. 'The document, however, was read without the production of the

witness ; and it is contended that this ought not to have been done, We

are, however, of opinion that the evidence was properly received. The do-
cument having been in the first instance kept back, sud the plaintiff having
entitled himself to read a copy without any proof being given that there was
a subseribing witness to the original instrument, and having put it in to be
read, the defendant's counsel let slip his opportunity, and had no right then
to interpose and produce the original ; and although in point of fact the
original was read, that was but by a sort of legerdemain, and the proper
evidence must be considered as having been read, which was the copy pro~

{o) Inillustration of this see the case No 61 of 1831, in vol. 8 Sudder Reports, p. 161.
This case has given rise to mach discussion, its gorrectuess having been insisted on at Tangﬂl
by the judge who pronounced the judgment,
) ¢ Dow. and L. p. 681.
Ll
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duced and proved by the counsel for the defendants. The case of Jaokion
¢, Allon, bears out our view of the rights of the plaintif’s counsel under the
‘circumstances.”’ -

§'583. A party who has given notice to produce, is not bound ¢
pursue the matter further ; and the opposite party cannot insist upon
the document being produced, simply because he has had sach notice ;
nor will it thereby become evidence for himself : but if the party who
has given the notice, call for the document, which is produced in con-
sequence, and inspect it, and thereupon declines to put it in evidence,
he thereby makes it evidence.

See Wharam v. Routledge.@ Where Tord Ellenborough said :

« You cannot ask for a book of the opposite party, and be determined
upon the inspection of it, whether you will use it or not. If you call for it
you make it evidence for the other side, if they think fit to use it.”’

§ 584, We come now to the last remaining great branch of our
subject : that is to say, how Instruments are used in proof : And this
we shall divide into two heads.

1st. How proofs are to be supplied by the parties.
2nd. How they are to be applied by the judge.

For the present we shall confine ourselves to the first head ; and
this will require consideration as to three distinet topics.

lst, On whom rests the burthen of proof ; 4. ¢. who is to supply
the evidence. _

9nd. ‘What quantity of evidence need be produced ; i. o. what
amount of evidence must be offered in support of an issue.

8rd. The quality of the proof which it is necessary to produce.

"I.  On whom the burthen of proof rests.

§ 585. By Regulation XV. of 1816, Seo. X. ek 2, 3, the Judye
gettles the issues to be proved, but the partics must produce the evi-
dence to prove these issues. See Morley’s Digest N. 8. Tit. Ey. c. 57.

« It was held to be highly irregular for the Court below to send for re-
cords of cases, judicial or revenue, in proof of allegations before the Court,
jnstead of leaving it to the parties to adduce their own proofs. Anoopnauth
Missur and another v, Dulmeer Khan and another. 3lst Aug, 1846, 1 De-

(o) 5 Esp, 285,
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“eis: N. W. P. 185. ~Thompson, Cartwright, and Begbie. Hufiz Mahmood

Khan and others v. Moonshee Shib Lall and others. Tth Dee, 1846, 1 De-
cis. N. W, P. 289.—Tuayler, Thompson, and Cartwright. . Sheodial Rae
and others v. Bulkht Rae and others. 13th Dec. 1846, 1 Decis, N. W, P.
249.—Tayler, Thompson, and Cartwright. = Chota Singh v. Pershaud Singh.
8th Jan, 1847. 2 Decis, N. W. P. 1.—Thompson. Rajah Nowul Ki-
shore v. Syud Enayut Alee. 22nd March 1847, 2 Decis. N. W. P, 63.—
Tayler, Thompson, and Cartwright. Deendyal v. Syed Hoossein Al and
others. $lst July 1848, 3 Decis, N. W. P. 258, —Thompson and Cart-
wright. (Tayler dissent.) Fulteh Narain Singh and others v. Bhoabul
Singh and others. 6tb March 1849, 4 Decis. N. W. P. 44,—Thompson."” (")

() 1 have placod (writes My, M.orlag) these cases tnﬁathnr, esthey all bear upon the point
of the power of the Court to cull for documentary evidence not udduced by the parties to a
suit, though slight diflerences exist as to their circumstances. ' In the first four cases the Lower
Court had called for evidence recorded in suits previously dismissed; jn the fifth end sixth
cases the Principal Sudder Ameen had sent, ut the request of the plaintiff, for records from the
Collector’s Office ; and in the sixth, likewise for the whole of certain proceedings that were
held in the exeention of decree department. Iu the lastcase the Principal Sudder Ameen re-
quired from the Judge’s and Collector’s Office & mass of proceedings and papers which, to use
the words of the deciding Judge, might ** fuirly be tetmed a chaotie heap.” The decision was
given with reference Lo thet passed in the sixth case. The majority of the Court, in giving
judgment in the sixth case, observed that they were further of opinion that the practice of send-
ing for revenue or judicial proceedings, exceptirg such a8 aro specially allowed by the Regn«
lations, such as Sec. 81. of Reg. VII. of 1822, was tantamount to allowing an evesion of the
Stamp Law, and quoted See. 131.. of Reg. X.. of 1829, and Sec, I8, and Schedule B, of thoe same
Regulation. They concluded by stating, that, in their opinion, the practive wes not only nn-
sanctioned by law, but that it was opposed to every rule of practice which that law lays down,
and prodnetive of uuthing but ingenvenience and uncertainty from first to last. Mr, Tayler
recorded his dissent in vhis case at considersble length, and stated, amengst other things, that
the practice of the Court when he foined it was invariably to send for recordsor proceedings
on good cause being shown ; that the same practice existed in the Calcutta Conrt; and that
the principls was recognized in Constructions No. 693, and 1259, e further observed, that
the practice had been denounced by recent decisions, and referred to the cnses Hafiz Moft-

med Ehan, Chota Singh, and Rajeh Nowul Kishors, abovementicaed, as having attracted
the notice of Mr. Ledlie, the Principal Sudder Ameen at Bareilly, who addressed the Court
on the subject, and requested to know whether, with veference to those decisions, he was
competent, on the motion of the party disputing sa exhibit, to send for the particular paper,
or the entire record, if pecessary, in order to ascertain whether the document had been
clandestinely foisted into the file, or the record falsified, as represented. Ho was informed,
in reply, that he had full power, and he was referred to Constructions Nos. 693 and 1250,
which it was observed by the Court, expressly recognize the competency of the Court ©* to
call for the recocds of a public office with a view toa just decision between the parties in
suits pending befors them.” [n regardto the case of Rajek Nowtl Kishore, it was observed,
“ that it cannot be supposed that the Court, in passing the decision, overlooked the Construo-
tion 1259, or that they intended by implication to n:ipud{aw an suthoritative rescript: the
only zllowable presumption is, that the Principal Sndder Ameen irregularly insisted on send-~
ing for paper, of which the parties might have cbtained copies without much expense, when
the ciroumstances of the case wero ot 5o ‘ peculiar’ as to justify the aet.”” Mr. Tayler pro-
coeded to remark that he did not intend, by the decision in Rajah Nowul Eishore's case, to
discountennance the practice of calling for records, but to condemn an indiscriminate and in-
judicious ¢all for them ; and added extracts from a letter of the Calcutta Courtin snswer

10 a reference made 10 them on this poiut. 'These extracts 1subjoin, as they clearly lay
down the practice of the Coleutta Court:—* Par, 3d. Viewing the question generally, the

Court observe, that although ordinarily the Courts ‘ars not to seck for evidenco, but to de-
cide on what the parties choose to place before them, they are not preciuded from oalling for
whatever evidence they may consider necessary for the elucidation of a case, The cxpres-

sion in Cl. 3, Sec. 10, Hog. XX V1. 1814, * evidence may beadduced by sither party,” is not

considered to restrict the exsrcise of the Court's discretion In that respect, Par 4th. The

practice of this Court is in wnrormit; with these views. Asan instavce, may be meationed
the case of Sumeshur Pundee and others v. Rajah Gopal Surn Singh, decided on tha 24th
Sept. 1345 (p. 306 of printed decisions), when the Court, through their Register, called upon

Government tprm-h?n records which the Judges considered would throw light on the quus-

tion Lefore them.” And aee the Placita 4de. 43, 08 ¢l seq.
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§ 586, The Law is quiescent until certain facts are established, to
which it can ettach certain consequences. Hence it is for him who
seeks to attach such consequences, to bring forward proof of the facts
which will warrant the attachment.(® '

See Morley’s Digest, Tit. Ev. ¢. 121.

« Where the seuls affixed to two documents alleged to have been execut-
ed by the same party were different, it was held that it was incumbent on
the person claiming under such instruments, and producing them, to show,
by evidence, that the party who was alleged to have executed the deeds wos
in the habit of using one or the other, or both of these scals. Husan Ruza

. &han Bahadoor v. Mohammud Muhdee Khan. Case 12 of 1817, 1 Mad.
Doc. 167,—8eott, Greenway and Ogilvie.”

Ibid, c. 125.

« Where a person, after having filed & Rdzindmeh, pleaded that the ex-

ecution of it had been forced, but, though repeatedly desired to prove his
asseriion, had failed so to do, the suit was diemiseed with costs. Sheikh

Dahoo v. The Collector of Purnea, for the Court of Wards. 2d July 1825,
48, D. A. Rep. 80—C. Smith.”

§ 587. By the Mahomedan Law, when a Defendant simply de-
sies the truth of the Plaintifi’s case, the Plaintiff must prove the
affirmative ; but when the Defendant pleads some special matter in
defence, he must prove his plea.  Hukeerm Wahid Al v. Khan Beebes,
3 8.D.U.R. p. 102. Morley’s Digest, Tit. Ev. c. 13.

« According to the rule of Mahomedan law, it is necessary that the
plointiff should adduce evidence to prove his claim on simple denial by the
defendant ; but when any special plea is urged the onus probandi rests with
the defendant. Hurkeom Wahid Ali v. Khan Begboe, 6th Aug. 1821, 8
S. D. A. Rep. 102.—Goad.”

§ 588. As a general rule by the English law of evidence, the party
who asserts the afirmative is bound to proveit; not only because it
is incumbent on him to establish those facts to which he submits
that certain legal consequences are to be attached ; but also from the
inconvenience, diffculty® and delay, which attend the attempt to

prove s negative.(*)

d‘s:g'nami the maxims aau? snon. pr o_I‘mua, razu abf:‘l‘n;m. Melior es! conditio defen-
o B, it probatioc gui dicit, non qui negat e,
Bes thiem collooted Best, § 261. '

{f) It is sometimes said that it is impossible to prove a negative, and that the maxim is
1ex aots sogls o8 ibilia, the law does not require the performance of impossibilities :
but the doctrine is & fallacy; and the negative, as will be seen in the text, not onﬁy is expuble
of proof, but very often must be proved.

(v) According to the English practice, it is often of great jmporiance to preserve the right

L,
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§ 580, Itisa good test for settling the question, on whom lies the
burthen of proof, to consider for whom the verdict must be given, if #o

evidence were offered on either side. The party against whor theverdict
would be given in the absence of evidence will have the laboring oar.

§ 590. Butit is the affirmative in substance rather than in jorm
which is to be looked to, for otherwise an ingenions pleader might
frequently shift the burthen of proof from himself to his adversary by
the form of his pleadings. Put the case of a Hindu family living
together as an ordinary Hindu undivided family. A. has dealings
with one of the members by purchasing from him part of the family
estate. A suit results in which it is important to show that the
family was in fact divided, in order to secure Plaintifl’s title, inasmuch
as it is & presumption of Hindu Law that every family living together
primd facie is undivided, and (donec probetur in contrarium §e.) the pre-
sumption shall be relied on till the contrary is proved. IHere the proof
of division—the afirmative that the family is divided—clearly lies on
A. nor could he shift it from himself by pleading in a negative form
that the family was not undivided. Tt is the substance which will be
Jooked to here, in determining on whom lies the burthen of proof of
the state of the family. See Morley’s Digest, N. 8. Tit. Ev. o. 135.

« Where it is alleged that property which belonged to a member of an
undivided Hindu family was separate property, the burthen of proof as to
division lies upon those who assert its separate character. Gokoolanund
Rase and others v. Soonder Nurain Race, 15th May 1849. 8. D. A. De-
cis. Beng. 151.—Barlow.”

See Morley’s Digest, N. 8. Tit. Ev. c. 136.

« T{ ie an established rule that the onus probandi of self-acquisition lies
on the claimant when a question of succession to property, alleged on the
other part to have belonged to a family, which is admitted on both sides to
have been generally joint and undivided in estate, arises between the heirs
of & deceased ancestor. Bamun Das Mockerjes and others v. Mt Tarnece
Dibbeak. S0th Sept. 1850, 8. D. A. Decis. Beng. 533.—Barlow, Col-

vin and Dunbar.”

to begin, as it earries with it the general reply by the pieader upon the whole of the evi-
dence & but according to the Mofussil practice, where the pleaders do not address the Court
until the whole of the evidence on both sides has been put in, it is perhaps of less importance ;
unless indeod the Court shonld lay downan analogous rule {o that of the English law ; for
them it wouid not be the plaintifi’s pleader who wonld slways reply upon his adyersary, but
the }llﬂldorof that party who had been compelled to prove the afiirmative. See Starkie
p- 611, note (#). In the Sudder, the appellant has the general reply.
And the maxim is stabitur in preswmptione donee el i contrarinm,
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318 SOWARD V. LEGGATT.

Seo also the case of Soward v, Leggatt.(®) i

#“ Tiord Abinger, C. B.—Looking at these things accordmg t@ eommon
gense, we should consider what is the substantive fact to be made out; and
on whom it lies to make itout. It is not so much the form of the issue
which ought to be considered, 4s the substance and effect of if. In many
cases, a party, by a little difference in the drawing of his pleadings, might
make it either affirmative or megative, as he pleased. The plaintiff here
says, ¢ You “did not repair ;’ he might have said,* You let the house become
dilapidated.” T shall endeavor by my own view to arrive at the substance
of the issue, and I think in the present case that the plamnﬁ"s counael
should begin.”!

See also Mercer v. Whall(*) There Lord Denman seid ;

“ The natural course would seem to be that the plaintiff should bring his
own cause of complaint before the court and jury, in every case where he
has any thing to prove either as to the facts necessary for his obtaining a
verdict, or as to the amount of damage to which he conceives the proof of
such facts may entitle him.

¢ The law, however, has by some been supposed to d:ﬂ‘et from this course,
and to require that the defendant, by admitting the cause of action stated
on the record, and pleading only some affiemative fact which if proved will
defeat the plaintifi’s action, may entitle himself fo open the proceeding at
the trial, anticipating the plaintifi’s statement of his injury, disparaging him
and his ground of complaint, offering or not offering, at his own option, any
proof of his defensive allogation, and, if he offers that proof, adapting it,
not to plaintiff’s case as established, but to that which he chooses to re-
present that the plaintifi’s case will be.

“ It appears expedient that the plaintiff should begin, in order that the
judge, the jury, and the defendant himself, should know precisely how the
claim is shaped. 'This disclosure may convince the defendant that the de-
fence which he has pleaded cannot be established. On hearing the extent
of the demand, the defendant may be induced at once to submit to it rathes
than persevere. Thus the affair reachea its natural and best conclusion.
If this does not occur, the plaintiff, by bringing forward his case, points his
attention to the proper object of the trial, and enables the defendant to
meat it with a full understanding of its nature and character. Ifit were a
presumption of law or if experience proved that the plaintiff’s evidence must
always occupy many hours, and that the defendant’s could not last more
than as many minutes, some advantage would be secured by postpo ning the
plaintifi's case to that of the defendant. But, first, the direct contrary in

i (1) 7 Car. and P. 615,
() 6 Q. B. R, 456,
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th instances may be true ; and, secondly, the time would only be saved
by stopping the cause for the purpose of taking the verdict at the close of
the defendant’s proofs, if that verdict were in favor of the defendaat. This
Las never been done or proposed : if it were suggested, the jury would be
likely to say, on most occasions, that they could not form a satisfactory api-
nion on the effect of the defendant’s proofs till they had heard the grievance
on which the plaintiff founds his action, Inno other case can any practi-
cal advantage be suggested as arising from this method of proceeding. of
the disadvantages that may result from it, one is the strong temptation to a
defendant to abuse the privilege. If he well knows thai the case can be
proved ageinst him, there may be skilful management in confessing it by
his plea,and affirming something by way of defence which he knows to be
untrue, for the mere purpose of beginning, Take one or two cases. Tres:
pass ; plea ; leave and licence : the plaintiff wishes to ghow that extensive
damage has been done to his property for the purpose of wilful oppression,
But the defendant affirms, and must begin. It is obviously necessary for
him to state some case for the plaintiff, to show that the supposed licence
applies to it. He brings evidence to prove a licence. When the plaintiff’s
tugn comes, he clearly shows that the licence set up cannot apply to the
trespass complained of. The real trigl now commences ; and the whole
time given to the defendant's statement and evidence in support of his af-
firmation has been thrown away. Action for criminal conversation : plea ;
{hat the plaintiff had deserted his wife : so tho defendant is to begin, and
possess the jury with an affecting detail of cruelty and infidelity. He pur-
chases this right only by admitting his adulterous intercourse, an admission
which would seem to supply no very good reason for conferring any advan-
tage upon him. He makes his attempt by calling some evidence : whether
he fails or succeeds cannot be known till the whole case is closed ; but the
plaintiff brings forward his own complain, the defendant’s conduct, the ex-
tent of his injury, the just amount of damages, with the disadvantage of first
struggling against the heavy charge with which he is loaded. Possibly the
defendant makes no such attempt ; but his affirmation on the record gives
him the right to introduce the plaintifi’s case by stating his infamy without
proof, and by proving every circumstance of disparagement and degrada-
tion short of the fact which he has pleaded.

& Tt is not wonderfal that little authority should be found on this point.
Very few nisi prius cases were formetly reported. What is called the right
to begin was in many instances rather a burden than a benefit; and a gene.
ral opinion prevailed that the course adopted by the presiding judge at the
trial was not subject to revision in any other Court. ButI can speak of my
own impression arising from attendance at nis? prius a3 a barrister aear thirty
years, and corresponding, as far as I have observed, with the general opi«

I



MERCER V. WHALL.

nion of the har, I never doubted that the plaintiff was privileged and res
quired to begin, whenever anything was to be proved by him. The simpli-
city and easy application of this mode of practice would recommend it to
adoption if the question were new, and would raise a great probability that
the common sense of old times had sanctioned it as & part of our system.
It frequently occurred that, in an action of trespass, with plea of justifica-
tion under a right, the defendant claimed to begin. He said : * I admit the
trespass ; and the burden of proving the defence rests on me.’ The answer
constantly given was : ¢ I the plaintifl have the right to begin, because I ge
for substantial damages. I claim to disprove your right in the first place,
if 1 think proper, but at all events to possess the jury of the extent of the
mischief you have done me On such occasions the judge took npon him-
self to decide whether the plaintiff really went for substantial damages. If
he did, it was always assumed that he must begin. The judge perhaps de-
cided this matter without very adequate materials ; but he would not have
thought of doing so at all if the right depended on the issue as it appeared
on the record.

¢ [ am well aware of the decision in Ceoper v. Wakley. In an action for
a libel on a surgeon, charging want of skill in an operation, the defendant
justified, pleaded the truth of his charge, and contended that, as the sole
issue was afirmative, he had the right to begin by proving it. L,ord Ten-
terden doubted, and, after consulting two other judges then sitting in an ad-
joining Court (Bayley and Littledale, Js.), determined in the defendant’s fa-
vor. No three judges who ever sat together in Westminster Hall have com-
manded more respect than these. Yet an appeal may be made to all who
were then practising at the bar, whether the decision was mot universally
felt to be wrong, both as against principle and as an innovation.

« Soon after I was raised to the Bench, this ruling became the subject of
discussion among the judges. Many of them attended at my house to con-
sider of it ; and the following short resolution was drawn up and signed by
those present, and afterwards adopted by Lord Lyndhurst, C. B., Bayley, B.,
Taunton, J. and myself. ©In actions for libel, slander, and injaries to the
person, the plaintiff shall begin, although the affirmative issue is on de-
fendant” I possess this document signed with the initials of the present
Clief Justice of the Common Pleas, of Sir J. B. Bosanquet and of the late
Mr. Justice Park, Littledale and Gaselee, Js., Bolland and Gurney, Bs:
Among the judges who adhered to this retractation of the decision in Cooper
v. Wakley were the two whom I have named as assessors to Lord Tenterden
when that decision was made. Xis own opinion on the principle may be
gathered from what he said in Cotlon v. James. 1If ever a decision was over-
ruled on great deliberation and by an undeviating practice alterwards, it is
that in Cooper v. Walkley.

T
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“ An ingenions argument was used at the bar, that this resolution did not
declare the law as the judges understood it, but merely enacted a new prac-
tice which they thought more convenient than the old, But I cannot think
this explanation admissible. The judges have never assumed the right of
sacrificing the law to their sense of convenience. The balance of conveni-
ence might have sume effect on their minds as en argument to show how the
rule of practice was; but their daty was limited to a declaration of that
rule, which they never would have promulgated if they had not believed it
to bo the law. The rule of practice thus declared is confined to the case
then under consideration, wisely avoiding any matters not then before the
judges, Contented with the correction of what was thought a grievous
mistake, they excluded from their consideration every other point, and left
the practice on actions of contract in its former state.

“ How then did that practice stand? Taking it now to be established as
it has just been desoribed in cases of tort, the first.question seems to be,
why any difference should exisi between the two classes? ' There is the
same general reason; the propriety of first hearing from the plaintiff the
nature of his complaint, and his estimate of the damage sustained. There
ig often the same question fo be tiied in assumpsit or eovenant as in libel,
slander, or injuries to the person. Action for breach of promise to marry :
plea; defendant broke his promise because plaintiff was guilty of fornica+
tion, Can any reason be assigned for allowing the defendant to begin in
this case rather than when he pleaded the same facts as a justification in
libel or slander? The very case now before ns is an example. Covenant
by an attorney’s clerk for improperly dismissing him : plea; he was guilty
of misconduct in the service. On what principle can it be right for the
plaintiff to begin if the same plea were pleaded as a justification for libel
or slander, and to follow the defendant when the very sams facts are made
the excuse for breach of covenant? Suppose a plea that the contract was
rescinded, to an action for breach of marriage promise : according to the
present argument, the proof of rescission must precede the proof of con-
tract, The record, in duly stating such contract, gives no information as
to the real understanding between the parties. There is probably a cor-
respondence ; the letters which the defendant selects as rescinding may ap-
pear to have that effect when presented alone ; quite the contrary with refer-
ence to those from which, combined with conduct, the éngagemens itself
must be inferred. Surely the proposed order of proceeding is full of em-
barrassment, inconvenience and confusion.

* In ejectment, the defendant may entitle himself to begin, by admitling
that the plainliff must recover possession unless the defendant can establish
& certain fact in answer ; and if, in an action for damages, the damages ave

ascertained, and the plaintif has a primd fucie case on which Le must re-
Ml
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cover that known amount and no more, or unless the defendant proyes what
ho has effirmed in pleading, here is a satisfactory ground for the defendant’s
proceeding at once {o establish that fact. But, if the extent of damage is
not ascertained, the plaintiff is the person to ascertain it, and his doing so
will have the good effect of making even the defence, in & vast majority of
cases, much more easily understood for all who are entrusted with the deci-
gion.

« We do not deem it necessary to discuss the numerous cases recently re-
ported from ndsi prius ; for they only prove the unsettled state of judicial
opinion on this subject ; but, for the reasons now given, we think that the
plaintiff was entitled to begin on the present occasion.”

80, as there is a presumption of law in favor of innocence, that things

are rightly done, &o. it is incumbenton the party slleging that a duty
has not been performed to prove it ; nor can he shift the burthen of

proof by pleading affirmatively that his adversary hes been guilty of ;

a culpable omission. See Williums v. E. I. C.(9)

«Where the law presumes the affirmative of any fact, the negative of
such fact must be proved by the party averring it in pleading. BSo where
any act is required to be done by one, the omission of which would make
Lim guilty of a criminal neglect of duty, the law presumes the affirmative,
and throws the burthen of proving the negative on the parly who insists on
it. Therefore where a plaintifi declaved that the defendants, who had
chartered his ship, put on board a dangerous commodity (by which a loss
happened) without due notice to the captain or any other person employed
in the navigation, it lay upon him to prove such negative averment.”

So when bastardy of a child born in wedlock is to be proved, Ellegi-
timacy must be affirmatively proved; for the maxim of the law is pater:
est quem nuptie demonsirant, he is the father whom the marriage points
out. The presumption against illegitimacy therefore prevails, till

proof of non-access by the husband, as for instance his absence at gea, .

orin a foreign country for & certain period, is established. See the
Banbury Peerage case,*) whero the canons are thus laid down; -

« A child born of & married woman whose husband ie within the four
seas, is always fo be presumed to be legitimate ; unlesa there is evidence
affording irresistible presumption that sexual intercourse did uot take place
between them, at any time, when in the course of nature, the husband
might have been the father of the child.

() 8 Fast, 192.
(2) 1 Sim. and ¢, 163. Head v, Head ~Ibid, 152,
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w2 The following are the questions put to the Fudges by the House of

Lords in the case of the Banbury claim of Peerage, and the answers re-
turned thereto,

% Whether the presumption of legitimacy, arising from the birth of a
child during wedlock, the husband and wife not being proved to be impo-
tent, and having opportunities of access to each other during the period in
which a child could be begotten and born in the course of nafure, can be re-
butted by any circumstances inducing o contrary presumption ?

“The Lord Chisf Justice of the Court of Common Pleas having conferred
with his brethren, stated, that they were unanimously of opinion.

“¢That the presumption of legitimacy axising from the birth of & child
during wedlock, the husband and wife not being proved fo be impotent,
and having opportunities of access to each other, during the period in which
a child could be begotten and born in the course of nature, may be rebut-
ted by circumstances inducing a contrary presumption ;’ and gave his rea-
LOER

“ Whether the fact of the birth of a child froma woman united to a man
by lawful wedlock, be always, or be nct always, by the law of England,
primd facie evidence that such a child is legitimate ; and whether in every
case in which thers is primd jfacie evidence of any right existing in any
person, the onus probandi be slways, or be not slivays, upon the person or
party calling such right in question. Whether such primd facie evidence
of legitimacy may always, or may not always, be lawfully relutted by sa-
tisfactory evidence that such access did not take place between the husband
and wife, as by thelaws of nature is necessary in order for the man to be,
in fact, the father of the child; whether the physical fact of impotency, or
of noh-access, or of non-genorating access (as the case may be) may always
be lawfully proved, and can only be lawfully proved, by means of such legal
evidence as is strictly admissible in every other case in which it is neces-
sary, by the laws of England, that a physical fact be proved ?

“The Lord Chisf Justice of the Common Pleas delivered the unanimous
opinion of the Judges upon this question as follows :

¢ That the fact of the birth of a child from a woman united to a man by
lawful wedlock, is, generally, by the law of England, primd faele evidence
that such child is legitimate.

“ That in every case in which there is primd fucie evidence of any right
existing in any person, the onus probandi is alwsys upon the person or
party calling such right in question.

“ That such prima facie evidenceof legitimacy may always be lawfully re-
butted by satisfactory evidence that such access did not take place between
the husband and the wife, as, by the laws of nature, is necessary in order
for the man to be, in fact, the fathey of the child.

A i}
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“That the physical fact of impotency, or of non-access, or of non-generat-
. ing ‘access, 48 the case may be, may always be lawfully proved by means
of such legal evidence as is strictly admissible in every other case in which
it is necessary, by the law of England, thata physical fact be proved.

# Whether evidence may be received and acted upon to bastardize & child
born in wedlock, after proof given of such access of the husband and wife,
by which, according to the laws of nature, he might be the father of such
child, the husband not being impotent, except sucl proof as goes to ne-
gative the fact of generating access ¥

 Whether such proof must not be regulated by the same principles as are
applicable to the legal establishment of any other fact ?

“ In answer to the said questions, the Lord Chief Justice of the Common
Pieas delivered the unonimous opinion of the Judges on the same, as fol-
lows i—

“ That, after proof given of such access of the husband and wife, by
which, according to the laws of nature, he might be the father of a child
(by which we understand proof of sexual intercourse between them) no evi-
dence can be received except it tend to falsify the proof that such intercourse
had taken place.

« That such proof must be regulated by the same principles as are appli-
cable to the establishment of any other fact.

« Whother, in every case where a child is born in lawful wedlock,
sexual intercourse is not by law presumed to have taken place, after the
marriage between the husband and wife (the husband not being proved
to be separated from her by sentenceof divorce) until the contrary is proy-
ed by evidence suflicient. to establish the fact of such non-aceess, as Nega-
tives such presumption of sexual intercourse within the period, whem ac-
cording to the laws of nature, he might be the father of such child ? :

« 8th. Whether the legitimacy of a child born in lawful wedlock (the
husband not being proved to be separated from his wife, by sentence of
divorce), ¢an be legally resicted by the proof of any other facts or cireum-
stances than such as ave suficient to establish the fact of non-aceess, during.
the period within which the husband, by the laws of nature, might be the
father of such child ; and whether any other question but such non-access
can legally be left to a jury upon any trial, in Coutts of Law, to repel the
presumption of the legitimacy of a child so circumstanced 2

s Then the Judges being agreed in their opinion, in answer to the said
questions propounded to them, the Lord Chief Justice of the Court of Com-
mon Pleas delivered their unanimous opinion upon the same, as follows 1 —

“ That in every case where a child is born in lawful wedlock, the hus-
band not being separated from his wife by a sentence of divorce, sexual
intercourse is presumed tokave taken place between the husband and wife,



“tintil that presumption is encountered by such evidence as proves, to the sa-
tisfaction of those who ate to decide the question, that such sexual inter-
course, did not take place at any time, when, by such intercourse, the hus-
band could, according to the laws of nature be the father of such child.

« That the presumption of the legitimacy of & child born in lawful wed-
lock, the husband not being separated from his wife by a sentenge of di-
vorce, can only be legally vesisted by evidence of such facis or circum-
stances as are sufficient to prove, to the satisfaction of those who are to de-
cide the question, that no sexual intercourse did take place between the
husband and wife, at any time, when, by such intercourse, the husband
could, by the laws of nature, be the father of such child. Where the legi-
timacy of a child, in such a case, is disputed, on the ground that the hus-
band wae not the father of such child, the question to be left to the jury
is, whether the husband was the father of such child > and the evidence to
prové that he was not the Father, must be of such facts and circumstances as
are sufficient to ptove, to the satisfaction of a jury, that no sexual intercourse
took place between the husband and wife at any time, when, by such intera
course, the husband could, by the laws of Nature, be the father of such child.

« The non-existence of sexual intercourse is generally expressed by the
words ¢ non-access of the hushand to the wife ;' and we understand those
expressions as applied to the present question, a8 meaning the same thing,
because in one sense of the werd ¢ access,’ the husband mey be said to have
nccﬁ to his wife as being in the same pleces or the same house ; and yet,
under such circumstances, as instead of proving, tend to disprove, that any
sexual interconise took place between them.”

So when death has to be proved, the proof cannot be shifted by
pleading that the party is nof alive. See Doe v, Nepean.@  There
it was held that

“ A person who has not been heard of for seven years, is presumed fo be
dead, but there is no legal presumption as to the time of his death. The
fact of his having been alive or dead at any particular period during the
seven years, must be proved by the party relying on it."” (%) ;

§ 591. 8o in eriminal prosecutions ; on the same ground, the prose-
cutor must prove all that is necessary to attach penal consequences,
although, in order to do s0, he must have recourse to megative evi-
dence, for he seeks to affect the status of the individual. Whenever
the proof of the negative is esseutial to support a party’s claim, he
must prove that negative. Thus if A. claims as heir to hus brother

{a) 6. Barn.and dd. p. 86.
(6) See this case affirmed on Error, 2 M. and V. 894
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B, hemust wot only prove his brother’s desth, but also that he left no
issue. See Morley’s Digest, N. 8. Tit, Ev. cases, 128, 129, 133, 187.
& The onus probandi of exemption from rent lies on the defendant.  Gho-
sain Doss v. Gholam Moheeoodden and another. 28th Jan, 1846. S, D. A,
Decis. Beng. 20.—Reid; Dick, and Jackson. Bulrame Punda and another
v, Sheith Gool Mohumud. 28th Jun. 1846, 8. D. A. Decis. Beng. 25,
Reid, Dick, and Jackeon, Koose Chuckaghuttee v. Sheikh Ghool Mohvmud.
98th Jan. 1846, 8, D. A. Decis. Beng. 27.—Reid, Dick, and Jackson.

¢ The onus probandi of exemplion from enhanced rates, claimed by a
Talookdar, not of the nature specified in Sec. 51, of Reg. VIIL, of 1793,
rosts with him. Kali Das Neogee v. Dyanath Rase and others.—10th Aug,
1847. 7 S. D. A. Rep. 378, —Hawkins. Nubboo Komar Chowdhres and
others v, Ishwur Chundur Chuckérbutlee and olhers. Tth June 1848. 8. D.
A. Decis. Beng, 515.—Tucker,

% Where the plaintiff sued for arrears of rent, and the defendant pleaded
dispossession of the lauds, and payment of the full amount due by him; it
was held, that such pleas being special, the onus probandi vested with the de-
fendant.  Joydeb Surma v. Lukheenurain Deb. 8th March 1848. 8. D. A.
Decis. Beng. 142.—~Tucker and Hawkins.

4 {n cases where a claim is preferred on general unquestionable grounds,
such asinheritance, and the defendant pleads a special ground, the burthen
of proof is on the defendant,” Kummul Munnes Dillea v. Kishen Munnee
Dibbea. 12th July 1849. 8. D, A, Decis. Beng. 286.—Dick, Barlow and
Colyin.”

§ 592. When a legislative enactment contains a proviso or an
exception, within which a party seeks to bring himself or another, he
must prove the circumstances which bring him or that other within
the exception. The technical rule is this ; when a statute i #he en-
acting clause containe an exception and fixes a penalty, then the party
seeking to criminate another under that statute,is bound to show that
the case does not fall within the exception : but when there is no ex-
ception within the enacting clause, bat in another distinet and separate
clause, or even if it be in the same section, but be not incorporated
with the enacting clause by words of reference, the onus probandi
is shifted. 1t is not then necessary for the presecutor to do more
than show that the party whom he arraigns has been guilty of the
crime in the enacting clause : and it is for the accused to show that
the independent exceptive clause takes his case out of the danger of
the law.
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“Thus in the case of Spiers v. Parker ©) we have an illustration of
the first rale. There it was held that '

“The exceptious in' the enacting clause of a statute, which creates an
offence and gives a penalty, must be negatived by the plaintiff in his decla-
ration. . Not so, where it is by a subsequent proviso.”

And the case of R.v. Hall@ affords us an example of the latter.
There it was ruled that

« Where the prosecutor is not obliged to negative the exceptions in a
statute, and negatives some of them only, that part of the information will be
rejected as surplusage.”

¢ 593. Soin an action on & contract, if the promise is not abso-
lute, but contains any qualification, the plaintiff must prove that the
defendant does not come within the qualification. For instance, where
a carrier has undertaken to carry goods safely, fire and robbery ex-
cepted ; or where a horse has been warranted sound, except as to a
kick on its leg; or in the ordinary case of marine policies of insur-
ance, when the underwriters provide for their own immunity in cer~
tain confingencies. :

§ 594. Tt has been said that when the means of proof are peculiar-
ly within the knowledge of the defendant or prisonvr, a general sense
of convenience shifts the burthen of proof ; as for instance where a
hawker or pedlar stands charged with trading without a license, it
is easy for him to produce his license,(9 and so end the discussion,
whereas it might throw the most serious impediment in the way
of the prosecutor if he were bound to prove that the hawker was
not licensed. So in an action for practising as sn apothecary
without a certificate, the defendant must produce his certificate.
S0 on a charge of selling ale without a license : so in many old
cases upon the game laws for shooting without a qualification :
and no doubt the rule is of general application ; so in R, v. Zurner,(f)
per Bayley, J.

«1 have always understood it to be a gemeral rule, that if a negative
sverment be made by one party, which is peculiarly within the knowledge

() L T. R p. 144
(@) 1 7. R. 320,

¢) The following extract from the judgment of the C. Justice in the Commonwealth
L2 (g‘}mm'a Pecher, 374, (U, 8.) is to be read with interest.

¢ The last exeeplion n ry to be considered is, that the court ruled that the prosecutor
need give no evidence in sapport of the negstive averment, that the defendant was not duly

() 5 M. and §. 211.

L.
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of the other, the party within whose kaowledge it lies, and who asseris the
affirmative is to prove it, and not he who avers the negative.” e
But perhaps the safer exposition of the rule, and that to which the
modern authorities lean is this, that the party charged, shall not in
the first instance be called on to produce his license, &c. but that
when substantive evidence has been produced, sufficient to show that
he is liable to punishment or penalty, it shall not be incumbent on
the plaintiff or prosecutor {o prove the fact immediately within the
adversary’s knowledge ; and that if the adversary does not then choose
to prove his own immunity by means which are, or ought to be, with-
in his immediate power, the plaintiff or accuser shall not be defeated
by his not having proved thefact of want of license, &o., but the judge
in deliberating on the weight of evidence against the party charged,
will consider how far for the charge has been brought lome to him ;
and of course the fact that he has not produced that proof of his im-
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¥ licensed, thereby throwing on him the burden of proving that he was licensed, if he intends
] to rely on that fact by way of defence. The court entériain no doubt, that it is necessary
f 0 aver in the indictment, as a substantive partof the charge, that the defendant, at the time
il of selling, wes not duly licensed. How far, and whether under various circumstances it is
necessary to prove such negative averment, is a question of great difficulty, nponwhich there
Are conﬁyicting authorities. Cases may be suggestod of great difficulty on either side of the
goneral question,  Supposs under the English ganie laws, an usqua ifled person prosecut-
ed for shooting game without the license of the lord of the manor, and after the alleged
offence and before the trial, the lord dies, and no proof of livense, whieh may have been by
parol, can be given ?  Shall he be convicted for want of such aflirmative proef, or shall the
prosecution fail for want of proof to negative it? Again, suppose under the law of this Com-
monweslth it were made penal for any person to -1l goods as a hawker and pedlar without
& license from the select men of some town in the Commonweulth. Suppose one prosecuted
for the penalty, and the indictment, as here, contains the negative averment, i at he was
not duly licensed.  T'o su rort this negative averment, theselest men of more than three
hundreﬂ towns must be cﬁ ed. It may beeaid, that the difficuliy of obtaining proof isnot
10 supersede the necessity of ity and enable a.party having the burden to aneeeed without
proof, This is true; but when the proceediug is upon statute, an extreme diffioulty of ob-
tining proof on one side, amounting nearly to impractieability, snd great faeility of fur-
nishing it on the other, if it exists, leads to u strong inference, that such course Was not jn-
tended by the legislature o be required. It would no doubt be competent for the legislature
0 to frame a statute provision, as to hold a party liable to the pemalty who should rot pro-
. duce « Jlicense,  Besides, the common law rules of evidence are founded upon good sense
3 and experience, and adapted to practical use, and ought to be applied as to uccomplish the
E purposes for which they were framed, But the court huva not thought il necessary to de-
cide the general question ; cases may be affected b{ special eircumatances, giving rise to dis-
tinetions upplicable to them to be considered ag they srise. In the present case, the court
ure of opinion that the prosecutor was bound to produce primdé faecie evidence, that the de~
fondant was not licensed, and that no evidence of that averment having been given, the
verdict cught to be setaside. The general ruleis, that sl averments necessary to constitute
the substantive offonce must be proved. If thore iy any exception, it is from necessity, or
that great difficulty, amountiog, practically, fo such necessily ; or, in other words, where
one party could not show the negative, nnd whera the other could with perfect ease show
the afiirmative. But if & party is licensed as a retailer under the statutes of the Common-
wealth, it must hava been done by the county Commissioners for the connty where tha
cause is tried, and within one year next ;;)revioun to the alleged offence. The county Com-
missioners have a olerk, and are required law to keep a record or memorendum in writ-
[ ing of their acts, including the granting of licenses. This proof is equally accessible to both
! parties, the negative ayerment can be proved with great facility, and therefore, in conformity
| to the general rale, the prosceutor onght to produce it before he is entitled to ark a jury to
i convict the party accused.'
But the rule seems seltled otherwise in other States,
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against him. Just asin the case of a man charged with theft, when
the only proof of Lis guilt is his possession of the stolen property
shortly after the theft, Here his mere possession would not superzede
the necessity of proving the fuct of the theft, &o., but when the pro-
secation had started this evidence, it would be for the prisoner to ac-
count for the way :in which he became possessed of the stolen proper-
ty.(#? The incumbency on the prisoner to give this account, and the
pressure upon him of presumption of guilt from his omission so to do,
will yary with the circumstances of each case, and will depend upon
the lapse of time between the theft and the finding of the property
in his possession, the description of the article stolen ; its question-
able identity, the place in which it was found ; and the like. The
case of R. v. Crowhurst, 1 Car. and K. 870, should be consulted
There Alderson, B. said :

“In cases of this nature you should take it as a general principle, thaft,
where a man, in whose possession stolen property is found, gives a reason-

(¢) Theugh the law raises a presumption of a man’s guilt from the recent possesiion of
stolen property unaccoynted for: yet it is to be remembered, that there is also s pre-
sumption of law in favor ofgiuvnocence; and therefore as this is pricy to the other, the
law wiil not raise the presumption of guilt, till primd facie evidence destructive of the pre-
sumption of innogence has been given. Hence the necessity of the prosecution establishing
the fact of theft, &c. By the form of criminal pleading the issue is simply not guilty. 1he
issue is not reduced, as in civil sctions, to a limited question, as for instance, not possessed,
when issue might be taken on the fact of possession.

(%) This point oecurs so m-unﬂillu erimimul practice thet it may be well (0 give here in

the form of u mote the romarks of Mr. Best, ns they will serve for & practical guide to the

pleader, though their introduction here into the text would lead too far away from the im-
linte subject under ideration. See §205—207.

“ There js une species of real evidence which from its frequent occurrence and the stress
usnally laid on it, deserves a more particalar consideration; namely, the presamption of
lareceny drawn from possession by the accused of the whole or some portion of the stolen
property. Notonly is this presumptive evidence of delinquency when coupled with other
circumsiances ; but even when standivy alone is in many cases considered to raise a pre-
sumption of guilt sufficient to east on the necused the onus of showing that he eame honestly
by I.Eo stolen preperty, and if he fail in so doing, warrant the jury in convicting him as
the thief. 7This presumption is not only subject to the infirmative eircumstances attend-
ing real evidence in genera!, but, from its constant oceurrence, and the obvious danger
of acting indiscriminately upon it, has, as it were, attracted the attention of the judges,
who have endeavored to impose soine practical limits to its operation in cases where it
constitutes the only evidence against the sccused. Aund, first, it is clearly estullished
that in order to put the d on his defence his [ ion -of the stolen property
must be recent; although what shall be deemed such must be détérmined by the mnas
ture of thd articles stolen: 4. ¢. whether they are of a nature likely to pass rapidly from
hand to hand, or of which the aceused would'be likely, from his situation in life or yoeation,
tob inuge "‘r I {; A poor man, for instance, might fairly be called to ac«
count for the possession of articles of plate, ;uweh, or rere and eurious hooles, sfter & much
longer lapse of time than if the property found on him counsisted of eclothes, or articles of
food suitable to hin condition in }rilfe, tools proper for his trade, &o. In the first reported
case on this subjest, Bayley, J.; directed on acquittal, because thy only evidence against the
¥ri.|¢nar wis that the stolen gouds, (the nature of which is not stated in the report,) were

sund in his possession after o lapse of siviesn months from the time of the lots. Where,
however, saventy sheep were put on a coramon on the 18th of June, but not missed till No-
vember, and the prisoner was in possession of four of them in Qctober, and of nineteen more
ou the #3d November, the same judge allowed svidence of the possession of both to be gives.

N1
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able account of how he came by it, as by telling’ the name of the person
from whem he received it, and who is known to be a real person,itis in-
cumbent on the prosecutor to show that that account is false 5 but if the
sccount given by the priscner be unreasonable or improbable on the face
of it, the onus of proving its truth lies on him.  Suppose, for instance, &
person were to charge me with stealing his w;a._téh, and I were to say I
bought it from & particular tradesman, whom I name, that is prémd Jucis
seasonable account, and I ought not to be convicted of felony unless it is
shown that that account is a false one.”

In the sulrequent cnse of B. v. Adams, where the prisoner was indicted for stealing san axe,
a saw, anid a mattock, and the whole evidence was that they were found in lis posses-
sion three months siter they were missed, J. Parke, J., directed an acquittal, ' And
in & more recent case of M. v. Crutienden, whsre a shoyel which had been stolen
was found about Siz or sepsns months sfter the theft in the house of the prisonsr,
who was not then at home, Gurney, B., held, that on_ 1this evidence alone, the pri:
sonet ought not to be ealled on for his defence. In R. . Pariridge, however, where the
prisoner wus indicted for stealing two ' ends’ of woollen cloth, (4. ¢, pieces of cloth consisting
oi abont twenty yards sach,) which were found in his possession ahout fwe months after
they were mistad; on its being objected that too long a time had elapsed, Patterson, J,,
overruled the objection, und the prisoner was convicted. Afterwards,in B v. Hewlett, &
prisoner was indicted for stealing three sheots, the only evidence sgainst him being that they
were found on & bed in his house three enlendar months after the theft. On thisit was ob-
jected by his counsel, on the suthority of K. v. Adams, that the prisoner ought not to be
called on for his defence; but Wightman, J., said, that it seemed’ to him impossible to lay
down any definite ru'c as to the precise time which was loo great to call on & prisoner to
give an focount of the possession of stolen property; and that aithough the evidence in the
actual case was very slight, it must be left to the jury to consider what weight they would
attach to it. The prisoner was acquitted. In K. v. Moore, where a mare w ich had been
Yost on the 17th of December was found in the possession of the prissier between the 20th of
June and the 22nd 5 July following, and there was no other #vidence sgainst him, Maule,
J., held the possession not sufficiently recent to put him on his defence. 1n dealing with
1his subject, itis to be remarked that the probability of guilt is increased by the coincidenes
in number of the articles stolen with those found in the possession of the acensed, the poss
session of one out of & large number stolon being miore casily attributable to aceident or
forgery than the possession of all. s

+ But in order to raise this presumption legitimately the possession of the stoler property
should be clearly traced to theaconsed, and be exclusiyens well as recent.  The finding iton
his person, for instance, orin a locked-up house, ropm, or box of which he kept the key,
srould be a fair ground for calling on him for bis defence ; but il the articles stolen were
only found ltying in o house or room in which he lived jointly with others acllua_ﬂx capable
with himself of having committad the theft, or an open box to which otbers hd aceess, no
dufinite presumption of his guilt could be made. An exception is said to exist whiere the ac-
cused is tie occupier of the house in which stolen property is found, who, it is argued, must
be presumed to have such control over it as to prevent anything coming in or being taken
out wishout his sanction. As a foundation for cevil responmbility viis ressoning may hs cox-
zect; but to conclude the muster of & house guilty of falony, on the double presumption,
first, sliat stolen goods fouud in the house were placed ihere by him or with his connivance,
and recondly, thut he was the thief who stole them, and thexe are no corroborating circum-
stances, is pertainly trending on the very verge of artificial convietion. f

« Indeed, there can be no doubt that, in practice, tie logitimate limits of the presumption
ander consideration sre sometimes overstepped. ™ Nothing,” remarks Bentham, * can be
more persussive than the ecircumstance of possession commonly is, when corroborated by
other criminative circumstances: nothing more inconclasive, supposing it to stand alone,
Receptacles 1may be contained one within the other, asin the case of a nest of boxes : the
tawel inn case ; the case in a box ; the box in a bureau; the bureau in a closet ; the closct
in & room ; the room in a house ; the house in a field. i’ouasuicm of the jewel, aetual pos-
session, may thus belong to half & dozen different persons at tho same time : and as to ante-
cedent possession, the number of possible successive possessora is manifestly beyond all limit,"”
Tt isin its charac er of a eircumsiance juined with others of a criminative natare that the
fact of < possession becomas really valuable, and entitied to consideration, whether it be an-
cignt or recent, joint or exclusive. But, whatever the nature of the evidence, the jury must
be morslly convineed of the guilt of the aceused, who is not to be condemued on any arkifi-
cial presumption or technical reasoning, however true and justin the absiract.”

And the lsw is well stated in East's Pleas of the Crown, vol. 2, p. 656,

¥ |t mny be laid down generally, that wherever the property of ons mag, which hias_becn

[
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‘T accordance with the principles considered in this section, of which
the possession of stolen property is one illustration, is the dictum of
Holreyd, J. in R. ». Burdeit.¢)  He says the rule in question

* Is not allowed to supply the want of necessary proof, whether direct or
presumptive, against a defendant, of the crime with which he is charged ;
but when such proof has been given, it is a rule to be applied in consider-
ing the weight of the evidence against him, whether direct or presumptive,
when it is unopposed, unrebutted, or not weakened by contrary evidence,
which it would be in the defendant's power to produce, if the fact directly
or presumplively proved were not true.” !

And the words of Lord Denman in Doe d. Bridger v. Whitehead®
are worthy of perusal :

“ 1 do not dispute the cases on the game laws which have Leen cited ;
but there the defendant is, in the first instance, shown to have done an act
which was unlawful unless he was qualified; and then the proof of qualifi-
cation is thrown upon the defendant. Here the plaintiff relies on something
done or permitted by the lessee, and therefore takes upon himself the bur-
den of ptoving that fact,  The proof may be difficult where the matter is
peculiarly within the defendant’s knowledge ; but that does not vary the
rule of law. And the landlord mighthave had a covenant inserted in the
lease, to insure at a particular office, or to produce a policy when called for,
on pain of forfeiture. If he will make the conditions of his lease such as
render the proof of a breach very difficult, the Court cannot assist him."

.

taken from him without his knowledge or consent, is found upon another, it is incumbent
on that other to Fm“ how he came by it ; otierwise the presuraption is that he obtained it
feloniously. This, like every other presumption, is strengthened, wenkeped, or rebutted, by
itant cir k , too numerous in the nature of the thing to be detailed, It will
be sufficient to allude to some of the most prominent : such as, the length of time which hies
elapsed between the loss of the property and tiéfinding it agsin; cither as it may furnish
more or less doubt of the identity of it; or asit may hawve changed hands oftener in tha
mean time; or ns it may increase the diffieulty to the prisoner of accounting how he eame by
it in all which considerations that of the nature of the property must generally be mingled.
Bo the probability of the prisoner’s having been near the spot from whence the property
was supposed to be taken at the time: as well s his conduct during the whole transuction,
both before and after the discovery are material ingredientsin the investigation. But the
bare circumstance of finding in one’s possession property of the same kind which another has
lost, unless that other can from marks or other circumstances satisfy the eourt and jury of
the identity of it, is not in gencral sufficient evidence of the goods havirg been feloniousiy
obtsined. Though, where the fact is very recent sons to afford rensonable presumption thst
the property could not have been ucquired in any othér manner, the court are warranted in
c:mel;uding:t is the same, unless the prisoner can prove the contrary. Thus a man being
ound coming out of another’s barn ; and upon search, corn being found upon bim of the
same kind with what was in the barn, is pregnant evidence of guilt, . > A
** So persons employed in earryin mgnr and other articles from ships and wharfs have
often been eonvicted of larceny at the O, B., upon evidence that they . wers detected with
roperty of the same kind upon them, recently upon coming from such laces, although the
dentity of the pro!perty, aa belonging to such and sueh persons, could not otherwise be proved.
But this must at lenst be understood of articles like those abovementioned, the identity of
which isnot oapable of atrict proof from the uature of them,' ‘ \
{0) 4 B, and Al 140,

(%) A.and B, 671,

14
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§ 095. , When a party seeks to avoid responsibility for an act on
aocount of some exceptive circumstance, e must prove that exceptive
ciroumstance. Here the affirmative is clearly on bim. As for in-
gtance in an action against a police officer for arrest and false impri-
sonment, or in any case wherethe defendant justifies under the autho-
rity of the law, he must prove his authority. So a party eecking to
avoid his contract on the ground that it was obtained from bim by
duress or fraud, must prove the duress or fraud.

See Morley’s Digest, N. 8. Tit. Ey. case 21.%

« It is sufficient primd facie evidence that & sale is bond fide, and not ficti-
tious, if the vendor admits the sale, though alleging it to be fictitious and
feaudulent, and the purchaser produces a deed duly vegistered ; and it is
not necessary to require the purchaser to file proof of payment. Mohun
Singh v. Kunhya Lal Jah and others, 20th April 1850. 8. D. A. Decis.
Beng. 159, —Dick,”

In 1 Moore’s Indian Ap. p. 1, Motee Lal Opudhiya v. Juggurnath

Gurg. There

« The Court of Sudder Dewanny Adawlut having refused fo set aside a
deed of Rdxindmeh for compromising an appeal then pending from that Court
{0 the King in Council, alleged to have been obtained by fraud and duress :
held on appeal by the Judicial Committee that the onus of proving such frand
and duress lay upon the appeliant in proceeding upon his petition in the
Coutt below, and their Lordships being satisfied thatTull opportunity for
guch proof had been afforded him, confirmed the judgment of the Sudder
Court, but, under the circumstances, without costs.” 2

Seo Rajunder Narain Rae v. Bajai Govind Singh, 2 Moore’s In. Ap. .

p. 181. where it was held as follows :—

« A soluhnaniah or deed of agreement to compromise conflicling claims
entered into in the presence of witnesses and solemnly acknowledged in
Court, by parties who were mutually ignorant of their respective legal rights,
cannot afterwards be set asice upon plea of ignorance of the real facts, when
the party seeking fo avoid the deed had the means of ascertaining those
facts within hLis reach.

« Gross frand and imposition are not to be imputed upon mere suspicion,
and unlees the charge is proved, a parfy cannot be released from an agree-
ment entered into by their own solemn act.”

See Morley’s Digest, O. 8. Tit. Ev. c. 82.
« The onus of showing that a compromise has been fraudulently obtained

[
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by intimidation and false representation, is cast upon (hose who seek to im-
peach the validity of their own deed.—18." )

§ 596. The plaintif is not bound to negative the defence in the
first instance. Thus where the defence to an action on o bond is
duress, it suffices for the plaintif to prove the bond. It would lead
to great delay were he to procecd further, and endeavor {o prove (ex-
cept by the atiesting witnesses as to what took place at the execution,
i. e. the circumstances of the execution in full) negatively, that there
was no duress. The defendant may fail in establishing his defence ;
his witnesses may break down; and clearly it would have been time
wasted for the plaintiff to attack a case which falls from its own weak-
ness. But the plaintiff may generally call evidence in reply, but such
evidence in reply must be confined to negative specific facts sworn to
by the defendant’s witnesses, the proof of which Lie could not be sup-
posed to anticipate. For a plaintiff is not to be allowed to cub his
own case in halves, and prove half or a portion in his opening, and
the remainder by way of reply, if he thinks the nature of the defence
requires him to strengthen his hand. He must lay the whole strength
of his case on which he intends to rely upon before the judge when he
is in possession of the Court.

So in the great case of Rowe v. Brenton®) where the plaintif’s title
to a mine was in question, and he chose to rest his case upon evidence
of possession, it was held that he could not in reply adduce evidence of
his title.

§ 507. In addition to the substantive evidence which a party ad-
duces, he is éntitled to the aid of the comments and arguments of his
pleader. This latter method of establishing a case is called by the
Roman law®) probatio artificialis, as opposed to the evidence which is
termed probatio inartificiulis, inartificial proof.(™

) 3 M. and R. 139281,

{m) Quint. L 5. e. 8.

(n) The following remarks from Archbichop Whately’s work on Rhetorie (p. 72) may bLe
use fully studied :—

“ It is a point of great importance to decide in each case, at the oufset, in your own
mind, and elearly t» point out to the hearer, as occasion may serve, on which side the Fre.
sumplion lics, snd to which belongs the {onus probandi] Burden of Proof. For though it
may often be expedient to bring forward more proofs than can be fairly demanded of you,
it 18 nlways desirable, when this is tho case, that it should be Anown, and thet the strength
of the causs should be estimated accordingly.

X 1o the most correst use of tﬁo term, o * Presnmption’ in favor of any supposi-
tion, menns, not (as has boen sometimes erroneously imagined) a preponderance of proba-
bility in its favor, but, such a pre-vocupation of the ground, as implies that it must stend
El till some sufficient roason s adduced sgainst it j in short, that the Burden of proof
¢8 on the side of him who would dispute it.

14
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2. Quantity of proof.

§ 598. This is the second proposed head of the present enquiry.
Let us consider first what need no¢ be proved.
1st.  Proof need not be offered of that of which the Court is bound
to take judicial notice : see ante § 444 for it would be su-
perfluous : and the maxim of the law 3 lex non requirit ve-
rificare quod apparet curie. The law requires no proof of
that which is apparent to the Court, ' '
2nd. No proof is required of that which is admitted by the op-
posite pleadings (see ante § 555.)
, 8rd. No proof is required of what the opposite pleader may ad-
f wit in Court, or before hand by agreement for the purposes
of the trial. -
4th. Where in the pleadings superfluous matter has been set
forth, it need not be proved, so that the residue forms a
legal cause of action or defence. Uiile per inutile non vi-

“ Thus, it is a well known principle of the Law, that every man (including a prisoner
brought up for trial) is to be presumed innocent till his guilt is established. This doesnot, of
course, mean that we are to Zake ,fnr granted he is innocent ; for if that were the case, ho
would be entitled to immediate liberaiion : nor ddes it mean that it is antecedently more
likely than not that he is innocent ; or, that the majority of those brought to trial are so.
It evidently means only that the ** burden of proof” lies with the accusers ;—that he is not
to be colled on to prove his innocence, or to be deait with as a criminal till he has done so;
but that they are to bring their charges against him, which if he can repel, he standsacquit-

ed. =

* Thus ngain, there isa ' presumption’’ in favor of the right of any individuals or bodies
corporate to the properly of which they ave in aetual possession, This does not mean that
they are, or are not, likely to be the rightful vwners; but merely, that no man is to be dis-
turbed in his possessions ill some claim against him shall be established He is not to be
ealled on to prove his right; but the claimant, to disprove it; on whowm consequently tho
* Lurden of proof™ lies.

‘* A moderate portion of common seuse will enable uny one to perceive, and to show, on
which side the Fresumption lies, when once Lis atiention is called to this question : though,
for want of attention, it is often overlooked ; and on the determination of this question the
whole charscter of a diseussion will often very much depend. A body of troops may be per-
fectly adeguate to tho defence of u fortress against any attack that may be made on it; and
yet, if, ignorant of the advantage they possess, they sally forth in the open field to encounter
tlie enemy, they may suffer a repulse. At any rate, even if sirong enough to act on the of-
fensive they ought siill to keep possession of their fortress. In like manner, if you huve the
“ Presumption " on your side, and can but refue all the axguments brought against you,
you have, for the present at lesst gained a victory : but if you abandon this positivn, by suf-
fering this Presumption to be forgotten, which is in fact leaving out one of, perhaps, your
slrongest arguments, you may appear to be muking a foeble attack instead of & triumphant
defence.

“Such an obvious case as one of those just stated will serve t» illustrate this principle.
Lot any one imagine a perfectly unsupported accnsation of some offence to be brought against
himself; and then let him imsgine himself —inatead of reElying (as of course he would do)
by a simple denial, and & defiance of hisacouser to prove the charge,—setting himself to es-
tablish a negative,—taking on himself the burden of proving his own fanocence, by collect~
ing all the circumstances indiestive of it that he can muster; and the result would be in many
cases that this evidence would fall far short of establishing a cortainty, and might even have
the effect of raising a suspicion against him ; he having in fact kept out of sight the import-
ant circumstance, that these probabilities in one scale, though of no great weight perbaps in
themselves, ure to be weighed against absolutely nothing in tho gther toale,”’

L
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tiatur,  The esseutial is not vitiated by the unessential ;
surplusage need not be proved.(@

§ 599. Having shown what need not, we now come to show what

must be proved.
" §600. The respective issucs are to be proved ; but the proof must
be confined to the issue; for the judge’s province is to determine
secundum allegata et probata, according to what is alleged and what
is proved, that is with reference both to the pleadings and the evidence.
To admit proof of what is not pleaded and taken issue on, would be to
encumber the record with evidence of something not allegatum.

See Reg..i_{v. of 1816, Sce. X. ¢l 3-—4. and C. O. 8. U. 25th March
1853, See Morley’s Digest, N. 8. Tit. Or. Law, c. 131,

« Warrants in execution of former convictions are not to be brough t for-
ward as evidence for the prosecution ; but, after conviction, due weight is
to be given tothem in awarding punishment. . Case of Hur Patell Bin Chind
Patell. 27t July 184& S. F. A. Rep. 255.—Hutt & Grant.”

§601. Soin an action for assault, when the defenceis “ not guilty,”
the defendant will not be allowed to show that the plaintiff commit-
te@®he first assault, which in lzw would justify the defendant’s con-
duct ; for his plea of not guilty, only putsin issue the faet of assault-

‘ing ; and if he were to give evidence of the plaintiff having struck
first, he would thereby be giving evidence of something  non allega-
{um : had he relied on this defence, he should have pleaded the facts :
i, e., though it is true that he struck the defendant, yet he struck in
his own defence, having been first assaulted—or as it is called, son
assault demesne. The like law is of the case where the defendant
justifies the battery in defence of his possession—using no more force
than was necessary to oust the plaintiff, or * moiliter manus imposuit,”
as the plea is termed.

§ 602. It follows from this rule, that evidence of collateral facts is
generally speaking not to be received. As for instance, in an action for
not supplying the plaintiff with good beer, the defendant could not
show that he had supplied ot/er parties with good beer.

{0} The practice of the Gompary's Courts, whereby the judge fixes the issues, will afford
niuch wsistance to the pleader : buta judge may fix an immaterial issue  The pleader
should object to this, See 8, Proceeding Mules, 1st July 1855.  Title Ist hearing on the wmerits
rule 19, Seo Moriey's Digest, N. 8. Tit. Ev.c. 14

**‘The Court isto record the points to be established vespectively by the partics ; and
Baving done that, itis for the perties to produce the cvidence in support or refutation of
sudh points ; but no pariy ean ba allowed to plead as an exense for neglecting to file evidence,
that the Court did not specifically call for it. Coluille and others v. Denneit and others,
Yih Jan. 1849, B D, A Decis, Deng. 13.—Hawkins,

L
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§ 603. Evidence of the character of a party is generally not receiva-
ble, except when it is put directly in issue, as in an action for defama-
tion, or onatrial for any erime ; and the character of the prosecator may
become o material question in a criminal trial ; as for instance: the
character of tho prosecutrix for chastity, or the reverse, on & charge of
rape. It is true that o prostitute may be raped, but the probability
of the charge ought to be very much weakened by showing that she
had formerly been connected with the prisoner, with other men, or
had welked the streets and the like. See Robin’s case,(®)

« The prosecutrix having denied on cross-examination that she was nc«
quainted, or had had connection with several men named, and shown to her

at the time she was questioned, the counsel for the defence pr_pfje?led to call :

these persons to contradict her. Their evidencs was ohjectéd.té ‘a8 inad-
missible, and Hodgson's case, was cited, Coleridge, J., after consulting
Erskine, J., said that neither he nor that learned judge had any doubt on
the question. Tt is not immaterial to the question whether the prosecutrix
has had thiz connection against her consent to show that she has permitted
other en to have connéetion with her, which on her ¢ross-examination she
has denied. The witnesses were accordingly examined, and the prisoner
was acquitted,”’ ] i “&1
Whero evidence of character is admissible, it must be of a general
nature, €0 as to show what reputation the person bore among his
neighbours. In civil cases, character is of importance only where it
affects the amount of damages, as in actions for libel, where the ex-
collence or the contrary of the plaintiff’s character previous to the
defamation is matter for consideration, in determining the amount of
injury the plaintiff has received and the consequent compensation to
which he is entitled. But in actions on contract it clearly matters
not whether the plaintiff has suffered damage from a good man or one
of indifferent character : the question is the amount of loss which the
breach of the contract has occasioned. Nor can the plaiutiff’s charac-
ter in such & question affect the decision any more than that of the
defendant. But in eriminal cases, the prisoner is'alwaya permitted
out of motives of humanity to call witnesses to his character. The
prosecuton may not call witnesses to show the prisoner’s bad character
in the first instance, but he may do so in reply, when the prisoner on
his defence calls witnesses to character whom it is important to the pro-
secutor to rebut. It may be remarked here, that where the facts are

(p) Moo, and R, 512.
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i
““clearly bronght home to the prisoner, his character can have no weight
in determining on his guilt or innocence of the particular charge un-
der investigation, Wherg the facts remain in doubt, evidence of cha-
racter may give the measuring cast in the prisoner’s favor. Though evi-
dence of character will not, except in such cases, have any influence
on the question guilty or not guilty, it is always worthy of considera-
tion when the amount of punishment or seutence is before the Court.
See Taylor, § 258. o
.. *““The enquiry, too, must be confined, except where the intention forms a
material ingredient in the offence, to the general character of the prisoner,
and must not condescend fo pasrticular facts; for although the common re-
putation, in which a person is held in society, may be undeserved, and the
evidence in support of it -must, from its very nature, be indefinite, some in~
ference, varying in degree according to circumstances, may still fairly be
drawn from it ; since it is not probable that a man, who has uniformly sus-
tained a character for honesty or humaenity, will forfeit that character by the
commission of « dishonest or a cruel act. But the mere proof of isolated
facts can safford no such presumption. °*Nome are all evil) and (he most
consummate villain may be able to prove, that on some occasions he has
acted with humanity, fairness, or honor.  In all cases, too, when evidence
is a,_gmitted touching the general character of the party, it ought manifestly
to bear reference to the nature of the charge against him ; as, for instance,
if he be accused of theft, that he has been reputed an honest man ;—if of
treason, a loyal one. Subject to these observations, evidence of the defend-
ant's general good character is admissible in all prosecutions, whether for
felony or misdemeanor.”

§ 604. Evidence of character is receivable to impeach or support
the wveracity of witnesses @ for it is never immaterial to the judge to
have the real character of the witnesses, on whose story he is to found
his judgmont, as fully before him as possible.

§ 605. But when a collateral fact is material to the proof of any
issue, as when the fuctfum probandum is not susceptible of direct proof
(see ante § 105) evidence of the collateral fact is necessarily ad-
missible. Whether such a fact is material, or is so completely colla-
teral as to be ontirely beside the issue, is a question which it is the
province of the judge fo decide ; and this is often a question of great
nicety. ‘Where a pleader offers in evidence a fact which is apparent-
ly collateral, it is frequently admitted, on his pledge or undertaking
that he will subsequently show its relevancy. Because thejudge does
not know the details of proof by which the pleader secks to establish

ol
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his ease; whereas the skilful pleader proceeds on some predetermined
plan of action ; and thus it may happen that the bearing of a fact
may nof strike the judge at the moment ofyits introduction, notwith-
standing its relevancy may become afterwards apparent, in connexion
with facts subsequently proved. Hence credit is given to the pleader ;
but he must be cautious not to abuse his trust, and if he fails to re-
deem his pledge, the evidence already received, I conceive, ought to be
struck ouf of the record ; at any rate it should not be allowed any in-
fluence when the judge is considering the weight of evidence.

§ 606. In criminal cases it is still more stringently the rule to ex-
clude evidence of offer circumstances than that which is the imme.
diate subject of enquiry : as for instance of otker thefts, &o. Tt is
frequentlyithe practice of a policeman to blurt ont that the prisoner
is “ an old offender,” which should never be permitted, until afler
the question of guilt has been established. It is evidence of charac-
ter, in point of fact, and of other distinct offences. It may be of im-
portance when determining the sentence.

§ 607. Butin crimes, the essence of which consists in guilty know-
ledge, es when a man is charged with having uttered false coin, the

question whether he did so with a guilty knowledge of the character
of the coin is material, and the proof of other utterings by him about
the same time, or his possession of other base coins at the time of his
arrest, will be admissible to prove his guilty knowledge. Suppose a
man is arrested in a public bazaar on a charge of having paid for ar-
ticles purchased at a particular shop with counterfeit coin, proof might
be brought that he had done the same at other shops in the vicinity,
pud the fact that other counterfeit coins were found upon him at
the time of his arrest would also be cogent evidence against him.
The law is the same with regard to uttering forged nofes and other
instruments. In Whiley's case,9 Heath, J. thus lays down the
law : '

% The charge in this case puts in proof the knowledge of the prisoner ;
and as that knowledge cannot be collected from the circumstances of the
transaction itself, it must necessarily be collected from other facts and eir-

cumstances.”
So also on a charge of receiving stolen goods, where the gist is the
knowing them to be stolen, proof of other articles found in the posses-

(¢) & Leach C. €, 983,



i

A

o of the prisoner is receivable to bring home the guilty knowledge.

So in Dunn’s cage.(r)

“ Where upon an indictment for receiving, it appeared that the articles
had been stolen, and had come into the possession of the prisoner at seve-
ral distinct times; the judge, after compelling the prosecutor to elect upon
which act of receiving he would proceed, told the jury, that they might
take into their consideration the circumstance of the prisoner having the va«
rious articles of stolen property in her possession, and pledging, or otirer-
wise disposing of them at vavious times, as an ingredient in coming to a
determination, whether when she received the articles, for which the pro-
secutor elected to proceed, she knew them to have been stolen.”

§ 608. So where the gist of the crime is the infent with which the
act was done, evidence of other aets tending to prove the intent is ad-
missible. Soin Coké's case(®) where the prisoner was charged with
maliciously shooting at A, evidence was received of the prisoner hav-
ing shot at the prosecutor a quarter of an hour befare the shooting
with which he stood charged. o on the trial of Campbeil for mur-
der, before the Madras Supreme Court, at the third Sessions of the year
1850, evidence was received of his having shot at other fishermen on
the river from his house on previous occasions. So on a charge of
sending a threatening letter, other letters of a similar character sent
by the prisoner are admissible. So on an action for libel, other libels
may be proved to show the animus of the defendant. On the same
principle former menaces, old grudges, &, may be proved against the
prisoner on a charge of murder.

§ 609. It is sufficient if the swlstance of the issue be proved : that
is to say, the real substantial question raised between the parties.
Thus in an action against a gaoler, police officer, &c. for permitting
voluntarily the escape of a person in his custody, it is sufficient to
show a negligent escape. So in a suit for an agcount, it is sufficient to
prove the liability of the defendant to account to the plaintiff, as for
instance, his receipt of funds as trustee, or agenf, without going into
the items of account. A decree for the account follows as a matter
of course. And the items will then have to be proved in order to
 atrike the balance. See Macpherson’s Procedure, p. 232.

€< Xt is not necessary t:ur the plaintiff, however glrong his case may be, to

) 1 Moo, C.C.150.
(1) Ruse, and Ry, 631,
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allege or to establish more than what is requisite to entitle him to the de-
exee which he seeks. ' o

“ Thus when the suw is for an account, and the account is of a kind swhic
must be referred to some Officex. for special investigation, all the evidence
that need be adduced at the hearing is that which proves the defendant to
be a party liable to account to the plaintiff ; and then the decree to account
follows of course.”’

§ 610. Soif a defendant pleads two matters, each of which isa
complete defence,*) such as denial of the fact, justification, excuse, &e.
it will be sufficient for him to prove only one or more of such issues.
If for instance in an action of trespass by A.against B. the pleas are
first @ right of entry in B., and secondly entry by leave and license
of A., proof of either issue will be sufficient.

§ 611. Buttoreturn to proving the substance of a particular issue ;
in oriminal trials a man charged with burglary,(® may be convicted
of theft, if the proof of burglary fails. So a man charged with mur-
der may be convicted of manslaughter : so again on a charge of theft,
it is sufficient to prove the theft of any one or more out of the en-
tire articles stolen ; for omne majus continet in se minus, the greater
ever contains the less. So an indictment for poisoning by arsenic; is
supported by proof of administering any poison of an irritative cha-
racter. operating to the destruction of life in the same way as arsenic.
Thus proof of corrosive sublimate would sustain such an indictment,
though proof of laadanum would not.(») So where it is charged that
death was caused by aknife, proof of death by any cutting iustrument
will suffice, but death by a club would not. And so when death is
charged to have been caused by & blow from a stick, proofof a blow
from @ stone will support the indictment.() So on an indictment for
forgery, uttering, or obtaining goods by falee pretences, it is not now®

necessary to prove an intent to defraud ¢he prosecutor or any particu-

lax person, but proof of an intent to defraud generally is suificient.

(/) Ohsérve thisis an instance of proving only one of seversl issues, not of proving a
portion only of eue issue,

) Breaking into 8 dwelling house and larceny thexein, between the iours of 9 p, o, apd
6 i. 3. Bes Act XXXI1. of 1833, See. XI. )

(1) On the charge of Daubeny for murdex beforo the Supreme Court, the indictment luid
the poisoning by laudanum ; and the Grand Jury is undewstood to lheve thrown out the
Bil) fuz swunt of proof of thatspecific poison having been admimistered, Ttis conceived that
symptoms attributable to the presenes of any poison soting on the body in the sume way &3
laudanum, would have warranted the finding a true bills

(x) Now by Aot X VL. of 1852, (applicable to 1. M.'s Courts only). See, IV, provides
that the mesns by which the injury was inflict¢d need not be specified in am indictment for
murder or mansiuughter.

(y) Bee Ibid, Sec. VIII,
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§612. Yet if the substance of the issue be not proved, it will be fa-
tal to the party on whom the proof of the issue lies, for there will be a
material variance between the allegata ot probetu the pleadings and
the proof, and judgment is always to be given according to ot/

Thus Macpherson writes of the Procedure of the Mofussil Courts in
this respect, page 255.

* It is not only necessary that the substance of the case set up by a party
should be proved ; it must be essentially the same case, and not a different
case ; for the Court will not allow a man to be taken by surprise by a case
proved on the other side, which, though plausible in itself, is substantially
different from that which was set up in the pleadings. .

“ There must be a direct and real conformity, though not perhaps a mi-
nute literal conformity, between the proofs and the pleadings ; parties who
come for the execution of agreements must state them as they ought to be
stated, and not set up titles which, when the cause comes to & hearing, they
cannot support.

“ Thus a party should not set up & general title, such as inheritance, and
then seek to recover under a particular deed merely.

¢ YWhere the plaintiff sues on a special ground, such as an conomuttee puir,
or deed granting power to adopt, the judge should confine himself to the
infeﬂtigaﬁbn of that point only ; and, on its not being established, he should
simply dismiss the suit.” He should not decree any portion of the propeity
in stit, on a ground totally different from that on which the claim was pre-
ferred,—that is to sdy, upon the general right of inheritance, when the elaim
was founded on right to adopt, which was rejected as invalid.

¢ A party cannot be allowed to prove facts inconsistent with hiz case as
stated in the pleadings. 1t must be decided with reference fto the allega-
tions upon.which he has himgelf rested it ; and when his averments have
been of an original and exclusive right and unbroken possession on his part,

‘mo presumptions of his having acquired the property by purchase or in any

other manner can avail him.

““ In coses where the burden of pioof rests manifestly upon the plaintiff,
if the plaintiff do not establish the special grounds on which he comes into
Court, there is no necessity to investigate the grounds upon which the de-
fence rests.

“ When a man ndvances one set of claims and establishes another, judges
ate very ofien tempted to take irregular courses for the purpose of saving
further litigation, But it is reasonable and just that the right of parties li-
tigating should be decided sccundum allegaia et probata : and attempts to
reach the supposed equity of each case by departing from the rules which
Lave been established for the purpose of maintaining and administering jus-
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tice, generally lead in the particular cases to results, which were never con-
templated, and introduce disorder, uncertainty and confusion into the gene-
ral practice of the Courts.”

§ 613. Hence we may lay it down as a general rule that a party
shall not recover upon one title by his pleadings and another by his
proof. The same law prevails as to defence.

So where a party sues another upon a contract, the contract, when
proved, must correspond with the effect of the contract as alleged in
tbe pleadings. For example, in an action on a breach of warranty of
a horse, alleged by the plaintiff to have been * warranted sound,”
proof that the warranty was, except as to a kick on the leg, would not
support the plaint. (See ante § 593).

Hence a material alteration in an instrument when produced con-
stitutes such a variance from the allegation of the contract, that the
party cannot recover. The law secks to repress all such fraudulent
acts ; and in thenote to the great case of Master v. Miller,® the whole
of the authorities will be found collected. The placitum of Masier
0. Miller is as follows :—

« An unauthorized alteration of the date of a bill of exchange, after ac-
ceptance, whereby the payment wonld be accelerated, even though made by
a stranger, avoids the instrument ; and no action can be afterwards brought
upon it, even by an innocent holder for a valuable consideration.”

Alterations in the date, sum, or time of payment, or the insertion of
words authorizing transfer, or expressing e value to be received on
some particular account, or an unwarranted place for payment, and
the like, are material variances. The onus of accounting for the vari-
ance, for instance, showing its bond fide charactor and the eonsent of
all partics to the alteration, lies upon the party producing the instru-
ment. ‘A party who has the custody of an instrument made for his
benefit is bound to preserve itin its original state,”’(?) says the judg-
ment in Davidson v. Cooper. “ If he omits to do so, and thus destroys
his remedy he cannot complain ; an alteration cannot be made in the
instrument except through fraud or laches on his part.” With these
principles the case of Shatt Gopaul Krishan Doss v. Nabob Klhutbut
Muik Subja Al Khan Bahadur(®) seems singularly inconsistent, The
case is indifferently reported : but the Civil Court had found that the

(=) 1 Smith’s L. C., p. 459.
(a) 13 M, and . 352.
{b6) Reported p- 43 of Madras Sudd, Rep. for the year 1855,
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Kararnamsh on which the plaintiff sued had been altered in a mate-
vial particular, and therefore nonsuited the plaintif. On appeal, the
alteration was pointed out, and the Sudder Adawlut’s judgment admits
“ that there are apparently more alterations in the deed than ove.”
The facts were shortly these. The Nabob was a ereditor of a Benares
banking-house which had a branch at Masulipatam. e wasabout to
sue the agent of the Kotee in the Masulipatam Court ; whereupon the
agent agreed to execute a Razeenamah, providing for the liquidation of
the claim by certain specified instalments. The plaintiff thereupon pre-
vailed upon the Nabob (apparently withont any consideration) and the
agent, to allow the plaintiff, who was also a creditor of the Kotee, to
include his claim in the Razeenamah. The Nabob thereupon gave the
plaintiff a Kararnamah, whereby he agreed to pay the plaintiff pro-
portionally out of every instalment he should receive from the agent
at Masulipatam. Before any instalment was paid the bank failed.
The Nabob at great expense sued the principals at Benares, and
after long litigation and appeals to the Calcutta Sudder, was declared
entitled to a dividend. The plaintiff then sued the Nabob to recover
his proportion of the dividend. The Kararnamsh was the founda-
tion of the action. The Nubob maintained that he was only liable-to
pay the plaintiff in event of receiving instalments from the agent at
Masulipatam. That he had been put to great expense in pursuing
his remedy at Benares ; and that the plaintiff had borne no share in
the expenses of that litigation. When the Kararnamah was produced,
it appeared that an alteration had been made in if, and the terms
“ or owner’”’ inserted after the word agent. Thereupon the plaintiff
was nomsuited. It was strongly contended on the argument in ap-
peal, that this was a material alteration, made while the Karar was in
the plaintifi’s possession : that it sought to make the Nabob liable
upon a totally different contingency than that stipulated by the Na-
bob :(9) that as there was no consideration for the Nabob giving the
Kararnamah, it was unreasonable that he should be made liable under
circumstances which he had never contemplated ; and that to allow a
party to recover on a forgery was holding out a premium for that
erime to the community st large. The Court threw out that there

(e) It will be observed thatthe printed judgment misconstrues the argument on this
point. It was not contended that the * alteration was introduced with a view of making
the c.oners or principals of the Kotee responsible and not merely itheir agent;" but that
the siteration was +with a view of making the defendant liable onan event not provided for
by the griginal terms of the bond,
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an equity ; buf it was answered, that a forgery could-no more be
mado the foundation of a suitin equity than of an action at law.
With all deference to the Court, it is submitted that this judgment is

ot sustainable. It may be, that had the plaintiff framed his suit dif-
ferently ; had he insisted that as the Nabob had in part recovered, in
the shape of dividend, a larger sum than he would, but for plaintiff’s
claim being included in the Razeenamah, T am not prepared to say
that he might not have had an equitable claim to a proportionate
share, upon payment of his due quota of the costs incurred in the re-
covery of the dividend. Buat when he founded his claim upon his
Kararnamah, and was proved to have forged and altered 1t, to support
the case he made, the principles in the text and suthorities, and in-
decd the plain sense of the matter, seem conclusive against his being
permitted to recover upon the altered instrument, i

Wherever a contract containsan exception qualifying the promise,
or rendering its fulfilment conditional, instead of absolute ; that excep-
tion must be alleged in the pleadings (sce ante § 593) and it must
be shown not to affect the plaintif’s case ; for if it be not alleged, the
instrument when produced will establish a fatal variance be_lgg_egn the
aflegata and prodata, e
Soa right to enter on a man’s land to take minerals, is noé?r;npporf-

ed by proof of such aright, suljeet to the payment of a compensation :
for this is & different right. ~ But the proof of .a larger right will al-
ways sustain an allegation of aless right ; for ¢ omne majus, §e.’
Thus an allegation of a right of ferry from A. to B., is supported by
proof of a right of ferry from A. to B. and back again.

§ 614. These remarks apply to actions founded upon contract.
Where the action is founded upon a tort (or wrong) it is no variance
to prove only a part of the wrong alleged. Thus in an getion of
glander, where it is alleged that the libel prefers various e]iarges,
proof of the libel containing any one of these charges will suffice.

§ 615. Whero a pleading contains an allegation of Zime, it must be
proved, whenever it is material ormatter of deseription ; as forinstance
on a charge of burglary, where it is of the essence of the crime that
the offence should have been committed between the hours of 9 p. m.
and 6 A. 3. (see ante § 611 note(v) ). So an allegation of a promissory
note bearing date on the 1st January 1856, is not supported by the
proof of & promissory note bearing date 1st July 1856. 'Thus the date
of the execution of an instrument, or the date of & contract, is material
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o a Mofussil Court, whenever it is sought to affect it by the Regula-
tion of Limitations.® See Regulation II. of 1802, Section X VIII.

§ 616. But when the time is immaterial, it need not be proved
~ as laid. Thus in trespass, the proof of a trespass committed on any
day before the filing of the plaint will suffice. Thus in eriminal cases,
proof of a theft on another day than that stated in the indictment is
safficient. But it is advisable nevertheless for the careful pleader to
state his facts as nearly true as possible.

§ 617. So also with respect to allegations of piace : when the place
is used as maiter of description, it must be proved as laid. Thus an
‘allegation of larceny in a dwelling-/ouse, is not supported by proof of
larceny ina  “vehouse, shop, or building in which nobody lives.
‘Where place must be proved in order to give the Court jurisdiction,
a variance is fatal. Thus in a trial before the Supreme Court for an
assault, if it turned out that the assault was committed on the high
seas, the indictruent could not be supported, unless it were alleged to
be within the admiralty jurisdiction. 8o in the Mofussil Courts,
place is frequently material in order to raise the jurisdiction. See
Regulation 11, of 1802, Sections V, XTI. And so where an. offence
is local, a8 a contempt in open Court, it is not supported by proof
of a contenipt of a judicial officer no¢ in Court.(®)

§ 618. An allegation of value falls under the same rule. On a trial
for theft, it is not material to prove the value of the article as laid ;
though the article must be proved to be of some value, &s there can-
not be larceny of things of no value. But in some cases value be-
comes material, as for instance on a charge of stealing in a dwelling
house above the value of 50 Rupees.(/)

§ 619. Itis a general rule that all metter of deseription must be
proved as laid. If a man be charged with stealing drass pots; he can-
not be convicted in proof of having stolen silver pots. If the maiter
be deseribed with greater particularity than uecessary, it must be

(d) The great particularity of Courts Martial in this respect is worthy of observation. Itis
correet enouglh tolay letfers, &e. with the true date; but the Court oughit to be instructed by
tiie Judge Advocate that the exact correspondence of proof in this respect is seldom weterial,
or the members are apt to become embarrnased with seraples which have no legal warrant.

(¢) See Regulation XIIT. of 1832, Section VIL I was concerned inon appeal in the
w. Jder Court, on miscellaneous petition, in & case wherein a _ilmige bad fined an officer of
Court 10 Rupees for contempt of Court, It né)paatnd that the alleged offence was committed
more than a mile from the Court, and the fine was remitted. Beivg on M. P. the case is
not reported,

({) As to these points of time and value; see Act XY]. of 1852, Section XXI. (applicable
1o Bupreme Courts only). 1
1‘

I
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“proved as laid. Tt oannot be struck out as surplusage. | In the case
above put ; it would have sufficed to charge the prisoner with steal-
ing pots, simply : and then proof of silver or brass pots would have
sufficed for his convietion. But to charge him with stealiog pots of
a description which he knows he did not take, as for instance silver or
gold pots, might mislead him as to his defence ; and if the descrip-
tion, though not essential to support the charge, be stated with need-
less particularity, the prosecutor is bound to prove it as he himself has
elected to lay it.

§ 620. So the desoription of the person is sometimes material ; as
on » charge of larceny or embezzlement by a servant. Here, it is ne-
ceasary to charge that the prisoner was & servant, for that is the gist
of the offence ; and proof that he was not, would he o fatal variance :
though he might still be convicted on such an indictment of simple
larceny ; for omne majus, &e. So of a charge of stealing a letter by
a person employed in a post office.)  And it is prudent, if not neces-
gary, to describe the person in the terms used by an Act.®

I1L.  Quaiity of Proof.

b \
§621. The fundamental rule, as already noticed, (see-ante § 89)
+o which all others are subservient, and of which the apparent excep-
Yions are but so many actual illustrations, is that the best evidence
which the case admits of shall always be produced.

§ 622. This rule does not require the production of the greatest
possible quantity of evidence ; as for instance & repetition of proof of
the same fact by various witnesses ; for in law, the testimony of one
witness, if thoroughly credible, is equivalent to that of a hundred ; and
in almost all matters, the proof of a fact may be established by a sin-
gle witness,(® except in charges of treason or perjury. Therefore,
although there may be two or more attesting witnesses fo a docu~
ment, this rale does not require that ¢/ must be called. It will be
satisfied by the production of one, or where none are procurable, by
the proof of the document aliunde. But it is framed to prevent the
jutroduction of any evidence which raises the supposition that there

s,
s
gron

SoiI I)\ct XVIL of 1837, Section XXXIII—VI. Act XVII. of 1854, Seolion LI,
LIV, LVIL
(#) On these two subjocts that evidenes should be confined to the issue, and that it is sul-
ficiont to prove the substance of the issue, the student should read Roseoe's Oriminal Evidence,
poges Bl -]14.

(i) Seo Ast 11, of 1855, Section XXVIIL
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is detler evidence behind, in the possession, or under the control of
the party, by which he might prove the same fact. Thus, depositions
only become evidence when the deponent himself cannot be produc-
ed ; because if he were produced, his vivd voce examination in open
Court, on oath, and subject to cross-examination, coupled with the op-
portunity afforded the judge of observing his demeanor, &e. offers
better means of testing and searching the veracity and credibility of
his story, than the perusal, however astute and eritical, of that story
from a mere written record of it. Thus a written document affords
the best evidence of its own contents, and the contents must be taken
from the paper, which will speak for itself, not from a copy, or the
treacherous memory of man speaking for it. 8o in Strother v. Barr,#)
Best, C. J. said :

“I seldom pass a day in a Misi Prius court without wishing that there
had been some written statement, evidentiary of the matters in dispute.
More actions have arisen perhaps from wantof attention and observation
at the timé of a transaction, from the imperfection of human memory, and
from witnesses being too ignorant, too much under the influcnee of preju-
dice, to give & true account of it, than from any other cause. There is
often a great difficulty in gefting at the truth by means of parol testimony.
Qur ancestors were wise in making it a rule that in all cases the best evi-
dence that could be had should be produced ; and great writers on the law
of evidence eay, if the best ovidence be kept back, it raises a suspicion that
if produced it would falsify the secondary evidence on which the party has
rested his case. The first case these writers refer to as being governed by
this rule is, that where there is a contract in writing no parol testimony can
be received of its contents; unless the insirument be proved to have been
lost. = It is assumed the case before us is not within this rule, and that the

1% did not give parol evidence of the contents of the lease of the pre-
sr the injury for which this action was brought. This will be found
mistake ; for the declaration states that the Plaintiffs had let these

28 to certain fenants, and that the conduct of the Defendants is in-

8 to the reversion: which the Plaintiffs have in them. This statement

~ I'be proved ; and is not the lease, which slates all the circumstances of
the t'enancy, the best evidence of them "

So in Morley’s Digest, Tit. Ev. case 153.

“Wherte a perty claimed certain property nnder a Hibeh ndmeh, and did
not produce the deed, alleging that it was lost, and giving various frivolous
reasons for such loss, he was nonsuited, with all costs against him, Zamrbne

(k) 6 Bing, p. 161,

i
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ddr of Carvalmagar v.~——. Case 12 of 1816. lMad Dec. 133.—~Scott,
Greenway & Ogilvie.” :

Thus where a contract has been rednced to writing, the instrument
is regarded as the record of the'final intention and agreement of ‘the
contracting parties, and the terms of their contract shall be taken
from the record which they have themselves appointed, not from parol
testimony of what the parties said or intended. - ]

See Starkie, p. 651, . _

“To admit oral evidence as a substitute for instruments, to which, by

‘reason of their superior authority and permanent qualities, en exclusive
authority is given by the parties, would be to substitute the inferior for the
superior degree of evidence; conjeoture for fact, and presumption for the
highest degree of legal authority ; loose recollection, and uncertainty of
memory, for the most sure and faithful memorials which human ingenuity
can devise, or the law adopt—to- introduce a dangerous laxity and uncer.

- tainty s toall titles to property, which, instead of depending on certain
fixed and unalterable memorials, would thus be made to depend upon the
frail memories of witnesses, and be perpetually liable to be impeached by
fraudulent and corrupt practices.” i3

Thus, wherea boad is in its terms absolute, parol evidence cannot be
admitted to show that it was infended to be conditional, or to oporate
merely as an indemnity. Analogous fothis, is the case of Syed Hamed
v. Kerakoose and Atkinson before the Supreme Court. There the plain-
tiff filed his bill to compel the defendant to carry out the trusts of a
creditor’s deed, of which the defendants were trustees. The defendant
Kerakoose, who had refused, after accepting the trust, to proceed fur-
ther init, replied that there were certain conditions understood between
himself and the plaintiff of a preliminary nature, which bad not been
carried ouf, and that he therefore declined to act upon the trust. DBut
the trust deed itself contained no such terms, and it wes held that the
defendant could not give parol evidence of their existence.

§ 623. But this ruletouching the besfevidencehas beenmuch misun-
derstood, and it mustalways be so, until a clear philosophical judgment
and practical experience shall have settled whaf is the best evidence. It
was from a mistaken notion on this point, anover anxiety to exclude evi-
dence open to the faintest suspicion, that the English law so long refused
to listen to the parties themselves ; to witnesses pecuniarily interested ;
to witnesses convicted of erime, and the like ; and threw many tech-

Ns nical difficulties in the way of proving dogwments, where the attesting
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= witnesses, or deponents, were not procurable. It is to this that

~ must attribute the exclusion of various classes of witnesses by the laws
of other nations.() " Thus by the constitutions of the Greek Emperor,
Pagans were excluded from giving evidence altogether ; Jews from
bearing testimony against Christians ; thus in the West Indies the
evidence of a slave was not receivable against a free man ; thus the
evidence of a Hindu was not receivable against Mahomedan ; thus both
the Mahomedan and Hindu laws exclude the testimony of woman ;
thus the Roman and Mediwval Civil law regarded the testimony of wo-
man with considerable jealousy ; and drew fanciful distinctions, such
as the rule that greater credit was due to a virgin than a widow.

§ 624. Neither does the rule exclude secondary proof of an original
instrument by verbal testimony rather than by a copy.(™ For there
are no degrees of secondary cvidence.

§ 625. But it requires that the evidence should come from the pro-
per sources ; hence it requires documents to be produced from their
natural place of custody; hence it excludes evidence which clearly
shows that there is better behind ; as hearsay, while that which the
witness has heard may be told in Court by the person from whom be
heard it.

§ 626. The cbservations of Best are so clear and cogent that they

must be quoted here :

“ Confining our attention therefore to evidence in causd—it was said by
a most eminent judge in a most important case, that ‘ the judges and sages
of the law have laid it down that there is but one general rule of evidence,
the best that the nature of the case will udmit.” And Lord Chief Baron Gil-
bert, to whom principally we are indebted for reducing our law of evidence
into n system, says, * The first and most signal rule in relation lo evidence
is this, that & man must have the nimost evidence the nature of the faet is
capable of.” ¢The true meaning of the rule of law, that requires the great-
est evidence that the naturve of the thing is capable of, is this : That no
guch evidence shall be brought, which ez nafurd rei supposes still a greater
evidence behind in the party’s own possession and power.” And in another
old work of authority ; € It seems ia regard to evidence to be an incontesta-
ble rule, that the party who is to prove any fact must do it by the Aighese
evidence the nature of the thing is capable of :* and similar language is to
be found in most of our modern books. The importantrule in question has,

(@ See Best, § 63—4.
{(m) Sec Doe d. Gilberé v. Rose, ante § 573,
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however, been very generally misunderstood : partly from the ambiguous
nature of the language in which it is enanciated, and partly from its being
commonly accompanied by an illustration which has been confounded with
the ruleitself. *If’ say the books, ¢a man offers a copy of a deed or will
when he ought to produce the original, this carries a presumption with it
that there is something in the deed or will that makes against the party, or
else hie wonld have produced it, and therefore the proof of a copy in this
case is not evidence,” This is undoubtedly true, butitisa great mistake
to suppose it the full extent of the rule. Sometimes, again, it has been
misunderstood as implying that the law requires in every cage the most ¢on-
vincing or credible evidence which could be produced under the circamstan-
ces. Butall the authorities agree that this is not its meaning ; as further
appears from the maxims, that ‘there are no degrees of parol evidence,’
and ¢ there are no degrees of secondary evidence.” Suppose sn indictment
for an nssault : or, to maks the case stronger, for wounding with intent to
murder, (an offence still capital) : the injured party, though present in court,
is not called as a witness, and it is proposed to prove the charge by the evi-
dence of a person who witnessed the transaction at the distance of a mile,
or even through a telescope ; this evidence would be admissible, because it
is connected with the act-~the senses of the witness having been brought
to bear upon it ;—and the not producing, what would probably be more sa-
tisfactory, the evidence of the party injured, is mere matter of observation
to be addressed fo the jury, Again, by *secondary evidence’ is meant de-
rivative evidence of the contents of a written dooument ; and it is a principle
that such is not receivable unless the absence of the ¢ primary evidence,’ the
document itself, is satisfactorily accounted for. But when this has been
done, any form of secondary evidence is receivable : thus, the parol evi-
dence of a witness is admissible though there is a copy of the docunent,
and the probability that it would be more trustworthy than his memory is
only matter of observation.”

§ 627. Starkie thus lays down the broad rule with respect to writ-
ten instruments.®)

** Wherever written instruments are appoiated, either by the requirement
of law or by the compact of parties, to be the repositories and memorials of
truth, any other evidence is excluded from being used, either as a substi.
fute for such instraments ox to contradict or alter them.”

Ho shows that parol evidence may be offered with relation to written
instruments in one or other of these three aspects
1st. In opposition to written evidence.

(n) Page 0485,

[
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ond. Inaid of written evidence.
3rd. As independent evidence of a fact of which there may ex-
ist written evidence. :
We must now consider each of these three heads.

1st. TWhere parol evidence is offered in opposition to writien evidence.

Here its object is
1st. 'T'o supersede ;
2nd. . To contradict, or to vary ; or
3rd. To subvert, toadd to, or subtract from the wriiten evi-
dence.

§ 628. It secks to supersede. Where the policy of the law has
required the evidence of a particular fact to be in writing, the
want of such written evidence can never be supplied by cral evi-
dence, for this would be to subvert the rule itself. Thus the law re-
quires a will to be in writing ; (except in certain cases where a nun-
cupative will suffices, as of a soldier in the field,® who is inops consilit)
and if the deceased has not complied with this statutory require-
ment, no verbal testimony of his intention can supply the omission :
and though the law abhors an intestacy, he shall be deemed to have
died intestate, rather than such evidence be admitted.

§ 629. Where the law does nof require any written testimony, but
the parties have eventually agreed that there shall be a written record
of their intentions, the same principle applies.(#)

To permit points to be supplied by parol testimony, would clearly
supersede the necessity of reducing such particulars to writing. For
instance, where a promissory note on the face of it is expressed to be
payable on demand, evidence of a contemporaneous agreement that it
should not be payable till a given event is inadmissible.

So in the cese of Moseley v. Hanford, ) it was held :

* Where a promissory note is, on the face of it, made payable on demand :

(o) Bec 1 Vie. ¢ 26. 8. IX,

(p) " By the general roles of the common law, if there be a contract which has been re-
duced into writing, verbal evidence is nat allowed to be given of wkat passed between the
parties, either before the written insirument was made, or during the time that it wes in a
stato uiprepuntion, 50 a8 to add or tosubtract from, or in any manner to vary or qualify the
written contract ; but after the sgreement has been reduced into writing, itis competent to
the parties, at any time bafore bréach of it, by a new contract not in writing, either altoge-
ther to waive, dissolve, or annul the former agreements, or in_any manner to add to, or sub-
tract from, or vary or qualify the terms of it, and thus to make a new contract; which is to
be 1;{:;0&, partly by the written agreement, and partly by the subsequent verbal termas en-
gra upon what will be thus left of the written agreement.’”

Per Lord Denman in Goas v, Lord Nugent, 5 B. and Ad. 64

(9) 10 Barn, and Cr. 729,

T
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oral evidence of anagreement entered into when it was made, that it should
not be paid until a given event happened, is inadmissible.”

Secondly ; as to contrediction varying, &e. Tere parol evxdance is
never allowed to be received.

5o where upon the face of a document, a party appears to be bound
a8 principal, he cannot show orally that it was agreed he should be
merely a surety. So where a man signs as principal, he cannot in an
action against him by a third party, show that he signed only as
agent.(") 8o where a Marine Policy was effected from London to
Leghorn, it was not open to show a contemporary agreement that the
rigk should commence from the docks only. So the terms of an auec-
tion must be gathered from the printed particulars of sale, and the

A —~verbal declaration of the auctioneer at the time of sale cannot be in-

troduced, for the purpose of varying the effect of the printed condi-
tions of sale. Thus in Kickwick v. Rickardson, in the Supreme Court,
in which the plaiotift sued the defendant, an auctioneer, for a ware
ranty of & ruby ring which turned out to be glass, parol evidence of
the declaration of the defendant at the time of the sale, limiting his
liability, was refused.

§ 630. Tt may be observed that the above instances are as much
examples of the rejection of parol evidence to wvary as to' supersede
written evidence. The class of cases specified in § 628 affords illustra:
tion of attempts at pure supersession : that in § 629.0of attempts to
supersede the necessity of written evidence of a particular fact or
facts, not to supply the omission of an enfire instrument.* And in
this latter class of cases, that is to say, supersession of written testi-
mony of a particular fact, the effect must always be also to vary the
instrument.

§ 681, It is to be observed, that in the instances above given,
the documents were themselves consistent and unambiguons : but some
extrinsic independent fact was sought to be imported into the docu-
ment by parol testimony. Tt often happens however that the docu-
ment is so worded, that its meaning is ambiguous, or that though there
may be no ambiguity on the face of the document, yet that extrinsic
circumstances render the application of the document fo one of two
given states of facts a matter of doubt and ambiguity. Here are two
kinds of ambiguity, of which the sources are clearly distinet. The

ol A,

(r) Though he may show his real character in an action between himself and bLis principal,

¥
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one appears upon the instrument itself, and the ambiguity is raised
by the inherent vice or defect of the language used ; it is patent to
all thre world, and therefore it is called Pafent Ambiguity. . The second
kind Bowever would not be apparent to any indifferent reader, unac-
quainted with the facts ; and though the language used is unambigu-
ous, it may fit several conditions of fact equally well. Here, the am-
biguity is concealed : its source is extrinsic to the document, and it is
called a Latent Ambiguity.

§ 632. It is 2 good test of the character of an alleged ambiguity,
to put the document into the hands of a person unacquainted with the
facts; if such a one, on pernsal, points out the ambiguity, it is Putent ;
as where, in a will, an estate is left to

If he discovers not the ambiguity, but circumstances of which he has
no knowledge render the applicability of the document uncertain ;
the ambiguity is Lafent : as for instance, if a testator having fwo es«
tates named Blackaeore, leaves his * estate named Blackacre to A. B.”
or leaves his estate Whiteacre to his * Cousin William,” he in fact
having two cousing named  William.”

§ 633. The distinction is an important one ; because parol evidence
is never admitted to explain a patent ambiguity. Thusin the case put
of a will bequeathing an estate to ————, the blank can never be
supplied by parol evidence : for intention is not to be gathered from
slippery reminiscences, independent of the expressions used, but from

‘tlie expressions themselves, But the same reason does not hold good

~ with respect to the other class of ambiguities, as we shall see hereaf-
ter ; and therefore the rule does not prevail ; extrinsic evidence is ad-
missible to explain an ambiguity which is introduced by extrinsic cir-
cumstances ; and the maxim is “ quod ez facto oritus ambiguum, verifi-
catione facti tollitur.()

§ 634. But a document is not patently ambiguous because it is un-
intelligible to an uninstructed person : as the following observations
of Yice-Chancellor Wigram show.(®

* Words cannot be ambiguous, because they are unintelligible to a man
who cannot read ; nor ean they be ambiguous, merely becavse the court
whick is called upon to explain them may be ignorantiof a particular fact,

) As parol evidenco ¢s gdmissible to explain latent ambignity, this will more properly
fall under the second bead, i. e. where parol testimony is offered in aid of written evidenece,

(£) Wigram on Extrinsic Evidence in Interpretation of Wills, § 200, 1
Q
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art, or science, which was familiar to the person who nsed the swords, and
a knowledge of which ls therefore necessary to a right understanding of
the words he has used. If this be nota just conclusion, it must follow—
that the question, whether a will is ambiguous, might be dependant—not
upon the propriety of the language the testator has used, but upon the de-
gree of knowledge, general or even local, which a particular judge might
happen to possess ; nay, the technical precision and accuracy of a scienti-
fic man might occasion his intestacy,—a proposition too absurd for an argi-
ment,"”

Hence, foreign languages, terms of art, or commerce, writing in
cipher, obsolete terms, and the like, will not create an ambiguity -
Here the evidence of persons skilled to decipher, or to explain, is al-.
ways admissible. It is ambiguity in point of /uef rather than form, to
which the rule applies. -

§ 635. So again we must discriminate between dnaccuracy of ex-
pression and ambiguity, On this Vice-Chancellor Wigram wrifes as
follows :—(®) X

“ Again, a distinction must be taken between snacouracy and ambiguify 6f,
language. Language may be inaccurale without being ambiguous, and it
may be embiguous although perfectly acourate. Tf, for instance, a testator
having one deasehold house in a given place, and mo other house, were to de-
vise his frechold house there to A. B., the description, though inaccurate,
would occasion no ambiguity. If, however, a testator were to devise an
estate to John Baker, of Dale, the son of Thomas, and there were {wo per=
ons to whom the entire deseription accurately upplied, this deseriptioﬁ;q,_
though accurate, would be ambiguous. 1t is obvious, therefore, that the .-
whole of that class of cases in which an inaccurate description is found to
be sufficient merely by the rejection of words of surylusage are cases in which
10 ambiguity really exists. The meaning is certain, notwithstanding the
inaccureey of the testuior’s language.”

§ 686, Tt will always be the duty of the judge to give effect to the
torms of the document, if, by a sound reasonable construction, he can
remove an apparent ambiguity.(e)

(v) Best, page 287.

() Notwithstanding thatit is luid down in the text books thata Hindun cannot make & will,
the adyance of society has already 0 a very considerable extent introduced wills among the
Natives of India 3 and doubtless sueh dacuments will more and more prevail, as it becomes
Tieoessary to rémove the restrictions upon alienation of property. English wills may have
to beadjudicated on in Mefussil Courts, or advised on by Mofussil pleadera: and hence it
may be useful to give the genersl rules of the law which prevail for the conatrnotion of
English wills, Sorue of theso rules are of o technieal character ; others are mot applicable
10 other than English wills: but as o body, these rules convey sound principles of constroe-
t{nn for wlnt;nn i!ﬁ_;mmenu in general, I take the following summary from Jarman on

Vills, vol. 3, p. 740.
« 1 That & will of real estate, wheresoeves made, and in whatever language writlen, is
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§ 637. Thirdly, parol evidenceis sometimes offered to subvert a writ-
ten instrument ; that is to say, to show that it really never had any
legal existence ; and for this purpose such evidence is admissible ; for
Lere the objectis not to contradict, vary, &o. the terms ; but assuming
and admitting that these terms are apt and sufficient, to show that

on aecount of some fact proved a/iunde, the entire instrument is worth-
less.

construed aceording to the law of Eogland, in which the property is situste, but a will of
personality is governed by the lex demicilii. ] i

i "El : hat technical words are not nccessary to give effect to any species of dlsposition
in o will,

“ 115, That the construction of a will is the same st law and in equity, the jarisdietion
of each being governed by the nature of the subject; though the consequences may differ,
48 in the instance of a contingent remainder, which is destructible in the one case and not

‘in the other.

“ 1V, That a will speaks, for some purposes, from the perind of execution, and for
ofhers from the death of the testator ; but never operates until the lattexr period,

¢ V. That the heir is not Lo ba disinherited without an oxpress devise, or necessary im-
plication 3 such implication importing, not natural necessity, but so strong a probability,
that an intention to the contrary cannot be supposed.

# VL That merely negative words sre not sulficient to exclude the title of the heir or
next of kin, There must be an actual gift to some other definite object.

“ VII. ‘Chat all the parts of a will are to he eonstrued in relation to each other, and so
as, if possible, to form one consistent whole ; but, where several parts re absolutely irre-
coneileable, the latter must prevail.

SUNAIE - That extrinsic evidence is not admissible to alter, detract from, or add to, the
terma of & will, (though it may be used to rebut a vesulting trust attaching to a legal title
created by it, or to remove a latent smbiguity.)

#1X. Nor tovary the meaniog of words ; and, therefore, in order to attach s strained
and extraordinary sense to a particnlar word, an instrument executed by the testator, in
which the same word occurs in that sense, is not admiasible ; bui the

“X. Courts will lock at the circumstances nnder which the devisor makes his will—as
the state of his property, of his family, and the like. 3

# X1, That, in general, iroplication is admissible only ia the absenece of, and not to con-
tral, an express disposition.

“ X1, That an express and positive devise cannot be eontrolled by the reason assigned,
or by subscquent smbiguous words, or by inference and argument from other parts of the

. will'; and, accordingly, such a deyise is not affected by a subsequent inncenrite recital of, or

reference to, its contents ; though recourse may be had to such reference to assist the eon-
struction, in case of ambiguity or doubt, s

“XIIT. That the inconvenience or absurdity of & devise is no ground for varying the
construction, where the terms of it ore unambiguous ; nor is the fact, that the testator did
not foresee all the consequences of his disposition, & reason for varying it: but, where the in-
tention is obscured 'n{ conflicting expressions, it is to be sought rather in & ratioual and con-
sistent, than an irrational and inconsistent puypose.

0 X.i?. That the rules of construction cannot be strained to hying a devise within the
rulesof law ; but it seews that, where the will admits of two constructions, that is to be pre-
ferred which will render it v_niid; and therefore the court, in oue instance, adhered to the
literal language of the testator, though it was highly probable that he had written a word
by mistake, for one which would have rendered the devise void,

“# XV. That favoror disfavor to the object ought not to influence the constroetion.

“ XVI. That words, in general, are to be taken in their ordinary and grammaticsl sense,
unless a clear intention to use them in another can be collected, and that other can be ascer-
tained ; and they are, in all cases, to receive a construction which will give to every expres-
sion some effect, rather than one that will render any of the expressions invperative ; and of
two,modes of construciion, that is to be preferred which will prevent a total intestacy,

“XVIL. That, where a testator uses technical words, he is presumed to employ them in
their legal sense, unless the context clearly indicates the contrary.

“ XVIII, That words, occurring more than once in & will, shall be presumed to be used
always in the same sense, unless 2 contrary intention appear by the context, or unless the
words be applied to a different subject.  And, on the same principle, where a testator uses an
additional word or phrase, he must be presumed to have an additional meaning,

“ XIX. 'That wordssnd limitations may be transposed, supplied, or rejected, where war-
ranted by the immodiate eontext, or the gencral scheme of the will ; but not merely on a
conjectural hiypothesis of vhe testator’s intention, however reasonable, in opposition to the
plain and obyious sense of the language of the instrument,

L.
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~—/ §638. Thus for instance a written instrument roay be impeach:

on the ground of fravd in its concootion ; for fraud as before observed
(see ante § 495) vitiates every thing, and the instrument is void ab
initio : it never had any legal existonce. ¢ The fraud,” says Lord
Coke, “ doth suffocate the right;” and there would be a very poor pro-
tection against frand, if it could only be proved by writfen testimony,
a species of inconvenient record which it generally secks to escape.

§ 639. So parol evidence is admissible to show that the contract
was made in furtherance of some object forbidden by the law. See
Collins v. Blantern,( the leading case on this point.

§ 640. So it may be shown that the contract was made upon some
jmmoral consideration ; for the law will not recognize any contract
conira bonos mores.

§641. The fundamentsl principle upon which the three last rules
are based is the maxim, “ Ev turpi causd non orilur actio. No action
arises from a bage cause. And of this the maxim, i dolo malo non
oritur aclio, no action arises from a fraud ; (see § 638) and ** Lz paclo
illicito non owitur activ,” from an illicit agreement, or one which is
against the law, no action arises (see ante § 639-~40) are but more
confined expressions : in the language of Wilmot, C. J. in the
great case of Collins v. Blantern * whenever Courts of law see such
attempts made to conceal such wicked deeds, they will break away the

wholo varnish and show the transaction in their true light.” Bo again : o

—This is a contract to tempt & man to transgress the law, to do that
which is injurious to the community : it is void by the common law ;
and the reason why the common law says such contracts are void is
for the public good ; you shall not stipulate foriniquity. ~All writers

«XX. That words which it is obvious ate mis-written, (as dying twit% issue, for dying
withou? issue), may be corrected, "

“ XXI. That tie consiruction ia not to be varied by events subsaquent to the exceution ;
bat the courts, in determining the meaning of particalar expressions will look to possible
cireumstances, in which they might have been called upon to sfiiza s‘l'gni&uu_on to them.

« XXI1. That several independent devises, not grnﬂmntian]lf' connected, or united by
the expression of a common purpose, must be construed separntely and without reistion to
each other ; although it may be conjectured, from similarity of relationship, or other such
ciroumstances, that the testator hiad the same inten Son in regard to both  Theremust be an
apperent design (o connect them., i R4

WX XIIT. Thatwherea testator's intention cannot operate to its fuli extent, il shail take

effeot a8 far as possible. =
“XXLV. Thata testator is rather to be presumed to eslculate on the dispositions in his

will taking effect, than the contrary ; snd, accerdingly, & provision for the death of devisees
will not be considered as intended to provide exclusively for lapse, il it admits of any other
construction.” .

() 1 8m, L. €. 154
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fonutams of justice.”

§ 642, IMow, it may be asked then, shall & defendant who shows his
own pollution, who does not come into Court with clean hands, be al-
lowed to defend himself by showing that he himself is tainted, that he
too has been particeps eriminis, and a party to the illegal or immoral
act? Is it not a general maxim, that “ nemo allegans suam turpitude-
nem est qudiendus ¢ (See ante § 291.)

I know not how the question can be more conclusively answered
than in the words of Lord Mansfield, the same great judge who said,
as against en innocent party, * no man shall set up his own iniquity as
a defence any more than as a cause of action.”®) In Holman v. John~
son(#) he said as follows :—

% The objection, that a contract is immoral or illegal as between plaintiff
and defendant, sounds at all times very ill in the mouth of the defendant.
It is not for his sake, however, that the objection is ever allowed ; but it is
founded in general principles of policy, which the defendant has the advan-
tage of, contrary to the real justice, as between him and the plaintiff; by
accident, if I may so say. The principle of public policy is this; ex dolo
malo non oritur actio. No court will lend itsaid to a man who sounds his
cause of action upon an immortal or an illegal act. If, from the plamuﬂ:s
own stating or otherwise, the cause of action appears to arise sz turpt causd,
or the transgression of a positive law of this country, there the court says he
has no right to be assisted. It is upon that ground the court goes ; not

sor the sake of the defendant, but because they will not lend their aid to

such a plaintiff. So if the plaintiff and defendant were to change sides,
and the defendant was to bring his action against the plaintiff, the latter
wonld then have the advantage of it; for where both are equally in fault,
poﬁo!-' est conditio defendentis.”

§ 643. So it may be shown by parol evidence, that the written in-
strument has been obtained by Duress. See Broom’'s Legal Maxims,
p- 96.

“ We may, however, take this opportunity of observing, that, where such
compulsion consists in an illegal restraint of liberty, a contract entered into
by reason thereof will be void; if, for instance, a man is under duress of
imprisonment, or if, the imprisonment being lawful, he is subjected to uns
due and illegal force and privation, and, in order to obtain his liberty, or to
avoid such illegal hardship, he entexs info a contract, he may allege this

(y) Montefiori v, Montefiors, 1 W, Bl, 363.
(z) Cowp. 343,

L



318 DURESE ! INFANCY ! COVERTURE : DRUNEKENNESS, @I

duress in avoidance of the coniract, so entered into ; but an imprisonment
38 not deemed sufficient duress to avoid a contract obtained through the me-
dium of its coercion, if the party was in proper custody under the regular
process of a courl. of competent jurisdiction ; and this distinction results from
the above rule of law, execulio juris non habet injuriam."”

I have been thus particular in describing duress, because it is not
every trumpery pressure that will avoid a contract ;and it is very com-
mon to see the parties, by their pleadings in actions in the Company’s
Courts, alleging that every instrument which pinches, has been ob-
tained from them by compulsion.

§ 644, So an instrument may be rebutted by showing that the party
was affected by any other legal disability, from entering into the con-
tract : for instance ; infancy or marriage—for where the law will not
allow such parties to contract, of course their contracts can have no
effect against them,

§ 645. The law is the same with regard to insanity, idiotcy, and
intoxication. The old law with respect to this class of defences, espe-
cially the last, has undergone much change lately. It was formerly
held that a man should not be allowed to stultify himself. But now,
sce the leading ocase of Gore v. Gibson,(%) where Pollock, C. B. said,

I am of opinion that the defendant is entitled to our judgment. The
authorities on this subject are collected in Kent’s Commentaries, p. 451,
where the author observes, that, although formerly it was considered that a
man should be liable upon a contract made by him when in a state of in-
toxication, on the ground that he should not be allowed to stultify himaelfi
the result of the modern authorities is, that no contract made by a person
in that state, when he does not know the consequences of his act, is bind-
ing upon him. That doctrine appears to me o be in accordance with rea-
son and jostice. “With regard, howerver, to contracts which it is sought to
avoid on the ground of intoxication, there is a distinction between eapress
and smplied contracts. Where the right of action is grounded upon a specis
fic distinet contract, requiring the assent of both parties, and one of them is
incapable of assenting, in such a case there can be no binding contract ;
but in many cases the law does not require an actual agreement between
the parties, but implies a contract from the circumstances; in fact, the law
itself makes tho contract for the parties. Thus, in actions for money had
and received to the plaintiff’s use, or money paid by him to the defendant’s
use, the acton may lic against the defendant, even though he may have

(a) 13 M. and JV. 623.
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totested against such a contract,  So, p tradesman who supplics a drunken
man with necessaries may recover the price of them if the party keeps
them. when he becomes sobor, although a count for goods -bargained and
sold wonld fail.” '

And the case of Moulion v. Camrouz,® the leading case as to the
contracts of a lunatic, holds that,

“* When a person apparently of sound mind and not known to be othet-
wise enlers into a contract, which is fair and bond fide and which is executed
and completed, and the property, the subject-matter of the contract can-
not be restored, so as to put the parties in statu quo, such contract cannot
afterwards be set aside either by the slleged lunatic or those who repre-
sent him : and therefore

“In an aclion by the personal representative of a lunatic to recover
from an Assurance Sociefy the pricc of two annuities on his life paid by
the deceased to the Bociety, a special verdiet found, that the purchasing
of the Annuities were transactions in the ordinary course of the affairs of
human life, and that the granting of the Annuities were fair transactions
and of good faith on the part of. the Society, without any knowledge or
notice on the part of the Society of the unsoundness of the mind of the
deceased :—Held, that the action could not be maintained.”(c)

(b) 12 Jur. 800«

(¢) The following important note is taken from § Jur. p. 142,

** The case, mid the authoritica referred to in it, show how diffiouls it is to  eradicate a
false principle, which has once become established in the law of an{' country, It is express-
ly laid down by Littleton, 8. (405), that ‘ no man of full age shall be received in any plea,
by the lnw, to disable his owu person,’ or, aa Lord Cokes oxpresses it, to stultify himself ;
(Bewerley's case, 4 Co, 123 b) ; and, as a ecrollary from this enli htened proposition, no per-
#on was allowed to ayoid any civil act by showiog he did it while he was non compos mendis
or in o state of intoxication, or ecould wvail himself of the latter for uny purpose, civil or
criminal. iCo. Litt. 247, b.) 1Iiis, however, both rt:ﬂ and important to remark, that s
gontrary opmion was strongly maintained by Fitzherbert, in his Natura Brevium, (S02. d.),
and the more ancient authorities seem not to be uniform on the point. The doctrine of Lit-
tleton and Coke, however, completely prevailed; (Sfroud v. Marshall, Cro. Kliz: 308 ;
Cross v. Andrews, Id. 622) ; aud the ingenuity of courts in modern times haz been frequent-
ly exercised in qualifying and restricting its mischieyous operation, so that it is now almost,
if not entively, at au end.  (Sve Kent’s Commentaries, vol. 2, p. 451), For the present, it
is only proposed to consider this maxim with reference to the subject of drunkenness. Lord
Colce assigus as areason for the rule, that ‘no man shall be allowed to stullify himself, or
show that he was non compos mentis, or of non-sane memory,’ that, when he recovers his
memory, he cannot know what he dil when he wass non compos mentis ; (Beverley's case,
uf supra) ;. an argument, which, if carried out, would go to this; that, slthough the parties
to a Euit at laware i petent wit to prove aug-_ﬂwt for themselves, yet it is not eoms

stent to bring before the jury, by competent and credible witnesses, any fact which does not
ﬁu within the personal knowledge of the litigant parties. Speaking of the cass of drunken-
ness in nrticu?:r, he says, ' A drunkard. who is voluniarius deemon, hath (as has been said)
ne privacge thereby ; but what hurt or ill scever he doth, his drunkenness doth aggravate
it . omne orimen ebriatas inzendif of detegit.” (Co, Litt. 247, n.)  And, in Beverley's case,
he adds, * Drunkenness is a great offemce in itself, and, therefore, aggravates bis offsnce,
and doth not derogate from ihe act which he did d that time’ The doctrine laid
down here arises from confounding excuses for erime with defects annulling acts which mere-
ly entail civil consequences ; the distinction between which seems to be perfectly weall un-
j:rstood by the lawyers of most other countries. The prineiples of natural law on the sub-
ject are thusclearly laid down by Puffendorjf, Droit de la Nalure et des Gens, traduction
de Barbeyrao, (liv. 3, ¢. 6, art 5) :~" Reason is also frequently much disturbed, and some-
times entirely taken away, by drunkenness, which is suflicient, in my opinion, to render void
all promiscs and ageeements, when the party is reduced by wine to such a state that he does

[
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§ 646. Bo it may be shown that there never was any considaration,

or that there has been a fotal failure of consideration : for here again

the party has no right of action, The maxim of the law is Er nude
pacto non oreler actio—no action arises from a bare agreement. A
gratuitous undertaking may indeed form the subject of a moral obli-
gation, and be binding in foro conscientiee, but it does not create a legal
responsibility. 8o when a man simply promises to pay another fifty
Rupees, no action will lie to recover the money promised, because there
was no consideration for the promise, This distinction between the ob-

not know what he is daing, But where a man has only drunk a litte more than usual, not
going beyond a pleasing gaiety, which does not eloud his reason, obligations contracted by
him under such cireumstances are not void, especially if he afterwards assents to them when
he becomes sober.  With respect to extreme runkennees, a difficulty presents itself which
ought to bo reselved. It is universally allowed, that wine is no excuse for erémes commilted
under its influence. In short, although & drunken man does not know what he is doing,
still, as he has voluntarily deunk to excess liguor with the effects of which hie was acquaint-
ed, he is deemed n consenting party to all the i\ of that intoxication. But, does it
not follow from thence, that promises made by a person in that state aro in like manner
binding on him ? T answer, no ; and my season is, that there is & great distinction botween
the effect of crimes, and the effect of obligations which are contruoted voluntarily, ¥ or, /8
we are absolutely forbid to do wrong, we should avoid with the utmost care all oceasions
which seem M'Pubie of isndinf us to anything mischievous ; and it is almost i ible that
uny one should be ignorant of the consequences produced by tuking too much wine, Thus,
drunkenness beingi o in which has a peculiar tendency to lead to the commission of erimes,
what pretence is theve for saying that the latter should not be treated as cviminal acts, be-
cause they arise front an aot which is in itself criminal ? Bat this rensoning does not hold
in the case of obligations voluntarily ontered into. Awn it depends ontirely on each person to
contract such, or not, es he pleases, he is not bound to avoid occasions when some one elso
may obtain his eonsent through surprise. Besides in order to render a promise or an agree-
ment yolid, it is essential, thut, at the time the consent is given, the parties shouid know
What they are doing ; and there is no ground whatever for presuming, that, becanse s man
has suffered himseli to be persnaded to drink to exorss'of a liquor capable of disturbing his
reason, he thereby consonts to every thing which it may be preposed to him to do while he
is under its influence. Add to all this, that crimes and offences wsunlly caunse- injury to
athers, whereas the only effuct of the promires we ave here considering is to give to another
person a banefit to which he was not eatitled.' These principles have been re ized by
the laws (it is believed) of every country except our own. According to the civil w, total
drunkeaness avoided all cortracts, (Poth. Ob ., art. 40), but wasno excnse for crime.  (Seo
Mattheus do Criminibus : Prolegomena, eo 1,2). Two possuges in the Digest are some-
times cited, ab at variance with this latter pioposition ; viz, Dig.. lib, 49, tit. 16, 1, 6, where
it is said, ' Per vinum aut lasciviam {apais, capitalis poena remittondaests’ and Dig., lib,
48, it 3, 1. 125 but the context of both clenvly shows that they arve not intended to be of
universal application, as they only refer to cortain military offences, and neither states
drunkenness to be an exeuss fir thoso offences, but only a ground for inflieting a milder
punishment than death. The canon law geems to have taken the same distinetipn between
partial and total intoxieation, . Sec Tractatus Tractaluum, (Index, tit. * Ebrius’), whers it
is said, ¢ An possil (seil. ebriws) contrakere matrimonium Hyeon. Magn. tenel nega-
Livam, 81 st it ebrius quod nullo modo habet uswm rationis, quin nesoit omnine quid agat;
Socus auton, st nom ost tanda.' For the Scatch law on this point, ses the authoritiss cited in
tho note to Pi¢t v, Smieh, (8 Camp. 33). Then, as t0 the law in Amgriga, in the pastage
cited by the Lord Chief Baron from Kent's Commontaries, that learned author, besides citing
the English cases at Nisi Privs, which will be referred to presently, together with three
American decisions, says, * This question was fully and ably considered in Barrait v, Buz-
Ton, (2 Alken’s Vermont Rep. 167) ; and it was decided, that an obligation exesuted by a
man when deprived of the exercise of his unders! anding by intoxication, was voidable by
himself, though che istoxieation wes voluntary, and not procured through the circumvention
of the other party.' In this country, the Nisi Prius decisions of Cple v. Robins, (B. N. P.
172), Pitt v. Smith, (3 Camp. 33), and Fenton v. Hollmwoay (1 Stark, 126) point ta the con-
el aai’on. that a contract eatered into by a party in a state of complete intoxication is void
which may now be deemed settled by the decision of the Court of Lxchequer in (his present
case of Gore v. Gibson.”
e also on articlo on the subject, 9 Jur. vol. 2. p. 75,

(d) Seo Brogm’s L. M. p. 683,
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ligation of law and morality was touched on in my Inaugural Address,
and it will form o subject of discussion in the delivery of Lectures
npon Jusisprudence ; but it cannot be further pursued here. o too
the whole subject of “ Consideration” falls rather under the head of
Lectures on Contracts than on Evidence ; and it must be here briefly
dismissed. * Consideration” has been well defined as follows :—(¢)

“¢ Any act of the plaintiff from which the defendant derives a benefit or
advantage, or any labour, detriment, or inconvenience sustained by the plain-
tiff, however small the benefit or inconvenience may be, is a sufficient cona
sideration, if such act is performed, or such inconvenience suffered, by the
plaintiff with the consent, either express or implied, of the defendant. And
again, ¢ consideration means something which is of some value in the eye of
the law moving from the plaiutiff. It may be some benefit to the defendant
ot gome dotriment to the plaintiff, but, at all events, it must be moving from
the plaintiff,’

§ 647. Where a written contract omiés mention of consideration,
but there has in fact been a consideration, its existence may be proved
by parol evidence(/) : as in the case above pui, if the promise to pay
the fifty Rupees had been in consideration of a pre-ewisting debt, and
the acknowledgment was simply the common case of I. O. U. 50
Rupees, parol testimony would be admissible to show, that in faot the
writing had been given in consequence of the maker being pressed
by the payee for settlement of the sum due to him, or the like.

§ 648.  According to the Common Law, total want or failure of con-
sideration is a defence. Purtiulfailure of consideration, however small
may have been the actual consideration, cannot be enquired into,
Tn equity the rule is different ; and there partial failure of considera-
tion may be pleaded as a defence, where the failure is so gross as to
be evidence of overreaching ; such for instance are the cases of catch-
ing bargains with heirs, post obit transactions and the like, wherein
the money lender() obtains an unconscientious advantage of the party
with whom he deals. 1t is to bo borne in mind that the Company’s
Courts are Courts of Equity, nof tied down by the strict rules of law, but
bound to administer justice according to conscience ; I conceive there-
fore that they may always entertain the question of adequacy ol con-
sideration ; and it frequently arises in cases of .overreaching bargains

* (e) Broom's L. M.p 386.
(f) Peacock v. Monk, | Ves. Sen. 128,
() Chestenfisld v, Jansen 1+ White and Tuder's L. ©, in Equity 31k
R
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with Hindu widows, between young men of property and their
guardians, and the like, '

§ 649. Observe too in connection with this sabject, the remarks
made (sec ante § 91—3) as to the proof of consideration in deeds, pro-
missory notes, and other simple contracts.

§ 650. Analogous to the observationsin § 646 are those which may
be made with respect to parol evidence offered to show that by some
accident or mistake, the instrument does not express the intentions of
the parties. As a gencral rule, Courts of Equity alone can take cog-
nizance of such cases, and as the Company’s Courts are Courts of Fqui-
ty, they should in this case, I conceive, exercise an equitable jurisdic-
tion. The subject in all its bearings is a wide one, and scarcely within
the scope of the present Lectures. But Taylor, § 819, gives a sum-
mary which may be consulted with advantage, in order to obtaina
generul idea of the topiec.

* Courts of Equity will also sometimes admit parol evidence to contra-
dict or vary a writing, where, by some mistake tn facl, it speaks a different
language from what the parties intended ; and where, consequently, it would
be unconscientious or unjust to enforce it against either party according to il
its expressed terms. In all cases, however, of this kind, the party séeking"
relief undertakes a task of great difficulty, since a Court of Equity will' ng ‘.;:
interfere, unless it be clearly convinced by the most satisfactory evidence,
first, that the mistake complained of really exists, and next, that it-is such
a mistake as ought to be corrected. A plaintiff may seek the relief in equity
by filing a bill, either to reform the wriling,~—in which event it will be ne-
Cessary to satisfy the Court that there was a mistake on both sides; or to
rescind the instrument,—in which case, though conelusive proof of error or
surprise on the plaintid’s part alone will suffice, it must appear that the
mistake was one of vital importance. In either of these cases, if the de-
fendant by his answer denies the case as set up by the plaintiff, and the
latter simply relies on the verbal testimony of witnesses, and has no docu-
mentary evidence to adduce,~such, for instance, as a rough draft of the
agreement, the writfen instructions for preparing it, or the like,—the plain-
tifl”s position will be well nigh desperate; though even here, as it seems,
the parol evidence may be so conclusive in its character as to justify the
Court in granting the relief prayed. A defendant, also, against whoma
specific performance of & written agreement is sought, may insist by way
of answer upon the misiake, and may establish its existence by parol evi-
dence, because he may rely on any matter which shows it to be inequita
ble to enforce the contract.”
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§ 651. It has already been shown that parol evidence is admissible
to prove that a written instrument never had a lega? inception ; as that
it was vitiated and void by fraud, &e. from the very commencement.
Analogous to this is the case where it is sought fo show, that although
an instrument is not vitiated by fraud in its inceptien, yet thatit never
has in fact had any legal effect or validity, because it was not the in-
tention of the parties that it should commence to have any effect or
vitality until a particular event, which has not arisen. Thus a deed
takes effect from the date of its delivery ; but where a deed has been
delivered 08 an eserow, as it is called, (or mere seroll) that is to say, to
some third party to hold until a given event shall have arisen, parol
evidence is admissible to show that the instrument was delivered in
that character. So in the case of Dowker v. Burdekin® it was held,
that,

£ « It is not necessary that-the delivery of a deed as an escrow should be by
express words ; if, from the circumstances attending the execution, it can
be inferred that it was delivered not to take effect as a deed until a certain
condition were performed, it will operate as a delivery as an escrow only.”

And in Pym v. Campbell® it was held that,
& In an action for non-fulfilment of a written agreement, parol evidence

is Jmmsnble, under the plea of ndn assumpsit, to show thai defendant signed

' ‘%document upon the understanding between the parties that it was not to
operate as an agreement unless a certain condition was performed.”

A ¥

No. 146 of 1854, on the file of the Assistant Court of Combaconum.
Tn that case one of the parties had purchased a piece of land from
the other, who had executed to him an absolute bill of sale. At the
same time the purchaser signed an agreement to allow the vendor to
repurchase the land at any time within five years. This agreement
was handed over to a third party, by counsent of both, with a letter
authorizing him to deliver the agreement to the vendor as soon as the
rogistry had been transferred. This never was done ; and the agree-
ment was returned to the purchaser subsequently. The vendor after-
wards tendered the purchase money within the five years, and re-
quired the resale of the land. This was refused : and in the suit
which followed, in which the purchaser himself filed the agreement,
the judge held that the agreement for resale was binding, and refused

(k) 11 Bf. and TV, 128,
(5 20 Jur, 641,

Opposod to these principles is the case of Samoo Oodyan in A. 8. ;
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