





PREFACE.

The contents of the following pages have been the
subject of a series of Lectures delivered by me, as
Tagore Law Professor for the year 1908, at the Univer-
sity of Laicutta during the latter end of January a.nd
the first week of February 1909,

Though under the revised rules the manuscripts of
‘the entire lecture were submitted by me to the Syndi-
- cate and approved of by a Committee as “complete
and ready for the Press” before it was actually
delivered, there has been an unfortunate lack of expedi-
‘tion in its publication. For this regrettable delay,
though it was beyond my control, I beg to tender my
apologies to the Profession.

- Inpreparing these lectures [ experienced consxderable
difficulties in my search for old reports and references,
The decisions of the Sudder Dewany Adawluts are
pre-eminently important on questions of customs and
usages, but some of these reports are of such rarity that
1 was unable to consult them. Consequently I have
not succeeded in making these lectures as comprehen-
give as I desired. Further, the time-limit, within which
an elected Tagore Law Professor has under the new
rules to write out his lectures, has in no inconsiderable
degree hampered me in doing justice to the subject,
which, I need hardly say, is not merely vast but also’
original, In this book I have only succeeded in embody-
ing most of the decisions bearing upon various customs
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and usages which came .up‘ before Courts of Law for their
decision, But outside these, there exist innumerable
customs and usages in all parts of the country, among
civilized and uncivilized people, which have not yet
come to Courts of Law.  Into these I have not been
able to extend my investigation for want of time and
means,  Moreover in order to cairy ou an investigation
into these customs and usages, it would be necessary to
have the collaboration of other wotkers without which |
so stupendous a task would be impossible of accomplish-
ment. Should such voluntary co-operation and means
be ever forthcoming in the future, I should feel it an
honour to be allowed to contribute my humble quota
of labour towards the completion of that magnum opus.
The numerous difficulties that have attended me in °
preparing these lectures will, I hope, induce the
. generous Profession to look with a favourable eye upon
its many imperfections of which no one is more con-
scious than myself. I will consider my humble labours
 well-recompensed if I can think that I have facilitated
the future labours of others in this line, e
I beg to express my indebtedness to Sir Wi Rattigan
from whose excellent work 1 have taken the subject-
matter of my lecture on the Punjab Customs,. |
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CUSTONS AND CUSTOMARY LAW

IN

BRITISH INDIA

N
INTRODUCTORY., e

It requires no special reasoning to satisfy oneself Eill"t‘“;g §§ :
s v A i Aol L
that of the two—-Custom and Law—Custom is of far Iaw.

earlier origin than TLaw. Law which is the product of a
rather complicated machinery of Social and Politieal
organization was unknown, at any rate, in its present
sense, in the primitive ages when society was not, “as at
present, a collection of individuals but an aggregation of
families.” There was thea no king or sovereign to frame
rules or set ‘law’ for these famlhec:. One family was
independent of another and followed its own head, whose
will or pleasure was ‘law’ unto its own members, As
families expanded into a community and the community
into a tribe, rules and principles were established for the
guidance of its members, and for the regulation of its
internal economy. They continued for ages, and existed
long before any attempt to legislate was made by a
Sovereign authority, and, having been handed down from
generation to generation, came to be regarded as sacred
traditions and customs governing the tribe.
It is not merely that <law’ is of very recent origin but Law was

. s i built  upon
that, in most cases, it has been based upon custom and cmtnm,p



Various = uses
of the term
vLaw.,

i L INTRODUCTORY,

usage.! In tracing the gradual development of ‘law,’
one thus sees how custom has heen the very corner-stone of
the legal superstructure. It hag been so not in ancient
Greece, Rome or India alone, but in every country, ancient
or modern,  The Common Law of England, most of which
is now embodied in Acts of Parliament or judicial decisions,
at one time consisted of a collection of unwritten customs
which had subsisted immemorially in the Kingdom.?
The Roman law, which theoretically rests on the twelve
Decemviral Tables and, therefore, on a basis of written
laws, was, to use the words of Sir Henry Maine, ““ merely

“an enunciation in words of the existing customs of the

Roman people.”? Savigny remarked that the oldest
law in Rome, as among all nations, was founded on the
common understanding and consent of the people without
any other apparent hasis, and this we are accustomed to call
consuetndinary law.*  And as vegards Hindu law, 1t is

not merely based on immemorial customs, but eustoms

form a very important lranch of that law.®

Before we proceed further, let us have a clear under-
standing of the term ‘law.” As we all know the term
“law’ has been applied rather loosely to various matters
which are not the proper subject of jurisprudence, For
instance, we speak of “laws of God? ¢laws of Nature,’
‘laws of Gravity,” ‘laws of fashion’ or ¢laws of honour,’
¢ physical laws,” “moral laws, and so forth. In these, no
doubt, the term ‘law’ is applied either as a metaphor or
by way of analogy. But the term, in a more striet

1 prof, Newman observed ‘law  Grote's Plate, Viols 111, p. 47,

is everywhere built upon enstom. ¥ Vide Stephen's  Commentaries,
LoMise Leco vy p, 166, Volu I,/pps. 2, 19, ¢t seg,

Herbert Spencer speaks of the ¥ Ancient Law, p, 18.
% gradual establishment of law by 4 History of  the Roman Law
the consolidation of custom,’— duiing the Middle Ages, by
Study of Sociology, p. 108. Catheatt, p. 2.

Plato recognises ; customs as o Strange’s H. L., Vol I, pe 1266,

existing before  law,—Repuh. ii Mayne's H, L, p. 4,
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sense, 1s generally associated in people’s minds with a
command or commands of some definite Auman authority,
the disobedience to which will be followed by some
penalty. This sense, broadly speaking, accords with the
meaning generally aftached to the term by the juists,
principally, of the scheol of Austin,

Law, rather, positive law, according to Austin, is a rule
““ set, by political superiors to political inferviors.,”' 1t is
“a  creature of the Sovereign or State; having been
established tmmediately by the monarch o supreme body,
as exercising legislative or judicial functions ; or baving
been established immediately by a subject individual o
body, as exercising rights or powers of divect or judicial
legislation which the monarch or supreme body had expressly
or tacitly conferred,”? Practically what Austin means
is that law is the express enactments by a Soveveign or a
State and certain judicial decisions. Now, this definition
of law excludes a large body of rules and customs,
collectively termed anwritten laws, which existed and
regulated the life and conduct of human societies long
before any regular political or civil Government came into
existence. Austin, holding that until a custom is recognised
by a judicial court it cannot become a positive law,
has placed these rules and customs under the term positive
moiality. As we shall see later on, Sir Henry Maine does
not, and rightly too, agree with this view of Austin.

Holland, who practically adopts Austin’s definition of-

law,® differs from him in regard to his (Austin’s) opinion
that a custom becomes a law only when it receives judicial

P Austin's Juris, Yol T, p. 1
see also Maine's Village Communi-
tics, p. 07==' A law, they say, is a
command of a particular
It ds addressed by | political
superiors o sovereigns to political
inferiors or subjects; it

kind,

imposes

on those subjects an - obligation ot

duty, and threntens n pemalty (or
saenction) in the event of
obedience,”
# Austin’s Juris, Voi, 1I, b2
$ “A general rule of external
hwman nction  enforced by &

elise

sovereign

Holland's Juris, p, 87,

political authorlty,”—

Ite definition
by Austin,
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recognition.  Holland says: ¢The State, through its
delegates, the judges, undoubtedly grants recognition as
law to such customs as come up to a certain standard of
general reception and unsefulness.  To these the courts give
operation, not merely prospectively from the date of such
recognition, but also retrospectively ; so far implying that
the custom was Juw before it received the stamp of judicial
authentication,” *  In giving the recognition a court
“merely decides as @ fuct that theve exists & legal custom
about which there might, up to that moment, have been
some question, as there might about the jnterpretation
of an Act of Parliament.” ? i e

Holland, though Le has proceeded a step further than
Austin, in that, custom was law before it received judicial
recognition, and that, all that the court does is to decide
as a facl that such custom exists, has not given such a
broad definition of law as to include enstoms. Both
customs, that have attained all the force of law, and laws,
tic,, statutes, are principles or yules whick govern and
regulate the life and conduct of human societies, The
former have their foundation in the collective will or
common consent of the people, just as much as the latter
have, on the will or pleasure of a Sovereign or a State.
The objects and the functions of hoth are alike, though the
procedure is different.  To say, therefore, that customs and
usages, which have all the force of Jaw, nay, sometimes
even greater force than statutory laws, are not to be called
lamw, is a mere verbal contest and nothing else. To give
therefore a comprehensive definition of law, so that both
customs of the above description and statutes may be
mcluded under the term law is not very easy, but yet the
following brief description may be considered as adequate,
Law is a body of rules of human conduct, either preseribed
by long established usages and customs or laid doswn by a
paramount political power.

! Holland’s Jurls, p. 53, # Tbid p. 56,
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Now let us eonsider thc term ¢ nstom, 2 wrrect dchmhon
of whuh may be stated with less difficulty. “« Ab its

origin,” says Austin, “a enstom 28 @ vl of conduct which

the governed observe spanta.neousb, or not in pursuance
of a law set by a pnlmuﬂ supeuor

by uniform series of acts in -purgnance of it, turns

a custom, which the .])eo‘p}(; qbserve anifo}l()w Withoit any

coercion from any body. The 1ule or rules come into exist-
ence without any apparvent author. Their birth and
growth is the natural consequence of the progress = of
limman society ;  since 1o association of persons can exisb
permanently without adopting, consciously or unconsciously,
some definite rules governing reciprocal rights and
obligations. These rules of conduct may have been based
on Iltlht_}, or may have arisen from social or communal
necessity, but they have always the express or tacit
sanction of the collective will or common consent of the
people among whom they prevail’ Custom, therefore,
_may be defined to be a rule of conduet umtormly governing
a community from time immemorial, :

A custom cannot be created by agreement among certain
persons to adopt a particular rule so that it may he binding
‘on others® A mere arrangement by mutual consent for

provided that the custom is nob
L unreasonable - and

1 Austin's Juris, Yol L, p. 48

Vide Hurpurshad, v, Sheo Dyal;
31 A 250 (1876) : 8.0. 26 W. B, 55,
wherein the dudicial  Committec
defined  custom as **a rule which
i @ partioular family or ina
particular district has from long
usage obtained the force of law,”

2 Qep  Thibaut, System  des
Pendelter Beehte, p. 15, Where
a class of persons by common
consent  have followed & rule
intentionally, either by positive or
negative acts, a law arises out of
the common consent for cach
person belonging  to | that ' class,

‘ applies = to
mabters which the written law hag
left  undetermined, A custom,
therefore, to hold  good in law
requires hesides the aboye nega-
tive conditions, = the' following
positive conditions, »iz, that the
majority at least of any given
class of persons look upon the rule
as binding and it must be establigh-
ed by 1a sevies of well-known,
cordant, the

COti-

and,  on whole,

continuous mstances,”
8 Myna) Bayee w.  Ovtavam, 8

Moore's I, A, 400 at p, 420 (1861) ;

‘Definition of
Gustom, e

A rule of conduet,
miu.:
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peace and convenience, or an  arrangement which is
determinable at the will of any member of the famxly‘
cannot be regarded as custom of the family.! ‘

Prescription is not a custom. I, being personal,
attaches to o man and his ancestors or to those whose
ecstate he has. Whereas, a custom is, propetly speaking,
a long-standing local usage.” i

4 Custom” . and ¢ usage” ave mot synonymons, In

fact, there is a great difference between them. = Custom
carvies with it an idea of great antiquity. One of the

essential points of a walid custom is that it must uniformly
exist from time immemorial. No such antiquity is
necessary to prove a wsage. A usage may be of far recent
growth, and yet may be prov ed to be valid, The essential
condition regarding its validity is that it must bave
“fructnated into maturity” and that it must net he
growteg.t A usage may grow up within ‘a very short
period but a custom must lmve a halo of ages and centuries’
uniformity and consistency attached to it in order to be
recogised as such, Usage may be defined to be a uniform
practice among a people or class with respect to certain
watters or things.

Tven in these days of codes and statutes, there ig still
growing up part passy a body of unwritten laws, or,
(,ubfmmmd usages, in every gphere of human (xctl\lt‘y,
which commands all the reverence and obedience of a
Kking-made law. Just look at ‘the English constitution,
A series of puhtu,al changes have been made without auy

Abraham ~, Abrakion, 4 Moore's * Btephen's Oommuutm-ius, N <.»1.
1.0 AL 195 ab pe 2420 (1863) 3 B B G 1

Bhaoni v Maharaj Singhy 3 Al 3 Vide  Hdward | Dalglvish .
738, (1881), O Gozaftar, dasseiny 9 G W Ny 21
U Bhaw' Nawajt Utpat v. (1898} : 8. 0, 23 Cal, | 427 (1596)

Sundrabai, 11 Bom, H, ©, R, 249,  invemand ; Supiatullalh Sarkar V.
U874y : Ramrao T Despende v, Pran Nath Nendiy 26 (al, 184

' ﬂ".y)((yulﬁ, 10 'Bom, 327,
(1885).

(1898) 5 Jagan Prosad v, Posun
Seehoo, 8 O, Wy No 172 (1903),
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legislative enactment whatever. A whole code of political
maxims has grown up without any aid of the legislature.
“We have now,” says Freeman, “a whole system of
political morality, a whole code of precepts for the guidance
of public men which will not be found in any page, either
of the statute or the Common Law, but which are in
practice held hardly less sacred than any prineiple embodied
in the Great Charter or in the Petition of Right. In short,
by the side of our written law there has grown up an un-
written or conventional constitution.”!

Mr. Freeman, in his admirable little work we have
just quoted, has given a number of instances illustrate
ing and elucidating his proposition, and we take one or two
of them. Mirst: the passing of a resolution declaring
want of confidence in the Ministers of the Crown., We all
know that now this means that the Ministers must resign,
But there is no statutory enactment to that effect. The
fact that, under such civcumstance, the Ministers must
resign, tests solely on traditional prineciples and not on
written law. Second : the relations of the two Houses of
Parliament, to one another, the theory of the Cabinet and of
the Prime Minister and the practical working of the
government—all belong to the unwritten constitution, and
not to the written law. Zhird ; the British Sovereign
has, under the written law, power to select, appoint, and
remove from office all his ministers and agents, gréat and
small, But the unwritten constitution makes it practically
impossible for a Sovereign, ecither to keep a Minister in
office of whom the House of Commons does not approve
0¥ to remove from office a Minister of whom the House
of Commons does approve.® Many more instances of the
same kind may be given. ‘

As in the region of polities, so in social and domestic,

W

! freeman’s | Growth  of the  pp. 112-114,
English Constitution, Chap. ILL * Tbid, pp. 118:119,




Origin and
growth of
custom,

A ‘ INTRODUCTORY.

private and public relations, between man and man, 1t
may be observed that, side by side with written law,
there has grown up and is still growing up, silently
and without any acknowledged author, a number of
customs and usages, precedents and conventions. i ;
Tt is impossible to ascertain the precige begmmng
or to discover the rudimentary gmwth of an aneient and
long established custom. It is of sach. high antiquity
that neither human memory nor. hlstor:cofl ‘research can
retrace it. Indeed, on its antiguity and ‘immemorial
practice depends the goodness of a custom. But though
we are unable to trace the origin of a custom which is
enshrouded in the mist of ages, yet we can ascertain the
process by which a certain rule of conduct is gmcluaHy
established into a custom. g
Let us picture to ourselves for a moment the pummv
aga of the archaic famlly when it was ruled by ﬂ‘lé‘ig
paterfamilias. The head of the family, the father, governs
his wife, children and slaves and directs their (,onduct
acooxdmg' to his wishes. The commands or rules in which
his wishes are expressed are obeyed by the different
members of his family. Whenever the same cii'cximsballdes
arise, the same conduct, as first directed by the rule, is
followed. The repetitions of conduet in the various matters
of domestic life come at last to be regarded in. the tamxly
as a -gle of conduct or custom. And as years go by,
the same rule or custom continues to be observed and with
the lapse of years the rule becomes more and more binding,
and any attempted departure from it by any member is

- vesented by the rest. In the course of long years, the

origin of the custom is lost, how the rule came to be
made becomes unknown and unknowable: the mem bers,
observe it because their ancestors followed it. These rules
and principles, few in number, on account of the simple
mechanism of an ancient community or tribe, would,
though being uniformly followed and acted upon, gradually
become  inviolahle and obligatory. The original tacit.
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consent of the people on which they were based would
gradually crystallize into a collective wild of the
people,  And by this collective will of the community or
tribe those rules and prineiples would gradually become
firmly etablished as customs.

- Qustom differs from law in its flexible and plasblc
natule. This s the inevitable consequence of their
respective origin. Law, rather, positive law, originates
from the will or command of the Sovereign power, whereas
enstom has no direct autbor i it grows and fashions
itself as the exigencies of a community arise and need.

A law or statute once enacted cannot be altered or repealed

by any other power than that of a Sovereign, A custom,
on the contrary, may change ~or modify itself or may be
abandoned by a community or a class without the interven-
tion of any authority whatever,

. Lioxd Beaconsfield in his famous speech on the Irish
Land Bill observed : “The value of a custom is its flexibility
and that it adapts itself to all the circumstances of the
moment as of the locality . . . . customs may not
be as wise as laws, but they are always more popular,
They arcay upon their side alike the convictions  and
prejudices of men. They are spontaneous. They grow
out of man’s necessities and inventions, and as eircumstances
change and alter and die off, the ecustom falls into
desuetude. ™ , , '

“The preservation,” says Sir Henry Maine, “during a
number of centuries which it would be vain to calculate,
of this great body of wawritten custom, differing locally
in detml, but connected by common general features 18
a phenomenon whieh the jurists must not pass over,’
That customs have been handed down to us from the
remotest ages and not allowed to pass into oblivion is due
to the econservative nature of man and to the reverential
regard with which each member of a community or a

! Hansard, Vol, 199 p. 1806, * Village Communities, p. 56.
p

Nature of
custom,

How eustom
preserved.
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tribe looks upon them. To violate a custom is to him
nothing short of a saerilege. Thus by right observances
and constant practices, the traditional rules have been
always kept in evidence and transmitted from generation
to generation without any way being warped by extraneous
influences. Further, the frequent discussions vegarding
the various customs among the people themselves, as
occasions avise, have tended, in no small measure, towmds
their pl'esel'vatmn

A divergence of opinion emsts amonyst ]unsts as to

_ what is meant by the exptession Customary Law. This

difference is due to the different conception of the term
qaw’ by the two different schools in which the jurists
have arrayed themselves, wiz., the Historical and the
Analytical. Hale, Blackstone, Maine and other English
jurists and many Roman and German writers representing
the Historical School, trace back law to before the period
when Sovereigns or States came into existence ; whereas
Hobbes, Bentham, Austin and others representing: the
Analytical School, trace law from the period when
Yovereigns and States first came into being., Both the
Schools, however, agree that, before the king-made law,
there existed a large body of rules regulating societies,
The Historical Sehool call them wnwrition laws an contra-
distinetion to the writien or statutory and Jjudiciary laws,
But the School of Austin, as they own the existence of
no other law than the king-made one, will not apply the
term  flaw’ to them and pletel to designate them as
anwritten rules or rules of morality. These unwritten
sules or rules of morality, as called by the Analyhea]
School, are collectively called Customary Law. 1t is the
jus non screplut of the Romans. .

Thus Customary Law,! or as it is called, mores

| (eero has described Ousto: | sanctioned by the common consent;
wary Law as “that which without  of all mens’ De Tnvent, 2. 22,
any written law antiquity has




o INTRODUUTORY, L

magoram or consuetudinarium, is composed of a large body
of rules, observed by communities, evidenced by long
usages and founded on pre-existing rules sanctioned by the
will of the community. It exists independently of a
Sovereign authority. It forms the ground-work of every
system of legislation, : S i

According to Austin, Customary Law is “ positive
law fashioned by judicial legislation upon pre-existing
_castoms,”  Or, in other words, it embraces only those
customs which have been recognised by the established
tribunals. But the inconsistency of such a definition is
quite apparent. In the first place, it excludes a large
body of customs which exist with all the force of law, just
like those which as a matter of accident having been
brought before the court veceived judicial sanction. In
the next place, according to Austin, the moment a custom
receives judicial recognition, it becomes part and parcel
of the positeve law, and, therefore, for him to call it again
a customary'law is simply, if not contradicting, certainly
confusing, himself. Lastly, in India, as we shall see
presently, a judicial decision or recognition can not confer
on custom all the rigidity of a positive law. A custom,
though judicially sanctioned, may not be followed at the
diseretion of courts. :

- Now let us see what constitutes the binding force of
Customary law. The Romans attributed the binding force
of customs to a principle of utility (cousensus wlentiwm)
rather than to a religions or reverential respeet' for the
practice of a long line of mythical ancestral gods. The
Greeks attributed a divine origin to the eustoms and
usages which had béen handed down from their mythical
ancestors. In Bogland the weight and authority of a
custom depend upon its having been used since the ¢ time
whereof the memory of man runneth not to the contrary.
In india the binding force of customs lies in their sacred

UAustin'y Jurds, Vol Iy p, 1485 see also Zbid, Yol, 11, pe 222,

Its Linding

force,
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antiquity and in the reverential obe(hence to them by the
people themselves for generations,

Vangerow says, ¢ just as law is said to derive its force
by publication, it is equally correct to say Customary law
exists by usage.” It will not seem paradoxical to say
that the same collective will or common consent of a
community that originates a custom, obliges every indi-
vidual member to observe and obey it. Save this there

is mno other coercive force to enforce obedience. “A
custom,” says Thibaut, ¢ . . . . is binding in itself, and
does not require either the special recognition of the ruling
power or its confirmation in. Court of Law or the efflux of
time, definite or indefinite,—least of all does it require
preseription although either of these latter tends very much
to prove the existence of the common consent; and from
a uniform sevies of decisions common: consent may be
inferred.”

According to Austin, however, a custom cannot have a
binding force until it has become law by some legislative
or judicial act of a Sovereign power. Similar view was
expressed in one® of our early Indian cases, probably on
the basis of the view of Austin, but such view is no longer
tenable.  Holding the view as Austin does, he calls customs
as nothing motre than rules of morality. Siv Henry Maine
has assailed this view in no measured terms. In dealing with
the Indian Village Community he writes thus:— Those
most entitled to speak on the subject deny that the natives
of India necessarily require divine or political authority

_as the basis of their usages; their antiquity is by itself
assumed to be a snflicient reason for obeying them.  Nor,
in the sense of the analytical jurists is theve 7ight or duty
in any Indian Village Community; a person aggrieved

Ut Lelrbuch der Pandekten' t, 3 Vide, Navasammal Y. Bala-
I, § xiv. vamacherie 1 Mad, H.C Ry, 420, at
* Phibaut, System der Paudekten  p. 424 (1863).
Reehte, p. 16,
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complains not of an individual wrong but of the disturbance
(of the order of the entire little society. More than all,
the customary law is not enforced by a sanction. In the

almost inconceivable case of disobedience to the award of

the village eouncil, the sole punishment, or the sole certain
punishment, would appear to be universal disapprobation.
And hence, under the system of Bentham and Austin, the
customary law of India would have o be called morality—
an inyersion of language which scarcely requires to be
formally protested against.”” ‘
Judicial decisions are not indispensable for the establish-
ment of customary law.* The Courts by recognizing a
custom simply declave that it exists as legal and valid
custom, Of coursge, any judieial decision about a certain
custom will govern all futnre cases of like nature or at any
rate supply weighty testimony to its existence or non-
existence. But such decision is by no means conclusive or
absolute. A Court may,in the exercise of its discretion,
refuse to follow the past decisions under certain cireum-
stances : as for instance, if a custom which has once received
judicial recognition is considered to have become prejudicial
to the public interests at some subsequeut time,®
Now let us examine what place customs’ and usages
~ occopy in the Hindu law. There can be no question that
- the Hindu law, like most other laws, is based on customs
and usages. The Code of Manu was by far the earliest
atterpt at a compilation of the then prevalent enstoms and
usages, though it contained but a very small body of such
customs and usages. They have been long sinee recognized
as a branch of Hindu law by the British Courts here as
well as by the Judicial Committee. Writers on Hindu
law have, one and all, declared that the law is baged on
immemorial eustoms.  These customs, wherever they

3 Vide, Twra Chand v. Reeh 4 Bom. 545 (1880}
Ram, 3 Mad H., O, B. 50 (1866 ).

! Village Communities, p. 68. 8 Mathuwra Neihin v. Bsu Naihin,

Custom as a
source of
Hindn law.
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prevail, “supersede the general maxims.”' Manu says,

“ the whole Veda is the first source of the scared law, next :
the traditions and the virtuous conduct of those who know
the (Veda further), also the eustoms of holy men, and
(finally’ self-satisfaction.”® This injunction helped g
considerable measure in rendering the customs and usages
prevalent in India so stable and firm. : :
The Code, or Laws, or Ordinances, or Institutes, of
Manu, as they are variously called, are, as we have said, the
earliest attempts among the Hindus to fix ancient customs
and traditions in a systematic form. The Code is, ab best,
only a large collection of «the usages of a peculiar tribe of
the country” and a compendium of “moral and religions
duties and precepts to pious Hindus.” This compilation or
Code of Manu dates back, according to various authorities,”
from  the thirteenth to the third ecentury . befove  the
Christian era,  Whatever the age of the magnwm opus

‘may be, it is now beyond all shadow of a doubt that it

is the earliest record we possess of Indian customs and
usages existing from time immemorial, Whether or not
the present Code of Manu is the original work of the
author whose immortal pame it bears we need not stop
here to discuss. /It is sufficient for our purpose to say that
the original compilation of Manu must have suffered
mutilations and interpolations, modifications and alterations
at the hands of the glossa'ors, and under the later school
of Brahmanism, as, in accordance with the general
prineiple of progress and advancement, the needs of the
orowing communities demanded.

« The Hindu Code, called the Laws of Mann,” observes
Sir Henry Maine, “which is certainly a Brahmin compila-

¢ Strange’s H, Ly, Vol, Lip 251 at thout 1900 B C.;  Prof. M.

3 See Infra, p. 15, Williams, at about the 5th Century

3 §ir William Jones places its B, C,; Prof. Max Miiller, at a date
age at 1200 B. C.; Schlegel, at = ot earlier than 200 B, O~ Vide
about 1000 B, C.: Blphinstone, = Mayne’s H. Ly, p. 19,
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‘ tlon, undoubted] y enshrines many gentine obcewanees of
the Hindu race, but the opinion of the best eontemporar
orientalists i 18, that it does not, as a whole, represent a set
of rules ever actually administered in Hindustan, It is, in
great part, an ideal picture of that which, in the view of
the Brahmins, ought to be law.”* Again: “The Codified
law-—Manu and his glossators—embraced originally a much
smaller body of usage than had been imagined, and, neat,
that the customary rules, reduced to writing, have been

very greatly altered by the Brahmanical expositors

constantly in spirit, sometimes, in tenor.”?

That Manu recognised the vast importance of ecustoms
and usages will be found from the following passages (1110’(0(1 ‘
from Prof. Max Miiller’s ¢ Laws of Manu.’® ,

uAPTER L.—108, The rule of conduct (usage, S5, Fe )
Is transcendent law, whether it be taught in
the revealed texts or in the sacved tradition ;
- henee a twice-born man who possesses rugaa.d
~ for himself should be always careful to
bl (ollowy at

CHAPTLR IT.~6. The whole Veda is the (first) source of
: - the sacved law, next the traditions and the

~ virtuous conduet of those who know the

 (Veda further), also the customs of holy men
"+ and (finally) self-satisfaction.

5 =12 The Veda, the sacred tradition, the

! customs of virtuous men, and one’s own

pleasure, they declare to be visibly the four-

fold means of defining the sacred law. ‘

» =18 The custom handed down in regular

suceession (since time immemorial) among the
(four chief) ecastes -(V'arna) and - the ‘mixed
(races) of that country, is called tho conduet
oL virtuous men.

L Ancient Law, p.17. * Baered Books of the Hast, Vol,.
* Yillage Comminitios, Py 62 XXV,
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Crarrer 11.—20. From a Brabmin, born in that country,

letall men on earth learn their several usages.

Cuarrer IV,—155. Let him, untired, follow the conduct
of virtuous men, connected with his occu-
pations, which has been fully declared in the
revealed texts and in the sacred traditions
(Smuiti) and is the root of the sacred law.

—156. Through virtuous conduct he obtains
long life, through virtuous conduct desirable

| offspring, through virtuous conduct imperish-

; ' able wealth ; virtuous eonduct destroys (the
effect of ) inauspicious marks,

—-178. Let him walk in that path of holy
men which his fathers and grandfathers
followed ; while he walks in that he will not -
guffer harm, : :

Cuarrir VIIL—41. (A King) who knows the sacred
law, must enquire into the laws of castes
(gati), of districts, of guilds, and of families,

g ~ and (thus) settle the peculiar law of each,

246, What may have been practised by
the virtuous, by such twice-born men as are
devoted to the law, that he shall establish as
law, if it be not opposed to the (customs of)
countries, families, and castes (gati).

Manu went futher and enjoined the Kings, after they

 have conquered a new country, to uphold the customs of the
conguered: country. (Vide Manu, Chapter VII, 203).

A few quotations from the later commentators will

" show that they also laid stress on the authority of customs

and usages in their respective works. We do not desire to

: quote from every one of the leading commentators whose

names are familiar to the students of 1lindu law, but
we need only mention Gautama, Vasistha, Apastamba,
Yajnavalkya, Narada, Vyihaspati, and Katyayana. To
exemplify, we quote the following texts from some of these
authoys. / | ;

2

bl

b
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It s Jmportanb to consider the mﬂm,nce of Brahma.

nism, which is of later development, on the then existing ,
“customs. History tells us that the first country in which

the Aryans settled was the tract of land drained
by the great river Indus and its tributaries, = The
holy land of Bredmavaria was, as deseribed by Manu,’
situated between the two ancient rivers, Sarasvati and
Drisadvati in the Punjab, and this Brakmavarta, according
to that sage, 1s the land where © the custom handed down
in regular succession (since time immemorial) among the
(four chief) castes of that country is called the conduct
of the virtuous men.”’? Manu further says “from a
Brahmin in thut country let all men on earth learn their
several usages.”® Tt is worth noting that Manu has
throughout his treatise enjoined unqualified reverence for,
and implicit obedience to, the Brahmans, and placed them,
as a class, above all other human beings, The Brahmans,
armed with such shastric injunctions, assumed for them-
selves the position of sole interpreters of the Vedas and
Shastras, and became the expositors of usages and customs,
both secular and religious, and ultimately attained an
ascendancy even higher than that of the rulers of the
soil.. It was through their influence that ancient customs
and usages, which had originally been free from any
religious significance or superstitious ideas, became clothed
with all sorts of religious rites and superstitions.

But whatever may have been the influenco  of
Brahmanism in modifying the customs and usages of the
country where it became paramount, there exists a large
body of customs and usages, absolutely pure and untouched,

amongst the indigenous population of India whe were

unaffected by Brahmanism. Xven in the Punjab, the
birth-place and cradle of Brahmanism, the ancient customs
and usages did not suffer much change. Becanse, 8000

} Laws of Manu, Chap, LI, 17, 5 !/m] (.«lmp LTy 20,
2 hid, Chape 11, 18,
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Cafter the Aryans began to move further eastward, the
Told of Brahmanism slackenéd to a considerable extent.
In Southern India also, the Brahmans never settled in
sufficient numbers to produce a lasting effect on the
existing customs and usages. Consequently, in Malabar,
Canara, and among the Tamil mhabitants of the South
of India, and the Nambudri Brahmans on the West Coast
of the Madras Presidency, certain peculiar usages and
customs ave noticed which remained umnﬂuencod by
Brahmanism.
The case of the Nambudri Brahmans is very singular,

They belong to the same stock as the Aryans who invaded
and conquered India and subsequently settled in it. They,

however, separated themselves from the main stock before

‘Brahmanism had been fully developed; and went to settle
in Malabar, Naturally, their nsages and customs were
not affected by Brahmanism. But the qmwuhrlty lies
in the fact that though they have been in Malabar over
1200 or 1500 years, then enstoms have not been modified
or influenced by those of the people among whom they
have lived so long. They have retained their old customs
and usages unchanged, The eustoms and - usages which

prevail among the Nambudri Brahmans of the present day

are the same as existed among the Br: ahmans of Eastern
India at the time of their emigration. Their archam
character exactly accords with such a conclusion.'

The Village Community and the Punchayet are two
institutions which were instramental in producing and
preserving many customs. The former is the older of
the two and “is to be found in every part of the world
where men have once settled down to an agrieultural life.”
The Indian village system had its foundation in the
communal prineiple, the essential features of which ave
 that, whilst the individoal house-holder may be the supremis

Y

! Vide, Vasudevan . Seoys o (1887,
State, 11 Mad, 157 at pp, 180, 181,

Village Com-

munity and
Punchayet,
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head of his own family, he is still bound, as & member of
the community, irvespeclive of his (*1'1;‘*({(1“_ or caste, to
strictly conform to the village rules and usages regulating
the internal economy or administration of the whole
community. In the Punjab and the adjoining districts
this village system is still found in its primitive vigour.
Similarly this system is also prevalent among the Dravidian
races in the South and among the Nairs of Malabar and
Canara. 'These communities bhave not heen affected by
the Brahmanic innovations, and, as a result, have handed
down their ecustoms and usages unchanged and unmodified,
Among the Hindus of the Panjab, for instance, the
order of succession 1s determined by custom and not by
religious considerations. The right of pre-emption, another
village custom, is to be found in the Punjab, and is now
recognised by Statute. The Tamil settlers of Northern
' Céylon vetain many of their ancient customs, unaltered by
Brahmanic influence owing to causes which cannot now be
ascertained. | i by
‘The Punchayet, or the Council of Village Elders, is.
an instibution of comparatively modern times. Elderly
men of the village formed its members, managed the
affairs of the community, ir,]»telrpreted customs and settled
all disputes. The Elders mad8 no new rules but interpreted
the meanings thereof. They declared what the rule’ of
custom wag, as the judges in Encland even now declare
what the Common law is.  The Punchayet possessed
no power to alter any peculiar  order of succession
immemorially observed. 1t had nothing to do with any
.matter involving private rights except merely declaring
what had been the custom of that particular family or
locality in regard to them. Its chief functions lay in
settling civil or municipal rights of individuals in relation
to neighbours. As the authoritative interpreter of customs
and usages, the Panchayet settled and adjusted the various
disputes between private individuals. This course of
procedure naturally tended to the rigid observance of u
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body of customary rules which being traditionally handed
down to posterity acquired a force in proportion to the
frequency of its recognition and application. But it must
not be forgotten that by these very interpretations and
declarations the old rules and customs eame insensibly
to be modified and alteved to suit the times, and so the
changes and modifications went on from age to age.
When, however, records came to be made of such
interpretations and declarations, the gradual modifications
of the ancient rules and customs naturally ceased.

The first stage in the evolution of the human race,
after the primitive state, is what is known as the Aeroic
ov militury age. At this stage of humanity, the King
used to be regarded as a divine agent, and whatever he
did or said was looked upon as imbued with direct divine
spiration. Not Kingship alone, but every eardinal
institution of the age, in fact, was supposed to have
existed under supernatural presidency. The heroie age was
succeeded by an era of aristocracies. During this age,
the kingly rule was supplanted by that of oligarchies,
The sacredness of the kingly character having beecome
weakened, the dominion of aristocracies sprang up. Tt is
- not only in Europe but also in India that these oligarchies of
aristocracy came into existence. Here the aristocracies
“became religious, whereas in Europe, they were civil or
political.  These avistocracies were universally the deposito-
vies as well as the administrators of law. They claimed
to monopolise the knowledge of law, to have the exclusive
possession of principles by which disputes were to be settled
and ecivil rights adjusted. This period, according to Sir
Henry Maine, is the period of Customary Law. “ Customs
or observances,” he observes, “ now exist as a substantive
aggregate and are assumed to be precisely known to the
aristocratic order or caste,’”

We remarked while dealing with the influence of

L Aneient Law, p. 12,

Origin of
customary
law in the
aristocratic
period.
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Brahmanism, that ‘at  one time Brahmanism or the
sacerdotal order became a paramonnt power in the land of -
the Hindus. It was at this period that a body of custo-
‘mary laws grew up in India. The period of the
‘sacerdotal order or Brahmanism in India corresponded with
‘that of aristocracy in Europe. And like the aristoeracy
‘of Europe, ‘the hierarchy of priesthood in Tndia became
‘the depository and custodian of customs anc‘l“vprineip]es
‘regulating the whole society. ¢ The epoch of Customary
law and of its custody by a privileged order,”’: rays Sir

‘Henry Maine, 'is a very remarkable one. The _condition

of jurisprudence which it jmplies has left traces which
may still be detected in legal and popular phraseology.
The law, thus known exclusively to a privileged minority.
whether a caste, an aristocracy, a priestly tribe, or a
‘sacerdotal college, is true unwritten law. Except this,
271

" In the history of jurisprudence this period of customary

‘law was succeeded by the Era of Codes or written laws

like those of the Twelve Tables of Rowe, the Attic Code

of Solon, Laws of Draceo, or the des of Manu. i
In India, as it is generally admitted, Government by

legislation, in the modern sense of the expression, is of

“very recent date. The Hindu rulers and chiefs of warious

provinces never made any serious attempt to rule their

“respeetive states or dominions by legislation. They never
“framed a code of laws regulating purely private rights.

They did not attempt to interfere with the diverse social
and domestic rights, duties and interests ( like marriage,
adoption, succession, &e.) of the people'over whom they
held their sway. It would seem that all these domestic
and  social” matbters were severely  left to be shaped
and moulded by the people themselves or, rather, by
accidents. The people, no doubt, guided themgelves in
these matters by rigidly following their ancient customs

t“Ancient Law, p 13
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and traditions, which the practice of their forefathers
consecrated in their eyes. So far, therefore, as India is
concerned the 1mp01tance of customary law is very great
indeed.

It is worthy of note that by the Act of the British
Parliament, 21 Geo. III, ¢. 70, s 17, and by the Indian
Regulation TV of }7!}3‘ s. 15, the customs and usages
of thxs country were early recognised and all the British
courts in India weve required, in determining questions
of civil rights and status in cases between Indians, to
decide according to such customs and usages. Both these
Statutes provided that in suits regarding inheritance and
suecession to lands, rents and goods, marriage, caste and all
other matters of contract and doalmg b(*twcen party and
party the laws and usages of Hindus, in the case of Hindus,
the laws and usages of Mahomedans, in the case of
Mahomedans, shou]d be observed b} the Judges in oommg
to a final decision. Shortly after, the Privy Council, in
their decisions of cases, solemnly declared that ¢ under
the Hindu system of law clear proof of unsage will ont-
wpmh the written text.””? The legislatures of the different
Indian Provinces have, whenever necessary, always provided
a saving clause in the Acts passed by them guarding
the observance of the customs and usages of the country
whether of a family, of a tribe, or of a district, so that
the judicial officers may in deciding cases give effect to
the ancient customs and usages of the people.®

Y Vide Act XTI of 1887, 8 87 3 Vide Bombay Reg. IV of 1827,

which hag been substituted for s
15 of the Regulation.

3 Vide  Collectar of  Madwray,
Moottoo Ramalinge Sathupatiy; 12
Moo, I. A, 397,  ab p. 436 (1868);
Bluyaly Bam Singh v, Blyal Ugur
Singhy, 13 Moo, I, A, 873 at p. 390
(1870); Mutangini Debi x. Jayhali
Lebi, 5 By L R,
(1869).

468 at p. 469,

&, 20,
Act ITof 1864, s, 15.
‘Burma At XVIL of 1875, &, 5.
Central Provinces Act XX of
1870y 8, 8.
Madras Act 1IT of 18783, ¢, 16,
Oudh Act XVIIT of 1876, s. 8,
Punjab Act XIT of 1878, s, 1
Burma Courts ALt XI of I&W

-
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Whenever a custom is pleaded and proved o exist,
and if it be not repugnant to pubile interests or abhorrent
to public morality, and if it satisfies all the requisites of
a good old eustom,~such a custom is “entitled to receive
the sanction of a court of law.”” Nay, it will out-weigh
the written tex(s of law and supersede the general Juw.!

We will now consider what are the requisites of a valid
custom, In order that a custom may have the force of
law, it is necessary that it should be aneient and ¢nvariaile,
continnous and uniform, reasonable and not immorat, certain
and definite, compuisory and consistent?  In ve Sivanananjo
Perumal v. Mutte Ramalinga®  the learned Judges made
the following observations i —“ What the law requires
before an alleged custom can rveceive the recognition of
the court and so acquire legal forceis satisfactory proof

Vo Hsw Naikin, & Bom, b4 (183 0)
Sivanananja. Perumal  v. Mutte
Ramalivga, 3 Mad, H, ©, R, 75
(18668) 1 Raju Koernarain Roy v.

Arvakan Hills Reg. VIII of 1876,
5 B

Terai Reg, TV of 1876, &. &,

Ajmere Beg, VIof 1877, 6, 4.

Indian Contract Aet 1X of 1872, Dhovinidhur Roy, S, 1 Decis
s¢. 1 and 110. (1868), p. 1182 Sumivien Single
Tndian Trusts Act 1T of 1882, s, lve Khedun' Stnghy 2 8.0 D, Hel,

1

Benwal Tenancy Act  VIIT of
1885, &, 183, ot pussim,
Ondh Land Revenue Act XVII

of 1876, &, 31,

Ny e Bent Aot Xl of
1881, . 29,
e, e, &
L Vade Pervy's <00 € dpl 121

" Sunder v, Khwman Séng, 1 AL 613

- (I878Y ; Mahomed Sidick, 10 Bom. 1

-

(1885) s Bhayrthibai, 11 Bom, 285
(1. By (1886) 5 Desct Banchhoddas
Vitheldas, 21 Bom, 110. (1895).

¥ Huro Prased ¥, Sheo Dyal,
26 W.R, 55(1876): 8. ¢ 8 T./A. 259 ;
Lajleishen Singl v- Remjoy Swrine

Mozoomdar, 1. Gal. 186 (P.0L): 5.C.
Jaikd

W.R. 8(1872) 5 Mathura Naikin

LR

/8

iy
/

Beps 116 (147) (1814) ¢ Sce jalso
Joy Kishen  Mookeriee v, Doorge
Navain Nag: 11 W R, 348 (1869) 3
it Neth Chowdhpy  v. Gowre
Necth ()V[-(’viarlltl‘!/v LS S B LR
(P at pa 288 5 (1870) 5 Lamelivrn
Mujmooadar. v. Lajah  Bishoonath
Singh, 12 8. D, Décis 390 (1856);

Soovendronath Roy <. Heeramones

CBurmoniah, 12 Moo, LA, 81 (1868)

Patel  Vandre Van  Jekisun, 16
Bom, 470 (1891); Lutelmiput Singh,
9 Cal 698 (1882) 3 Bhaw Nanyji
Utpat, 11 Bom HL 0L Re 240 a6 b,
271 (1878 5 Lara. Chand 'v. Feeb
Ram, 3 Mad, H, C. R, 50 ab p. 57,
(1866).

8 8 Mad.
(1866).

L RO Mt e
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of \isa,ge‘ <0 long and invariably acted upon in practice as
to show that it has, by common consent, been submitted to
as the established governing rule of the particular family,
class, or district of country ; and the course of practice, upon
which the custom rests must not be left in doubt but be
proved with certainty.” This case came on appeal before the
Privy Council, and their Lordships in affirming the judgment
of the Madras High Court made the following remarks:—
“Their Lordships are fully sensible of the importance and
justice of giving effect to long-established usages existing in
particular districts and families in TIndia, but it is of the
essence of special usages, modifying the ordinary law of
succession, that they should be aneient and invariable ; and it
is further essential that they should be established to be so by
clear and unambiguons evidence. It is only by means of such
evidence that the Courts can be assured of their existence,
and that they possess the conditions of antiguity and
certainty on which alone their legal title to recognition de-
pends.”” A custom should not only be ancient or immem-
orial, but it should have been exercised in a wniform manner,
(Vetutissima et jugiter observaia)., A custom being irra-
tional, absurd, and contrary to equity and good conscience
cannot be sustained in a court of justice’ A custom set
up must be definite, so that its applieatioﬁ in any given
instance may be clear and certain and reasonable.®* A custom
to be valid must be' consciously accepted as having the
force of law.* '

\ Ramalakshnt Anomal v, Sivan-
anantha Perumal, I. A, Supp, 1 ab
D. 3. (1872) 8.0, 17 W. R, 553
(2,.0.) !

2 Vide Zndwr Chunder Dugar v,
LZualhmi. Bibi, T B. L. R, 682
(1871): s 015 W, ROBOL,

8 Lachman Lai v. Akbar Ihan,
1Al 440 (1877); Lala v. Hira
Singh, 2 ALl 49 (1878); Huwrpurshad
v. Sheo Dyal, 3 1, A, 259, at p.

4

285 [1876] ; Ramalakshmi Ammal
v. Sivanananthe = Perumal 1. A,
Supp. L (1872 s ¢, 17T W. R. 553
(p. €.) ; Doorga Pershad Singh v.
Doorga Kooeree, 20 W, R, 154 ab  p,
157 (1873) ; Bhogawar  Das v,
Balgobind Sing, 1 B. Lo R, (8, N.)
IX. (1868). j

t Mirabivi V.

Mad. 464 (1885).

Vellayanna,

160 A%D
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Stephen, in Inn C‘ommentames,‘ has énumerated cerfam
conditions that are necessary to make a specml custom good
and these are i—

(i) The custom must have been used s0 Long, 'leat he
memory of man runneth not fto the contrary. ‘

(i) A custom must have been continued. Any in‘ter-
ruption would ecanse 2 temporary ceasing; revival would
giveit a new beginning, which would be mﬂem the time of
legal memory, and thervefore the custom will be void.

" Bat this must be understood with regard to an mterrup— ;
tion of the right; for a temporary interruption of the

possession only w1ll not destroy the custom. But if the

right be any how discontinued, even for a day, the custom
is quite at an end. ‘ |

(i) A custom must have been en Joyed peacm&l 'y, and
qot subject to contention and dispute. S

(iv) A custom must be reasonable ; or, rather, taken
negatively, it must not be unreasonable, S

(v) A custom ought to be certain, =

(vi) A custom, though established by consent, must
‘(when  established) be compulsory; and not left to the
option of every man, whether he will use it or no,

(vil) ' Lastly, customs must also be consistent with each
other; one custom cannot be set up in opp()bl{lon to an-
other. :

Bobh the Hindu and the Roman 3uqu required that
the usage or custom should be ¢mmemorial, But neither
of them laid down any specific rule for determining precise-
]y either the length of time or the exact number of repe-
titions necessary to constitute such an immemorial custom.

In England the rule is that the usage must be so ancient
that it must have existed ¢ from time whereof the memory
of man runneth not to the contrary.” This hypothetical
Pemod which is, in jurist’s language, known as [legal
memory in Loutmdlc’mrm to /wmy mvﬁmrJ, has been fixed,

] e L N e s e L L e ke

"\701 L, pp. 26-29.

o
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_arblbrauly no doubt anterior to the first day of the reign
of Richard I, (1199 A.D.); the living memary bemg;com—
puted from the first day of Richard 1.’s reign. The reason
- why the reign of Richard I. was accepted as the extreme
limit of living memory is because from his reign the
records of all the legislative enactments have been preselvtd
and all traces of paxlmmcnta.l y legislation prmr to his reign
have been lost.

The prineiple laid down by (noy, C. J., by way of
analogy to the English legal memory, is to be found in a -
1'ep01ted case of the then Supreme Court of Calentta and
is worth quoting. The judgment was delivered on the
21st November, 1831, is Lordship observed as fol-
lows 1= ' . ‘ :

- “I have no hesitation in saying, that we are hound te
take notice of any special customs which may exist among
the Hindoos, or which can be considered as the law of any
particular part of the country, but then there must be an
averment in the pleadings to show that this custom pre-
vails, and ought to be received as the law of that place,
notwithstanding that it varies from the general laws of
the Hindoos.,...It may be said that from the year 1756 to
the year 1765, there was u double Government in this
country, and during which period there was no registry of
any Regulations. To those who minutely study the
history of that period, it must be evident, that many
usages were tn n introduced, that are now recognised as
Hindoo customs, and if any of the usages which were
introduced at that period are relied upon as Law, we are
bound to take notice of them, should it be shown to us,
that they have become written Law of the land, but even
if they have not become the wiitten Law, and they are
specially pleaded, we must still recognise them as a valid
subsisting custom, on the presumption, that this custom
had its origin in some lawful anthority, and there will be
no more difficulty in doing this, than there is in recognis-
ing the local customs of England. Although in this
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eountry we cannot go back to that period which constitutes
" legal memory in England, viz., the reign of Richard L.,
yet still there must be some limitation, without which a
custom ought not to be held good, In regard to Caleutta’
I should say, that the Act of Parliament in 1773, which
established this Court, is the period to which we must go
back to found the existence of a valid custom, and that
after that date, there can be no subsequent custom, nor
any change made in the General Laws of the Hindoos,
unless it be by some Regulation by the Governor-General
in Council, which has been duly registered in this Court.
In regard to the Muffasil, we ought to go back to 1793,
prior to that, there was no Registry of the Regulations,
and the relics of them are extremely loose and uncertain.
1 admit that a usage for 20 years may raise a presumption,
in the absence of direct evidence of a usage, existing
beyond the period of legal memory.

 “Tn administering Hindn Law in this Cowrt, there
are four distinet authorities which we are bound to recognise.

15/, A usage in accordance with the Sastra, contained
in the Smritis or original Text Books. /

9nd, A usage in accordance with the Dharma Sastra
being the works of the Commentators. :

8rd. English Acts of Parliament. _

4¢h, Usages in Caleutta prevailing previous to 1774,
and in the Muffasil previous to 1793, as their existence
for that length of time presumes, that they were established
by Aects of Sovercign Authorities.”

Thus in Calcutta 1778 is the period which constitutes
legal memory, and in the Muffasil, 1793, These are the
periods to which we must go back in order to establish
the existence of a valid eustom. But a custom for twenty
years may raise a rebuttable presumption of the cnstom
existing beyond the period of legal memory.

Y Doe d, Jagomohan  Rai v. Clarke's Rules and Qrders of the
Srimati Nomw Dast, Montriow’s = Supreme Court of  Judicature in
Cases of Hindw Law, p. 596, HFort Willlam, p, 112
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n re Garwrudhwaje Parshad  Singh v. Saparandhwaje
Parshad Singl* it has been held by the Privy Council
that the evidence of unbroken custom for eighty years,
sinee the British oceupation of that Province, is suflicient.
A family customa cannot be binding where the estate to
which it is alleged to attachis so modern as to preclude
the possibility of any immemorial nsage.’ '

Tt should be noted that this rule of immemorial anti-
quity is to be restricted to custom only and not to usage.
As we have already stated a usage may be of quite recent
orowth yet, if established, will be valid.

From the first few lines of the passage we have quoted
" from the judgment of Grey, C.J., itis clear that the
British Courts are bound to take notice of any special
cutsom that may be pleaded. In the concluding lines
his lovdship has laid down that in administering Hindu law
the British Conrts are bound to recognise authorities of
usage——11sage as contained in the Smeritis, usage as men-
tioned by the Commentators, and usage existing anterior
to legal memory as fixed by his Lordship. The Judicial
Committee in the celebrated Ramnad case,® observed :
“The duty of an Buaropean Judge, who is  under
the obligation to administer Hindoo law, is not so much
to enquire whether a disputed doctrine is fairly deducible
from the earliest authorities, as to ascertain whether it has
been received by the particular school which governs the
distriet with which he has to deal, and has there been
sanctioned by usage,” By the Charter Act, the Supreme
Courts of Caleutta, Bombay, and Madras were directed
to determine cases by the laws and  wsages of Gentoos and
Mahomedans.* And in numerous decided cases it has
been laid down that the function of the Court is to as-
certain, to compare, to explain, and to ratify, and not to

127 1. A, 328 (1900), 8 Collector of Madura vy Moottoo
L Umpithnath  Chogwdlry v Ramalinga Sathewpathy, 12 Moo, I,
Goureenath  Chowdhry, 18 Moo, A, 897 at p. 436 (1868),
I, A 542 (1870). ! Vide Obarter Act, s, 17. |
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create a custom. A AJ udge, as a witness and as an ex~
positor, has to give a clear definition of the custom, usage
or rule as to wlnoh the opinion of the community }mq |
arrived at the requisite degree of maturity.' ‘
1t should be noted that it is as mueh a Court’s duty
to abrogate or veto a bad, immoral or illegal custom as
to sanction or ratify a good one. No doubt, a Court is
bound to give recognition to any eustoma or usage proved
to its satisfaction ; still it possesses a very wide discre-
tion in not recognising a custom which is prejudicial to
public interests, or repugnant to public morality, or in
conflict with the express law of the country.? '
That a custom may be abandoned is now beyond all
shadow of a doubt. The Privy Council have, in at least two
very important cases,® pronounced so. In the last case
their Lordships said that they “can not find any
principle or authority for holding that, in point of law, a
manner of descent of an ordinary estate, depending solely
on family usage, may not be discontinued, so asto let
in the ordinary law of succession. Such family usages
are in their nature different from a territorial eustom, which
is the lew loer binding all persons within the loeal
limits in which it prevails. Tt is of the essence of family
usages that they should be eertain, invariable, and
continuons, and well-established discontinuance must be
held to destroy them. This would be so when the
discontinuance has arisen from accidental causes; and the
effect cannot be less, when it has been intentionally
brought about by the concurrent will of the family, Tt

ittt

"\ Mathura Naikin v, Bsu Naikin, | Utpat v, Sundrabai, 11 'Bom, H,

4 Bom. 545, p. 559 (1880). 0. R, 249 (1874); ddvyapa. v,
3 Vide Mathwra Naikin, 4 Bow. = Rudrava, 4 Bom, 104 (1879). i
545 (1880) 5 DBaswwa V. Lingan- 8 Abraham v, | Abrakam, 9

gauda, 19 Bom. 428, p, 459 [1894] 5 Moo. '[t AV19 (18638) ¢ 8, ¢ 1'W,
Khojal's cases, Perry's 0.C.110;  R.1; Lajlishen Singh v. Bamjoy
v Ohand v. Reeb Ram, 8 Mad,  Swrmah  Maxoomdar, 1 Cal, 186
H, C.R. 50 (1866) ; Blaw Nanaji  at p. 195 (1872) : 8¢, 19 W. R, 8,
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would lead to much confusion, and abundant litigation, if
the law attempted o revive and give effect to usages of
this kind after they had been clearly abandoned, and the
abandonment had been, as in this case, long acted upon.”*
West, J., in re Mathura Navkin? following these Privy

Council decisions, has remarked that judgment in accordance

with a usage as existing does not imply, of necessity,
either that it always has existed, or that it always must
exist, so as to limit the operation of the Statate. A
change in the popular conviction may, without inconsis-
tency, be followed by a change in the course of the
decisions by which the Legislature intended to reflect them.

In ve Abrahiam v. Abrakam, the Privy Counecil bave said

that customs and usages dealing with property, unless their

continuance is en joiried by law, may, as they are adopted
voluntarily, be changed or lost by disuetude. In Svorendra-
nath Roy v. Heeramonee Burmoneah,® their Lordships,
following Abrakam v. Abrakam, observed ¢ whether the
property be ancestral or self-acquired, the custom is capable
of attaching and of being destroyed equally, as to both.”
In a country where the law is fixed, such as in the
civilized countries of the world, the law governing the
devolutions of land is also settled ; so that a person coming
to live in such a country and acquiring land will be
governed with regard to his immoveable property by the
sottled law of theland, that is, the Zea loce. On his death
his real estate will be inherited by his relations according
to the lew loei, and not according to the law of the land
from whence he came. But in India there is no lew loci
governing immoveable property ; matters relating to pro-
perty being governed by the law of ove’s own personal
status. Among the Hindus in India there arve several
distinet schools or systems which operate in different

Rajlihen. . Singh  v. Bamjoy * 12 Moo, 1. A. 81 at p. 91 (1868):
Surmah Mazoomday, 1 Cal, 186, p. 8, ¢. 10 W. R, 35 (P. ¢.). Sec Venku
195 (1872). v, Mahalinge, 11 Mad, 393, p. 400

% 4 Bom, 545 at p. 561 (1880), (1888), A

Migrating
Families,
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provinces. Ag for mstance, a Hmdu of Benmal ig governed
by the Dyabhaga; of Behar, Northern Indm, Marhatta
Country, and Northern Cavara, by the Mdtakshara ; of
Madras, by the Smritd Chandrika ; of Poona, Ahmednagar
and Khandesh, by the Mayulle and so forth. Exeept in
Bengal, the system of Mitakshara, however, practically
prevails in all other provinees, although the special autho-

~ rities mentioned as prevailing in them have also a con-

giderable weight. But whether it be the Dpabhaga or
Mitakshara that may prevail in a place, the law is not
merely a local law but alsoa personal law, and becomes
part of the stalus of every family which is governed by
either  school. ("onsequently, when any  such family
migrates to another province, governed by a different
school of law, it earries with it its own law.,' Thus if
a family governed by the Dyablaga in Bengal comes and
settles in a place where the Mitakshara prevalh, it will
not be governed by the Mitakshara bhut by the Dyabhiaga.
And this rule will apply not merely in respect of succes-
sion and inheritance to landed properties but algo in
matters of personal relationship of the members of the
family. This is quite unlike the general rule that obtains
in other countries, according to which, Zew Jloci governs
matters relating to land and the law of domicile governs
personal relations. ‘

The above principles are also applicable to fq.mxlus
which have acquired any special custom of succession
differing from that either of their original or acquired
domicile. The same ruie applies to a family which has

_changed its status.”

Beyond some vestiges of the great religion of Gautama
very litule is to be found in India of the Buddhistical
customs and usages. - When Buddfa was born, Sralimanism

\ See  Vasudevan v. Secy. of A, 132 (1839) ;. Soviendranath

State, 11 Mad, 157, p- 162 (1884).  Roy v. Heevamones Buvimoneal, 12
* Vide Rutcheputty Dt Jha v, Moo, I A, 81 (1868),

Rajender. Narain Rae, 2 Moo, 1,
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was in its ascendancy. DBut the teachings of Buddia so0n.
succeeded in checking the tide of Brakmanism. The wide
and: rapid spread of Buddhism once threatened the existence
of Brakmanism. But luckily for the latter, the great
Sankarachurya appeared at an opportune time to preach
his doctrine of Fedantism. His teachings not only re-
tarded the progress of Buddhisin, but scon resuscitated
Brakmanism, and eventually expelled Buddhism from India.
Buddhism, thus arrested and expelled from its native soil,
found a congenial field in (Jeﬂon, Arakan, Durma, China,
and Tibet, where it hag since taken root and become the
religion of the people of those countries.
It is said that Burma was originally colonized by the
Hindus and that ‘the Budd/iist religion was introduced
there in the second century of the Christian era. Like
the Hindu Code of Manu, the Burmese Dhammathats
embody rules and principles, customs and usazes, relating
to social and religious, public and private rights,—the
traditions, as it is said, from the foundation of the world,
beginning from King Maha Thamada. The Diammathats,
in their origin, are TIndian and Bradmanical and not
Burmese or Buddhistical ; they hawve, however, been areatly
modified by the Buddhist religion. The oviginal | Dhkam-
mathals ave in Sanskrit or Pali and have been translated
into Burmese, Up to 1847 these books existed only in the
form of palm leaf manuseripts, In that year Dv. Richard-
son, Principal Assistant to the Commissioner, Tenasserim
Provinees, published at Moulmein an edition in Burmese,
with translation into linglish, of the Menu Kyay Dhaum-
mathat and from that time it has been the sole book of
reference.  Mr. Javdine, late Judieial Commissioner of
Burma, has, in his “ Notes on  Buddhist Law,” translated
some portions of other Dhammathals velating to marriage,
divorce, and inheritance. According to Mr. Jardine ¢ The
Menu Kyay is fuller than most of the Dhwmmatiats, But
in the present dearth of learning it is as difficult to appraise
its authority as to determine its age, or the name of the

]
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aathor . s 1L 18 pxobably a conllnl.a,tlonl made h‘om the “
béammaékaz’s. : | i

All Jurists aorree that the marriage la,ws of a n@taon
depend on the: socml moral and m,hgmus ideas of the
people.  As regards the Burmese, it will be observed that
round the ecentral ideas of marviage, customs governing |
real and personal pmperty, and its deyvolution and partition,
range themselves, The Ddammathats recognise the cus- |
~ tom of polygamy. In Lower Burma it has pxevmled 80
universally and for so long a time that: it has acquired thg.“‘
force of law." The Burmese had, like fhe Indians, their
 Punchayet. Tt was composed of Elders or LachJees who
settled all questions of divorce, inheritance and pa‘rtltmn‘ %
of property, according to the customs and usa@es laid
down by Menu, the recluse. ‘ ,

The Government of India in legislating for thu (‘ourts
.in Burma have recognised the rules and cushoms of the
Burmese as will appear from the Burmese Courts Act XV II
of 1875. Seec. 4 is as follows =~

Lo Where, in any suit or prnoeedmw, it neceasmy for
any Court under this Act to demde any question regarding
succession, inheritance, marriage or caste, or any wlnnmm
usage or institution, the Buddlusb law in cases wheru the
parbxes are Buddhists . . . . shall form the rule of deci-
sion, except in so far as such law has, by legislative enagt-
ment, been altered or ul)uhqhed or is opposed to dany custom
having the foree of law in British Burma. : i

“In cases not provided for by the former part of this
section, or by any other law for the time being in force,
the Court slmll act Lu,euxdmw fo justice, equity 'md good
. conseience.”

In 1860 Major Hp.).rlxeb found a Code ut Burmese Law
combining the written Jaw as found in the Menu Kyay
with the Jex /Joer or local custom. DBesides Menu Kyay,

ViMa  In e V‘_ Vwm// ?:uu Sfile .A'l/’-a'.‘ﬂ.‘\”u V. .l;;mng‘ Seing
fRIRS SN " " Ll
I-A‘l'la, fivil Refee, No.1, 1880, de-! Civil Appeal, June 24, 1874, per
cided on July 20, 1881, Sandford, J. )
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there ave numermw mlmws of the spemal Umn‘t and  the
Judicial Court of the Commissioner of Burma. All these
rulmcv.q have authoritatively decided many doubtful points
in Buddhist Customary Law.

Among the Karens, Ching and other hill trlbes, peculiar
customs obtmn and these customs differ from those of the
Burmese. ‘

8o far as India is concerned the importance of Custo-
wary Law has more reference to the Hindus than the
followers of lslam. Yet, it is mnot a fact, as is oenera]ly
 supposed, that custom has no place i in Mahomedan jurispra-
dence. No doubt the two principal sources of Islamic law
arve the Koran, as containing the words of God, and the
Sunna or traditions, being the inspired utterances of the

Prophet of Arabia and precedents derived from his acts.

Next in authority, as is well-known, are Zjma or consensus
of opition among the learned and @uyas or analogical
deductions from the above three. But the same texts upon
which ma 1s founded have led to the récognit’iﬂqn of
custom or Urf as an independent source of law. Indeed,
the Prophet himself in his life-time recognised the force
of customary law, as in many instances he either gave his
express sanction to certain pre-Islamic usages prevalent
among the Arabs or suffered such usages to continue with-
out any expression of disapprobation. His companions

after his decease similarly recognised many customs which

were not inconsistent with the teachings of the Islamic
faith. With the progress of time¢ when the Mahomedans
spread over different countries and ineluded a variety of
races the area of customary law became widened. The
principle that regulates the validity of sustom or usage in
Mahomedan jurisprudence is that it must not be opposed
to a clear text of the Koran or the Sunna. Otherwise it
18 broadly laid down that usage obtaining in a particular
country among Mahomedans overrides any rule of law
based on analogical deduction. Tt is further stated that a
custom, to have the force of law in Mahomedan jurispru-

Mahomedan
Customs or |

Uifs,
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dence, need not L
and "i‘ﬂ’vv‘t only
ﬂum- hies ‘ , ‘ |
! A an Bml(,h o[r {.‘, @ le: ‘mut c’)l"‘ the North- W'(‘Gt”
‘vnwe\. hd,l's vuled that where a f’mmly has professed the
| “'du,u tchwmn iur sticeessiye generations, the hom‘ts
o mtry, on the oceasion of a c,lmm to quocemmn
et by a plea of social usage, are bound to disposc;
: case under the Mahomedan law, and cannot re-.
eugtiise any such plea of usage which is opposed to the
| Mabomedan lawvt The 'Prkwy Couneil in o ease referred te
i question. as one which had not till then been settled
Aund although it was unnecessar ¥y to deeide it in that cas
their ‘lmdalup» used language  which cle u‘ly indicated,
that, in their opinion, it was doubtful wlmthcr Mahomedan
law did admit of any coutrol by custom.” The Chief
Court of the Punjab, however, n & case, he]d that by
special family custom the females of a cortain family
were oxoluded  from ‘inhevitance.  The Court felt itself
bound to give effect to tlllb ul.stom under provmuu» of
et LV of 1872,
/ RO AN oF 1873 i w(.u mnended hy Act XII uf :
1878, which provides that (Lllt"stluuh regarding suceession,
| Hpetial property of females, betrothal, matriage, divorce,
""‘cluwm, ;«uwpuuu, uumd;.m.slup, minority, lmstmdy, family -
velations, will, legacies, gifts, partitions or any religious

n‘enm"ﬂ \o"xm, a c'n«tom ha.s fm'(xe ‘
‘ 1 1“tv

and 1! o cmu.tl\' in wlne,

usage ot institution shll be decided aceording to any cus-
Ao n,pplwablu to the parties ('nnwuwd which is not
contrary to ;ustu e, equity or good ooxmmmwe, and has not
been by this or any other enactment altered or . abolished,
and  las not been declaved to be wvoid by ec)mpetent
anthority*  Similar pxowslons have been madf\ in, ()mz’/ﬁ,

LoSuriust Khan v, Kudiv Dad | 538 (1866).

A R D T S T G b Rastam: Al v /\Huaéﬁf‘lmmf j
88 (1866). Al Khan, PR, (1875) 99,

G V. Dharwm ot Yida =r.m¢~1u{ns-{ 8.0y
Singh, 10 Moo, I, A. 611 at p. :
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the f"m;/uel Piorances and L’vomimy ?’l[u/]’us:/’ 1:¢., territories

mxtatde the Presidency  town  of Bnmbmy, whe:e customs

take precedence of Mahomedan layw.! :
The-.cnae of a Hindu embmcnw Uhm\tmmtv or Moslem-

ism presents some (hiﬁ(-ulhm as to the law applieable

11 snch cases in regard to succession and inheritance. =~ Ac-
.undmo' to the Koran, a convert to \/Iahomedamqm (,hft,nﬂ'ea
his pm‘smml Jaw also ; so the general presumptmn is that
a eonvert from Hinduism to the Tslamic faith is governed
by the Mahomedan law. In 1e0*fud to converts from
Hindnism to Christianity the case is somewhat diffevent.
Up(m the conversion of a Hindu to Cln'wtnmty, the
Hindu law ceases to have any continuing obligatory foree
upon the convert.  He may renounce the old law by which
he was bound, as he renounced his old religion, or, if he
thinks fit, he may abide by the old law notwnbhstandmt,
the fact that he has venounced the old religion® The
profession of Christianity releases the convert from the
trammels of the Hindu law, but it does not of .necessity
involve any change of the rights or relations of the
converts in matters with which (;lu'htmmty has no eoncern,
such as his rights and intevests in, and hs powers over,
pr nperl o
: Before the Indian Suecession Act was passed, Churistian
converts conld eleet to attach themselves strictly to the
old Hindu usages ov retain them in a modified form,

or wholly abandon them,  But now the Indian  Sucees-

sion Act (Act X of 1865), governs Native Christians since
the passing of the Act. And their rights and intevests
as to stceession and inheritance of property are entn'eb

regulated by it
In this connection one matter worth notingis this,
In deahng with converts, both Hindu and Mahomedan,

L Vide Reg. IV of 1820, ss. 3, Bhc i W ()
Abraham . v, Abvabam, 9 ¥ Ihid. 239,
Moor, 1 A, 195 (1868) ; 8 o1

Conyersion,
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there may be cases in which the injunctions of rehgion
and law are the same.  In such cases no party can take

shelter under custom and defend an objectionable practice.
For instance, monogamy is an essential part of Churis-
tianity. A Mahomedan or a Hindu convert to Christianity
could not possibly marry a second wife, after his conver:
sion, during the life of the first ; and if he did so, the issue
by such second marriage would certainly not be legitimate,
any Hindu or Mahomedan usage to the contrary.!

A custom which is contrary to public policy or preju-
dicial to publie interests ov against morality cannot have
the force of law, nor will it be recognised by any Coul'
of law. It may be ancient and uniform, certain fmd
continuous ; in fact, it may have all the requisites of a
valid custom ; yet beeause it is repugnant to public moral-
ity, or against gencral interests, it can not veeceive the
same recognition from Courts of law as other customs and
usages obtain when proved, though at variance with the
general law, Tollowing this sound principle, the custom

of Hindu widows burning themselves on the funeral

pyre of their husbands, (known as a swilee) was dis-
countenanced by British Indian Courts ; and an enactment

was pagsed making the aiding and wbetbmw an act of

suttee a cvime and punishable’  Similarly thc practice of

adopting daughters for prostitution by the Naikins of i

the Western India was held to be bad and the Bombay

Court refused to recognise it,

Such evil customs, even though sanctioned by judicial
decisions in the past, are not recognised now-a-days. Like
the custom of adoption of a daughter among the Naikins,
there are other customs generally known as immoral usages
or customs.  For instance, the custom of recognizing the

V Hyde v, Hyde, 1R & Do 07 WooR, G005 Sunaluwi v, T,
130 (1866) ; Skinner v. Orde, 14 Hariprased, 28 Bom, 697 (1903),
Moo, I.A, 809 at p, 824 (1871): 1 Vide Reg, XVII of 1829,

g:0, 10 B, Ly R, 195 (P, C.) 18, ©

»
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right of heirship ‘of:‘:illegi‘timate sons bhorn of adulterous
intercourse,' of the custom of dancing girls, attached to a
Pagoda, going through a sham marriage and practically
leading a life of prostitution,® or a caste custom authoriz- ’
ing a woman to abandon her husband and marry again
without his consent,® and so forth, ‘ . e

The custom of demanding and taking pon (hoonda or
palu, as it is called in Bombay), as consideration for mar-
riage is against the injunctions of Manu.* < Garth, (. J oy
in one case’ held that such contracts are “so far void as
to be incapable of being enforced by the rule of equity
and good conscience.”” The Bombay Court went further,
and, in a very recent case,® held that a marriage contract
for the payment of pon is illegal and opposed to morality
and public poliey.”

The English jurists divide customs into  two A
classes i—General and Particular or Special.. The former of customs.
are the universal rule bf the whole’ kingdom and form '
what is usually known as  the Common law of England.
The latter are exceptions to the Common law and usnally
designated as customs, e. g, customs of Gavelkind, or
customs of a Manor. Under this Lead are also inc¢luded
the Customs of Merchants, or rules relative to Bills of
Fxchange, Partnerships, &c.® The Indian Evidence Act
deals with three classes of customs, wdz.,, Public, General,
and Family or Private. (Fide ss. 32, 48, and 49, of tho
Act). The distinction between Public and General cuss

: %

4l s el 3t

| Narvayan  Bharthi v, Laving this purpose is' a seller of his. offe

Bharthi, 2 Bom, 140 (1877). gpring.”—Manu, 111, & 51,
* Reg, v, Jaili Bhavin, 6 Bom, P Bam Chand  Sen v, . Audaitp
H.C, 0. 0.60 (1869),  Sem, 10 Cal. 1054 (1884), ;
* R. v. Karsan Goju, 9 Bow, H. t Dholidas  Lshvar v, Bulehad
C. R. 124 (1864). Chhagan, 22 Bom, 658, (1897).
* “Let no father, who knows the T See Baksi Das v. Nuadw Das,
law, receive a gratuity, however 9 O, W. N. 90, (1905). ‘
swaall, for giving his danghter in ¥ Stephen’s  Uommentaries, Vol, i

marriage, since' the '‘man  who I, pp. 22-25,
through avarice takes gratuity for
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toms, as drawn ander the English law, scems to be that
the former concern every member of the State or King-
dom, whereas the latter are limited to a lesser though still
a considerable portion of the community.’

We do not desire to follow the classification of the
Indian Evidence Act but will treat the question of customs
and usages with referenee to the people, the communities,
the professions, the guilds, and the trades among which )
they prevail and are observed. In British India we find three
principal communities occupying the country—the Hindu,
the Buddhist and the Mosleni. Now each of these commu-
nities hag its own peculiar customs and usages, So again,’
the people of Malabar and the Punjab, And as to the
professions, guilds, and trades they too have their own 0
customs and usages which govern their mutual dealings.
We propose to classity and deal with customs and usages
prevailing in British India as follows. i

Hindu ecustoms and usages ar¢ usually grouped under
the heads of Kulackar and Desachar. Kulachar (or Rasm wa
Rewaj-i-Khandan as it is ealled in Upper India), d.e,
Family Customs embrace all the various customs which
obtain in a particnlar family. Desachar .., Local Cus.
toms ave those which prevail in any particular District
or within a local area. In dealing with Hindu customs
we propose first to deal with Family and Local customs
in a general way and then under the head of Hindu cus-
toms we shall consider separately the customs in respect
of Adoption, Impartibility, Religious Endowment, In-
heritance, Marriage and Divoree. Under each of these
heads the peeuliar customs prevailing in different parts
of India and among different classes or sects of the
people will be fully and exhaustively considered.

The Buddhistical customs of the people of Burma,
Arakan, Shan and other provinces differ materially from
those of the Hindus. The consideration of their interest-
ing customs will occupy 2 place in this work.

U See see, 48, Explanation, Indian  Evidence Act.
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The Mahomedans i in India S a consider ahle part of
the population and their customs and usages though not
numerous will be treated in a separate chaptu.

Besides these, we have to consider the pccuhdr customs
which prevail in Malabar, Canara and in some places in
Southern  India, and also among Tamil emigrants of
Northern Ceylon, The Nairs, the Kandhs, the Moplas,
the Numbudris, the Tamils—all «f them have customs
and usages which are archaie and = primitive in  their

dlmactu. And as the study of these customs is very

interesting, they will be treated under the liead of Malabar

customs. .

The customs and usages prevailing in the Punjab,
both of the Hindus and Maliomedans, are so varied and
numerous that they cannot be treated as fully as we
‘should desire, but yet we will deal with them as far as
we can in the course of this work, noting the most
important ones. :

There are certain customs and nsages which .have force
between  landlords and tenants and as their respective
rights have often to be determined by such customs we
must notice them. :

Further a large body of customs and usages has come
into existence amony the various guilds and professions
‘and is commonly known ag Mercantile or Trade  Customs.
Again, certain peculiar customs are also found among
brokers and agents, and these are known as customs in
Agency. Both Trade and Agency Customs are very ime
portant in determining commercial matters and we will
deal with them separately. Finally, illegal and immoral
customs and usages, not recognized by our Courts,
deserve a passing notice.

i g S

Mahomedan

customs,
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customs,
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Immoral
customs,



CHAPTER I
FAMILY CUSTOMS,

A family castom or kulachar is defined to be the Definition.

usages of a family transmitted successively. ( from father
to son) according to law.™ It Generally relates to matters
affecting the members of a family in their relationship
to each other and to the family as a unit. Amongst the
members of a family it has an obligatory force and
distinguishes the family by its rules from other families.
These rules chiefly concern adoption, marriage, descent and
devolution of property. In its nature it is quite different
from deshachar or local custom and stands on a different
_ footing. Unlike deshackar, which binds all persons
‘within the local limits in which it prevails, a family
oustom governs the members of a particular family only
and beyond that its controlling influence cannot extend.
Under Hindu law a family usage or custom, when clearly
proved, outweighs the written text of the law.*

The reason why a family custom is allowed so import-
ant a place in the constitution of Hindu law is obvious,
when we remember the intimate - connection between the
qelebmtlon of the family sacrifices and the ownership of
the family property which is found subsisting in early
times. By many of the Hindu sages this connection was
made the basis of the theory of the qpmtual origin of the

ancestors in the family, when it
becomes knowis by the name of
Tulaehar.

! Katyayana cited in Viramitio-
daya. . See also Swirun Singh. v
Khedun Singh, 2 8. D, Sel.-Rep,

147 p. 149 (1814) :—'"To legalize

any deviation from the strict letter

of the law, it is mecessary that
the usage should have been pre-
valent during a long succession of

* (ollector of Maduva v. Mootoo
Ramalinga  Sathupathy 12 Mao.
1A, 397 p. 436 (1868); Bhaw
Nangji  Utpat v, Sundrabai, 11
Bom, H. C. R, 249, p, 268 (1874),
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proprietary rights.' ¢ There 1’ say their Lordships of
the Privy Council, “in the Hindu law so close a connection
between their religion and their succession to property,
that the preferable right to perform the skrad/ is commonly
viewed as governing also the question of the preferable right
to succession of property ; and as a general rule they would
be expected to be found in union.”’? ‘
A family cxistom, to constitute a law for that family,
must be shown to have been uniformly observed or of
long continnance. A mere convention or an arrangement
by mutual assent for peace or convenience cannot be
recognized as a family custom. The testimony must show
clearly that it has been submitted to as legally binding
and not a mere arrangement or a pact among the members
of the family themselves.® 1In Myna Boyeev. Ootaram,* the
Judicial Committee observed that “the parties could not by
their agreement give new rights of succession to themselves
or their heirs unknown to the law."” :
As regards what are the requisites of a family custom we
must refer our readers to the Introductory Chapter.*
The necessary and indispensable elements which give
custom its obligatory character and binding force
of law are mentioned there. Those requirements are
never so rigidly enforced as in the establishment of a
family custom. TIts antiquity and invariableness must be
established by clear and positive proof. Where such
evidence was not forthcoming the question at issue was
decided according to the ordinary rule of Hindu law*
Markby J., said that in ovder to establish a Zwlackar ov
family custom of descent, there must be shown either a

! Vide 11 Bom. H.C.R, 249 p, L8 Moo, 1AL 1400 iy (LX)

264 (1874). (1861). i

¥ Soorendranath Roy v. Heera- ¢ Vide p. 24 supra.
monee Burmoneak, 12 Moo, 1. A, 5 Ramehwrn Mugmooadar  Chow-
81 p. 96 (1868), dhree v. Raja Bishoonatk Siugh,

% 11 Bom. HO.R. 249 p. 277 12 8.D. Decls. 399 (1856).
(1874),
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clear, distinet, and positive tradition in the family that the
Kulachar exists, or a long series of instances of anomalons
inheritance from which the Kw/achar may be inferved,”

The discontinaance of a custom even from accidental
_causes, renders it inoperative.  'When it has been inten-
tionally abandoned or discontinued by the concurrent will
of the family it will be absurd to expect that any Court
will revive or give effect to it. In the great Soosung
estate case, the Caleutta High Court said that “one
departure From a custom is sufficient of itself to destroy
the custom if ever it existed” and the Judicial Committee

in the sama case observed that “a well-established diseonti-.

nuance must he held to destroy them (usages),”

- In this case the special custom of descent was found to
have been designedly discontinued for along time and,
thevefore, though the estate was descendible to the eldest

son to the execlusion of other sons and was impartible

and inalienable, the Judicial Committee held that the
succession in this estate should be regulated not by custom,
but by the ordinary rule of Hindu Law, 1In a very
recent case’ the Allahabad High Court following the
Soosung case observed that where, however, such a custom
has been proved the onws is upon the party who alleges
the discontinuance thereof to prove that fact. But such a
discontinuance was held not to be established by one
instance in which a female baving no title had usarped
 possession of the family property and had then gone
through the form of making, by way of a compromise,
a gift of it to the rightful heir, there being otherwise clear
and consistent evidence of the existence of the eustom.

But when a family emigrates from one district to

\ Maharance Heeranath Kooeree  Part I, 297 at p. 816 (1865) :
V. Baboo . Burm  Naraiw Singh  in the Privy Council I Cal, 186 at
18 W, H 815 mb p. 386 p, 196 (1872)
(1871, ¥ Sarabjit Partap Bahadur Sahi

* Rajlishenh 'Sing v. Ramjoy  v. Indrajit Pavtap Bahadwr Sahi,

Surma . Mozoomdar, '8  Sevestre, - 27 All, 203 (1904),

Effect of Dis-
continiance
of a custom,
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another it may retain its religious rites and observances,
and yet acquiesce in & devolution of property in the common
course of descent amongst persons of the same race in
the district in which it has settled.'

A family custom cannot be binding, where the family
or eslate is so modern as to preclude the idea of
immemorial usage. So where it was contended that the
disputed property was ancestral property and descended
to the eldest male heir by reason of its being subject to a
custom of primogeniture, the Privy Council found the
evidence “insufficient to found a family custom, which the
Courts below have held must be proved by something like
what we should eall, in this country, immemorial usage.
It is a thing which cannot be predicated of a simple and
single estate, the title to which dates from comparatively
a short period of time back.”*

In a suit for partition a custom was set up according
to which the family property was not subject to partition.
Tt was found, however, that the family was indisputably
a joint Hindu family, There had been partitions of the
family property in former times, But during the last gix
or seven generations the estate had never been divided.
The Privy Council held that this fact alone could not
control the operation of the ordinary rule of Hindu Law
or deprive the members of a joint and undivided family
of the right to demand a partition.®

As long-existing family usages supersede the ordinary
laws of inheritance in large zemindaris or petty Rajships,*
we propose to deal with some of the important ones now -—
A very curious custom of succession prevails in the

Tipperah Raj family, according to which the reigning

! Soorendranath, Roy v, Ieera- ¢ Durriao  Singh v Davi Singl,

monee Burmoneal, 12 Moo. I. A 81 11, A, 1 (1873),
(1868). S Vide Maharajah Gurunerain

* Umpithnath ~ Chowdhry . Deo v. Unund Lal Sing, 68, Dy
Goureenath Chowdhry, 13 Moo,  Sel. Rep, 282, (d54) (1840),
1A, 542 at p. 549 (1870).
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Rajah in his life-time appoints two persons as his possible

successors to the Raj. Of these, one is called the Jubraj

and the other, the Burra Thakur. The Jubraj succeeds to.

the Raj on the death of the Rajah in preference to the
next of kin. The Bwrra Thakur is next in rank to the
Jubraj. On the death of the Rajah and in default of the
Jubraj, the Burra Thakur succeeds to the Raj. The choice
of the Rajah in his selection of Jubraj and Burra Thakur is
restricted to the legitimate male members of the Raj family.

The succession to the Tipperah Raj has led to much
litigation from time to time. The earliest case reporfed is
Ramgunga Deo v. Doorgamunee Jubraj! In this case D
brought an action against R in the Provincial Court of
Dacea, on the 12th August, 1805, to recover from K the
Raj. The case of D was that in 1785 on the death of the
then Rajah there being no Julbraj or Burra Thalkur, his
(deceased Rajah's) second son succeeded to the zemindar1
with the sanction und authority of the British Government,
The newly installed Rajab had appointed D as Jubraj and
his own son ag Burra Thakur. R resisted D’s claim on the
around that he (R) was the eldest son and legal heir of the
late Rajah and denied the custom alleged by the plaintiff,
The Sudder Dewany Adawlut found that the custom,
specified above, having existed in the family of the parties
for many generations, D, on the death of the Rajah, was
entitled to succeed as Jubraj, and R, as the son, had no title
to suceession. This case recoguized the custom of the Jubray
succeeding to the Raj in preference to the next of kin.

The nest case is Urjun Manic IThakoor v. Ramgunga
Deo?  This suit was instituted after the death of Durga-
munee mentioned in the first case. On the 18th April,
1813, Durgamunee .died without having nominated any-
body to the Jubrajship. His opponent in the former case,

118, D. Sel. Rep, 270, (361) [1815].  Bee the genealogical
[1804]. table of the Raj family given in

8 9 8.1, Sel. Rep., 139, (177)  this case,
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" Ramgunga Deo, put forward his claim to the Raj now;,
on the ground that the deceased Rajah had not appomted :
any Jubray and as he had been appointed Burra Thasur in
the life-time of < the deceased Rajah, his ¢laim was superior
to that of others. The Sudder Dewany Adawlut decided.
in his favour bolding that, by the special usage of the
Tipperah Raj family the person appointed Jubraj takes'.
the inheritance in preference to the next of kin, and the,
person nppmubed Burra Thakuwr is considered next to himy
in suceession aud takes the inheritance in his defa,ult, as
well as at Lis death, provided the Jubraj, after bevommg
Rajah, has not appointed any other person to be his Jubraj.
From this case it is clear that a Burra Lhakur, once appoint-
ed, continues as such after the death of the Rajah unless he
be appointed the Juéraj by the new King, and also that,
if there be no Jublu_/, ‘the Bama Thalur succecds to the

- gada.

The third case’ deuded by the Sudder Dewau y Ada.wlut»
was one brought by the widow of Durgamunee. She, in
a separate suit, asserted that as her husband had died with-
out appointing a Juwbraj, she, as his widow, was entitled
to succeed to the Raj and Zemindari. Both the Provin-
cial and the Sudder Courts decided against her. The
latter Court in summarily dismissing her appeal; simply
veferred to their decisions in the Urjun, Manics case
before mentioned.  This case also upholds the above
family customs as against suceession under the ovdinm‘y‘
Hindu law. s e

The next caassc 1uvulvmg the right of suceession to tl1e
Tipperab Raj is the Privy Council cage. In this: case
the' principal issues were (i) whether the;last»ﬂajah haud

U Ranee Soomitra v. Ramgunga (P ey [See the g,,enmloglm.l c,hmr}
Manik, 8 8,D,, Sel, Rep. 40 (59 ¢, 8 B/L/B. 1387 80,12 W,
[1820], ‘ R 21 (P.c.). The same case in the
¥ Neolhista Deb Burmono v, Beer- High Court 'l WE2R, 177, (1864)
chander Thakoor, 12 Moo, 1. A.  8.0., 10 Sevestre 135, G
523, (1869) : 8.0, 10 Sevestre, 163, '
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power of his own free choice to appoint a person Jubraj in
~ preference to a senior member of the family and nearest
of Xin to him, and (%) supposing there was no valid appoint-
ment of Jubraj, who was entitled to succeed to the Raj ?

The suit was brought by the half-brother of the late
Rajah against his (the Rajah’s) uterine brother to recover
the Raj. The plaintift alleged that the defendant had not
been validly appointed Judraj and whereas the former Rajah
had promised that the plaintiff should succeed him and
whereas the plaintiff was the eldest surviving son of the
former Rajah, and as such belonged to a.class out of which i
according to the family custom, a Jubraj could alone be
elected, he was entitled to succeed. The Judicial Com-
mittee, however, found that the defendant was duly
appointed Jubraj by the late Rajah, and that the right of
succession to the Raj was governed by Kulachar and devol-
ved on the defendant, as there was no restriotion by the
family custom on the reigning Rajah obliging him to
appoint the eldest of his kindred Judraj.

In the above Privy Council case, their Lordships,
after referring to the three Sudder Dewany cases, observed
thus: “These three cases establish that, according to the
~ custom, a reigning Rajah should name a. Jubraj and Burra

Thakur, of whom the first succeeds to the throne, and the
latter to the office of Judraj. Both parties to this appeal admit
the custom so far.””! From the above passage it would appear
that on the Julraj succeeding to the Raj, the Burra Thalkur,
P30 JSacto, became Jubraj. Butb from the facts as reported
in the second case, it is clear that the Jubras on succeeding
to the Raj has the right and privilege of appointing g
Jubraj who may or may not be the Burra Thakur, For we
- see when Rajdhur Manic was Rajah, Doorga Munee wag
Jubraj and Ramgunga Deo was Burra Thakur, On Doorga
Munee succeeding to the Raj, he did not, as a matier of
fact, appoint any Jubrej. And Ramgunga Deo’s cliim to

! Vide, 12 Moo. I, A, p, 638,
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succeed on the death of Durga Munee was baged on the
fact that he was Burra Thalwr and not Jubrej.

The most recent case® connected with this Rag was
heard by a Special Bench of the Calentta High Court on
appeal from the District Court. The case, however, was
disposed of on the point of jurisdiction. There the plaintiff’s
contention was that according to the custom the appoint-
thents of & Jubraj and a Burre Thakwr by the reigning
Rajah “fix irrevoeably the succession in the parties nomi-
nated, and the Jubraj so appointed is mdefea,mbly entitled
to eucceed on the demise of the reigning Rajah, who
appointed him to the Rajship” and “the Burra Thakur so
appointed is indefeasibly entitled to suceeed to such
property on the demise of the Jufra).” The defendant
on the other hand stated infer alia that ‘“each reigning
Rajah is, after his succession to the throne, empowered of
his own absolute and free choice to nominate and appoint
2 member of the royal family to be his immediate
successor under the title and designation of Judraj,
who, on such nomination, and appointment, becomes
entitled to, and does, if alive on the death of the
Rajah by whom he was so appointed, succeed to the
Raj.»i

1t is a matter of great regret that the High Court was
precluded from settling this much disputed famxly custom
once for all. What theu Lordships of the Judicial Com-
mittee deduced from the above three Sudder Dewany cases
to be the family custom of the Tipperah Raj® was merely
an obiter dictum, the main issue in the case being whether
the reigning Rajah was obliged to appoint the eldest of his
kindred Jubraj. And further more, that deduction, as we
have already pointed out, was not borne out by the facts.
From all these cases, however, we think that the following

v Shamarendra Chandra Deb 12 CW.N. 777: 8.C, 8 Cal, LJ. 1.
Barman v. Birendra Kishore Deb 3 Vide Ibid pp. 785, 786,
Barman, 35 Cal. 777 (1908) 7 8.0, ¥ See supra p, 49,
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customs pertaining to the Tipperah Raj may be considered

as established. ‘ :

Firstly—According to the family custom, the reigning
Rajah nominates and appoints a Jubraj and Burra
Thakur. So long as the nominees are alive
the appointments of Judray and Burre Thakur
are irrevocable,

Secamll y—On the death of the King, the Julraj succeeds

to the Raj, and is at liberty to appoint a new
Jubraj, or affivm the previous Burra Thakur as
Jubraj and appoint a new Burra Thakur,

Llvrdiy—The choice of the Rajah in these two appoint-

ments is restricted to the legitimate male members
, of the Raj family.

Fowrthiy~—The Burra Thalur has no indefeasible right to
succeed to the Jubrajship on the installation of
the Judraj to the throne, but it depends entirely
on the will of the new Rajah.

Lifthly—~When at the demise of the Rajah there happens
to be no Jubraj but only the Burra Zhalkur, the
latter succeeds to the Raj in preference to the
next of kin.

Siacthly—1t would appear that if at the death of the Rajah
it happened that neither Jubraj nor Burra Thakur
were in existence, the suceession to the Raj would

“devolve on the next of kin, respect being had
to primogeniture.” '

The Tipperah estate being indivisible, the reigning
Rajah is not competent to make a grant or give what may
be termed a lease, the effect of which might bc to alienate a
portion of the lands comprised in the estate for a period ex-
tending beyond his life. “It appears,” said the learned Judges,
“ from the cases of Ramgunge Deo v. Doovgamunee Jubraj,

' Vide Urjun Manic : Thakoor v.  Burmono v Beerchunder Thakoor,
Ramgunga Deo, 2 8. D. Sel. Rep. 2 Moo, T, A, pp. 541-42 (1869).
pp. 178, 180 (1815 Neellisto Ded

Power of
alienation of
the reigning
Rajah of
Tipperah.
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Uriun Manic Thakoor v. Ramgunga Deo, and Ranee Soomitra
v. Ramgunga Manick that by special usé,ge the Jubraj or
person nominated by the reigning Rajah of Tipperah suc-
ceeds on his death to the Raj, a,ncl the estate is one of those |
of the nature contemplated by Regulation X of 1800, and
not liable to division. The estate, therefore, being indivisible,
it is clear that the late Rajah was not competent to make
a grant or give what may be termed a lease, the effect of
which might be to alienate a portion of the lands comprised
in the estate for a period extending beyond his own life.””’
TIn a note appended to this decision it was remarked that in
another case by the same plaintiff against Ranee Kofee
Liukken Debee? the uompetency of the Rajah of Tipperah
was the point directly at issue, and the decision was in
favour of the plaintiff on the crwund of family usage as in
the foregoing case. ~

But if the lessce was an outsider and not a member of
the Raj family, such alienation would be unaffected by the
family custom, Thus in a case where the Maharajah sued
to recover lands from the defendant, which, the latter
alleged, had been leased to him in perpetuity by a former -
Rajah, 'the learned Judges distinguished the case of
Matarajok Kishen Kishore Manik v. Hurree Mala® as the
defendant in that case was a member of the family, and
the Court there ruled that it was not competent to the
veigning Rajah of Tipperah to alienate the lands of the
Zemindari of the Raj to one of /is own family for a period
extending beyond the term of his own life. In the present
case the lessee was not a member of the family, and conse-
quently, not the custom of the family, as between its several
members, but the ordinary law of landlord and tenant must
govern the decision,*

U Maharajal  Kishen Kis /wrc (1837). ‘

Maniok v. Hurree Mala, 6 8.Ds Sel, ¢ Maharajal  Tshun  Clwnder
Rep. 155 (186) [1887]. Manik Bahadwr v, Myranee;, $. 1,
% Thid 167, Decis. 1875 (1857),

o Hee 6 8, D. Sel, Rop, 156 (186)
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A rather ingenious defence was set up by a married
daughter of the Raj family, when the reigning Rajah
sought to recover from her certain lands alleged to have
been held on a mokurruree pottak given by his predecessor.
The Rajah based his claim upon the custom of the famiiy,
vz, that any grant of this nature wasresumable on the
death of the grantor. The lady asserted that she, haying
married into another gotra (race), was no longer a member
of the family of the Rajah of Tipperah, and therefore she
was not affected by the alleged custom. But the Court, on
consideration of the two foregoing cases, observed that
“all grants of such a nature as was sought to be resumed,
when made by the Rajah of Tipperah to a member of his
family, were, by recognized custom, voidable by his suc-
cessor, and that, in fact, the grantee took subject to this
condition, and that a daughter of the Rajah, whether
married or not, was a member of the family.”"

Succession to the Tirhoot Raj is governed by Kulackar:

and the estate devolves entire on the eldest son and is not
subject to division. In a suit to recover a moiety of the estate,
the plaintiff asserted that succession was to be governed by
Hindu law, while the detendant rested his claim on Kwlackar,
alleging that the Raj and domain appertaining thereto had
never been separated, but had devolved entire on each holder
on the death of his predecessor for fourteen generations, and
that such custom was still in force; that this had been
maintained for some generations past by virtue of a deed
 of settlement under which the Raj and estates had, on each
oceasion, been conveyed to the eldest son, suitable provision
 being made for younger branches; that in case of there
being no son, it would devolve on the next brother
and his descendants in right line according to primo-
geniture. The Court found that the evidence was

' Boop Moonjury Kooree v. Beers  chunder Manickya v, Eshan (hunder
Chaunder  Jpabraj, 5 Wyman, 170 Thakeor, % Bhome, 94 (1878) which
(1868). See also Maharajah Beer-  followed this case.

Alienation to
a danghter of
the Raj fami- ©
ly. ‘

Tirhoot Raj
Faanily,



fa © PAMILY OUSTOMS.

coneluswe as to the existence of the immemorial tamlly
custom or Kulachar regulatmg suc(,essmn as contended by
the defendant.*

Baboo® Ganesh Dutl mnyf&, o younger membw ok tha
family, brought a suit against the then Maharajah to recover.
possession of a moiety of the ancestral estate of Tirhoot.
The Privy Couneil dismissed his c]a,xm following the ruling
of the foregoing case, and observed :  “ We applehend that
the principle upon which we are about, to proceed in this case
admits of no doubt or question whatever. By the general

law prevailing in the District, and indeed wenera,lly under

the Hindu Law, estates are divisible amongst the sons when
there are more than one son ; they do not descend to the eldest
son but ave divisible amongst all. With respeet to a Raj asa.
Principality, the general rule is otherwise and must be so. 1t
18 a Soverumnty, a Principality, a subordinate Sovereignty
and Principality no doubt, but still a limited Sovereignty
and Prmmpahty, which, in its very nature, excludes the
" idea of division in the sense in which the term is used in.
the present case,  Again, there is no doubt that the general
laav with respeet o inheritance, as well as with respect to
other matters, may, in the case of great families where it is
shown that usage has prevailed for a very long series of
years, be mntmlled nnle»a 1110rc= be a pomtwe lmv to ﬂw.
contrary.” ‘ "
In the Tn hoot Raj immly a custom prmmlb to th(,
offect that the Rajah in possession in his own life-time may
abdicate and assien by ‘deed the Raj-title and domain to

his eldest son o¢ next immediate male heir, provision being

il bbb e Ay

' Mahavaj Kowwr Basdeo Singl
Singh

v, Maharaje . Bovdr
Bahaduwr, T B D, Bely Bep. 271
(1846y ¢ re.2 8 D. Décis. 52y Bee
Baboo  Cuncsh! Dutt | Singly. .
Wahara Kowwr Boodur Singh, 2 5
1. Decis. 79 (1816).

3 The origingl founder of the

family of the Tithoot Raj and

many of his succcssors  were called
Thakoors, and not Bajuls ov Mala-

rajahs.  The younger . sons were
called ¢ Baboos” or  Malbarajah
Baboos.. Seet Moo, 1. AL 164, D
191 (1855).

* Vide '« Babos  Ganesh = Dutt

Single v. . Moheshur Single, 6 Moos
1.A. 164 at p. 187 (1855).
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made for the Babooana allowance for the younger sons.
%uch custom has been 1ecoo'm?ed by the Privy Council.

The Bettmh Raj now consists of two Pelgunnahs-—-

Simrown and Majhowa. Butat the date when the Bast
India, Company hecame the rulers of Bengal in 1765, what

is now known as the Bettiah Raj was included in a larger
property called the Raj Reasut of Sirkar Champa.ra,n, which
was an ancient impartible Raj comprising. in addition to
Pergunnahs Simrown and Majhowa, two other Pergunnahs

called Maishi and Babra. The Sirkar (‘hampman was
formerly held by Rajah Guj Singh, ho died in 1694,

leaving Dhalip Singh, his eldest son and successor to the
Raj, and two other sons, Pirthi Singh and Satrajit Singh,

Rajah Dhalip Singh died in 1715 and was succeeded by‘

Rajah Dhrub Singh who died in 1763 without sons, but
leaving a daughter. On the death of Rajah Dhrub Singh,
- his daughtel s son, Rajah Jugal Kishore Singh entered into
possession of the Sirkar Champaran and was in possession
thereof at the date when the East India Company assumerl
the Government of the Province.

" In 1766, one year after the acquisition of the Dewany
by the Government, Rajah Jugal Kishore Singh having
joined in opposntxon to the British Government, and having
been defeated by the forces of the East India Company,
fled to Bundelkund ; whereupon the Dritish Government
took possession of his estate and placed the zemindari under
the management of their Revenue officers. In the year
1771, he returned upon the invitation of the members of
the Patna Council and upon that occasion a portion of his
estates, consisting of the Pelgunnahs and other particulars,
were restored to him. But in consequence of his failing
to discharge the revenue assessed upon them, he was, in
the following year, again deprived of the management and

 Vide 6 Moo. I A. 164, (1855); Bahadur, 7 §.D, Sel. Rep, 271
also see Maharaj Kowur Bdsdeo = (18486).
Singh v, Maharaja, Roodur Singh

Bettiah Raj.



Ve ; FAMILY CUSTOMS,| -

possession of these Pergunnahs,'and ordered thenceforth to

reside at Patna. ‘ ‘ o N

At the time of Rajah Jugal Kishore’s restoration 1o
a portion of his zemindari, the residue thereof was
bestowed by the (Government upon Rajah Sri Kishen Singh
and Baboo Abdhut Singh, who were first cousins on the
~ paternal side of the deceased Rajah Dkrub Singh,

Bir Kishore Singh was the son of Rajah Jugal Kishore.
He was allowed the same allowance as his father and the
allowanoce continued until 1790, when the decennial settle-
ment was established. o ;

Under orders of the Governor-General in Couneil,
certain Pergunnahs of the Sirkar Champaran, viz., Simrown
and Majhowa, were settled with Bir Kishore Singh and the
remainder viz., Pergunnahs Maihsi and Babra, were settled
with Rajah Sri Kishen Singh. ‘ i

Rajah Sri Kishen died in 1798, and was succeeded by
his son Gunga Pershad Singh. In 1808 Gunga Pershad
filed & suit against Bir Kishore, to recover Pergunnahs
Majhows and Simrown, The suit was dismissed on the
ground that the cause of action was barred by limitation,
and the decree was ultimately affirmed on that ground by
the Judicial Committee."

Recently another suit was brought by Ram Nundun
Singh to recover the Raj of Bettiah, on the death of
Maharajah Sir Harendra Kishore Singh without issue,
which happened in 1893. The plaintiff contended, that
according to the custom of the family the estate des-
cended to male heirs only in a course of lineal primogeni=
_ture in exclusion of females. He also contended alter-
patively, that the Bettiah estate was the joint family
property of the predecessors of the deceased Maharajah
and himself, between whom there had been no division
of estate, and he was therefore entitled to succeed as

| Vide Dundial Singh ve Anund  (1837).
Kishwar Singh, ¥ Moo, 1, A, 482
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co~parcener by rlghb of smvworqhxp in emlusmn of tbe»
widows of the deceased Maharajah, the family being
governed by the law of the Mitakshara. The defendants on
the other hand contended that the Bettiah estate, consisting
of the Pergunnahs of Simrown and Majhowa, became and
was the self-acquired property of Rajah Jugal Kishore by
grant from Government., The suit ultimately went to
the Privy Council, and their Lordships decided the matter '
against the plaintiff, Their Lordships have held that ;—
- The Bettish estate is and has always been treated as
~an Impartible Raj. The Government was at liberty to
divide the Sirkar into two portions and to grant one portion
away from the heir of the former owner of the estate;
and, it (the Government) was equally at liberty to grant
the whole away from him though, from reasons of policy, it
preferred to extend its favour to him in a certain measure,
The grant of Maihsi and Babra to Sri Kishen and Abdhut
was a divect exercise of sovereign authority, and proceeded
from grace and favour alone; aund the reinstatement of
Rajah Jugal Kishore’s heir to a portion of his father’s
former estate also bore the same character, The present
Bettiah Raj must be taken to be the self-acquired property
of Bir Kishore Singh; though with all the incidents of the
family tenure of the old‘estate as an Impartible Raj.' ‘
The alleged family custom, excluding females from in-
heritance, affecting the Bettiah Raj has not been proved.
The widows of the last male holder dying without issue and
 without leaving collateral heirs, may, therefore, succeed
~ to their deceased husband’s estate. It is important to
note that the Bebtlah Raj domain is now unde; female
ownership. ;
Though succession by the eldest son is a feature peculiar Manbhom K.

to large Hstates or Principalities, yet ‘the question as to t‘m’
whether that right belonged to a son of the paat or eldest

Y Ram er(.ndzm Sgngh o vo o po193 (1902) 8, 0, 7 O, W, N. 87,
Maharni Jewks Koer, 29 L. A. 1718 ‘

8
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Rani, to the prejudice of an elder son by another wife was
ofice a matter of contention in the Manbhom estate. The
deceased Rajah had five Ranis. The eldest son was born of
the youngest or fifth Rani. He claimed the Raj by virtue of
an immemorial family custom whereby the eldest son
sicceeded to the Raj and the other sons received only
subsistedce allowance. The son of the eldest or paat Rani;
who was a younger son, alleged that it was the family
custom for the eldest son of the first or paat Rani to
succeed. The parties joitied issue upon this point of family
custom. The Sudder Dewany Adawlut, by a majority of
the Judges, found that the prevailing family custom, as
established by evidence, was that the eldest son, and not
the son of eldest Rani, was to succeed.! Barlow, J.

(dissentiente) observed thatthe evidence tended rather to
 show, that in the Jungle Mahal estates, the custom was

for the eldest son of the paat Rani to succeed to the
Raj.

A question arose, as to whether the widows of the
deceased Rajah in the Jungle Mahals were entitled to succeed
in preference to the brother of the deceased. On both
documentary and oral evidence it was found that the zemin-
dari in qdestio'n had always been held by the chief male
heir, the remaining heirs receiving only food and raiment.
It had never boen held by a Ram or other female. Agree-
ably to the family custom it was decided, that the brother
of the deceased childless Rajah should take his estate to
the exclusion of his widows.*

T several cases before the Sudder Dewa.ny Adawlut in

conneetion with the succession to the Raj, in the Tribu-

tary Mahals in Cuttack, the question was raised as to
whether by family custom a son born of a phoolbibak:
woman was entitled to succeed. By a practice in vogue

Y Rujak  Rughonath  Singl w. * The widow of Rajal Zorawur
Rajah Hurvibur Singh, 78, D, Sel.  Singh v, Koonwwr Partee Singh, 4
Rep. 126 (186) (1848), B.D, Sel, Rep, 67 (72) (1825,
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among the Rajahs in these Mahals, they usual]y have three
kmds of wives known as “Paat,” Phoolbibahi” and
“ Kaneez.”! The Paat Rant is the first or chief wife of the
Rajah and must be of the same caste as himself. The
Phoolbibaki Rani may be a woman of another caste and is
taken into the Rajah’s establishments by the ceremony of
- his putting round her neck a garland of flowers. The
Kaneez is a slave concubine.

In Pachees Sawal® the status of a phoolbibaki wife
has been clearly described by the chiefs in their answers,
They said that if a Rajah receives as a wife the daughter
of any respectable person not of his own caste, she is
called a phoolbibals.  In non-regulation Mahals or
Gurks, if a Rajah leaves no son born of any of his Ranis
but leaves a brother and sons by his wphoolbibakis and eon-
cubines, the brother will succeed ; and if he leaves no
brother, the succession will go to his brother’s ‘sons ; in
default of a brother’s son, though there may be sons by
phoolbibakis, slave-girls or concubines, one of the brethren
of his (the Rajah’s) grandfather, who is the nearest kin, will
be the rightful claimant to the Raj. In the absence of
any such, the son of a Phoolbibahi has the next right.
The Gurhjat Rajahs said that the “son of a concubine or
of a slaye-girl has no right to the succession.” There
is a remarkable difference between the Gurdjet and Killa-

jat custom of descent.

statement

! Vide Rajak Sham Soonder in 1814,  After that
Muhunder v. Kishen Chunder had been drawn up, Regulation

XTI of 1816 was enacted Which
provided that the estates of these
sixteen  Tributary Mahals should

Bhowurbur Rai, 4 8. D. 8el. Rep.

39 (94) (1825).
% This is a document whmh em-

bodied the answers given by the
chiefs of the sisteen Tributary
Mahalg in Cuttack and of certain
Kzllahs in the Province of Orissa
to questious pat by the Supum-
teadent of the Tributary Mahals

descend  entire to the person hay.
ing the most substantial claim
according to local and fnmlly
usage. See Niftanand Muypdivaj
v.  Sreekwrun Juggewmm, AW R
116 (1865).
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The ‘Rajah of Kenderpara, in hls statement in a case'
said that Kaneez-gadns were not entitled to sueceed to the
Tributary estates ; that a Phoolbibaki Rani was esteemed
- in g little higher light than a Kaneez or concubine, He was

cor rroborated by other chiefs. |

Such being the position of a Fhoolbibaks Rani,a claim
to the Raj of a deceased Rajah by a son of such Rani
has in several instances been rejected, preference being
given to a brother of the deceased Rajah when leaving
no legitimate issue. In Rajak Sham Soondur Muhunder v.
Kishen Chunder Bhowurbur Ras® the plaintiff stated that the
Kilioh of Dekenal was the hereditary estate of his family
- and that the occupant thereof  ‘bore the title of Rajah,

and according to the custom of the family, the eldest son
of the Rajah by his wife ( FPaat Ranz), or, on the failure
of such, the adopted son of the Rajah would take the estate
on his death; that in the event of the Rajah leaving
neither legitimate son, nor adopted son, the brother or
bother’s son of the deceased, supposing him to have been
born in wedlock, would take the estate to the perpetual
exclusion of illegitimate sons of the Rajah by a Kaneez or
concubine, who according to the family custom could never
become Rajah.  The defendant stated, infer alia, that
according to the custom of the family, the eldest son of
the deceased Rajah, whether he wasthe son of a Puat Rans
or Phoollabaki or Mahadye Rani, would take the estate, and
that, in default of sons, it would go to the next of kin,
_The Superintendent of the Tributary Mahals decided the
" case in favour of the plaintiff, but it was reversed by the
Sudder Dewany Adawlut and the plaintiff s claim was dis-
" missed as being barred by s. 4, Regulation X1 of 1816.°

" Bee  Rajah  Sham  Sundur ‘ taking cognizance of any suit
Muhunder v. Kishen Chunder  the cause of action of which shall
Bhowwrbur Ray, 4 8. D, 8el. Rep.  have arisen antecedent to the 14th

39 at p. 44 (1825). day of October, 1803, the date on
4 8. D, Bel. Rep. 39 (1825). which the Fort and town of Cuttack
8 8, 48 a8 follows - Super- = weresnrrendered to British arms.”

intendent is prohibited from ' This Section hassince been repcaled,
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In another case arising out of the same estate, the

plaintiff who was born of a Phoolbibaki Rani claimed the

Raj. It was proved in this case that the Ploolbibaks
women of the Rajah resided inthe Makal-Serai or family
dwelling, and the mother of the claimant never resided in
the Mahal-Serai.  The mother, therefore, being only a
kept mistress, her son could not, conimmably to the usage
of the family, succeed to the Ra;]

' The Killah of Bankee is another Tubutm_y Mahal.
In an action to obtain possession of the Raj, of the fort
of Bankee by the plaintiff who was the issue of a plool~
Gibake marriage, the defendant stated that he was the
collateral relation of the late Rajah who, having no legiti-
mate child of his own, adopted the defendant and placed
him in the Raj, and that the plaintiff was the son of the
late Rajah by a slave-girl, and according to usage, could
not succeed to the gads, It was found that the plaintift
was the son of a slave-girl, and, as such, not entitled to
succeed to the Raj.”

In  Nittanund Murdive) ~. Sreckurun Juggernath
Bewartak Patnaick,® the above three cases were referved
to, and it was held that a brother of the Rajah of

Killah
Bankee.

Attgurh Ra]

Attgurh had a preferential title over the Rajah’s son by a

Phoolbibali wife to succeed to the Raj, This custom was
well borne out by the answers of the chiefs of the sixteen
Tributary Mahals, to whom the Superintendent of those
Mahals addressed a number of questions bearing on the
point. All the answers have been recorded in a document
which is known as Paclkees Sawal already alluded to. The
High Court, in deciding this case, mentioned it as an
authority on the subject. ‘

Koenghur is another Tributary Mahal, and according

Y Bajah . Jenardhun  Ummwr  Rajah Juggernath  Sree - Chundun
Singh Mahendur v. Obhoy Singhy,  Mahapatur, 6 8. D. Sel, Rep. 296
6 8. D. Sel. Rep. 42 (1835). (1840).

t Bulbhuddwr @ Bhowrbhur v, 8 3 W. R 116 (1865).

Koenghur
Raj.
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to the family custom of the Raj, the sons of a Rajah by
wives of a lower class than the Rajah rank after the sons
of the same caste as the Rajah. The plaintiff, who was a
widowed Rani of the late Rajah, claimed the Raj on
behalf of a minor, alleged to have been adopted as his son
by her late husband, the Rajah. The defendant, who was
said to be theson of the late Rajah by a FPhoolbibaki
. marriage, alleged that his right to succeed to his father
had heen recognized by the Superintendent of the Tributary
Mahals and by the Government. In this case, though the
sole question was the truth or otherwise of the alleged
adoption, arguments were addressed to the Courton behalf
of the plaintiff as to whether the defendant was the son of
the late Rajah, and, if a son, whether he was born of such
a marriage as entitled him to succeed to the Raj on the
death of his father. The Court, however, thought that
it was not necegsary for them to go fully into these matters
until the question of adoption was fully established.
Their Lordships observed : “The plaintiff’s claim must
stand or fall upon its own merits, independent of the
sufficiency or otherwise of the defendant’s title, the more
g0 as it may be admitted, and was indeed admitted by the
' defendant’s Vakils in the course of the argument, that
the defendant has not such a son as would have any ftitle
to succeed to the Raj, if the late Rajah had left any son
by his regular wives, or even if the late Rajah had adopted
a son. The defendant is a son by a wife of a lower caste
than that of the late Rajah ; and the sons of such wives
admittedly rank helow and after the sons by wives of the
same caste as the Rajah.™ il
In certain instances, however, a son by phoolbibaki
marriage succeeded in the absence of any other son by a
superior kind of matrriage, and in preference to a next of
kin. The case of Durrap Singh Deo v. Bazeardhuwr Roy®
was an instance in point, and that was in Killah Pooteah

Rani Bistooprea  Patmohadea 2 W, R. 382 (1865).
. Basoodeb Dl Bawarteo Patnaiky 1 2 Hay 335 (1863),
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in Cuttack. Prandhur Roy v. Ram Chunder Mongra* wos
another relevant case, in which it was held that a phool-
bibahi son could succeed to the Raj in preference to the
agnates on failure of male issue by a Paat Rani. Among the
Rajahs of Chhedra, illegitimate son by a maid servant,
and even of a concubine may, in the absence of certain
other male relations, claim the Raj.’

The Dalbhoom family is one of a group of families
whose ancestors originally came from the north-west of
India aud established themselves by conquest in the Jungle
Mahals in Bengal. The estate is an impartible Raj,
descending upon a single heir according to the rule
of lineal primogeniture; and the heir, so succeeding, has
to malke suitable provision for the other members of the
family, male and female. In a very recent case, the
plaintiff brought a suit to recover possession of the
ancestral impartible estate, called Dalbhoom, on the death
of the last male proprietor who died childless. The
defendant set up a custom of lineal primogeniture prevail-
ing in the family. Both the parties belonged to the
Dalbhoom family whose head-quarters are at Grhatsila.
The Subordinate Judge of Bankwa dismissed the suit
finding that lineal primogeniture “in a limited form” was
the rule of succession in the family. This finding was
upheld by both the High Court and the Privy Council to
which the case was taken by gpecial leave.*

A somewhat singular custom with regard to the
Khorposh Mouzaks was alleged to have been prevalent in
the family to the effect that they desconded from Rani to
Rani, the senior widow or wife, as the case might be of
the Rajah, being entitled to hold them for life. This custom
was not proved and upon evidence the Court found that the
Rani held a life-estate in the Mouzahs in question and that

117 8, D. Decis, 16, (1861) 3 Mohesh  Chumder . Dhal = V.

8 Rungadiur Nuvendra Mardra] Satrughan Dhal, 29 1.A. 62 (1902) :
Mohapatur v. Juggurnath Bhro-  8..,29 Cal. 843 18,0, 6 C.W.N,, 459,
murbar Roy, 1 Shome 92, (1877). See also 2 C.L.J. 20, at p. 28,

Dalbhoom
Hstate.
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the reversion expectant on the determination of that estate
was in the Rajah. As life-tenant she would be elearly not
entitled to open any new mines. She had no power {o
remove by herself or by her lessees any of the minerals in
the Monzahs granted to her as Kiorposk. The Rajah as the
reversioner had the right to vestrain her from so doing, and
that right could be lawfully asserted by his tenant to whom
he had demised his intervest in the mines on the land in
question.”

The estate of Soosung was subject to various htlgatxou
and in more instances than one the family oustom of sue-
cession by primogeniture was set up and sought to he
established, but all attempts to prove the same failed ;
and it was finally held by the Privy Council that the
Soosung estate was a military Jagir resumable at plea-
sure, and, not a Raj, succession to which depended
solely on the will of the sovereign power of the time.
The first rveported case® was between the eldest son of
the late Rajah of Soosung and the widow of his second
son. She claimed one-third share of the whole estate
alleging that, on the death of the late Rajah, the estate
became the joint property of his three sons in equal
portions and that she, as the widow of one of the sons, was
entitled to it. The defendant pleaded family custom as
above. The Sudder Dewany Adawlut found on the evidence
that the defendant had established the custom, and said
that the estate in question differed in many respects
from a common zemindari, and that from several firmans
filed it was clear that the estate was granted as a Jagir,
It was further established that in “no one instance has the
rule of succession by primogeniture been set aside since
the grant ; on the contrary, it seemed that Raj Singh, the
father of the defendant Bishennath Singh, succeeded his

\ Prince Mahomed Bulktyar Shak  ? Rawi Hursoondroe Dibbeal v, ‘
v, Rawi Dhojamani, 2C, L. J. 20, Rajah Bishonnatl Singhy 3 8, ),

(1905). Decis, 339 (1847),
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elder brother Kishwur Singh, notwithstanding that the
brother left a widow, who, under the usual practice of
Bengal, would have succeeded, but for the family usage
pleaded ;” and the Court further observed “1 do not think
the negleet and supineness of the defendant in the manage-
ment of his affaivs, which has allowed the plaintiff to get
her name entered, and to obtain a partial possession,
sufficient to set aside the established usage of the family,
which has been handed down for thirteen generations.”
And thus her claim was dismissed.

The next case' was brought by the eldest son of
the late Rajah to vecover, from the alleged adopted son
of the widow of his [ the plaintiff’s ) youngest brother,
possession  of one-thivd  share of the Soosung estate,
which was oiven over fto the said minor adopted son

by the Sessions Judge in proceedings taken under Act TV

of 1840. The plaintiff vested his claim on Kulackar, by
which the entire estate of the Rajahs of Soosung devolved
on the eldest son to the exclusion of all other heirs and by
which he also sought to invalidate the adoption. It ap-
peared that the plaintiff with his two other brothers, by a
joint petition, applied for registry of all their names as
joint proprietors of the estate on the death of their father,
and by other acts acknowledged their right of co-heirship
along with himself. 'The learned Judges of the Sudder
Dewany Adawlut found that these admissions by the
plaintiff weve positive and absolute and were not to he
regarded as mere supineness or neglect. Under the Regu-

Jations they were conclusive against his personal claim,

but the benefit of those admissions could not be claimed
by any other than a lawful heir of his brothers. Their
Liordships therefore remanded the case for investigation as
to whether there was any family custom which bars inheri-

 Rajal Bishnath Steglove Bam  manee. Dilteeh, widow of Jupgger-
Churn Bhagmodar [ Guardian - of math, third son of the late Rajah]
the alleged adopted con of Ender- 6 8. D. Decis, 20 (1850),

9



to advexb to tha plm that leaa}éar as ﬁn pmmpgemtuj‘
~ had heen established i in Hurmsoondr& 0 oase il
. After remand the case again eame up. _,efore tbe Sudder,‘
Dewany Adawlut on appeal.! b Thfe issue amsmg out of
‘the p1eadm § was sxmply.;‘thm j n
~ family of the plmnhff by whwh fhe e}dmt sou akm
' succeeda tn:the estate of %osun ,and/ under whmh c*us om
Rani Indmmanee 1*eoew0d mmntenano” ‘ ) :
to which plamtlﬂ! has heen dlaposwssec i
under the orders of the Sessions (ourt, or does the
naty rule of succession under the Hindu law enrrent
. Bengal prevail in the family as. p]eaded by the defendant ?
_ The question of the validity of the adoption of the defen-
~ dant did not avise in this case as it was not plmd@ﬂ‘ by
the parties.  Their Lordships found, after very carefully
going . through the evidence,  that the rcfcpondent (plain-
' tiff) had been unable to afford that clear and pomhve"
proof of the ancient : and invariable custom sct up in his
_plaint, which the nature of the case requived ; moreover
the ‘appellant (defendant) had proved by most co Wb
ev;denco that since the death of Rajah Raj Smg\h, who
was in, possessron of the e%ate of Soosunﬂ‘ befme at aud L
after the decennial settlement, the. ordinary rule. of Hindu
inheritance had plwaﬂnd in the famlly The deelsmn of the-‘y“ i
: lowax Court was aecmdumly reversed Batd I
T The third case? which ultimately came before the Prwy T
Council was orwmdﬂy brought by Rajah Prankishen Singh
_against Hurrosoondree Dabee, widow of one of his nnoles ‘
(Gopecna,th Smwh the yaeooud son of Ra]ah RaJ Sm;rh

U Rem Churn »/1/'7&/'-»1,00:{”{;:" Mo Ramjoy. Muzoomdier V. Raiﬂb “7‘
divee 1Guardion ' of Rainh  Sree.  Phanbisson Singh, |8 Bevestre (297 ;
kishen Singl minor Defendant) v, (1865) 1 9. 0. in the Privy Couneil
Rajah Bishonath, Singh, after his  Reaj Kissen Singh' v, Remjoy Surme,
death, Bajuh Lrankishen Singhy 12 Mozopmdar, 1 Cal, 186 T.C, Sh)

'8, D Decls, 399 (1856), i 0




xﬂy cusﬁom, of oue~thwd oE the Sommw estate. Tho

i p!imnt stated that acaordnw* to family oustom premlenb"‘

in the Raj or estate, the mwhbok the plaintiff as proprietor

Of '(she estate acerued a.f*tmj_ the death of his father
_ Rajah Bishonath Singb. The claim was rested entiroly

on the ground of family custom, under which, it was

i aﬁllé%d the estate was. Cleséeudible ~on_ the eldest son,
i e the exolusmn of the other &ons, and further that 16 w,m 4
. lmpm‘uble and inalienable. :

1t appears that the entire of 16 annas of:' tbe Perwunnah |

were at one time enjoyed by the ancestors of the fa,ml]y

but two annas were afterwards alienated, and it appears to

 bave been assumed on bol/h sides that these 2 annas were
~along time ago given as dower on the ma,mno-e of a
ddumlrtor of one uf the possessors. Rajah Raj Smspb the

gmnd father of the plaintift. Prank:shen died in 1822,

! leavmw three sons, Bishonath (the father of the P mntlff

Pm.nlushau), Gopeenath and J uggernath ; and it is undis-

'puted that on his death the three sons preuentul A joint

petition to the Uollector, describing themselves as the heirs
of thetr fdther and pmprxetorﬁz of the Pergunnah, and
pmymtr to be rewwtewd and that they were so registered
for the 14 annas. Gopeenath held the one-third of the
‘pstate untﬂ hm death ; his widow Hurummmh'ee sticcooded
to the posqesmon and when the present suit was commenced
aﬂamst her in 1861, Gopeenath and she, as his widow,
had been in possession for nemly forty yul!‘a, vm, I' rom
1822 to 1861,

~ The High Court.came to the com]nsmn that the phmmin
had failed to establish by evidence the exceptional family
‘¢nstom on which he velied ; and, further, that if there had
been such custom as pleadud, it was eertainly waived by

_'the sons of Raj Singh on his death in the year 1822,
" There was nothing in any one of the documents submitted
to the Court, either before or after the British Govern.

ment, which prohibited alienation while, at the saime time,




Chota Nag-
pur Raj
tamily.
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the Court found that at a period previous to the British
rule alienation of two-sixteenths of the property in dispute
did take place and was acquiesced in by the suecessors.
It was manifest from plaintif’s statement and evidence
that the property swas, during the Mahomedan Govern-
ment, a Military Jagir resumable at pleasure, and not a
Raj, and that the suecession to it went on not by the
right of custom but by the will of the Sovereign power
of the time. The Privy Couneil upheld the judgment |
of the High Court.! |

Family custom of the Maharajah of Chota Nagpur formed
the subject-matter of a suit bronght by the members of a
junior branch of the family. The plaintiff, as representative
of his father, sought to recover possession of a fourth share
of certain moveable and immoveable properties on the
ground of a special enstom by virtue of which all the
surviving male descendants of the common ancestor,
Thakoor Bulbhuddur Sahee, were entitled to obtain equal
shares of the properties left by a childless member of the
said Thakoor’s family without any reference whatever to
their position in the family-tree, or to their capability to
satisfy the conditions of heirship laid down by the ordinary
Hindu Shastras. But he failed to establish the alleged
custom. The defendants, on the contrary, alleged a long
established custom of the family in conformity with which
he, as representative of the eldest branch, was entitled
solely and exclusively to the properties in dispute. The
Court relying on the evidence, adduced by the defendant,
“decided that according to the custom in the eldest branch of
the Thakoor A. Sahee’s family, the property left by a
childless member devolved on the eldest or the gads
Thakoor, and as defendant’s position in B. Sahee’s branch

U Ramjoy Muzoomdar v. Rajah ' Eissen Singh v. Ramjoy Surma
Prankissen Singh, 8 Sevestre 297  Mozoomdar, 1 Cal, 186 P, C. (1872).
(1865) 8. ¢, in Privy Council Rej :
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of the family was similar d.e., that of a Thakoor, he had
every right to contend that the same custom might
be presumed to obtain in both until the contrary was
proved.'

In another case the Sudder Dewany Adawlut aoweeably
to the {"umly usage, upheld the suceession by primogeniture
to an estate in Chota Nagpur against a claim for division
of the ancestral estate.? '

In Koonwar Bodh Stngh v. Seonath Singh,* the action was
brought by the plaintiff to recover two-thirds of the estate
of Ramghur in Chota Nagpur. In 1772 the estate was
confiscated as the then Zemindar had become refractory and
it was conferred on ahother person in recognition of his
public services. The estate was held by his son and afterwards
by his grandson to the exclusion of all other members of
the family. Ou the suit of two sons of the original grantee
to participate with their nephew, the judgment was given
against them, the Zemindari being one of those estates
not liable to division, recognized ag such by Regulation XI
of 1793. Provision was made in that Regulation for the
future abolition of  custom, and it was enacted that after
the lst of June, 1794, such estates should @ descend
according to the Mahomedan and Hindu laws of inheritance.
But this provision was not held to be applicable to the
present case, the father of the claimants ha.v‘ing died in
the year 1774.

With regard to the validity of the claim 0[" the plaintiff
according to the Hindu law of inheritance the Court
observed that this point turnied upon the further question
whether the estate in dispute was to be considered a
common Zemindari divisible by the laws of inheritance, -
or one of those estates which, by the custom noticed in

L Lhakoor | Jeetnath Sahee’ v Siagh v, Lhakoorai  Tilwhdharee
Lokenath. Sahee Deo, 19 W. R 2390 Simgh, 6 S. D Sel. Rep. 260 (1839),

(1873). ®2 8 D, Sel. Rep. 116.(92)
8 Phakoorai Cloutterdharee  (1813).

Ramghur Raj.

e o St A
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and abolished by Regulation XI of 1793, descended to one
heir in exelusion of all other members of the family.

Adverting, however, to the extent and situation of the
estate, to the Zemindar possessing the title of Rajah,
and to his maintaining a sort of feudal establishment
of troops and dependant Jagirdars, the Counrt could
entertain little doubt that it was not a common estate
divisible by the laws of inhevitance. :

In another case’ the subject of investigation was the
right of succession to the Raj or Zemindari of Ramghur
in Chota Nagpur, vacant by the death of the infant son of
the last actual Maharajah, The infant in question was a
posthumouq child. On the death of the Maharajah
without issue the Court of Wards had assumed charge
of the estates. The suit was commenced by the plaintiff,
as next agnate, against the officer of the Court of Wards,
and against the “widow of the late Maharajah and mother
of the deceased infant. The lady alleged that she was
entitled as heir to succeed on the death of her husband
and her son. Both sides relied on custom. The plaintift
emphatxcally relied on  Kulachar, but the defendant gaye
her own version of it, 50 as to bhqw her own right and to
exclude the plaintiff. '

The real question in this case was whether the custom
of the Ramghur Raj favours succession of the male heir
or of the widow and mother. ' It was held on evidence that
no custom, either family or local, to exclude females had
been established and that the plaintiff had failed to m(LLe
out his title,

In this case Markby, J., held that where the imp‘arti-
'bilit,y of the dignity and estate of a Raj had its origin not
in any custom, family or local, but in the peculiar charvacter
of the Raj itself and which by its very nature was
indivisible, the nature of the Raj would not exclude from

' Maharani Heera Nath Kooereo W. R 275 (1871),
v. Baboo Burm Navain Singly 15,
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 inheritance aﬁy persons of either sex if without physical

ot intellectual informity.'
. The Pactum Raj in Chota Narrpur i8 admltbedly an
impartible Raj and one in which the custom of primo-
geniture exists. There is also a enstom that the younger
sons of the Rajah are entitled to mainténance, the seeond
being called Haukim, the thivd, Komwar, and the fourth, and
subémquent-, Lals, but the maintenance given a,céord’ing- to
this custom ceases with the life of the grantor and has to
" be renewed upon a succession to the Raj. Tt so happened
Lhat a Rajah, dnving his  life time, executed two  instru-
‘]npnt‘: m favour of his third son. Of these two insty uments,
‘one was pon-haba mokurrari pollak ov permanent lease at
a fised rvental oranted in consideration of a bonusg or fine,
and the other a Khorposk mokurrari pottak, or. permanent
- maintenance grant. The eldest son, on succeeding to the
Rai, bronght a suit to set aside these two instruments and

for possession of the Mouzas included in them. The lower

Courts having found that the instrument relating to main-
tenance ceased to have effect on the death of the grantor-
Rajah, the other instrument was the one issue to be decided
upon.  With reference to this both the Deputy Commis-
sioner and  the Judicial Commissioner concurred in the
finding that the p]mutlff failed to prove that the granting
of the mokurrari pottak was contrary to family custom.

The general power of alienatian on the part of the late

Ra}ah wth established. The High C'mu‘b pointed out that

Y Ihid p. 381, Mar kbv, iy ﬁﬂl(l as | he used to include’ an estate wherg
follows 1= that estate is  appurtenant to the

“T am not aware of any r]e'ﬁnition dignity. And from the expressions
of & Raj which willenable me to ' which have been curvently  usell
say precisely whether or mot the  in the family, such as ‘ascending
suecession | i dispute  in this | the gads  Caffixing the  teslueh’
case is properly denominated the  and o "l'n.u'rh, I ‘imagine  that
‘suceession to o Raj. L dmagine | there was in this | family ' sothe
that) where the term i3 nsed, it hereditary dignity and this dign“[ty
;’ather represents a dignity than an  has heen sometimes called o ]?.fzj,”
gstate~thongh it may sometines

Pactum Raj.
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it was necessary for the plaintiff, in order to succeed, to
show that there was some custom which would prevent the
operation of the general law and which would give
a power of alienation ; and the only custom proved wa
that the estate descends to the eldest son to the exclusion
of the other sons, and that instead of there being proof of
a custom against alienation what evidence there was showed
that alienation had been made. The Privy Council expressed
the same views in upholding the decision of the High Court.'

The recognized custom of the Zemindari of Pachete in
Hazaribagh is that the reigning Rajah is succeeded by his
eldest son on whom the estate devolves entire. . The other
sons as well as the minor branches of the family receive merely
an allowance for their subsistence. The reigning Rajah
has full power of revoking, cancelling, altering, modifying
or confirming all grants made by his predecessor. The
power of making such grants is restricted, in regard to the
period of the grant, to the life-time of the grantor.®

As to the persons who can claim of réght maintenance
or grant in liea of maintenance, it has been held that
no one ‘“except a son or daughter” can claim it. Thus
it has been decided that a grandson ov other more remote
descendant is not entitled to maintenance.®

The Tomkohi Raj consists of a large number of villages
in the districts of Gorakbpur, Gya, and Basti, and
is situate in the tewvitory which. formerly belonged to the
Nawab Wazir of Oudh but was ceded to the British
Government in the year 1801. It lies on the west side of
the river Grandak, on the opposite bank of which lies the

; Z;’zrjmla, Udaya 4dditya Deb’ v.
Jadub Lal Aditya Deb, 8 1, A. 248
(1881)+'8. ¢ in High Court 5 Cal.
113,

2 Musst  Maharanee v, DBeh
Pershad Rai, 4 8. D.. Sel Rep. 62
(18251 Beebee Panchaom Koomaree
v, Muharajah Gurwnaraing Deoy 6

8. D Sel. Rep. 140 (1837) ;5 Maha-
rajak  Gurunarain Deo v, Unund
Lal Singh; Thid 282 | (1840): ¢, ¢, in
the Privy Council 5 Moo, 1. A, 82
(1850),

8 Nitmoney Singh Deo v, Hingoo
Lall Singh Deo,5 Cal, 256 (1879);
8. ¢, 4 Bhomes yNotes 18,
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Ra;( formerly known as the Hut\sapore Raj in the district
of Sarun. Both the Tomkohi and the Hunsapore estates
belonged to Rajah Fateh Sahi and to his ancestors before
him for many generations. After the battle of Buxar in
the year 1764, the property in Sarun was confiscated by the
Brilish Government and Rajah Fateh Sahi, who refused to
a.cknowledge allegiance to the British, was obliged to leave
his estate in that territory and settle on property situate on
the west bank of the river Gandak, which was formerly
“deseribed as Bank Jogni, By family customs the incidents

of primogeniture and impartibility. were attached fo.

the raj-riasat, the younger sons receiving portions of
" the estate by way of “babuai” allowance. In a very

recent suit for partition the plaintiffs claimed to be

“entitled to a share in the estate along with the defendant

by right of inheritance according to the ordinary rules of -

Hindu .Jaw. The defence was that the estate was an im-
partible Raj devolving upon the death of the Rajah, in
accordance with a well- estabhshed family custom upon the
eldest son, the younger son or sons obtaining maintenance
in recognition of his or their rights as a Baboo or Baboos ;
and that the defendant, as the only son of the late Rajah,
was entitled to the Raj and the plaintiffs were only entitled
to Babooana or maintenance. It was held that the appli-
cation of the customs of primogeniture and impartibility to
the Groruckpore property was unaffected by the confiscation
of the property in Sarun ; and, that even if . \which, however,
 was found not to have been the case) the Goruckpore
property had been altogether acquired after confiscation of
the property in Sarun, these customs, being part of the
personal law of the family, would still govern such after-
acquired property.’ ‘
The Hunsapove Zemindari in Sarun is now known
ag the Hatwa Raj. It 1s an impartible Raj and by

Y Surabjit Fovtap Bahaduy Sahi - 27 All, 203 (1904).
v, Indrajit Paviap Beohadur Sahi,

19

Hunsapore or

Hatwa Ba.;
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family custom and usage, descended, for many genera-
tions, on the death of each successive Rajah, to his eldest
male heir, according to the rule of primogeniture, subject to
the burthen of making Babooana allowances to the ]umor
members of the family for maintenance.!

Acemdmcr to the special custom of the E'xmﬂy of the
Rajah of Sonepm- the estate of the Kowur i. e. the second
son of the Rajah, 1s never divided between his younger
sons. His eldest son, who bears the title of Thakeory
stieceeds to the entire estate. The younrrer sons  are
allowed maintenance only. This custom was in issue in
a case bronght by the younger son against his father and
the sons of his elder brother. The former based his claim
on the ordinary Hindu law, the latter (4. . the nephews in
particular, as the father was merely a p7o forma defendant)
pleaded special family custom as stated above. The circum-
stances out of which the cause of action arose were these:
Rajah D. gave to Kowur H. certain lands in Purgunnah Sone-
pur. The latter gave to his two sons each fourteen villages
in the same Purgunnah. The plaintiff was the younger son.
On the death of the elder son, Kowur H. made over the
whole of Sonepur to his (deceased son’s) sons. Thereupon
the plmnhﬂ brought this suit claiming his share of the
propetty in dmpu’te In upholrhnw the family customs the
Sudder Dewany Adawlut observed that the decision of the
case rested entirely upon local usage and the cusfoms of the
family of the parties concerned. The evidenee in the case
conclusively proved that no division was made of the

Kowur’s estate according to the established custom,
" Therefore Kowur’s eldest son, the Thakoor, was entitled to

suceeed to the gads and the entire estate.’

Y Baboo Beer Pertap Sahee v. | the Estato),
Muaharajah Rajendra Pertap Sahes, Y Lala Indernath Suhee Deyoo v,
12 Moo, 1. A, 1 (1867). 8. ¢. W,  dhakoor Casseenath. Sahee, 1 8, D,
R. (F. B 97 (1808). (Bee tnfra, = Decis. 17 (1844). Bee 6 S, D, Sel,
under Impartibility, the history of  Rep, 260,
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In the Balkantpur fa,mtly, in the district of Tulpa,lglm,
suceession by adoption is Teontrary'to the family custom.

The family could!not ! properly | be "called Hindu. It

originally belonrred t0 an, abmmmal tribe known as Kock,
now designated Rajbansis.” These sRajbansisi{affect to be
squal to  chhettries, although they have retained many
usages and habits of their own which are quite irreconcil-
able with those of Hindus.®* It may be mentioned that
even in a Hindu family thete may be a custom barting
inheritance by adoption.® ‘

The Jadan Thakurs belong to a family of Rajputs,
‘apparently mumerous, the { clan being known as Jadan
~ Thakurs. The family is anment and noble and has been in
possession of the talug or réasat of Umargarh and of various
villages appertaining thereto for many generations. The
fdmlly propelty has never been subject to partition and is
subject to the custom of primogeniture. In Nifr Pal Singh
v. Jai Pal Singh* the property in dispute was a taluq of
zemindari villages in the district of Agra and Etah
held for many generations by this joint family of the
Jadan Thakurs, The disputants were step-brothers, It
was contended by one side that the succession should
be governed by the ordinary rules of Hindu law and
the other side asserted that the ruling principle was
the family custom, according to which the whole riasat
of the family was ¢/fait (meaning thereby, was excep-
tional as being the property of an individual marked with
the ¢ika) and was impartible ; and the estate descended
by a rule of primogeniture. Upon evidence it was Ffound

' 8ce Dr, Hunter's Statistical » Ram " Churn - Majmoodar, 8. D.
Acconnt of  Darjeeling about Decis, 20 (18560), ' See also Sré Raja
Kochs, and the Baikantpur family. = Reo Venhate Mahapati Swrya Bao

? Banindra Deb Raiket v. Rajess v, Sri Ruja Bao Gangadhara Rana,
war Dass, 12 Moo 1 A, 79 (1884): 13 1 A 97 (1884) : 8 ¢, 9 Mad, 499,
§.0.11 Cal 498, ¢23, A 147 (1896). 8. 0. 19

* Bajah  Bishonath  Singh v. AlL 1, ;

Bmkantpur ‘
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that there was a family custom aecor‘d‘{ng to which the
ancestral property descended as an impartible estate and
should be possessed by a single heir at a ’nme who should
be the eldest son.

The Abhan Thakurs are said to have migrated from
Gujrat some five hundred years ago and settled down in
Sitapur and the borders of the Barabanki districts of Oudh.
In Gujrat the Mayukha is recognised as an authority of
permanent importance when it differs from the Mitakshara,
According to the Mayukha, the sons of a brother who is
dead share along with the surviving brothers. The rule,
however, as found in the Mayukha, does not go beyond
brothers and brothers’ children. Although the migration
of the Abhan Thakurs took place before the Mayukha was
written it may well be that the rule was in forcein
earlier times and that on this point the Mayukha only
embodied and defined a pre-existing custom. In Chandika
Baksh v. Muna Kunwar' the vight, was claimed in favour of
more distant descendants than brothers under an alleged
family custom, which was contended to be a legitimate
and natural extension of the Mayukha doetrine. To
prove this allezed custom eighteen instances of succession
were adduced, of which only four, of a comparatively
modern date, were to the point. The Privy Council in
dismissing the appeal remarked: €It is obvious that a
family custom in derogation of the ordinary law cannot be
supported on so slender a foundation.”

It is contraty to the ecustom of the Patia Ra], in

+ Cuttack, for the holder of the Raj to alienate the property

of the Raj when he has a brother as his heir.?

' 20 L A.70(1901): 8. ¢. 24 All,  Rajah Dibbya Singh Deb, 9 0. W
218.: 8.0.6 ¢, W, N. 425. N. 830 (p, ¢.) (1904).
® Gopal  Prosad  Bhakat .
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"

Accmdmo' to the family usage and customa for eight
generations the property, Ilaka of Rawutpore, in the
district of Cawnpore, descends entire to the eldest son to
the exclusion of other sons. Younger brothers cannot
claim partition of the estate which is indivisible and
devolves on the eldest son.'

A kwlachar to the effect that the Seohur Raj in Tirhoot
is an impartible estate and the Rajah for the time being
appoints one competent member of the family to succeed
him on the gadi as Rajah and that the entire property
passes with the Raj from Rajah to Rajah, the other
members of the family being entitled to maintenance
only—was not proved. It was held that the stafus of
the family had none of the characteristics of a Raj and
that the head of it became a Rajah in fact and truth for
the first time when the title was conferred by Lord
Canning.* ‘ ‘ ‘

The talukdari estate of Katyari is situate in the district
of Hurdui, in Oundh. According to the custom of the
family, a daughter’s son does not succeed to the property

~of his maternal grand-father.®

Regulation XI of 1793 provides that after the™lst of
July, 1794, if any zemindar shall die without a Will, &,
and leave two or more heirs, who by Mahomedan or Hindu
law ( according as the parties may be of the former
or latter persuasion) may be respectively entitled to succeed
to a portion, such heirs shall succeed. Regulation X of 1800
enacts that Regulation XI of 1793 will not operate in the
Jungle Mahals of Midnapore and other districts where a
custom exists by virtue of which the succession to the

U Rawut Urjun Singh v, Bawut L, R, 810 . (1871).
G hwnsiam Singl, 5 Moo, 1. A, 169
(1851).

¢ The Cowrt of Wards v. Roj

kwnar  Dio: Nandan Singh, 9 B.

Satvupa Kuwnwar, 10 C. W, N, 230,
(P, 0.) (1905).

8 Kunwar Sanwal Singh v, Rawi
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landed estates invariably devolved to a single heir without
the division of property. It, therefore, only partially repeals
Regulation X1 of 1798, The custom alluded to was con-
cerned with extensive zemindaris or principalities, not with
petty estates.’ In Rajok Decdar Hossein v, Ranee Zuhoor-oon
Nissa,® it was held that the family usage that a zemindari
has never been separated but devolved entire on every
succession, though proved to have existed for many genera-
tions, will not exempt the zemindari from the operation of
Regulation X1 of 1798, which provides in case of intestacy,
for the division of landed estate among the heirs of the
deceased according to the Mahomedan or Hindu law, Regu-
lation X of 1800 does not apply to undivided zemindaris,
in which a custom prevails, that the inheritance should
be indivisible, but ouly to Jungle Makals, and other entire
districts where local customs prevail ; and therefore only
partially, and to that extent, repeals Regulation X1 of 1793,
In Baboo Gunesh Dutt Singh v. Makaraja Mohkeshur
Stngh,® their Lordships observed : “ Now, it is said in this
cage, that there is no positive law which excludes the divi-
sibility of this inheritance, unless it be clearly proved to be
an ancient Raj, which it is denied that it is. But Regulation
XI of 1793 really has no bearing upon the case, for the
Regulation of 1793 is confined to eases in which there is no
deed and no Will executed. Where there is a deed, or where
there is a Will, it does not give a validity to that deed or
that Will, which the deed or Will would not otherwise
possess, but it leaves it precisely wheve it stood before.” As
it was alleged that there was a deed in this case, their
Lordships were of opinion that Regulation XI of 1793 had
no application and far less that of X of 1800.
In Baboo Beer Pertab Sakee wv. Malarajak Rajender
Pertab Sakee*, the Privy Council held that Regulation XI of

Y Kali Dass Mitter v. Harish = (1855). ,
Chandra Laik, 2 Sev. 167, 412 Moo, 1. A, 1, (1867): 8.0, 9
3 2 Moo, L. A, 441 (1841). Wi Bo1b,
Yo Moo, I A, 164 st p, 187,
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1798 did not affect the succession, by -special custom, of
a single male heir to a Raj or subject it to the ordinary
‘Hindu law of suceession, nor can it alter the character
of the grant made in 1790.

In Rujkishen Singh v. Ramjoy Suwrma Mazoomdar'
the previous three cases were referred to and their Lordships
observed as follows :— Regulation X1 of 1793 has
been held not to be applicable to the succession of a well-
established Raj (and here referred to 12 Moo, I. A, 1
and 6 Moo. I. A., 164). But the respondents contend that,
notwithstanding the qualification placed upon it by Regula-
tion X of 1800, it did not govern a case like the present,
where the elaim rests only on a conténuing family usage, and
not on the peculiar character of the zemindari itself or on a
local or district custom ; see Rajah Deedar IHossein v.
Ranee Zahooroon Nissa.* Their Lordships did not think it
necessary to give any opinion on the positive effect of
Regulation X1 of 1793, for they thought that, in the
present case, there was sufficient ground for the presumption
that after the scttlement and this Regulation, the family
were induced to regard the former state of things, and
the ancient tenures, whatever they were, as at an end, and
to consider and treat the property as an ordinary estate
held under the British Government; and their acts show
that, in fact, they did so consider and treat it.”” Whether
the Regulation XI of 1793 or Regulation X of 1800 would
govern a case where the claim rested only on a continuing
Samily usage was left undecided in this case.

In a very recent case® the High Court of Caleutta had
occasion to consider the existence of the rule of primogeni-
ture in the district of Cuftack and observed : “ It is true
that by Regulation XTI of 1793 the Legislature, after refer-
ring fo a custom which had grown up in consideration of

1 1 Cal, 186 at p. 192 (1872). v, Ham Kante Das ‘M{zka-patm
* 2 Moo. L A, 441 (1841). 32 Cal, 6 at p, 11 (1904),
d Shyamanand  Das Mohapatia
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financial convenience, and by which some of the most
extensive zemindaris devolved entire to the eldest son,
enacted that in fature the landed property of all zemindars
‘and independent talukdars should devolve, on their death,
according to the ordinary rule of succession preseribed by
Mahomedan or Hindu law. Ina Regulation, however,
passed a few years later, X of 1800, it was observed that ‘a
custom had been found to prevail in the Jungle Mahals of
Midnapore and other districts by which the succession to
the landed estates invariably devolves to a single heir without
the division of property’; and it was enacted that ¢ Regu-
Jation X1 of 1793 shall not be considered to supersede or
affect any established usage in the Jungle Mahals of Mid-
napore and other districts, by which the suceession 1o
landed estates, the proprietor of which may die intestate,
has  hitherto been considered to devolve to a single
heir .to the exclusion of other heirs of the deceased’.”
Then their Tordships went on and held that by s. 86 of
Regulation XII of 1805, passed two or three years after
Orissa had come under British rule, all the Regulations in
Bengal, not superseded by the special rules laid down in
that Regulation, were extended to, and declared to be in
foroe in, the zillah of Cuttack. Thus in that case it has been
held that the rule of primogeniture prevails in the district
of Cuttack in which by established usage succession to an
entire estate devolves to a single heir provided the rule is
shown to have been in existence at the time of Regulation
XII of 1805, and has not since been departed from.

" Regulation XI of 1793 does not affect the estate where
the proprietor died before the Regulation came into force.'

As to the application of the provisions of Regulation

X, of 1800, see The Widows of Raja Zorawur Singh .
Koonwur Pertee Stngh’. i i

Koonwar Bodl Singh v. Seo- 116, (1815)
wath Singh, 2 8. D. Sel, Rep. P4 H, D, Sel Rep. o7 (18256),
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Where the property in dispute is partly ancestral and
subject to family usage, and partly acquired and subject
to the ordinary Hindu Law of Inhevitance, it is quite con-
sistent that one rule should be applied to that part of the

property which has descended, during some generations,

under established custom, to the elder member of the family,
and that another should prevail for such other property as has
been more recently acquired and to which the necessity of
applying the previous custom of the family is not made appar-
ent.! But if the owner of an estate, the devolution of which
is governed by family custom, acquires separate property
but does mot in his life-time alienate the property so
acquired, or does not dispose of it by his will or leave behind
him some indication of a contrary intention, the presumption
will be that he intended to incorporate it with the family
estate. Under such circumstances the self-acquired pro-
perby will be governed by the family custom which is
part of the personal law of the family.?

In Mukammad Ismail Khan v. Fidayat-un-nissa}
Spankie, J., speaking of a family custom says: “It must
have had a legal origin and have continuance and wielher
property be ancestral or self-acquired, the custom is capable
of attacking or being desiroyed equally as to both

It is an undisputed fact, and it stands to reason, that a
descent. of property may be regulated by Kulackhar exist-
ing in a Raj as well as in a petty family. It would be
absurd to ignore, or not to recognize, such custom in the
case of the latter because it happened to be a small pro-
perty. As long as a custom satisfies all the requisites of
a good custom and is not opposed to ordinary reason
or public policy, it must be given effoct to irrespective of

Y Annan Santra  v. Duwsrutta  Saki v, Indrajit Paertap Bahaduy
Opadhia, 16 8 Do Dezis, 1980 8a v 27 AL 203 (1004,
(1838). : 13 AL 723 at py 730 (1881),

3 Surabjit  Pariap = Bahadup '

1
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Whether a
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a Raj.
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the consideration that it attaches to a large or smaﬁl estate,
to a Raj or to a petty family. Its immemorial and unin-
terrupted existence gives it a sanctity which should not be
lightly violated by the mere reason of the magnitude of the
estate or the stafus of the family. With great deference,
therefore, we beg to differ from the observations of the
learned Judges in Basvantrav Kidingoppa v. Mantappa
Kidingappa,' who, referring to the cases of Rawut
Urjun Singh v. Rawut Ghunsiam Singh® and Gunesh
Duté Singh v. Mokarajoh Mokeshwr Singh} said :—In
both these cases the subject-matter was a Raj or
Principality which descended undivided to the eldest male .
heir during several generations. And the same law would
unhesitatingly be applied to some classes of Thakurs and
Chiefs in the Bombay Presidency among whom, by settled
custom, the Principality descends indivisible to the eldest
gon. But it would le a dangerous doctrine that any petty
Sfamily,~and in the case under consideration a third of
the family property is valued for the purposes of the suit
at little more than five hundred rupees-—is al liberly fo
make a law for itself and thus to set aside the general law
of the country.” In this case the second of the three sons
of one Kidingappa brought a suit to recover from his
elder brother a third shave of the twam lands and other
properbies. His claim was opposed on the ground of a
family custom according to which, it was alleged, the
plaintiff was entitled to maintenance only and not to any
ghare in the lands, that partition had not been allowed
in the family for several gencrations the eldest member
succeeding to the whole of the property. The High Court
found the evidence in support of the alleged custom in-
sufficient and so dismissed the appeal. It would appear that
the italicized portions of the remarks of the learned Judges
were mere obiter dicta as the case was dismissed on a quite

et

U1 Bom., H. C. R, 42 (1863). *6 Moo, I, A. 164 (1855),
25 Mooy I, A, 169 (1851).
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different ground, viz., the alleged custom not having been
proved. These obifer dicta, however, were considered in
another case." In that case the family was a Desai family
and it set up a custom of primogeniture. The Court held
that if the custom was clearly proved, it would supersede
the general Hindu law. Here the learned Judges dis-
tinguished the above Kidingappa case by remarking that
there “ the family did not belong to any particular class or
section of the community and that the custom set up
was that of a single family”’ ‘“In the present case, ”
continued the learned Judges, ¢ the family are Desais and
belong to a class who, at one time, at least, occupied an
important position in this ( Bombay ) Presidency and,
farther, the alleged custom would appear from Steele’s work
on the Laws and Customs of Hindu Castes in the Deccan
‘Provinces to be in accordance with a very general usage
of thaticlags of hereditary offices.” Their Lordships similarly
distinguished a Madras case® which held that a single
Jamily could not set up a particular ecustom in derogation
of the general law. It is difficult, however, to reconcile
this view with the remarks of the Privy Council in
Soorendranath Roy v. Heeramonce Burmoneah® and Serumak
v. Palathan* where their Lordships recognized the possibility
of a family custom being proved, adding that it should be
distinctly proved. Further, in Makommad Aemat v. Lalls
Begum,® the custom of a particular family disallowing
widows to inherit was recognized by the Calecutta High
Court and approved of by the Privy Council. In a case from
Bhagalpore® the Privy Council has laid down that a custom
of descent according to the law of primogeniture may
exist by Kwlachar or. family custom, although the estate

\ S)‘oidiz"uji/'mn v. Nuikojirav, 10 412 Moo. L, A, 81 at p. 91 (1868),

Bom. H. C. R. 228 (1873). 15 W. R (P. C)47 (187D).
8 Sri Rajul Yenumwle Gavwris § 8 Cal, 422 (1881).
devamme ' Garw . Sre Bajah 8 Chowdlry Clintamun Singh. v,

Yenumwle Ramandora Garw, 6  Nowlukho Konwweri, 2 T, A, 263
Mad, H.C.R, 93. (1870). (1875). i
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may be neither a Raj nor a polliam.  This case was
followed in Shyamanund Das Makapatra v. Ram Kanta
Das Mahapatra. . ‘ . ‘

These last cases, we venture to say, have put the
matter beyond all doubt and settled the rule once and for

all.

How far a family arrangement can be upheld is a
matter worth some consideration, In Banee Pershad v.
Maka Bodke® it was held that in the distriet of Tirhoot
under the Mitakshura a widow cannot, as of right, hold
as the heir of the deceased brother of her late husband,
though ske may, by [family arrangement, be permitted
to do s0. In the very latest Privy Couneil decision® their
Lordships were of opinion that an unbroken usage
for a period of 19 years was conclusive evidence of a
family arrangement to which the Court was bound to give
effect. Here the arrangement in question was in respect
of the office of manager of a Hindu temple, The office
was hereditary in a family, having no beneficial interest
in the property or in the income of the temple. The office
of manager was formerly vested in one M., on whose
death it devolved on his eight sons four sons by each
wife) by his two wives. Tach of these eight male des- |
cendants continued to ‘bold the office for one year alter-

nately. After some years, there having arisen disputes as

to the order in which the issue of the first wife should
manage the temple, they, by a written agreement, settled
it amongst themselves. About this time the members of
the junior branch relinquished their claim to the office in
favour of the senior branch. During the 19 years im-
mediately preceding the institution of this suit, in each
eycle of eight years there had been a settled order of succes-

' 82 Cal, 6 (1904). gappa Chetti, 331 A, 139 (1906) 3
% 3 Wyman 189 (1886). 8 0. 10 C.W.N., 825,
3 Ramanathan Chette v, Mary- X
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sion among the senior members of the branch. The ar-
rangement, their Lordships thought, was “perfectly a proper

~ arrangement conducing to the due and orderly execution of
the office. It was one which the Court would no doubt
have sanctioned if its authority had been invoked. It
‘was one which the parties interested were eompetent to

 make without applying to the Court. If the applicant
wishes to set it aside and to have a new scheme settled,
he nuust take proper proceedings, If he has any ground
for attacking the management of the temple or adminis-
tration of the properby attached to it the Uourts are open.
But it is not for him, at his will and pleasure, to disturb
an arrangement of which he has on more than one occa-
sion taken the benefit. 1t is plain that the arrangement
was not intended to be merely temporary nor can it be
regarded as precavious. It must hold good until altered
by the Court or superseded by a new scheme effected with
the concurrence of all parties interested.”

In Helan Dusi v. Durga Das Mundal' the question
came up before the Caleutta High Court and one
of the learned Judges observed thus:—“ A family
arrangement may be upheld, although there were
no rights actaally in dispute at the time of making
it, as the Courts will not be disposed to scan with
much nicety the question of the consideration, Lord
Chelsford, L. C., observed that it is a mistake to suppose
that the doctrine of family arrangements extends no
further than arrangements for settlement of doubtful or
disputed rights, and proceeded to hold that the principle
is applicable not merely to cases in which arrangements
are made between members of a family for the preser-
vation of its peace, but also to cases in which arranges
ments are made between them for the preservation of its
property... . Nor can any weight be attached to the cir-
cumstance that the family arrangement has been in opera-

' 4 Q.L.J, 823 at p. 331 (1906),

G,
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tion for a short period of time only; the validity of

~arrangement, does not depend upon the length of time

for which it has been acted upon....If an attempt is

made to set aside a family arvangement on the ground of

mistake, inequality of position, undue influence, coercion,
fraud, or any similar ground the length of time during

which it has been allowed to stand unchallenged, may be a

material element for consideration.”

The principle to be derived from these cases is that a
family arrangement may be upheld where it is made for
the preservation of peace and property of the family,
No court will disturb such arrangement unless it is clearly
shown that a better arrangement will be made or that the
old arrangement was made under ecircumstances which
were not in consonance with equity and justice, No
particular member of the family, at his will and pleasure,
can disturb the arrangement to which he has been a party
and in the benefit of which he has participated. But such
arrangement cannot certainly have the force of a custom
which, when clearly proved, supersedes the law. No family
has a right to make its own law of succession. But it can
make arrangement among the members of the family which
is conducive to the general good without viclating the
ordinary law of the country. ‘

In Kamrao Lrimbak Deshpande v. Yeshovantrao Madhavs
rao Desphande, which was a suit for partition of the
Deshpande Vaton, the plaintiff contended that the services
and the greater portion of the Valan were entrusted to the
defendant’s ancestors for the sake of convenience, with the
consent of all, maintenance being allotted to the younger
branches; but that, now that the services had been
abolished, there was no longer any necessity for that ar-
rangement and that the property should be partitioned. The
evidence conclusively showed that it had been the practice
in the family, extending over a century and more before any

' 10 Bom, 327 (1885),
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dispute arose between the elder and younger branches, to
leave the performance of the services of the Palan and the
major part of the property in the hands of the elder branch,
and to provide the younger branches with maintenance only,
which, by its naturve, was not fixed and permanent. As to
whether the practice was the result of an established custom
as stated by defendants or only an al‘l'a,n%ement, (as West, J.,
says’,' “by mutual assent for peace or convenience, ” their
Lordships thought that, though there was no divect evidence
on the subject “ this practice which has been undoubtedly
in force during a very long period extending over, probably,
a century and a half, without interruption, or dispute of
any kind, is more probably due in its origin to a custom,
such as is alleged by the defendants, than to a mere
arrangement determinable at the will of any members of
the family, more especially when it is remembered such a
custom 1s of general usage in the Deccan as shown by
the passage in Steele’s Work on the Laws and Customs of
Hindu Castes in the Deccan Provinces, p. 299 referred to
in the judgment in Skidhgiirav v. Naikjirav, 10 Bom.
H.C.R. at p. 232, Their Lordships accordingly held that
the plaintiff could only claim maintenance.

Gopalrav ~. Trimbakrav® was another case where the
parties wanted the partition of the ancestral deshmukhi and
patelks Vatan. Of the three brothers, the first defendant
was the eldest and resisted the partition on the groﬁnd that,
by a custom of the family, the eldest son took the Vatan
and provided the younger members of the family with
allotments by way of maintenance. The Court found upon
the whole evideunce, that the existence of a custom of
eldership, as alleged by the first defendant, had been
satisfactorily established, that ¢ was not a mere arrange-
ment for cowvenient performance of the services of the
Vatan.

Y Vide Bhaw Nanaji Utpat v, atp 277 (1874),
Sundrabai, 11 Bom. H, C. R, 249 . 2 10 Bom, 598 (1886),
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It is superfluous to say that, when alleo'ed Kulachar
is not established, the ordinary Jaw takes its course. Thus,
where one party claimed a moiety of a zemindari under
the ordinary rules of the Hindu law of inheritance, and
the opposite party pleaded a family custom to the effect
that the landed property invariably descended to the eldest
son, or in failure of issue, to the next male heir in
exclusion of all other heirs, but f;miled to establish the
existence of the alleged family custom, a decree was
given for the plaintiff." Similarly, where the allegation
was that succession was regulated not by the Mitakshara,
but by a certain Kulachar whereby elder brothers enjoyed
special advantages as heads of families, and widows were
incapacitated from taking possession to the prejudice of
male heirs, and the alleged custom was not established, the
plaintiff, who sued to succeed to her husbaud’s estate, was |
declared her husband’s heir? Instances can be multiplied.®

"The ordinary law of descent and disposal' applies also
to lands where a particular custom concerning them has
been abandoned,® or where they have passed into a famlly
not subject to the custom.* Where service lands (Vatan
estate) ave freed from obligation of public service and when
there is no coneurrent family custom operating to keep
the estate together, the lands become subJecb to the
ordinary law of descent and disposal.®

' Raje  Koernain . Roy V.
Dhornidhar Roy, 8. D, Decis,

dlvem Sing, 2 8. D, Sel. Rep. 147
Q814) 5 Dwrriap ' Singh v, Davi

1132 (1858).

2 Buboo Bhoweany Sohye Singl
v, Ouoday Pertap Sing, 1 Hay
205 (1862).

8 8ee | the following ' cases
amongst others : Pertaub Deb V.
Surrup Deb Railut, 2 8. D, Sel
Rep. 249, (321) (1818, : Mantappu
Nadgowda Y. Basuuntarao
Nadgowda, 14 Moo, 1. A. 24
(1871); Somrun _Silly/t v, Khes

Singh, 1 T, A, 1 (1873).

* Bee West & Bithler H, L. 744,

5 Shewlal Dharmehand o
Bhaichand  Luckoobai, 7 Harr, §.
D. Bel. Rep. 195; Abralom v.
Abrahan. 9 Moo, 1. R,, 195 at p,
242 (1863) ; Soorendra Nath Ray
V. Heeramonce  Burmoncal, 12
Moo, 1. A. 81 at p. 91 (1868),

® Radhabai v. Anantrar, 9 Bom,
198 (F.B. ) (1885,

N



CHAPTER 11
LOCAL CUSTOMS.

The peculiar law of a country prevailing from time
immemorial without conflict with the Vedas is called
Desachar, or local or territorial custom.' It is the lew /loei,
which, unlike a family custom, binds all persons within
the local limits in which it prevails.”

A local custom being exceptive in its natuve must be
pleaded with reasonable certainty.® To establish a local
custom in a cerbain distriet, the district must be stated
and  described geographically, in which the custom ig now,
and for a long time has been, prevalent, and which includes
the property in question. A sufficient number of ine
stances of the particular custom within that locality must
then be adduced to prove that it extends to the whole
district and therefore governs the question in dispute.
Until some connection, geographical or political, is shown
to exist between two districts there is no ground for in-
ferring the existence of a custom in one district from its
existence in another,* ‘

In order to prove a local custom to be invariable it
is not necessary to show that the particular custom has
been resisted unsuccessfully, or that there has been liti-
gation in regard to it. Litigation is a test of the existence
of a custom but not the sole proof of it.?

The following are some of the instances of local
customs prevalent in various parts of the country :-——

Y Kotyayana cited in the Vide- 4 Bee per Markby J. in Maha-
mitrodoya, vanee Heeranuth  Kooaree v. Baboo

8 Rajkishen. Singh v. Bamjoy  Burm Navain Singh, 15 W, R, 375
Surma  Mozoomdar, 1 Cal, 186 p..  (1871).

196 (e, ¢.) (1872). 5 Hurvomohun Mookerjee . Lal-
¥ Storm. v, Hamfray, Tay and = lupmony Dassee, 1 Wyman, Part
Bell 331, p. 337, (1850), 1T, 36 (1886),

12
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Hug Jethansi or Jestangsha is the right of the elder or the
first born son to get a larger share of the ancestral property
than that of his younger brothers.' It would seem that this
right of primogeniture, which was recognized by the ancient
Hindu law, is of no force in the present day, except where
family or local custom sanctions it.> Consequently we find
that where, in a case from Shahabad, the plaintiff sought to
obtain possession from his younger brother of 7% per cent,
of the moiety of landed property which devolved on him
by inhevitance from the father, in right of Jethanse, his
claim was disallowed on proof that Jetkansi was not
authorized by law.? In another case from Patna it was
similarly held that, in a division of property among Hindus,
priority of birth did not entitle to a larger portion.* In
Chowdree Junumjoy Mohapatra v. Pursottum Pandak,® the
plaintiff sought to recover possession of his share in
the family property, real and personal, and some of
the defendants pleaded that the estate had been
divided by arbitration and that the rest of the property
claimed was self-acquired. Tt was further pleaded that
this arbitration was conducted according to a family
custom under which the eldest son received, by right of
primogeniture, a double share of the property. But as
the defendants failed to establish the alleged custom,
plaintift’s elaim was allowed. il

Jesthangsha may not be authorized by Hindu law, but
‘the custom of granting the eldest born an additional
share over and above that of his other brothers is prevalent
in many parts of India. This is appavently for “his services
in managing the family property and in acquiring other
property and so increasing the value of the family estate.”®

U Spe Wilson's Glossary p. 237, ¢ Taliwar Singh v, Publwan
$ Vide, 8ir William Jonies's In~  Singh, 3 8. D..Sel, Rep. 301 (1824),
stitute of Manu, 814 8. D, Decis, 848 (1858).

8 Sheo Buksh Singh v The Heirs S Mawick  Chand v, Hira Lal,
of Futtel Singh, 28, D, Sel, Rep, 20 Cal. 406 at p, 47 (1892),
340 (265) (1818). )
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\ Hug Chaharan is the right of a landlord, based on local Hug Chala
custom, to receive one-fourth of the purchase-money when S G
‘a house in a village is sold. In a Full Bench Case
of ‘the N. W. P. High Court it was laid down that where,
by custom, the zemindar is entitled to a quarter share of
the sale-proceeds of his fug zemindari, he is entitled to
" pecover it on the occasion of sales either absolute or ori-
ginally conditional but subsequently becoming absolute
by foreelosure, from the vendor and the purchaser, and
the labter cannot be discharged from his liability by prov-
_ing that he has paid all including zemindar’s dues to the
former, it being incumbent on him to see that the zemindar
is satisfied in respect of his dues.’ ‘
. Whether a zemindar’s pustomaﬁ‘y due extended to public
# sales by auetion was the point for decision before a Full
Benel ofthe Allahabad High Court. There a house was
sold in execution of a decree. The zemindar sued the
decres-holder for one-fourth of the sale-proceeds. The
Tower Courts dismissed the suit on the ground that, al.
though the plaintiff had proved that the custom set up
by him existed in the case of private sales, he had failed
to prove that it existed in the case of sales in the execution
of decrees, The Full Bench held that the proof of a custom,
whereby the zemindar of the village is ‘entitled to one-
fourth of the purchase-money when a house in the village
is sold privately, is not proof of a similar eustom in respect
of sales in the execution of decrees.®

There is in existence in old reports a large body of
i | AP et S vy Hug Purge
rulings in reference to the respective vights of a purokit i, .
and a yajamong. 'The term purokit means a family priest
and a yajamane is his employer. A purohit belongs to
the Brahman class and for his services and ministrations
to the family of his yajamana, in performing religious

i \ Heera Ram v. Howble Sir 1 Kalian Das v, Bhagirathi, 6
Ruaja. Deo Novain, Singl, Age B ALL 47 (LB (1888)..
C, (Full Bench Rulings) 63 (1867). o
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ceremonies or religious worship, he receives certain remunera-
tions. Sometimes such relationship continues for generations
and becomes quite hereditary. Owing to this peculiar
velationship of the two, certain customary rights have
sprung up through ages of usages and practices, ard those
rights were claimed by the one or the other of the parties
in litigating with each other for the enforcement of such
vights. In many of these dispules between priest and
yajamana, the Civil Court had to determine whether
they were cognizable by the Courts of Law. Generally,
as the privileges claimed or denied by the parties involved a
mere personal right and not a civil one, the comrt had to
non-suit them.

The yajamanas have a right to select their own puests
but no suit to enforce the claim will lie in the Civil Courts '
But “if the holder of an office was entitled by law to claim
dues from the inhabitants of certain places, and a person
could establish that he, by right of inheritance, was entitled
to fill that office, probably the Civil Courts would defend
his right agamsh any disturbance of it”* The obliga,tion
of the 7 Jajamaftas to employ a particular purokif is a mere
matter of conseience and not an obligation which a court
ean enforce.® But having selected and employed a priest
a yujamana cannot diseard him in the absence of any
disqualifying cause.*

Since the yajamanas ave at liberty to choose their own
priests to perform ceremonies no third party who has not
performed them can, on proof of hereditary right established
by custom, claim the fees either from the yajamanas 01
from the priest who received them."

U Bohavee Lal . Baboo, 2 Ag.  Chund Meltoon, 6 8. D, Hel, Rep,
. C. R. 80 (1867); followed N.-W. 152 (1837).
P. Decis. 314 (1862). o Gowrdas  Byragee v. Annund
3 Tbid p. 80. Molvun Olekerbutty, 5 8, D, Decis,
8 Damoodur Misser v. Foodur- = 428 (1849); Hurgobind  Surma v,
mar Misser, 1 Hay 866 8.0, 1 Bhowaneepershad  8hah, 6 8, D,
Marshal 161 (1862). Dects. 296 (1850} ; Rama  Kant
¢ Musst. Chowrasee . Jeewun — Surma ¥, Gobind Chunder Swrm a,
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A claim by a priest to the fees bestowed on him by his
 yagamana is not enforcible in a Civil Court, but his claim
connected with rights or fees collected at shvines or
temples from pilgrims is cognizable by the Civil Courts.
Such claim  may include his rights connected with
religions worship, which are not rights over persons, but
referring exclusively to his ministration within a temple or
whglous building, together with the exclusive receipt of
offerings made by any parties who may choose to resort to
such temples.! 1In this case a distinction was drawn®tween
“offerings on festive and other occasions” and “ offerings
at shrines and temples. ” A sevies of decisions ruled that,
. for the former description of cases, a suit in a Civil Court
will not lie, while for the latter they will. Thus; in a case
where the suit was for a fractional share of offerings
presented at a ghrine and the suit was dismissed by the
Lower Court, the Sudder Court held, following the above
decision; that the suit was cowmzabk ina ClVll Court and
that the precedent cited by the Lower Court related to
“ offerings on festive and other occasions” and was not
applicable to the present case. The decision of the Lower

Ai)p@lldi;e Court was reversed and the case was remanded for

trial on its merits,®
In Damoodur Misser v. Roodurmar Misser,® the suit
was brought by a purokit against. another purekit for an
interference by the latter with plaintiff in the exercise of
his alleged exclusive right of performing certain ceremonies
for the people residing at the places named in the plaint,
and receiving certain donatmns or payments in respect of
such pexformanee. It was held that the plaintiff had no

8.8, D. Decis. 898 (1852) ;' Boy  Pershad 4 N, W, P. Deecls. 720
Lhakoor, £ Sevestre 673 (1857);  (1861).
Ranee Sadut Koowr v, Jowlla Per« 8 Ussalut-oon-nissa v, Ruhim

shad, 4 N. W. P, Decis. 720 (1861).  Buksh 4 N.W .2, Decis, 767 (1861),

See the cages eited in the last % 1 Hay 365 (1862) 8.0, 1 Marghal
cnse. 161,
! Ranee Sadut Koour v, Jawalla

Priest’s righﬁ g
to fees collect=
ed at shrmes. i

clusive right,

Purokits' exe |
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right of suit as no lezal right, either of property or person,
appeared to have been infringed. :

In a case from the Madras Presidency the representa-
tives of the 4rya Brahmans claimed, in hereditary right,
the Mirassi and exclusive privilege of administering
Purolitam (religious rites and ceremonies) to seventeen
classes of pilgrims who resort to the shrine of the great
Pagoda and of the temples in the island of Ramaswaram
in Madura. The suit was dismissed as the plaintiffs
failod to establish their right either (i) by documentary
proof of its ovigin, or (i1) by proof of such long and
uninterrupted usage as, in the absence of documentary
proof, would suffice to establish a preseriptive privilege.'

Where a priest wrongfully officiates for another and
receives fees, he is bound to account for them to the
rightful priest, where sach fees are by custom attached to
the office. Counch C.J. said: It is sottled law that if a
person usurps the office of another, and receives the fees
of the office, heis bound to aceount to the rightful owner
for them ; where the payments are merely voluntary the case
is different, and no suit can be brought....It is contrary to
equity to make the, yajamanas pay twice, 'The parties who
have wrongfully received the fees ave properly liable to pay
them over to the parties entitled to them.”*

Whether a sale of the priestly office would be valid was
a point for determination in the last instance. Butin that
case the purchasers were grandehildren who would  even-
tually have succeeded to the office as heirs,” And the grand-
father did nothing more than relinguish his right in their
favour, Further, there had been previous dealings with
this office of a somewhat similar nature, which was some
evidence of a usage justifying the alienation. Consequently
the sale was upheld, But whether such sale to strangers

e iy

L i iy s

\ Ramasawny Aiyam v. Venkala 2 Qitarambhat v, Sitaram Ganesh,
Achari, 9 Moo. T, A, 344 ab p. 384 6 Bom, H.C. B. 250 (1868).

(1863).
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. would be valid or not remained undecided, as the court did

not diseuss that point. It would seem, however, that an
alienation of a priestly office to strangers would be objece
tionable on several grounds. Apart from the consideration
of public poliey such sales would infringe the rights of a
yajamana, to seleot his own priests, :

The right of pre-emptionis ¢ right to acquire by
compulsory purchase, in certain cases, immoveable property
in- preference to all other persons.”” According to the
Hindu law there is no right of pre-emption either in the
schools of Bengal, Benares or Mithila, It is essentially a
Mahomedan doctrine ; but being well-suited to the commus
nal life of village communities, it is very widely extended
among non-Mahomedans by local usage, It is prevalent
not only among the Hindus but also among the Buddhists
living in Burma ; not only in Bengal, Behar and Orissa,
 but also in the Punjab, Bombay and Malabar.

When the right of pre-emption has been shown to exist,
it is presumed to be founded on, and governed by, the
Mahomedan law, unless the contrary be shewn. Where
its existence among non-Mahomedans has not been judi-
cially noticed, it must be proved by the person who asserts
it. The court may, as between Hindus, modify the law
regarding the circumstances. under which such right is
claimed, and not regarding the preliminaty forms,?

The right of pre-emption arises from a rule of law by
which the owner of the land is bound ; and it exists no longer,
if there ceases to be an owner who is bound by the law either
as & Mahomedan or by custom.® It arises by reason of

Wilson’s Anglo-Mahomedan  buksh, B.L.R. (Full Bench Rulings)
Law  p. 894 See also Gebind 35 (1863), :
Deyad v, Inayatullah, 7 Al 775 3 Hurree Charn  Swrmak V.
(F.B,) at p. 799 [1885] for a definis  Zhomes Aokroyd, 18 W, R. 444
tion of  Pre-emplion as given by (1872) 5 Byjnath Porshad v, Kopil-
Mahmood J, mong Singly 24 W, K, 95 (1876),

P Wakir Bawot' v, Sheik Bnwine

Hug Shufa
or

Pre-emption,
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vicinage or co- pareenership ; where either of these caunses
does not exist the right does not exist either. In Macnaugh«
 ton’s “Principles and Precedents,” it waslaid down that the
right of pre-emption canbe claimed on the following grounds,
in the ovdér enumerated—a partner in. the property sold ;
a participator in vts appendages; and a neighbour. But no '
right of pre-emption arises where the sale, being not o bona
 fide onegis but a sham transaction.®

The right of pre-emption is not annexed to the land so
as to continue to affect it when it has been transferred to a
person nob bound by the law, The right, also, is not one in
the pre-emptor.® e ‘ : ;

Holloway (1, J, made the following observations regard-
ing pre-emption, which are worth quoting:—“The so-

“called pre-emption of Mahomedan law resembles the
Retract-recht ( jus retractus ) of German Law, It is an
obligation, attached by written or customary law to a
partienlar status which binds the purchaser from one obliged
to hand over the object-matter to the other party to
the obligation on receiving the price paid with his expenses.
The action, in German as in Mahowedan law, is exercisable
at the moment at which the property is handed over to

. the purchaser (Gerber 8. 175 of seq. Deutsch-Priv-Recht).

“The vight ex jure vicinitatis was one of six sorts and,
like all the rest, was based upon a notion that natural
justice required that such preference should be accorded
to certain persons having specific relations of person or
property to the vendor. It swas once, asan enthusiastic
Giermanist admits, so used as fo put the most unreasonable

. pestraints upon the right of alienation. With more
enlightened notions of the public weal, nearly every trace
of it has disappeaved, and it can no longer be considered
a principle of the common law of Germany. While it

! p. 47, Bdn. Cal, 1825 (Cited 3 Por Couch €. J. in Poorwo

ind W.B. 234 at p. 235). Single Mowiporvee v, Hurvy Chirn

8 Darsasth. Nath Tewari v.  Surma, 10B. Lo R, 117 at'p, 121
Dhanai Ojha, § CW.N, 874 (1905),  (1872): 8.0, 18 W, R. 440.



ibc AL CUSTOMS, Y o7

existed the antidote to 1ts lawful * influences was, ‘a8 In
Mahomedan law, the favouring of subtle devices for its
defeat and the attaching of short periods of prescnptnon
to its exercise. It cannot be equity and good conscience
to introduce proposxtwns which the history of similar laws
shows by experience to be most mischievous. If introduced
at all, it must apply to all neighbours, The Mahomedan
law binds Mahomedans no more than others except in the
- matters to which it is declared applicable. It is then
law because of its reception as one of our law sources
in the matter to which it applies.  Where, however, not
80 received, it can only be prevmlmg law because copmsbent
with equity and good conscience,” !

Whenever a Mahomedan seeks to enforee his right of -
pre-emption against a Hindun he must clearly establish a
prescriptive usage and local custom. Fora Hindu defen-
dant is not bound by the Mahomedan law in a ease involy.
ing the right of pre-emption, which ig a right unknown
to the Hindu law.?

In the Madras Presidency the right of pre-emptton
is not recognised oven as between Mahomedans except
by local custom, as in Malabar.® In the Punjab and Oudh,
the right of pre-emption is regulated by statutes. There
is no distinetion between Mahomedans and non-Maho-
medans as vegards the right of pre emption* In other
parts of India the law of pre-emption is often modified
by loeal customs; defined and confirmed by agreement by
the land-holders of the village, or district, and embodied
in the settlement record, called Wajib-ul-urz.’

Y Thralim  Saib v, Muni Mir  (1870); Krishna Menon v, ﬁ.emzmz,
Udin Suib, 6 Mad. H. C. R. 26 20 Mad. 305 (1897).
ab p, 31 (1870), * See the Punjab Laws Act XI1
& Sheraj Ali Chowdlny v, Rum-  of 1878 and Oudh Laws Act X VIil
zan Bibee, 8 W, R. 204 (1867):  of 1876,
8. 0.2 Ind. Jur, N, 8. 249, S Rup Narain v. dwad Permd
¥ Ihvakim Saib ve Munt Mir 7 All 478, (1885),
Udin Saib, 6 Mad. H, C.R. 26,

13



oﬁs'mMé.

L TOCAL
The ﬁxed mle of Iaw a8 Imd down by the Caleutta
High Court is that, where the custom of the right of
pre-emption under Mahomedan law has been adopted by
Hindus in any particular district, it shall be there recog-
nized as a legal custom.! The existence of the custom
of pre-emption has been recognized in Gujrat,® Behar,®
Bhagalpore* and perhaps in some places in Cachar.?

No local custom enforcing pre-emption prevails in
Dacca,® Rungpur,’ Tipperah,®  Sylhet,” Jessore'® and
Chittagong.'* As regards the last mentioned distriet, there
were many decisions of the lower court in favour of the
existence of a local custom of pre -emptlon, but no decision
of the High Court. The matter first came up before the
High Court in a second or special appeal. The learned
Judges, ( Bayley and Macpherson JJ.) who heard the
appeal had before them three decisions of the lower court in
favour of, and one against, the prevalence of the custom of
pre-emption. Upon such conflicting decisions of the sub-

Y Inder  Navain - Chowdhry v P Poorno Singh . Monipooree V.

Mokamed Nuazirooddeen, 1 W. R
235 (1864),

¥ Gordhandas Gir dbarbhai V.
Prapkor, 6 Bom. H. O, R, 263
(1869) 3 Nuprun Nursuee v. Prem-
chand Wullubh, 9 Harrington 591,

¥ Musst, Joy Koer V. Suroop
Nurain Thakaor, W.R. 259 (1861) :
Iukesr Rowut v, Sheikh Bmam:
buksh, B. Y. R. Suppl Vol. 35
(F.B.) (1863 ). Parsasth Nath
Lewari v. Dhania Ojha, 9 C. W,
© N. 874 (1905),

Y Fukeer  Rawwt v,  Shoikl
Emambulesh, 3 Sevestre 141 (F.B.)
(1863) : s ¢ B. L. B. Suppl, Vol
F.B. 35 (sec the cases referred
to and discussed in  this  ecase,
They range from 1792 to 1862 and
ave both from Bengal and N, W.
P,

Hhryclwrn - Surma, 10 B, L, B
117, at p. 120, (1872): 8, ¢, 18 W, B,
440. :

O Shivgj Ali Chowdlry <. Rum
zan, Bibee, 8 W. R 204 (1867);
Sheikh  Kudratwlle |~y Moliwi
Mohan Shaha, 4 BILR. 134 (F. B)
(1869).

' 4 B, L. R. 134 (P.B) (1869).

8 Dewnn. Munwar Al v Syud.
Ashuwrooddeen Makomed '3 'W. R.
270 (1866),

Y Jameela Khatoon v,
Ram, 1 W, R, 250 (1864,

0 Madhub Ohainder Nath Biswas

Pagul

Yo Lamee, Bewaly o Wi, W 279
(1866).
Y Dnder Navain  Chowdhry Y.

Malomed  Nozirnddeen, 1 We R
234 (1864),
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ovdinate court, their Tiordships held that the custom
was not established.” The matter again came up before
them in review? On this occasion some more deci-
sions of the lower court were put in. Bayley J., from “a
preponderance of decisions,” held that the Hindus in Chit-
tagong had adopted the system of pre-emption prevalent
amongst Mahomedans.,  Macpherson J. admitted that
the decisions in favour of the custom were “in a propor-
- tion somewhat greater than 8 to 1. ” Nevertheless, as
they were conflicting his Lordship thought, they could
not prove the custom. As their Lordships differed, the
application for review was rejected. . Bub considering that
the majority of the decisions of the lower court were in
favour of the existence of the custom of pre-emption in
the district of Chittagong, and that one of the learned
Judges who heard the veview was of the same opinion,
we think the existence of the custom of pre-emption may
be taken as established in this district,

Whether a custom of pre-emption prevailed as among
Churistians or Europeans was considered in two cases,~one
from Bhagalpur and the other from Cachar. In the

- Bhagalpur case® the vendor wasa Hindu ; the plaintiff
claiming the right of pre-emption was a Hindu, The
defendant-purchaser was a Chuistian, The locality of
the transaction was Bhagalpur in the Provinee of Behar.
In Behar, as we have already seen, the Mahomedan
custom of pre-emption has been adopted by the Hindus
and is therefore binding on them. The court thought
that the question as to the custom of pre-emption prevail-
ing amongst Christians in Bhagalpur had to be clearly
proved on the same principle as that applied to Hindus
in Behar. In this case the first court decided that
My. Christian was a cosparcener in possession ; but the

Y Vide 1 W. R, 234 (1864), (1866).
3 Nugivooddeen Khan v. Inders 3 Maheshee Lal v, Q. Christian
acrain, Chowdhr'y, 5 W, B, 237 6 W, B, 260, (1866).

Pre-emption
among Chrige
tians or
Europesns, -
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Lower Appellate Court's | finding was silent on that point.
% Tf M. Christian was a co-parcencr,” said their Lordships,

. *“no right of pre-emption @s agawnst a co-parcener could

_exist. The right could, under Mahomedan law, only be

- against strangers or third parties, nof co-parceners.” In

_this view their Lordships remanded the case to be tried on
the following issues, vig, i==
(i) Whether Mr. Chuistian is or is not a co-
' parcener ; if so, how can this suit for pre-
emption affect i 9 :
(i) Whether custom makes pre-emption bmdmg
on a Christian in Bhagalpur 7
(iii) Whether the vendor and pre-emptor bemﬂ'
Hindus, their right of pre-emption was
affected by Christian defendant being the
purchaser ¢
Unfortanately we are not in a position to say what the
findings on those issues were, as we do not find any further
-report of the proceedmgs. ‘ ‘
In the Cachar case' a Hindu brought a suit against a
Christian vendor and Monipoori purchasers to enforce his
right. of pLe-empblou and to obtain possession of certain .
b la.nds gituate in Cachar, The defence was, that although
by local custom the law of pre-emption was applied
to Hindus in some places, it had nothing to do with
Buropeans. Couch C." J. observed: We think it 1is
_essential that the vendor should be subject to the rule of
law. If it were not so, a Mahomedan might become
‘& partoer in an estate owned by Christians or Hindus,
‘which they could not prevent, and then he might prevent
‘their selling their shares to any other person. "% The courb
’accordmgly held that as the vendor in this case was a

-Buropean, there was no right of pre-emption.

Pre-emption being wholly a question of the law of

U Poorno. Singl Monipooree v. 1178, 0,18 W, R, 440 (1872),
Hurryohwrn Swrmalke 10 B, L, B,y S Ibid 121,
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sale and conmaet the a.pphcablhfy of the Mahomedan
system of pre-emption to non-Mahomedans depends on
~custom, Hindus or Christians, if they adopt the custom of
pre-emption, will be bound by it, but the eustom must be
clearly ploved

“Bhabak Mahals” are tracts of land comprising a certain
number of mouzahs of Doobrajpur and the nuahbomhood,

in the district of Beerbhum. In a elaim for an eight annas’

share the plaintiff said that “agrecably to the long
established custom, the properties of Faisnabs and Paisnabis
in the aforesaid mahals dying without heir have been
divided among us according to our respective shaves.”
The defendant claimed a similar right, not under a custom
but under a grant from the Ra;]ahs of Beerbhum. The
first Court gave the plaintiff a deeree, not upon the ground
that he had proved the alleged custom but upon the glound
that he was the guru or spiritual preceptor of the deceased
person. . The Lower Appellate Court reversed  the decree
and found that the right bolonged to the defendant. On
second appeal, the High Court observed : “It was admitted
by both parties at the outset of the case that there was such

a custom in this district, and although, no doubt, the custom

18 of a peculiar character, yet it appears that it has been
always recognized by the courts notwithstanding that it is
in contravention of the ordinary Hindu law, If it had
been necessary for us to consider the validity of this
custom, we should probably have presumed that the custom
had a legal origin, But it is sufficient in this case to say
that upon the case made by both the parties, there is such
a custom in this district and that the court below has
found that the right belongs not to the plaintiff but to the
defendant.’’*

' Nil | Madhub  Gossamee  v. W.R, 397 (1874),
Clounder  Mookhée Gossamee, 22

“ Bhabak
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A very curious custom was set up in Gowrdas Byragee v.
Aunund Mohun Chuckerbutty.! There the plaintiffs alleged
that one Narotum Thakoor founded a sect of Vaisnabs in
Bengal some generations ago, and that they belonged to
his family. They claimed that on the performance of a
certain form of marriage among the disciples of the founder
(scattered throughout the provinces of Bengal, Behar and
Orissa) they were entitled to some fees. They instituted an
action to enforee this demand as, in this instance, one of the
sect bad paid the fee to his own gury or spiritual preceptor.
The lower courts gave judgment for the plaintiffs, observ-
ing that the right to the claim had been established by
former judgments of the Court. On second appeal, it was
found by Barlow and Colvin JJ., (Dick J., dissenting) that
the plaintiffs were unable to produce any judgment by
which the refund of money received as a voluntary gift
from a third party was decreed to them against an
opponent on the ground of his being a disciple. As no
judgment whatever was produced, the question whether
former judgments established a custom or usage of legal
force, in respect of such a refund, so as to preclude
further investigation, was not gone into. Further, as the
plaintiffs who sued on the ground of usage and custom
failed to substantiate 1f, the judgments of the lower courts
were reversed.

L5 8. D. Decis. 428 (1849).



CHAPTER IIL

CASTE CUSTOMS.,

“Caste, in the days of the Vedas”, says Sir Gooroodass
Banerjee, “was an ethnological distinetion. Theve were then
two great castes, the Aryas, or the fair-complexioned new
sefitlers, and the Dasyus, sometimes called the Sudras, ov
the dark-complexioned aborigines. Farna, literally colour,
was then a strictly appropriate word for caste. Gladually
as the dryas, according to their occupations, divided
themselves into three classes of priests, warriors, and
traders or agriculturists, there arose the four-fold divisions
into Brahmans, Kshatriyas, Vaisyas, and Sudras. By
intermarriage among these castes, which was then allow-
able, there arose a number of mixed classes, which have
been treated of in the tenth Chapter of Manu ; and further,
by a division of Sudras according to their occupations
there arose a number of sub-castes, such as the Karmakars
(Blacksmiths) ; the Zhntis (Weavers) ; the Kumaras (Potters)
&c 221

Mr. Morley, in his g Digest of cases,” under the heading
of Caslte appended the following note: “Originally there
were but four castes viz., the Brahman, the Kshatriya, the
Vaisya and the Sudea. The Ksbatriga and the Vaisya
and perhaps even the Sudras ave alleged by the Brahmans
to be extinet. At the present day these ave replaced by
a multitude of mixed castes who maintain their divisions
with great strictness and abide by certain laws and regula-
tions fixed by themselves, These mixed castes, in many
cases, coincide with tiades which, in all towns are held
together as Jamaat or companies, under hereditary chiefs,

' Sec Banerjee's Zugore Lectwres  Hindw Law, (2nd Bdn) p. 643
for 1878, (2 Edn.) p. 68. 8ee also ¢t seq.
Bhattacharya's  Commentaries on

Cagte ; its .

origin.
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who, with a council, or Punchayet, settle all disputes
among themselves, including those of caste; this, however,
appears to apply to trades carried on in a common locality ;
and it does not follow that a goldsmith of one eity would
acknowledge common caste with a goldsmith of any other.”!
The term Jamaat is not synonymous with caste. 1t refers
to the manufacturing communities or crafts, It is quite
possible that all the members of a Jamaat might not be
exactly of the same caste, though community of caste and
community of occupation generally go together. The
growth of caste and the origination of different oceupations
have necessarily caused the growth of a body of rules for
the guidance and preservation of the community and these
rules have at last erystallized into usages and customs,

A caste custom binds all the members of a caste residing
in a particular arvea. It varies with localities even among
the members of the same caste. But on general matters caste
customs agree even among different castes. For instance,
the custom of expelling a member from caste for violating
a caste rule or committing any offence is to be found
among all castes. The Gurw or the Punchayet or a majority
of caste-men sit in judgment over a delinquent caste-man,
and their verdict 1s absolute and imperative. The condemned
person has no remedy even in Courts of Justice, unless
the decision were shown to be not dond fide. In Ganapati
Bhatia v, Blarati Swami the head or ecelesiastical chief
issued a provisional order of excommunication against the
plaintiff for having committed three caste offences; the
plaintiff sued o have it declared that the order passed
against him was unjust and invalid. The court held
(approving The Queen v. St Vidya Sankara Narasinka
Bharathi Guruswamuln® and Murars v. Suba)* that the Gurn

! See Morley's Digest Vol, 1. * 6 Mad, 381, (1883).
p. 90. * 6 Bom 726. (1882), . .
® 17 Mad,, 222 (1893). :
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bad  jurisdiction to deal with such matters according to
recognized caste custom and Consideriﬁg ‘the provisional
natire of the orders and other eciroumstances he had
exercised his jurisdiction dond fide, and hence the Civil
Court could not interfere in the matter. In Kreshnasami
Chetti v. Virasams Chetts* it was held that it was open Lo
the Court to determine whether or not the alleged expulsion
from caste was valid, that if a person had not in fact

_ violated the rules of the caste, but was expelled under the
bond fide but mistaken beliof that he had committed a caste
offence, the expulsion was illegal. Kornon 7. in the same
case held that a custom or nsage of a caste to expel a
member in his absence without notice given or opportunity
of explanation offered was not a valid custom. His Lordship
was of opinion that the masim of andi allerem partem could
not be superseded by even an immemorial custom.?

With regard to notice and opportunity of vindieation
not being given to a person before he or she was dsclared
an outeaste, we quote the following from the remarks of the
learned Judges in Fallabha v. Madusndanan® — It was
certainly a sorious defect in the investigation that the
respondent was not heard before he was condemned upon
the uncorroborated testimony of the woman....No inguiry
can be treated as fair when a person deprived of his
status in his ecaste is not heard before he is condemned,”
Of course when due notice of inquiry was given and the
person concerned refused to attend such inquiry, he could’
not afterwards complain that no inquiry was held.*

As sometimes the violation of caste custom brings
the offender within the purview of offences defined by the
Indian Penal Code, it is necessary for us to see how far
the Criminal Courts have jurisdiction to inquire into such

10 Mad. 133 (1886). 1 See (}’zzinczj)(tti Bhutta | v,
¥ Vide Williwm v, Lord Bugot, = Bhavati Swaqmi, 17 Mady, 922
3 B and C 772 at 786 (1825), (1893),

¥ 12 Mad,, 493 (1889)y
14
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matters and how far the plea of custom will p"t'evail.‘ In
The Queen v, 8ri Vidya Sankara Narasinka  Bharathi
Guruswamuly' the complainant was one of the persons
pronounced out of caste by their Gwru or gpiritual superior
for having taken part in the celebration of certain widow
re-marriages, It would seem that the Guru in response
to a petition of the orthodox section sent two documents,
one to the signatories of the petition and the other, a post.
eard, to the complainant, interdicting thoge who had taken
 part, or attended the celebration of these marriages and ex-
communicated some permanently and others provisionally,
4. until they submitted to some penance. The post-card
which was directly addressed to the complainant contained
the same interdict. After the publication of this interdict
the ecomplainant was put to serious inconvenience, The.
complainant was prevented from performing vows in the
temple, lost the society of his relatives and was otherwise
injured.  Thereafter he charged his Guru under  ss.
499 and 500, 503 and 506 and 508, LP.C,, (r.e. Criminal
intimidation, intimidation by attempt to induce a
belief that by an act of the offender the person inti-
midated would become an object of divine displeasure, and
 defamation). The Joint Magistrate acquitted the accused
of all the charges. The High Court, however, on
appeal held that the first two charges were unfounded but
convicted the defendant of defamation for having commu-
nicated the sentence of excommunication by a post-card,
Now; one principal point established in this case was the
jurisdiction of a Criminal Court to interfere with the custom
of the people. It was fortunate that of the two learned
Judges who heard this Criminal appeal one was an Indian
Judge, no lessa personage than Sir Muttusami Ayyar,
and the other was Siv Charles A. Tumer, Kt., the
Chief Justice of Madras. Both were of opinion that “a
Crgminal Court has no doubt jurisdiction to enquire into

6 Mad., 381 (1883).
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any case of conventxonal dxsmphnp or spmtual oppresswn
which exceeds its legitimate bounds and comes within the
purview of any of the offences defined by the Penal Code.”
“But,” said Sir Muttusami Ayyar, “if it 1s consistent
; with the usage of the caste and if it is not expressly

forbidden Dby law, we are not at liberty to treat it as a
criminal offence”! Pronouncing a iman out of casteis a
conventional mode of vindicaling caste usages. Where a
Guru exercises his right to excommunicate a diseiple in
good faith and honesty, he cannot be touched by the
Criminal Law. The (ourt, therefore, exonerated him of
all charges of intimidation by excommunication, but found
‘him guilty of defamation for sending such intimidation by
a post-card which might be read by others and consequently
was illegal.

s, ThlS mode of eommummtmw a sentence of excom-
mumea.tmn_, said Sir Muttusami Ayyar, “is quite new and
not sanctioned by eustom, and the duby arising from the
velation of spiritual superior and disciple does not protect
" libellous communieations to persons who are not disciples
and for the protection of whose spiritual interests the power
of execommunication is not allowed by the custom of the
caste.”?  As between a Gury and his disciples, though the
language of the post-card was not inconsisten b thh what
the Guri might have believed to be his duty as their
spiritual supeum, and though the defendant did not exceed
his privilege in addressing the post-card to the complamant
over whose conduct he had authority as spiritual superior,
their Lordships were of opinion that “ the mode of publica-
tion adopted by the defendant violated the privilege and
indicated a conscious - disregard of the wmplalnmlt s legal
right.”

In Reg v. Sambhw Raghu® it was laid down that
courts of law would not r‘ecognize the authority of a caste

1 ¢ Mad. p. 388. ¢ | Bom, 347 (1876).
8 Ihid p. 891,
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to declare a marriage void, or to give permission to a
woman to re marry. A married woman of the 7eZ: caste,
married again during the life-time of ler first husbhand,
who was a leper, with the consent of her caste-people.
When she was prosecuted for bigamy she pleaded caste
custom which was, however, not established, The High
Cowrt in upholding her conviction said the dond fide
belief that the consent of the caste made the second
marriage valid might be taken into aceount as a cireum-

stance in mitigation of punishment but certainly aid not

constitute a defence to a charge of bigamy,

Yivil Courts have no junmsdietion to deal with caste
questions, as the taking cognizance of such matters would
be an interference with 'the autonomy of the -caste.
Regulation 1T of 1827, sec. 21 ,-4has excluded caste questions
from the cognizance of the eivil courts. The principle was
clearly laid down by the Bowbay High Court in a special
appeal, No. 39 of 1862, There the question was as to the
right of the plaintiff to be recognized as the head of the
caste and to be entitled to receive from other members of
the caste certain privileges and precedenee. The Court
held that the question at issue was a caste question and to
hold otherwise would be to interfere with the autonomy of
the caste. The right to an office of dignity in a caste is a
caste question and, as such, no suit will lie against the
members of the caste who refuse plaintiff the privileges
belonging to that dignity.

This principle was followed in several cases, For in-
stance, in Murar Daya v. Nagrin Ganeshia.!  Heve the
plaintiffs sued to recover from another member of the
caste fees alleged to be due to them as Mehtars or chief
men of the caste on the marriage of the defendant’s
daughter. 1In Shankara v. Hanma® the plaintiff claimed

£6 Pom, H.C. B A C T 17 2 Bom 470 (1877).
(1869).
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to be the hereditary holder of the office of Chalvadi 1in
the Lingayet caste of Bagalkot to which (it was found
by the lower court’ no fees as of right were appurtenant,
and he sued the defendants for damages for having dis-
possessed him of the office. In Murari v. Suba' the plaintiff
belonging to the Mohar caste sought to establish his right
as Guru to certain annual fees from his sishayas (disciples),

- and to recover one year’s arrears of such fees from them.

v

In this case all the previous cases were referred to and
Sargent C. J., at p. 727 said—“Upon these authorities it
must be taken as well established that a claim to a caste
office and to be entitled to perform the honorary duties of
that office or to enjoy privileges and honours at the hands
of the members of the caste in virtue of such office is a
caste question and not cognizable by a Civil Court ; and,
indeed, we think the same rule ought to apply when there
are fees appurtenant to the office.” His Lordship approved
of the principle laid down in Appeal No. 39 of 1862 and
said  applying that principle, we think, it would be equally
80, whether the question turns upon the obligation of the
members of the caste to accord to the holder of the office
certain privileges and honours or to pay him fees in virtue
of his office. In either case it is one which, if a caste is
to be considered in any sense a self-governing body
as is contemplated by the Regulation of 1827, should, .
we think, be left to be decided and dealt with by the caste
according to its customary mode of procedure.” Tn Adul
Kadir v, Dharma® which involved a easte question, the
High Court held that the suit was not maintainable in a
Civil Court. i

The Madras High Cowrt following Murari v, Suda®
has held that ina matter relating to caste customs over
which the ecclesiastical chief has jurisdiction and exercises
his juriediction with due care and in conformity with the

' 6 Bom. 7925 (1889), ' 6 Bom, 725 (1882),
* 20 Bom, 190 (1895),
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usage of the caste the Uivil Courts cannot interfere. A
Guru, as head of a caste, has jurisdiction to deal with all
matters relating to the autonomy of the caste according to
recognized caste customs.' Where the caste heads exercise
their jurisdiction not bond fide or exceed their legitimate
powers, an aggrieved person will have his remedy in a Civil
Court.  Thus in a suit for damages for defamation by a
person against those who had declared him an out-caste,
the Court, having found that the defendants had not acted
bond fide, held the plaintiff entitled to damages.” :

According to the usage obtaining among the Numbudri
Brahmans on the West Uoast, a caste inquiry is held
whenever a Numbudri woman is suspected of adultery and
if she is found guilty, she and her paramour are put out of
caste. The inquiry is made in this way. When a woman
is suspected, her kinsmen and their family priest examine
her maid servant and ascertain if there is ground for fuller
inquiry, This preliminary investigation is termed das
vicharam., On its being ascertained that further inquiry
is necessary, a report is made by them to that effect to
the Rajah, recognized as the protector of the caste usage,
and the woman iz meanwhile asked to reside in a detached
part of the house called “anjampura.” On the Rajah
approving of the report, he appoints a Smarthan (a
Brahman acquainted with Smriti), four Mimansakars (men
versed in sifting evidence) and two others called 4komkoima
and Puramkoima to aid in the investigation, The
investigation is conducted at the time and place appointed
and, if the woman is found guilty, she and her paramour
are pronounced to be outcastes.’

In Penkatachalapati v. Subbarayadu* where a Smarta
Brahman, who was prevented from entering the inner
shrine of a temple to present an offering, for his having

Y Ganapati Bhatta v, Bharett  Mad, 495 (1889).
Swama, 17 Mad, 222 (1893), 8 Seo Ibid p. 497,
8 Vallabhe vo Madvusudanan, 12 418 Mad. 293 (1889).
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.mm'rled a ’WldOW eontrm'y to thc Hmdn Shaséras, sued for
damages for the ahove obstruction, the Court held that
the right claimed was of a civil nature and within the
cognizance of the Court and the question to be deter-

mined was not the question of the Plaintift’s legal status,

. gince a Brahman widow was at liberty to re-marry under

Act XV of 1856, but it was a question of caste status
in respect of a caste institution, And in order to deter-
mine that question the Court ordered inquiry into the
usages of the temple regarding admission into the inner

shnue and whether according to such usage those who

seceded from the caste custom as to remarringe oi: women
were debarred from admission, &

The Allahabad High Court, in Biskeshur v. Mata
Ghotam,' has held that while the Conrts have generally
accepted the decisions of properly constituted Punchayets
on questions of caste, they have accepted them subject
to the qualification that the decision of the Punchay yet does
not stop the Courts from enguiring into the civil rights
“of any member of the caste and securing to him the
enjoyment of such 110'11135, it 'he be found not to be
precluded from the enjoyment of them by the Shastras
or the par ‘mcuia,r usages of hlb caste.

Since Act XXI of 1850 has come into operatmn mere
loss of caste does not operate as a disqualification to a
person’s eivil rights, Whatever might have been the effect
of such oxcommummtlon prior to the passing of the Act,
there is now no forfeiture of rights by loss of caste. The
Act has abrogated so much of any law or usage which
wflicted on any person forfeiture of rights or property, or
which might be held in any way to impair or affect any right
of inheritance by veason of his or her having been ex-
cluded from the communion of any religion or: being
deprived of caste. Thus, therefore, in Karuthedatta v. M

SN W B, 300 (1870},

Losg of caste
and forfeiture
of civil ﬁghte



Where suits
will not lie.

A - CASTE CUSTOMS.

P. V.D. Namboodrs, it has been laid down that exclusion
from caste of a Hindu for an alleged intrigue does not
involve deprivation of his eivil rights to hold, deal with and
inherit property. Again, where a Hindu has been depriv-
ed of caste by the members of his brotherhood on account
of his intending to give his infant daughter in marriage to
a man both old and impotent in congideration of receiving
from him some money, he does not, thereby, under Hindu
law forfeit his right as guardian of such daughter. Even
if the Hindu law, in such “cases inflicted a forfeiture of
such right, such rule could not, with reference to the pro-
visions of Act XX of 1850, be enforced, A suit by the
nephew for the possession of the minor and for the declara-
tion of his right to give the girl in mariage as her guardian
in Heu of the out-caste father, cannot be maintained.®
Similarly, where a Hindu widow is entitled to a bare or
starving maintenance under a decree made in a suit, she
cannot be deprived of the benefit of that decree by the fact
that she has since its date been leading an incontinent life.®

A widow of the A heer caste, in the district of Moradabad,
by her second marriage, does not forfeit her rights to
act as guardian to her son by her first marriage. Apart
from the well known custom among the Aheer -caste
according to which the re-marriage of a widow in no way
affects her respectability, sfatus or rights, Act XIV of
1858, sec. 3 saves the rights and status of widows on their
re-marriage.* '

Questions involving solely the rights of the castes, and,
not involving any civil rights, will not form the subject-

‘matter of any suit and no Civil Court will entertain such

1 Ind. Jur. N. 8. 236 (1866). Bom, 569 ¢ 1877))  'Nee | also
* Kamali Bam v. Biddya Ram,  Reajoh Pothee Singh v, Bawi Haj
1 AlL 549 (1878). Kower, 20 W. R 21 (. ) (1878)
8 Parvati v, Blikw, 4 Bors, H.  distinguished.
C.R. A G 1. 25 (1867); followed Y Kishun  v.  Ihrayut Hossein,
in Horamma v. Timamabdhat, 1~ 4 N. W, P, Decis, 486 (1861).
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e sult In 7Vam&oory Setapaty V. Kmoo—Colmwo Pultia!

~ the dispute was in respect of the respective rights of the
Brahmans and the Vaisyas. The Comaties are a tribe of
merchants and traders residing at Masulipatam in the
Presidency of Madras. The representatives of the tribe
‘brought a suit to establish theiv right to have performed
for them and their tribe certain religious ceremonies, called
Soobha and  dsoobha, (auspicious and inauspicious) by
Brahmans in the i mnwuage of the Vedas, in the enjoyment
of which they had been disturbed by the Brahmans refusing
to perform such ceremonies. The defendants ( who were
members of the Mantri-maka-nad or secret assembly for
avenging encroachments on the rights and rules of caste )
asserted that the Comaties and the whole merchant class,
having for many ages neglected to observe some of the
ceremonies preseribed for their caste, and, in their stead,
adopted other and spurious ceremonies in conformity with
rites prescribed in the Puranas and other works, had become
degenerate, and had so absolutely forfeited the privilege they
once possessed, that no expiation could restore them to their
former nghts. ‘ :

Disputes having for a long time existed between the
Brahmans and the Comaties, concerning the performance
of these ceremonies, and dis‘curbances having counstantly
taken place on their performance or on the attempt to

perform them, the Magistrate of the city of Masalis

patam, in order to bring the question at issue before a
tribunal competent to determine the right, issued an order
prohibiting the Comaties from the performance of one of
the ceremonies in question in the language of, or according
to, the Vedas, until they hiad established their right to do
go in a Civil Court. In consequence of this order the
present suit was instituted. The Zilla Court, taking that
part of the defendant’s answer which set forth the acts
by which the forfeiture of the rights in question was

e e e e e o e e e e e 4 8

| 8 Moo 1. 4. 859 (1845),
15
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occasioned, framed it into a statement for the opinion of
the Pundit of the Court ; and upon his opinion declared
the plaintiff’s tribe entitled to have the ceremonies per-
formed for them by Brahmans. Upon appeal, the Provin-
cial Court remitted the suit to the Zilla Court to take
evidence, and upon such evidence and the opinions of the
Pundit, which the Provincial Court took upon the same
statement as the Zilla, they affirmed the decree. The
Sudder Dewany Adawlut, upon the whole case, reversed
these decisions. The Judicial Committee of the Privy
Couneil, reversing the decisions of the three Courts, held
that the whole proceedings were irvegular and contrary to
the express provisions of the Madras Regulations XV of
18186, s. X. cls. 3 and 4 which required the Judge to record
the points necessary to be established, before the evidence
could be taken ; the opinions of the Pundzt being also taken
upon an assumed statement of facts, not admitted or re-
corded. But in consideration of the circumstances, such
veversal was without prejudice to bringing a fresh suit.
This case, however, left open the question, viz., whether
the civil courts in India have any jurisdiction to enter-
tain a suit not involving any civil rights, The deeision
of the Judicial Committee proceeded on quite a different
line and the main question still remained undetermined.
Bub the decisions in the following cases have cleaved the
point and set the question at rest.

There are several reported cases' in which the point was
whether a barber could be compelled to vender his services
to the persons whom he refused to shave. The parties
‘aggrieved sued for damages on account of loss of honour and
asked for an order of the Court to compel the recalcitrant
barber to do his prescribed work, 1In all these cases it was
held that the Court had no jurisdiction to'entertain such
suits as no suit would lie. In Pitamber Rotansi v. Jagjivan

\ Phagoona - Noyeo V. Menye- 22 Novem, 1854), 8 Sevestre, 11
natha, ( from Rungpur, decided, (Foolnote) (1865) ; Rajkristo Majoe
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. Honsraj,' the smt was by a former Satia, (the spokesman or

lea.dm), of the Lovana caste, to recover from a person

belonging to the same caste a certain sum agreed to be
paid by the latter on his re-admission to the caste. The
High Court held that the suit was not maintainable, as the
agreement was made with the Satia in his representative,
and not in his personal, capacity and the benefit of the
agreement accrued not to him but to the caste. Further,
as his successor, the present Satia, and other leaders of the
caste disapproved of the suif, it could not be maintained,

Many caste customs relate to Marriage and Divorce,
and a reference should be made to the chapter dealing
with them. Here we will mention a few in passing,
e.g., re-marriage of widows. It is well known that the
re-marriage of widows is prevalent among many castes
of the lower orders in different parts of India. And

since such re-marriages are sanctioned by caste custom,

they are also regarded as valid marriages by the Courts.
The position and sfafus of the re:married widows are in
no way different to those of spinisters on marriage. Their
offspring do not labotr under any disqualification in
matters of inheritance and succession. For instance, the
Aheer caste in the district of Moradabad,® the Raoteas,® the
Koirees and other castes of Bebar,* the Hulwaee caste of
Benares,® the Namasoodras of Midnapur,® the Jats of
Ajmere,” Among the Koérees such re-married widows are

Nobaee Seal (From Tipperah, de- 8 Bissuram  Koiree, 3 O.L.R. 410
cided, 22 Decem, 1864 ) 8 Sevestre = (1878).
A0 ahd 11 (Footnote) ; Keenker » Kally Chavan, Shaw v, Dukhee
Hajam v, Sheikh Sudde, 8 Sevestre  Ribee, 5 Cal, 692 (1879): 8. c. 5

9 (1843). C.1.R. 505 : 8,0,, 3 Shome 81,
Y13 Bom. 131 (1884). S Hurry Charan Dass v. Nimad
? Kishun v, Enayat, 4 NW.RB.  Chand  Koyal, 10 Cal. 138 (1883),
Decis, 486 (1861), 8,0, 13 C.L.R. 207,

8 Rudaik  Ghaserin v, Budailk " Mudda v, Sheo Bahsh, 3 All,
Pershad  Sing, 1 Marshal\ 644 485 (1881).
(1863). ;

Re-marriage
of widows
sanctioned by
caste custom,
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so far the legal wives of their husbands as to justify the
punishment of persons committing adultery with them.'
The Maravgrs, strictly speaking, are not Hindus, but in
their customs and observances they are mainly governed by
the Hindu law. Among them widows may re-marry and
in this respect their customs differ from the Hindu law.
In Murugayi v. Viramakels® the question was whether a
widow of the Maraver caste, on her re-marriage, Jost

- her claim to the property of her first husband. The Court

Wife's right
to re-marry
among the
Aheers,

applying the principle of Hindu law held that she did
lose her claim to her first husband’s property. The Court
observed : “The principle on which a widow takes the
life-interest  of her deceased husband when there is no
male heir is that she is a surviving portion of her hushand ;
(See Smriti Chandrika Ch. XI. 5.1 §. 4) : and where the rale
as to re-marriage is relaxed and asecond marriage permitted,
it cannot be supposed that the law which these castes
follow would permit of the re-married widow retaining the
property in the absence of all basis for the continuance of
the fiction upon which the right to enjoyment is founded.
From Steele’s Hindu Castes, it appears that it is the
practice of a wife or widow among the Sudra castes of
the Deccan, on re-marriage to give up all property to
her former husband’s relations, except what had been given
her by her own parents; and we have little doubt that
the law in this Presidency will not permit the widow who
has re-married, and who must be regarded as no longer
surviving her hushand, to lay claim to the property left by
him, and now in the possession of the daughter who, in
default of the widow, is the right heir.”

In Musst. Dureeba v. Juggernath® the husband claimed the:
restoration of his first wife, who pleaded that according to
the custom of the Aheer caste whenever a husband married

U Bissuram. Kidreo, 80 L. R: - 44 WW P, Docis, Part1, p. 128
410 (1878). (1855).
3 1 Mad, 226 (1877). ‘
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a second wife, the first wife was ab liberty to take a second
husband, and as in this case her first husband had taken
a second wife, he was not entitled to a decree. On refer-
ence to the Hindu law officer no anthority was to be found
in the Shastras to support this contention, and the Court
declined to recognize it. 1t is not clear whether any evid-
ence was adduced in support of this alleged custom. But
we venture to think that even if satifactory evidence to
prove it was forthcoming, the Court would have refused
to give effect to the custom as being immoral.

The Sect of Lingayets is largely represented in Mysore,
and, to a certain extent, in the Wynaad ; and also in the
ceded Districts in Coimbatore, and South Canara in the
Madras Presidency, and in Dharwar, Kolhapore and
other places in the Bombay Presidency. They owe their
origin to one Basava, who reformed the Lingayet religion,
and repudiated Brahmanical observances. He introduced
amongst his followers the practice of wearing the ling, and
held that, as all /ing-weavers are equal, there should be no
caste distinetion among them. A Lingayet woman stands in
the same footing as a Lingayet man. She does not marry
till she comes of age and has a voice in choosing her
husband. The customs of the Lingayets vary in different
distriets. As for instance, at Kolhapore mneither eating
together nor intermarriage is allowed among different
classes of Lingayets. A Jangam, i. e. a Lingayet priest,
may in Dharwar marry the daughter of a pure Lingayet, a
Shilvant, or a Banjig.' The sfatus of Lingayets as Sudras
was determined by the judgment in the case of Gopal
Narkar Safray v. Hanmant Ganesk Safray.” Mr. Justice
Ranade in Basava v, Lingangauda® says :—“The Lingayets
are admittedly a heretical sect, and are not subject to
Brahmin religious laws.” The liberty of widow re-marriage

U Vide Steele’s Hindu Castes 3 22 Bom. 227 at 280 (1896).
Campbell’'s Gazetteer, the Dharwar 4.3 Bom, 273 (1879).
District, | Fukirgawde Y. Gungiy 8 19.Box, 428 at p. 467 (1894),

Among the
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and even of wife re-marriage has been allowed to the
Lingayet community.

Among: the Cumbala Totlier caste, females are not
precluded by any rule of descent, custom or usage from
succeeding to a Polliam., The Collector of Madura in-
stituted a suit for possession of the Polliam of Erasaca
Naiknoor in Madras as an escheat for want of male heivs.
Evidence as to the custom and usage of females to suc-
ceed to the Polliam in question was adduced. Prior to
the institution of the' suit, the Polliam was in the pos-
session of a female for eighteen years after the alleged
escheat for want of male heirs. The Government acquies-
ced in the right of female snccession to the Polliam.
Consequently the suit was dismissed.”

Among the members of the potter caste in Tinnevelly
there is a caste eustom according to which a married woman
by repaying the expense of her marriage (which is called
parisam) to her husband can get the marriage dissolved,
and is at liberty to re-marry another person. In Samkara-
lingam Chetti v. Subban Chetts,’ the Court held that
divorce in this form is consistent with the original cus-
toms of the potters and the custom is sufficiently ancient.
“We do not think,” said the learned judges, “that it is
immoral, since lit does not ignore marriage as a legal
institution but provides a special mode by which it may
be dissolved. 'The fact that there is a money-payment does
not make the custom immoral and among the inferior
castes similar customs are known to prevail. i

By the custom of the Bogam or dancing girl caste
residing in the Godavari distriet, property left by the
mother is divided equally between sons and danghters. In

L Vide Chapter on Marriage anﬂ Veeracamoo Ummal, 9 Moo, 1. A,
Divorce, Injra, 446 (1863).
8 The Collector of Madurg v, ¥ 17 Mad, 479 (1894),
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Chandrareka v. Secretary of State for India* the plaintiff
claimed a moiety of the property valued at a large sum,
in the possession of his sister, as being ‘“ancestral property
and property jointly acquired” in which he and his sister
had equal rights according to the custom of their caste.
The sister denied plaintiff’s claim and pleaded that she had
acquired all the property as a prostitute. The District
Judge passed a decree for plaintiff for a small sum ag
“representing the moiety of the property left by his
mother.”” The High Court held that on the evidence the
custom set up was established,

In ZToyumana Reddi v. Perumal Reddi® a custom was
set up to the effect that among pevsons of the Reddi Caste
a father-in-law could disinherit his heir in favour of his
son-in-law. One R. had only a daughter and no male
issue. He, having given her in marriage, executed a deed
conveying all his property to his son-inlaw absolutely,
The High Court said that such custom had not the force
of law as had been expressly declared by the Special Appeal
No. 89 of 1859 of the late Sudder Court at p. 250 of the
published decrees of that year.

As a Sudra cannot entel the order of Yati ov Sanny-
asi, the devolution of property left by a Sudra who
has become an ascetic and renounced the world, is regulated
by the ordinary law of inheritance in the absence of any

 general or special usage to the contrary.®

In Chinnammal v. Varadarajulu* a very peculiar custom
wag set up to the effect that, according to the custom of the
caste or family, children born of parents not maried at the
time of the children’s dirth arve treated as their legitimate
children by reason of the parents having performed the

' 14 Mad., 163 (1890).
3 1 Mad. HLO.R. 51 (1862).
¥ Dharmapuran Pandara San-

nadhi v. V?rvpa«ndryar/z, Pillai, 22
Mad. 802 (1898).

¢ 15 Mad, 807 at 810 (1891),
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ceremony of pariyam before their birth. The District Judge
found the custom proved but the High Court said it was
not, and made the following remarks: It is not at all
clear, however, what is the custom alleged or which the
Judge considers proved, whether it is that the poriyam
or betrothal ceremony is equivalent to marriage, and
ohildren born after that ceremony are legitimate,
independently of any subsequent marriage, or whether
a subsequent marriage is necessary  to Negitimatize
ohildren so born. Nor is it clear whether the custom
found by the Judge is a custom of the defendant’s caste
or only of his particular family, and, if the former, what
his caste is. The Judge ecalls it Paligar or Yanadi.
Neither of these terms is generally known as deserip-
tive of a caste.”” Then commenting upon the evidence
addiiced in this case their Lordships continued: ¢ This is
in our opinion wholly insufficient evidence on which to
find a peculiar custom of marriage or legitimacy prevail-
ing in the defendant’s  caste or family, ' No judicial
decisions recogmizing the custom arve proved. The only
instances in which the custom is alleged to have been
followed are in the defendant’s own family. The custom is
one contrary to the general law of marriage and inherit-
ance prevailing amongst Hindus “and requires stiong
ovidence to support it.  'We notice also that the defendant’s
mother is said to have been of a different caste.  That
very loose notions of morality and of the sacredness of the
marviage tie prevailed in'the family to which the parties
belong, is probable enough, for Thanappa Naicker appears
to have kept the defendant’s mother and another woman
in his house from the time they were girls, and bad -
children by them and subsequently to have married them,
haviog in the meantime, married three other women.  But
something more than a prevailing low tone of morality in a
family is required to establish a binding custom of legitimacy
differing from the ordinary law. It appears, however, from
the evidence that sons born under cireumstances somewhat
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gimilar to those of the _'defendant’s birth, have inherited

property in the defendant's caste or family, and we think
some further inquiry as to the existence of any peculiar
custom in the ocaste or family ought to be made.”
On the case being remanded the Judge returned the
finding that the defendant’s mother was not legally married
at the time of his birth and that the family was a Sndra
family. The High Court accepting this finding  held
that the defenda,nt was the illegitimate son of a Sudra.

The Hindu law independently of special usage or
custom does not make 1l]cg1t1many an absolute disqualifica-
tion for caste so as to affect in the relations of life not
only the bastard but also the legitimate children. The Hindu
law, unlike the English Law, recognizes a bastard’s relations
to his father and famll y. By birth and without any form
of legitimation, bastards of the three twice born classes
are now recognized as members of their father's family
and have a right to maintenance. So, in the case of Sudrag.t

In Myna Bogyee v. Qotaram® it was held that the illegi-
timate children of an Englishman by a Hindu woman
of the Ganda Brahman caste, who were brought up as
Hindue and lived together as a joint family, were to be
regarded as Sudras or as a clags still lower, but Hindus, and
their rights to be determined by the rights of the class
of Hindus to which they belonged. !

\Pundaiya  Telaver v Puli  Roshan Singh v. Balwant Singh, 4
Tolaver, 1 Mad. H.C.R, 478 (1863); ' C.W.N. 368 (p..) [1899) : 5 0. 22
M. J. Y, Naiker w. V. Yeitia, 2. AlL 191
Mad, H.C R. 298 (1865); Murdun 28 Moo. I, A, 400 (1861) : 8, ¢
Singh v. Purhulad Singh, T Moo. 1, (after leave reserved by the decree
A, 18 (1857)3 V. Udayan v.  of Her Majesty in Council) 2 Mad,
Singoravelu; 1 Mad, 306 (1877 )  H, €, R, 196 ( 1864.)

Bahiv, Govinda, 1 Bom, 97 (1875) ;
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CHAPTER IV.
HINDU CUSTOMS.

. ADOPTION.

¢ Dattaka Mimansa’ and * Dattaka Chandriks” are the
two Hindu text books on Adoption. Both the works, as
Sir William Macnaghten has said, “are equally respected
all over India ; and where they differ, the dootrine of the
latter is adhered to in Bengal and by the Southern jurists ;
while the former is held to be the infallible guide in the
Province of Mithila and Benares.’”! In the well-known
Ramnad case? the Judicial Committee expressed a similar
view in respect of these two treatises. Mr. Mayne expresses
a doubt as to whether they are regarded as authorities in
the Bombay Presidency and in Southern India. We are
not concerned, however, with what authorities are respected
in any particular province. We find from these and other
Hindu text-writers that in early ages no less than about
twelve sorts of sons, besides the legitimate or amrase son,
were recognized by them.

The origin of these subsidiary sons is rather interesting
from a juridical point of view, Fov the practice of having
a subsidiary son where legitimate issue had failed was
common to the Aryans as well as to the non-Aryans* And
we venture to say that the same circumstances, the same

! Macnaghten’s  Hindn TLaw, $ Mayne's Hindu Law and Usage

Preface xxiii and p. 74,
Collector of Madwra v, Mootoo

Ramalinga Sathupatly, 12 Moo. 1.

A.397 (1868): 8.0, : 1 B.LR.1 (B.0.):

6.0, 10 W. R, 17 (2. ¢.), and 8,0, in
the High Court 2 Mad, H.C.R. 206,
8ee Bhugwan Singh v. Bhugwan
‘Singh, 26 LA 153 (1899): 8.0, 21
All, 412 (B.C) 5 §C. B CW.N, 154,

pp- 28 and 149. (1892).

8 «Mhere can, I think, beno doubt
that if the Aryans brought the habit
of adoption, they also found it there
already ; and the non-Aryan races,
at all events, derive it from their
own immemorial usage and not from
Brahmanical invention,'—Mayne’s
H, I, 9 (1892),
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necessity, the same environments operated on the minds of
the people, whether they happened to be in ancient India
or in ancient Europe, in evolving the practice of having
a sort of substitute son. In early ages a sonless father
would naturally be anxious to procure a substitute for a son
tosupport him in his old age, assist him in his sickness
and maintain his property in his own family, Thus
it would seem that this practice or custom of taking
into the family a stranger to fulfil the duties of a natural
son had its origin in secular rather than religions necessity.
The spiritual theory of adopting a son by one who has none
“ for the sake of the funeral cake, water, and solemn rites,
and for the celebrity of his name” was too complicated
for the early stage of humanity. In fact its secular origin
was not only consonant with the early communal life of
the primitive village communities, but is also clear from
other facts, such as the absence of any religious ceremonies
in connection with adoption amongst various peoples in
different parts of India, notably Jats and Siks, (both Hindu
- and Mahomedan ) in the Punjab ; Jains in the North-
Western Provinces; Tamils in Southern India; some’ castes
in Western India, where their principal object in adopting
is to find or appoint an heir. The desire for perpetuating
or the celebrity of one’s name does not certainly indicate a
religious motive. Giving and taking are the operative parts
of the whole ceremony of adoption and absolutely necessary.?
Even among the three superior classes dattam homam is
not regarded as an essential ceremonial. It is notorious
that among Sudras no religious ceremony is at all necessary
to validate an adoption ; were giving and taking are
. sufficient for its purpose,

Of the various forms of subsidiary sons (as enumerated
by Manu®) most are now obsolete. Practically only one

! See Dattaka Chandrika i, § 9; 7 L A, 250 p. 256, (1880).

# Dig, 207, ? Institutes of Mann, Chap. IX,
Y Mahashaya Shosinath  Ghose,  §§ 159 and 160,

v, Srimati Krishno Soondari Dasi,
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form viz Dattaka is in force now. Kritima form is confined
to Mithila and to the Nambudri Brahmans of Malabar
only. There is another form prevalent in some parts
of India known as dwyamushyayana. Of these three species
of adoption we will consider the last first,

The term Dwyamushyayena is a compound  word,
and its root-meaning is ‘son of two persons.’’ Onginally
the dwyamushyayana was restricted to one deseription of
adoptive son, wiz., the Kskelraja f.e., the offspring of a
wife by a kinsman or person appointed to procreate issue
to the husband or the son of the wife. But the term is
diverted from its original meaning and now signifies any
adopted son retaining his filial relation to his natural father
with his acquired relation to his adoptive parent.®

Like the Roman adoptio minus plena, » dwyamushya-
yena remains in the family of his natural father but
gains a right of succession to his adoptive fathexr® This
double relationship may be the result of express agreement
at the time of adoption between the adopter and the person
willing to give his son for the purpose; or it may be
established without any special contract as when a sonless
brother adopts the only son of another brother. '

Sir William Macnaghten, in his work,* describes duyamus-
hyayana as a peculiar species of adoption where the adopted
son still continues a member of his own family and
partakes of the estate both of his natural and adopting father
and so inheriting is liable for the debts of each., o this
form of adoption the prohibition as to the gift of an only
son does not apply.® It may take place either by special
agreement that the boy shall continue son of both fathers,

Y Dy (two) - PAmushys’ (of ® Strange's H.L, Vol. I, pp. 86,
% person) o ‘ayane’  (an affx 100, 101,
signifying son). * Macnaghten’s  H. L. Vol I, 71.
® Colebrooke’s Hindu Law 296 ; 5 See Raju Hautmuwn Chull Sing
ftrange’s Hindu Law Vol 1,100 & v Kumdr Ghunshiam Sing, 2
Vol, L1, 118, Knapp 203 (#.¢,) [183¢].
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when the son adopted is termed Nitya Dwyamushyayana, or,

~ otherwise, when the ceremony of tonsure may have been per-
formed in his natural famlly, when he is designated Anifya

‘Du{yamusﬂya gana ; and in the latter case the connection
between the adopting and the adopted parties endures only
during the life-time of the adopted. His children revert
to their natural family.'

As to the distinetion of uifya or absolute, and anitya or
temporary Dwyamushyayane Sir Thomas Strange says
thus: “ According as this double filial connection is
consequential, or the result of agreement, the adopted is
attya or anitya, a complete or incomplete Dw_/amus/&yaymm,

~ though by some, this distinetion is made to depend upon
the adoptlon taking place before or after the performance
of tonsure, in the family of the adopted ; the effect in the
latter cage, where the adopted is from a different tribe
(golra) being, that the adoption, so far from being permanent
from generation to generation, continues during the life-
time of the adopted only; his son, if he has one, returning
to the natural family of the father.”?
 Mvr. Ellis of Madras made the following remarks on the
opinion of the Pundit in Hanumunto Bhutloo v. Bhyrapak
(June 9, 1808), where the question was whether Upanayana
of the son of an adopted son should be in his adoptive or
in his natural gotra :—< Nitya dalla is a son adopted
from the same gotre, before or after the ceremony of tonsure ;
or a son adopted from a different gotra, before the tonsure ;
Anitya daetta 1s a son a.dopted from a different gotra, after
he has veceived the tonsure in his natural gofra. The
performance of the tonsure is the cause of the temporary
nature of the latter species of adoption,”

Mr. Colebrooke says : “Iam not aware of any authority

for holding that the issue of an dnifys datta may be

' 8ee  Haja  Shumshere Mull = 1 Fulton 75 (1837).
v. Rant Didraj Kowwar, 2 ® Strange’s H. L. Vol. L. p. 100,
8. D. Sel. Rep. 169 (216) [1816] ; ¥ Strange's H.L. Vol, LI p, 123,
Joymony Dassee ¥, Sibosoondry, ;
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initiated in either family, An adoption which renders
the party son of wo fathers (dwyamushyayana)is not une
known to the law. (See Mitakshara on Inh, ch. i sec. x).
But, in such case the issue remains in the same gotra, in
which the son of two fathers received his Upanayana
or initiation.”!

The Allahabad High Court, upon eonmdera.tlon of the
above authorities has, in a very recent case, held that
an adoption in the Nitya or absolute duyamushyayana
form depends upon, and has its efficacy in, the stipulation
entered into at the time of adoption between the natural
father and the adoptive father, and does not depend upon
the performance of any initiatory ceremony by the natural
father.?

Notwithstanding  the opmlon of the Pundxts, the
dwyamushyayana form of adoption is customary in the
present age. The Adnitya form of it may be said to be
obsolete now; but the Nifya form in the shape of an
adoption by one brother of the son of another brother
is still prevalent. What is very strange is that though
the Hindu text-writers are very much ageinst the prin-
ciple of giving in adoption the only or eldest son, an
exception is made in the case of a sonless brother adopt-
ing the only son of a whole brother. Mr. Sutherland
lays down that an ounly son of a whole brother, if no
other nephew exists for selection, must be adopted by his
uncle requiring male issue, and is the son of two fathers.*
The Privy Council in Nilmadlkab Doss v, Bishumber Doss’
recognized the principle of adoption of the eldest or only
son of a brother by another brother as a duyamushyayana,

(r.0.). See also Srimati Ume Deyi

! Strange’s H,L, Vol. IL. p. 122,

8 Behari Lal v. Shib ZLall, 26
ALl 472 (1904).

! Btrange's H,L. Vol, 1L pp. 82,
118,

¢ Sutherland’s §ynopsis I1,

18 Moo, I A. 85 (1869): 8 ¢. 12

W.R. 29 (¥ 0.) 1 8,0, 10 Bevestre 289

v, Gocoolamund Das Mahapatra,
6 I, A, 40 (1878): 8 ©.3 Cal
587 (P, 0.): 8.0, in the High
Court 15 B.L, R, 405 : 28 W, R

| B340 (1875) ; OChinna Gaundon v.

Kumara Gaundon, 1 Mad, H. C. R
64, (1862) per Scotland C.J, at p.57,



