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i, e,.: son to both to his uncle and natural father ; and they 
held that such an adoption would not sever the connection 
of the child with his natural family. A. similar view was 
expressed by the Allahabad High Court in a very recent 
ease, to which we have already referred. Their Lordships 
said ; “I t  seems to follow from this that if the gift is a 
qualified gift, as it is in the case of an adoption in the 
absolute dwyamushyayana form, the son who is so adopted 
does not cease to have filial relation with his natural parents, 
nor is his relation generally with the family of his natural 
parent severed/’1 And their Lordships held in this case 
that the natural mother of a Nitya dwyamushyayana did 
not, on account of such adoption, lose her right ot sue- 
cession to her son in the absence of nearer heirs.

Whether dim/amushyauana form of adoption prevails Whetherrfwy- 
in Bombay is a question which m the light or tiie oik in- prevaii« in 
vations of their Lordships in several reported cases may ombay, 
be answered in the negative, Mr. Steele, no doubt, 
states that though an only son should not be given in 
adoption, an exception may be made in the case of such 
an adoption by his uncle.* This certainly means a 
{I'wyanimhyayana, But the decisions ol: the High Court, 
barring a few early cases, have been uniform in condemning 
the adoption of an only son. In  1889 a JivA’i Bench 
decided that the adoption of an only son wa s absolutely 
invalid and the doctrine of factum  valet could not im­
prove the situation.8 Ranade J., in Basava, v, lingauganda,
(in which it was held that according to the custom of 
Lingayets in the districts of D liar war and Eijapur the 
adoption of an only son was valid) in meeting the argument 
of the defence counsel observed thus “ We may, however, 
observe in passing tha t the defendant s counsel sought to 
give an unwarranted enlargement of the doctrine of dwya-

' JBi havi -Lai v. Sbib Lai, 20 All. * Baghiupati v. Kruhncyi, 14 
172 at p 478. (1904.) Bom. 249 (F.B.) [I8S9],

* SteeW  |j> . 46, 48.3, * l 3 Bom . 428 (189% ,
v ■
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mmhyayana when he urged that it covered not only the 
eases of brother's sons, but brother’s grandsons also.
This enlargement was sought to be justified by the ana­
logy of the rule of Hindu law by which the existence ot 
a son, grandson or great grandson bars the way to adoption.
This analogy, however, is too far-fetched to be readily 
accepted. The original dwyamishyayana son was a relic of 
the Niyoga form and as such this order of son is prohibited 
in Kaliyuga. (West and Buhler 3rd. Edn. p. 879).
7.) wyn in us hy ay an a of the second and more modern form is • 
still permitted, but Itao Saheb Mandlik has stated in his 
work that he had not come across such adoptions in this 
Presidency (p. 506). Steele also (p. 183) has stated that 
such adoption seldom takes place. The Madras Sudder 
Dewany Adawlnt came to a. similar conclusion in 1859. On 
the other hand, the learned authors of the Digest state 
that this form obtains in the Southern districts of this Presi­
dency (West and Buhler, 3rd Edn, p. 898), and Steele 
also refers to certain castes where it is still in vogue.
(p. 8,85), The Judicial Committee of the Privy Council has 
recognized the existence of this form in the North-West 
Provinces ; and 'there are also some Bengal eases to the 
same effect.— Wooma Daee v. Gokulannnd Das ft, 3 Cal. 587.
The presumption in the case of an adoption by a united 
brother would certainly be in favour of the son adopted 
being the son of two fathers. No such presumption can be 
made in the case of separated brothers, for the dwyammhya- 
yana is not equal1! /  effective as the Dattaka son to secure 
the spiritual salvation of the person adopting.—
Urm Deyi v. Gokoolanund Hass, 5 I. A. 51—as also of his 
natural father (West and Buhler, 3rd Edn. p. 899),
It is, thus, not difficult to understand why this form of 
adoption should have become generally, if not altogether, 
obsolete in this Presidency. Even if it still exists, the 
best test of it is either the proof of a special agreement, or 
evidence to the effect that the son inherited, or has a 
tight to inherit, in both families. There is no such proof

| i  i  <sl
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of agreement in the cases relied upon, and only one or 
two instances were cited where the son appears to have 
succeeded to the estates of both his father and uncle, 
who apparently were united. On this bye-issue accordingly, 
we find that the large bulk of the instances adduced on 
plaintiffs behalf are not touched by this ground of exclu­
sion, and that for the purposes of this suit we may 
safely leave it out of consideration, except in regard to, at 
the most, two out of the twenty-five cases in which the 
custom, of adoption of an only son has been satisfactorily 
proved/'1

From the above it would seem that divi/amuskj/cnjana is Where dwya- 
not altogether obsolete in Bombay, at. all events not in the 
Southern districts of the Presidency. And from the autho­
rities discussed and cited in the above passage it is also 
clear that this form of adoption is also recognized in the 
North-West Provinces and Madras. Dr. Jolly says : “ I  
have been informed by Pundit Duudiraj of Benares, that in 
the N.Wf Provinces also adoptions of the Bwi/amushjaj/ana 
type are very common now a-days, though express 
stipulations to that effect are as unknown as the term 
Bivyamuski/ai/anar The Suddor De.wany Adawlnt held 
in a case brought in the City Court of Benares that a 
woman after her husband’s death was incompetent to 
o'ive her only son in adoption as a dwyctMushyni/iuia 
without authority previously given by her deceased 
husband/

I t is an universal rule tit Bengal and Benares that a JCvitUiuit 
woman is not competent to adopt' a son or give away lmi- 
son in adoption, without the permission of her husband 
previously obtained. But according to the doctrine of Vach 
esp tti, whose authority is recognized in Mithila, a woman

i |j' jj.mi p> .(.j.) 3 D e b e e D i a l  v. U u r I l u r S i n y J t,
» Dr Jolly's Tagore L w  hem J, S,D, Sel, itep, 320 fW") 

tures, (1833.) p. 166.
17
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cannot; even with, the previously obtained sanction of her 
husband, adopt a son after his death in the Duttalca 

form; and to this prohibitory rule—says Sir William 
Macnaghtcn—may be traced the origin of the practice of 
adopting in the Kritima  form which is prevalent in 
Mithila.1 But this cannot be said to be the reason of the 
existence of this species of adoption among the Nambudri 
Brahmans in the West Coast of Malabar. For there a 
woman is competent to adopt without her husband’s 
consent.1 2 * * Similarly a childless Brahman widow in Mithila 
may adopt a K ritim a  son without her husband’s per­
mission.8

The Kritima  form of adoption has no connection with 
any religious ideas. No particular ceremonies appear to be 
necessary to such an adoption.* Nor is there any restriction 
as to the age of the person to be adopted. The performance 
of Upamyana in his natural family is no bar to the accept­
ance of a boy in Kritima form.5 * The adoptee must be of 
the same class as the adopter and must consent to the adop­
tion.8 A K ritim a  son when adopted by a widow does not 
become the adopted son of her husband, even if the adoption 
had been permitted by him. The Kritim a  son will 
perform his adoptive mother’s obsequies, and will succeed 
to his adoptive mother’s property and has no claim 
to that of the collaterals. Such son would not, by 
virtue of such adoption, lose his position in his own 
family.7

1 1 MacmtgUi.cn 97, ( 1867)  : s. C. 4 W yman 121 : S. 0. 8
* Vamidevuit t .  Secretary of W . It. 155 ; Collector of Tirhoot v

Skate for India, 11 Mad. 157atp p . lia r  rope n  had Mohviit, 8 Sevestre 
174, 176. (1887'. Part IV  391 (foot note) (1867) : s.c.

* 2 Macnapbteh 196. 7 VV. K. 391 ; Mvx.it. Deepoo v.
1 KulUthn S k i f f  v. Kirpa Shit/, l  Gowreeshmher, 3 S. I). Sol. Hep.

S.D. S et Rep. 9 (11), '[17951. 307 (410) [1824] ; Musst. Sa/ntrem
* 2 Macnaghtcn 196. Dane v. Sutur Ohun Sutpnttee, 2
* Ibid. S. D. Sel. Rep. 21 ( 26) [1812] ;
7 Musst Shaba JCoeree v, Jugan Sutherland’s Synopsis,

Singh, 8 Sevestre Fart IV  383
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In  the Kritima form the consent of both parties is the C o n se n t b y  

only requisite.1 So where a Mithila Brahman being on tire esaential, 
point of death makes a verbal nomination of an absent person 
to be his adopted 'kritima) son, it was held that the adoption 
was not valid, because the proposal ‘be thou my son’ and the 
consent ‘I agree to become thy son' which are requisite in 
ratifying a contract of Kritima sonship were not complied 
w ith : the nominated son being absent a t the time 
the offer was made by the dying adoptive father. An 
express consent of the person nominated for the adoption 
must be obtained during the life-time of the adoptive 
father. The offer to adopt is bu t the act of one of the 
contracting parties and, as being merely a proposal to 
enter into a contract, is insufficient by itself without 
the acceptance thereof or consent thereto by the other 
party.2

In  Baboo Ranjit Sing v. Baboo Oblige Narain Sing* the Who may be 

Sudder Court has held that an elder brother cannot be the fo rm

Kurta putra (Kritima) of a younger brother, for it is written 
in the Datfcaka Mimansa, according to the doctrine, of 
Soumka., that an elder brother, an uncle &c. cannot become 
a son. Sir William Maenaghten, however, says that the 
authorities cited by the law officers in that case related 
exclusively to the Dattaka form of adoption. On the 
authority of Keshnba Misra in the Duaita ' Purishishta, a 
man may adopt his own brother, even bis own father.4 A 
daughter’s or a sister’s son may also be adopted,5 A son 
of a brother, even though he be an only son, may be taken

1 Bulletin Sing v. Kirpa Sing, 3 2 S.D. Set Rep. 246 (515)
1 S .D . Sel. R ep . 9 (1 1 ) [1 7 9 5 .] [1 8 7 7 ].

* Musst. Stotputtee v . Indra- 4 See Maenaghten Vol. I. p, 70. 
mind Jha, 2  S.D. Sel. Rep. 173 5 Ouman Butt v. Xunhia Singh
( 221) [ 1816] ; Duty opal Singh v . U S  D .S t l .  Uep 192 (145) [1822];
Iloopan Singh, 6 S.D. Sel, Rep. 271 Ohoiodree Pwr»e*»ar Dntt Jha v  
(340) [ 1839] ; Lnc.hman Lai v , Tluiwuinan Putt Roy, 6 S. D. Sel.
Roopun Lai Bhaya Gayal, 16 W, Rep, 192 (235) [1837],
R. 179 ( 1871).

‘ G° V \
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as Kritima son.1 But in Oomun Dntt v. Knnhia SinejrP it has 
been laid down that while a brother’s son exists, the adoption 
of any other individual as a son, either in the D alt aka or 
Kritima form of adoption, is illegal. I t  seems tire Pundits 
in this case founded their opinion on the texts of the Dattalui 
form of adoption. As a general practice any person may 
be adopted, with this restriction, that the adopted person 
must be equal in class or of the same tribe ns the adopter.®

Status o£ a I t  is not uncommon in Mithila for the husband to adopt
Kritima son. one Kritima son and the wife another. If they jointly 

appoint an adopted son, the latter stands in the relation 
of son to both and is heir to the estate of both. But if the 
husband adopt one person and the wife another, they 
stand in the relation of sons to each of them respectively 
and do not perform the ceremony of offering oblations, nor 
succeed to the estate of the husband and wife jointly.4 
The relation of Kritima son extends to contracting parties 
only : the son so adopted will not be considered the 
grandson of the adopting father’s father, nor will the 
son of the adopted be considered the grandson of his 
adopting father.6 A Kritima son does not lose his rights 
of inheritance in his natural family but takes both in his 
own family and in that of his adopting parents.®

Kritima form Kritima form of adoption prevalent in Jaffna is very 
in JaJfna. similar to that prevailing in Mithila. Mr. Mayne says 

“there is the same absence of religious ceremonies, the same 
absence of any assumed new birth and the same right of 
adoption both by husband and wife, followed by the same 
result of heirship only to the adopter.” f

'2  Macuaghten 197. case xriii 2 S D. Sol. Rep. 23 (29) at p. 27.
( 1824). (1812).

* 3 S.D. S et Rep. 192 (145)[1822j. “ Baboo Jus want Singh y Doolee
* 2 Macnaghteti 196; Musst Shah# UhunA, 25 VvMt. 255 (1876).

KoereeyJuqvn Singh, 8 Sevestre, “ Mmst. Dupoo v. Gowreemnker 
part I T  383 (1867) : s.q. 4 Wyman 3 S.D. Sel. Rep, 110 (307) [1824 J.
121: s.c. 8 W  R. 155. 7 Mayne’s'27»-«<1» Law and Usage

* Sreenamin, Rcti v, Bhya Jha p. 219. 1892 Eda.; Tlussamlema
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How far a second adoption, while the first adopted son D o a b le  adop­
ts existing, is valid or sanctioned by usage formed the subject "lun‘ 
of decision in several eases. Among the earliest cases, 
two that came before the Sudder Dewany Adawlnt are 
Skamchandra v. Navaymi Deli1 and Gauripershad Rai v.
M-xmt. I f  mala? The first case decided that a second adoption 
was valid when the first adopted son had died without 
issue. In the second case, a man, having two wives, gave 
authority to each of them to adopt a son. One of them 
made the adoption. He himself, together with the other 
wife, afterwards made an adoption. And it was held that 
the two sons were entitled equally to inherit from the 
husband of their adoptive mothers. The first case no doubt 
has very little bearing on the point of double adoption, 
but the second ease certainly assumes the validity of such 
adoption. The Judicial Committee considered these cases 
as well as various authorities, both Hindu and European, 
in a case which came from the Province of Madras.8 The 
facts of the case were these : one V together with his wife 
adopted a son, J. V took a second wife and together with 
her adopted R in the life-time of J. The Privy Council 
held that the adoption of R was invalid. This was followed 
by other Courts in India and also by the Privy Council 
in later cases.4

I t should be noted that in the above Madras case, (the 
Rnngama case) though their Lordships of the Privy Council 
were unwilling to attach any value to the opinions of 
various Pundits examined in that case, as being more or

ii. It. m a y  b e  n o te d  th a t  th e  T am ils  A . 1 ( 1846 ) :  s . 0 . 7 W . R . 57. 
o f J a f fn a  a d o p t  bo y s a s  w ell a s  1 S ee  Joychander Rate v . B hy- 
g ir ls . I n  t h i s  re sp e c t  th e ir .c u s to m  rubohttitder Sale, 2 S e v e s tre  575 
re sem b les  t h a t  o f  th e  B u tm a n s . S. 0  : S . D. D ecis 461 (1849 ) ;
See B u d d h is t  C u sto m s infra : Sudanurtd Mahapatter v . Bone-
u n d e r  A d o p tio n . make, 1 M a rsh a l 317 (1863) ;

1 1 S . D . S e l. R ep . 209 (1307). (fopeelal v. Musst. Chundralalee
’ 2 8 , D . S e l R ep, 136 (174) Buloojee, I .  A . 131 (1872) a C. 11 

[1 8 1 4 ]. B. L . R . 3 9 1 :  s, o, 19 W . R . 12.
Rantjama v. Atehama, 4 M oo. I .

('■ S <SL
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less influenced by the parties, yet they had to admit that
the opinion of the Pundits of the Northern Provincial
Court as well as that of the Centre and Southern Division
of the Courts, taken before the institution of that case on
this question of double adoption was certainly “ as free as ^
any opinion can be, from suspicion of undue influence, and
in their opinion the second adoption is good and both sons ore
equally entitled to inherit. Though the Rnnffcima case is
supposed to have settled the point, yet we venture to submit
that such adoption is sanctioned by the usage and custom
of the people.1

As to the plurality of adoption amongst the NaiJcins, 
see infra.

Simultaneous Double adoption may be successive or simultaneous, i.e., 
adoption. two sons adopted at the same day and time. This latter 

form of dual adoption is also held to be invalid.11 We should 
note tha t there is a slight difference between successive and 
simultaneous adoptions. In  the former, the first adoption 
is valid and the second invalid : whereas in the latter, both 
the adoptions are invalid. Pheav J ., sitting on the Original 
Side of the Calcutta High Court, decided the cases of 
Monemothonath Bey v. Onauthnatk Bey, and Siddessorg 
Bossee v. Bimjaclmrn Sett and in the first case exhaustively 
considered all the authorities. Put in view of the decision of 
the J udicial Committee in the Rwngama case, his Lordship 
could not accept any other interpretation of the authorities 
cited before him. So, as there was no express law or autho­
rity on the point, his Lordship held that such simultaneous

* See Golapchunder Sastri’s Churn Sett, 2 Ind. Jur. N, S. 22
Tagore Lectures on Adoption p. 182 ( 1865) :  Oymendmchwnder Lakirt

ge(. y. Kalapahur Ihtjve, 9 Cal. 50
* 3oe Monmuthnuth Day v. ( 1882)  : b. o. in P r iv y  Council 

Onauthnanth Day, Bourke 189 Ahhoy Chandra Bagchis. Kalapa■
O 8. A pril 20, 1865 : 9. c  in ap- har Hajee, 12  Cal 40{> ( 188o ) ;
J al ’ 2 I nd. Jur. N . S. 24 ( 1865 ) ; Doorgasaoniaei Dame v . Suren- 
\iddtswrry Basset v, Boorg a dra Kisar Rai, 12 Cal. (>Si5, ( 1886).
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adoption was invalid. Apparently no evidence of custom 
was given at the trial. For, his Lordship said : “ I t  was 
stated by the defendants’ counsel tha t the usage and 
custom of Bengal gives a childless man the right to adopt 
one son in respect of each of his wives either simultaneous­
ly or n o t; but, as 1 have already said, no such evidence as 
the Court considered admissible to establish a custom or 
usage was tendered during the trial.”

Before we leave the subject of double adoption we Widow’s 
may consider a widow’s power of second adoption. The 
earliest case on the point is Goumath Chowdhree v. Arno- tion. 
poorna CAowdrain.1 In this case the Bengal Sudder Court 
held that where a widow was directed to adopt a son she 
could not adopt a second son if the first adopted son died.
But the Privy Council in a very recent ease from Madras 
disapproved the ruling laid down in the above case and 
held that the widow’s authority to adopt was not exhausted 
by the first adoption and t he adoption of a second boy after 
the death of the first was valid.2 The main factor for 
consideration in these eases is the intention of the husband.
Any special instruction which he may give for the guidance 
of his widow must be strictly followed ; where no such 
instructions have been given, but a general intention has 
been expressed to be represented by a son, effect should, if 
possible, be given to that intention. In  the case under 
consideration the deceased Brahman placed no specific 
limitation on the power to adopt, bis object being to secure 
spiritual benefit to himself and to continue his line. And 
their Lordships of the Privy Council approvingly quoted 
from the judgment of M itter J., in Ram Soonclnr Singh v.
Snrbanee Dassee* passages bearing upon spiritual benefit and 
the performance of religious services necessary on different 
occasions for the good of the soul of the deceased father.

1 S. D. Decis 332 (1852). 145 (1906) : s.c. 10 0 W.N. 921.
3 Kanmpallt Swryamrayana, v, 3 22 W.R. 12.1 (1874).

Pmka Venkata Ilamana, 33 I, A,
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Jain adoption. The Jains are seceders from B rah man i cal Hinduism
fttul their religious tenets have more affinity to the 
precepts of Buddhists than to those of the Brahmans.
They do not accept the Vedas of the Brahmans and differ 
from the latter in their conduct towards the dead, omitting 
all obsequies after the corpse is burnt or buried, They 
have neither Tithi, nor Shracldha. 1 They retain, however, 
many of the customs of orthodox Hindus.® In  S/ieo 
Singli Red v. Mnssl. Dahka* the Allahabad High Court 
considered various authorities bearing upon Jain customs, 
commencing from 1833, and their Lordships held that it 
was not to be assumed that the Hindu law applied to the 
Jains. Though the Jains are termed “ Hindu dissenters," 
they have their own usage and custom quite different from 
the normal Hindu law and usage of the country in which 
the property is located or the parties are residents. The 
adoption of teuets of another sect of Hinduism by some 
Jains will not necessarily affect the laws and customs by 
which the personal rights and status of the family were 
originally governed. As for instance, the custom which 
enables a Jain widow to adopt a son without the express or 
implied authority of her husband will not be affected by 
the conversion of the family to Vaishnavism.*

I t  is now settled that in the absence of a special custom 
or usage, the ordinary Hindu law will apply to the Jains.
In  Chotag Lall v. C/innno Lall5 the Privy Council said 
that "the custom of the Jains, where'they are relied upon, 
must be proved by evidence, as other special customs and 
usages varying the general law should be proved, and in 
the absence of proof the ordinary law must prevail.”  5

1 See AbbC Dubois pp. 562-3,. 4 Mminh Churn! Golecha v.
1817 Edn. Ward’s History, of the Jaqat Sett am Pnm Kumari Mbi,
Hindus pp. 229-30, cited by Best 17 Cal. 518 (1889).
J. at, p. 184 in Pena, Amman! v. * 6 I. A. 15 (1878),
Kr'utknatami 16 Mad. 182 ( 1892). 8 See also Itulihal v. ChumiW

* Jihae/vandax Tejmal v. liujmal. Amlmlmt, Hi Born 347 (189I f  *
10 Bom. HjCK. 241 1(18731. J h fc M i  v. JJ»k/,ti,t L « l! , ;{ All.

» 6 i l .W .l’ , (All.) 382 (1874). 55 ( i860).
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The Calcutta High Court said: u The authorities are
conclusive that unless a custom be proved to the contrary,
Jains are governed by the Hindu law of inheritance and 
ordinarily the Mitakshara School of law would be the 
system, of law applicable to them. In  each ease there 
must be clear evidence to prove custom or usage which is 
invariably followed without question.” 1

Doctrine of adoption prevails amongst the Jains 
though they do not believe the spiritual necessity or advan­
tage of it. Adoption amongst them is absolutely of a secular 
character, and is generally governed by the Hindu law 
except in certain instances where special customs prevail."
Giving and taking of a boy is the essential part of a 
valid adoption among the Jains and no religions ceremonies 
are necessary.8 Where a natural father executed a deed 
or ekrarnama in favour of the adoptive father and by it 
recited that be ( the natural father ) had made over his 
third son to the sonship of the adoptive father, so that 
the latter might, whenever he would wish, fulfil the rites 
of adoption in accordance with the Skastras and the usage 
of the country, and from that day the natural father would 
have no claim or right in respect of the son, the High 
Court held that this deed did not of itself operate to effect 
an adoption. I t  did not even amount to a giving and 
taking of the boy as it contemplated the subsequent per­
formance of the necessary rites.4 The age-limit of the 
adoptee may extend to 32 years.8 But according to 
Holloway J ., there is no limit of age among the Jains.6 

There is no restriction to the adoption of a sister’s or

' Ma/ulU Koei* v . Phool Chand * Mandit Koer v. Phool Chand 
Lai, 2  C.W.N. 154 p. 158 <1897). Lai, 2 0 , W, N. 154 ( 1897).

* Shea Singh Rai v. Mwnst. 5 Maharaja Goviml Nath Ray
Dcthho, 5 I. A. 87 (1878) :  s.C. 1 v. Gulal Chand, 5 S.D .Sel Rep 276 
A ll. 688 : S.C. in the High Court 6 (  322 ) [1833].
jj.W . p. 382 (1874). “ Mthcurn v. Soojan, 9 Mad. Jur.

* Lakh mi Chand v . Gatto Rai, 21 cited in Shea Singh Rai v.
8 All, 319 ( 1388). DaU°, G fp W .l’. 382 p. 102,

1 8
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daughter's son or mother's sister's son amongst the Jains.1 
A sonless widow has the same power of adoption as her 
husband would have had if he chose to exercise it. She is 
competent to adopt without the sanction of her husband, or 
for that matter, of any other person.3

opUon °among %  the usage .of the sect of Sarogis in the Alighur
Sarngu of district, who follow the Jain persuasion in contradistinction 

to the doctrines of the orthodox Hindu community, adop­
tion at- the age of nine years is valid, and, on the death of 
an adopted son without issue during the life-time of the 
adoptive mother, the further right of adoption vests in the 
widow and not in the mother.8 The Privy Council has laid 
down, upon the evidence given in the case, that, according 
to the usage prevailing in Delhi and other towns in the 
North-Western Provinces, among the Sarogi Agarwallas, 
a soilless widow has a right to adopt without permission 
from her husband or consent of his kinsmen, and may adopt 
a daughter’s son, who, on the adoption, takes the place of a 
son begotten/'

Among the A widow of the Oswal Jain sect can adopt a son with- 
Oswal .rains, . . . .  , . 1

out the express or implied authority of the husband.* In
Manick Chand Golecha v. Jay at Sdtaui Frau Kumari Bibi,*
it was contended that the Oswalt} and the Sarogis are not
the same and therefore the customs and usages of the one

1 Shm Singh Rai v. Dahlia, 6 (,’uttoo Rale, a N. W. P. Decis
N . W , P. 382 ( 1874 ) ; L M r n i  (Sel. case) 46a [ 1853].
Chand v. (ratio Bui, 8 A ll. 319 * Sim Skingh Rai v. Mus-st.
( 1886 ). Rakhv, 5 I. A. 87 (1878) : S.C. I

* .Maharajah Gumntl Katk Ray All, 638 : S. C. in the High Court 6 
v, Gulal Chand, 6 S.D, Sel.Bep. 27G N, W. P. (AH.) 382 ( 1874).
<322) [1833] ; Shea Singh Rai v. 5 Munich Chand Ooleaha v.
Dakko, GN.W .P. 382 (1874); Raimi Jagat Sbttaai Pran Kumari Bibi,
Chand v. Gatto Rai, 8 A ll. 31!) 17 Cal. 518 (1889) ; (hand Nath
(.1886) ;  Man 'wh Chand Qolecha v. May v, Gulal Chand, 5 S. D. Sel,
Jogat Settani Pran Kumari Bibi, Hep. 276 ( 1833 ).
17 Gal, 518 (1889). * 17 Cal. 518 (1889).

* Musut„ ChPnnee Bale v, M'usst,



aDotticot. 339

should not be regarded as precedents for the others. But 
their Lordships were of opinion that the term Sarogi was 
synonymous with Jains1 and the decisions in other eases 
were based on a custom prevalent among the Jains and not 
as peculiar to any tribe or caste, “This appears to be clear," 
say their Lordships, “from the analysis which is given in 
the judgment of the High Court, of the evidence upon 
which they found the custom proved. The parties in the 
present ease admittedly came from the North-Western 
Provinces, and we think, therefore, that this ease, like 
Govind Nath Ray v. Gulal (jhand? constitutes strong 
evidence in favour of the custom pleaded by the respondents."
And further on their Lordships say: “We think, that 
the oral evidence taken in this ease coupled with the judicial 
decisions in Govind Nath Ray v. Gulal ChanA, and Sheo 
Singh Rai v. Dakho establishes the existence of a custom 
among the Jain Oswals, under which a widow may adopt a 
son to her husband even in cases where he has not conferred 
upon her an express authority to adopt.’ ::

Adoption among Jains in the Bombay Presidency is, by j ain8 ;n the 

custom, regulated by the ordinary Hindu law, notwith- Pre'
standing their divergence from Hindus in matter of reli­
gion. Hindu law does not allow any one but the widow 
to act vicariously for the man to whom the son is to be 
affiliated. The widow is a delegate either with express or 
implied authority, and cannot extend that authority to 
another person, so as to enable him to adopt a son to 
her husband after her decease. Not only a giving •

• The word Sarogi seems , to be sect of Jains, Asiatic Researches 
a corruption of the Sravaltag i.e. Vol. IX  p. 287. Dr. Wilson’s 
secular Jain8 ; Yatis being the Works Vol. I, p. 276. Hunter’s 
term for Jain ascetics. The secular Statistical Accounts of Bengal Vol.
Jains are mostly Vaisyas and in- X V I. p. 207. Golapchiinder Sastri’s
eludes various sects, such as Osw- Tagore Law Lect. 1888.
als, Agarwals, Parwars &e.— See 8 6 S S.I). Scl. Rep. 270 ( 1833),

Golebrooke's observations on the 3 17 Cal. S35,

<SL
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but an acceptance by the man or his wife or widow, 
manifested by some overt act, is necessary to constitute 
an adoption by Hindu law.1

Marwadi In Bhagvandas Tejmal v. Jtajmal* it was alleged that there
Ahmadn.-igav • was a cas*ora amongst the Marwadi Jains, both at Ahmad- 
alleged cua- uagar and in Marwar, of adoption where both adoptive 
Won where°P Pareuts were dead. One A B died without leaving any 
lx>th adoptive natural born issue and without adopting any child, His 
parents ta . wjfe  ̂w},0 survived him, resolved, shortly before her death, 

on adopting the son of C D ( a brother of A B ), but did 
not live to carry her intention into effect. After her death 
0  D and E E (another brother of A B), with the assent of 
the Punch or senior members of their community, went 
through a ceremony of giving the boy in adoption to the 
deceased A B and his wife and an instrument of agree- 
ment wholly founded upon that adoption was executed by 
E F to C D, and affected to deal with the property 
moveable and immoveable of A B, Westropp €. J., after 
laying down the proposition which should govern a Jain 
adoption in the Bombay Presidency as stated above, went 
on considering the evidence adduced in the case in support 
of the alleged custom and observed: “ Some of them 
(witnesses) speak generally, as to the custom, but as already 
stated, it is to the specified instances that a Court of 
Justice pays most attention. And this is particularly so, 
where, as here, not a  single yati or pundit or priest or other 
expert in the lore of the Jains or of Brahmans has been 
called to prove the alleged custom. The witnesses are chiefly 
shopkeepers, or cloth-sellers or gomodhas. There does not 
appear to be a man of learning amongst them. They mia 
voce admit that they cannot point to any authority in the 
book of the Jain sect which supports the alleged custom, 
nor do they pretend that it has ever been judicially

1 Bhagvandas Tejmal v. i « «  v, Makada-ganda, 22 Bom.
Majmal, 10 Bom, II, C . R. 241 416 (1896).
(1873) ; Mtikhab v. Chimial > 10 Bom, H. C. R. 241 ( 1873).
Ambushet, 16 Bom, 347 ( 1891) ;
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recognized. There are in the whole body of evidence, to 
which our attention has been directed, only four specified 
instances of such adoption and of these the most ancient is 
one which occurs about 22 years ago, and one of the four 
breaks down, inasmuch as the widow of the adoptive father 
was living when the adoption is alleged to have taken place.
There are then but three perfect instances established in 
proof, and of those, the most remote happened less than 
quarter of a century ago. I t  is impossible to regard such 
cases as proof of an ancient, still less of an immemorial 
custom unsupported as they are, by a single text from any 
book of authority amongst the Jains themselves or amongst 
the Hindus at large or by any pundit, yati, priest or other 
expert.” 1 So the adoption in this case was held invalid and 
the instrument of agreement fell together with it.

In  Pena Anrnani v. KrisAnasami* the custom of adoption, Among Jains 

among Jains of Southern India was fully considered. ^ d̂ llthern 
There the question for consideration was whether a Jain 
widow can validly adopt without authority of her husband 
or consent of his kinsmen. Such an adoption according to 
Hindu law is certainly invalid. The Jains, as we know, 
are generally governed by ordinary Hindu law except where 
they set up special custom and clearly establish it. In  this 
ease the onus lay on the party seeking the declaration that 
the adoption in question is valid. As there was nothing to 
show that the parties in the suit are other than natives 
of Southern India whose ancestors have been converted to 
Jainism, and who have, in common with the orthodox 
Hindus, retained many customs and practices of the latter, 
they were required to prove by unimpeachable testimony 
that such adoption was sanctioned by custom. The party 
alleging such custom, however, failed to substantiate it.
The learned Judges distinguished the case of Rithcurn 
Laolah v. Soojun M ull*  in which Holloway J., decided the

1 I'.bid p, 888. '  0 Mad. Ind. J a r . 21 ( 1873).
* lt f  Mad. 182 (1892 ).
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question the other way. W ith reference to this case Best J., 
said : “ I t  is to be observed tha t from tlie names
of the parties to that suit, it is clear tha t they were 
immigrants from the north, and it may be that their 
ancestors seceded from the orthodox Hinduism centuries 
before the text of Yasishta 'Let not a woman give or accept 
a son unless with the assent of her husband? became a part 
of the Hindu law. But there is no reason whatever for 
supposing that the parties to the present suit are other 
than natives of South of India whose ancestors have been 
converted to Jainism.” !

In Bengal. There are, however, cases in which adoptions by a
Jain widow without the authority of her husband or con­
sent of his kinsmen have been upheld on proof of special 
custom.® In a recent case the Calcutta High Court on the 
basis of the aforesaid cases, held upon the evidence, partly 
of judicial decisions, and partly of testimony, tha t a sonless 
Jain widow was competent to adopt a son to her husband 
without his permission or the consent of his kinsmen.
This case further laid down that in this respect there was 
no material difference in the custom of the Agamal 
Chonmal, Khandwal and O&wal Sects of the Ja in s ; and 
that there was nothing to differentiate the Jains of A rab  
from the Jains elsewhere.8

I t  should be noted that judicial decisions recognizing the 
existence of a disputed custom amongst the Jains of one 
place are very relevant as evidence of the existence of the 
same custom amongst the Jains of another place unless 
it is shown that the customs are different; and oral evidence 
of the same kind is equally admissible. There is nothing to 1

1 16 Mad. p. 192. C. L . R. 193 ; Lalahmi Chand v .
* Maharajah fivvind Math Hay Catto Dai, 8 A ll. 319 ; Muni ch

v. Oulal Chand, 5 >S. 1>. Sel-Rcport Ckand Goteeka v. Jagat Sett,mi 
276 ( 1833)  ; Shea Singh Dai r. Pram Kumari Dibi, 17 Cal. 518 
Mmst. Pukka, 6 N . W. i\ Rep. (1889).
882 (1874) : 8.0. in P . 0 .5  I. A . 8 Hamah Per dud % 'Mam (Ut 
87 ( 1378) : s. e. I  A ll. 688 : C. 2 Dm , 27 Cal. 379 ( 1899),
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limit the scope of the antiquity to the particular locality 
in which the persons setting up the custom reside,

Gyawals are a, sect of Brahmans residing in the district Gjawal 
of Gya. There exist, amongst them, peculiar and loose as t0
customs in regard to adoption and in particular that, * 1 °!l’
although adoption of a son may be made so as to give 
him rights of succession to liis adopting father, this will 
not necessarily sever his connection with his own natural 
father or his family. In the district of Gya there are 
many places of sanctity connected with ancient Buddhism, 
and the Gyawal Brahmans have the privilege of acting as 
guides to the pilgrims who visit these places, and thereby 
make considerable sum s; and by adoption into different 
families facilities are given for the acquisition of property, 
without severing the adopted son’s connection with his 
own family.1 W ith regard to this loose practice of adoption 
prevalent amongst the Gyawals we reproduce certain 
observations made by the Subordinate Judge in the lower 
Court and quoted by their Lordships of the Privy Council:®—
“Even a person who gets another’s property by gift assumes 
the surname of his donor and calls himself as his adopted 
son. This loose practice had its origin in order to induce 
the pilgrims of his donor to acknowledge the donee. These 
form the hulk of their (Gyawals’) property and the greatest 
source of income of these Gyawals, In adoption even, 
they adopt anybody quite contrary to Hindu law. They 
adopt daughter s and sister s sons, and only son ; and widows 
even adopt without their husband’s authority previously 
given. From what time such practices arose does not 
appear from the evidence; but apparently from the decline 
of the Gyawal dynasty. These people are found in Gya 
alone, and their marriages etc., are confined to this place,
The fabulous 1484 families of Gyawals have now dwindled 1

1 Lack-man Lai Chvwdhry v. at p. 55 ( 1894).
Kanh-ya, L a i  Mrnrnr, 23 I .A , 51 a I b id  p p ,  55-56,
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to 200 or 300. Hence every one, more for the pilgrims 
than for their properties, makes such g ifts or adoption in 
favour of those whom he or she loves, and the donees call 
themselves adopted sons. This practice also does away 
with escheats/-*

In Musst. Luchin Dai Mohutain v. Kissen Lall Pa/tari 
Mahaton Gagal,1 the plaintiff set up a special practice pre­
vailing am ongst the Gyawal community a t Gaya, according 
to which when a Gayal priest dies childless, he is succeeded 
by his widow. As women cannot have their feet worshipped 
by pilgrims, she (the widow) takes a son in adoption in order 
that he may get his feet worshipped by the clientele of 
her family for her own Immediate benefit and ultimately 
for the benefit of the adopted son, who upon her death, 
takes by inheritance her estate as well as the estate of her 
husband. The plaintiff further alleged that according to 
the practice and usage prevalent amongst the Gyawals a 
son so adopted may be dismissed for misconduct and 
replaced by another. The son adopted in this case was 
a  married man, twenty-four years of age and already a 
father. I t  was held that the So-called adoption was neither 
a  dattaka nor a kritima form of adoption and further as 
the special custom supporting such adoption was not 
proved, their Lordships declared the adoption as invalid.
I t  may be noted, however, th a t the Subordinate Judge has 
held that a sonless Gyawal widow can, by custom, adopt a 
son even though he may have previously been invested with 
the sacred thread and married, but there was no custom by 
which an adoption so made could he cancelled in case of 
disobedience and general misconduct on the part of the 
adopted son. Upon appeal, however, the District Judge 
found that the custom of adoption set up by the parties was 
not established by evidence and the H igh Court said tha t 
they were bound by the finding of the D istrict Judge th a t 
the custom alleged had not been established.

1 11 C. W, N. 117 (1900) ; s: C. 4 C. h, j. 537,
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The Naildns or Dancing girls are a class of abandoned Adoption by- 

women, attached to pagodas or temples in Madras and or°I)anciug 

Western India. They are also called dasis or rlevadasis.1 As £ir's* 
a rule they do not marry and are supposed to consecrate their 
life to the services of the gods or goddesses of their respective 
temples. But they, as a class, practise prostitution which, 
it may be noted, is recognized by Hindu law and usage and 
consequently the existence and continuance of such a class 
of temple-dancers have been condoned by the public.
These Naikins in order to perpetuate their class and also 
with a view to secure heiresses for their estates are in the 
habit of taking minor girls as adopted daughters who, as 
they grow up, follow the profession of their adoptive 
mothers. But Hindu law does not sanction the adoption of 
girls, as that would be opposed to the very purpose and 
theory of adoption.

Adoption of girls among the Naikins is purely of 
secular origin and has not the remotest connection with 
Spiritual motive. I t  requires no particular ceremonies to 
be performed on the occasion; recognition alone being 
sufficient.® As to how girls are made Naikins, we take 
the following from Steele’s Law and Custom of Hindu 
Castes:—“ In the caste or profession of dancing girls, 
girls of beauty and accomplishments are made Naikins 
by the ceremony of applying misee (a powder made of 
vitriol) to their teeth; oardamums arc distributed to the 
guests ; tin meric is put on the girl’s person ; after which 
a religious ceremony is performed in honour of the gods or 
Peers. The members of the caste arc feasted, the “misee”

1 “The word ltla«'C in its ordinary been put a stop to since the passing 
and accepted signification.moans a of the--Indian Penal Code.” —-Vide 
dancing girl in a pagoda. The Tamil MvUnhamn v. Pa.nna.mmi, 12 
expression means ‘the slave of Mad. 214 p. 21(5 ( 1888). 
deeas' (gods). The dancing gads > Veubtiaohelltm v. Venkata- 
are admitted as Au.sU after a certain tammy, Mad, Deo Is. <1850) p. 05 ; 
ceremony in the temple called the Steele’s Law and Custom of Hindu 
tying o£ bottu or thali. This ĥ ,s Cantos p, ISO,

19



r \A  <SL
VX----J r/  J:0' ;i',;!'v

] |6  HINDI* CUSTOMS.

is applied by several Naikins, one of whom, of hereditary 
office and repute in caste, takes the girl on her lap, and 
presents her with a Saree. A girl of another caste may be 
made a, Naikin, In general, expense is incurred by obtaining 
the sanction of creditable Naikins. The miiee of a daughter 
precedes that of a paluk-kanya or adopted girl.”

As regards the validity of an adoption of a girl by 
a Hindu we have a distinct decision of the Bombay 
High.Court, where it has been held that the adoption of a 
daughter by a Brahman is invalid under the Hindu law.1 
Knowing the object and purpose of a Hindu adoption 
and having in view the dictum of the Shastras “ Males 

. only need sons to relieve them from the debt due to an­
cestors’̂  and in the absence of any authorities8 in support 
of such adoption, the Court could not have come to any 
other conclusion. The question of custom was not raised 
in the ease.

In Bengal. Though it is well-known that the adoption of daugh­
ters among prostitutes and dancing-girls is practised too 
frequently and sanctioned by immemorial usage of the 
class or caste, yet the question of the validity of such 
adoption did not come for decision of a Court of Law 
until the year 1818, when the Supreme Court of Calcutta 
had to determine the point incidentally in Uenoower Bye 
v. Ramcower Bye.* There, the Court, on the basis of the 
opinion of the Court Pundit, who, in answer to question 
referred to him by the Court, said that there was no such 
instance of the adoption of a daughter to inherit by

1 (laiujahai v, .Inant, 18 Rom. supported only by some Puranic 
090 (1888). instances’'—See 13 Bom, 690.

» Colebrook’s Digest Bk. V. T, Ntrnda Pandit was in favour of 
273 Comm. adoption of daughters on the basis

* Jagannath says that only a of peculiar spiritual benefit deriv- 
inale can be adopted and not a ed from the gift of a daughter in 
female.—  Vyat'aliara MaytMa marriage and from daughter’s son.
Chap. XV, s. v. Para v. See Golapclmnder Sastri’s Tagore

“Adoption of a daughter is not Law Lee. (1888) p. i +4. 
warranted by any,, Smriti. It  is 1 e Motley's Digest J35J.
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Hindu law, rejected the plea of (adoption. I t  should be 
noted that there was no pleading of special custom in the 
case and the so-called adoption was found to be without 
any actual ceremony: the adoptive mother having taken 
the girl when a mere child in her family and having 
always treated her as her daughter who also followed her 
adoptive mother’s profession, i t  was not contended that 
such adoption was in accordance with the usage and 
custom prevalent among the prostitutes.

In Madras there is a body of decisions on the subject, in Madras, 
extending over a period of more than half a century.
The latest decisions on the point declare such adoption by 
the Naikins as invalid since they are made with criminal 
intention viz., prostitution of minor girls, and thus trans­
gressing the express legislation, i.e., the provisions of secs.
872 and 373 of the Indian Penal Code. I t  would seem, 
however, that the giving and accepting of a minor girl 
for adoption by a dancing woman is not per se an illegal 
a c t: but it becomes so if the specific intent which makes 
the act criminal is established. One of the latest eases 
on the subject is Kamalakshi v. Ramasami Ghetti/  decid­
ed by Best and Subramania Ayyar J.T.. The former review­
ed all the cases on the point in a well-considered judgment, 
and came to the following conclusion : “There is thus
authority for the following positions (*) that the institution 
of dancing women cannot be ignored by the Courts, («) 
that adoption by such women is not necessarily illegal.
And (referring to Q. Jij. v , Ramanna*), this case is also 
authority for the position that if the adoption was made 
with the intention of training the child to a life of prosti ­
tution, the act would he criminal.'’'

In a later case, where the adoption took place in 
1871 {i.e. subsequent to the Indian Penal Code, which 
came into force in 1801', when the girl was six 1

1 19 Mad. 127 (1895). • 19 Mad pp. 136-187,
9 12 M ad . 273,
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years old, and was made with the intention of bringing 
her up to practise prostitution even during her minority, 
it was held that such adoption was invalid.1 But where 
adoption took place prior to the coming into force of the 
Indian Penal Code, it  was regarded as valid.2 We should 
mention here that the view, viz., the Courts should not re­
cognize an institution such as tha t of dancing girls, the 
object of which is prostitution, and the gain to be derived 
from that source, was expressed in one of the earliest 
Madras cases.8 But with reference to this case Best J., says 
“it is open to question whether C/dnna Ummayyi v. Tegarai 
Chetti Has not been overruled by a subsequent decision 
reported in the same volume, Ktrmalam v. Sadagopa Sami.*
No doubt the latter ease was sought to be distinguished 
from the former on the ground of its including a claim for 
honours and income as appurtenant to the hereditary office 
of dancing girl which plaintiff was seeking to recover ; but 
as observed by Muttusami Ayyar J., in Venhu v. Mahalingas 
'it is not clear how, if the custom which is the source of the 
hereditary right to the office is an immoral custom, the 
existence of an endowment or emolument makes a differ­
ence and removes the legal taint in the source of the 
rights"*

In Bom bay, The view expressed in C/iinna Ummayyi1 s case
found some support in the dicta of West J., in Mathura 
Naikin v. 'Em Naikin,’’ who held that adoption by the 
Naikins cannot be recognized by Courts of law and confers 
no righ t on the person adopted. His Lordship further 
observed that an adoption by a woman presupposes a  hus­
band to whom she adopts as her representative, and a 
Naikin, while she remains a Naikin, can have no husband.

rSanjivi y. Jalajahhi, 21 Mad. Chetti, 1 Mad 168 ( 1876),
229 (1897). ‘  1 Mad. 356 (1878)

* Venhu v. Mahalinga, 11 Mad. ’ 11 Mad. 393 (18,88).
393 (1883) ; Muttu liaimu v. * KamaluhtUi v. Ramasami Chetti,
PammiiHumi, 12 Mad. 214 (1889). 19 Mad. 127, p. 136 (1895).

* Chiniiu Ummayyi v. Tegurui 7 4 Bom. 515 (1880).
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So a Naihin cannot adopt at all. The latest Bombay case 
about the Naikins is Tara Naihin v. Nana Jjah/imanh 
There Sargent C. J., referred to the decision in Mathura 
Naihin as having been disapproved of by the Madras High 
Court in Venkn r. Ma/ui/ingaz and observed as follows :—
“ In Mathura Naihin West J., speaking of temple dancers 
says it is a question ‘ whether in such circumstances the 
endowments enjoyed by such guilds of women ought to be 
recognized and protected by the law without a reform of 
their essential constitution'. However in Kamalam v.
Siulagopa. Sami 8 such endowments were recognized. Now 
the existence of dancing girls in connection with temples is 
according to the ancient established usage of the country 
and this Court would, in our opinion, be taking far too 
much upon itself to say that it is so opposed to the ‘ legal 
consciousness' of the community at the present day 
as to justify the Court on refusing to recognize existing 
endowments in connection with such an institution." The 
lower court in this case rejected the claim of the plaintiff 
(who, as the adopted daughter of a dancing girl, attached to 
a temple, sued to redeem and to have her right to manage 
the inam lands assigned as the remuneration for the temple 
office recognized), on the ground that the adoption could 
not be recognized by the Civil Court. The High Court 
reversed the decree and ordered a retrial having regard to 
the above remarks.

Where a prostitute, not a Naihin, adopted a girl of A d o p tio n  by 
thirteen years of age as her daughter and by a will left all a Prostltute* 
her property to the adopted daughter so that the latter could 
perform the former’s funeral ceremonies and inherit her 
property, and where there was nothing to show that she 
contemplated the girl following the profession of a prosti­
tute, the Court held that such adoption was valid, and

1 14 Bom. 90 (1889). » 1 Mad. 356 (1888).
* 11 Mad. 393 (1888).

riflC ■
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that the adopted daughter was entitled to the property 
under the will.1

a d o p tio n  °f Double or simultaneous adoption may be contrary
am ong the to the doctrine of Hindu law, hut it has been found that the
MiiMns. custom obtaining among dancing girls in Southern India

permits plurality of adoption. In Muttw Kcmnu v Parama- 
samP a dancing woman adopted first one daughter and 
subsequently, in the life-time of the latter, adopted another 
daughter. The question for decision was whether such 
custom ought to be recognized as having the force of law in 
the class in which it obtained. Their Lordships referred to 
Yenhu v Mahalinga9 where a Naikin, in South Canara, 
affiliated three girls and a boy and all four lived together as 
a joint family till 1849, when a partition of their joint 
property was decreed between them in equal shares. I t  
would seem that in this partition suit, at least, such adoption 
was considered valid, But subsequently when one of the 
adopted girls (call her T) died in 1880 leaving certain 
property and one of the surviving sisters (call her V) sued 
to recover T’s estate from T’s uterine brother, the Court 
held that though the adoption of a daughter by a Naikin 
can be recognized by the Civil Courts, there being no 
warrant for plurality of adoption in the analogies of Hindu 
Jaw and no special custom having been proved, V could not 
claim T’s estate. In Mvthv Kannu’s case, however, there 
was the undisputed evidence of custom of the caste or class, 
and the adoptions in question took place before the Indian 
Penal Code came into force. So their Lordships held that 
according to the custom obtaining among dancing women 
in Southern India plurality of adoption was valid and 
conferred the rights and status of a daughter on the 
adopted girls. The same question arose in Sanjivi v.
JalajahM.* There the plaintiff sued to recover a moiety

1 Mtmjamma v . Sheshtjin Bun, s l l  Mad. 333 (1888).
26 Bom. 431 (1902). * 21 Mad, 220 (1897).

> 12 Mad, 214 ( 1883),
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of the property left by a deceased dancing woman who 
had adopted successively the defendant and the plaintiff.
13ut as the adoption of the plaintiff was found to be invalid, 
on the ground that it was done with the criminal intention 
of bringing her up to practise prostitution even during her 
minority, the Court did not go into the second objection 
to the validity of the adoption, vis., that: there was no 
sufficient proof of local usage sanctioning a second adoption 
by a dancing girl during the life-time of a daughter 
previously adopted. So the position is this : plurality of 
adoption by the Naikius is good if authorized by caste or 
local custom ; but if such adoption is made with criminal 
intent, it will be illegal and invalid.

We have already noticed that by Kidackar of the P ro h ib itio n  of 
family an adoption may not be permitted.1 In Patel by
Yandravan JeJdscm v. Patel M anilal Chmilal,3 a 
custom prohibiting a widow from adopting a son was 
set up, The Subordinate Judge held tha t there existed 
among’ the Kadwa Kunbi caste of Amedabad such a caste 
usage forbidding a widow to adopt without the express 
consent of her husband. He did not record a distinct 
finding on this point but said that he was inclined to 
believe in the existence of such a caste usage, on the 
ground that in Borrodaile’s collection of caste rules it 
was said tha t Kadwa Kunbis at Surat could not adopt; 
that the oral evidence on the record showed that a widow 
of the Kadwa Kunbi caste could not adopt without the 
express authority of her husband; that the defendant's 
pleader admitted that with the exception of two cases no 
other instance had occurred in the Kadwa Kunbi caste ;

1 See F a m ily  0 u w f o m a g r a ,  llttjah v. llsy m m r  Daw, 12 I ,  A .  72 
Bishmth 8 'otgh v. Rum (litum (18841.

M t$m «dart 1! S. D. D eeia. 20 9 15 B om , 565 (1 8 9 0 ),

(1 8 5 0 );  Farim dm  Deb R aikat
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lastly, that it was highly probable that there would he such 
a custom in a caste in which widows freely contract Natra 
marriages and would be able by adopting to frustrate the 
Hindu Widows1 Marriage Act XV of 1856. The Sub­
ordinate Judge also admitted in evidence under s. 32 (4) of 
the Indian Evidence Act a statement signed by several 
hundred witnesses to the effect that a  widow of the fCadwa 
Kunbi caste could not adopt without the express authority 
of her husband. As this statement was illegally admitted 
and was therefore inadmissible to prove the alleged custom, 
the High Court remanded the case for a clear finding on 
the following issue :—Whether, according to the custom 
or caste usage of the Kadwa Kunbi caste of Alimedabad, 
the adoption by a widow was forbidden without the express 
consent of her husband. The finding of the Subordinate 
Judge on the issue was in the negative. Sargent C.J., said :
“ Although the spiritual efficacy of adoption is probably 
not much regarded by the members of the Kunbi castes, a 
caste custom prohibiting widows from adopting is one which, 
before the Court can give judicial effect to it, ought to be 
established by very clear proof that the conscience of 
the members of the caste bad come to regard it as for­
bidden. That evidence, we think, was not forthcoming 
in the present ease. The statements of two hundred and 
two witnesses called by the plaintiff doubtless show that it 
has not been the practice in the caste for widows to 
adopt; but it also shows there has been no caste resolution, 
forbidding such adoption. A t the same time the evgleneo 
establishes that there have been, as a matter of fact, two 
adoptions by widows, so far back as 1881, and 1832, without 
any caste protest against them \ and that the latter ot 
these adoptions was actually impugned in Court, but nothing 
was stated a t the time as to its being contrary to caste 
custom—and, lastly, that the adoption in question was 
attested by sixteen patels of the caste, which could scarcely 
have taken place had there been a well-established custom 
forbidding such an adoption. This evidence, as a whole,

I I  <SL
: ........
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leads, we think, to the conclusion that, in the .language of 
Mr. Mavne, 1 a uniform and persistent usage had not 
moulded the life of the caste.’ I t  is also to be observed that 
this particular caste is not mentioned in Borrodaile’s Caste 
Customs when alluding to other Kunbi castes of Gujarat in 
connection with such a custom.”1 So the plaintiff’s suit 
was dismissed as the alleged custom was not proved.

Similarly in another case the Privy Conned, in concur- Among 

rence with the findings of the lower courts, held that a GamaTi8"'” 
custom alleged to exist in the Hindu caste of Ohudasama Garasias of.
Oameti Garasias of Ahmedabad in Bombay prohibiting A!l U labad,
adoption was not proved. Their Lordships observed : “The
evidence adduced to show that adoption is forbidden by the
custom of the caste consists entirely of what is said by a
number of witnesses, who say that if a man dies leaving a
widow and no son, the widow cannot adopt a son and that
no custom to adopt is recorded. But it appears that there
are no written rules as to custom. Some instances to prove
the statements made by the witnesses are adduced; but as
pointed out by the Subordinate Judge they are all explicable
on other grounds than the existence of alleged custom.”*

In Gujarat and in the Marathi country a Hindu Widow's 

widow may, without the permission of her husband and 
without the consent of his kindred, adopt a son to him Gujarat and 

if the act is done by her in the proper and land fide per- countr^111 
formance of a religious duty and neither capriciously nor 
from a corrupt motive.* Parke J., said : “ According to 
the native text-writers, it seems to be clear that the strict­
ness of that law (viz., an adoption by a widow after her 
husband’s death, without any authority from him is invalid) 
has been in many districts, relaxed or modified by local 
usage ; and the opinion of the Shastris, as published in 
Mr. Borrodaile’s Bombay Reports, is very strong to show

1 P. V. Jalman v. P. M. C/md- 27 Bom. 492 S.C. 7 C.WJST. 7 1 6 . 
lal, 36 Bom. 470 p. 476(1891). 8 JlaJcinabai v. Badhabai, 5 Bom,

* Vembh/ii Ajubhai r. Bdi K .0  R. A, C, J. 181 (1868),
M ir ib a ,  80 I.A. 281 (19Q3) ; S.C,

it)
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that in the MarlmUa Stales, to the West o f the Peninsula, 
the law does not require ang such authority to render the act 
valid."1 But the adoption must not have been expressly 
forbidden by the husband, and must not have the effect of 
divesting an estate already vested in a third person.i * 3 4 A 
widow has implied authority from her husband to adopt 
even though her husband be a minor. Where a widow 
adopts there is a presumption that she has performed the 
duty from proper motives and the onus lies heavily on him 
who seeks to set aside the adoption on the ground of 
corrupt motive,8 An elder widow has the power to adopt a 
sou to her deceased husband without the consent of a 
younger widow, Sir Richard Couch said : • “ I t  would seem 
to be unjust to allow the elder widow to defeat the interest 
of the younger by an adoption against her wish. Rut on 
the other hand, if an adoption is regarded as the perform­
ance of a religious duty and a meritorious act to which the 
assent of the husband is to lie implied wherever he has 
not forbidden it, it would seem that the younger widow 
is bound to give her consent, being entitled to a due pro­
vision for her maintenance ; and if she refuses, the elder 
widow may adopt without i t /H

In the lira- In the Dravida country a Hindu widow may, without 
vida conn- h a v i n g  her husband's express permission, adopt a son to 

him, but she must be duly authorised hy h s  kindred to do 
so. In the case of an undivided family the requisite
authority to adopt must be sought within that family and
cannot be given by a single, separated and remote 
kinsman.8

i llttjti Ilalmnn ('hull Singh v. J-I.C.K. 181 p. 102 (1868).
Koouutr Ouinham Singh, 2 Knapp 5 The Collector of Madura v.
2 0 3  p. 221 (1834). Moottw Kanuilinga Sothupnthg,

1 Patel Vandramn Jekisan' v. 12 Moo I.A, 897 ; Sri Virada
Patel Manilal Cfiunilal', 15 Bom. Pvatajoa Raghumda Leo v. Sri
,565 (1800). Prato Tfidioro Pnttf/ Leo, 1 Mart,

3 Ibid. Oil (VC ) [1876],
t llahmahai v, ltadhabin, 5 Bum ,

<' 1' ‘ . \ ' ’ , ' ' ' , . 7'
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In Ravji Vinayakrav JaggannatA Shankarsett v, LuhA~ Adoption by
mihai' it was alleged that according to tbe Custom of the nnt0Ilsnred 
,, • y , °  , widows among

D m v a d n y a  caste an adoption by an untonsuved widow was Brahmans of
invalid. For the purpose of proving such custom the evi- 
deuce was tendered to the following effect: (i i that there 
had. been many instances of adoption in the caste and in 
every such case the adopting mother had undergone tonsure 
and that there had been no instance the other way; (ii) that 
the caste was divided in opinion as to the validity of the 
adoption, but that at a meeting of the caste it was declared 
by a large majority that the adoption was invalid. The 
Court refused to allow such evidence to he called, holding 
th a t11 it would merely prove what the court, in the absence 
of evidence to the contrary, would assume to be the ease, 
viz., that the widows of the caste usually or invariably 
followed the dictates of the Hindu ceremonial or religions 
Jaw, which ordains that widows shall shave their heads, 
and that it would prove nothing more ; and with regard to 
the opinion of the caste, that such opinion, even if expressed 
by a- majority at a caste meeting, as it would not of course 
be binding upon the Court, ought not to affect its judg­
m ent/’ The Court, however, held the adoption in the case 
as valid, as the widow, before taking part in the religious 
ceremonies requisite for adoption, consulted Shadrits as to 
whether she, while untonsured could properly do so, and 
according to the opinion of the latter she, having made 
certain expiatory gifts, was pronounced competent. Under 
such circumstances the Court could not hold her to be 
incompetent. Even if the 8/iastm  were of a different 
opinion, a Civil Court, " could not decide between 
conflicting opinions upon such a question of ecclesiastical 
etiquette.”

This case has laid down that if an adoption be performed 
with all the requisite rites, with the assistance of priests,... 
and in accordance with the opinions of the Shastm , the 1

1 11 Bom. 381 O.C. (1881).
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Court will uphold it, even against the opinions of other 
8hastris expressing or entertaining contrary views.

Datta In the last case Farran J., said that he should hesitate
iloviam. ]011g peforc holding that ail adoption is valid among 

Brahmans, even in Western India, without the performance 
of the essential religious rites.1 We have already observed 
that even Datta Tlomam, or oblation to fire, is not an 
essential ceremony even in the ease of three regenerate 
classes. Sir Thomas Strange says that the sacrifice to fire 
is important in a spiritual point of view, but it is so with 
regard to Brahmans only by whom the Datta llomam, with 
holy texts from the Vedas, can properly he performed. “The 
other classes, and particularly the Sudra, upon this, and 
other like occasions, perform an imitation of it, with texts 
from the Puranas. And even with regard to Brahmans, 
admitting their conception in favour of its spiritual benefit, 
it by no means follows that it is essential to the efficacy of 
the rite, for civil purposes; but the contrary is to be 
inferred; and the conclusion is that its validity, for 
these, consists generally in the consent of the necessary 
parties, the adopter having at the time no male issue, and 
the child to be received being witbin the legal age, and 
not being either an only or the eldest son of the giver; 
the prescribed ceremonies not being essential. Not that 
an, unlawful adoption is to be maintained ; but that a 
lawful one, actually made, is not to be set aside, for any 
informality that may have attended its solemnization.”4 

A full Bench of the Calcutta High Court has decided that 
amongst Sudras in Bengal no ceremonies in adoption are 
necessary: the giving and the taking of the child constitute 
a valid adoption.® The Madras High Court following this

1 Ibid p . 395. (P.H,) [18741 : S.C. 13 B.LJR,. SOI.
* Strange’s ' JfBndtt Law Vol. I, This was affirmed in appeal by the

pp. 96-97 ; see Dr. Jolly's Tagore Privy Council,' see ladeo-aft-m C'hqu'-
Law Lee ; (3883) p. 169. Ahrnm r. Behan- Lai Midlieh, 7

* JielMri Ttil VuJ,licit v. Indru• I. A. 24 (1 8 7 9 ):  s.c. 5 Cal 770 :
mam Chmcdhntni, 25 W. B. 28» s.c, 6. 0 L. B. 183,
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decision held that adoption by a Sudra widow under pollution 
was not invalid,1 As the females of the regenerate class labour 
under the same religious disability as the Sudras, the same 
Court in another ease3 laid down that in the event of au 
adoption by a female of the Brahman caste the performance 
of Datta ITomam was not essential. Following this ruling it 
was held that among Kshafcriyas in the Madras Presidency 
an adoption without religious ceremonies was valid.®
But in a snbsequen t  case a doubt was expressed as to 
the, correctness of the last case and it was held 'that 
Datta Homam was an essential ceremony in adoption 
among the Brahmans.4 A Full Bench, however, has held that 
the ceremony of D atta Homam is not essential to the valid 
adoption among Brahmans in Southern India, when the 
adoptive father and son belong to the same gobra? In  a 
very recent ease where a Brahman after taking a boy in 
adoption died without performing Datta Homam which was 
solemnized by his widow after his death, it was held that 
the adoption was valid.6

A full Bench of the Allahabad High Court has held that Among Da-
in the case of Dakkani Brahmans the Datta, Homam khm Brall“

man!).
or any other religious ceremony is not recognized to give 
validity to the adoption of a brother’s son; the giving and 
taking of the child is sufficient for that purpose/ The 
parties were Dakbani Brahmans, whose family came from 
Poona about a hundred years ago into the Jaiaun District.
Stuart 0 . J., said: “ I t  thus appears that the parties in 
the ease are not bound by the law of adoption prevalent 
in Bengal or any part of Bengal, but being Marhattas, 
are entitled co have administered in their family relations

1 i ' ’/iuiigatkanniv, Raniu AltalaU, 4 Venkata v. Subhadni, 7 Mad.
5 M ad1, 358 (1881). 54.3 (1 8 8 3 ).

* V, \3ingainma y. Viiyamwi 8 Guniwlayyar v. Dorammi it 
Venkatat. ilarln, 4 M ad . H .C .R .  165 Mad. 5 (1884),
(1868). * Svibbaratjdr v. Suibammai, 21

* Glmalrw mala JPatti Maluulrri M ad. 491 (1898).
V. Httk-tamMla Patti MahaderLit At-mamm v, Madko Ritot All.

MU. 2) (188 i ) . 276 (S’.B .) [1884],
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thy law of adoption as cu rren t and practised  in th e  
M arhatta, S tates. So considered i t  is perfectly  clear to me 
th a t the fa c tu m  of adoption, as evidenced by the form 
of giving and ta k in g  w ithout any other ceremony, is all that 
is absolutely essential and th a t therefore th e  Ju d g e  is righ t 
in  upholding the  adoption in the present ease, in which 
th e  parties are of the same fam ily  or gotra. T may add th a t 
i t  appears from  the au thorities th a t a like practice of the 
law  of adoption is generally prevalent n o t only in the 
M arhatta  S tates b a t in W estern  Ind ia  generally and alsrt in 
some parts of South Ind ia .’ :

Gift of a son A  very curious point was raised in a very recent
b V ) Hindu Bom bay case.4 There the  question was w hether the adop-
conveit tion of a  R a jp u t was valid, whose natural m other was dead

and  whose natural fa ther had become a convert to  
M ahomedanism, and who was given in adoption by his 
uncle to whom the  natural fa th e r had given th e  necessary 
au thority . The C ourt held th a t  i t  was valid, as a  H indu 
fa th e r does not lose his capacity to give his son in  adoption 
by  reason of his conversion to M ahomedanism. B ut, 
does this hold good in th e  case of B rahm ans am ong 
w hom  th e  datta honiam ceremony is necessary? W ith  
reference to  th is point the C ourt observed as fo llow s:—
“ Adoption m ay be regarded as a  civil transaction
as well as a  religious ceremonial. I f  civilly the father 
is com petent to  give, be is equally com petent to  sanction 
th e  giving. W ere the parties here B rahm ans and not 
R ajpu ts , and  Datta Domain essential, then possibly the 
fa th e r after becoming a  M ahom edan could no t sanction his 
b ro ther to  be present a t the g iv in g  during th e  tlatta-homn, 
b u t the point does no t arise here. The question is reedly 
narrowed to th is I f  th e  fa th e r is not civilly de-ad, if 1

1 See 4 M a d . H . C . R . j>. 165 a n d  8 3  < 1 8 2 1 ).
Huebut Mao Mankur v. UattinD 3 &ham  Sing v. Jemtatwi, 25
J ia o  JB vlw an t S a o  M a n k u r  2 B<J>rr, Bom, 551 (1001).



f i) f  <SL!
ADOPTION. T>!)

lie is still the guardian of his son, why should he not be 
able to exercise his volition, and sanction his son being 
given in adoption according to the Hindu religion ? Use 
Ton is still a H indu: he is one who may he taken in adop­
tion. We see no reason why the adoption should not be 
treated as invalid/”1 On the basis of this ease it has been Adoption of 
held that a Hindu becoming a Brahnio can validly give Brahmdby& 
his son born while a Brahmo in adoption to a Hindu.1 2 * Hindu.

I t  should be noted tliat in the ease of Sudras many Adoption by 
restrictions to adoption are relaxed. As, for instance, the 
adoption of a Sudra boy, otherwise eligible, is permissible 
at any aye previous to Ms marriage as that of boys of the 
higher castes is at any age before investiture with the 
thread ( JJpamyana.y This holds good in Bengal,
Benares and Madras. In Western India even a married 
man with a son may he adopted.4 *

The rule of propinquity which forbids a Hindu to 
adopt a boy whose mother he could not have m arried- 
such as mother’s sister’s son6 * or a daughter s or a sister s 
sop8—does not apply to Sudras. Similarly the prohibition 
against adopt ing an only son or eldest son has no force

1 25 Bum. p. 555. 5 CMnm N a g a yya  v. Poda
* Kuenm Ku-mari B o y  v. Sn/ya- N a g a yya , 1 Mad., 62 (1875). Sec

ran jan  Da* 50 : Cal., 901) 0 0 3 )  : Bhcigw an •Singh v. j jh a g  warn Singh
s.c., 7 C.VV.N. 784. 26 I.A. 153. (1899) : 3.C. 3 C.W.N.

:i Kerv'MMtin v. Vims/, M i*  454: a C, 21 All. 412 s.c. 
hiimree, 1 S.D., Sel. Rep. 161 0 Expressly permitted by the
(1806) : .VsMt. -DMubh Do v. S h ts tra * . Vide Macn. II.L . Vet.
tfonec Hivbf; "> S.D. Sel. Rep. 50 I. p. 67. Narcda cited in Butt 
(1830) ; Banex Nitnulayr Bhola- Nil-; Strange’s H . L. Vol. 1. pp.
•hath .Dim, 9  S.D. Dedso&3 (1853). 83, 8 1 ; Dutt Mini . See, ii. 74, 93, 95

* M aje  I . A . M m b a lk a r  v. et seq. M tyew m ar L u l l  v. Misses- 
Ja ya va n tra v , 4 Bom. H: 0. XI., A. w a r B ayed  10 Cal., 6 8 8  (1884)
C.J. 191 (1867) ; Mhalmbai v. among Kayaohas of Bihar : Phundu 
Vilhtoba Aha n dap pa (iuhn: 7 v. Jangl Nath 15 A ll., 327 (1893)
Bom., H. O. It., App., 26 (1862); sister’s son among JJaggal* ;

M iih a ji KfUlmaji v, JLarl Jayaji • J a v a n  Lai v, Kalla Mull 28 Ail.,
8  Bom, 11.0,14., A.C.J., 07 (1871). 170 (1905)aimmg Par but Kurrns,
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among them.1 Nor are any ceremonies, besides giving 
and taking a child, necessary for the validity of a Sudra 
adoption.®

Adoption fey Restrictions regarding age and propinquity of the 
Regenerate child to be adopted and the performance of religious cere- 

monies are rigidly observed among the three regenerate 
classes. Their non-observance in certain Provinces is 
justified on the ground of custom or usage. We will now 
note some of these customs or exceptions to general rules.

Ago, According to Hindu text-writers a child must not be 
adopted whose age exceeds five years or upon whom the 
ceremony of tonsure has been performed in his natural 
family.3 But the decisions of the Sudder Dewany Adawlut 
are not uniform on the point. In two cases the Pundits 
gave the opinion that a boy exceeding five years in age 
could be adopted if the tonsure had not been performed in 
the natural family. In  two other eases it was broadly 
laid down that amongst the higher castes adoption is 
permissible at any age before investiture with the thread,*
In Madras the same rule lias been repeatedly laid down.8

Vide Maen. Vol. 2 p. 187. note. [1899] : s.c. 4 Shame, Notes p. 48.
(adoption of a daughter’s son), s.c. in H.C., 13 B.L.R., 401 (F .B .) 
ffopat- JVarhar Safi'otg v, Hawmaut * D atta Mima iv § 82 ; .Datta 
daneih Safray 8  Bon 273 (1878) '  Chand ii § 25. But see JCeernt- 
funong Ringaycts (who are members mrain v. Muut. Bholi-Mmee 1 
of the Sudm and net of Vuishya 8 . X). Sel. Rep. 161 ( 1806 ), 
class) daughter’s or sister’s son. Duttnlh Du v. Minute Bebee 5 S, D.

' MhaUabai v. Vithaba Khan- S e l Rep. 50(1830); Jta-M<e Bullaba- 
Mppa Gulue 7 Bom , H. C. R. A pp. hunt. Ohowdhvree v. Khhmpretl 
26 (1862). But see 'Mqmnioh Dauee 6  S. D. Sel'. Rep. 270 (219)
Chandef D\rii v. Bhagalmty Da,we [1838]; Ranee Nitmluy/) v. Shota- 
3  Cal. 443 (1878) which says that hath Dost 9 S. D, Beds. 553 (1853).
adoption of an only son is invalid in * Ramhruhore Arharja Chmo- 
Beugal and the prohibition applies dli'.iri v. Shoohinmoyue, Delia 
to Sv&ra* as well as to  the higher (.'househunt, S, D. Deeis. 229 (1859), 
classes. Jt.amva v . LhgantjmAa 19 affirmed on review S. D. Decis.
Bom. 428 (1894) among U ngayets, 485 ( 18 6 0 ): S.C. in P.C. 10 Moo. 
adoption of the only son is valid. I. A. 270 ( 1865 )  : 8  c. ; 3 W . It.

s D id r n m o r d  C h o w d h r a n i  v. 1ft (P.C).
B e U r M  MoMick, 5 Cal. 770. vine.) * M»>teo ■ V, M. Settovyuity, v

■®ff <SL
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In Viraraghnva v Ramalinga1 it has been laid down 
that according to the custom obtaining amongst Brahmans 
in Southern India, the adoption of a boy of the same gotra, 
after the upanayana ceremony has been performed, is 
valid. The usage in Pondicherry admits of adoption after 
the upanayana.* In Ttamaswami Jyen v. Viraragava Iyengar1 
it has been held that the restrictions against the adoption of 
one on whom the upanayana ceremony has been performed 
in his natural family is clearly directed to a ease where the 
gotra of adoption is different from that of the natural father 
of the boy adopted. In  Western India and Bombay there 
is practically no restriction of age. I t  is a settled fact 
now that in these provinces not only among Sudras, but 
among Brahmans also, even a married man may be adopted 
and it is immaterial whether he belongs to a different or to 
the same gotra as the adopter.4

The general rule of prohibited degrees based on Propinquity, 
incestuous theory is not observed, The rule of prohibited 
degrees is not observed universally by the three regenerate 
classes. In Mithiia the adoption of a sister’s son in the 
hritima form is valid.* In Southern India adoptions within 
the prohibited degrees are quite common even among the 
Brahmans. In Fayidinanda v. Appal a Pall Bench has
Sevagamy PCaoliiar, I Mad. Decis. Jha v Jlunnoman Butt Roy, G 
106 ; VgthU-ingo Muppauar v. Vgia- S. D. Set. Bep. 235 (192) [1837]. 
thanmal,6  Mad.43(1882); Pichuvay- See Bhug man, Singh v. Bhugwan 
■ yanv.Subhaggan, 13Mad. 128(1889). Singh, 26 I.A. 153 (1899): s. c.

1 9 Mad. 118 .(1883). 21 AH. 412: S,c. 3 C.W .N . 454,
* 1 Gibelin 94 cited in May lies adoption of mother’s sister’s son is

HJti. p. 151. void. Musnt. Lali v. MurUJDhur 10
* 8 Mad. Jur. 58 (1873). G.W.N. 730 (p. c.) [1906], adop-
* 4 Bom. H.C.B. A.C.J. 191(1867); tion of a sister’s sou among Mar-

8 Bom. H .C. it. A.G'.J. 67 (1871) ; waii Brahmans is not warranted by 
Sadanhiv Morcxhtar Ghate v Hari family custom and invalid according 
Mureshmr Ghate, 1 1  Bom. H.C.R. to the general Hindu Law. Baboo 
190 (1874); Laknhinappa v. Bam- Ran jit Singh v. Baboo Oblige 
am, 12 Bom. H.C.R. 364 (1875); Mtrala* Sing, 2 8 .D. Sel. Rep. 245
Dhurnm JDagu v. llamhr inline (315) [1887], a brother cannot be 
Chimneyi, 10 Bom. 10 (1885). adopted in Mithiia.

4 Chow dree Purmemir Butt f 9 Mad. 44 (188]),

31
: flap • 4
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held that the custom, which exists among Brahmans in 
Southern- India, of adopting a sister’s or daughter’s son is 
valid.1 The Court observed : “ Among Sudras the adoption 
of daughters’ and sisters’ sons has always obtained, and 
whether the Brahmans who settled in the south of India 
never recognized that such adoptions were prohibited in 
their case or whether they adopted the practice which they 
found prevalent among the people of the country in which 
they settled, we are satisfied that the practice of making 
such adoptions has prevailed among Brahmans in what 
are now the Southern districts of this Presidency from time 
immemorial.”4 Similarly by the custom of Malabar the 
adoption of a sister’s son among the Nambndri Brahmans 
is held to be sanctioned by the customary law of Malabar 
by a Pull Bench of the Madras High Court.8 In  MinahsM 
v. Ramanadaf which is also a Pull Bench case, the Court 
observed : “ Another objection is that, according to this rule, 
the adoption of a daughter’s son, of a sister’s son, and of a 
brother is not permitted, whilst according to usage it is 
permitted. In  the case of the two former, the special usage 
is referable to the ancient law of Puirika Putra ; and in 
the case of a brother if a special usage is proved, it may 
be referable to the ancient practice of regarding the eldest 
brother as a father. On this point, however, we do not 
consider it necessary to express any opinion in the absence 
of evidence as to usage. But these special cases do not seem 
to us to negative the applicability of the rule under con­
sideration as a general rule.’

Adoption of a son of the paternal uncle was held valid,5 
Adoption of a nephew was held to be legal if performed

1 A  decision to the contrary by * Eta»joli Math Vishm Earn.
Halloway J„ in Kammm-mal v. budri v. Eranjoli M ath Krishna n 
Jiala ram a Chariu, 1  Mad. H.C.B. Nambudri, 7 Mad. 3 {p.B ) [1883],
120 (1863) was based on a mis- * 11 Mad. 49 p. 55. (r.B ) [1880],
conception of the force of custom. 5 Yimyya v. Ifanumantn, 14
See Supra, Mad. 459 (1890).

■ 9 M ail. p . 53.
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by word of mouth alone.1 In  Kashmere the general 
principle amongst the Hindus is to adopt their younger 
brother.® The son of a wife’s brother may be adopted/
Similarly the adoption of the son of a maternal aunt’s 
daughter is not invalid.*

Amongst the Boftra Brahmans of the Northern districts Amongst 
of the North-Western Provinces there exists a valid and itl
legal custom in virtue of which a person of that caste the N.W.P, 
can adopt his sister’s son.5 Their Lordships referring 
to the Madras Full Dench cases observed : “ The
validity of such a custom by which a sister’s son may 
be adopted amongst Nambudri Brahmans in Malabar, 
and of a similar custom by which a daughter’s son may be 
adopted amongst the Brahmans of Tanjore, Trichinopoly 
and Tinnevelly have been judicially recognized by Full
Benches of the Madras High Court............The validity
of a custom by which amongst certain tribes of Brah­
mans in the Punjab, a sister’s son or a daughter’s 
son may be adopted has been judicially recognized by the 
Chief Court of the Punjab. (Sarkar’s Tagore Law L ee .:
1888 pp. 311-812.) That generally accepted rule of the 
Hindu law, which prohibits amongst the twice-born classes 
the adoption of a sister’s or daughter’s son, has been in 
many parts of India controlled and varied by custom or 
possibly never followed, may be gathered from the eases 
collected in the notes to paragraph 124 pages 187 and 188 
May tie’s ILL. 4th Edn.”

In Bombay it is a general rule amongst Brahmans, In Bomlmy. 
-Kshatriyas and Vaishyas, that they are absolutely prohibited 
from, and incapable of, adopting a daughter’s or sister’s son 
or son of any other woman whom they could not ma rry

1 Uuebut Huo Maukur v. Gonad- 15 (1881). 
rao B u tm n t llao Manltur 2 4 Venkata v. Sitbhudra, 7 Mu<l.

Bom. .83 p. 95 (1821). 518 (1883).
* Vide G olapcham to Sastri’s 1 L'kaio. Sxkh Hum v. I ’arbati,

Tagore Lee. (1888) p. 318. 1 1  A ll. 53.p, :>7. (185)1).
* SrinmvM v. ftaiitofi/a, 3 Mad.
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by reason of propinquity. The burden of proving special 
custom to the contrary amongst any members of these
three regenerate classes, prevalent either in their caste or
in a particular locality, lies upon him who avers the exis­
tence of that custom.1

A d o p tio n  Of An adoption of an only son is prohibited by the Shas-
I r & Z .  tras, and so is the adoption of an eldest son. But both m 

Madras and Allahabad such adoption is valid.* In a 
Calcutta case it was urged that an adoption of an eldest 
son was not legal inasmuch as he was an elder son and 
could not be legally adopted. The Court, however, said 
that there was no evidence to show that the adoptee was 
the eldest son of the family at the time of liis adoption, 
and precedents showed that the adoption of an elder sou 
though improper, was nevertheless not illegal.3 The 
Bombay High Court held the same view, i.e., the adoption 
of an only son though improper ŵ as not invalid if made.*
But since 1868 both the Calcutta and Bombay High 
Courts have held that such adoption is invalid and that 
even the doctrine of f a d i m  valet cannot be extended 
to such cases of adoption.5 This view has been approved of 
by the Bombay High Court in several eases5 and a bull

' Garni Karhar Safmy v. Urn- da-ppa, 7 Bum. H. C . It. App. 26 
mant Gmmh Sa/ray, 3 Bom. 273 (1862): Raja Vyankatrm Man-

11879) drav JSmbalkar v, Jaf/avanrav, 1
J Chinna (faundan v. Kumara Bom. H. 0. K. A. C. J . 191 0867),

Gavndan, 1 Mad. H.C.R. 54 (1862): 5 Baja Upendra hall Bay v,
s c 1 la d  Jur. 115 ; Jlamman Maui Pnnanna Matji, ! a.UK.
Teman v. Chiral, 2 All. 164 A.C. 221 (1868): S, c. 10 W.B. 347.
( f . b . ) [1879] Turner J., dissent- * Bhaihar Trimbak Acharya 
in" But Bee Tul-ihi Bum v . Mahaikv Barnjt, 6  Bom.
v. Behan Lai, U  All. 328 (F.B.) H. C. It. 0. 0 . J, 1 ; L *M -
[18891 map pa v. Jlamava, 12 Bom. 11,0.B.

* Serf-ram v. Dhnanoak Dham  364 ; llauguhn v. BhaglrathiUi,
Sahye., 1 Hay 260 (1862). See also 2 Bom. 377 p. 379 ■ SammeMam
JaymLe, Bam* v, Slbo Sunday v. S M r a m a j ^  0  Bon, 624 ,
Dame, Fulton 73 (1864). Aashibat v. Jutta, , Bom. 221.

4 Mhahabai v, Vithoba Khan-
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Bench lias laid down that the adoption of an only sou is 
absolutely invalid.1

As to whether a father having only two sons could 
properly give them both away in adoption it was held that 
the adoption would not be invalid though the sin would be 
not with the person receiving in adoption but with the 
father in thus giving away both of his sons and leaving 
himself childless.*

In  Cali Chumler Ckowdlmry v. Shib Chmder Bhadoorf Pahtk 1'ntra. 
it was urged that a palnk-putra is a good and valid adop­
tion amongst Sudras according to Hindu law. The Court 
held that there is but one form of adoption recognized by 
Hindu law books for the Bengal Provinces aud there is 
quoad that no distinction is made between different castes.4

As there must be a giving as well as receiving to Adoption q£ 
constitute a valid adoption, an orphan cannot be adopted.* an

Among Ooriya liajahs and Zemindars of Gan jam, who *<pj.0.Son- 
are Kshatriyas, the exequial rites are always performed by a B ra h m a n . 

Brahman official, who is permanently attached to the family 
and who is styled a “  pro-sou-Brahman.” 6

Besides Datlaka, Dwyamushyayana, aud Kriltma, a fourth Krituka son. 
speceis of subsidiary sou, viz., Kritaka, may be mentioned. A 
question arose in 1812 as to the competency of adoption 
by purchase. I t  was said that tha t form of adoption was 
sanctioned by usage iu Southern India, But a t the trial 
no sufficient evidence was produced to establish it. 'I he 
question was not determined as the case was compromised.
But the authorities both in Northern and Southern India

’ iVuman Baghupati Horn v. * Jtaleantrtw Bhaokar v. ■ liayn- 
Krithiiaja KrUhmji Bom, 14 Bom. bai, 6  Bom. H. C , It. 8 8  (1809); 
a 19 (f , b .) [1889]. Snbbahmmmal v . Ammakutti

* Huebut llaa Mankur v. (foe-ini- Annual, 2 Mad. H, 0 . B . 129 (18(H).
i do 2  Borr. 83. * See Marne’s H. 1.. p. 107,

» 1 1  Sevestre2(!5 (1870). Lakihmmmyana Bas'd. II, Mad.
1 Bhiiiriiui v. Taydpm Mad. 288 (1887).

Decis 1 2 1  11801)
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seemed to agree that the Krilaka form was obsolete in the 
present age.1

Appointment, The custom by which a Hindu father, in default of male 
of it, daughter issue, might appoint a daughter to be as a son or appoint 

^ h e r  to raise a son for him is now obsolete.2 The question 
came up before the Judicial Committee in Thakoor 
Jeebnat/i Sing v, The Court of Wards? Their Lordships 
observed : “ This appointment of a daughter may not be 
strictly an adoption but the text writers evidently refer to 
this custom, amongst others, as being obsolete. I t  is not 
necessary in this case to decide that this is so, although 
there certainly does not appear to have arisen in modern 
times any instance in the Courts where this custom has 
been considered. The custom is referred to in the ease of 
Nursing Narnia v. Mutton L all?  But supposing it 
exists, inasmuch as it breaks in upon the general rules of 
succession, wherever an heir claims to succeed by virtue of 
that rule he must bring himself very clearly within it.”
In this ease, ( according to their Lordships finding) 
there seems to be no sufficient authority for holding 
that a father may delegate the power to appoint. The 
rules as to the manner of appointment given in the 
old authorities point to the act of appointment proceeding 
personally from the father and there is nothing said about 
the father's power to delegate the appointment to his sons.
In this instance the appointment was not made by the 
father.®

Since an adopted son becomes for all purposes the son 
Privileges ^ot of Uie adoptive father, his rights and privileges, as to 
adopted son. inheritance from his adoptive parents and their relations,

1 Strange's Himlu Luw, Vol, 11 Tunr, Adoption. 
i>. UOetseg. * 2 1- A. 103 (1875): s, c. 13

1 Fide Sir Thomas Strange’s B.U R. 190: S-.0 . 25 W .lt. 409,
Hindu Law, vol. I 138. Sir Win. * W, It. le t  (18(11).
Macnagliteu Treatise on Hindu 6 See Malabar Customs Itlatwm.

•7̂ 5̂ ' -"c% x ....... .. * *  
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are-precisely the same as that of a legitimate natural kivn 
son. He succeeds not only lineally but collaterally to the 
inheritance of his relations by adoption.1 In Tteneowree- 
C h atterjee  v. V enom  Ih B anerjee% the Court has held that 

\ a son adopted by one wife becomes the son of all,, and
succeeds to their S trid /ia u , in the absence of’ daughters, 
just as a natural horn son will do, A Full Bench of the 
Calcutta High Court has laid down that an adopted son 
is entitled to inherit from his adoptive mother's relations 
in the same way as a son of her body. This ruling has 
been affirmed by the Judicial Committee on appeal.8'

An adopted sort, ( except a dw t/am m ltgayana  who may 
inherit in both natural and adoptive families ) loses all 
rights of inheritance in his natural fam ily; but in the 
adoptive family where by virtue of adoption he is appoint­
ed as heir, his right is permanent and absolute. An adoptive 
father cannot deprive his adopted son of his rights accord* 
ing to his pleasure or caprice by alienating the estate by 
an act in te r  v ivos  or by will to the detriment of the 
adopted son.

In the well-known ease in which Rajah Nabkissen 
gave by will the principal part of his property to his son 
born after adoption and deprived bis adopted son of his legi­
timate share, the Supreme Court after consulting all the 
principal Pundits held that, Rajah Nabkissen, after having

1 See the following eases’ :—  Jkiec? v. Juyyut Ki shore An/tarjei
Sumbfloo Chwidni Ctwimlhry v, 5 Cal. til5 (1879) : Pudrlo Kinnari 

Karaui Dihch 3 Knapp So (1835),;. Debt Ohmcdhmni v. The Covet of 
1 W. It. 25 ( *.e.) ; Lvkh.ee Noth Ward*, 8 1 A, 229 (1881.) : 9.0. 8 
May v, Skuntatoondree Beng. S.D. Cal. 302.
Deeis. ( 1858 ) p. 1863 ; KUhen 2 3 W.R. 49 (1865).
N ath  M a y  v. Tlu-rree G veh u l M a y  * U nia  S a n h a r M o itro  v. K a li 
Beng. S.I), Deeis ( 1859 ) p. 18 ; K a m i l  JU njum dar, 6 Cal,. 256 
|v o m  PerMiml v. M a s k - (r. n.) (1880) : s. c. 7 0. L .R. U 5 ;
hehari Bote Beng. S. D. Deeis. I l l  s ,c . in J . C . 10 LA. 138 (1883)c 
(1800) ; Ta ram oh nri B h u tta c h a  rjre 8 0 .19  Cal, 232 : s.C. 13 C.L .R, 
s\ K r ’t f a  M a ya s  B ah ia  it Wyman 379. .Sec Sham  K n a r  %, G a ya  
251 (1868 ) ;  Puddo Knmurce Bln, 1 A ll. m  (1876).
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adopted Copy mob an Deb as a soft, could not devise away 
his share of the estate from him, and therefore Gopymohan 
recovered from the Rajah Rajkissen ( son horn after adop­
tion) the half of the property. Macnaghten J., observed 
with reference to this point that an adopted son was ■ con­
sidered in the nature of a purchaser fo r  a valuable considera­
tion as he thereby lost his inheritance in his own natural 
family out of whom he was adopted/

In Sndanund Mahapaltur v. Bonomalee1 which came 
from Cuttack, and in which the adoptive father took 
a second son in adoption in the life-time of the first and by 
a will settled the hereditary property upon the second 
adopted son and disinherited the first son, the ( Quit held 
tha t the father could not so deprive the first son of all his 
rights.

The rule that an adopted son loses all rights in his 
natural family holds good only qua natural son. No doubt 
he ceases to be a member of his natural father’s family but 
retains his eonsanguinal sapind relationship to the family 
of his birth. He cannot therefore after adoption many 
any damsel in his natural family whom he could not have 
married before adoption.8 Nor can he adopt any one 
from his natural family, whom he could not have adopted, 
had he remained in the family.1 2 * 4

Ado ,n Two kinds of adoption are prevalent in Bareilly viz., the
Bareilly" Kevola and the Dm/amnshi/agana. By the first the adopted 

son becomes the son of the adopted father only and thus 
becomes uncjualified to offer oblations to the manes of his 
natural parents, or to share in their property j and that if 
any person bestows his only son under this form of

1 This case was decided about the * 1  Marshal 31 < (1883).
year 1800 or 1801 ami referred to in * See Dai taka Mimansa VI § 10.
f/encower Bye v. Tlumeotcer Bye Dattaka Chandrika TV § 8 .
2  Morley’s Dig- 188 ( 1818 ). See * Moottia Muodally v. Lpjton
also Macnaghten’s Consid era tions M ad. Deeis p. 117 (1858 ).
on Hindu law, pp . 228-230.
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adoption it would not be recognized by tho Bhastrm, but 
under the Dttsyamunity ay «ua form the adopted child re­
mained the child of his natural as well as bis adopting 
parents; and that an adoption of an eldest son or only 
son, iu this form, would be permitted by the 8/tadran.1 
In considering the question vu., whether an adoption 
by a widow after her husband’s death without any 
authority from him is valid in the zillah of Etawa, 
the Court observed : “ According to the native text-
writers it seems to be clear that the ancient law of 
Hindoostau required the authority of the husband ; but 
it is also clear that the strictness of that law has been, 
in many districts, relaxed or modified by local usage ; 
and the opinion of the Shastrn, as published in Mr.
Borrodaile’s Bombay Reports, is very strong to show 
that in the Marhatta States, to the West of the Penin­
sula, the law does not require any such authority to 
render the act valid. But tha t such relaxation has ex­
tended to this particular district is not in their Lord­
ship’s judgment established; on the contrary, the weight 
of authority is iu favour of the opposite conclusion ; the 
opinion of the Pundits of the Sudder Court, both in 
this .case and in the case of Shmnshere Mull (Appendix 
83) and that of the Pundit of the Provincial Court of 
Appeal of Benares in the latter, appearing to be entitled 
to more credit than those of the Pundits of the zillah 
and Provincial Courts of Etawah and Bareilly and of the 
City Court of Benares.”*

1 J ta ja h  f l u  ini ii it ( 'h u l l  S tu ff v. 2u3 at p. 20ii (tSB-O.
A'limn- (hi it d m  in Sint/, 2 Knapp 4 Ibid p.286*

U
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T M PAUTTBl f.TTY.

The general rale among Hindus is that an estate is 
divisible among the? heirs of the holder on his death; but 
an impartible estate is an exception to the rule.1 I t  is by 
nature indivisible and capable of enjoyment by only one 
member of the family at a time. Either by special law 
or custom, i t  always devolves entire to one heir. A Raj, 
a Principality, a State, or an ancient extensive zemindari 
may be mentioned as instances of impartible estates.

The reason why such estates are impartible seems to be 
because of the vastness of their area, the impracticability 
of their division and sub-division, ultimately tending to the 
extinction of the whole estate; and partly, also, to the fiscal 
inconvenience that would arise by the process of sub-divi­
sion. However, whatever may be the reasons for such 
estates being impartible, a uniform practice and a settled 
custom have arisen which make them indivisible and put 
them beyond the ordinary rule of law. I t  should be noted 
that, there is.no presumption of i m parti hi lity because an 
estate is large. . The custom of impartibility should he
proved in.every c a se ,.............

Primogeniture is the rule of descent of these impartible 
estates. The eldest son takes the whole estate, subject only 
to a charge of maintenance, sometimes called Bahooana, of 
the junior members of the family. These junior members 
are allowed a certain sum of money out of the revenues, 
and in some cases, lands yielding a certain income, by the

1 Tin: Secretary of State in Dntt Singh v. Maharaja Mohenhvr 
Council of India v. Kanuwlnr Singh, ft Mao. J. A. lfli p. 187 
Boyr Saha hr, 7 Moo. I. A 47ft (lSon), 
j,. 4 3 7  (1859) : Itahoo Utvrcsh

#
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ruler or holder of the estate for the time being. Such 
allowances correspond to appanages to younger members 
of powerful European families,

th e  customary rights to succession to such impartible 
estates seem to have been the subject of a Regulation in 
1793, via., Regulation XI of 1793, which provided that 
in the case of intestacy, notwithstanding such custom of 
primogeniture, these estates would devolve (when there 
is more than one heir) on all the heirs of the deceased 
holder, each heir succeeding to his respective share. This 
Regulation came into operation on the 1st of July, ] 794/ 
lhen, by a further Regulation, viz., Regulation X of 
1800, it was declared that the Regulation XI of 1793 would 
not operate in the Jungle Mahah of Midnapore and other 
districts and subsequently by Sec. 36 of Regulation X II of 
1805, estates or Mdhah in Cuttack were declared to retain 
their established usage of devolution to a single heir.

In  considering the question of im partiality  as pre­
vailing in India, we cannot pass over certain tenures where 
im partiality equally prevails. They, as a rule, go under 
the name of Service Tenures. Before the advent of the 
English, Military tenures were very common. The power­
ful chiefs, as in Europe so in India, held lands of the 
paramount power on the condition of attending the" .sove­
reign with a number of soldiers or a body of horsemen, 
whenever called upon to do so. Lands were also given 
to persons who were to hold certain mountainous passes 
to prevent the passage of enemies or wild elephants. 1

1 Sec. 2. Reg. X L  1793 runs shall leave two or more heirs, who,
thus “A fter the 1st of July. by the Maboinetlan or Hindu law.
1791, if  any ZmiaiAa <\ independent (swcording as the parties may be
TalooMar, or other actual pro- of the former or latter persuasion),
prietor o f land, shall die without may be respectively entitled to
a W ill,.or without having deelar- succeed to a portion of the landed
ed by a writing, or verbally, to property of the deceased, such
whom and in what maimer his persons shall succeed to. t j,e
or her landed property is to do- shares io which they may be so
volve after his or her demise, and entitled.”



!/:! HINDU clistosisi.

Those tenures are called G h a k o a h .  They exist even to 
this day. Watchmen got lands instead of money to 
perform the duties of policemen in villages. Such tenures 
are known as G fw w /d d a r is  in Bengal, F a ta n s  in Bombay 
and Kartuim in Madras. These Chowkidan tenures or 
Chakran lands are gradually being resumed and the village 
Ohowkidars are paid a salary. Besides these, we may 
mention J a g ir s  or S a r a n j a m ,  as they are called in Bombay.

Jagirs are estates given by the sovereign power to indi­
viduals for meritorious services. Ail such tenures bear 
the character of impartibility and descend to the person 
who discharges the services. In Madras there is a class 

. of impartible estates known as P o l l ia m s .  These as well
as I n a m  lands and lands dedicated to “Mutts” and Temples 
are properly included under impartible estates. The mode 
of descent of this class of lauds will be treated in the 
next chapter under “  Religious Endowments ”.

From old records of decided cases we find that most 
of the Rajes and Principalities were subjects of frequent 
and renewed litigation, in some cases litigation lasting over 
a period of sixty years, and coming up before the Judicial 
Committee about half a dozen times before final decision.
Among others we may mention the following Rajes as 
of considerable importance 

Tipperah Baj.1 
Tirhoot Raj.®
Bettiah Raj.*
Hunsapore or Ilatwa Raj.4 1

1 Bamgungti Deo 't.Durga Mutwc Singh v, Maharaja Mabeshur 
■ fgbraj 1 S.IXSel, Bep. 270(1809); Singh G Moo. I.A, 104 (1855).
Varik into Drh Burmtmo v. Beer- * Bam  Vundun Singh v Malta- 

rb under Thahntr 12 Moo, I. A 523 rani Jaitaki K arr 29 Cal. 828
(1809) and other cases. (e. 0.) (1902) : S. 0. 7 C. W. N,

* Mttharaj KmVur Banded 57.
Singh v. M a h a r a ja h  Jloodur 1 Ha boo "Beer Berta\b Sabre v.
Singh B abadoor 7 S, 1). Set. llep. M aharaja B ajtm dcr P tritm h  
271 (1816); Baboo Gunesh B u tt Sahee 12 Moo. l.A. 1 (1867).

| 1 |  <SL
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jManblioom E state.1 
Boosting E sta te /
SIiivagunga Zemiridaii.®
Packet R a j/
Pactum Raj (in C'liota N a g p u r '/
B tiara Raj |
Ramghur Raj in Cliota N a g p u r .7 
Seoliur Raj (in Tirlioot)."
Pittapur Raj (in the Godaveri District.)/
Tan jure Raj'.10
Totapalli Estate (in Rajamundry).11 
Devarakota E state.1®
Vail nr Zemindari.15 
Tank.14

' -Rajah Hughonnath Singh v, Hint Hath Kmr v , Rabat) Rum
Rajah Tlnrreiiur Singh 7 S. I). Narayan Singh 9 B. I., Li. 27-1
Scl. Hep. 140. (1813). (18715).

* Ranee Hurwndree D'tbbea v, * The Colleetar a/ Ward* v.
Rajah BinkenMtlt Singh 3 S. D. lldjltnmar Den Ntnidan Singh •>
Decis. 339 (1817). B  U R . 310;/ (1871),

3 Kata in a Natch hir v . The * Sri Raja llaa Venkata Surya 
Raja of Shirtigunga 1) Moo. I. A, Mahipati Rama hrixhna Ran
533(1863) and several other cases. Bahadur v. Court of Wards 20
The latest being Muttuvaduga- I ,A . 83 (5893): 22 Mad. 3 8 3 :3
nttdha Tovar v. Rert&wmi alias C .W .N . 415,
Cdayana T e w  23 1. A . 128 1,1 The Rad India Co. v. Kama-
(1896). r/tre Boyr Sahibtt 7 Moo, 1. A . 176

1 Ann ml Tad Singh Den v. (18 59 ): I W .ll, (P.C.) 42.
Maliantja Dhiraj Gvrrood, Nth "  Sri Rajah Ycnumnlla (favnri-
rayun I)ro, Bahadur 5 Moo. I. A, th rum mo Darn V. Sri Rajah 
82 (1850) ; Nil money Singh Deo Yrnttntvin Ra ma ndoru. Darn 0 

y./Iingan Lad Singh Dm 5 Cal. Mad. H.C. 1:1. 93 (1870).
25(5 (1879). 13 Srimantu Raja ) a idagadda

3 Rajah t ’daya .Mitya Deb Mutikarjnm v. Sr-mantu Raja
v. Judah la /l Aditya Deb 8  I. J aria gad da Darya 17 I,A . 131
A. 248 (1881) : 9 . 0 . 8  Cal. 199. (1890),

" Raja Ruj) Singh v. Rani 13 Venkata Xara&intha Xaidn
Hamti and the Colleotur of Eta- V. Rhaxhyahariu .’Saida 22 Mad, 
wait U  1. A . 119 (1881). 538 (1899).

1 Maharanee Heeraimuth Knn- 14 Mnhnmmitl Afrtd Khan v.
cree v. Baboo Bunn Naraitt G hut am Karim. Khan 30 Cal.

Singh 15 W . R. (1871); Maha rani 813 (a . c.) [1903].
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Zemindari in Bhagulpore.1 
Patia Raj in Cuttack).8

Normal state The normal state of every Hindu family is joint, 
famU^'is ali<̂  w^erc there is no proof of division, the presumption
joint. is that the family is joint in food, worship and estate.8 An

impartible estate is, according to Hindu law, a joint 
family property and not a separate property, unless a 
custom to the contrary is shown.4 An ancestral estate, 
even though impartible, is not the separate or self-acquired 
estate of the single member upon whom it devolves so 
long as the family continues joint.8 The impartibility 
of property does not per se destroy its nature as joint family 
property or render it the separate estate of the last holder, 
so as to destroy the right of another member of the joint 
family to succeed to it upon the death of the former in 
preference to those who would be his heirs if the property 
were separate.® “ The rule upon this subject” observed 
their Lordships “ was stated in the Skivagunga case.1 I t  is 
there said : ‘The Zemindari is admitted to be in the
nature of ft principality—impartible and capable of enjoy­
ment by only one member of the family at a time. But 
whatever suggestions of a special custom of descent may 
heretofore have been made ( and there are traces of such 
in the proceedings), the rule of succession to it is now

1 Minot: Malm ran i v. Beni Pernod Singh v. Doori/a Kmwari
Pcrxhad M ai-1 S.D  Bel. Rep t>2 4 Cal. IPO (1878),; Rajah Yatm*

(79) [1825]. mu hi Yeultuyamah v. ltajnb Yunu.
* ffojml Prasad .Ukaktrt- v. timla Jlnou/iia I "unhrhio.rn 13 

Rajah. Ikhbtja Singh Dub 9 C. W. Moo, I.A. 333 (1870) ; PeHascmi 
N . 330 (1904). v. Pvriamm 5 I.A . 61 <.1878).

3 JVeelhido Deb Bnn/miiu v. Hum ■< Rajah Ituj) Singh v. Rani
('bunder Thukur, 12 Moo. I.A. 523 liaixni and the Coll rut or of 
(1869). Ehitr„h 11 I. A, 11!) (188!): s.c 7

4 /Ibitwani Glmlam v. Duorg/ A ll. 1 ; CJiowrlhry ( ‘hintamnn,
Auori 5 AU. 542(1883). Sec also Singh v. Muxs*, A'owlnkho Kon- 
Katamn Yairhier v. Rajah Mont- it-ai-i 2 I.A . 263 (1875).
t»<> Vijtiija 9 Moo. I.A . .">39 (1863)-; 6 Doonja J'ursa<h1Sivg/i v. Doorget
RamatuMemh Annual, v. Sira- iyimwari 4 Cal. 190 (p.C.j [1878]; 
u a nth a Pi rlimit Setfmra gar, 14 1 9 Moo, I.A. 588.
Moo. I.A, 570 (1872) ; Duurga
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admitted to be that of general Hindu law prevalent in 
that part of India, with sncli qualifications only as flow 
from the impartible character of the subject, Hence, if 
the Zemindar, at the time of his death, and his nephews, 
were members of an undivided Hindu family, and the 
Zemindari, though impartible, was part of the common 
family property, one of the nephews was entitled to succeed 
to it on the death of bis uncle. If, on the other hand, the 
Zemindar at the time of his death was separate in estate 
from his brother’s family, the Zemindari ought to have 
passed to one of his widows and, failing his widows, 
to a daughter or descendant of a daughter, preferably to 
nephews ; following the course of succession which the 
lew prescribes for separate estate. These propositions 
are incontestable ; but- Gouri Vallabha Taver’s widows 
and daughters have advanced a third, which is one of the 
principal matters in question in this appeal. It is, that 
even if the last zemindar continued to be generally un­
divided in estate with bis brother’s family, this zemindari 
was his self-acquired and separate property’.” 1 The same 
rule was laid down by their Lordships in the ease of 
Periasami v. Periasami?

Im partiality of a Raj does not render it inalienable Inalienabi- 
as a matter of law. Its inalienability depends upon I'mpartiWe 
family custom which must be proved.8 Or in other words, estate, 
inalienability, like impartibility, is a special independent 
incident which lies outside the ordinary Hindu law aud 
can only attach to an impartible estate by family custom 
and cannot be deduced from a theory of dormant co- 
ownership.4 Alienation by the proprietor of an impartible

1 Doorga Pernod Singh v. II (18711). 8 ti& A/mnd Lull Singh
Doort/a Aonwai'i, t Cal. 201. v, Maharaja (/orhid jYaraith Deo

* 5 1.A. (11(1878): 3.C.1 Mad. 312. 5 Moo. I.A. 82 (1850).
* Vide JPeet-um, Raj case'-'; Majuh * Siranabratmin-io v, Krinhnant-

tJhiya Adilya Deb v. Judith Lai mol 18 Man. 287 (1891) ; Mtrj/al
Aclitya Deb 8  I.A , 218(1881): 9 .0 . Singh .v. Jal Singh 23 I .A .  137
8  Cal. 19!) (P. C.) : 8 . C. in Cal. (1886) : S.C. 19 All. 1.
t(, O. 5 Cal. 113 : I Shorn© Notes



Raj, which is inalienable by custom is valid if made for 
legal necessity; and bis successor tvho tabes the Raj by 
right of survivorship is, under the Mitakshara law, liable 
for the debts, proved to have been contracted for legal 
necessity.1

Where, by virtue of a custom, an ancestral immoveable 
property is not partible among the members of a joint- 
family governed by the Mitakshara, but descends from 
the father to his eldest son, the father cannot alienate 
such property without the concurrence of his son, unless 
such alienation is justified by family necessity,*

liani Sartaj In Rani Sartaj K uan’s case, the point for deterrm-
Aiu m  # paw , . ■'

nation was whether a gift of certain villages by the 
Rajah in favour of his younger wife, without the consent 
of his son, was valid. The villages in question were a 
part of the ancestral Raj, which was governed by the Mitak- 
shara law in all other respects, except that, hy custom, it 
was impartible, and descendible to a single heir by the 
rule of primogeniture. The Judicial Committee held that 
in order to render the Rajah’s gift invalid, as made 
without, the consent of his son, it must be shewn that the 
Rajah’s power of alienation was excluded by the custom 
or by the nature of the tenure. Their Lordships said that 
“ the eldest son, where the Mitakshara law prevails, and 
there is the custom of primogeniture, does wot become a co- 
sharer with his father in the estate ; the inalienability of the 
estate depends upon custom which must be proved, or it 
may be in some cases upon the nature of the tenure.” 5

In the same case the Judicial Committee made certain 
observations, with reference to the nature of the evidence

1 O'ujmI Mrawtl Bkakttf v. * Per Sir Richard Couch in Maui 
Hayhumith Deb 32 Cal. 158 (P, 0 .) Sartaj Jfoari v. Haiti Deoraj 15 I.
[190-4], A, 5,1 p. 65 (18 8 7); 3 . c . 10 All.

» 'Hajah H am  Sara in Singh 272; sec also 18 B. L.R. 445 which
Pedum Shiff/ 11 B.li.R. 397 ; s.c. was followed in the above case.
2 0  W.K. 189 (1*73),

i  - ' -'!/■ ■■ -V. -to/ to/to to. to,"to :‘ ///toto/to/, to'//. / to/to.toto///̂ : // ■./-;.//,

§ : - /  ' / :
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necessary to prove a custom of inalienability, which 
should be noticed. Their Lordships said : “ The fact that
there is no evidence of a sale of any portion of the estate 
is in the Plaintiff’s favour, but this is not sufficient The 
absence of evidence of an alienation without any evidence 
of facts which jvould make it  probable th a t an alienation 
would have been made, cannot be accepted as a proof of 
a custom of inalienability.’’1 Where the custom of inalien­
ability is established, any alienation by the holder of an 
impartible estate will be regarded as invalid.'

The principle laid down in Rani Sarlaj Kaari’s case 
has been followed in other provinces, and this case has 
become the leading ease on the subject. In  pursuance 
of this ruling the Allahabad High Court in a later 
case'* lias held that if amongst Hindus, governed by 
the law of: the Mitakshara, a Raj happens to be imparti­
ble and governed by the rule of primogeniture, it does not 
therefore follow that, it is inalienable. The condition of 
inalienability depends upon special custom or, in some 
cases, upon the special tenure of the Raj, and must be 
clearly proved.

Prior to the year 1889, and as far back as 1822, a series w ,y- K-uuri 
of decisions established a custom of inalienability of im- fo llo w ed  in 

partible estates in the Madras Presidency. But a departure presidency, 
from these old decisions was first made in the ease of 
Beresford v. RamasabbaA In  this ease the holder of an 
impartible zemindar!, governed by the law of primogeniture, 
and having a son executed a mining lease of the part of 
the zemindars for a period of twenty years. The Madras 
High Court following the Sarlaj Knari’s case, held that 
the lease was not invalid as against the grantor’s minor 
son, and the person to whom the Court of W ards granted 
certain mining rights on the same land. The learned

15 I. A. (id. * ] tiij) Singh v, Pirhhu V<ieai/t
* Siiauitbramuirt Snicker v . Smf/h 20 All. 537 (1898).

K rM m m m allS  Mad, 287 (189-0, * 13 Mad. 197 (188®),
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Judges said they were bound by the. decision of the Privy 
Council and overruled the old decisions, which were based 
“ upon the construction of Regulation XX V of 18 0:1 and, 
afterwards upon the rights of the members of an undivided 
family under tlie Mitakshara law." The Privy Council 
in a very recent ease1 has finally settled the point, holding 
that an impartible zemindari is not inalienable by Will or 
otherwise by virtue only of its impartibility, and in the 
absence of proof of some special family custom or tenure 
attaching to the zemindari and having that effect. I t 
was contended before their Lords)]ips tha t Sartaj Knari’s 
ease was not binding in the Madras Presidency and that 
a long course of decisions had established a custom of 
inalienability. The Judicial Committee examined a 
number of cases .and after carefully considering them held 
that the ruling in Sartaj Kuan  was applicable to the 
zemindaris in the Presidency of Madras.

In Venkata Nammha Naiilu v. Bimh/jakartu Naidv* the 
Madras High Court, following the Judicial Committee’s 
decision in the above ease, has laid down that the sons of 
the present holder of an impartible estate have no locus 
danfU to question the acts of their father.

In provinces where the Bengal school prevails, a holder 
of an ancestral impartible estate with descent by the rule 
of primogeniture can, without the consent of his sons, sell, 
give or pledge the estate, and, by Will, prevent, alter or 
affect their succession to such property.

Rule of sue Where the impartibility of a Raj had its origin, not in 
cession to an any custom, family or local, but in the peculiar character 
tapartibk ' ” of the Raj itself, and which by its very nature was in­

divisible, the nature of the Raj would not exclude from 
inheritance any persons of either sex, if without physical

' Sri llajuhltao i'ti it hat a Sn rya 2 6 1. A. 83 (1899): s.O. 22 Mad.

.!fahijMti Hama Mrhhiia Itao. 383: S, c. 3 0. W. N 415.

Bahadur -: Court of Ward* » 22 Mad . 538 (1899).
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or intellectual iulmnity.1 Hut where the right of succes­
sion to a Raj depends upon the custom which regulates 
the devolution of the Raj, the true question as between 
rival claimants is : Which of them is favoured by the custom 
as known to the public functionaries of the district, as 
recognized by the family itself of the late Rajah and as 
established by precedents ? *

On the question as to the extent to which property of 
t he nature of an impartible Raj is excepted from the gene­
ra! law by a special rule of succession entitling the eldest 
of the next of kin to take solely, it has been held that 
such a usage does not interfere with the general rules of 
succession further than to vest the possession and the en­
joyment of the corpus of the whole estate in a single 
member of the family, subject to the legal incidents attached 
to it as the heritage of an undivided family. The unity 
of the family right to the heritage is not severed any 
more than by the succession of coparceners to partible pro­
perty ; but the mode of its beneficial enjoyment is different.
Instead of several members of the family holding the pro­
perty in common, one takes it in its entirety, and the com­
mon law rights of others who would be coparceners of 
partible property, are reduced to rights of survivorship to 
the possession of the whole, dependent upon the same 
contingency as the rights of survivorship of coparceners 

hi to the undivided share of each j and to a provision 
for maintenance in lieu of co-parcenary shares.®

The sound rule to lay down with respect to undivided 
or impartible ancestral property is, that all the members 
of tire family who, in the way pointed out, are entitled to 
unity of possession and community of interest, according 
t<> the law of partition, are co-heirs, irrespectively of their

1 .!tuhu ranee flremnmth Km- 8 Sri llajuh Ytmmiula ffamri- 
rrrr v Jiahoo Jiurm Xu ruin Stn/jlt tleramma Gant y. Sri llajuh- Ye- 
13 W, R. 375 (1871) per Mark by nkmitM ll-itnm itt/ora Guru tj Mail.
J . H. C, II. 93 (1870).

* Ibid.
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degrees of agnate relationship to each other, ami that oh 
the death of one of them leaving a widow and no near 
“Sapmdas” in the male line, the family heritage both 
partible and impartible, passes to the survivors or survivor 
to the exclusion of the widow. But when her husband was 
the last sovereign, the widow's position as heir, relati vely to 
his other undivided kinsmen, is similar to her position with 
respect to his divided or self and separately acquired 
property.1

The question whether an estate is subject to the ordi­
nary Hindu law of succession, or descends according to the 
rule of primogeniture must he decided in each ease ac­
cording to the evidence given in it.* In determining the 
right of succession to au impartible estate the class of 
kindred from whom a single heir is to be -selected should 
he first ascertained. Next, it should be seen whether 
family custom or Kn/acAar discloses a special rule of 
selection, and, in default of such custom, seniority of age 
constitutes a title by descent to impartible estate by 
analogy to general Hindu law.8 When an impartible 
property, governed by the IMilakshara, passes by survivor­
ship from one line to another, it devolves not necessarily 
op the coparcener nearest in blood but on the nearer 
coparcener of the senior line.4 When an estate is imparti­
ble, it is enjoyed in a different mode from that prescribed 
by the ordinary Hindu law ; but the inheritance is toibe 
traced by the same mode, unless some further family custom 
exists beyond the custom of impartibility.*

1 ib ill. 1 Jviiehi, i'ln'ii JltuKjappn Koloh-
* Srimantu linjti YaMugtttlaa 7<u, Tluthi f 'l/ni/nr v. A'urfii Kuhjtnta 

Malikarj&m t . Srimcmtu lltrja ItaHguppu, KaUaku Thohr I day nr 
Yarltujadiht It nrg«- 17 1. A. 1® Cl Mad. 5(12 (1901).
(1 8 9 0 ). 5 Mu11 ,i mdtti/tt im it ftn Term- v.

*■ Snbm»tanyn- Pumlgu Chok/tn Prrhtm-mi 23 1 A. 128 p. ]H7,
Tahirar v. Sira Subrnininiija (1 8 0 0 ).
Pitta 17 M ail. 310  (1891).

' . • F _
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Where, by the usage of the country and family of 
parties claiming certain prerogatives and property, it was 
customary that such should Vest in the senior male of a 
particular branch of the family, the court held that a 
testamentary disposition in favour of any other member of 
the family was void and of no effect.1 \ \  here, in consequence 
of a suit for partition of the entire family property, a 
portion of the property is divided, but the remaining 
portion is declared impartible, the family retrains undivided 
in respect, to the latter portion.”

The right of the eldest among the males to inherit real rrimogeni- 
estatc or dignity is called Primogeniture. This right was uu" 
not acknowledged by the Romans among whom sons and 
daughters all shared equally the property of their parents.
In continental countries it exists in a modified form only, if 
at all.® Amongst Hindus in India succession in consequence 
of primogeniture seems to he the rule only in the ease of 
large zemindaris and estates which partake of the nature 
of principalities.1 * * 4 By the ancient custom of the family 
an impartible zemiudari may descend to the eldest son 
only, other sous getting maintenance for life.6 An 
estate may not be a Raj nor a Pulliam, yet a custom of

1 Maloxiu.rry A'mcifugom llama Katina Xairhier v llajnh Mutton
Wvrma Rajah v, Mimthora.hu] I ijuya Rugamidhu Rodim 9 Moo.

Ktnvilai/oin Rama M'urma Rajah I. A. 539 (1883): Ramalahnhmi
l Mad. Dacia 509 (1895). A mmol v. Sirunantha 14 Moo,

* Maltika.rja.ua Praxaila Yaidu l.A . 570 (1879); Rajah Yann~
v. Durga Prmatla .Yaiilv 17 Mac!. mala. Vuikai/umi/i v. Rajah Y, Jl.
302 (1893), Va nkondora 13 Moo. I.A . 333

* Eyre and Lloyds' llightr of (1870) ; Periammi v. Pm-him mi
PriimigfiUiurr ami Siirra.i.iinH. 5 l.A . ill (1878) ; tk/ikoor I*hn

1 (ritriimdkwaja Pm-M-d- V. Sing It v. Jlithl.ro Singh 11 I. A.
Siqx'.nindhwrija Promt A 23 A ll. 37 135 p. 115 (1881).
l*.0 . (1900); lihujaiitjmr v. Main- 5 Lull Mu nee Kotmiourie v. llajah
jirav 6  Bom, H. C. It. 1 0 1  (1808). .Ynwyrnaruin 0 '8 . D. SeL Hep.
Rhawaai (ih ulam v Dm Raj Kuari 255(319) [18391 : Thnhoorai t hni-
5 All. 542 (1883): 8.0, in P. C. 15 tnnlharcr Singh r. Tkakoorai
l. A. 51 (1887) : S. 0 . 10 All. 272 : ’Makdkarrc Singh 0 8. D. Sel.
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descent according to tlie law of primogeniture may exist 
by Knlaohar or family custom.1 But in the case of petty 
Hindu family a custom of primogeniture ie . the eldest 
son alone succeeding to the estate and other sons being 
entitled to maintenance only, cannot be supported.11 The 
question whether an estate is subject to the ordinary 
Hindu law of succession or descends according to the rule 
of primogeniture, must be decided in each ease according 
to the evidence giveu in it.3

tuwui prime- By lineal primogeniture is meant a, '‘continual descent 
to the eldest member of the eldest branch in exclusion 
of nearer members of younger branches.” Thus, in the event 
of an eldest sou dying before bis father, and leaving a 
son, the latter, surviving his grandfather, shall succeed 
to the prejudice of the other sons of the Rajali.* The 
only alternative to lineal primogeniture is primogeniture 
by proximity of degree and among those who are equal 
in proximity the elder line is to he preferred.5

Rep. 260 (025) [1830]; lino J)n» Mahupatra, Si Cal. 0 (130!) ;
(.{dub Singh v. Rtw 0<>mmo Yarlagadda Mt/Hhurju.na v. K 
Singh N.W.P. Docis. 205 (1859); Durga, IT I. A. 131 (1890); s. e. 15 
Aiittitd Lai Singh Deo v. Malta- Mad. 406.
raja iJhiraj (lumood jSitrrttfan 3 Btxsrantrae Kidingappa v.
Deo Bahtidur 5 Moo. l.A. 83 Mantapjm Kiddingappa, .1 Beni.
(1850) : s. c. in the Lower Court H.C.R. App, 42 (1805).
11 8. D. Set. Hop. 282 (1840); 3 Srimaittu Midlikaejtni v. Sri-
Baboo Beef PerUtb Sethce v, vmntu Dunya 17 I. A. 181 (1890).
Malta rajah. Ihtjrnder Pertab Suhre Followed in Kaehi Kaliga.ua It.
12 Moo. I .A . 1 (1367); liahoo K .d, Udatjae v. Knelt i Y. II. K,
(runenh IhtH Singh v. Maharajah T. Udaipur 28 Mad. 508 (r, 0.)
Moltr.th a e Singh (i Moo. I. A. 1(54 [130.51 ; 10 O .W .N. 95 : S. C. 2 C. L
(1855); M tr Pal Singh y. ,hu J , 231.
Pal Singh 13 AIL. 3 (P. C.) [189(1]. 4 Lull Manner K m t m c u r i  v.

1 Chowdhrtj f'/iintamnn Singh llttjah Xrmyr/ttt min <1 H. 1). Sol. 
v. Mtt.txf, JYinrMt/iv Koimiiri 2 Rep. 255 (819): [1839] ; Baumt
1. A. 263 (1875) : S. O. 1 Cal. 153 : I'rju-n Singh, v. Ihtwwt. Glutntt'wm
21 W. 11. 2.53 : a.C. in H. C. 20 Singh 5 Moo. 1. A. 169 (18.51).
W. It. 247 ; Jlaieut Irjitn. Singh Mahetsh thunder Il/ttil v. Saint l 
v. liawvt Ghunsiam Singh 5 Moo, ghtnt l)hal 29 1. A. 62 (1901) ;

' l .A.  169 (1851); Shyttmuntt nd S.O. 29 Cal. 343 : S.C. (i C/W.N. 159.
Das Mohapatra v. llama Kant a “ Muhammad Imam A lt Khan
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Among others the Mowing may be mentioned as 
the estates where primogeniture prevails :—Purgunnah 
Palaoon in Chat a 'Nag pore Rung-pur zemiiuliiri ;a
I'urgunnah Raipur in Manbluiom ;3 Ilatwa •* Bettiah 
Zemindar! df Koocdieysur in Meerut JBaswan family 
of Juts in Aliglmr ;T Dhalhhoom Estate ;8 Chicfship 
ol Tank in Per* Ismail Khan j* in the district ' of 
Cuttack in Orissa ;10 Zemindar! of Pnehete.11 And the 
following, where the rule of primogeniture has not been 
established :—Talook Sunkra in Bhagulpove ;la Talook 
Majbonli in l ih a g u lp u rJ h a jp n r  in M eerut;14 Zemindari 
in Mymensingh.'8

The term gadinushini employed in the N. W. Provinces GadinasMm. 
is used in the same sense as primogeniture in Bengal or other

v. Savdiu I  finikin Klutti 2 C. W. “ Mohrsh Chntider M a i  v,
N. 737 r. c . 26 Oat. 90 (r. c. Satmighan D M  29 I. A. 62(1901):

29 Cal. 343 : 0 C.W X. 459.
' Thahuoml Chut/ urdhara * Sardar Muhammad Afzul 

Siitt/h v. ThakuOrai, Tdhltdhanr Khan v. Xaiouh Wmlam Kasim 
Singh 6  8 . D. Set. Rep. 260 (325) Khan 30 I, A, 190 (1903): 30 
{1839]. Cal. 140: 8 .C.W .N. 81.

Moohmd Drh Ilaihut v, liana 10 Shyamanuml lias JfahajMitra 
JHssesmreo 9 S. D. Decis 159 v, Itamahanta Das Mahapatra 
(1853>- 32 Cal. 6 (1901).

* Rajah Hugh no nath Singh v. 11 Maharajah Gurun,train Deo 
Rajah Hurrihur Singh 7 S. D. v. Am/nd Lai Singh 6  S. 19. Sel. 
s ®h Kep. 146 (1843). Hep. 282 (1840).

* Mentioned in 8  Sovestre 291 14 Musst-. Shea Stmndooree
(1865) re Ilajah Rajlsristo Singh v. Pint far Singh 2 1  W . R. A. 9  

Primogeniture prevails in Hatwa (1872).
ami Bettiali. '* Am,-it Kail, Chumlhry v.

* Earn jVnndan Singh v. Malta- Gimri Xath Chawdhry 6 B .L . H. 
rani Jan hi. Ktwr 29 I. A. 178 232 (l». c .)  1 1 8 7 0 ]. ;
(1902) ; p. c . 7 C . W, iX. 57, “  Muhammad Ismail Khan

* H't0 Goltth Singh v. //an v. Fide,yat-nn-nUsu 3  A ll. 723
Oomrao Singh X. W. I ’. JDeeis 205 (1881),
(1859). is 2te llajah llujkrkto Singh 8

* Gamntdtumja Parslunl Sevestre 291 (1805). Jlajhishru 
Singh v. SajMmndhmja Pershad Singh v. Ilamjuy Burma 
Singh 27 I, A. 238 (1900) ; 23 All, Mozoomdar 1 Cal. ’ l36 fp c )
37 : 5 C .W .N . 33. (1872).
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Provinces, Lord Hobhouse said : “ The .oilier remark is a
qno-o*estion that there is no necessary connection between 
gadiriashini and primogeniture. That may be so ; but it 
is impossible to read the evidence without seeing that the 
witness, on both sides treat the two as identical, or the 
former ns proving the latter. Not a single question is 
put to any witness who has affirmed or denied gadinasJimi 
for the purpose of disconnecting it  from primogenitnie.
I t  is clear that the Subordinate Judge had no suspicion 
that the evidence a p p l y i n g  to garUnaxlthn could be taken 
as not applying to. primogeniture. The first suggestion oi 
such a distinction comes from the High Court. Their 
Lordships think that when the witnesses affirm or deny 
gndinuihini, they mean to affirm or deny primogeniture ; 
and their constant identification of the two things show 
how closely they are connected in the minds of the families 
of that, part of the country. The custom of gadivasfrini 
has clearly an important bearing on that of priinogenitme 
though the connection between them may not be a neces­
sary one/’1

In another very recent, ease which mane reference to 
the foregoing case, the Judicial Committee discussed the 
oral evidence relating to the practice of gadinashini. From 
the statements' of witnesses who deposed to the effect 
that “ by gadiuaMni the practice of one person or the 
eldest son succeeding to the whole estate and the other 
sons getting maintenance” their Lordships gathered that 
“expression of this kind shewed the identification in the 
minds of witnesses of the right of sitting on the gadi 
with succession to the estate. i

Allegation of ln a claim to inheritance by a younger son in a family 
illegitim acy jn which primogeniture is admitted to be the rule, the 
primogeni-0* Court requires convincing proof of the illegitimacy of the 
tare. ■ ___ _____ _______________ _______ ________

• Nitr Pal Singh v. Jtd Pal * fil»rur«dhimja Prmad v. no 
Sinch 23 I A 147 <1800) : 8 . 0. 19 pdrundlmaja Prasad 28 All. 87 
All," 1 . ‘ (>>. O.) [ 10 0 0],
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elder brother in order to get him aside. In the absence 
of sncli proof, the claim of the younger was rejected.1

The eldest son who succeeds by virtue of the rule of Priority of 
primogeniture is the son who was born first by any of the tliat* of the 
wives and not the first born son of the senior or f in t  of
married wife.® In  a Madras ease the High Court after care­
fully considering all the authorities and texts on the point 
held, tha t “as regards the right of sons by different wives 
to inherit, whether in coparcenary or as sole heir (except 
perhaps the son of the first wife) the priority in point of 
time of their mothers' marriages has never been regarded 
when the wives were equal in caste and rank, and that 
the rule of primogeniture was and is the same in the 
ease of sons by several, wives, of equal caste and rank an 
in the ease of sons by one wife.”*

In  Bimainhhvu Animal v. Sivamutfia Perumal Scthu* 
rayar* the Judicial Committee laid down that the son of 
a wife married subsequently was entitled to an impartible 
zemindari in preference to the son of a wife married first, 
as by Hindu law priority of birth was not affected by the 
prior marriage with the senior wife. If a party rely 
upon a special custom of a family to take the succession 
to the zemindari out of the ordinary Hindu law such 
custom must be proved to be ancient and continuous.

In  a later case the Judicial Committee following the 
above case held tha t an elder-born son though of the 
junior wife is entitled to succeed to the father's estate 
in preference to the younger-born son of the elder wife,5

1 Malmnd Deb JSaekut v . Ranee latrar Ghorpade 5 Bom. H. C.
Biierseuree 9 S. IX JDecis. 159 B . 161 (1868).
(1853). 1 * 3 * Sitanamaya Perumal Setlnt-

3 Rajah Raghomth Singh v. rayar v. Matt* liamuUuga Sethn- 
Jlajah Hurveh ur Singh 7 S . D . Sol. rayar 3 Mad. H. C. E . 75 (1865).
Rep. (126) 146 [1843], Rawut ' 14 Moo. I. A 570 (1872) : SC.
Urjun Single v, Rawut Ghuimam 1 2  B, L , It. 396; sC . 17 W .R . 553.
Singh 5 Moo. I. A, 169 (1851) ; 3 Pcdda Itamappa Rayanimru
JBhvjantjrav bin Davalatmv Ghor• v, Bangari Seehamma Nayanimm 
pmfe v. 'Malnjirar bin Tiara• 8 |. A, 1 (1880): s. 0 ,2  Mild. 286,

I t
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bŷ cusTow, Sometimes again, according to custom, an impartible
according to estate descends to the sons according to priority in order 
mare/age°and rn8n’>age of their mothers. In  a very recent case1 
hot of birth. the Privy Council, agreeing with the concurrent findings 

of the lower courts, held that the custom was established 
to the effect that the defendant was entitled to succeed 
to an impartible estate (in the Madura district) lit pre­
ference to his half-brother, the plaintiff, by reason of 
In's mother having been married prior to the plaintiff's 
mother. The plaintiff in this case was senior in age 
to the defendant, but born of a wife who was married 
subsequent to the mother of the defendant. Further the 
mother of the defendant was a daughter of a zemindar, 
whereas the mother of the plaintiff was a daughter of 
an ordinary ryot.

Full brother In  the last Tipperah ease the Privy Council has 
to observed that the rule of "religious obligation and priority
thev‘ marks the brother of the whole blood as preferably heir

in succession to the estate of liis brother, oyer the brother 
of the half-blood only."*

brotbm™atC Where a Rajah succeeded to an impartible Raj as the
right. only legitimate son of tire last holder and died without

leaving any male issue, it. was held that his illegitimate 
brother was entitled to succeed under the Milakshara 
by survivorship. This was in the district of Cuttack.8 

females011 °f ^  female cannot inherit an impartible ancestral estate 
belonging to a joint Hindu family governed by the 
Mitakshara, where there are any male members of the 
family who are qualified to succeed as heirs. This is a 
rule of law and not dependent on custom. A custom

See Jatjdhh Bahadur v. Shea Chunder Thakoor 12 Moo I. A.
Perttib Singh 28 I . A. 100 (1901) : 523 p. 511 (1869).
8. 0. 23 All, 369, 3 Ilajah JogeiidraBhupatillmri

‘ Svnidamlingasuvuiii Kmnaya Chundnn Mdhapatra v. Nitga- 
Naihv.MatnaswmiiKamayd Naik mind Manztimh, 17 I. A. 128 
2 6  X. A . 55 (1899). (1890) : s. c. 18 Cal. 15),

• NceVkido pel> Bvrmmc v, Peer

■ jMfc: oc%vx __
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modifying the law must be a custom to admit females 
anti not a custom to exclude them.1 The case in which 
the above proposition was laid down was approved of by 
the Judicial Committee in Chomlhury Gldntamnn Singh v.
Mnsst. Nowlukho Konivart1 and their Lordships in Rajah 
Rnp Singh v. Rani Baimi* said of it that “ it was correctly 
decided and is a binding authority .”1 * * 4 * * 7

These cases uo doubt establish that a female cannot 
inherit an impartible ancestral estate, but there is no 
inconsistency between a custom of impartibility and the 
right of females to inherit an impartible estate. The 
Shivagunga case8 lias laid down that where an impartible 
estate Is a self-acquired and a separate property of 
the holder and the latter dies without any male issue, 
leaving a surviving daughter, the latter succeeds him 
in preference to his collateral heirs. The Privy Council 
in the latest Bettiah Ilaj ease held that there was not 
sufficient evidence of a custom to exclude females from 
inheritance affecting the Bettiah Raj. But their Lordships 
in considering the evidence on the question whether by the 
custom of this family females are excluded from inheritance- 
observed thus :— His (counsel’s) argument was that when 
once you admit a custom, as of impartibility, you are outside 
the common law, and it lies upon those, who maintain any 
particular right, as of females, to take by inheritance, to 
prove it. The answer to this argument lies on the surface.
‘Where a custom is proved to exist it supersedes the general 
Jaw, which, however, still regulates all outside the

1 Mtihara/u flint Nath Kocr v, OottrikatU Chotnlrg l 8. D. Sei.
Baboo Ham, Xara-tptn S in g h  !) B.L, Rep. 230 (310) f 1808 } ; Thi
It. 274 (1872): S. C, 17 W . it, widows of Rajah Xoi'au'ur Singh
316. v. Kooutoar Perth. Singh 4.

» 2  I. A, 263 11. 271) (1875) ; S. o. S. D. Sel. Rep. 57 (1823) ; Ranee
24 W . R . 255. Hurmtmdree Dibbeci v. Rajah

* LI 1. A, 149 p. 154, (1884) : S.O, Binhamath Singh'S S. D. Decis.
7  All. 1. 339 (1817).

1 tsee 3tm*t. Xuhuinwga IUbta t.  * Sue In fra  p. 1S9,
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custom.11 There is no .inconsistency between a custom of 
impaiTibility and the right of females to inherit, as may 
be illustrated by the well-known SMvagunga case and, 
therefore, the general law must prevail, unless i t  be proved 
that the custom extends to the exclusion of females/11* I t  
may be noted that the Privy Council agreeing with the High 
Court found that “ the present Bettiali Raj must be taken to 
have been the separate and self-acquired property of Bir 
Kishore Singh, though with all the incidents of the family 
tenure of the old estate as an impartible R aj/13

Properties purchased by the holder of an impartible 
estate out of his savings of the estate, would be his self- 
acquired estates and in the absence of any intention on his 
part to incorporate them, with the ancestral estate, their 
succession will follow the course of succession prescribed 
for separate estate.4

Buhooam The term Babooma signifies certain allowances granted
allowance. to the junior members of a family by way of maintenance 

when the estate or Raj descends to the eldest male heir 
according to the rule of primogeniture. The grant may 
be a landed property or some money allowance. Where the 
grant is a property in lieu of money-maintenance, it is 
generally subject to the proprietary rights of the grantor 
and to his ultimate claim as reversioner on the extinction of 
the grantee's descendants in the male line. The eldest son 
who succeeds to the gadi or Raj assumes the title of Rajah 
or Maharajah, and the younger male members are called 
either Baboos (as in Behar) or Thahoors (as in Tipperah) or 
Hakim , Kotimr, Lais (as in Ghota Nagpur) and so forth.
Hence it  is called Babooana. According to the family 
custom these younger members receive from the reigning 
Rajah grants for their maintenance. They have no power

1 Deb Mui'inimo v, [11)02] ; 8, c. 1 0. W, N , 5f ,
Decrchttudev Ththooe 1 2  Moo, J-0ul 8;, 1,
L A. 523, p, 512. (1869). 1 S r im tt i  H a d  P a r b d ti  Kilmai'l

s R a m  NtmdiAH Singh v. Janki Debt y , Jtigaii*  C h a ttie r  flh abd l 
Koef 20 Cal. 82b )>. 852 (c. <:.) 21) I, A. 82 p. 08 (1901 ),
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to alieuate such grants but to enjoy them as long’ as they 
live.1

The question of the Babooana grant by the Maharajah 
of Durbhunga came tip before (lie Privy Council in several 
eases.2 In  Maharajah Sir Ramenhioar Singh Bahadur v.
Baboo Jibendar Singh it  was decided that “ Babooana” 
lands arc alienable, subject to the proprietary righ t of the 
grantor and to his ultimate claim as reversioner on the 
extinction of the grantee’s descendants in the main line.
In  the last ease, ( Ramchunder Marmiri v. Mtuienhcar 
Singh) it has been farther held that a son of the grantee 
acquires an interest in such a property at his (the grantee's) 
death.

I n  a suit for maintenance, the plaintiff, as one of the Money pen- 

widows of the late Rajah of Gurli Kisbenpershad in fenuIy
Cuttack sued the defendant successor to her husband in 
the Raj for maintenance by a money-pension according to 
the usage of the family. The defendant admitted plaintiffs 
right to maintenance but pleaded that the family pensions 
were not paid in money hut by allotment of laud, and that 
the plaintiff had long been in possession and enjoyment 
of the same. But as the defendant failed to prove the 
allotment of lands, a money-pension was decreed to the 
plaintiff.8

The zeinindari of Shimgunga is an estate of great shimjuitjd 
value situate in the district of Madura in the Presidency case* 
of Madras. The zemindar' is said to have been created 
in the year 1730 by the then Nawab of the Carnatic in 
favour of one Shamvarm  on the extinction of whose

1 See T ip p e ra li  B a j case. H u u sa -  i> 0 .  VV. 56 / ( 1 9 0 5 ) ;  « / c .  32 
pore R a j case, Tirhoofc R a j case, ( M .  (183 ; Ham Chnmlna Min-toari, 
e tc . Sw grit u n d e r  F a m ily  C u s to m s. \.M nik«hm ar Sing It 10 C . W . N .

51 Bahaa (font Butt Singh v, 978 (1906).
Maharajah. MohesInirSmyh 6  Moo. * Ily a  I'liu&tlcni'Morv v, Bee bee
1.A..164 at, pp. 11)2,197; Mihimijak JJUhmninilutvi: I k  ye 12 S, j j ,
Sir Rttmwhwir Singh BtUuulnr v. 1 .‘eci- 196 (1856),
Jiaboo jibendar Singh Bah nit ut
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lineal descendants in 1801, it was treated as an escheat 
by the East India Company, which had then become pos­
sessed of the sovereign rights of the Nawab, and was 
granted by the Madras Government to a person called 
(among his many other names) Gowery Vallabha Taver. He 
had an elder brother, by name Oya Taver, who predeceased 
him, dying in 1815. Gowery Vallabha, who married seven 
wives died on the 19th July, 1829, without male issue 
but leaving three surviving widows, (of whom two were 
childless and one was en ciente a t the time of his death, 
and afterwards gave birth to a daughter); several daughters 
by his predeceased wives, a daughter’s son and three 
nephews, sous of his elder brother, Oya Taver. Litigation 
began in the year 1882, i. e., shortly after the death of the 
Gowery Vallabfia, among the various members of his family, 
and for a period of more than sixty years the title to 
the zemindari of Sliivagunga was the subject-matter 
of decisions in various courts.1 The final decision of the 
Privy Council in the case was given in the year 1896.

The decision reported in 9 Moo. I, A. 589 (1868) was 
the earliest case before the Judicial Committee. Therein 
it was held that the zemindari of Sliivagunga was in the 
nature of a Principality, impartible and capable of en­
joyment by only one member of the family at a time and 
tha t i t  was the self-acquired property of Gowery Vallabha,
Taver, the Istm irari Zemindar. That it had devolved, at his 
death without male issue and upon the subsequent death 
of his widows, upon his only surviving daughter Katama 
Nalchiar in preference to collateral heirs.

' K a ta m a  A T a M ia r  v . Thts Raja, appeal a  consolidated Judgm ent was 
t \ f  tSh tra tfunyah  9 Moo. I. A, 030 delivered by Sir Jam ' s W. OolvileJ 
(1863), s. e. 10 SevesU’c 172 (a) : Followed 9 Moo I. A . 539. Mutta -
S. o. on appeal from 8, D . A. a t  ■m dug,im tlk:i T rr.tr y, I 'a r iu ^ tm i  
M adras 7 Bevestre 1121 ; Shiran- alias Udat/titTi Tt/ottr 2$  I. A. 128 
m n a  Tv ear v. P v r itm u n l  5 I.A . 61 (18 Jill ; M alta  Fir Ita ju n -t.lk  t  '/bear
(1878) s. e . 1 Mad. 312( p . c. ) v.  l)>ra*inga Tocur 8 I, A. 99 
m in i  v..P eri a m  mi, 51. A .61 (1878); (1881).
£ In both these cases and another
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Oh Kata,no’s death her son claimed to be entitled in 
preference to D, the son of Katama’s sister, the eldest 
daughter of the Istimirari Zemindar. In  the litigation which 
ended in the year 1881 it was established that though the 
zemindari was impartible, Katama took by inheritance a 
limited estate in her father’s property and, on her death, it 
devolved not on her heir but on the heir of her father.1

On D’s death, Kalama’s son preferred a fresh claim to 
the zemindari. He maintained that the Istimirari zemindar 
was still the root of title and that he, being a grandson, was 
entitled to succeed in preference to I>’s son who was a 
great grandson. The defendant (D’s son) maintained that 
1) acquired full and complete ownership and became a 
fresh root, of title, so that the property descended to 
his son. Both the Courts below decided that the defen­
dant’s contention was right and the Judicial Committee 
concurred in the same view.

In Multuvaduganadka fever v. Periasamis their Lordships 
have held that an impartible estate, though it is by custom 
enjoyed in a different mode from that prescribed by the 
ordinary Hindu law, yet devolves by inheritance according 
to that law, unless the controlling custom applies specifically 
to the modes of devolution and not merely to the mode of 
enjoyment. There is no rule of law applicable to impartible 
estates that inheritance once obstructed is always obstructed, 
so tha t the root of title to an impartible estate is not the last 
full owner but the last established owner. The reversionary 
male heir who succeeds at lhe death of a daughter to the 
full estate transmits it to his own heir, to the exclusion of 
those claiming as nearer in succession to the daughter’s 
father.

The principle which the Shivagwiga case established Where it dole® 

was, tha t though, the zemindari was impartible, the daughter a^parate ae- 
took it  for the ordinary Hindu woman’s estate, and that quired estate.

1 See Mutta Vadvgamdha Temr (1881).
T» Downing Temr, 8  I, A. 99- * 23 T. A, 128 (1896),
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upon her death it devolved not on her heir, but on the heir 
of her father.1 This ease was observed upon and distin­
guished in 'Rajah Ynmmnla Tenhayctmah v, Rajah Yann• 
muln Booc/tia Vanhondoraj in which the subject of litigation 
was a Mansubdari Taluq held as Manstib, (i. a., on the 
feudal condition of supplying a certain number of armed 
peons to the paramount Government,) by a joint 
Hindu family. By the custom of the family the Taluq 
was impartible and descendible to a single heir. One of 
the members of the family took forcible possession of 
the Taluq and refused to pay the Zemindar’s revenue.
He was ousted from possession by the Zemindar with 
the aid of A, another member of the family, whom the 
Zemindar recognized and put in possession and afterwards 
entered into an agreement with him to pay the revenue.
There was no division of the family. I t  was hold that no 
forfeiture look place or new title accrued, so as to con­
stitute a separate acquired estate in A.

Hunsapore or We have already referred to the Hunsapore Itaj under 
Effect* E of fam ily  Customs, and stated that it is an Impartible Raj and 
confiscation its descent is subject to certain family custom and usage. As 
tion. reSn v  a  decision of the Privy Council pertaining to this Raj has 
major. laid down a very important principle in regard to impartible

estates confiscated and restored by Government to the former 
proprietor or his issue and heir, it is treated as a  leading 
case on the subject. The history of the ease is as follows 
In  the year 1767, P. the reigning Rajah of Hunsapore, 
having rebelled against the British Government, was expelled 
by force of arms and the Itaj was confiscated by Govern­
ment, who kept possession of the same for upwards of twenty 
years, and ultimately, in 1790, granted the Raj to C, a 
younger member of the family of F, on whom some years 
afterwards the Government conferred the title of Rajah.
Now the question was whether the Raj, under the cireum-

* See Muttumdvganadha TevaM * IS Moo I. A, 833 (1870). 
v. P r r ir m tm i,  231,' A. 12* (1896),

111 *SL
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stances had changed its character as an im partible estate.
The Judicial Committee held tha t although t h l  zemindari 
was to be treated as the self-acquired estate of C , yet, the 
grant being from the ruling power, it carried, (in the 
absence of evidence of the intention of the grantors to the 
contrary) the incidents of the family tenure as a Raj, as 
the Government’s intention m ust be taken ' to have been 
to restore the estate as it  existed before its  confiscation, 
with no change other than that which affected F  and his 
descendants. I t  was not the creation of »a new tenure but 
simply a change of tenant by the exercis^ of a Vis M ajor.
Bengal Regulation X I of 1793 does affect the succession by 
special custom of a  single male heir to a* Raj, or subject it 
to the ordinary Hindu law of succession. The Judicial 
Committee observed th u s :—“ ...There jis no expressed inten­
tion to alter the nature of the tenure. The estate, whilst 
it was in the hands of the company, had never been 
broken np. The policy of the Decennial settlement was 
to form a  body of land-holders b y  ascertaining in  whom 
the zemindari interest in the soil actually was, and making 
with those persons a permanent settlem ent of the Govern­
ment revenue so as to give thend greater fixity of tenure,

. . . In  the absence of all evidence to the contrary, it must 
be presumed, tha t the settlem ent was made precisely as i t  
would have been made had the estate continued in the line 
of Rajah F ; and, therefore, th a t the subject conferred on 
Ch. was the old zemindari with all its  incidents, excepting 
a t most, its  descendible quality.” 1 As to the effect of 
restoration this ease has been followed by the Judicial 
Committee in  the Bettiali R aj ease.4

i JiuhM Beer Pin-tab Sahee v. Sahi Deo v. The Gon<rtment 22 
Maharajah Kajender Pertiib Sahee W. E, 17 (1871) 8 . c, 13 B. L. R.
1 2  Moo.’ I. A. 1  p. 3 5  (1867) s. 0 . 448 ; Xtujah YammuU Venhay-
in Cal. High Court \V. R. (V. B.) amah v. Rajah Yantimvla JJoovh'm 
9 7  (1863). Vanhondora 13 Moo. I. A. 383

3 Ham Kimchm Singh v. Janlii (1870); The East India (Jo. v,
Koi r 20 I. A. 178, (1902) •• 8 . 0 . 29 Kmutehee Hoyti Sakiba 7 Moo. I.
Cal. 828, See Tliahur A'.ojdluanth A. 4 7 6 4  1839): 8 ,0 . 4  At ..R, (P.0 ,) 42. 

or.
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An imparti* 111 the Nnzvid case1 it was held that a zamindari created 
Sa/become h? sunnad, in 1803 in accordance with Regulation XXV 
paitible. of 1802 was a partible property. In  a  recent case* it was 

held that, With regard to a zemindar! granted in 1803, the 
onus was on the Zemindar to prove that his zemindari was 
impartible. Both these cases have distinguished the 
llunsapore case. As we have noticed in that case 
the transaction was not so much the creation o f a new 
tenure, as the change of the tenant by the exercise of 
a Vis major. In  the Nuzvid  ease, the zemindari prior 
to 1802, formed? paid of an ancient estate which was 
indivisible and descendible to a single heir, and which 
was a military Jagi'r held on the tenure of military service 
and in the nature of a Raj. The whole estate was resumed 
by the British Government for arrears of revenue. In  
1802 the zemindari was granted to a person by sunncul 
and became a new .zemindari, which, upon the true con­
struction of the sunnarf, was not impartible or descendible 
otherwise than according to the ordinary rale of Hindu 
law. In  the Merangi ease, the zemindari was originally 
held under military tenure and continued to be held on 
the same tenure after i t  had been incorporated in another 
zemindari, and subsequently, by conquest, it again 
became part of the Vizianagram Zemindari, which was 
dismembered in 1795. In  1803 a permanent settlement 
was made with the then Zemindar and a sunnad was granted 
to him as prescribed by Regulation XXV of 1802. In 1827 
the zemindari was sold in execution of a decree and bought 
by Government.

The Government held i t  for some time and during 
this time the Dewan of the former Zemindar rendered 
some important service to the Government in capturing 
some rebels and, as a reward, the Zemindar’s men begged

1 JtujahVenkataNa-r.nmh</• Afl»i * Zemindar of .Merangi v. Sri
Mow Bahadur v . Rajah 1Vamyya Rajah Sat,% t'harla. Mamabhadra 
Appa jRow Bahadur 7 I. A . 8 8  Mam, 18 {, A. '1;>. (1891); 8,0. 14 

(1879). Math 2 3 7 1
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that a new grant m ight be given to the sou of the former 
Zemindar. The gran t was accordingly made in 1835 
by a immml. Under the terms of: the smnad there was no 
intention of the Government to create an impartible estate.

In  view of the nature of grants and various dealings 
with the estate, and in the absence of proof of any usage 
of impartibility it is clear that the zemindari of Merangi 
might have been impartible before, but became “partible 
in a  question of succession as it became also subject to the 
disposition of the Zemindar by deed of transfer on sale or 
g ift of the whole or part of the property.” 1

An impartible zemindari, though forming part of the 
family property had, by ancient custom, been held and 
enjoyed by the eldest male member in the direct line. A t 
the death of the last owner he left surviving him four sons 
and an infant grandson (i.e., the son of the eldest son who 
predeceased him). During the minority of that grandson, 
the four surviving sons with the knowledge and consent of 
their father executed mnnad by which they divided the 
family property equally amongst themselves, the zemindari 
going to the share of the grandson. I t  was held tha t the 
mnnad amounted to an agreement by which the joint 
family was divided. Consequently upon the death of the 
grandson without issue his widow succeeded to his estate.

An estate which, according to the family custom of 
the original proprietor, was descendible entire to the eldest 
son, may become divisible when passing to another Hindu 
family in which the practice of division exists. The custom 
of succession by the eldest son obtained in the family of 
the former owner is no bar to the division am ongst the 
heirs of the purchaser of the estate, in whose family the 
ordinary rule of H indu law prevails.3

' Vadrcm liaHr/anayakamma v. 3 Gopal Dan Sindh, Mumn Dattty 
Vmtdreeu Btdli Raimiya 5 C. L. Mohnputra v. Mbrvtum Sindh 7 
B.' 439 (p. o.) [1879]i s,ct. 3 Shotrte S. D. Sel. Bep. 198 (230) [1846]q 
90, . s. c. 1  3, I), Deals, 72,

:  U ] X .  1 S f t l f l
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Partition of Where it appeared on evidence that the estate had not
i's1;iiUiP!Uti,>le j,lvar*aWy devolved entire on the chief heir, but had been 

taken by the most competent and had been occasionally 
held by several heirs conjointly, the Court considered it to 
be divisible among the heirs according- to the Hindu law 
of inheritance and decreed partition of the estate in opposi­
tion to the claim of one heir to hold the same as an indivi­
sible estate.1

Im partible Under sec. 8 of Act I  of 1869 certain lists were pre-
Ourtb * pared of Taluqdars and grantees in Oudh. Of these lists,

list 2 was a list of “ the Taluqdars whose estates, accord­
ing to the custom of the family on and before the 13th 
February, 3856, ordinarily devolved upon a single heir/’
The third list was a “list of Taluqdars, not included in the 
second of such lists, to whom sunnach or grants had been 
or may have been given or made by the British Govern­
ment up to the date fixed for the closing of such lists, de­
claring that the succession to the estates comprised in 
such swnnads or grants should thereafter be regulated by 
the rules of primogeniture.’' So, in Ac/mi Ram v. Uilai 
Pariah Adeliya Bat Singh* the estate in question was entered 
in the second list and consequently it was held that 
although the estate was to descend to a single heir, it 
was not to be considered as an estate passing according 
to the rules of primogeniture. Similarly in the case of 
Thakur Ishri Singh v. Jialdeo Singh* the estate in dispute was 
an impartible estate, but as the taluqdari had been entered 
in list 2, and not in list 3, a rule of selection, and not 
primogeniture, was the governing rule of the family. The

1 trlnownlhane SingtM. Kntahol (1825). From the decree of the 
Singh i  . S. D. Sel. Hep. 9 (12) SuiUlvir Adawlut in this case an 
[1825]. This decision was con- appeal was preferred to the Judi- 
tirmed on appeal by the Judicial cial Committee, but the appeal 
Committee. See 2 Moo, I. A . terminated in a Raeinamtih being 
3 JJ (1840). tiled b y  both parties.

See also Jlajyb Sooranany Veil- a I t I. A. 51 (1883).
M apetty  Run v. lUjah Soormuiay * 11 I. A. 135 (1884): s, c. 10 
Ramaxhan/l.m Mae, Mad. Doc is, 495 Cal, 792,
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usage established by prescription in the family was said 
to be that, out of several sons, an able one had to be 
selected and nominated as talnqdar without reference to 
seniority. This is something like tanistry, which prevailed 
in Ireland and was abolished by James I.

Where an estate is placed in list 2, it descends to a 
single heir, not necessarily by the rule of lineal primo­
geniture. I t  may be that the heir according to lineal 
primogeniture is more remote in degree from the ancestor 
than other collaterals or other persons in the line of heirship.
If  so, degree prevails over the line according to the classifica­
tion under the A c t; though if two collaterals, or persons in 
the line of heirship, are equal in degree, then, as the 
property can go to one, recourse must he had to the seni­
ority of line to find out which tha t one is.1

An impartible estate taken by a son by heritage from LiaMifcy of 
his father, is an asset for the payment of father’s debts not *“ p” ttibl|  
contracted for immoral or illegal purposes, and may be debC " ' “  
attached and sold in execution of a decree for such 
debts.® Where debts are proved to have been contracted 
for legal necessity the successor to the impartible estate 
takes it subject to that liability.®

In the case of Nachiajppa Gheltiar  v. Chim ayam m i 
Quicker* the contest was whether the m m m  is an asset for the 
payment of the debts of the last holder. The question was 
argued on the analogy of an impartible estate being 
alienable, and therefore it was contended that the plaintiff's 
debt on a promissory note could be recovered from the 
gamin as an asset in the hands of the successor of the last 
holder. In  this case there was no issue tried as to whether

1 Narindar Bahadur Singh v. See also MuUayan Chettiar v.
Avhai liam - 20 I. A, 77 (1893). Sa-ttgili Hrn 1 ‘itnAim Chiimatam- 
See also Muhammad Imam A lt biar 9 I, A. 128 (1882).
Khan v. Matain Khan 26 Oal. 81 * .Qojttd.PrashaABhakat v. My ah
(p, C.) [1898]; s, c. 2  G. W. N. 737. BibbyaSingh Deb 9 C. W. N. S30 

* Veer a Soorajjjpa Nayani v. (1904).
Mi-.ippt Xaidti 29 M i l. 481 (1993!.. * 29 Matt 433 (1906).
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the estate was impartible or not. Both the Judges, how­
ever, held tha t even if the estate should he shown to he 
impartible, the urn in could not he l ooked on as an asset in 
the hands of the successor for the payment of the debts 
of the deceased holder.

Where the right of primogeniture exists in a Mitak* 
sfiara family, the son who takes the estate by descent by 
virtue of that right does not become a co-sharer in the 
estate and does not take by survivorship, and such an estate 
is not primafacie inalienable. The sou takes the estate 
with the burden of the decree obtained against; the father 

- and is liable to be proceeded against in execution.1

Proof of iiu- V custom of impartibility must be strictly proved in
partibihty, order to control the operation of the 11 iudu law of succession.

The fact that an estate has not been partitioned for six or 
seven, generations does not deprive the members of the 
family to which it jointly belongs of their right to partition.*

ffkattouH Gkatvjali tenures are grants of lands situated on the
ten ures. edge of the hilly country, and held on condition of guard­

ing the ghats or passes. Generally, a small quit-rent is 
payable to the Zemindar, in addition to the service ren­
dered, and thong’h the grant is not expressly hereditary, 
and ghatwal removable for misconduct, it is the general 
usage on the death of a faithful ghatwal to appoint his 
son, if competent, or some other lit person in his family 
to succeed to the office.* GftaiwaU tenures are in exis­
tence in the districts of Bhagulpore, Bishenpore, Burdwan, 
Baukuva, Beerbhoom, Burrakur and other places in Behai*,
Bengal and Sonthal Pergunnahs,

1 llamd/M Manoari v. 1Wkii.it 3 Kmtwra Ktmari v. 'Monohut 
Urojo Bekarl Singh C 0 . W , N. Deo, VV. II. 89. p. 41(186 4 ) ; Man*
879 (1902). rmjiui Singh y, llojah Leelanmd

* Thahnr Ditrryas Singh y. '11m - Singh 8  Sevetre 880a (1865) :• s 0 . 
kur DariiSinghl I.A. 1 (1873): s,c. 4 Rev. Jacll, Pol, 461: s, c,5 W,
13 B, L. E. 165 : s. C. 16 W, K, 112. K. 101.
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In some Zemindaris and Pntnees these tenures are of a 
major, in others of a minor, character. Sometimes the 
tenure of the great Zemindar himself seems to have been 
originally of this character. More frequently, large 
tenures consisting of several whole villages are held under 
the Zemindar ; in other places, as in Bishenpore, the Sirdar 
arid superior Ghatwal have small and specific portions of 
land in different villages assigned for their maintenance.
These are of a nature analogous to the Chaieran assign­
ments of lands to village watchmen in other districts.1

The exact origin of each (lhatwali tenure is generally origin of :
lost in the confusion and obscurity of the troublous ages ahMwaii 
which preceded British rule. But there can be no doubt 
that these tenures have been in existence from a consider­
able period back and were highly useful in those early days.
They were in cases of large tenures in the nature of semi­
military colonies, where a chief with his followers were settled 
down in a part of the country so unsafe that it could not 
be otherwise occupied. I t  seems to have sometimes hap­
pened tha t when the country liable to be harried and 
plundered by freebooters from the hills, was almost entire­
ly reduced to jungle and desolation, one of these semi­
military colonies was settled down under a grant to the 
chief. And, not infrequently, Afghans, Rajpoots, and 
others came from a distance on these terms, and settling 
m the jungle lands, defended themselves and their neigh­
bours and brought the lands into cultivation.*

The Ghatwali tenure differs from the common Ghakcran Difference 
lands in two respects, jm tlg ,  that tjie land is not liable to between 
resumption at the discretion of the land-holder, nor the CMcmn™' 
assessment to be raised beyond the established rate, and, knds- 
secondly, tha t although the grant is not expressly heredi­
tary and the Ghalwal is removable for misconduct, it is the 
general usage, on the death of a faithful Ghatwal, to

1 Harrington’s A m lpu, Vo!, i l l .  » Vide 4 Rev. ,Tudt, Pol 463 
510,
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appoint his son, if competent, or some other fit person in 
his family to succeed to the office.1

B uie of sue- Succession to a Ghatwali tenure is regulated by no
COhutZali a rule of Kulachar or family custom, nor by the Hindu law,
tenure. By the nature of the tenure, i t  descends undivided to the

eldest son to the exclusion of the others. A female is not 
incapable of holding a  Ghatwali tenure.®

The word “ descendants ” in sec. 2, Bengal Regulation 
X X IX  of 1814*, is not to be construed in its strictest mean­
ing. I t  should not be restricted to ‘issue of the body only’ 
but should mean the heirs generally. Therefore i t  may in­
clude a widow of the deceased, who may be one of his 
heirs.8

Not a joint In  consequence of the peculiar character of Ghatwali
pmperty, tenures as described in Regulation X X IX  of 1814,

they are intended to be the exclusive property of the 
ghatwal for the time being and not joint family pro­
perty.4

In g i f ! "  The righ t of succession to a Ghatwali tenure (Taluq
Beerbboofn. Khooria in the district of Bbagulpore) is in the eldest son 

and his descendants and representatives.® In Beerbhoom 
Ghatwali tenures are held in perpetuity and descend­
ible from generation to generation, subject to certain 
conditions and obligations. They are not divisible on 
the djeath of a Ghalwal among his heirs, but should 
devolve entire on the eldest son or the next Ghatwali 
A widow of the deceased Ghatwal, whose brothers had

1 Ibid, See also Begin. X X I X  u-ati Kumart, 22 Cal. 156 (1894). 
of 1811 which. defines the status 1 Ibid.
of a Ghatwal. 5 Mvsvt, Teetoo Xoo/iwariav.Snr-

* M'UMt, Kustoom Komnari v, wan Singh 9 . 1). Decis 76a (1853).
Munohttr Deo W . R. 39 (1864) ; 6 lluvlall Singh v. Jorawun
Doorga JPcrsad Singh v. Doorga Singh 6  S . D, Bel. Rep. 169 (201)
Konwart, 4 C al. 190 (r.C.) [1878] ; [1837], Referred to. In 'Raya Id a -
Chhatmdhari Singh v. Sarunvati nund Singh Bahadoor v . The 

Kumari 22 C al. 156 (1894). Bengal G ovt, 6  Moo. I. A. 101 p,
* Chhatmdhari Singh v. Saras- (25(1855),
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separated, succeeded to the Ghatwali tenure on the death 
of her husband.1

Ghatwali tenures in Beerbhoom being not the private 
property of the Ghatwal, but land assigned by the State 
in remuneration for specific public service, are not alienable 
or attachable for personal debts.®

Under See. 2 Regulation XIV of 1819, the ghatwals of Under tenure. 
Beerbhoom cannot alienate their tenures. Their estates can* 
not be void so long as they perform all the obligations of 
service and pay rent to Government incident to their 
tenure. Therefore, a perpetual sub-lease, granted Iona fide 
to a party by a ghatwal will be good not only during the 
tenancy of the grantor, but, after his decease, during the 
tenancy of his heirs.8

Generally, when the performance of the service for which Resumption 
, . , , , , of a Ghatwalithe tenure was created ceases to be necessary, or when the tenure.

ghatwal is dismissed for his neglect of duty, a zemindar in
whose estate the ghatwali land is included may resume
it.4 But where an obligation of service continues, the
Zemindar is not competent to resume the land. Nor is the
Government competent to resume it. For, if the services
of the ghatwals are no longer necessary, the land will
lapse to the zemindar.4 Such resumption is only possible
where the tenure is not held under a Sannad conferring an
hereditary indefeasible right.1

1 Chhidradhari Singh v. Sara- ' Tahdyet JdgmgJmit Singh v.
swiiti Xiinutri, 22 Cal. 136 (18M). Rajah Melamnd Singh 13 8 .D.

* Sartitk ('thunder Deg v. lihagut Dceia 1812 (1857). 
liharutohu/uler Singh 9 S. 1). 4 Raja AminiaWl Deo v.
Decis 900 (1853) ; PUiotlemm Sein Government 14 S. D. Docis Part I f .  
v , Deputy ( 'om minnimwr of Son- 1669(1858).
that Pergutmahs 3 Wyman 124 6 Rajah LeelanUnd Singh v,
(1867). Surma* Singh, 8  Sevestre, Part

4 2%e Deputy Gmnm'mianer of IT . 311 (I860) ; S, 0 . 5 W . B , 292 ;
lieerhhoom v. Rnngololl Deo 1  Hay Surma* . Singh 2  1ml. J u r.'N . !8.
200(1862):S .0 .1 Marshal 117 : 8 . c , Vol. II. 149 (1867) appln. for
1 lncl, Jur. 34 ; Muhurhhauoo Deo review; Rajuh Ledamni Singh 
v. Kmtoora Koonwarea 8 Sevestre v. Nuuab Singh, 2  Wyman, Part I.
823 (1866). 84 (1866) : S. C. 6 W. E. 80 (1866) ;

5J6

<SL



W t .
M

202 H i n d u  cu st o m s .

A full Bench of the Calcutta High Court held that 
where a Ghat wall tenure was granted under a valid Sunn ad 
from a person representing the then Government in that 
behalf, more than 100 years ago, and had been allowed to 
change hands by descent or purchase, without question, the 
zemindar was incompetent of his mere motion, without the 
assent and against the will of the Government, to put atl 
end to the Ghatwali, to deprive the Ghatwah of the tenure 
and to trea t them as common trespassers.1

Where a  zemindar compounded with Government for 
money-payment in lieu of police services which he was 
bound to render through the Ghat-teals, and claimed re­
sumption of their tenure held under a Sunua/l which des­
cribed the tenure as a Muhirraree istemraree (the word 
Muhirraree refers to fixity in respect of jtmrna, and the 
word istemraree refers to perpetuity in point of time,) at 
a fixed Jum na , in compensation for services in guarding 
the mountainous country and passes, the Court held that 
“ the contract between the Plaintiff-zemindar and the 
Government being without authority of the Legislature, 
in no way affects the status and rights of the Ghatwah,
The service being required, they are bound to perform 
it, and by custom they hold the tenure subject to the 
performance of it. No act of Government and the 
zemindar can defeat the rights of Ghatwah, Their status 
is indicated expressly b y  istemraree, perpetual in the 
Sunnad.” *

The Privy Council has decided that the lands constitu­
ting the Ghatwali tenures in Kharagpore in the district 
of Bhagulpore are included in the permanent settlement 
of that estate and covered by the jumma assessed upon it,

Maihaiool ILmein v. Put-agon s. C. in the Privy .Council 14 Moo,
Koomarre 10 W. R. 179 (1868). ]. A. 247 (1871),

1 Koolodeep Nam'd Singh v. « Munrwnjan, Singh v. Majalt 
Mahaieo Singh B.L. B. Snpp. V ol. Ledamnd Singh 8 Sevestre 880«
559 (I860): s. e, >V. R, 199. (17. B.) ; (1865).
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and they are not liable to resumption under clause I, See. 8,
Regulation I of 1793, as included in allowances made to 
zemindars for police purposes. In this ease the Government 
had claimed a right to resume or re-assess lands in the zemi ti­
dal'i of Kharagpore which wen; in the possession of vari­
ous (j/tulwals who held them under GAativali tenure from 
the zemindar.1 Later on, in another ease their Lordships 
held in respect of these lands that a certain Qhatwali tenure, 
which had been created before the permanent settlement 
at a fixed rent, could not be determined by a zemindar 
dispensing with the G halm li services (which as between 
him and Government were no longer required) so. long as 
the Ghattoals were willing and able to perform those ser­
vices. Certain other G/tatwali tenures which had been 
created after the permanent settlement could not, under 
Regulation XLIV of 1793, be cancelled by a purchaser at a 
sale for arrears of Government revenue. In  this case the 
Government having wrongly resumed certain Qkalivali 
lands were directed to refund mesne profits thereof, which 
consisted of the rent paid by the Ghatwahs under a settle­
ment in force with them until the resumption was set 
aside.®

In a very recent case the Calcutta High Court held in 
respect of a Qludwali tenure in the district of Bankura, 
existing from before the grant of the Dewany to the East 
India Company and descending from father to son for many 
generations upon payment of a quit-rent and the perfor­
mance of Ghatwali services, that the tenure was not 
merely heritable but also permanent and the holder was 
bound to perform the services ; that a tenure of this des­
cription could not be determined or resumed on the ground 
that the services were no longer necessary or had been dis­
pensed with.8

' llajah Icalaaunil Singh v. I'hr. in? v  Tkakoor Munooniiijatt
Bengal government.' 7 Sevestre Singh I. A. Sup. Vol. 181 (1878).
1051 (ISCI). a Jmjnn&rtt Nath Sivgh v Kali

* llajah Zeclamnd Singh iBalia ■ Cliaran Hog 9  0, W. N. 663 (1905).
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An action-purchaser of a zemindari at a sale for arrears 
of Government revenue, cannot resume lands held under 
a G/iatmli tenure, at a fixed rent created before the per­
manent settlement, on (he ground that the services have 
ceased to be performed by the Ghaiiod, and there was no 
necessity for such service, if the Government refuse to 
renounce its claim to the performance of such Ghatwali 
services.1 The Ghalivals are dependant Taluqdars within the 
meaning of Regulation VIII of 1793 and are protected from 
enhancement of rent by cl. 1 of Sec. 51 of that Regulation.*

Sale of G h a t■ On a question as to whether the sale and transfer of a 
Khw'pore "* Ghatwali tenure in the Kharagpore Zernindari in the 

district of Bhagulpore, in execution of a decree against 
the Ghatical, is invalid by reason of the tenure being in its 
nature inalienable, the Judicial Committee have held, in 
regard to a proved custom, that the Qhakeali is not inalien­
able but may be transferred by the Ghahval or sold 
in execution of a decree against him, if such alienation is 
assented to by the zemindar. This power of alienation is 
not limited to the life-interest of the Ghatical for the 
time being but forms his right and title to the Ghatwali}
Their Lordships are of opinion that the Ghatwali tenures 
are rendered, by their origin and incidents, distinct in 
some particulars from other inheritances, and to them the 
law of Mitakshara, to its full extent, is not applicable.
Thus the rules of the Mitakshara yield to a well established 
custom, though only to the extent of that custom.*

In Ilaj/dshwar Deo v, Bunshidhiu- Marwari* it lias 
been held that after deduction of all necessary out-goings 
from the total rents due to a Ghatical the residue, being 
his own absolute property, may be attached in execution

_________*__ ____ __
1 KnoUln'p Retrain Singh v. C al. 251 (1877).

The Oarernment H  Moo. 1. A. * A'ali Venhtul v. Anantl Hag 
217 (1871). I-', Cal. 171 (r. c.) [18781.

* Sec Leelanund Singh Bahadur * Ibid p. 181.
r  Thalioor ■V’mri/iijan Singh 3 ’  .23 Cal. 873 (1896).

: B
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of a personal decree against him. This ease distinguished 
Bally. Dobeg v. Gomi Deo,1 and approved Knsloora Knmari 
v. Bemderam Send

A G/iatioal is not competent to grant a lease in perpe­
tuity, and his successors are not bound to recognize such 
an incumbrance.8 Any presumption that there may be 
against the right of a Gkatwal to grant a Mokurraree lease, 
cannot be held good against such leases when granted in 
good faith for the clearance of jungle.4

The dismissal of a Gluihcal will carry with it the for- Forfeiture of 

feiture of his tenure.8 Where a Gkatwal becomes in-4 
capable of personally performing the services and a 
deputy is appointed to act in his behalf, (conformably 
with, the terms of the Suvuad or with the usage), by the 
Magistrate, the incapacity on the part of the deputy to 
discharge adequately the duties incidental to the office 
will not operate as a forfeiture of the appointment of lire 
principal. Where, therefore, during the lifetime of a 
Gkaiioal, his son, who was appointed deputy, was dismissed, 
it was held that the dismissal of the son did not amount 
to the dismissal of the father. And that after the father’s 
death the son was entitled to succeed although during his 
lather s life-time he had been dismissed while acting as 
the deputy of his father.0

With reference to Jagiv  CJuikevan lands, granted by Jog ir fhake- 

hiiniiads rent-free anterior to the Decennial Settlement, 
for the performance of certain services, which though now 
obsolete, might again be required to be performed, the 
Judicial Committee held that the Snnnads created a 
Chaheran or service tenure, not affected by See. 11 of Bengal

1 9 C a l.  388 (1882). S>»yh 5  Cal. 710 (1 8 7 8 ). See also
a 4 W. R. Misc. Rule 5. Motion* njun Singh v. Rajah Leda-
’ Grant V, lim gshec Deo I5 p v .  nu/ul Singh 8 Seven t i e  83<te per 

It. 38 (1871). Kemp J,
4 -Davie* v. Defoe Maiden 18 “ Joyendm Xuth Singh v. Kali

W. R, 376 (1872). C'hamn Hoy 0 C. W, N. 663
5 The Secy, of State v, Peru a (1905).
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Regulation V III of T79B, were pro aervilitis impensis el 
impend lend is, partly as a reward for past, and partly as an 
inducement for future, services ; and that the grantees, 
though liable to forfeit the lands, if they wilfully failed in 
the performance of the duties imposed by the Stiumds, were 
not liable to have such lands resumed, on the ground that 
there was no longer occasion for the performance of the 
particular service required. As it was a tenure created before, 
and subsisting at the time of the Decennial Settlement, and 
then held rent-free, the presumption was that the lands 
Were treated as Lukhraj and the Jaffir was within the excep­
tion of Sec. 26 Act I of 1845. The onus was upon the 
auction-purchaser who sought to dispossess or to rack-rent 
the grantees under the Siutumls, to make out a clear title 
for resumption.1

Ckakemn Chakerau lands are lands set apart and appropriated as a 
lands. remuneration for services by village watchmen and zemin- 

dari “paiks.” At the decennial settlement these service- 
lands were not included in the assessment on which the 
settlement was based. As before settlement they Were ap­
propriated to particular purposes so they remained after 
the settlement. Burdened with these charges, these service- 
lands were declared to be the property of the zemindar.
Though in the case of zemindari “paiks,” the zemindar can, 
at his pleasure, resume the lands, in that of the village 
watchmen he cannot. While the public service required 
them they must remain appropriated to these pur­
poses.i 2 In a certain ease the plaintiff contended that the 
lands in question were “gram sanity ami chakerau** and 
upon the cesser of services he was entitled to take posses­
sion of them. The Collector asserted that the lands 
were TatmaMari or Chotekidari Chakerau and as 
such were not resumable while the holder of the lands

i Alexander John Forbes v. ’  Joy JGxsen Moidterjee v. The
.Veer Maltimrd Tryueo, 18 Moo. 1. ('oiled,or of East Burdwatt, 7 
A. 138(1878). Sevcstrc 1150 (1800).
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continued to perform the police service. The Sudder Court, 
by a majority, affirmed the decree of the Zillah Court, 
which was in favour of the Collector-defendant. The 
Privy Council, too, affirmed it on appeal on 5th May, 1864, 
holding that “ the lands in question are to be considered 
as appropriated to the maintenance of a Chowlddar or 
village watchman in the talnq, and that the right, of 
appointing such officer belongs to the Tahtqdar, and that 
such officer is liable to the performance of such services 
to the Talnqdar as, by usage in the zemindari of 
Burdwan, Chowkidars have been accustomed to render to 
the Zemindar’” Whether or not it is competent to the 
zemindar on providing an equivalent in money to resume 
the Clowkiiati Chakeran. lands within his estate was a 
question not then before the Court, the plaintiff asserting 
his right to resume without providing any equivalent.

A Volliam is explained in William’s Glossary to be Pulliam.
“a tract of country subject to a petty chieftain.” A 
Tolligar is described as having been originally a petty 
chieftain occupying usually tracts of hill or forest, subject 
to pay tribute and service to the paramount state, but
seldom paying either, and more or less independent ;
but as having, at present, since the subjugation of the
country by the East India Company, become a peaceable
landholder.

A Polliam is in the nature of a R aj; it may belong to 
an undivided family, but it is not the subject of parti­
tion; it can be held by only one member of the family 
at a time, who is styled the Tolligar, the other members 
of the family being entitled to a maintenance or allow­
ance out of the estate.2 \

The decisions in K. Subba Chetiy v. Masti Immadi Ranis 
and D. Arhui/inoU v. Oolayuppa CJwiftf t reated thepollim/iis

1 Ibid, tifi at pp. 85, 80 (1801).
* Naragnnt)/ Lutchneiavamah 8 3 Mad. II. O.B, 303(1867).

t. Veng am a Naidoo |) Moo. I. A. ‘ 5 Mad. H. 0. It. 303(1870).
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only as life estates and the judgment in CItanki Gounden v. 
Veukaiaramanier1 states that sueli was then the generally 
received theory. This was probably true under the Hindu 
and Mahomedan Governments in the ease of those 
zemindars or polligars who were only Kevenue or Police 
Officers before custom rendered their estates hereditary.®

An impartible Polliam governed by the rule of primo­
geniture, though possessed exclusively by one of the
members of the family, is the joint property of the
family and, in the event of death, passes by survivorship.
When, on the death of a PolUgar, the right of exclusive 
possession passes from one line of descent to another, it
devolves, in the absence of proof of special custom of
descent, upon the nearest coparcener in the senior line, and 
not necessarily on the coparcener nearest in blood.8

In a suit for partition of a Polliam in the Madura 
district, i t  appeared that the Polliam had been held on 
military tenure since the sixteenth century and tha t it had 
never been partitioned, and that the custom of impartibility 

* obtained in a large number of similar Polliams in the 
same d is tric t; on enquiries from the members of the 
zemindars’ family and other persons connected with the 
zemindari it was elicited that they understood the estate 
to be impartible and that it descended to a single 
heir. I t  was held tha t the Polliam was impartible and 
the plaintiff was entitled to maintenance.4

In  this ease it was further held that certain “pannai’’ 
lands within the limits of the zemimlari, which have been

1 5  Mad, H. C. K 208, 211. lalm Thai a Uduyar 24 Mad. 562
s Naoliiuppa ClicUiur v. Chin- (1901); Kachi Kalhjaua Jtungap-

nayatami Nmeker, 29 Mad. 453 p. pa KalakJta Thola t'dayar v,
4 5 5  (1906). Kaciti Yura Mangappa Ktduhhv.

* Nargantl Aohimimyaru v. Thola Cdayar 28 Mad. 508 (P. c.) 
Yenkatarhalapati M y a n im r u  4 (1905); a. C. IOC.W. N. 95 ; s. c. 2
Mad. 250 (1880); KaoM Yuva C. L. J. 231.
Bangaplpa KaUkhi Thola, Udayur * Lalmhmipathi v. Kuniasami 46 
v. KaclA Kalyona Rangappa Kal- Mad. 54 (1892).
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recognized and dealt with as part and parcel of the zemin­
dar i, were impartible,

The rule of succession applicable to a Polliam is that Hmjadi-pat- 
of Dayadi-pattam, according to which the person entitled tam- 
to succeed on the death of pollIgor is the senior in age of 
his day ad Is, descended from one of those who originally 
formed the joint family and were founders of different 
lines ir the family. The polligar for the time being 
has a proprietary right in the estate and is not a manager 
merely. Where the holder of the impartible Polliam 
transferred his estate to his wife by a deed of g ift and 
the transferor had at tha t time living besides his own son 
numerous dagadis, it. was held that the custom of inalien­
ability was established and that the g ift in question was 
accordingly invalid as against the dagadis,1

An impartible Polliapnt or Polliwn held by one member 
of the family descends on a single heir as an ancestral 
estate the right to which vests, on the last holder’s death 
without issue, in the next collateral male heir of the un­
divided family in preference to the widow of die deceased.4

As to the succession to a Polliam according to priority 
of birth, see Vrnlda llamappa Nayanivarn v. Banyan 
Seshamma Netyainmrn, B or priority of marriage of the mother, 
see Sandaralin Gamami Kaway a Naik v, Ramasivami 
Kamaya NaikS

The acceptance of a Sunned in common form under A 
Madras Regulation X XV  of 1.802, does not, of itself and under Madras 
apart from other circumstances, avail to alter the sueees- fgfl awt "its 
sion to an hereditary estate. Thus in the ease of “ Udayar- °^eot on hore* 
■palayam” i t  was found that the estate of the Udaipur Poll!- ' " V < m 
gars was in its origin impartible, and after cession of the

1 Simsuhra ma nia Xaieltcr v. v. Sit/uhu Twer alias Oyya Tewr 
Kriehnammol 18 Mad. 287 ( lS:> I). 8 Mad. H. 0. R. 157 (1875).
Smiaj Koeri 10 All 372 <!is- * 8 1  A. 1 (1880).
tfnguished. ‘ 26 I, A. 55 (189ft).

* Pareyammi alias Kolia t Trmr

2 7
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Carnatic to the Compauy was, for political reasons, cir­
cumscribed in extent and was converted into a zemindari 
which was granted and accepted as equivalent in value 
to the ancient Polliam. I t  was held that the character of 
impavtibility was not changed and the zemindari must, be 
regarded as impartible and descendible according to the 
rules of primogeniture.'

Slfl V: ' Sill I. \ i S11| S;|; W£M 'Mn £ £M Bill11 I! IS S BillI
• Jagirs or Jagirs are tenures common under the Mahomedan

8a ran jams. Government, in which the public revenues of a given tract
of land were made over to a servant of the State, together 
with the powers requisite to enable him to collect and appro­
priate such revenue, and administer the general government 
of the district,4 Saranjams are temporary assignments of 
revenue from villages or lands for the support of troops or 
for personal service, usually for the life of the grantee ; also 
grants made to persons appointed to civil offices of the 
State to enable them to maintain their dignity. They 
were neither transferable nor hereditary, and were held at 
the pleasure of the Sovereign.5

Colonel Etheridge in the Preface to the List of Saran­
jams published in 1874- speaks of these two terms thus :—
“ Under the Mahomedan dynasty such holdings were known 
as jayir, under the Mahratta rule as naranjam. If any 
original distinctive feature marked the tenure of jayir 
and saranjam, it ceased to exist during the Mahratta 
Empire ; for, at the period of the introduction of the 
British Government, there was no practical difference 
between a jaginlar and a saranjamdar, either in the Deccan 
or Southern Mahratta country. The terms jagir and

1 Kaeh'ia K. I1.K.T. I'tliiyar v. * lianiokanilm Mantel v. IVk- 
Kaohi Y. U.K.'S. MayarHS Mad. hatarao, S Bom. 538 at p. 604 e t 
508 (p.C.) (1905J ! S. 0. 10 0, W . N, seg. See other authorities cited 
05 : 8. O. 2 C L. .1.231. therein. See also Steele on Law

* Prof : Wilson's Glossary, ami Custom p. 207, i

i , ■■ ■. ■ -  . v . ■ • ■■ . ' 1 :■
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Mfaujam  are convertible terms in these districts. The 
la tter is now almost universally adopted. These holdings, 
being of a political character, were not transferable, nor 
necessarily hereditary, but, as a rule, were held a t  the plea­
sure of the sovereign. On succession a nazarana was 
levied. W hen of a personal nature, they were termed.
Zat, Saraujam, when for the maintenance of troops Fonj 
Sara/fjam/n

Colonel 'Etheridge’s observation tha t jagirs  were not 
necessarily hereditary, was taken exception to by Melvill •!., 
as not being correct.2 The Judicial Committee in Gulahdas 
■fagjivandas v. the Collector o f Surat?  said that a Jagir must 
be taken ,prim afacie , to be an estate only for life, although 
it  may possibly be granted in such terms as to make it 
hereditary.

In  the Fifth Report of the Select Committee on Indian 
affairs (p. 86, i t  was sa id : “ W ith  regard to the jagirs  
granted by Mahomedans either as marks of favour or as 
rewards for public service, they, generally, if not always, 
reverted to the state on the decease of the grantee, unless 
continued to his heir under a new Sunnad ; for, the aliena­
tion in perpetuity of the rights of Government in the soil 
was inconsistent with the established policy of the  Maho­
medans, from which they deviated only in the case of 
endowments to the religious establishments and office of 
public duty, and in some rare instances of grants to holy 
men and celebrated scholars.”4

W estropp C. J ., in Krishiarav -Caned v. Rangrav* 
said “ Sanadi grants in Liam, Saranjam , Jag ir, Wazifa,
W akf, Devasthan, ‘ and Sevastban, are, generally 
speaking-, more properly described as alienations of the 
royal share in the produce of land *7 e., of land revenue,

* ' C i te d  i n  fi B om . p .  603  0  8 8 2 ), v . TtnU ttirm  6 B o m . 598 p . GUI 
5 6 B om . GOSi. (1 8 3 2 ) .
* a  Bom. 18G (1878). 5 t Bom . H. C K, A .C . J. I
4 Cited in Huninhandru Mtmtri (3 8G7).

#
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than g ran ts  of land although, in popular parlance, they 
are occasionally so-called.*' Hi* Lordship repeated alm ost 
the same observation in lia v ji Nurayan M audit I' v.
Dadaji Bcipnji XhiStti.1 In fact th is observation has 
frequently been quoted and the principle involved in it was 
approved .2

In, the case of Uamc/umdra Mantr'i* the ir Lordships, after 
very carefully considering various authorities, held th a t 
a  gran t in ja g ir  or m ravjam  is very rarely a grant of the 
soil, and the burden of proving that it is in any particular 
case a g ran t of the soil lies very heavily upon the p arty  
alleging it.

Regarding the im p a rtia lity  -of a sarmtjmn, th e  rule 
stated by Colonel E theridge is in accordance with the 
orders conveyed in a despatch from the Court of D irectors 
N o 27, dated  the 13th December, 1855. In  para. 20 of 
th a t despatch they say ‘ W e  agree w i th  you that gum vjim s  
should not be subdivided b u t that the holders should be 
required to  make a suitable provision for their youngest 
brothers.' A jagir, to  which service is attached, is 
certainly n o t divisible, bu t descends to  the eldest son.4 
In  liamckandra Mautri v. Fenhitarao the  Court observed 
th a t the Sctranjam, was originally given for the maintenance 
of a body of horse, and was therefore in its inception 
a  Jagir held for service. But independently of this, 
and of any Government rule, the same principle would 
probably be applied to all Sartmjams on the ground stated 
by Mr. M ay lie (Hindu Law , s .’393', th a t an estate which 
has been allotted by G overnm ent to a  man of rank , is 
indivisible, as otherwise th e  purpose of the g ran t would he 
frustra ted ."8 I t  may therefore he said th a t a  m ravjam  is '
impartible and devolves en tire  on the eldest son and, on the

1 I Bom. 528 ( 1875). » 6 -Bom.- Stitt (1882*.
* iomim Jiun/rduu  v .  1 V'nh' 1.1 B o u t .  |v, .0 1 3 ,

th e  C o lla to r  o f  Thitm  U Bom, * 0 Bom. 508 p. ti!3.
II. 0. It. A. C .J, 101(1869).
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death of the latter, descends to his son in preference to'his 
surviving’ brother.1

It is for the Government to determine how samujams 
are to be held ami inherited and in eases where the civil 
courts have jurisdiction over claims relating to mraujamk 
in consequence of the applicability of the Pension Act 
X X !It of 1871 or otherwise, they would be bound to 
determine such claims according to the rales, general "or 
special, laid down by the British Government. In  the 
absence of such rules, the courts would be guided by the 
law applicable to impartible property.®

Sttraiy'am are prima facie  impartible, the holders there­
of being required to make a suitable provision for their 
younger brothers. Where, however, it appeared that the 
members of a family had treated sawn ja m  as partible over 
a long period of years and had dealt with them as such in 
effecting partitions of the entire family estate,which consisted 
both of incomes and saranjdms, it was held that the 
sitfanjams, were either originally partible or had become so 
by family usage.3 In a suit by a junior member of an un­
divided Hindu family for division of a (tar an jam and other 
family property, the eldest member contended that the 
sarai/.jnm was impartible and that in any ease he was entitled 
to retain certain sums in his capacity as the eldest represen­
tative of the family for the performance of certain offices.
The court held that the right of vaditki (eldership) had not 
lost its original character of impartibility and that it 
was impartible and transmissible to the eldest representa­
tive of the family.4

As a saranjam is ordinarily impartible, if it is resumed 
by the British Government and in substitution thereof 
a political pension is granted, the latter also 'becomes

1 Suj OB,mi. 53$, mid SitMffau It'it a run Born. 598 (1882).
Jufftjruiiiath IHksh'd v. VmxtilaO ■' M adhurm c 'Manohar \ . Alma-  
Vi-ikim DikxhU  15 Born. 2-17 (18 9 0 ). ntm Keshan, 15 Bom, 519 (1890).

* Ham/:ka>tlira ManM v. T'rn- 'Ib id .

m n  <sl
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impartible ancl is protected from the process of the 
civil court by Sec. II of the Pension Act (X X III of 
1871).*

In Nilmoui Singh Deo v. Bakranalh Singh? the Privy 
Council without deciding whether the jagir in question 
was a Glialwali tenure or not, held that its nature had not 
been altered by the permanent settlement, after which 
the services due by the Jagirdars remained as before, 
public services, and continued due to the Government,

, The jagir, though hereditary, was not subject to the
ordinary rules of inheritance according to the Hindu or 
Mahomedan law, but was held upon the condition of ap­
proval of the heir by the Government. Therefore either divi­
sion of the jagir upon the death of the holder or aliena­
tion during his life was precluded. And consequently the 
jagir mahal was not liable to attachment and sale in 
execution of a decree against the father and predecessor 
in state of a jagirdar so approved, as assets by descent 
in the possession of the latter.*

Inam lauds. Mr, Steele in his Law and Custom says the following 
about inam g ran ts:— fcInarns were given under the late 
Government from personal favour to Chieftains, Moolus- 
uddies, Sastrees, Josees, Physicians, Brahman priests and 
devotees, Gosains and Mendicants, Sahookars, dancing girls, 
artisans, sons-in-law, friends, dependants, &c. The subjects 
of inam grants are the Sirkar revenues, or portions of them 
(as the different Umuls of Mokassa, Babfcee &e.) due from 
villages, and Government land, formerly subject to the 
discretionary levy of Nuzzurs on alienation, &c. These 
grants were hereditary, and generally freehold. All the 
Sovereign princes and great chiefs gave inarns out of their 
own territories, and generally obtained the confirmation of 1

1 IlamehiiHilm Shklmrnm 1 'rujk * Knjnh LrcJanuml Singh v. 
v. MhurAm Oopat- Vagh 2 Com, the- Gort. 0 Mop. I. A . 10i which 
310(1877). was followed in the above awe,

* 19 Cal. 187 (l\  e.) (1882).
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the supreme authority."1 Whether inam lands are subject 
to partition formed the subject-matter of decision in Gopal 
Ila ri Jos/n B ain  fear v. Rafnakant Ranganath Joski liairilcar.*
In  this ease the plaintiff sued for partition of an ordinary 
inam village and of a cash balance payable by Government 
out, of the revenue of another village. Admittedly the 
plaintiff was entitled to a one-fifth share. His claim 
was resisted on the ground that one particular branch 
was entitled to manage the village and to receive the 
cash allowance on behalf of all the co-sharers, and distri­
bute the profits and the cash allowance amongst them 
in proportion of their respective shares, and that the 
plaintiff was therefore not entitled to partition. I t  was held 
tha t such inam land and allowance was liable to partition 
a t  the suit of a co-sharer, except when it was held on 
samnjam or other impartible tenure, or where the terms 
of the original grant impose a condition upon its enjoyment 
that the management shall rest with a particular branch 
of the family of the grantee j and possibly a long- 
continued practice from which a family custom may be 
inferred, may operate to bring about the same result.

In a suit for partition of inam land, the onus of prov­
ing impartibility lay on the holder of the inam. Neither 
the terms of the grant, nor the subsequent orders of the 
ruling power, nor any proved custom, as in this ease was 
sufficient to discharge it.®

Valctn lands4 are ordinarily impartible and the holders i  aim lands, 
of them have to perform certain duties. A cessation of 
the performance of the duties of the office of a Valan,

* See Steele’s Law unit- p. ' Vat am bare been defined in s . .
200. 4., Act Tit of 1871. Amongst the

* 21 Bom 458 (1800). Marhattn« it has come to import
* VimyaJe Want an JottM Raya- any hereditary estate, office, pri-

rikar v. Gojuil Iluri Joiki ltnya- vilcge, property or means of sub- 
rikar 30 I, A. 77 (1903): s. c, 27 sistefice, a patrim ony—Wilson’s 
Bom, 353, Glossary.
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even though sanctioned by Government, will not alter the 
nature of the estate and make it partible.1

In the case of Adrishappa v. Gurushidappaa the ques­
tion was whether a deshghat vatan or property attached to 
the office of a Demi8 was impartible or not. The Privy 
Council, concurring with the High Court., held that property 
appertaining to the office of desai was not to be assumed 
prima facie  to be impartible. The burden of proving 
impartiality lay upon the desai ; and on his failing to 
prove a special tenure, or a family or district or local 
custom to that effect, the ordinary law of succession 
applied.

Serv ice  Vatan A Full Bench of the Bombay High Court has laid 
Lands. down that service vatan lands become alienable when

the services are abolished, except in cases where there 
is a concurrent family custom operating similarly to .keep 
the vatan estate together. Such a custom may continue 
and may singly bind the hands of the successive holders 
of the property after the former restriction has failed or 
been removed. The abolition of the public duty does not 
alter the nature of the estate. If the family custom for­
bids alienation beyond the life-time of the alienor, the 
custom will operate equally after the patrimony has 
ceased to be a vatan, as before. Where, however, such a 
concurrent custom does not affect an estate, then, when it 
is freed from its connection with the public office, the reason 
arising from that connection for the preservation of the 1 * 3

1 Saritriant v. Atyih&ftec 1 2  3 The Superintendent or ruler.of
Bom. H. C. It. 2 2 1  (187’)) : llttdha- a Uargana or Province, the prinei- 
ha! v. Anantrav Mag-mat Hath- pal re-name njtieer of a district, 
pandell Bom. 198 (F. n.) [1885] ; nnder the native Government. The 
Mantrao Trimhak Deshjxmde v. office was hereditary and frequently 
Yeshavantrao Madhabrao Desk- recompensed by grants of land, so 

pande, 10 Bom. 327 1X885), that, the Desai often became a kind
3 7 I. A. 162 (1880): s. 0 . 1  Bom. of petty chief in the South of 

4 9 1: 8,0. 7 C. L , K. 1 : 8. C. 3 India— Wilson’s Glossary.
Shom e. 206.



I ! f  )j vfiT
\  ft. N. we.'-1 -i-J3. _ /  « /  k  #  ^  •:.\.% XK/ --'."V;:1 ■ ! !:";■• ‘

fMPAUTIBTUTY. 2 1 7

estate necessarily fails, and the lands become subject to 
the ordinary law of descent and disposal.1

Majimilari Vaians are a kind of service vatans, and the M'ti»miiavi 
Government has no power to resume them, where it 
dispenses with the performance of services in respect of 
them, if the holders of such vatti#s ite  Beady and willing 
to perform such services. The Law in the Bombay 
Presidency recognizes the right of females to hold ma'jumdari 
vatans, males being appointed by them to perform the 
service.8

Where in a family of a fkskpande vnlaudar, there had 
been the practice, extending over a century and a half 
without interruption or dispute of any kind whatever, 
to leave the performance of the services of the vat an 
and the bulk of the property in the hands of the elder 
branch, and to provide the younger branches with main- 
tenaneo only ; it was held that such practice, being mote 
probably due in its origin to a family or local usage than to 
a mere arrangement determinable at the will of any mem­
bers of the family, ought to be recognized and acted upon 
as a legal and valid custom.8 The holder of an hereditary 
office, siieh as a Desh-pande Vatom, cannot create an here­
ditary deputy. The appointment of a deputy made by a 
particular incumbent cannot extend beyond the life of such 
incumbent.4

In Man v. liamcfiandrarao* the point, referred to the Pull y%l™',lth!
Bench was whether lands of a service vat an become alienable 
when the services are abolished. I t  should be remembered 
that by the Gordon Settlement, services appertaining to 
a vat an had been commuted ; but that did not convert

1 l!n(lh a ha i v. I mmtni e Itkwj- H.C.R. 202 (1808).
■ •ant Jmhpawlv 0 Horn. 19,9 (K. B ) » llamvao Trimhal Tknhpamlo .
[1885], But See 7than bin. Pom- \\ Yeskmntvao Madkavrao Bonk,
manna v. Itamo/iandwaa bin paude 10 Bom. 327 (1885).
MiiH/mtrilo 20 Bom. 123 <p. u.) * Itavji JRaghunafl,. v. Mahadvr
[1895]. rav Vlshranath 2 Rom. IT. C. R.

» Tin Oorei’iimeuf of Bombay 250 (1801). 
v. Danmdhar Parmanamla 5 Bom, 5 2 0  f!om. 423 (p. n.) (1895),

. ' - i
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the vat an lands into the private property of the vatandan 
with the necessary incident of alienability and left them 
attached to the hereditary office, which, although freed 
from the performance of service, remained in tact as 
shewn by the definition of hereditary office in the declara­
tory Act I I I  of 1-874.*

Gandy J., who referred the point for the consideration 
of a Pull Bench, made the following observations regard­
ing the previous Full Bench ease : “ As was said in
Radhahai v. Ananlrav* ‘by section 5 of the Act the 
alienation of any vatan or part thereof is forbidden 
without the sanction of Government to any person 
not a  vatandar of the same vatan, and by section 10 
power is given to the Collector to set aside any sale or 
transfer thereof.’ I f  vatans under the Gordon Settlement 
are within the terms of section 5, then, there is nothing 
to exclude them from the provisions of section 10. No 
doubt after the decision of the Full Bench in Radhahai 
v. Anantrav, and dated January, 1885, that vatan lands 
become alienable when the services are abolished (a deci­
sion now admitted to have been founded on the erroneous 
idea that the settlement of a service vatan could be made 
under Bombay A ct I I  of 1863) the idea was prevalent in 
some quarters th a t section 5 of Bombay A ct III  of 
1874 could not be applicable to vatandars settled under 
the Gordon Settlement.”8

The question referred to the Full Bench was whether 
section 10 of the Vatandar Act I I I  of 1874 (Bombay) was 
applicable to vatans, which had been the subject of 
the Gordon settlement prior to the passing of the Act.
The object of section 10 is to supplement the prohibition 
Contained in section 5 against alienation by a vatandar to 
a person not a vatandar by enabling the Collector to undo 1

1 For “usual services” of a Desk- 107 (1871). 
mukh, see Rangirra N a th  v. Cut- - <) Bum. 198 (F. B.). 
leeigr o f  R a tn vcjv i .8 Born. H.C. R; * 20 Bom. 123 ji. 428.

:°X\ _
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an alienation which may ■ have been effected since the 
passing of the Act by a decree or order of a Civil Court.
The Full Bench has held that section 10 does apply and 
has retrospective effect.1

In  Adrishappa v. GnrusMdappa,® the question raised was De»hg\ai 
whether a deskgat I'atan was or was not an impartible Vat"n< 
inheritance. A deshghat valan is a property held as apper­
taining- to the office of desai. In  this case the younger 
brothers brought a suit for partition against their eldest 
brother who asserted that inasmuch as he held the office 
of desai and the property in dispute belonged to his office 
he was entitled to hold it as impartible, subject to the 
customary right of his brothers to receive allowance by 
way of maintenance. The Privy Council held that there 
was no general presumption in favour of the impartibility 
of the estates of this bind so as to shift the burden of 
proof ; that it lay upon the desai, who sought to show 
that the estate was impartible, "to give evidence of the 
special tenure of the valan, or of either family custom 
or of district or local custom sufficiently strong to rehut 
the operation of the general law.” No such evidence, 
either of family custom or of district or local custom, 
had been given to prevent the operation of the ordinary rule 
of law whereby the property would be partible. Accordingly 
their Lordships affirmed the decree for partition, accom­
panied by a declaration that it was to be without prejudice 
to the right of the desai to such emoluments or allowances 
for the performance of the duties of the desaiship as he 
might be entitled to under any law in force.

There cannot be two separate vatans in connection 
with one .hereditary office. Therefore, when a valan is 
broken up into shares or tahlim s, those fakskims do not 
constitute separate vatans}

' See also Oopalrar v. Tnm- 5 Hama agavda v, Shi-mpag<mht 
kwkr/ir 1 0  Bom. 598 (1880), 23 Bom. 601 (1896),

4 -1 Bom. I')I (v.C.) [1880].
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a aquation  by way of mortgage of redan property
" or any part of it, executed when Regulation X VI of 1827

was yet in force, bad no operation beyond the life of the 
vataudar wild mortgaged. The mortgage was in its incep­
tion void against the heir of the va/andur and bad not 
become validated against the heir by reason of the repeat 
of the sections in Regulation X V I of 1827, relating to this 
subject, by Bombay Act I I I  of 1871.'

* Pailtqm v. Swtmirao 24 Bom. 188ft, which is an Act to amend 
550 (r. c.) [1900]. See Act V of Bomba.v Act I I I  of 1874.
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CHAPTER VI.
HINDU CUSTOMS.

R e l i g i o u s  E n d o w m e n t s ,

Endowments for religious and charitable purposes are 
<piite common in India as in other countries. The whole 
land, it may be said without exaggeration, is covered with 
numerous institutions of this character. From a very early 
peiiod, private as well as public munificence poured in 
for the cause of charity and religion, for establishing 
religious centres for teaching and disseminating the sublime 
knowledge stored in the sacred books of the land. And 
the result* lias been the creation of numberless j\EhI/s 
Temples, Pagodas, Astkak and Adhinams throughout 
the count)y, these aie in the nature of permanent 
institutions for the benefit of the public, and may fairly 
be called Public Endowments. Besides these, there are 
other endowments in which the donor holds the property 
himself in beneficial ownership, subject merely to a trust 
as to part of the income devoted to the - support of the 
leligipus endowment. Among Hindus the common practice 
is to dedicate lauds and property in the name of the family 
idol or some deity and to vest them in a trustee j generally 
the donor and his heirs are the trustees or Shebaik. These 
we may call Private Endowments. Unlike English Jaw,
Hindu law makes no distinction between a private and a. 
public endowment.

.1 he English law relating to superstitious uses has l'w nmliiio* 
no application to Hindu religious endowments.1 Gifts

.........................-  .............. ..................................................... _ G i f t s .  *  ' ' |

' Jlu/m JiijfSket v. Krhhttaji Aiuhrti'* v . Jon him 2 B L I!
Horn, mi) A W - (O. e . j .j j t8 [isr.sij;

''hand v , M ahadngirl *12 Com, H , i i d  ,/it.dilh v. Anmn //,/< 5 u ,  j ,
G .  It.  211 ( IS .V > ) ; s e c  a l s o  Ihm  R .  4 3 3  ( I s / O ) ,

Mem:.'! v. Vouch 2 Ilytle 03 (!|C l) :

* ’ * ' - ' * ' . . * i
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for religious purposes are valid without the delivery of pos­
session and are not invalid if they violate the rule of 
perpetuities.1 Public endowments are ordinarily inalien­
able/ whereas a private endowment is alienable and 
partible, but subject to the charge upon it,8 The pro­
perty dedicated to religious purposes are generally vest­
ed in trustees, and such trust when properly made is 
irrevocable.4. When a gift is made, the donor taking all 
the steps in his power to give effect to it, it is complete 
and he cannot revoke it by a subsequent W ill/ Endowed 
lands are not hcreditable property, and the management 
of them for religions uses can pass by inheritance.5 The

Kuniara Aeimkrhhm Deb w Snrnda Pnmmm Adkihari 22 
Kuniara Kvmzrn Krishna Deb, Oat. 980 (1895) ; Slipa Shanhir
2 B. h. R. (O. C. J ) at p. 17 (18(18) Gir v. Ram Shewttk C'howd/iri 2.4 
Per Markbv J .— “It Iwing a s -  Cat. 77 (1890). 
s timed to be a principle of Hindu * Alaluifo.h Chand v. .1Hr dad 
law that, .a gift can bo made to A l-it  5 S. I). Set. Rep. 268 (3 1 3 ) 
an idol, w hich!! a Capup floHmim, [1833] ; approved of by the Privy 
arid incapable of alienating, you Council in  Maharanee Rnijosoon- 
oamfot break in upon that prin- tie eg. Deh'm v. Ranee Luehmce 
ciple by engrafting upon it the Koonwarec (1873), see full report 
English law of perpetuities.” in 15 R. L .R . 176a (187.*) : Fattoo

* Maharanee SMbe-umree Debya Bibee v. Bhurrut Lull Bhuhut 
r. Mfit hoe rn not h 1 eh«rjo 13 Moo, 1 0  W , R. 299 (1808) ; Damn Dknl 
1. A. 270 (1869) ; Pens anno Kit- v. Kishru Chunder Geer, 13 W. R. 
mare Debi/a y. Golabekmd Baboo 2 0 0  (1870) ; Sunatun Bymeh v.
2 I. A. 145 (187.T) ; Karin/an v, Jay gat. Soondren Batter 8 Moo.
SndaHand Ruvmkandra, 5 Rom. I. A. (56 (1859) ; Shaik Mahomed 
393 (1881); CoHm-tor o f Xhunti v. Ashamlla . Chmdhry v. A mar- 
Hart Sit a ram (i Bom. 516 (1882) ; rlmnd Kundu, 17 1. A. 28 (1889) :
Rupa Jayshet v. KrUdmaji Govind s. c. 17 Out. 49S 
9 Bom. 169 (1881) ; Sri Ganesh ' Jiiyffnt Muhiti Dosser v. Ho- ■
Dhornldhur Malta rajder v. Ke- . hheemoney Dosser 14 Moo. I. A. 
ttkamtr Gorind Kidijafkar, 13 289 (1871): s. c. 10 B. h. R. 19:
Bom* 625 (1890) ; llamt<ha>ulra s. e. 17 W. R. 41,
Sbunharbocti Draeid : Koshlnath 5 Rajaram v, Gtine-sh 23 Bom.
Kwrnytm Bra rid, 19 Bom. 271 131 (1898),
(1891); Trimbah lUnik rhthnu Rn- 6 Rider Widow of Raja Chatter
nude, v. /j'iks/iilian Rnm krishm  Sen, v. YimnySr Widow of Rojo,
Rum de 20 Bom. 495 (1895) : Chatter Sen 1 S. D, Scl. Rep. 180
Pros anna Kumar Adhihari v, (239) [1807],
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Shehait lias not the legal property in the lands dedicated to 
an idol for religions services, but only the title of manager 
of a religious endowment.1

When there has been no direct endowment to support 
the worship of the family idol, although a moral obligation 
might be created by Hindu usage and custom, such moral 
obligation will not be held as having any legal operation.®

Of all the religious institutions Mulls are the earliest. Origin o£
These institutions were established as centres of theological 
learning and in order to provide a line of competent teachers 
to carry on the work of religious propagandism and to spread 
the particular doctrine of the institution concerned. These 
are almost invariably presided over by learned and pious 
ascetics. The word M utt “in its original and narrow sense 
signifies the residence of an ascetic or w n n y a s i o v p a r a d e d .’ ’ *

In regard to origin, growth and object, Mulls in India are 
very much similar to the ecclesiastical bodies in Europe.
The origin and growth of Mnlts is thus described:—
“ A  preceptor of religious doctrine gathers around him 
a number of disciples whom he initiates into the particular 
mysteries of the order, and instructs in its religious tenets.
Such of these disciples as intend to become religious 
teachers, renounce their connection with their family and 
all claims to the family 'wealth, and, as it were, affiliate 
themselves to the spiritual teacher whose school they have 
entered. Pious persons endow the schools with property 
which is vested in the preceptor for the time being, and a 
house for the school is erected and a mattam is constituted.
The property of the mattam does not descend to the 
disciples or elders in common j the preceptor, the head of 
the institution, selects among the affiliated disciples him

1 Waltamnee, S/iibessuu>re Drbia 5 W . R , 28 (1866).
v. Matliooranath AcJiurjo 13 Moo. * (fiyaua Samhuulha Pitndafa 
t .  A . 270 '(1869), Suniuulhi v. Kundammi Tambiran,

* Shutnlall Seht v. Huromondry 10 Mail. 875 p. 380 [1887).
Qupta 1 In ti Jur, N, S. 36 ; S. C.
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whom he deems the most competent, and in his own life­
time installs the disciple so selected as his successor, not 
uncommonly with some ceremonies. After the death of 
the preceptor the disciple so chosen is installed in the 
gadi, and takes by succession the property which has 
been held by his predecessor. The property is in fact 
attached to the office and passes by inheritance to no one 
who does not fill the office. I t  is in a certain sense trust 
property ; it is devoted to the maintenance of the establish­
ment, but the superior has large dominion over it, and 
is not accountable for its management nor for the expen­
diture of the income, provided he does not apply it to 
any purpose other than what may fairly be regarded 
as iii furtherance of the objects of the institution. Acting 
for the whole institution lie may contract debts for pur­
poses connected with his maitam, and debts so contracted 
might be recovered from the maUmn property and would 
devolve as a liability on his successor to the extent of the 
assets received by him’” This description represents the 
nature of the generality of Mntfs and the incidents of the 
property which is devoted to their maintenance. There 
may, however, be exceptions.

Earliest The foundation of Units in India dates from the time
Mutt*. of the great Sankaraehavya, who appeared about the 8th

century of the Christian ora, and was the founder of the 
Adwaita School of philosophy. It was said that before the 
advent of Sankaraoharya, Buddhism flourished and took 
firm hold in India and the Brahmanical religion was on the 
point of vanishing from the land. The great Sankaraehavya 
by his superior teachings not only arrested the progress of 
Buddhism but gradually restored Vedantism in its 
pristine glory in the land. In  his palmy days the great 
Buddha established monasteries for affording Buddhist 
monks shelter and abode to learn and meditate, to cultivate

1 Sammantha Panilura v. Sri- (1879). 
lappa f'hefti, 2 Mad, 177) p. 175*

f&fet ...... '■ ■' .... . Lit i

•• / .&>   %\ __
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spiritual perfection and attain Nirvana. From these 
Buddhistic monasteries the great teacher of Pantheism or 
Adwaitim took his conception of establishing religious 

, centres of teachings, i. e., Mutts where his followers might 
learn and cultivate, and teach .to ot hers, his sublime doctrine 
of Adwaitabad. It was said that he actually founded 
tour jUnits for Lis followers on the basis of the monastic 
system of, Buddhistic &tvgha:rama*. After Sankaraeharya, 
founders of other schools of religious philosophy, 
such as Itamanuj, Madhabacharya, Nanak, Kabir,
Ohaitanya founded many important Mutts for similar 
purposes,

With regard to, the origin of endowed Mnils the fol- Knctow«i 
lowing passage from the judgment in Giyana Aambandha 
Pandara SannadJri v. Kandasami Tambiran1 may he cited 
here:—“ In former times these institutions exercised 
considerable influence over the laymen in their neighbour* 
hood; they became the centres of classical and religious 
learning and materially aided in promoting religious know­
ledge and in encouraging religious and other charities.
The ascetics who presided over them were held, owing to 
their position as religious preceptors and often also in 
consequence of their own learning and piety, in great 
reverence by Hindu Princes and noblemen, who from time 
to time made large presents to them and endowed tin5 Mutts 
under their control with grants of land. Thus, a class of 

. endowed Mnils came into existence in the nature of monastic 
institutions, presided over by aseetics or sannyasis who 
had renounced the world.”

The distinction between an Adkinam and a Mutt. Oistinction 
as an endowed institution consists in the latter beim> l,Rt"pen W 
an isolated institution, whilst the former is the s 
central institution, from which the chief ascetic exer­
cises control and supervision over a group of endowed 
institutions and religious trusts committed to his manage--

1 SO Mad. 375 p. 380 (1887).
29

■ ’ . A*. ;: ■ ■ . * ' TlipilK
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menfc and subject to his jurisdiction as the responsible 
trustee.'

Su<lia Matti. Mutts may be established' by sndra samyana. In 
tact there are several such mutts in India. Dharmapuraii 
and Temvaduthorai are the chief sndra muds in Madras.

thanulm These are Shiviic mutts} Regarding Dwmidva, i. e.
Mutt.i. interdependent mutts, see infra p. 243.

Temple.-. Like Mutts, Temples are also religions institutions.
They are the most numerous in India. They have been 
founded as places of common resort for the worship ot 
god and for the growth of spiritual knowledge of Hindu 
community a t large. As a rule temples are endowed far 
more richly than the sister institutions viz., Mutts. Each 
temple has a presiding deity to which the temple is usually 
consecrated and the worship of this deity is the primary 
object of the temple, Each Mutt has also a deity 
attached to it, but its worship is the secondary object, 
the primary object being the teaching' and propagating spi­
ritual knowledge. But, whether a mnU or a temple, 
each is presided over by an ascetic. He has to look 
after the management of the institution in his charge 
The office of superintendent of these religious establish­
ments which are variously known as Mutts, Temples,
Mandirs, Pagodas, Asthals. Devast-hanams, Adkiuams 
AhUras, &e.—is called a Mohantee or MohmtsMp and 
the incumbent of the office is variously designated as 
Mohuut Gosavi, Geer, Achapja, Dharmahirla, 3 wami,
Adhikavi, Sardar, Panda, See.

Difference The Madras High Court in a very recent ease has
J S S o f th e  drawn a distinction between the position of the manager
m anager of a 0f a temple ’and that of ahead of a mutt. I t  holds that 
tem ple  a m i
that of head......  .___,— ---------- - -  ——...... — - - ...... — —
of a  iinitt,.

1 Guyana Samba M u  Pandam ta/qw t'hHh, 2 M ad. 175 (18711) ;
Suena'ilhi s.KtnuUtsami Tambiran Gigana <<iwb<nMu Pandam Sun- 
10 Mad. 375 a t  387 (1887). m ih i  v . K/mdasami Tumbh-ait, 10,

* Sammaxtha Pandara v . Set- Mad. 375 (l38;7).

?(!)? <SL
-- ^ / /
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the custodian or dhamakarla of a temple is a mere trustee 
who Is bound to apply the funds at his disposal in 
carrying put the object of the trust such as the' conduct 
of the daily worship and the performance of ceremonies.
The head of a Mutt- is not a mere trustee but a “ corpo­
ration sole” having'an estate for life in the permanent 
endowment of the Mult and an absolute property in the 
income derived from offerings, subject only to the burden 
of maintaining the institution. His power to alienate 
or charge the corpus of the endowment is limited to 
purposes necessary for the maintenance of the Mult, and 
alienations or charges will not be binding on the Mult 
or on his successors merely because they have been made 
for general religious and charitable purposes 'appropriate 
to the head of a \ln tl”' I t  would seem that, the learned 
Judges came to the above conclusion by holding that 
“ there is a considerable similarity between these waits 
and ecclesiastical corporations in Europe, in respect of 
their origin, growth and object.” ’2 An endowment to a 
watt is an endowment to the brotherhood, i. c. to 
the Molt nut and his disciples, and an endowment to 
a temple is a  dedication to the presiding deity of the 
temple. And as idols have all along been treated as 
perpetual infants, so the provisions of human guardians 
have been made for the management and preservation 
of the dedicated property. The Judicial Committee ob­
served :—“I t  is only in an ideal sense that property 
can ho said to belong to an idol, and the possession and 
management must in the nature of things be entrusted 
with some persons as thebait or manager. I t  would seem 
to follow that the person so entrusted must of necessity be 
empowered to do whatever may be required for the 
service of the idol and for the benefit and preservation 
of its property at least to as great a degree as the 1

1 V illy tip u. nia Tirtha Sioami v. 435(1904).
Vidyanidki Tlithn Sioami 27 M ail. * Ib id  p. 453.
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manager of an infant heir.”1 Ilis Lordship Mr. Justice 
Bhashyam Ayyanger has very nicely put the distinc­
tion between a mutt aud a temple in these words; “ The 
two classes of institutions, viz., temples and mulls, are thus 
supplementary in the Hindu ecclesiastical system, botli 
conducing to spiritual welfare, the one by affording oppor­
tunities for prayer and worship, the other by facilitating 
spiritual instruction and the acquisition of religious 
knowledge—the presiding element being the deity or idol 
in the one, the learned and pious ascetic in the other. The 
position of the head of the mull is thus not the same as 
or analogous to that of managers or dhurmakarlax of 
(levaslanams and temples, but resembles more that of 

. Bishops and Archbishops in the Christian system of
Europe. In the ease of temples, the endowments, whether 
in the shape of landed property or tmclik allowances, have 
to be devoted to the carrying out of the specific pur­
poses connected with the temple, i. a., the daily 
worship and the periodical ceremonies and festival—pur­
poses defined and settled by usage and custom and gene­
rally recorded in what is known as the “ditianT—aud 
the d/iarmakarlas are mere trustees for the carrying out, 
or executing such trusts In the ease of mulls, however, 
such defined and specific purposes immediately connected 
with the maintenance of the mull as an institution, are, 
m the nature of tilings, very limited and a large part 
of the income derived from the endowments of the 
mull as well as from the money-offerings of its disciples 
and followers—which offerings as a rule are very 
considerable—is at the disposal of the head of the mntl 
for the time being, which he is expected to spend at 
hi* will and pleasure, on objects of religious charity

' Pmsmw: Kumari Debut v, Achat-jo 13 Moo. I, A, 370 (ISMS!)) ;
(Mttbehtnul Baboo 2 t. A. 1 1"> Munohor Vanish Tambeltiu- v.
(1873). See also Maharanee Sibes- La Mm tram O'ucindmm 1 2  Bom.
■hi wee Debut r. Mot lumen noth 247 (1887).
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and in the encouragement and promotion of religious 
learning.’’ 1

Lands dedicated to the services of an idol being inalien- power of a 
able, a shebait cannot alienate them, though lie can create 
derivative tenures and estates conformable to usage, 
iShebaits who succeed one another from a continuing repre­
sentation of the devutter property, can incur debts for the 
proper expenses of keeping up the religions worship, repairing 
the temple, &c, Judgments obtained against a shebait 
in respect of such debts are binding upon succeeding 
shebait*, though the decrees could be executed only against 
the current rents and profits of the devutter property.
The Privy Council has laid down a rule relating to the powers 
of a shebait iu these terms:—“ Notwithstanding that pro­
perty devoted to religious purposes, is, as a rule, inalienable, 
it is in their Lordships’ opinion competent for the shebait 
of the property dedicated to the worship of an idol, in the 
capacity as shebait and manager of the estate, to incur 
debts and borrow money for the proper expenses of keeping 
up the religions worship, repairing the temples and other 
possessions of the idol, defending hostile litigious attacks 
and other like objects. The power, however, to incur such 
debts must be measured by the existing necessity for incur­
ring them.”8 The Bombay Court following this decision of 
the Privy Council has laid down that religions endowments 
in this country, whether Hindu or Mahoinedan, are not 
alienable, though the annual revenues of such endowments, 
as distinguished from the corpus, may occasionally be 
pledged for purposes essential to.the Institution endowed.1 * 3 4 * *

1 27 Mail. 486 p. 451. A'MiJuim 22 Cal. 989 ; Stum
* Maharanee Skibexsmree 'Debit* WmHhar v. llam Shncak '2-1 Cal. 

v Motkooramth Arharjo 13 Moo. 77 (1890).
I, A. 270 (1869). * Ml rag an, v. Sadumnd llu.m-

3 Prarnmnn Kumarl Dobia v. ehantlm 5 Bom. 393 (1881). See
(tola]) Chatul Hahoo 2 I. A. 145 also Mtijm Jagsket v. Krhhnuji
(1875). See also Prosoimo Kumar Out hid 9 Bom, 1(19 (1884); Cotteetor
AAhikdrec r. Siirvtla Pnmnmo of Thanna v. Iltirl SiUirnm t!
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Iii Trimbak Ramkmkm- Ram.de v. hithnhnian, Ramb'ishna 
Ranacle, l it was laid down that “ as regards public endow­
ments, religions offices are naturally indivisible, though 
modern custom has sanctioned a departure in respect of 
allowing parties entitled to share to officiate by turns and 
of allowing alienation within certain restrictions.” 

lit-dits *>F< a As to the rights of the Mohnnl-s or Swam/.’! in relation 
' t o  the malts and their endowments, the cardinal principle 

is that the properties given for the maintenance of 
charities, religious or otherwise, are ordinarily inalien­
able.* But, “the Sw/unis,” says Mr. Justice Subrahmania 
Ayyar, “were not mere employees or subordinates in 
the institutions, but heads thereof, whose duty it was 
to promote learning and further the interests of religion; 
such heads moreover as ascetics, not prone to be affected by 
motives incident to worldly life, requiring less restraint in 
dealing with property than ordinary men. I t  followed 
therefore that the law gave them, over what remained of 
the income after defraying the established charges of the 
institutions, a full power of disposition, while in respect 
of the corpus it treated the individuals composing the line 
of succession as in the position of tenants for life.” ® In 
KAwalckaud v. Ma/uidecffin* it was laid down that a grant 
to a Gijswawi and his disciples in perpetual succession,
Coupled with directions which practically make it an endow­
ment of a mult with a limitation of the enjoyment 
to a particular line of celebrants of the worship, does not 
entitle an individual gtfsmmi to encumber the endowment 
beyond his own life.

B um . 5-10 (1882) ; M/t itrhminn v. A'ltnturi Orhiu v. Golnbchnnd 
I'rfii'.xhiiiilcir (1 B om . 2 0 8 (1 8 8 2 ) ;  Btiboa 2. I.A. 110 (1 8 7 5 ) ;  Xunit/nn 
Shri Gaahk v. hc*har-rtte 1." v. ('h'athumm a B om . 393 (1881) ;
Bum. (125 (1800) : llitiiiclntud' r C/dlectnr of Tl/aiuu/ v. Hart
v. Kttxhim th  10 Bom. 271 (1801). Situ  mm-Si Bom. 5-16 (1882).

1 2 0  Bom. $95 (1805). * Vidtjrqutrmt T'niJm Sw/tmi
1 Mtthammtt Shibrs nirce D.diia. v . Vidi/atiidhi Tirtha Swiimi,, 27 

v. MutJuwnt Xtith Arharjo  18 Mou. M a d . 435 p. 430. (1 0 0 4 ).
J. A . 270 (18(10); 'p,wanna 4 12 Bern. H. C. It. 214 (1876))'
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A  Moftml ia  charge of an endowment, w ith  only a  life 
interest in the property, cannot create an interest superior 
to his own, or, except under the most extraordinary 
pressure and for the distinct benefit of the endowment, 
bind his successors in office. I f  a purchaser from such 
Mo final retained possession after the Mohuul’s death, the 

successor to the gitili would have a cause of action against 
him  from the date of the election ; and no length of 
possession durin g  the vendor’s life-tim e would give the 

purchaser a valid title as again st the present Moltiml.1 

I f  this were riot so, any Moknnl who was inclined to 
com m it waste on an endowm ent and who lived long enough, 
m ight rniu the property entrusted to his charge, and leave 
his successor remedyless if  m ere than 1 2  years had elapsed 
since the alienations.

The rig h t of succession to the property o f a deceased Eight of sme- 

Mohnnt depends upon the custom and practice o f the parti- ^ td'in'ire. 

eular institution concerned.* T h e cielos  cannot claim the ' 
property of the deceased guru whether hereditary or self- 
acquired, b y  r ig h t of inheritance, nor can th ey claim a 
division of the same among them selves/ T h e  custom anil 
usage governing succession of each institution must be 1 * * * 5

1 JUoAmt Bunn Suivup Buna v, v. Mum CJt under Sun, 4. [. A, 52
Khashee. Jhu. 20 W,R 471 (1878). (187(1) : JtamaUagaM P-illaiv. Vy-
See also the following cases:—  tkilmgam PiUai, 20 I, A. 160
A « ray a«v. Sadanarul Bamchamlra (1898) 8. C. 16 Mari. 490 ; PamAam
5 Bom. 898 (1881) ; Collector of (Hr v; Mat Gif, 25 All, 290 
7 It a am v. Hurt Situ rum, 6  Bom. (1903 ;Samimtba v. PnrushoHnmn,

540 (1882; ; Dhamnidhnr Malta- 16 Mail. 67 (1892) ; Kasim
raj,lev v. Kethicrav Gorin,l Kid- Saiba v. Sudhinilm Thirthu 
l/avhir, 15 Bom. 625 (1890) ; Situ- Siamifi, 18 Mid', 359 (1895). 
rambhut v.Sitaram Gii)ie;htG'Bom. * Gret'dhurcc Dons v, AaitClO- 
H. 0. R 250 (1869); .Maharanee kixxore II Moo. I. A , 105 (1867):
Shibcmntree liebiti v. Moihobm- s c . in Cal. H.C. 2  Hay 633 (1863): 
natk A char jo, 13 Moo. 1. A . 270 s. c , 1 Marshal 573.
(1869); Pronunno Kwmiiri Mebyav', a Atmamiml v. Atrna Rant 1 

Gotah Chan,l Baboo, 2 I .  A. 147. N.W .P. Doris 309 (1852).
(18 u>); Kimicar lJoorgunatb May
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[
strictly  proved.1 If by usage the office of a Mohuvt is 
elective, it must be adhered to in preference to any other 
mode of succession. A n y  devise or relinquishment b y  the 
incumbent in favour of another person, in opposition to 
the usage of the institution cannot operate at all.*

Buies of The rule regarding succession to a moknnhhip of a mutt
Tw in'™  *" as laid down in various decided cases, the earliest of which 

came before the Sudder D ew auy A d aw lu l in 1800, is as 
follows :— According to the established usage a successor 
to the office o f a Mohimt is nominated by the last incum ­
bent, who, in liis capacity of guru or spiritual teacher, selects 
one of his chelas or pupils to succeed him a t his decease.
On the demise of th$ M ohunt, the Mohnnts of other similar 
institutions in the vicinage convene an assem bly o f the 
order for perform ing the bundhara or funeral obsequies 
o f the deceased Mohunt, at which they confirm the nomi­
nation made b y  the deceased and initiate the pupil selected 
as bis authorized successor.3

Kh./meltrla to The foregoing rule for the election of a  successor by the 
succeed where jyohwit during life and bis subsequent installation by 

tion made. an assembly o f Mo/iunts a t the obsequies of the deceased 
'Mohunt appears to be in all eases indisputable and conclu­
sive. But the ease of Ganesh Gir v. Ammo Gir* lias laid 
down a precedent that where no successor has been nomina­
ted by the last incumbent, the proper successor is his

1 Greedharee linns v, Xaiidp 2 S.D. Set. Hep. 101 (1815).
Aimire 11 Moo. X. A, 405 (1867) ; 3 Dimming Gir v, Mya Gir
llaja llvttu Itumalniga Setnyati 1 8. D; Sel. Bep. 153 (1800); Itam- 
y. PcriaiKiyugum, 1. I. A. 209 ruttun, Das v, Bumnalcf Dan Ibid
(1871); llajnh Vurmah Yalta v, 170 (1800); Gunesh Gif v. Ammo
Mari Yunm h Mutlui, 4 I. A. 83 Gif Ibid 218 (291) [1807] ;
(18-76) ; Krimati JanoJti Debiy. Sri Gtutga Das v. Tiluh Das'lUA 309
Gornl AcMrj-ia 10 I.A. 32 (1882); (1810); Mamin Dus v. Brmdabun
Genda 1‘ufi v, Chitar Puri 13 I. Da* 2 S. D. Sel. Hep. 151 (1815) ;
A. 100 (1886): s. c. 9 All. 1; Duma- Atmanund v. Atma Hum 1 N. W. 
liugam Piltaiv. VythUingam Pillai V. Dccis 808 (1852) ; Sitayerskad 
20 LA. 150 (1893): s.c. 16 Mad. v. Thalturdass 5 C. L. 1! 73.
490.’ ’ (1379).

» Xaraitt Da* v. linndabm  Dan * 1 S. D. Sel. Rep. 218 (1807).
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Khaschda or principal pupil. A Mohunt, being restricted 
from marriage, can have no legitimate children and 
.must be succeeded in his rights and possession by his chela 
or adopted pupil. Nomination of a successor by the 
Mohunt incumbent may be made either by word of mouth 
or by will.1

I t would seem that nomination of a successor by a domination 
deceased Mohunt must be confirmed by other Mohimts of ^  
the order and the Mohunt eleet must be duly installed by tion essential, 

them in the gadi at the bnndhara ceremony. In a case 
where there was no regular election or installation as re­
quired by the usage of the sect, the Sadder Dewany Adaw- 
lufc directed the Mohunt in possession to convene an 
assembly of Mohunts to elect and isstal. him regularly.4 In 
l he Ganes Ciir'a case8 the claimant, who was the principal 
pupil, was duly installed as the successor of the deceased 
MoMnt at his obsequies by an assembly of the Mohunts.
So the judgment was given in his favour. In another ease 
the Sadder Dewany Adawlut, in rejecting a claim for the 
superintendence of an endowment, observed as follows : —
“ But a further objection arises to the plaintiff's claim, 
viz., that were the deed established and were it shown that 
it was the intention of the donor to transfer to the donee 
his rights of office as well as personal rights, and also the 
duties incumbent on the office of Mohunt, there has been 
no acknowledgment of the Plaintiff by the assembly of 
Mohunts and others in due form, as is proved in I he record 
to be customary on the death of one Mohunt and the 
appointment of his successor."*

1 Greedharn Dam v. Nando. (1880): S, c. a All, 1 . 
hUgore Dans 11 Moo. 1. A. 10| * Gmtja Dan r .  Til ah Dan I S ,
(f$67).; Trimbahpuri Guru Siti'l T>. Sol. Rep. 309 (1810). 
pari v. Gant/abni, 11 Hum. 5 11 * i . S. D. Sel. ttep. 218 (1807).
(1887) ; MamaU/gptm Filial v. * Mohunt Gopal Das* v, Mohunt
VytMlmgam PUUii, 20 I. A. 150 Kirparam Dan* 0 f*. IP. Beds.

(1893) : S. C. 10 Mad, 190 ; Gouda 250 (1850).
Puri v. Ghhutar Puri 13 I. A. 100

30
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Bmulham The bund Java assembly has full power either to confirm
powei*̂  ̂* or to set aside the nomination made by the deceased Mohmi.

If  the assembly see reason for setting aside the nomina­
tion or if no successor has been nominated by the 
deceased, in either of which cases they make an election 
of their own, selecting from among the pupils of the deceased 
the one who may appear to be the best qualified to be his 
successor and then to instal him in the gndi with the 
usual ceremonies.1

Usage of each With reference to rules of succession to the gctdi 
itslaw  of sue- Sir Barnes Peacock C. J., in Qreedkaree Dcm v. 
cession. Mmd Kishore D M  said :—“ Numerous cases have been

cited to show what was the usage, hut the law to be laid 
down by this court must be as to what is the usage of each 
mohuntee. We apprehend that if a person endows a 
college or religious institution, the endower has a right to 
lay down the rule of succession ; but when no such rule 
has been laid down, it must be proved by evidence what is 
the usage, in order to carry out the intention of the original 
endower. Each case must be governed by the usage of 
the particular mohuutee.’ * The Judicial Committee on the 
appeal of the same ease said, “ I t is to be observed that the 
only law as to these Mokunis and their office, functions 
and duties, is to be found in custom and practice, which is 
to be proved by testimony."8 The same principle has been 
laid down in various other eases by different courts in India 
as well as by the Judicial Committee.4

1 (runcja Dus v. Tihik Das 1. S. p. 7'.) (1879).
T>. Sel. Hep. 309 (1810); Atmanvud * Raja Muttu Jlamalinga Setu- 
r. Atmaram 1 /V. If. P. Decis 309 jmti v. Perianaya.ffim Pillai 1 I,
(1852). A. 209 (187-1) ; Baja Vm-mah

• 1 Marshal 573 p, 581 (1863) : Valia, v. Ba-ei Vurma Mutha 1 I.
S. C. 2 Hay 633 ; A. 76 (1870) : s. C. 1 Mad. 235 ;

* Qreedharee Bass v. Nvmla- Srimati Janulti Deri v, Sri Oopal 
hissore Bass 11 Moo. I. A. 405 Aoharjia 10 I. A, 32 (1882). 8 . c .
(1867). Sec also similar obser- in the lower court 2 Cal. 365 • 
rations of Garth e. J., in Sitapur- Genda Puri \\ CMmtar Puri 13 
shad Thahirdasx 5. O. L, B. 73 I, A. 100 (1886): fj. c. 9 A ll. 1 ,
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A suit by the chela of a Sravnk gnnt, to obtain possession Sravuk gum 
of the temple of bis sect at Smut in quality of heir to the succesBi°»- 
last guru was dismissed because the ttei/i of the sect of 
Ahmedabed was possessed of the sole power to nominate 
a guru and had already appointed another person.1

Land bestowed by a zemindar in perpetuity upon a Escheat,.

(rosain escheats on the death of the donee without legal 
heirs, together with any buildings or groves standing 
thereon, to the ruling power, and does not revert to the 
donor.”

According to Hindu law a chela is the heir and personal i ,wtoi reprc- 
representative of the deceased .1 tokunt* So the chela *cntative <rf a
(spiritual sou; and not the gu-rubhai '(spiritual brother] of 
the deceased Mo/nmt is entitled to collect the outstanding 
debts due to his private estates.4 On an application for 
Letters of Administration to the estate of a deceased 
Baimgee, it was held that according to the custom pre­
valent amongst the sect the preceptor of the deceased 
MohmU’e preceptor was entitled to it. This custom super­
sedes the Hindu law which contemplates the succession 
only of the preceptor himself.5 Whether this custom, which 
ignored the right of the preceptor to inherit the property 
of the disciple, was unreasonable or not, Banerjee J. 
said : “But that of itself does not make the custom so 
unreasonable that we should refuse to recognize it. I t  
may ho well (and some of the facts appearing from certain 
of the documents go to show that is so) that hv reason

It-nnudingam Pitiai v. VyUti- JUohnnt Joy ram Bats 5 W. R.
'litigant PiUai 20 I, A. ISO (1880): Missc. 57 (1806) : s. o. 2  Wyman
S. C. 10 Mad. 490 ; Baudot) v. Part I
(iltnrib Hat 13 A il. 250 (IS'.IO), • DuUarum M arti v. Luck-

1 Uhutaruk Ilajfndra Sdjigvr wan, Bliaytl 4  C al. 951 (1879): S. o.
Sooryrr v. Swli Sugar I Bon-. 390 4 Shorn, Notes 5 ; See also Mtyntb
(1809).“ Bharatl Moliwnt 2 1  W, R, 340

* Suit gram Singh v. Be her Butt (1874),
2 N. IV. I1, heels Sel. Rep. 233 4 See Dayabhaga Ch. X L  s. 0.
(185.3). para. 35.

* Mohuut Sheoj)rokash Das y .

oAxiLio ; v- 'V, :. u V ' ' . ‘Vi: V ' .''A ■■ '’tw.fl' ̂
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of superior sanctity attaching to the family., to which the 
applicant belongs, the right to succeed lias been conceded 
to the members of that family in preference to the right 
of the immediate preceptors of tlie deceased disciples.” 1 

A eketa alum Primarily no person except a chela or disciple is entitled 
entitled to to succeed to a deceased mohuiit. The chela must be an 

ascetic and follow a life of celibacy.11 Where there are 
more chelae than one, custom and practice intervene. 
Sometimes the eldest or khaschela succeeds to the gacli by 
right of primogeniture. In  some cases the guru  selects or 
nominates his successor from amongst his chelae. In  some 
Jstk a ls  the succession depends upon election from, amongst 
the chelae by the superiors of other similar A clh ah. The 
feigning king has occasionally the right to elect from 
amongst the chelae of the last Mohinit.s In a very recent 
Madras case, one of the learned Judges has thus put the 
law of succession to muffs  in Southern India : — “I t  is 
regulated in the ease of m a th  by the custom, or usage of 
each particular mutt, but in most cases, especially in 
Southern India, the successor is ordained and appointed by 
the head of the mutt during his own life-time and in 
default of such appointment the nomination may rest with 
the head of some kindred institution, or the successor may 
be appointed by election by the disciples and followers of 
the mutt, or, in the last instance, by the Court as
representing the Sovereign.’ *

in default of When the last Moltunl dies without leaving any chela
Ch))!t'i or S  the succession goes to the gnrnhhun or some other spiritual
other spiritual relation according’ to the usage and custom of the institu­

tion. In  Ram Base Bairagee v. Gnnga Base,* the Mohiiiit 
of a bairagee mult died without leaving any chela.

' The ('Meet or of Dacca v. ’  Ibid.
.friflat Chunder (iloswaiki 28 Cal. * VeAgajpurug Thiha Swamiv,
(108 p. til l (1901) 3 8. 0 .5  0. W. \idijap>trno Tirtho Strom i 27
N. 873. Mad. 135 p. 157. (1901)

* Mohuid Jtoinji Darn t. Lachhtt 5 3 Ag, H.O. 295 (1868).
Dam 7 C, W. N. 115 (1902).



■ G\ \

i l l  §L
■ r ' ■ ■ ’ :

Ul! 1.10101* l-.X UOWJl fcX l\S rid?

Ordinarily a successor to this mull is appointed by the 
mohtmls of other balragee ihulle. But a custom was.
set up to the effect that the property of a deceased mohunt 
leaving- no chela passed to the brother of his spiritual 
preceptor. The Court directed inquiry into the alleged 
custom. In Mohvut lihagubctu llamauuj Das v. Moktmi. 
liaghmnnAan Rama tin j Dans1 the rule of succession to a 
mutt in Puri, called Dakhitiparxn, was proved to he as 
follows:—The Mol a a l had power to select his successor 
from amongst his eh d m ; that iu the absence of appoint­
ment, a chela succeeds; if more than one chela, the
oldest; and ui the absence o f a chela., the mohunt' a gnrnbhai 
or co-chela .1 e. the chela of the predecessor of the
deceased mohunt) succeeds.

A Mol a ul hy Ids Will may appoint his spiritual
brother to he his successor.®

If  a Molt mil is found guilty of crimes or misconduct Removal of a 
he may he removed from the office.3 The Mohunt of a 
temple is not liable to dismissal at the instance of the 
Advocate-General, when no cause of misconduct has been 
established against him 4

A Bwami or head of a mutt, who is not mere a trustee Lunacy, 
does not (in the absence of evidence of custom to the 
contrary) forfeit his position by reason of his having 
become a lunatic. Under the Hindu law itself, lunacy 

* does not operate to divest a right already acquired.5
If leprosy is relied upon as disqualifying a Mohunt Leprosy,

from adopting a chela, it must be shewn to have been
of a virulent form.15

' 22 I. A. !)! (IS!).,) : s . C. 22 * D h m n ‘tinra•hai I'h,, . ( dvoca ti -
Cab 848. General 1 Bom. L. II, 743 (18!)<)>.

* Grecdharee l)ums v. JS’ttild- 2*eo Prayng Dim.>• ,Grant v,
hhtmre Dutt Mohunt. 1 Marshal 1‘irumuht. 30 Mail. 133 (i\ o )
373 (18<)3), (191*7]

•* H/uiobun j lohtn Belt v. /Jit-- 5 I "tdgupurm Tirtfin Steami v. 
rant /Mi li Beng. Set. Rep. 387 \ idyutudhi Tirt/ia 'Siedmi St Mad.
(1830) ; • Berjfiye Gurind Unreal 435 f t 903).
AiiU-r Das, 11,kl 147 (1850), " Mohunt lihagabatt, v, .1/okwit
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Succession to f dishtiuvct dkhciYUS M il Shivitti mulls arc no doubt 
« S « rw w i religious institutions of a public character. But as in some 
Shieitemutts, of these the mohunts are householders and allowed to 

marry, the succession to the gadi of these is generally 
governed by the ordinary Hindu law. Where the mohunh 
are married and their children succeed to the gadi as heirs, 
it is difficult to say then whether those mulls are public 
devutler property or otherwise.

Succession to The devolution of the office of shuhait or manager is.
religious trust reo-ukted by the terms upon which the trust was created, 
properties, °  . . .  . . . . .  ,

or the usage of each particular institution where no express
trust-deed exists. Where no terms are mentioned in the
grant, the shebaiiship devolves upon the legal heirs of the
founder.1 When the worship of a I'hakur has been founded,
the office of a shebail is held to be vested in the heir or heirs *
of the founder, in default of evidence that he has disposed
of it otherwise, provided that there has not been some
usage, course of dealing or circumstances, showing
different mode of devolution.* Where a shebail does not
appoint his or her successor as provided in the will of the
founder, and whore there is no other provision ft*  the
appointment of shebail, the management of the endowment
must revert to the heirs of the founder.8

Bui/buitu/tdim 22 L. A, 111 (i '•*.).'») : ./ur/tirf iiidrit Xa-th Hog v. /feme Ufa
S. 0 , 22 Cal 8 t i l .  Jynmnri Ditty 32 Cal. 129 (1901) :

1 Piet Aouiticnr v. Chuttue s. c. 8 0. W. .X. 801) :
JHiarcc Singh 19 W. B.3% (1870) ; 1 OasMmrr- S m ■ Greed ha iri-jee
SrimatiJanuhiDebt v Sri Goj/al v. llu ma nlolljer, U\ l.A .13 7  (1889):
Aoharjia 101 .  A.  32 (1882): S. c .  s. o. 17 C al. 8 ,
9 Cal. 700 ; Jagan>u»tJp Prasad 3 Ja i S a m i Ku-awar v,
Gupta v. Iluujit Singh, 25 Cal. ChaUurtlhari Singh 3 B. L , II 181
831 p. 301) (1897). Gossumee Sece (1870): 8 . 0 . 13 VV. It. 390 ; Gossu-
Grerdfutreejov y. BinmnUdljec 1 0  meeSrev Greedhareejce y . Hum on.
1. A. 137 (1889/ s. C. 17 Cal. 3 ; IMjee, 10 I. A . 137 (1889) s. C. 17 
Guana Miliband a Pa-mlara Sauna- Cal 3 ; Jagaamath Prasad- Gupta 
it hi v. Vein Pamlaram. 27 J. A . 09 v. Bimjit Singh, 23 Cal. 351 
(1899) : S. 0 . 23 Mad. 271 ; (1897.
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Where the mid wit flee of an endowment dies without 
nominating a successor, the management must revert to 
the lairs of the person who endowed the property.1 
Where a testator had made a bequest for charitable 
purposes, and had made no express provision for the 
management of the charitable trust so created, except by 
directing that, in the event of his heirs failing to carry 
out his wishes in respect of the trust fund, the Civil Court 
should take, the fund and the management of the trust 
summarily in its own hand, it was held that in the 
absence of misconduct, the widow, and not the Collector, 
was the proper person to be appointed trustee,?

The Privy Council in a very recent ease (which 
came from Calcutta) has laid down that in cases where 
there is no evidence as to who founded a religious 
endowment, or as to the terms or conditions of the 
foundation, the legal inference is that the title to the 
property, or to the management and control of the 
property, as the ease may be, follows the line of in­
heritance from the founder.*

In Joydeb Surma/i v. Hvrroputiy Surmah* the question Succession 
for decision was whether a female can succeed to the % woman 
office of dolloi (i,e. priest) of a temple. Hindu text- t,n8tce- 
writers* say that a priestly office cannot be performed 
by a woman. The Court, however, remanded the ease for, 
amongst other reasons, a finding on the point as to whether 
there was any custom or rule of Hindu law by which 
a woman is entitled to succeed in the priestly office.
In Mujavar Ibrahim Bibi v. Mujavar Hussain Sheriff* 
it has been laid down that a woman is not competent 
to perform the duties of Mujavar ( manager) of a

1 1‘vet Aamwttr v. Clitottur- Ilani lie-manta Kuniari, 32 Cal.
dharce Singh 13 W. R. 396 (1870). 12!) (r. c.) [1904].

2 Hari Dasi Dale v. The Score- * 16 W . 11. 282 (1871).
tury of State for India in Council 1 2 * 4 Vide Colebrooke’s Digest,
5 Cal. 228 (1879). * 3 Ma.l, 9 5  (1880).

* Maharaja Jaffadintlmmth y,
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durga which are not of a secular nature. In  llan  
Dad Devi1 it was held that a widow can be appointed 
trustee of some charitable trust. But this, the Court held, 
was in accordance with the terms of the AV ill of the 
testator, as there was no direction whatever that the Govern­
ment should take control on the failure of Hari Dasi’s 
line, hut only that the estate should go to Government 
in the event of her being’ disqualified, i.e .,“if her decease 
occurs before she brings forth a son, or she be 
(when the succession falls in) barren [avira), or other­
wise disqualified, then my whole estate shall go to the 
Government,” Of course her appointment as trustee was 
subject to removal in ease of misconduct or negligence.

In  Srimali Janoki Jiebi v. Sri Gopal Ackarjia* the 
plaintiff, a Hindu widow, claimed to succeed to the sJtebail- 
dtip in question with possession of the devnUiie properties in 
dispute by right of inheritance as widow and heiress of the 
last diebait. I t  was found in this case that the succession 
was not according to Hindu law, that there was great 
difficulty in ascertaining what- was the rule of succession 
to this office, but it. was certain that the usage had not: 
been according to the ordinary rules of inheritance of 
Hindu law. The Privy Council observed that “ not only 
does the usage not support the plaintiffs claim but it is 
opposed to it” and dismissed the appeal,

Succession to There seemed to be three descriptions of mulls in 
Cattaek. Cuttack vis., Mourod, PunrJnuli and ffakimi. In  the first, 

the office of chief Mo/runl was hereditary and devolved 
upon the chief disciple of the existing Moknnt, who, 
moreover, visually nominated him as his success#* In the 
second, the office was'elective, the presiding Mohnnl being 
selected by an assembly of Molmnts. In the third, 
the appointment of presiding Moknnt was vested in the

• 5 C a t. 228 (1879). C a l. §150.
9 10 T. A , 32 (1882) ; S. C. 9
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ruling power, or in the party who endowed the temple.'
In Mohuni Rama Nooj Done v. Mohunt Debraj Dost? 
the plaintiff claimed the office of presiding Mohunt 
of a temple at Juggurnath on the grounds of his 
having been principal chela of the late Mohunt, of his 
having been nominated by the latter to the succession, 
and of the nomination having been adhered to by the ap­
pointing Mohunt during the latter years of his life. The 
mohuntee under litigation was found to be monratn. The 
Court decided in favour of the plaintiff against the 
defendant who based his claim on a, prior nomination 
to the succession by the presiding Mohunt and a deed of 
gift, in his favour, of the temple and its appenages.

In the ease of a mourasi mutt the investiture by the 
leading neighbouring MohmU at the bnmlkara ceremony 
of one who cannot prove that he was actually appointed 
by the last Mohunt, is not sufficient, in the absence of 
proof that he has no right to be so appointed as being 
senior chela of the last Mohunt, to entitle him to succeed 
to the gadi,B

The rule of succession to the office of Geer is very Rule 0£ sue- 
' nouck like that of a uv.lt. I t seems that in accordance S-p'.'r O't- 
with the immemorial custom the Geer for the time being 
nominated his successor. Failing such nomination the 
disciples assemble at the place where he died, elect his 
successor and the person so nominated becomes Geer by 
virtue of such nomination. He must be initiated and 
become a sanngasi, otherwise he cannot be entitled to the 
rights and privileges of Geer. The essence of initiation 
consists in the person initiated repeating the presha or 
saujigasa manlram as it is pronounced by the Geer 
who nominates him, The text of the presha mantram

' Mohunt llama Nooj Doan v. Bom, L . It. 7-18 p. 748 (1899).
Mohunt Dehraj Dim 0 S. I), Sel. * 0 S, IX Set Sep. 262 (1839).
Rep. 202 p. 208 (1839). This * Sitajiemh/ul v. Thnkurdam t>
ease was referred to in Dhmwoover. 0 . L. R. 73 (1879). 
bai v. The Advocate-General 1

81
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as given in the Di&kshiiiyttffl means ‘I hereby renounce 
love of children, of wealth, and of the world ; and when 
time and circumstances permit, it is uttered whilst going 
through the ritual prescribed for becoming snnni/asi and 
after performing certain preliminary ceremonies, one of 
which consists in jeeva-sraddJinm whereby the person 
becoming a sanvt/asi is required to perform his own sraddha 
or death ceremony and thereby determine his status as a 
grihasiha or house-holder, or, in legal phraseology, to 
suffer civil death in relation to his natural family. He 
receives upa&esaui if made in the regular mode, altei 
performing jeeva-sradd/tam and by pronouncing the preslut 
man train.1 Having regard to the intention with which 
the npadesam is made the repetition of the ttpadesa 
matdram by the disciple was of its essence, otherwise lie 
could not have become the disciple ot the late Gen.
So where a plaintiff alleged tha t he was nominated 
by the late Geer, although the nominal ion was not concur­
red in by the disciples, and that he was directed to become 
a sannt/asi a day or two after his initiation but did not 
become so ; the Court, held tha t on its appearing that the 
plaintiff did not repeat the presfta want ram his npadesam 
was insufficient, and that as lie did not become a sanmjasi 
soon after the alleged initiation his right, if any, to the 
status of Geer ceased on his omission to do so/

Regarding the rights of succession to the office of a 
Dh/irmahirta Dharnmkarta, or trustee, of a devast ftemam, oi temple, at 

Rameswaram in Madura, the only law applicable is the 
custom and practice which are to be proved tiy 
evidence. Tlie temple is one of the class of religious in 
stitutions described in section 4 of Act XX of 1863. And 
according to immemorial usage the dharmakarta should be 
a Veil ala pandaram, i. e., an ascetic of the Vellala caste. 
According to the established usage of the religious founda-

1 Hnntjtuhiirict'- v. M b  • tia n g a tk a r ia r  v .Y e g m
,,/wtwr 13 M wt 521 p. 543 (IMO). f»>‘ 18 Mail. 524 (1800).
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fcion, each dhamakarta initiates a Velhtla layman and makes 
him an ascetic and thereafter appoints him as his succes­
sor while in office and shortly before his death. I t  
follows, therefore, that the appointment of a dharmakarta 
by one who has already ceased to hold the office will 
not he in accordance with the usage and will therefore 
be invalid.1

A very curious custom relating to the appointment of JJwandm 
a Swami or head of a mutt was alleged in a very recent simthCanara. 
Madras case.2 There the allegation of the plaintiff was that 
the two malls, viz., Bhaudarkare and Bhimamlu, were 
(houudva, i. <?., interdependent mulls, and tha t therefore, 
the Swami of each was entitled to appoint the other, in 
the event of the Swami of either dying without having 
appointed and leaving a successor, or a vacancy occurring.
But the Court did not go into the question as to whether 
the head of the mutt had such power to appoint as claimed 
by tire plaintiff. The case was disposed of on the ground 
that as there was no vacancy no appointment could be 
made. For, it would seem, the Swami who was adjudged 
a lunatic was alive when the plaintiff was appointed and 
lunacy does not operate as » forfeiture of the acquired 
rights.

Religious offices, as a rule, cannot be the subject Religious 
of sale. The office is res ejetra commefeium and no trustee oti!c0 r !r-rtni min­
or shebuit has power to transfer or sell it for pecuniary mcraim.

consideration. Whether by custom of any particular ins­
titution such alienation would be valid is a matter worth 
consideration. In a Madras case8 the High Court did not 
go into the question, as the trustees of the temple did not 
appear in the Court of first appeal to raise the question 
of the inalienability of the office. But the facts were

1 Manialmgoni PiUfii v. Vythi• v. Viilymklhi Tirtha Swami 27 
liut/am Pillal 16 Mail. 190 pp. UM5, Mad. it85 (1903).
497 (P.e.) [1893]. * ilimf/n-mmi v. itumga 1 C Mad.

* Vidyapunia Tirtlm Swam i 140 (1892),
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these: the plaintiff sued for a declaration of his title as 
holder of a mirad office in a certain temple under a 
sale-deed, by which the office and its emoluments were 
assigned to him by the first defendant. The second 
defendant claimed title to the office by purchase : other 
defendants were the trustees of the temple. The 
Court of first instance passed a decree as prayed for, 
but it was reversed on an appeal by the second 
defendant alone ; the trustees did not appear on ap­
peal. On second appeal, it was held that the second 
defendant was not entitled to a decree on the sole ground 
t hat the office was res extra conmerciwn. As a matter of 
fact the second defendant himself admitted that the 
office was saleable, and the first defendant, who sold the 
office to the plaintiff, acquired Ins right to it by purchase.
It is, therefore, beyond all doubt, that the office in question 
is saleable and if so, that most be by custom attached to 
the institution. But supposing that such custom of sale 
of the office was established, would the alienation be va lid ?
In this connection let ns consider what the Privy Council 
said in Rajah Vwrmah Valia v. Ravi Vitrma Mnlha.x There 
the point for determination was whether the uraima right, 
or the right of management of a pagoda, was transferable 
by custom. A  certain Rajah (in TelHchery) claimed, to be 
the assignee of the uraima right of certain pagoda and 
its subordinate chetrons under an assignment from the 
■ urallen (trustees or managers) of the religious foundation.
The urallen  bad no power under what may he called 
the common Law of India to transfer the uraima right 
to the Rajah, who relied on the custom of the institution 
sanctioning such assignment. The Privy Council held that 
“ no custom which can qualify the general principle of law 
has been established in this ease, and they desire to add 
that if the custom set up was one to sanction not merely 
the transfer of a trusteeship, but as in this case, the sale

' l l ,  a. 7C (1870) S C. 1 Mad, 233.
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of a trusteeship for the 'pecuniary advantage of the trustee, 
they would be disposed to hold that circumstance alone 
would justify a decision that the custom was bad in law.”
In  view of this observation of their Lordships and on the 
broad ground of public policy, the sale of religious offices 
even by the custom of the institution should not be per­
mitted. Apart from the question of public policy, since 
such alienation may render the object of the founder futile 
or frustrate the same altogether, any custom or usage 
sanctioning such alienation should certainly be regarded as 
bad or as an illegal custom, and must not be permitted to 
Operate against or qualify the general principle of law.
In  Gnammmbanda Pandora Saunad/ri v. Vein Pundunend 
where the hereditary trustees of a religious endowment sold 
their hereditary right of management and transferred the 
endowed property, the Judicial Committee held that the 
sales were null and void, in the absence of custom allowing 
them. Tlie Judicial Committee referred to liaja/t Vunan/in 
ease but did not discuss whether such a custom would be 
valid.

Priestly office may be hereditary, and succession thereto Priestly 

is chiefly confined to the male line. In default of males, oiiice'-, 
however, females may succeed.2 Like the office of a shebait, 
a priestly office with emoluments attached to it is also 
inalienable, and it would be contrary to public policy to 
allow offices like this to be transferred either by private 
sale or by sale in execution of a decree.8 A person is not 
precluded from raising the question that liis priestly office 
with emoluments are inalienable, because he mortgaged the 
same.4. I t  has, however, been held that the light to 
perform worship carrying emoluments with it, is pro­
perty subject to partition.® 1

1 27 I, A . 09 (1898). 493 (1897).
* Sitaramhimi v. Sitnmm Ga- * Ibid

wmh, 6  Bom H. C . It. 230 (1809). * Mitta Kit nth Aiidkicary v.
* Srlmatl Mulliha Dari v- Jla- Alter inijim Audhicary, 14 B. L . 11. 

tan-maai Ckakraearti, 1 0. W. N 106 (1874), s.c. 22 W. R. 437.
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lirnhma- In Shea ram Mrakmacharec v. Suboukl Brahhi ackuree, ‘
nephew. it was held that the nephew of a deceased Brahmacharee, 

appointed to succeed him in the gadi of a religious en­
dowment had a superior title to a chela in possession.
I t  was found that the late Brahnaclaree and his nephew 
belonged to the same tribe and country and that the 
former intended that the latter should succeed to the 
gcuh on his death. The nephew being away on a pil­
grimage to Juggernath his uncle died, and the chela, who 
was in no way related to the deceased, performed his 
funeral ceremonies and took possession of the gadi. The 
Court decided in favour of the nephew on no less than 
twelve solid reasons.

Jiifirai/n: and A Bairayee is not necessarily such a religious devotee 
Ins successor, that his goods are inherited by his pupil in the event 

of intestacy.* The goods of a l'ati are inherited by lus 
sisht/a and not by his chela* In Gopalda* Kuhaitdas v. 
Daumlhnr* in which the alienation of a maudeer by one 
of the six chela a of a bttirag ee guru without the concurrence 
of them all, was declared illegal, the court said : “ I t  was 
an old and unalterable rule among bairagees that the chelae 

• were joint heirs to the maudeer and had an equal interest 
in it, so that one alone could not alienate it without the 
cousent of all.” A person haviffg become a bairayee, but 
retained the style and title of Uajah, and mixed in worldly 
affair and continued with bis family, was held not to have 
become an ascetic or religious devotee, to such an extent as 
to exclude his adopted son from succeeding to his property, 
whether acquired before or after lus becoming a bairageef 

Principle of The principle of succession upon which one member
anting asce- an order of ascetics succeeds to another is based entirely 
tics.

' 3 8 . 1). Sol. Rep. 477 (l$2t). youth of Sittamm Doss, 2  Boulaois
* (Unbind Dans v. llatnmhoy 8 (1859>,

Jemadar, 1 Fulton 217 (1843). » Molmnt Mud boob tin Dims v,
* Ibid. Hurry Xhshen Db.unj, S 8» D.

1 Burr. 439 (1812). See In the Deck, 1089 (1852).
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upon fellowship and personal association with that other, 
and a stranger, though of the same order, is excluded.1

Devuttur lands are endowed lands for religious pur- Deruttur 

poses. They are not hereditable property. But the iiU,ds- 
management of them for religions uses devolves on the 
heirs of the person who made the endowment. The 
heirs may, by mutual consent., separate and form distinct 
religious endowments. But should one of the heirs sell the 
portion of the endowed land under his management, he can­
not claim a share of the portion managed by the others.4 
Strictly speaking tlennilur property is not divisible.
The succession to the office of the thebait is regulated 
by the rules laid down by the found* r. Where no such 
rules have been laid down, the management may he held 
by turns by the heirs.® In a Madras case, however, it 
has been held that according to the usage, in the Tinnevolly 
district, the eldest male heir of a deceased trustee succeeds 
as trustee.4 This, according to the Hindu law, is the 
rule of succession to the office of a shekiit, viz., by 
primogeniture.

The sect of grihaslka Gosaiits living mostly in Hard- Grihmtha 
war, Debra Dun and other adjacent places in the United 
Provinces belong to the order of sanuyasis known as G'iris.
This order was founded by Sankaracharya in the eighth 
century of the Christian era. Originally the members 
of this order were supposed to renounce the world and 
were strictly ascetics. The wealth of the ascetic consisted 
of his stick, begging bowl and the like, and was invalu-

1 Klnttiyendur Mamin Chow- * Xnhahiwn v. Harris Chinnier 
dhurtj v, Sharupgn Oghornnat/i, 2 Morley's Digest 140. Mittu
4 0a). 548 (1878), s. 0. I) Shorne A it nth A mlh irary \ . Neenaijmt
29 Xotes, See also Chhajju„ 6 !/r Andhicary, 14 B. L. B. 166 (1874) ;
v. Diwet a, 29 AIL 109 (I90fi). s. c . 22 W. R. 437 ; Manvhamm v.

* Elder Widow of Itnjfi Chutter Pnmshtmha r, 6 Bom. 298 (1882).
Sein, v. Younger Widow of Ilnja * PunipjHrrmiiliitffam Chetti 
Chatter Sen 1 ft* D. S*i. Rep., 180 v. MMasinnt Chetti, 1 Mad. H. 0.
(1807), U.. 415 (1863),
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able to liis disciples. In course of time these bodies ac­
quired wealth, and so far from practising habits of stern 
austerity took to habits of luxury and worldliness. A 
section of them married and became grihastha (house-holder) 
while the remainder observed celibacy and are known as 
Nilumgg. l The grihastha (lowing are subject generally to 
Hindu Law.® Among' the Nihangs, i.e., naked, free from 
care, as distinguished from grihastha, succession is governed 
by the special custom of the sect, i. e., in favour of 
the disciples of the guru and not of his heirs.®

In Chhajau Qir v. .Diwau4 in which the parties belonged 
to the order of Cling, a sect of grihastha gosains, a 
custom was set up by virtue of which the widow of 
a deceased gosain was entitled, with the concurrence 
of the elders of the sect, to adopt a chela and succes­
sor to her deceased husband. But upon the evidence 
it was found that this novel custom was not substan­
tiated.

Posthumous In the above case the Court also made certain obser­
vations with reference to a posthumous chela. The 
authority that a posthumous disciple may be appointed to a 
deceased ascetic may be found in West and Bidder's Hindu 
Law.5 There, in answer to the question whether a Gosain, 
either of the sect Pari, Gin or Bharat hi acquired a vatan 
like that of a Palil or Kulkarani, can it descend to his or 
his wife's disciple, the reply is :—"Among the Gosains of 
the above-mentioned sects, a disciple is as good an heir 
as a son among other people. If  a disciple was not nomi­
nated by the male Gosain his wife may nominate one to 
succeed to her estate in the same manner as a widow 
among other classes is allowed to adopt a son." The

1 r/ihaijn W r v. Diwau 29 A ll. (1901).
100 p. I l l  (190(5) : see also Bnmho 3 Mohunt Onjrnj Puri v. .07/- 
v. Ghorih Da*, 19 All. 250 p. 259 nthar Puri 21 I. A. 17 (1893).
(1890) : ‘  29 All 1 '9  (1906).

* Collector of Daren v, Jagat 1 See Y o l,1 p. 565 
phunder Gosain 28 Cal. 608

c°^Tx
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Court, however, said that the authority cited by the Pundits 
in support of this answer did not bear out the alleged 
practice. Moreover the answer would aim to presuppose 
that the deceased gosain for whom his wife may nominate 
a chela to succeed him had disciples, and that it was one 
of these disciples whom she might nominate as his suc­
cessor. A person who has had no association with a spiri­
tual guide cannot, except by a fiction, be his chela. A 
posthumous chela is a contradiction in terms.1

In Bombay there is a class of gosains, called gharhari 
Gosains, who are competent to contract; valid marriage.®

VaishnavUe gurus are, as-a rule, house-holders and so 
are the Shiviies. A Mohunt of a vaishnavile, ah Java, or 
of a shivite mutt may marry. And the ordinary Hindu 
law of inheritance governs the succession to these insti­
tutions.

The expressions Da&name Sannyast- and Gosavis Zundivafe liasnamv 
do not indicate individuals. They indicate a group or 
community of satiny asis or gosains.s In Steele's Hindu divale.
.haw and Customs there is an appendix which deals with the 
custom of Gosains, and it is there said that “all questions 
relating to the internal administration and discipline of the 
order are decided by an assembly called the Damame which 
should consist of the disciples of the ten founders from 
whom they take their name.” A grant to damame .winyad 
or gosain zundivale is a grant to an assembly or com­
munity of sannyast s, or to a group or community of 
gosains, and not any particular individuals as such.

The law of the country recognizes fluctuating commu­
nities' -as legal jtem im  capable of 'owning property, as for 
instance, the caste, the village. Damame Saunaysis and 
(Josavi Zundivale are similar communities composed of the 
religious elements their names indicate. A corporate body

29 All. 115. « Steele’s Hindu Luxe ami Cun,
’  Gitbai v. Shkhatia* (Hr toms. p. 43?,,

Bom. L. R. :!1S (1908). * V-

V- r - - . | i |
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is dissolved by 1 hr- total loss of all its members, but on 
such dissolution there is no escheat to the Crown either 
of its lands or its rent-charges. On the dissolution of 
the corporations the cause of the grant fails and the 
effect of a dissolution on the corporation's rent-charges is 
tha t they become extinguished. As in the ease of the 
death of a grantee of an annual payment out of laud 
to last during the term of his life, the payment sinks 
into laud on its determination, so where a grantee is a 
community and the grant, is to last during the term of 
its existence, on its dissolution a similar result follows.1 

M arriage Ordinarily a marriage by a mohnnt or gomin of a
temple is a disqualification to his right to the g a d i .  As 

(iisgimlifiea- a mofotnt is supposed to have renounced all worldly 
desires and pleasures his marriage would be regarded as in­
valid and his widow' will have no right to inherit.11 The 
Hindu Law does not recognize the validity of a marriage 
by a gomin who officiates as a priest of a temple. At 
Hardwar no doubt there are gosetins who contract mar­
riages. But they are known as gnhaslha gamin* and are 
entirely engaged in secular occupations.

Amongst the class of 1'akin, called Buriat*  marriage 
incapacitates for election to the office of a mohnnt. A 
mohunt having nominated one of his pupils to be his 
heir and successor is competent to depose such pupil by 
reason of his subsecpient marriage, and to nominate another 
of his pupils to succeed him in his office atul property 
in the room of the pupil so deposed.1 2 * 4 The Court 
Pundit gave the following opinion :-—-“Tlie adoption of a

1 Tint Secretary o f State fo r  a n d  p leasu res, c ith e r  o f th is  w orld
India  v . Tlaibatmo 28 Bom . 270 viz., th e  e a rth , o r  o f th e  n e x t
( 1903), w o rld  viz|  p a rad ise . (T h is  is  th e

*  O n n g u j m m -j v .  Mimt. Jmiiee definition given in the Yedant
2 N. W. P. Deeis (Sel. Hep.) +9 Books).
( 18 5 4)» ’ X t t n i n g  D os* v .  P e a r te  L u l l

* A  Jturhit a sc e tic  is o n e  w h o  2 N , Vf. I ’. Denis 219 (1855). 
h a s  n o  d esire  fo r t h e  e n jo y m e n ts

I  <SL
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gosalu by a moJuail is an act not mentioned iti the 
Shaslnu, nor spoken of among- rnen 5 for adoption is the 
practice of worldly persons ; whereas amongst mohunls, 
it is customary merely to select pupils. Yet if a mohuut 
should adopt., the act would not prove worldliness on 
his part, nor would lie thereby become a worldly, or a 
family man, but such a procedure would certainly be 
opposed to the religious customs of liis fraternity.
Amongst gosaiua it  is considered highly improper 
tor a mohunt to marry. A gv.ru, can, therefore, deprive 
a pupil, who has contracted marriage, of his right to 
succeed to the office of mohunt and bestow the same 
to another pupil.” This was a ease of the gosuius of 
Briudabun, and with reference to them the Pundit said :—
"Among the gosarns of Brindabun, also, a gttnt is 
competent to deprive the chela first appointed, if he marry, 
of his title to succession and to appoint another chela 
in his stead ; for a virtuous chela, who is entitled to 
inherit the estate of a deceased guru, become disqualified 
by marriage us this is the condition of family men, and 
a chela has no title to inherit the estate of a family 
main,”

But among the gomiuv of the Deccan and certain Amon„ 
other places marriage does not work a forfeiture of the v™" 
office of mohunt and the rights and property appendant marriaĝ 'lcfc* 
to i l ,  In  Gosain Uamhharli Juyrupbharti v.Mahmit Ishvar- 
Marti1 the Court held that where the plaintiff proved 
his right of succession to a mxitt on the death of its 
mohunt, the burden of proving that his subsequent mar­
riage worked a forfeiture of his office and its appendant 
property and rights, lay upon the defendant who 
impugned the plaintiff’s right on account of the marriage.
Their Lordships observed: “ In paragraph 6 of Ap­
pendix B, the Essay of Mr. Warden on Gornius annexed to 
Mr. Steele’s Work on Caste p. 43,4 (2nd Ed 11,; it is, in sub-

1 5 Bom. 682 (1880).

• Go i J x  • . . ■ . ■



252 hindU ctsfoMs,

stance, said that Gasman, wandered so far from the road 
(asceticism, eelebaoy, chastity) they professed to follow as 
to form matrimonial connections and became in every 
respect as worldly as their neighbour*, but are not ac­
knowledged as Gasnins except in the Deccan, The evidence 
in this case, however, shows that the exceptions made by the 
author must he extended to other places than the Deccan 
also. I t  has been proved that the liharti sect of Gosains 
in the locality whence this appeal comes, very generally 
marry ; and although it has not been proved th a t there 
has been within the memory of the witnesses in this 
ease any instance of a Mohan! of the mull of Dhulhadan 
being married, yet it has been established that the 
Moh mils of several adjacent ninth are so, and there is 
one, it not two, instances, of married member of the Bharti 
sect being a Mohuni of a mutt,’n

Pvmaht The question of the right of women to be Adhikan
was decided in Poor a u Narain Dutt v. Kashissurree iJosseed 
There it was found that the lady, the widow of the deceased 
Aclhikari, gave “ nionlroa ” which were accepted and was 
nominated by her deceased husband to be Adhikan. And 
prior to the institution of the suit no one disputed her 
rio’ht to be sucli. The Court observed; “ I t  has been 
held in tins Court that a woman can be a mntwallee and 
that the profits of a deviillur can be received by a female.
We are not shown that a woman cannot be an AdhikanP  
The Court, in this ease, did not call for any Vi/a cast ha 
from the Pundits. In an early case® in Bombay the 
question for determination was whether a Hindu female 
was competent to perform, either in person or vicariously, 
the services for the maintenance of which a religious en­
dowment had been granted. There the widow of one of 
the descendants of the grantee of a TarsltaAtan, or annual 1

1 5B« ib. 681. See U a l / j i r  v. G w iu i-ix  In Bombay I n f r a .
Uhoml Ob- 5 Bom, L. It. l i t  * 8 W. It. ISO (1805)'.
(1902) and O i t a b a i  v. Shkabalian  3 K esh a -M a t V, B h a g im th i B u i .
G ir. Ibid 318 (1903). See Gharbtu-i 3 Bom. 11. C. B. 75 (1865).

<SL
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allowance,—paid from tile Government Treasury for the 
performance of religious services in a Hindu temple,—sued 
to recover arrears due to liev husband’s branch of the 
family from another descendant who had received the 
whole stipend, and it had been found by the Court below 
that, by the usage of the family, the duties of the office 
had been performed in rotation, and the stipend distributed 
amongst the descendants of the grantee in certain fixed 
proportions. The High Court, however, dismissed her 
claim on other grounds.

lu  Sitaram Ghat v, Sihv'om Gaitemif the same Court 
held that the descendants claiming through females 
(daughter’s sons) could claim to succeed to a hereditary 
priestly office. In Dhamooverbtd v. The Advocate General? 
it was held that, in the suujogee bairagee community, 
females are recognized as moknuls and that the position and 
status of these bairagee mo/umts was almost identical with 
that of mohunts in other parts of India. The Madras 
High Court in several cases has laid down that females 
may be dkarmakartasd But the Sudder Court of the N.-W.
Provinces has held that though a female may be the dis­
ciple of a gosmiiif she cannot succeed to his property, the 
succession being confined to male diet as or disciples.4

Nisprahi and Gharbari Gosapu* are found in Bombay, Xftprrta ami 
The former are a class of eelebales who are, in other Gomel in 
respects, secular. Among them the devolution of pro- Bombay, 
perty is governed by the rules which apply to strict ascetics. 1

1 (! Bom.  H, 0. K. (A. C. J.) 250 Ha dimmohuii Mnndul v. da don- 
(1869). mintre Dosser, 23 W. R. #69 (p, o.)

* 1 Bom. L. B. Tiii (1899). [1873"] ; Maharanee Shibexxou'ree
8 8oondararaja, C lsem r v. P m - Delia, v. M othtwmHath A e la r jo ,

namunyar, Mail. S. D. A, 43 13 Moo. I, A, 270 (1869).
(1850); Sftxlummal v. Purler, 1 Smujram Singh v. Delee Putt,
Ma4. fi.D.A. 237 (1858); Sadaijvjmh 2 17. W.' P. Decis, 235 (1855).
Cherry v, So dagogol Cherry, Mail. * See Steele's Law and Custom*
S. L>, A  55 (1851). See also Hari of Hindu Caste* p. 444 re tlhar- 
D m i D ali v. Tin Scry, of State bail Oosavis. 
fo r  India, 5 Cal. 228 (1873) :

■ e° 5 x
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But iu practice kisprahi gosavis have in numerous cases 
contracted morganatic or formal marriages and thus become 
known as glarbari gosavis. The glarbari gosavis are 
competent to contract valid and lawful marriage. They 
do not form a distinct body governed by a different rule 
of inheritance from the nisprahi gosavis. The widow of 
a glarbari gosavi is liot entitled to succeed to his property 
in preference to the chela of a gurub/unibaud of the 
deceased, hat she is entitled to residence in and main­
tenance from the property of her deceased husband.1

According to the custom obtaining among gliarbari 
gosavis, a stranger may he adopted, who would acquire 
rights of succession superior to a son horn, hut one soli 
is never adopted to the prejudice of the others, and in 
the absence of an adopted stranger, sons succeed equally.2 

Urant to a A grant to a gosavi and his disciples iu perpetual
rT 'v  v ’ks succession coupled with discretions which practically make 

1 ' S‘ it an endowment of a mult with a limitation of the en­
joyment to a particular line of celebrants of the worship 
therein, does not entitle an individual gosavi to encumber 
the endowment beyond his own life. A grant to a gosavi 
and his disciples is intended by a Hindu grantor to he a 
perpetual fountain of merit producing benefit to himself, 
and this intention would he entirely defeated by the divi­
sion of the gift at the will of any unprincipled successor 
of the original grantee to purely secular uses. In a 
particular ease* the grant declared that the allowance was 
to he enjoyed by the grantees and by his disciples and 
successors from generation to generation. The grant was 
for the worship of the goddess of wealth and for feeding 
and otherwise supporting poor and deserving people. Such 
a grant cannot be said to he equivalent to a grant to a 
man and his heirs.

1 Qitahai w  Shbabahus 0’ii\ L, B, 111 (1902).
5  Bom. L. It. 318 (1903). 9 Kfinmhhand v. Mahadcnjh-t,

* liaiffir v. Dhoml ( i i 5 Bom. 12 Bom. H. 0, K. 214 (1875).
• . r / 1 » l' '
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In ike ease of Mohn.nl Bunn, Suroop Dots v. Kashec J'ha,1 
it has been held that a mo/iimt in charge of an endowment 
cannot, except distinctly for its benefit, encumber it be­
yond his own life. The same principle should govern the 
grant to a gosavi and his disciples. An individual gosavi 
is no more a t liberty to sell the endowment than a 
mtandar the endowment of his office.

The existence in India of dancing girls in connection Temple 
with Hindu temples is according to the ancient established an(| ,tancfn„ 
usage of the country, and the Court “ would be taking far Sirls- 
too much upon itself/’ (to quote the words of Sargent, C.J.,)
“ to say that it is so opposed to ‘ the legal consciousness-’ 
of the community at the present day as to justify the 
Court in refusing to recognize existing endowments in 
connection with such an institution”,8 Accordingly, where 
the plaintiff sued, as the adopted daughter of a dancing girl 
attached to a temple, to redeem and have her right recognized 
to manage the in am lands assigned as the remuneration 
for the temple office, her claim having been rejected 
on the ground that the adoption could not be recognized 
by the Civil Court, the High Court held that the 
plaintiff’s suit should be allowed. The lands in question 
were not claimed as being the property of the last in­
cumbent-, but as a part of the endowment of the temple 
of which she had been the manager. The alleged adop­
tion only had effect as nominating the plaintiff to be the 
successor in the management, and if it was the custom 
of the temple that the actual incumbent of the office of 
dancing girl in the temple should nominate her successor, 
the Courts of Law could not refuse to recognize it, such 
custom being recognized in the country.8

, In ordinary parlance, the term ‘It a flat,’ as applied to A'atiui, 
temple endowments, signifies a special endowment for 
certain specific service or religious charity in the temple.

' 20 W. B . 4 7 f. * Tam Natliin, v . Nana Laksh-
1 14 Horn. 90 p. f>H. mini, 14 Bom. 90(1889).

111 <SL
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Ardajama. katlai, or endowment for midnight service, is an 
instance of the former and Annadana katlai, or an endow­
ment for distributing- gratis food for the poor, is an 
example of the latter. In this sense the word katlai is 
used in contradistinction to the endowment designed 
generally for the up-keep and maintenance of the temple.
In the case of some important temples, the sources of 
their income, arc classified into distinct endowments ac­
cording to their importance j each endowment is placed 
under a separate trustee and specific items of expenditure 
are assigned to its legitimate charges to be paid therefrom.
Each of such endowments is called also a katlai, and the 
trustee who administers it is called the kailaigar, or the 
slant k  of the particular katlai/

In  Yythilvnga Pandvra Sannadhi v. Somasundam 
MudaliaA the term katlai is used in this sense. There the 
puHckyetdars, or managers of a temple, being directed by 
the Magistrate to repair the gateway of a store-house 
within the temple precincts and under their immediate 
control, spent some money in so doing from the funds of 
a katlai, or endowment of which they were managers.
They then sued the trustees of two other katlais for' re­
covery of the said sum on the ground that, by the usage 
of the temple, the costs of repairs were payable from the 
defendant's income and asked for a declaration that the duty 
of executing- repairs fell upon the defendant’s latlais. I t 
was held that in the absence of any endowment, or trust- 
deed regarding the hathris the decision must be found 
in the usage of the temple, upon proof of which judg­
ment was given for the plaintiffs, and a declaration 
added to the effect tha t the defendants were liable fo>r 
repairs to the temple so far as the surplus funds of their 
katlais should permit,

VyihiUnga'■ Pandura SannadH 199 p . 2 0 0  (189!)),. 
v. Somasundam Mudaliar 17 Mad. * 17 Mad, 199 (1893),
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The temple of Kacfmnkurim is an ancient Hindu temple Temple of 
in South Malabar. It is of such antiquity that nothing is. . . .  , *' ' - VhVMi Wt‘( f{0~
known as to its foundation or original constitution. In ‘ma rights, 
a suit its mailers, or managers, sought for a declaration that 
they themselves were entitled to the exclusive management 
of the temple and that the defendants had no right over, 
or right of management in, the said temple. The defen­
dants, representing the Numbnidri family, were the descend­
ants of the former rulers of the locality, and, as such, pos­
sessed certain sovereign rights of superintending the temple.
These rights were called their melkoima rights. Disputes 
having arisen, the predecessors of the parties in 1845 and 
again in 187 1 had compromised litigation and agreed, with 
the result that they had since then continued to act upon 
the agreement that they should jointly exercise the powers 
of management. I t  was accordingly decided that the com­
promise so agreed to was binding upon the plaintiffs, 
i wallers) and that the usage which had been followed since 
1816, was the best exponent of the welhoima right and 
that the compromise could not be re-opened.1

Banjogee buirageei. are religious mendicants, drawn from 
any caste. They are a distinct section of the Hindu com- 
munity in Bombay. The origin and statu* of the Bombay }]>>whay 
hairagee molmuts is not wholly free from obscurity, Their 
position, if not identical with that of mohnnts in other 
parts of India, bears a strong analogy to it. Among these 
haimgees a female can be appointed a mohmt. The proce­
dure of appointing a mohmt is the same as in other cases, 
vis,, the mohunt incumbent nominates his successor, and 
other lairagees at the hundhara of the deceased mohmt 
invest the person elected with the mohmlh clmdder accord­
ing to the recognized formalities prescribed for "such an 
occasion.2

Chernkunnrth Mannltel 37- * Dhuticoovcrbai. v. Advocate-
lunandhen X am bu M m pad  v. IV//- Genre,d 1 Bom. L. It, 743 p. 717. 
tjuaul SiranqmthU P. U, r, y, 740(1890).
NamuUli 18 Mad. 1 (1894),

83
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•A reference to saujogces was made by the Suddev Dew- 
any Adawlut hi relation to succession to ft m>U in Puri.
There it was held that the office of a mohmt of that
particular mutt passed to that class yf mohmls who are 
known, as •• wyhmjte; or het/jogee, i.e ., ascetics, and not to 
the saujogces.'

The term baifagee is applied to th e ' mishnmae- of 
succession. the rametnuudee class or its ramifications.2 The' raiua-

m nnndeg class would, appear to have recognized custom
in respect of succession, and where on the demise of 
the superior of a mutt, there is no chela- to succeed, the 
heads of the  mutts, - who look up to some one of their
own order as chief, and refer to tha t superior connected
with their founder as the common head, assemble under 
the presidence of such superior molt nut, Or, in his 
absence,' some other mokunl, and elect a  successor from 
the pupils of some other teacher. The Court observed :
“It should be ascertained upon evidence to w hat sect 
of bairagees, the deceased moknui and his predecessors 
belonged, whether they acknowledge any superior of any 
hiiilt as entitled to preside a t the election of a successor 
or whether this mull is isolated and apart from Other 
bairagees’ .tuntfs, and, further, whether there is any usage 
to rpgtdate the successor to .a mutt or whether each 
mutt has its own peculiar custom and is not bound by 
what prevails amongst bairagees of the same tribe.
I t  may be that hitherto the chela has succeeded to 
the, • gum  ' as a  m atter of course. But here, as; there are 
no ; c h e l a so the ease should be decided according to 
usage of other mutts of the same tribe, unless it be 
established that each mutt can regulate its own successor, 
and th a t some particular 'rule has prevailed in the ease 
of this m itt, so as to entitle the plaintiff to succeed: 
and th a t the late baifagee belonged to no tribe or com-

‘ Miiliunt Gopal Das v. V'lfnmt (1851),
Kirjm Ham Hus* 7 8. F). I>rei* 1G2 * Vale Wilson’s Sects o f Hindus,
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nninity su 'as to bind the succession by the rules of that 
community.’’1

The rule of succession to an Adhiuam formed the Succession to 
subject of decision in a Madras case.2 The plaintiff was 811 Aihimw- 
pandani saanad.hi and, as such, Lhe representative for the 
time being' of the adhinam, and the defendant claimed to he 
tambirau of the disputed mutt, which was founded by 
a member of the adhiuam. The plaintiff contended that 
the ■ mti/4 belonged to Ills adhinam, tha t the appointment 
of kmbiran of that m u lt  rested with him, and that only 
lambtraus of his adhiuam were eligible to be appointed; 
that the defendant’s succession to that appointment under 
the Will of his predecessor was illegal and invalid. The 
Court held that the midi was affiliated to the adhiuam, 
but that the head of the adhiuam wras not entitled to an 
■order for delivery of the property of the mutt to himself 
or to his appointee. On the evidence as to the usage in. 
the establishments in question, it was found that the head 
of the nmlt was entitled to appoint his successor, but that 
his election was limited to members of the adhinam; and • 
the head of the adhinam was entitled to enforce this 
rule, though he was bound to invest a disciple’s property 
nominated by the head of the mull, the defendant not being 
a disciple of the adhinam.

Rim Dix Bynkifiie Qkuff'u Smuiadhiy Kundammi3himUra%
£tu*/A Ag, It. C. 205 (18(53). , 10 Ma.I. 37.-, <1*86).

* (I'Kjftnn liambnndha I'amlnrii

® )  <SL
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In dealing with customary rules of inheritance in this 
chapter we should remind our readers that those regarding 
Impartible Estates or Religious Establishments have been 
noted under each head separately and we do not wish 
to repeat them here. Herein we propose to delineate other 
customs relating to succession which have received re­
cognition by the British Courts, In cases of inheritance 
I: a lac/tar or family custom has the prescriptive force of 
law1 and we will see how family custom has prevailed over 
ordinary law.

Exclusive The exclusive right of succession of an eldest son is
rl"ht °? limited to Regalities and ancient zemindaries when the
succession of °  . . .
a fe M e s t;son, common Hindu law of inheritance gives place to the

usage of the family or of the country.2 Such right does
not affect zemindaries acquired by recent purchase, it
being only applicable to Regalities and ancient zemin-
dairies.8

Succession In matters of succession there is no difference between
by sons l>v gons by a first wife and those by subsequent wife or wives,
wives According to the Hindu law sons by different mothers

inherit equally. A distribution of the paternal estate is 
made among them not with reference to mothers but with 
reference to the number of sons. Similarly ,where by family 
custom the rule of primogeniture prevails, the eldest son 
whether born of the first wife or any one of the other

* Sk nt run S luff It- v* A hvdii n Mini, lXjcis. 27
SUnjh, 2 S. L). Sol He|»., 110 (1-17) * JUf/ii/inudJuft'OJC v. KondaniW,
[1814] - Mad. Dec is. 112 1 ATorley’s

'l Mvutnoreutj<*t l n d t i u i y  11*.-• 188
Mdniff/i/' v. 71 wHiha i/HMt-wff Mkiti-



subsequently married wives, will have tile preferential 
right to succeed to the estate of his deceased father. The 
rank of' the senior wife or the priority of her marriage 
will have nothing to do with her son’s succession, if he 
does not happen to he the first horn or eldest son of 
his father.1 Sometimes by custom the reverse rule may 
prevail, as among the Kurnhla zemindars. There, accord­
ing to a valid custom, the son by a senior wife has a prior 
light of succession to a son by a junior wife, even if 
the latter is the elder son.* The Privy Council has held 
iu two eases that priority of birth of a sou is not affected 
by the prior marriage of the mother,® But both these 
decisions are authorities only for the proposition that as 
between sons boru of wives, equals in class arid without 
any other distinctions, there is no seniority in right of 
their mothers, hut that the seniority recognized, is accord­
ing to birth. Their Lordships did not decide the rule 
of succession in the ease when the wives are of differ­
ent caste or class, and their marriages have taken place 
under different forms. In Rama,mini Kamaya Naifc v. 
SHildarnHuy anam i Kamaya Naik,4 the Madras 11 igh Court 
had to decide this point. There, the plaintiff’s mother 
and the defendant’s mother were not equal in caste or 
class. There was the further distinction, viz., the former 
was a dagger wife,5 whilst the latter was married by the 
pure caste rites without the intervention of a dagger. 
After considering various authorities the Court was of 
opinion that the rule of Succession should he one of pre-

1 -liiijith Rughmatk Si ugh v. W. It. 553 : S .h. 12 15. L . II. 3!>« : 
v-i'iah Tfurvikuv Singh, 7 fS. |>. M i n  Tin in it f>jut Xaijuuieavn v. 
Set hop. 120 (1818). Bamjnri Sen/uimvia Xnganirani,

* 1 'u m u x a m i  K . Sh iT t \ . S . K ,  X t t i h  S I. A l (IN,SO) : s.€. 8 C . 1,. 11, 
17 Mail, 422 p. 187 (181)4) : s. o. in 815; 2 Mail. 28ti. 8ce also  5 Bom. 
the Privy C ouncil 2(51.A. 55 (18!)!)). H. C, It. 1(51.

* li’ini-ihiltikmi iinuuil v, Sim- 1 17 Mud, 422(181)1).
Miitlni Pevu.mil SHhuniguv, l i  4 See hl/fni under Marriage trial
Moo. 1. A. 570 (1872): s .  c. 17 Divorce, Chap. VIII.

i x li Eiirt'A n'c b . 2 6 l
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ferquee iu favour of the sou by a wife of the same ci^ste 
or rank. Thus between sons of mothers of the same caste 
but of different classes therein, the right of a junior son 
by a first married wife, if she be of a higher class, is 
superior to that of an elder son of a wife of lower class,'

Among Tipperah Rajahs, sons of slave girls or kaefutu 
Uanis married in an inferior form have equal right of 
succession to the Raj with the sons by Ranis married in 
a regular form.4

Kixdkoosumih JR the family of the Rajah of Foolkoosunah in 
itaj: whether a Manbhoom, there are two classes of Ranis—Jia/» and
son u j  ixhnatt , , , .. ,
liani has uwfictii. ibkdti Avail is arc those who can eat vice. with 

the.:(Ra.jah or whose rice can be taken by the Rajah. 
hrbknti Rani. Bcbhuti or bhegurbhaii Ranis are those whose rice cannot 

be eaten by, or, who cannot eat rice, with the Rajah. In 
Raja/i 1\ ageudwr Margin y, liughoonath N a r a in D e j/,1 the 
defendant/ a younger son of the Rajah, opposed the claim 
of the plaintiff on the ground that the latter was the son 
of 'Aheb/tali Rani she being of the Silda family'1, and * as 
such could not attain to the Raj: and that, in order to 
succeed he must prove a knlaehar or family custom to that 
effect. I t was undisputed, however, that according to the 
custom of inheritance in the family, the succession to the 
estate devolved to a single heir to the exclusion of the 
other heirs of the deceased. The pbdntiff was the eldest son 
and therefore presumably would be the successor to his 
father. The parties were Kt/taln/an. It appeared that the 
family of the Rajahs of nine Mahals in the Jungle Mahals 
were of higher dignity than the other Rajput families.
One of these was the Tong family, that of the Rajah of 
Poolkoosunah; others were the Dho'll, Mull, &c. The

1 .See Fam ily Customs, xiijhji Divorce, Chap. VIII inf fa as 
p. aS, for a  rule* of succession between the issue of a Hagai mar- 
between a son by a punt Rant ami riage and a hi,(hi marriage, 
a son by a pkoolhihnhi ltani in the ’  See under Marriage ami 
Tributary Mahals in Cuttack ; Divorce, infra. 
ami also under Marriage and * W. R, (J8C-I) 30.
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Silda, Samnnt, and Soor families, though Rajputs and 
Ksiatryav, vvei'e considered of someu hot. inferior grades. |
The High Court of Bengal having considered the evidence 
observed “ The conclusion is that there is absolutely 
nothing in the evidence to show that the son of a Rani of 
the Samnnt family may not succeed to the Raj in the Tong 
'or Foolkoostinah family; that, on the contrary, there , is 
strong evidence that ho may do so. No single instance 
has been cited or referred to in any of the proceedings to 
show that amongst the legitimate sons of these ltajpnt 
families, the claim of an elder son borb of a Samnnt 
mother has been treated as subordinate, of postponed to, 
that of a younger sou, horn o f  a Rani of tlie nine 
families. And there is nothing in* Hindu law to counte­
nance such a distinction between legitimate children born 
of mothers of the same great caste/’ .

We have already dealt with the exclusion of females Exclusion of 
. ‘ ,. , ... ,, . . , females from- from succession in connection with Impartible Estates, succession.

In Rimic la l l  Rhiiij y. Bunak Matinee1 a childless widow Widows, 
claimed the share of her husband. Her claim was opposed 
by other sharers on the ground that by a custom of the 
family, if a person died without direct male issue, neither 
his wife, daughter or daughter’s son can succeed. Upon 
the evidence it was held by a majority of Judges that 
the custom of excluding childless widows had been fully 
and satisfactorily established. In Burjore v. Bhagantf 
the paternal grandmother of a deceased share-holder 
claimed to inherit in preference to his male collateral re­
lations. The latter replied that she being a female was 
excluded from the inheritance by the custom of the family 
and tribes of the Pande Brahmans in Oiidh to which the 
parties belonged. But upon evidence, including the village 
Wajib-ul-urz, the customary exclusion of females as alleged 
was not substantiated. According to the law' and usage

1 Yitlt . Supra p. 186. ' 10 Cal, 557 (p, C.) (1883).
'■ *3, D. Decis 205 (1817).
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of the Benares school, a brother’s widow has no place in 
the line of heirs ; nor is she entitled to succeed by right 
of survivorship.'

In a  Bombay case the allegation was that among the 
Gohel Girassias, according to the custom, the widows and 
daughters were excluded from inheritance. The lower court 
found tha t the custom proved excluded daughters, but not 
widows, from inheritance. The High Court, however, 
after examining evidence, held that the custom to exclude 
daughters was not proved.® From the absence of any 
finding regarding widow’s claim it may be surmised that 
the widows are not excluded.

In a M adras case it was alleged that according to the 
custom prevailing in Southern India, the senior widow by 
date of marriage succeeds in the first instance, the others 
inheriting in their turn as they survive, but being only 
entitled in the meantime to be maintained by the first.
This custom is not supported by the decision of the Courts, 
nor by any text-writer of paramount authority in the Madras 
Presidency. Consequently it was hekl that the ordinary 
Hindu law prevailed, according to which the separate pro­
perty of the deceased husband is taken by all the widows 
as a joint estate for life, with rights of equal beneficial 
enjoyment and of survivorship,®

Daughters. Among the Jam boo Brahmans if a man dies leaving a 
daughter and no male issue, the daughter and her daughter 
would inherit his propertyf even when undivided, in pre­
ference to the collaterals of the deceased, in accordance 
with the custom of the caste.4 Among the members of 
the Utpnt families of Pandharpur in the Sola put district, 
daughters are excluded from succession by a long and a 1

1 Jagiiamba Koer v, Sec ret an/ puthi Itmlhatiiinu 1 Mad. 290 
of St file 16 Cal. 367 (1889). (p, C.) [1877],

8 Demi Itanchhaddas f ithnl'da.< * Draaees Ilurvceshvnhnr v.
v. jiinifil Xathnbhai Kesha bai limes Mankomcar and ffmba 
21 Rom. ! 1 0  ( 1 8 9 ',). Bom. Set. Hep. 122 (1838). M orley’s

* 0'aja/iuthi .V,7i/punii v. Oaja- Dig; 3 3 1 ,
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uniform family usage.1 Similarly in (he Balmilia elan in 
Ouclli there exists a, custom excluding daughters from 
inheritance.*

A special custom regulating the succession to Utagdari in Htujdari 
lands in the Collectors to of Broach is that on the death of liroaoh*1 
a bhagigr^ whether Hindu or Mahomedan, without male 
issue, his married male relations (after the death of his 
widow) whether sprung through male or female relatives 
of the deceased l/nigdar succeed to Ids bbagdari lands to the 
exclusion of his daughter or sister.*

A sister is entitled to succeed to her deceased brother’s Right of tt 
property as heir of her son who has died, and it is im- t0 swc' 
material for the protection of her title as heir, whether 
her son he horn before or after the deceased party whose 
property she claims.4 A sister’s son inherits in Bengal,8 
'fill the year 1867, the prevailing opinion was that in the 
provinces governed by the Mitaksham, a sister’s sou could 
not in h e rit; the estate would escheat rather than pass to 
him. Even the Judicial Committee was of that opinion.5 
But the question again came up before them the following 
year and their Lordships by their decision, dated the 17 th 
July, 1868, iu the ease of Gridkari L a ll Roy v. Government 
of Bengal/  held that the maternal uncle of the father of 
the deceased was not excluded from the class of bundhts 
capable of inheriting, and that the tex t contained in the 
1st article, sixth section, of the second chapter of the 
Mitakshara, does not purport to be an exhaustive enumeration

1 lilum XrijuiJi Utjnit v. 805 (1859),
Sunil rubai l l  Bom. H. C. B. 2 111 * Jmmh ir ftaimt: v. .Unxx/.
<1874}. Ka--UuiMo.fi. Sevestre P art I p . r, i y

* LeJtraj Knar v. Mahpal Sin git (1864). 2  Strange'* Hindu Law
5 Cal. 744(p. c .)  [1879] : 8 . C. C V. p. 168 ; llajchundor v. Gm-uI-
L , It. 593 : S, c, 4 (Shome’s Notes 42. rhand 2 S. D. Sel. Kep. 43 (1801).

* Pranjir.an Dayaram v. Jlai * Thalworainw MohunW Moo.
Jlrra 5 Bom 482 (1881). 1 . A. 38B.

» Dtimimdur Chimdrr Boy  v . 1 12 Moo. I .  A . 448 (18(18): s. c. 1 
lit. Jiecroojamoyce 6 Sevestre B  h. It. 44 ; s .  c ,  J O W .K  32,

3 4
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of all iund&ns w ln|bve capable of inheriting; th a t it is not 
cited as such or for that purpose by the au thor of the 
MitaksJtava. In  th e  ease of Amirto Knrniri v. LvM y- 
narcty/m Chuherbuity1 a Full -Bench of the C alcutta High 
Court held that in the  absence of nearer relatives a man may 
be heir to  his m others brother as regards property subject 
to th e  Miiaks&ara. The Full Bench made reference to 
the afore-mentioned Privy .Council decision. I t  should be 
noted th a t a division .Bench of the Calcutta H igh C ourt bad 
decided Amirto Kumar'As ease while Gndhan L o ll -Roys 
case was pending in the Privy Council, and a t its hearing 
the C alcutta High C o u rt’s decision was cited and approved 
of by the Privy Council. The Full Bench after citing  the 
Privy Council's decision confirmed the division Bchieh’s ruling.

T he general rule in  Bombay has long been and  is to 
tre a t the sisters as heirs to the brothers rather than the 
paternal relatives.® In  L a h lrn i v. Dada N ana ji5 and 
B in t v. Khanitu* i t  has been decided that, th e  sister, in 
the Sholapur d istrict, is not only an heir, hu t is entitled 
to preference even over some who ;ire gotmja sapinaas.
In  a  very recent ease’6 the Bombay High C ourt has laid 
down th a t in the d istric t of D harwar a sister is preferred 
as an heir to a b ro ther’s widow. In  this ease bis Lordship 
the Chief Justice observed th u s : - “ These questions in 
which the right of female heirs comes under debate* turn 
in Bombay, on considerations peculiar to this Presidency, 
and it is therefore useless to seek guidance in th e  decision 
of th e  other High Courts. In  G u jra t and the Island of 
Bombay the righ t of a sister to  a high place in the 
order of succession has long been determined and lias the 
sanction of the Mayukha, whose author is said to have 
flourished about 250 years ago. ..T h a t there is a  usage,

1 1 0  Sevestre 2 0  (1868) : s. C. 12  * V Bom. 2 10  (1879).
B. L. B, 28 (f . B.) * 214 (1879).

* VemyeSh Anmdnnv v. Liu%i- 5 Miulmpa v. Irava  28 Bol1 
meebaett- 7 Sevestre 1085 (1864). 82 p. 85 (1903)'

n
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Under which the sister succeeds . as an heir when outside 
Gujrat and the Island of Bombay, is, wo think, beyond; 
doubt j the struggle has been to reconcile that usage with 
the Sanskrit commentaries, but in view of the decided 
cases, it appears to ns immaterial -whether we invoke in 
support of it the rule of Nilkantha, or the interpretation 
of Balambhatia or Nunda Pandit.”

According, to the Hindu law of succession in force in 
the Madras Presidency a sisters, son, being a band kit, is in 
the line of heirs.1 . ,.

When a question regarding inheritance arises between inheritance 

parties of the Jain sect the Court should enquire into the rtm011g Jams- 
customs of the sect and be'guided by the result of the 
inquiry. If the party alleging the custom succeeds in 
establishing the same to the satisfaction of the Court, 
then, whether the custom be at variance, or in accordance 
with, Hindu law, the Court is bound, to give effect to the 
custom.2 In the same ease the Privy Council held that 
although ordinary Hindu law, in the absence of proof of 
special customs, has usually been applied to persons of the 
Jain sect in Bombay, yet the Jains possess the privilege 
of being governed by their own peculiar laws and customs 
when the same are by sufficient evidence capable of being 
ascertained and defined, and are not open to ob jection on 
grounds of public policy or otherwise.*

Jains are dissenters and are mostly of Vaishya origin.
The four main divisions of Jains are 1'mmar, Ontcal,
Arjanoal, and K/unutewal. In a very recent case4 the Bom­
bay High Court held that unless a special custom to the 
contrary be established, the ordinary Hindu law governs 
succession among the Jains, By ordinary Hindu law is

1 Chelihan't Tinijmti lUtyanin- Bah ho, 6  N.-W. P. 382 (1871); s.
;jani v. Ilttjah Surant /u Vrnhata c. 1 A ll. 088.
<T<>jutlu Namsimha Ran Bithtiditr 3 5 I. A. 87 (1878).

Mad. H, ,0. 11. 278 (1871). 4 Ambit but v, Gotirwl, 23 Bom, .
W w  Singh 11 ai r . Burst, 257 (1898).
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meant the law that governs the three superior castes of 
Hindus viz., Brahmans, Ksliatryas and Vaishyas, The 
High Court in Bengal expressed the same view.1

The term “ Hindu ’’ in section 331 of Act X of 
1805 means and includes a *’ Jain ” and consequently, 
in matters of succession, Jains are not governed by that 
Act.*

Jain widow’s Under the Mitaks/iara the righ t of surviving copar- 
t-igiit. eeuers of a joint Hindu family depends upon survivorship

and not upon inheritance. There being a community of 
interest and unity of possession between all the members 
of a joint family, upon the death of any one of them, the 
others take by survivorship that in which during the 
life-time of the deceased they had a common interest and 
a common possession. This principle of copareenersbip 
applies to the Jains who, like Hindus, are governed by the 
Mitaks/mra doctrines. Therefore, as between husband and 
wife, the interest of a deceased husband when joint sur­
vives to the co-sharers in preference to his widow’s right 
of inheritance. But where the husband is separated and 
there is no community of interest, the deceased husband’s 
estate does not pass by survivorship to the other sharers 
hut descends to his widow.8 The Privy Council in 
S/ieo Singh Iiai v. Mussl. Dakho * held on the evidence 
adduced in the ease, that a sonless widow of a surcwgi* 
agarwala takes, by the custom of the sect, a  very much 
larger dominion over the estate of her husband than is 
conceded by Hindu law to the widows of orthodox Hindus, 
to the extent at least of an absolute interest in the self- 
acquired property of her husband. In Ambabai v. Govind,s

1 Ln/la/i, Mtthihvtr Pertihad v. A ll, 53  (i880).
ATtmt, A'undur Kovnwar, [m l. 8 L allah  Mohaberr P r o w l  v.
J u r .  N 8 . 312 (1807) : s .  C. 8 W . 11. Ahusst. Attittluu, Koou'ar, Sevc-tre
1 1 0 ; Ch»ftt<i Lull v . Chumwt) P a r t  IV . 123( 1807) : 8 W , 11. 110.
Lull, 0 I. A, 15 (1 8 7 8 ) ; Jlaekfbi '  3 !. A . 87 (1878), 
v. Maltha u Lull. 3 A ll 5 5  (1880). 6 2 3  Bom. 257 (1 8 9 8 ),

’ iiachebi v. Mahhaji Litl, li
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it was held that among Jains of the dassa parwad caste, 
who came from Gujrat to the Belgaum district and carried 
their laws and customs with them, the widow is the sole 
heir of her deceased husband, and that the illegitimate 
sons of her husband are hot entitled to inherit their deceased 
father. Amongst agarwala banian of the saraogi sect of 
the Jain religion a widow has full power of alienation in 
respect of the noil-ancestral property of her deceased 
husband, hut she has no such power in respect of the 
property which is ancestral.1 The alienation by gift by 
the widow of a initial a Jain of her husband’s ancestral 
property is invalid according to the Milahshara, which is 
the ordinary law governing hitulala Jains in the absence 
of custom to the contrary.” A custom was alleged, in a 
recent Allahabad case/ to prevail amongst the members 
of the saraogi community in the N.- W, Provinces of India 
to the effect that, by reason of it, females are excluded 
from inheriting the property of their father. But as the 
evidence given upon this point was con dieting, the custom 
was held to be not established.

Jain Shastra recognizes the heritable right of the Rights of 
adopted son.4 In  a case where the parties were descended, adopted son 
either directly or by adoption, from a common ancestor, 
and the plaintiff claimed by right of inheritance a certain 
portion of the property as his share, the Sudder JDewany 
Adawlut in the N.-W. Provinces held that in a  claim 
for inheritance, based on the Skaslras and the usages of 
the sect, where both parties are mraogis the term 
“ Skaslras” used in the plaint,does not necessarily imply 
the Skaslras of the Hindus and tha t the plaintiff is entitled 
to a decision of his claim under the Jain law.*

' Sh tilth ha A nth v. (jdtjiui ' Mahamjn (forinthutth Ittnj v.
Chn/td 16 All. Hi 9 (181)1). (ridtilrkanil. S S 0. Scl. Rep 27>i

• Bacjtehi v. \ruUan a (1833).
Alii r>r> (1880). 5 Mining) Lf’dl v. Uttbd Per•

•H and ltd  v. Majut, 24 All. P.-Deds 2«» (I860).
2bJ (1902).

GoW \  ■
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Sikhsucces- By the Sikh law the. widow inherits the property solely,
skm’ if there be no children.1 There is no difference between

the rights of inheritance of a nikah or second wife and 
of a woman who had been married only once; and therefore 
the widow of two husbands would inherit the property 
of her last husband, in the same right and manner as if 
she had never beeu married before.2 Where an intestate 
Sikh dies leaving a widow and an adopted or natural son 
surviving him, the widow is entitled to five“sixteentlis of 
the intestate’s property and the son to the remainder/
A son b.y the anand marriage4 (which is a sort of interior, 
marriage) gets a share of his father’s property equal to 
one-half of the share of a son by the hi ah or regular form 
of marriage.*

Among -Juts, Where two half-brothers, Jats, claimed to inherit the 
landed estate of their father, the one being born of a 
married , wife, and the other the issue of a woman who 
had been united to their common father by the ceremony, 
of kaje or hereto; and it was proved to be the father's 
intention that each son should get an equal share of his 
estate, the Court decreed accordingly.5 In Khoothal 
'f$ingk v. Kao Omrao Singh’' it was held that the illegiti­
mate son of a Jat, who is of Sudra class, by a woman 
of unequal caste, cannot inherit paternal property, as no 
proof was adduced proving that custom prevails among 
Jats to unite themselves by the ceremony of hereto ox 
rlheticlta with .women of unequal caste and that the sons 
of such unions succeeded to their lather’s estate.

Succession to The principle of succession upon which one member of
the property an m-dtir of ascetics succeeds'to another is based entirely 
of ascetics.

1 Kixsenchuiitler S/tnw v . Bui- rmmiar Bcefaii, East's Notes, case 
(Jum Jteebee, East’s Notes, ease 14, 31, M ai. 1815,
jan,. 1815 : Motley’s Dig. p. 330. ‘  Ktwrnr Kkhea Singh v. Km-

i j y j  war \G»lah Shir/h, N.-W . P. 173

» Ibiil' <18G1>-
‘  See infm  M arriage* Divorce, 7 N.-VV. P. Deris P art H. 320 
‘  Jugyoino/mn MwHieh v. Saitm- (1864).
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upon fellowship and personal association with that other, 
and a stranger, though of the same order, is excluded.'
Amongst sanngasis generally no chela has a right as -such 
to succeed to the property of his deceased guru. His 
right of succession depends upon his nomination by the 
deceased in his life-time as his successor, which nomina­
tion is generally confirmed by the mohmts of the neigh­
bourhood assembled together to perform the funeral obse­
quies of the deceased. Where a guru does not nominate his 
successor from among the c/telas, such successor is elected 
and installed fay the moltunls and principal persons of 
the sect in the neighbourhood upon the occasion of the 
funeral obsequies of the deceased*

Where a chela sued for possession of a village belong­
ing to his deceased guru, founding such suit on his right 
of succession as chela without alleging that he had been 
nominated by the deceased as his successor and confirmed, 
or that he had been elected as successor to the deceased, 
such suit was held to be unmaintainable.8

In  Ortjraj Pun v. Achaihar Pnri* the plaintiffs claimed Among A7- 
thati they as members of a fraternity of nihangs were, vuĉ pore.0""' 
on the decease of another member, entitled to the 
succession to the property possessed by him, according to 
rules of inheritance prevailing in their religious brother­
hood. They thus claimed to exclude the defendant, an 
alleged son of the deceased. This son, who was a minor, 
was in possession through his mother and guardian. The 
Judicial Committee, without deciding as to the alleged 
mode of succession to property among nihangs forming 
this brotherhood, affirmed the decision of the High Court 
to the effect that it had not been proved that the deceased

' Khuggcidrr Kara la Chow-, All. 5.8.9- (1878) ; Xivunjm Bar- 
dhunj t . S/iarujM/ir Ogho-renuth thro v. Padu rath ' Jiharthee S. D.
•£ Cal. »43 (1878) : s. c. 3  Sbome’s Decis. N.-W. P. Yol. I. 512 (1884),
Notes 29. Bee also 29 All. 109 s Matlho Ban v. Kamta hut 
U|l(l,i)- 1 A ll. 539 (1878).

Madho Bus v, Kamta B a l l  * 2 1 1.A. 17(1893): 9.C.16 AH. 1 9 1 ,
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was a member of lhe sect; and on this ground the dis­
missal of the suit was maintained.

Succession to According to the authorities cited in West and 
the estate of Bidder's Hindu Law1 a guru in the Deccan lias a right 
the Deccan. to nominate Ins successor from amongst his chehts by a

written declaration. In frimlakpnri Guru Sitafpnti v. Gauga 
Bat1 the plaintiff did not set up against this general local 
law any special custom of the institution or the community 
to which he belonged. He relied on his mere disciples!)ip 
and his recognition by the dasname after the death of 
the last incumbent. These grounds were held insufficient. 

fioii/ti/i: On the death of a bairngi or an ascetic, his preceptor’s
adnrfuirtra- Preeeptor applied for letters of administration claiming 
tion by that, according to the custom prevailing in the sect of
preceptor! which he and the deceased disciple were respectively

members, he, as the preceptor of the dead man's preceptor, 
was entitled to his property. The Court held that the 
custom set up was proved.3

Migrating  ̂ Where a faintly migrates from one territory to another, 
of Jucwssion! they preserve their ancient religious ceremonies, they 

also preserve their law of succession. The earliest reported 
case on the point is Rajchmder Narain Chowdhry v. 
Goculehml Gob.*' There the suit was for a landed estate 
situated in Bengal, and the contending parties were the 
deceased's nephews, i.e., his sister's son versus his brother's 
son. According to the Bengal school the former, and 
according to the Mithila school the latter, is the heir.
The family originally came from Mithila and resided for 
generations in Bengal ; had intermarried with Bengal 
women and had not uniformly observed the religious 
observances of Mithila. I t  was therefore held that the 
Bengal school must govern the case. The Judicial 
Committee followed this case in Rntcheputty B u tt Jka v.

1 f idc Ibid 554, 550. Chunfier Gomami 5 O. W. X , 873
* 11 Bom. 514 (1887). [1901].
3 The CollectorDacca v. Jugal * 1 ,S.P. Se], gcp . 43 (50) [ISO]],
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Rajender Naraiu Rat,‘ which is the leading' case r>n the 
point. Their Lordships have held that Mithila law conti- 
n les to regulate the succession to property in a family 
who have migrated from that district but have retained 
the religious observances and ceremonies of Mithila.

The general principle is tha t a person settling in a 
foreign country shall not be deprived of the benefit 
of the laws of his native district, provided lie adheres 
to its customs and usages.1 I f  a person of a Mithila 
family living in Bengal has a Mithila jpiiro/nt and performs 
the ceremonies used on occasions of joy and mourning 

according to Mithila s/msfra, his right of inheritance and 
other claims are determinable by the law-authorities current 
in that country. But, on the contrary, if he abandons the 
customs and usages and religions observances of the place 
of his birth and adopts those of his domicile, he will be 
governed by the laws and customs of the latter place.®

In deciding tjie question whether the lecc loci or the Test to be 
system of law prevailing in the country of origin governs 
the succession of a migrating family, the test to be 
applied is whether it has retained the original form and 
character of the religious rites and usages of the family 
as observed before the migration.4 Thus, where a Hindu 
family came many generations ago from Mithila where the 
Milakx/mra prevailed and settled in Bengal where the 
Dat/ahhaga prevails, and acquired real and personal pro­
perty situate in Bengal j and it was found that the family 
retained their customs and usages and observed their 
religious rites and ceremonies according to doctrine of 
the Mitaks/mra, the Judicial Committee held, on a question 
of succession, that the Mitakshara and not the Daynbfutga,

1 2 Moo. I. A, 132 (1839). 2 9 2 (18 17); Bang Pa,ImamU v.
* Qunga Butt Jim v. Srcemirain Baboo Doolm• Singh 4 Moo. I . A.

Jlai S S, It, Sel. Rep. 1 1  (IS) 259 (1817) : s. o. 7 W. II. 11 (p . c.).
[1812], * Bang Padmumti v. Baboo

1 Bang Srim ty Blbmh v, jDwltrr Singh 1 Moo. I. A . 259
Batty Bound Lnta 1 Moo. I. A, (1817) : s . C. 7 W, E, 11 (p, c.),
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the lek foci, was the governing authority to determine the 
right of succession.1

Presumption. A Hindu migrating from one province to another and 
acquiring property in the territory where he has settled, 
is at liberty to carry with him his personal law so as to 
override the law of domicile or that of the locus rei m.fec.
Regard being' had to the constitution of Hindu society 
and the well-known attachment of Hindus to their ancient 
religions customs and observances, it should he pre­
sumed until the contrary be proved, that a, Hindu so 
migrating must have brought with him, and retained, all, © ” ' l l * '
his religious ceremonies and customs and, consequently, Ins 
law of succession. This presumption becomes stronger 
where the family is shown to have brought with it its own 
priests, who, and their descendants after them, continue 
their ministrations to the family.”

The presumption may be supported by («) previous 
instances of succession in the family which had followed 
that law rather than that of the domicile; (i) testimony 
as to the observance of rites and ceremonies at mar­
riages, births and deaths which will show a strong body 
of affirmative evidence in favour of the continuance and ' 
against the relinquishment of the laws and customs cf 
the land of origin ; (c) or documentary evidence pointing 
of the same conclusion.® 1 2

1 S v o ra n d ra n a tk  H oy v .  M iti i t .  th u n d e r  Dhubul, 29 f. A. 82,
Jlcrrumonrr Bvnnnnn'th 12 Moo, (1902) ; s,Ct 29 Cal. .-13.1 Liihliru
1 A. 81 (1808). Delhi .v. Ounyaijtihhul Dobra, W.

1 Outinu Uhundcr Bhuttachar)m It. 56 (1864) ■ ; Sumituu Mim,r v.
v. Obliafchiit'H iVixxi i', W. FI.'P. b .) HutTun Midhih alias gvMmrdci 
<17 (18(12): s. o. I Hay r>34 ; Kumud Dtibia, W. R. 95 (1864) ; Pirthee 
( 'bunder liny v. Seeta Kanth Singh v. Mount. Shoo Soouduirc, 8 

Itoy, W. B. (». n ) 75 (18113) : S. c . W. B. 261 (18(17); Sureiulro Nath
2  Hay 232 1 Obimmmurree Dabea Roy-v. Jliramaui Itarwmi, 12 Moo.
; .  Knhen am,dev Alai,a t e, 4 W y- 1 . A. 81 (1868) : s .C . l.B . L. It. 26 : 
man 226 (1867); Juuaruddetm ». 0. 10 W. R. 35 (r . 0 .)
M im t v. Nobin Chunder Perdham, • JParbati Kumari Debt v.
I Marshal 232 (1862) : Bum Par- Jdgadi* <’bunder Dliubal, 29 Cal. 
batl Kuinari Debt v. Jogadi*. 433 1902) : (S. c.) 6  C. W, K. 490.
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The presumption that a migrating family carries with 
them their own customs and usages may be negatived on 
proof of the fact that in matters connected with succession 
the laws of the country of domicile have been adopted by 
the migrating family.1 Or, by showing that, except as 
regards marriage, all other ceremonies are performed 
according to the laws and customs of the domicile and 
by local priests.2 The mere adoption of local customs 
aud the observance of occasional local festivals and 
ceremonies would not prove that the law which originally 
governed a family had been set aside and another law 
substituted.8

The onus of proving the fact of old rites, customs and Onu* 

laws of succession having been abandoned and new one i>rolja!t<h- 
having been adopted lies upon the party who alleges 
cessation of such customs.4 Where a family migrated from 
Mithila, resided for generations in Bengal, intermarried 
with Bengal women and had not universally observed the 
religious observances of Mithila, there the Bengal law of 
inheritance was held to be applicable.5

The tribe of Brahmans, called Snhddijpi, living in StiMlrlijii 
various parts of Northern India, quite separate in social '' 1
intercourse from other tribes of Brahmans, are governed 
by the Mitakslutra school of Hindu law. Although they 
are scattered over a large tract of country, they are not 
blended with the tribes of Brahmans of the district in 
which they reside. A short description of this tribe

1 Chumb’a Sheekhitr Rmj v. Ml'i/t Chuu-dhnj v, Shlho Shimhn-ee 
Svondur Buy, 2 W. It. 197(1865). Cltmodhvahi, 13 W . It, 17 (1870) j

* Ram Brand) Piuulah v, Zukhra Bella v. Gunyagohiml
Ka miner Suiifht rrr Dimer, 6  W. ft, Daley, VV R. 56 (1864) ; Pirthec 
295 (18(50) s. 0. -3 Wyman 3. Bhujh v. Shea Soonfarte, 8

* J/inv Peesthad Bay Cltotvdhry W. R; 261 (1867) ; Sonrendranatk
y. Sh ibv 8hiniht.ro,! Chdiedhra’m, Roy v . Mmt- tfecramom Bnrmo- 
13 W. ft 47 (1870). nah, 12 Moo. I. A. 81 (1868).

4 Sonatan M'mer v. Rattan 5 Jlajc/nnider Na-rain Chowdhry 
Mullah alias Sookhoorda Deli, ■ W. v. Goo-nt Cb.und. Goh, 1 8 . D. Sei.
It. 95 (18G1) ; flare Pet-shad Bay Hep. 43 (1801).
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is to be found in Sherring’s “ Hindu Tribes and Castes” at 
p. 102. I t  liss been held that even if a family of the tribe 
resides in a country where the Mithila law prevails, 
it is governed by the MHahham,1

change of When lands situate in one district are arbitrarily
act or Govt. transferred by Government to another having a different

system of law iti matters of succession, the owners of
those lands cannot be presumed to change their observances 
with their districts, presumption being against such 
change*

Migration Migration by the widow of a Hindu subject of French
fmm Kreuch India to British India and acquisition of a British Indian
British India domicile, does not change the character of the estate held

by the widow, and if she does not adopt the system of 
law prevalent among Hindus in British India, the property 
inherited, by her from her former husband will be held by 
her according to the customary law of French India,8 

Eldest'sm ic a  suit to recover joint possession of certain lands,
heir of a* do- attached to a certain temple in the district of Tinnevellv, 
teetrKceedfS' Holloway J., said : “ I t  is found as a fact that the deceased 

father of the plaintiff' and the first defendant, his brother, 
were joint trustees of this pagoda. The custom of the 
country so far as I know universally recognizes the right 
of the eldest male heir of a deceased trustee to* succeed 
as trustee him from whom he inherits. I t  has not been 
attempted at the bar to deny that this is the law. If it 
is a question of special usage then the fact that the first 
defendant was a trustee while his elder brother was alive 
proves its existence in this case.’’4

The property of a deceased owner vesting intermediately 
ion olTeir.9 diverts in favour of a posthumous son a t his birth. There is

1 Under I ’erfonk M inner v. Il«r- * Va'dnthi Amii v.' Subhanrya
-Varain S/iIni, 9. 0 L . U l(i .Vn,/aliue, 21 Mud (550 (1001)

1̂881) * lOnvpjinranaliinjfim CJiriti v.
* Prithee Kniffli.v. The Conti of Xnll<ininm Chdti I Maid. H. C .K .

WnnU on bctuilf of" M»*d. Sheo 115 l>. 117 USOil).
80n(h< eve, 21! W H. 272 (1875).

|  I
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lio rule of Hintin' law whiehjprevents such a custom oper­
ating in Favour of any other posthumous heir who had 
been conceived at the time of the possessor’s death.1

In Gopi Ghatul v. Snjait Knar1 the parties were Satlfa Sadkt. 

and it was held that the Hindu law of inheritance was 
presumably applicable to them, the defendants having 
failed to show any custom prevailing opposed to the Hindu 
law.

The rule of succession applicable to the Rajbuusis is iiujbttntU. 
the one which prevails in the locality in which they reside.
They are distinguished from the migrating families who 
always carry their personal law wherever they g'o unless 
the contrary is shewn. The liajbansis are Hindus and 
it must be taken that they Lave adopted in its entirety 
one form or other of that law. In the absence of any 
custom to the contrary or of any satisfactory evidence 
to show what form of Hindu law they have adopted, it 
is not unreasonable to infer that they adopted the form 
which prevailed in the locality.5

In Perlab Dab v. Stirrup Deb RaiktU* a claim was Succession by- 
made by a brother to the estate of the deceased proprietor 
on the ground of a family usage whereby a brother sue- of sons, 

ceeds to a. deceased brother to the prejudice of the latter’s 
surviving sons. But as the alleged family custom was not 
proved, his claim was disallowed.

A custom alleged to exist among the Kapali Bctnia Partition of 
caste, according to which a son is not entitled to the parti- jVerty ' '  '"in 
tion of ancestral property in Ins father’s life-time and liCo'
against his father’s will, was not proved.5

1 Mm$t. Berogah JJoi/e y . A'utw- 20 Cat. 409 (1892). Bee Fanimlra 
kitten 11,1)1/ 2 Sc vostro 238- p, 218 Deb Raihet v. ttajmvdr Dux 12 I.
(1803). See also another case at A. 72 (1885).
p. 210 Idem foot note : Kenlutb * 2 S. D. S e t Rep. 219 (321)
Okimlttr (1 hour v. BMnwpmrxhad [1818].
Jtme (teciil<ki 1 3  l>.:«ero. 1803. s Jugomuhan Dux v. Sir Man-

» 8 All. 010 (1880). gtlhltu Xnt/iubhoy 10 Bom. 028
I1 Hit in Dun v. Chandra .Dtixtia (1880).

!
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Succession to Whatever, the words mafee-birt tenure may have 
tenures. implied originally, the jmma facie meaning of the words

has come to be an ‘‘hereditary tenure.” Where ancestral 
property has apparently descended in the ordinary way of 
Hindu property, first to the son, and thence to the mother, 
it lies on those who say that it is confined to the direct 
descendants of the original donee to prove their case, and 
show by some custom that that was the proper construction 
of the grant. Where the original donee of a service tenure 
ceases to do any service and pays in lieu of a rent which his 
descendants continue to pay, the condition of the tenure 
become altered from service to rent.1 

Tenant- right. In (])e absence of any evidence of a special custom a 
nephew should not inherit the tenant right from an uncle 
whose legal heirs were his sons; nor could the latter transfer 
their right of inheritance to their cousin, or confer on him 
such a right by consenting to his occupation of the land.1

Bale of sue- By the Hindu law a son not born in lawful wedlock 
iUc^Himatc118 inherit, if such be the custom of the province, but not
solls- otherwise. Among the Nagur Brahmans in Benares for

instance, it was alleged in a ease that such custom had 
existed, but the allegation was not established and the 
evidence proved the contrary.8 But in the ease of an 
illegitimate son by an adulterous intercourse, a custom 
recognizing his ligh t of heirship would he regarded as 
bad custom, and, as such, would not be given effect to.*

Where parties are actually married, it is a fair pre­
sumption that the husband is father of the issue of his 
wife, but where a person is born of wedlock, the clearest 
evidence should be adduced to establish the fact of parent­
age. Thus, where a son, born in wedlock of a Rajput

1 Rajah Mtthrndm Singh v. * Malum Singh v. Chnmuii Hat 
Jokka Singh 19 W. II. 211 (P. c.) 1 .8  U. f-'el. Hep. 28 (1799).
[1873], * Xu ruga n Hharthi v. Laving

* Omrito Singh v. Pert ah 3 N . lihttHki 2  Horn. 110 (1877).
W . F. (Ag.) 113 18*18).
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Rajah by a Sudva Woman, claimed that the Rajah having 
died without male issue, he, by the custom of the family, 
was entitled to inherit the deceased Rajah’s property, the 
Court rejected his claim as there was no sufficient proof 
that the late Rajah was his father.1

An illegitimate son of any of the three regenerate Among 

castes by a Sndra woman cannot succeed to the inherit- 
ance of his putative father. But he is entitled to mainte­
nance out of his deceased father’s estate.® This right of 
maintenance is a right personal to the illegitimate son 
and not inheritable by his offspring.8 An assignment to 
the illegitimate son by his father, before the birth of a 
legitimate son and heir, an ancestral immoveable estate for 
the purpose of his maintenance, has been held to he valid,*
Among (lujrati Jains who have settled in Belganm and who 
are considered as Vaisyas, an illegitimate son is entitled to 
maintenance only.5 In a very recent case it has been held 
that the father of an illegitimate child is hound to provide 
for its maintenance. A suit lies in the Civil Court for 
maintenance of an illegitimate child notwithstanding an 
order of the Magistrate under section 188 Or. P. C.*

In  the case of the Sudra class, illegitimate children are Among 
qualified to inherit from their father.7 But the son of a Sndra Sn,,raa-

'< Pushful Singh t . Haiti Mu- Bom. 257 (1898); llahi v. Uorinda 
heareer 3 8. IX Sol. Itep. 132 (176) 1 Bom. 97 (187.7) ; llwnyadlmr v,
[ 1 8 2 1 ], JnggemMh, 1 Shome !)2 (1877).

2 PcAiftmf Singh v. Hum Mu- * Iltnthan Singh v . jBaliount 
hmee, 3 S. I). Bel. Rep. 132 (1711) Singh, 22 All. 191 (r.o.) [1899] :
[1821] ; Ckuotunja linn MttnrJun s. e. 4 0. W. N. 353.
Syn v. Saheeb Purhuiad Syn, 7 ' llujuh Pdfi'-hat v. Halim
Moo. 1. A. 18 (1857) ; Mounnir Singh, 4 I. A. 159 (1877).
flam v. Pirt-Tue Singh, N. W. P. ‘  Ambabtti v. Gnvi/iii, 23 Bom.
Decis (Sel. eases) 491 (1857)) 257 (1898).
Pmutaiya Tclavar v. Puli Teiuvar, * Ghana Kanta Mohanta v, Ge-
1 Mad. H. C R. 478 (1803) ; Rajah "rail, 32 Cal. 479 (1904).
Pariuhat v. Halim Singh, 4 I. A. 1 Vhiwtnrya Man Murdum
159 (1877) ; Itunhan Singh v. Hal- Syn, v. S/ihvh Purlmtad Syn 
wii/it Singh, 22 A ll. 191 (r, C.) 7 Moo. 1. A. 18 (1857) ; Goortlyal
(1899); Ambabai v. Gorind, 23 v. llaja Hum, N .-W . I'. Decis
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by a slave girl is not entitled to shave with his legitimate 
sons in the inheritance of an uncle by the father’s side.1 
To entitle the illegitimate sons of a Sudra by a Sudra 
woman to inherit a  share in the family property, the 
intercourse between the parents must have been continuous, 
and not incestuous or adulterous.'8 Among Sudras, governed 
by the Miiakshara, an illegitimate son does not inherit 
collaterally to a legitimate son by the same father.8

Regarding the right of inheritance of an illegitimate 
son among the Sudra class, one uniform rule does not. 
prevail all over India. On the contrary there is a great 
divergence of rules, as will be seen from the following 

■ summaries :—
In Bengal Naruin Dhara  v . llaklml G a in ?  Mi tier, J . ,  said :

“ From an examination of these authorities, it is dear 
that according to the doctrine of the Bengal school of 
the Hindu law, a certain description of illegitimate sons 
of a Sndra by an unmarried Sudra woman is entitled to 
inherit to their father’s property in the absence of legiti­
mate issue— viz.) the illegitimate sons of a Sudra by a 
female slave or a female slave of his slave.5 This 
was followed in another case, winch held that the

218 (18(W5) ; Pantbi'nja Telarar v. g«w St A ll. 99 (1898); Saiemtti 
Pali Tvlavat, 1 Mad. II, C. ft. -178 'v. Muimt, 2 All. 134 (1879);
(18(53): s. c. in the Privy Council, Sail it v. ]In\:a 4 Bom. 37 (1878);
1, Tatar V. It. P. Talerer, 13 Kri*hnttyya-» v. MuttlcDunii.
Moo. I. A . 141 : s c . 3 H. L, R. I : 7 Mad. 407 (1883). A’im r
S.0 .12>V. K. 41 (1868); Muyna Bat Jturtojnh v. Ktmur Dhuimttnt 
v. Pit am m, 2 Mad. H. C. B. ISO llmj 1 Marshal (509 (18(53) ; Jtajah 
(1884) ; Ju-mnr v, Strmardhun. 5 Jvyendrtt Bhujmti IIurn fJkxm- 
N ..W ,I>.(A11.)94 (1873); i'hmnttm- dun Miihapitrd v. Sityttmuid 
malv. 1 'uradarajvla, 10 Mad. 307 Munsingji 17 1, A. 128 (1890) s. o,
(1891). 18 Cal. 151.

1 M m r  Mwtujuh v. ICmmr * 1 Cal. 1 (1870).
phimivu'ut Buy, 1 Marshal (509 4 ButhhuiUlur v. Majuh Jugger-
(18(555). mith Sret' Chunthtn Mahajpatra,

* Anrujijntnnan Chetti v Jtulo- 0 8. I>. gel. Hep. 290 (372) [1840] ;
ham C hetti, 23 Mali, 1(5 (1899). lla ja h  J a u n t dim it, 1/lamer Singh

* Shame Shankar Jiajenilra Mahmdrn v. Obkoy Singh Ibid 
(invri v, Bajrxur Stoitmi Juvn- 12 (19) [1840].
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son of & Sndra by a kept woman or continuous con­
cubine docs not inherit his father's estate.5 The Privy 
Council, however, have held that an illegitimate son is a 
eo-pareener of his father's legitimate son and where the 
only legitimate son of a deceased Rajah had succeeded to 
an impartible Raj and died without leaving any male 
issue, his illegilim’ate brother was held to be entitled to 
succeed under the MitaMAam by survivorship. The 
family belonged to the Siidra caste. Rut this principle 
of survivorship was not extended to the ease of other 
collateral heirs.®

In the N. W. Provinces an illegitimate son of a Sudra in n. w. p,
(a Ja t for instance,, by a woman of unequal caste cannot 
inherit paternal property.5 Illegitimate son does not inherit 
collaterally to a legitimate son by the same father.4

The general result of authorities, both judicial and fore- In Bombay, 

nsie, is that among the th ree regenerate classes in the Bombay 
Presidency illegitimate children are entitled to maintenance, 
but cannot inherit unless there be local usage to the contrary.
Among the Sudra class illegitimate children, in certain 
cases, at least, do inherit.‘ The sons of a pnnarb/nt ^twice- 
married woman) by a duly contracted put marriage i.e. in 
accordance with the custom of the caste, are legitimate, 
and as to the right of inheritance and extent of shares' 
rank on a par with the sons by lagna marriage.6 In a 
recent ease it lias been held that among Sudras the sons 
of the illegitimate son of a person by a kept mistress are 
entitled to share with the sons of legitimate sons.7 1

1 Kir pal A'amiiiTtnmri v. SitJui- 820 (1864).
■ Moni (Widow of Bhopal) 19 Cal. •* Shorn Skanlu-r Rajendm 
!>1 (1891). See also Itamamrm v. Vareri v. Ilajaar Swami Jangow.
Trhehand, 28 C al. 191, 21 A ll. 9 9  (1898).

'Rajah jagen&m Bhvpati > Raid >\ Gavmda Valad Jbja.
Ifum  Chundun Mahapatm v. 1 Bom, 9 7  (1875),
Nityamcnd Mimsingji, 17 I, A G Ibid
128= 18 Cal. 1M 1890/ ’ ’  lakirappa v. Falnrappa, 1

hhmhal Singh v. BavOmmo Bom. L. B. 809.
Singh, 7 N . W. P. Decig Part If

36

■ eo< * * x  '■■■■■'  ■
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In Madras. In Madras bastards succeed their father by right of
inheritance.1 But an adulterous or incestuous intercourse with 
the mother of the son is a bar to such a right of the son.1 
Where the illegitimate sui is the offspring of mixed classes 
between the second and third of the regenerate classes, he has 
no title to inherit, and the circumstance that his father was 
illegitimate does not help him .8 An illegitimate son is not 
entitled to a  share in the property of his father’s brother's 
sons.4 An illegitimate son of a .Sudra by his concubine 
is his heir in preference to a brother’s son.5

Among pros- Under the Hindu law prostitute daughters living with 
their prostitute mother succeed to the mother’s property in 
preference to a married daughter, because the relation of 
the latter to her outeaste mother lias been severed.1' 
Following this principle the Madras High Court held 
that as between the sister of a prostitute associated with 
her in her degraded condition and her brother who remained 
in caste and treated his sisters as out castes, the right to 
succeed to the estate of a deceased prostitute sister lay 
with the prostitute sister in preference to the brother.'
This ease has been distinguished by the Calcutta High 
Court in Sarna Moi/es Bewn v. The Secretary o f State *
There their Lordships say that by lapsing into prostitution a 
Hindu woman becomes degraded and outeaste but does not 
cease to be a  Hindu, and the Indian Succession Act (Act 
X of 1865, section 881) cannot therefore apply to the

1 Pimd/ih/a Tdamr v. Pali 5 Ilddilta Patta Maha Devi Gam 2 
Tdarar 1 Mail. H . C. R. 478 Mad. H. C. B . 369 (1865).
(1863). * Karuppa Gm-ndan v, Knvtara*

» Datti Pari si Xi/t/udu v. Patti Mini Gmnd/ip 25 Mad. 429 (1901).
Banyant Nayiuh, ■1 Mad. H. C. It. 4 X. Krish namma v. X  Papa 
204 (I®60) 1 Veneata OheUa Ckeiti 1 Mad. H. C . It 234 (1809). 
v. Pa nathammal 8 Mad. H. 0. R. • TaraMuntuw Passed, v. Mater 
134 (1875); Viraramrthi lalayan Buneanee v, IJeera Ituaeaiiee 7 
v. Sinf/araretu 1 Mad. 300 1877 ; D. Bel Rep. 273(325) [1816 J. 
see also Karuppanitan Ohetti v. 7 Sivasanr/n v. Mi ml 12 Mail.
Jhdoluim Chetti 23 Mail. 16 (1899). 277 (1888).

4 Sri Gajapaty Ilari Krishna , 25 Cal. 2i>4 s, c. 2 C. W. N.
Deri Gam v. Sri Gajapati 97 (1897).

H I  <SL
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succession of her property. A. sister is no heir to a female 
proprietor under the Bengal school of Hindu law, and if they 
both lapse into prostitution, one does not thereby become 
an heir of the other.

In Kami >iy Money Bewail1 it was held that the general 
rule, w>., that the tie of kindred between a woman ’s natural 
family and herself ceases when she becomes degraded and 
an outcaste, applied, even with greater force as between 
her and the members of her husband’s family. Those 
members therefore have no right of inheritance in property 
acquired by a woman who left her husband’s family and 
lived as a prostitute.

In a very recent ease a brother’s son of a deceased 
prostitute applied for letters of administration to her estate.
The deceased acquired her estate by prostitution. Following 
the above rulings his application was rejected.2

A sa matter of private law the class of dancing women A r ,|att. 
being recognized by Hindu law as a separate class having dug girts, 
a legal status, the usage of that class, in the absence of 
positive legislation to the contrary, regulates rights of 
Hiatus and of inheritance, adoption and survivorship.8 
Where a hereditary office of dancing girls attached to a 
pagoda passed to two sisters’on the death of their mothers, 
on the death of one of the sisters, the daughter, and hot 
the sister of the deceased, would succeed to the office and 
effects of the deceased.4 An adopted niece, (a dancing girl) 
succeeds to the property of a prostitute dancing girl at 
her death in preference to the latter’s own brother remain­
ing in caste.® According to the custom of the bogarn or

1 21 Cal. fi‘J7(18(H). 12 Mail. 211 (1888),
*  M int Hath Mwdolx. Secretary * K tm u M i  v. y a  gut h rum 5 

ip’ Strife 10 C. W.N. (1080) ,1006). Mad, H. C. B. 101 (1870).
See Woodroffio J ’«. view  a t  p, 5 Xariimniut v, Gauge 13 M ad.
1080. 133 (188!)).

* M u t t u k u i o n i  v .  P a n m o m m i

t(g)| ($L
'
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dancing girl caste in the Godavari .District, property left by 
a mother is divided between the sons and daughters/

West J., in Mathura Naikin’s case,* held that the adop­
tion by iNaikins cannot be recognized by law and confers 
no right on the person adopted. As Mathura Saikiu 
sought to recover a shave of the property in the hands 
of her adoptive mother, non-recognition of the custom of 
adoption took away the ground of her claim. And further, 
though the daughters succeed to their mother’s property, 
they cannot call for a partition during her life. That is 
a right peculiar to the son and grandson as joint owners 
by birth with the father of the ancestral estate. His Lord- 
ship made strong observations on the practices and usages 
of the Naikins by which they endeavour to make their 
class and its mischievous influences perpetual. Such usages 
being directly opposed to the laws of God, should be re­
garded as invalid and inoperative.

In  Tara Naicnn’s case8 it was held that inasmuch as 
the existence in India of dancing girls in. connection with 
Hindu temples is according to the ancient established 
usage, the Court would not he justified in refusing to re­
cognize existing endowments in connection with such an 
institution. Accordingly, where an adopted daughter of a 
dancing girt attached to a temple sued to redeem and have 
her right recognized to manage the imm  lands assigned 
as remuneration for the temple office, the Lower Court 
rejected her claim on the ground that the adoption could 
not be recognized by the Civil Court, But the High 
Court allowed her suit and held that the lands in question 
were not claimed as being the property of the last incum­
bent, but as a part of the endowment of the temple of 
which she had been the manager. The alleged adoption 
only had effect as nominating the plaintiff to be successor

' t '/imtflrttnha v. Secretary of I Bom . 6 1 5  (1880). 
iStOtte 1 1 M ail. 163 (1860). * Tara Naik'm. v. Sana Lukuh-

* Mathura A'ai/iin v. Jiiu jV«ikin limit 11 Bom. SKI (1897).
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in the management, and it was the custom of the temple 
that the actual incumbent of the office of dancing girl in 
the temple should nominate her successor. The Courts of 
Law could not refuse to recognize it, such custom being 
recognized in the country.

■ r \I I  <SL
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CHAPTER VIII.
H IN D U  CUSTOMS.

M a h k ia u e  VXD DIVOltCK.

Accord in 55 to family, caste, local and tribal customs, 
various descriptions of marriage arc prevalent amongst 
Hindus and those who are not strictly speaking H indus.
These customary forms of marriage, when duly performed,

' are as valid and binding as any marriage celebrated in
orthodox or regular form. British Courts are bound to 
recognize such customary marriages if custom is satisfac­
torily established. We will note below some of those 
customary forms of marriages which have received recogni­
tion from om* courts.

„ ,, , Among the Tipperah Rajahs two species of marriages,if m m h t t e n u n i -  ® , x  \  0  .. , i * i
dvika and prevail. Ooe species is called m ookn o ok a min lea, by which
Santignh>t". raarrjage takes place by mutual interchange of glances 

between the bridegroom and the bride according to the 
Skastras in the orthodox fashion. The other species is 
performed according to the Gandfiarva form, by the wor­
ship of the goddess Tripoora and taking muli water.
The ceremony of the latter species of marriage is des­
cribed as follows : -  “ According to the custom prevailing 
in Tipperah, the worship of the goddess of Tripoora is 
performed, then the priests present garlands and sandal 
wood powder to the Rajah and Rani, who then receive 
sauti water (water of absolution).” This is called sauti- 
grihitaj

In Rajknmar NoM ij) v. Rajah Birc/mmler% Mr. Justice 
Morris observed thus : —“ I t  is manifest that the people ol' 
Tipperah, from the Rajah downwards, are very primitive, 
and that in their manners and customs, they by no means

' Chui’hrotllt'uj TlmJtwi' v. Hear (180+).
Chnmlvr Jxbraj, t W. K. 191 * 25 W, It W j at l i t  (1870).
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follow the strict tenets of the Hindu religion. The tjandharru 
or ndnliffrihHa form of marriage is commonly adopted. It 
is simple in character and requires little ceremony. At the 
same time a. marriage in this form is binding and perfectly 
valid.” A son of a Kackua Rani may become a Rajah.
I t  is in evidence that Rajah Ramgnnga Maniek, Kassy 
(thunder and others were born of K a e h i a x Since a Rajah 
can make any Kachua (or slave girl), whom he loves, 
his Rani, it has been held that, according to the law and 
custom of marriage prevailing in Tipperah, the Rajah can 
legitimise his children born of a Kac/tna by g'oing through 
a marriage ceremony with the mother.4

Among the Chiefs of the Tributary Mahals in Cuttack 
there is prevalent a kind of marriage known as phoolbibnki, 
a description of which will! be found under Family 
Customs.8

The Amra form of marriage is one of eight distinct kinds Amm form, 
of marriage mentioned by Mann.* According to this sage,
“ When the bridegroom, having given as much wealth as 
he can afford to the father and paternal kinsmen and to 
the damsel herself, takes her voluntarily as his bride, that 
form is called Am m }  Yajnavalkya has described it to be 
a marriage “contracted by receiving property from the 
bridegroom.”

“ The essential characteristic of the Amra form of 
marriage appears to be the giving of money or presents 
by the bridegroom or bis family to the father or parental 
kinsmen of the bride, or, in fact, a sale of the girl by 
her father or other relation having the disposal of her 
in marriage in consideration of money or monejT,s worth 
paid to them by the intended husband or his family.” 1 This *

1 Chuelmulkuj v. Beer Chundcr * In the goods of Nathubai 
1 W. R. 194. (1864). Jnihimidas Oopaldas, 2 Bom. 9

i ibid, p. 13 (1876) ; Vijiamngam v.
Vide Supra p. 59. labskeeman, 8 Bom. H. C. R. O. C,

* Vide Manu HI, 21-41. J. 244 (1871).
Maim III. 31.
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species of marriage is peculiar to the fnis/tya and Sudra
castes, i.e., mercantile and servile classes in Bombay.1 Aceord-
ing to Sir T. Strange, it is questionable whether in Southern
India any other form than the Amra he now observed.2

Amongst Hindus of the Bhandari and other inferior
castes the Amra form is more customary than the four
approved forms of marriage.8 Among the Nagav Tissa
section of the ravia caste, the form of marriage in use
corresponds with one or other of the approved forms and
not to the A sura, and the giving of pain does not constitute
a  purchasing of the bride.* The money given to the bride's
father is variously known as pain, dez, pan,

(Jtnxlharra Gandharra is the sixth form of marriage mentionedform, . , .
by Mann.* “ The reciprocal connection of a youth and a
damsel with mutual desire is the marriage denominated 
Gandharva, contracted for the purpose of amorous em­
braces and proceeding from sensual inclination."* This 
form of marriage is still prevalent among Rajahs and 
Chiefs. The ceremony observed at the marriage consists 
in an exchange of garlands of flowers between the bride 
and the bridegroom without, a nuptial rite, homam, and 
without the customary token of legal marriage, called 
pmtelu  being tied round the neck of the bride. Sir 
William Macnanghten also says: “ The Gandharva
marriage is the only one of the eight modes for the lega­
lizing of which no ceremonies are necessary, and it seems 
that mutual cohabitation, as it implies what the law 
declares to be alone necessary, namely, a reciprocal amorous 
agreement, would be sufficient to establish such a marriage 
if corroborated by any word or deed on the part of the 
man.’ '’7 But according to Hindu texts the religious

> Vide Steele’s Sum m ary p. 31. * N a tlm b a i 2 Bora. 9 (1876).
* Strange, Vol. 1, 43; Bannerjec’s 1 Manu III. 21-41.

Tagore Lee. p. 84. 8 Manu III. 32.
* V ijiarangam  v. Lakdtcem an, 1 Macnaughten’s P rin c ip les  o f 

8 Bom. H. C. it.. 0, C. J. 244, Hindu Lau>, p. 0J.
(1871),
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element appears to be iudispensable to a valid Gaudhcirva 
marriage.1

In Bhaoni v. Makaraj Singh* it has been held by 
the Allahabad High Court that a marriage by the <?<m- 
dharva form is nothing more or less than concubinage, 
and has become obsolete as a form of marriage giving 
the status of a wife and making the offspring legi­
timate.

The Calcutta High Court, in Rajah Haimnrt Chill 
Singh v. Kumar Ghunshiam Singh/  decided that amongst 
Kshatryas Gandlutrva marriage was valid. I t  also prevails 
among the Rajahs of Tipperah.4 The Madras High 
Court held that, in order to constitute a valid marriage in 
Gandharva form, nuptial rites are essential.*

Annloma was a form of intermarriage prevalent in Amdoma 
ancient days, by which a. Brahman was at liberty to -marry mam3ge‘ 
four wives, vis., a Brahman wife, a Kshatrya wife, a 
Vaisbya wife and a Sudra wife. A Kshatrya was entitled 
to have three, vis., a Kshatrya wife, a Vaisbya wife and a 
Sudra wife. A Vaisbya was permitted to have two, vis., 
a Vaisbya wife and a Sudra wife. The offspring of 
Annloma marriage, where the mother was of a caste 
inferior to that of their father, were not of equal caste to 
their father, but were allowed to inherit their father. ThoughD
Annloma union with women of inferior castes was permis­
sible, yet its reverse vis., Pratiloma union, that is to say, 
the union of a man of inferior varna or caste with a woman 
of superior varna, was a prohibited connection and the issue 
of such connection was called Pmtilomaja and had no 
right to his father's estate and was entitled to mainte-

1 Devala 4 ; Oolebrook's Digest * Ckuekradfmj Thakoov v 
370;. S ir my a Sindliv, Oh. 311 Beer Ch’mder Jvbruj, 1 W. i;
37; Shyamacharan’ss Vyavasta 194 (1864).
Darpana 702. ‘  B r in d a ra m  y. U adU m arn

* 3 All. 73S (1881). 12 Mad. 72(1888;.
8 2 Knapp 203 (1831),

37
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nance only.1 But in the Kolijnga intermarriage between 
different castes is prohibited.®

A'nriu’ mar- Knrao marriage prevails amongst the Jats, Goozars and 
riage. Aheers in the North-Western Provinces, The marriage is

also known as Keruo, Kaje, JJ/tericka or hhoreyja3 marriage.
This form of marriage is inferior to SJiadee, or marriage 
with a maiden, and is generally contracted with a widow 
and attended with some ceremonies.4 Among the Jats the 
marriage of a widow with the brother of a deceased 
husband is common and recognized as lawful. According 
to Sir Henry Elliot, an authority of much weight re­
garding the tribes and customs of the people of these 
provinces, children born in Knrao are considered legitimate 
and entitled to inheritance accordingly.®

The ceremony of Knrao being of equal validity as 
that of the Blah or Shadee the sons of the former inherit 
their father’s estate equally with the sons of the latter.8 
There is no custom, however, among the Jats sanction­
ing their union with the women of unequal caste by the 
ceremony of Knrao or Dkericha, consequently the sons 
of such union cannot succeed to their father’s estate.

Among f,(Klli The custom of Knrao is prevalent among the Lodh 
caste caste, but in the life-time of a wife by regular marriage it

can only take place with the consent of the brotherhood.T

1 Dyabhagha Chap. IX  j Mann the bride’s head with minim”—
X ,  5-29 ; Mitakahara Chap. 1. S. Vide N. W. P, Deois. Part 11.
V lU  V. 2-1. Sir Gooroodass ((8(14) p. 328.
Banerjee’s Tagore Lectures p. 157, 3 P u rm w m U  v. Ttwhcerum  3 Ag,
2nd, Edition and also 17 Mad. -122 H .C. K. 350 (1808) ; The Queen 
at p. 437, v* Bahadur Singh 4 N.W.P. (All.)

* V yuriistha J M rp a m  p p. 14, 128 (1872); K lu m h a l S ingh  v.
15 ; Maim General Note VI. Kao Omrao Singh  N. W. 1J. Decis).

» D h n m jja  means the second (18(14) P art 11 320. 
husband of a Hindu widow among * K u n m tr  Kishen Singh  v. Aon- 
I he lower classes. Vide Shakes- w av Golah Singh  M. W . P. Decis. 
pear’s Dictionary, quoted a t p. 328 173 (1801).
N, W. P. Deois. Part If. (1864). 7 Keearee v. Sam ardhan  5 N.

‘ The ceremony being “making W.l*. (A ll.) 94 (1878).

X i X '  A X X
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For a woman to contract a second marriage during He-marviagr 
the life-time of her first husband is invalid and criminal, df rd ,wo™n 
but sometimes, under custom, such a marriage is rendered life-time of 
valid and non-criminal, A woman of the caste of M eh ter bur husbftt"1' 
in the district of Monghyr marriedanother man of the same 
caste while her former husband was alive. She alleged 
that in her caste, as well as in other low castes, it was 
customary for women to leave their husbands at any 
time and marry other men and that she had left her 
former husband because he failed to provide for her properly.
The Sessions Judge found her guilty under section 494 I.
P. 0., but the High Court, finding that such marriages are 
not uncommon among- the Meliter caste, and the second 
marriage in consequence not being void, set aside the 
conviction.1

Such second marriage of a wife or a widow is known p„t and
amongst the Mariettas as Pal, and in Gujrat as Nairn y"/"> mar‘ 
marriage.* Caste rules allow a woman to contract a Naira 
during the life of her first husband.* In Kansan. Gaja* a 
custom prevalent among the Talapoda Kofi caste in Surat 
was set up, to the effect that a woman should be permitted 
to leave the husband to whom she has been first married 
and to contract a second marriage (Naira) with another 
man in his (the first husband's) life-time and without his 
consent. But the Court considered such caste custom 
invalid, ‘‘being- entirely opposed to the spirit of Hindu 
law, ” and the second marriage null and void. This was 
a criminal case and the Court went so far as to lay down 
that such a caste custom, even if it were proved to exist, 
would be invalid as being entirely opposed to the spirit, o f 
tke Hi ml a law. This ease was distinguished in another
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1 Mmst. Cliamui, 7 C. L. ti. .’lo t or xhadrS or hnjan wife.

(1^80). * ifurht Shu nit nr v. Btu-ejee
* Pat wife is also called uMi ilunolmr l Forr, :J!) 1 (1809), 

wife i.e, widow remarried. A * 2  Bom. H. C. R. 124 <1864} 
maiden married is known as buihi
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