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4. @, son to both to his uncle and natural father ; and they
held that such an adoption would mot sever the connection
of the child with his natural family. A similar view was
expressed by the Allahabad High Court ina very recent
case, to which we have already referred. Their Lordships

said : “Tt seems to follow from this that if the giftisa
 qualified gift, as it is in the case of an adoption in the
absolute duwyamushyayana form, the son who is so adopted

does not cease to have filial relation with hisnatural parents,

nor is his relation generally with the family of his natural
pavent severed.” And their Lordships held in this case
‘that the natural mother of a Nitya dwyemushyayana did
not, on account of such adoption, lose her right of suc-
cession to her son in the absence of nearer heirs,

Whether dwyamushyayana form of adoption prevails
in Bombay isa question which in the light of the obser-
vations of their Lordships in several reported cases may
be answered in the negative. My, Steele, no doubt,
states that though an only son should not be given in
adoption, an exception may be made in the case of such
an adoption by his uncle® This certainly means a
dwyamushyayana,  But the decisions of the High Court,
barring a few early cases, have been uniform in condemning
the adoption of an only son. In 1889 a el Bench
decided that the adoption of an only son waé absolutely
invalid and the doctrine of factum wvalet ¢ould not im-
prove the situation.® Ranade J., in Basave v. Lingangaude,*
(in which it was held that according to the custom of
Lingayets in the districts of Dharwar and Bijapur the
adoption of an only son was valid) in meeting the argument
of the defence counsel observed thus :—“We may, however,
observe in passing that the defendant’s counsel sought to
give an unwarranted enlargement of the doctrine of dwya-

U B hari Lal v, Shib Lal, 26 All, 8 Raghupatn v, Brishnaji, 14
172 ab p. 478. (1904.) Bom, 249 (r.B.) [1889].
? Steeld pp. 45, 183, 19 Bom, 428 (1894,

Whether dwy- A
amshyayand
%wvails in

ombay,
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mushyayana when he urged that it covered nob ‘only the
cases of brother’s sons, but brother’s grandsons also.
This enlargement was sought to be justified by the ana-
logy of the rule of Hindu law by which the existence of
a son, grandson or greab grandson bars the way to adoption.
This analogy, however, is too far-fetched to be readily
accepted.  The original dwyamushyayana son was a relic of
the Niyoga form and as such this order of son is prohibited
" in Kaliyuga: (West and Biibler 3rd. Edn. p. 879).

Duwyamushyayana of the second and more modern form 1s .
still permitted, but Rao Saheb Mandlik has stated in his |
work that he had not come across such adoptions in this

Presidency (p. 506). Steele also (p. 183) has stated that
guch adoption seldom takes place. The Madras Sudder
Dewany Adawlut came to a similar conclusion in 1859, On
the other hand, the learned authors of the Digest state
that this form obtains in the Southern districts of this Presi-
dency (West and Biibler, 3rd Hdn. p. 898), and Steele
also refers to certain castes where it is still in vogue.
(p. 386). The Judicial Committee of the Privy Council has
recognized the existence of this form in the North-West
Provinces ; and ‘there are also some Bengal cases to the
same effect.— Wooma Daee v. Gokulanund Dass, 3 Cal. 587,
The presumption in the case of an adoption by a united
brother wonld certainly be in favour of the son adopted
being the son of two fathers. No such presumption ean be
made in the cuse of separated brothers, for the dwyamushya-
yana is not equally effective as the Dattaka son to secure
the spiritual salvation of the person adopting.~=Srimats
Una Deys v. Gokoolanund Dass, 5 1. A. 51 —as also of his
natural father (West and = Biibler, 8rd Edn. p. 899).
1t ig, thus, not difficult %o understand why this form of
adoption should have bécome generally, if not altogether,
obsolete in this Presidency. Even if it still exists, the
best test of it is either the proof of a special agreement, or
evidence to ‘the effect that the eon inherited, or has a
right to inherit, in both families. There is no such: proof
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 of agreement in the cases velied upon, and only onme or
two instances were cited where the son appears to have
succeeded to the estates of both his father and uncle,
who apparently were united. On this bye-issue accordingly,
we find that the large bulk of the instances adduced on
plaintiff’s behalf are not touched by this ground of exelu-
sion, and that for the purposes of this suit we may
safely leave it ont of consideration, except in regard to, at
the most, two out of the twenty-five cases in which the
_ custom of adoption of an only son has been satisfactorily
I proved.” ! :

Trom the above it would scem that dwgamushyayana is
not altogether obsolete in Bombay, at all events not in the
Southern districts of the Presidency. And from the autho-

vities discussed and cited in the above passage ib is also
clear that this form of adoption is also recognized in the
North-West Provinces and Madias. Dr. Jolly says: “T
have heen informed by Pundit Dundiraj of Benares, that in
the N.W. Provinces also adoptions of the Dwyamushyayana
‘type are very common .’ now a-days, though  express
stipulations to that effect are as unknown as the term
Dwyamushyayana.” The Sudder Dewany Adawlut held
in a case brougbt in the City Court of Benares that a
. woman after her hi\sband’s death was incompetent to
oive her only son in adoption as a dwjomushyayan
| without authority previously given by her deceased
husband.® i A i

It is an universal rule in Bengal and Benares that a

' woman is nob competent to adopt a son ov give away her

son in adoption, without the permission of hev husband
previously obtained. But according to the doctrine of Vack
esp i, whose authority is vecognized in Mithila, a woman

L 19 Bom. p. 454, S Debee Dial v, Hur Hov Singh,
8 D1 Jolly’s Tagore  Law Lices 4, 8.0y 8el, Kep, 320 (407) 2182\‘5],
tares, (1883.) p. 166, !
17

Where dwya-
mushyayana
prevails, ‘

Kritima,
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cannot, éven with the previously obtained sanction of her
husband, adopt a son after his death in the Dallaka
form; and to this prohibitory rule—says Sir William
‘\’I%onawhtenwma.y be traced the origin of the practice of
adopting in the Kritima form which is prevalent in
Mithila,! Bub this cannot. be said to be the reason of the
existence of this species of adoption among the Nambudri
Brahmans in the West Coast of Malabar, For there a
woman 1is competent to adopt without her husband’s
consent.” Similarly a childless Brahman widow in Mithila

may a.dopt a Kritime son withont her husband’s per-
mission.? i

The Kritema form of adoption has no connection with

any veligions ideas. No particular ceremonies appear t0 be
necessary to such an adoption.* Nor is there any restriction
as to the age of the person to be adopted The performance
of Upanayane in his natural family is no bar to the accept-
ance of a boy in Kritime form.* The adoptee must be of
the same class as the adopter and maust consent to the adop-
tion. A Kritima son when adopted by a widow does not
become the adopted son of her husband, even if the adoption
had been permitted by him. The Kritima son will
perform his adoptive mother’s obsequies, and will succeed
to his adoptive mother’s property and has no claim
to that of the collaterals. Such son would  not, by
virtue of such adoption, lose his position in his own
family.”

T 1 Macnaghten 97,
2 Vasudevow v, Seeretary of
State for Fndin, 11 Mad. 157 at pp.

(1867): 8. ¢. 4 Wyman 121:'8. 0. 8
W. R 155 5 Cuilector of Tivhoot v
Huirroporshad Mohunt, 8 Bevestre

174, 176, (1887

8 9 Macnaghted 196,

s Kulloan Sing v. Kirpa Sing, 1
S.D. Sel, Rep. 9 (11), [17957

¥ 2 Macnaghten 196,

¢ Thide

i Busst Shabo Koores v, Jugan
Singh, 8 Sevestre Part IV 383

Part IV 391 (foot note) (1867) : 8.¢
7. W. R, 391 5 Musst. Despoo. v,
Gowreeshunker, 83 8. D, 8el. Rep, |
307 (410) [1824] ; Musst. Sabitvecw
Daee v. Sutwr Ghun Sutputtes, 2
8. D. Sel. Rep. 21 (26) [1812] ;
Sutherland’s Synopsis,
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i Anozmon. :

In the Kritema form the consent of both partles is the
‘only requisite.' So where a Mithila Brahman being on the
point of death makes a verbal nomination of an absent person
to be his adopted kritima) son, it was held that the adoption
was not valid, because the proposal ‘be thou my son’ and the
consent ‘I agree to become thy son’ which are requisite in
ratifying a contract of Kritima sonship were not complied
with: the nominated son being absent at the time
the offer was made by the dying adoptive father. An

express consent of the person nominated for the adoption

must be obtained during the life-time of the adoptive
father. The offer to adopt is but the act of one of the
contracting parties and, as being merely a proposal to
enter into a contract, is insufficient by itself without
 the a.ccepbance thereof or consent thereto by the ot!xex
pamty

, - In Baboo Ranjit Sm,/ v. Baboo 0bhye Narain Sing® the
‘ Sllddel‘ Jourt has held that an elder brother cannot be the
Kurta putra (Kritima) of a younger brother, for itis written
in the Dattaka Mimansa, according to the doctrine of
Sounaka, that an elder brother, an uncle &c. cannot become
a son, Siv William Macnaghten, however, says that the
authorities cited by the law officers in that case related
exclusively to the Datlaka form of adoption. On the
authority of Keshuba Misra in the Dwaita Purishishita, a
 man may adopt his own brother, even his own father* A
daughter’s or a sister’s son may also be adopted.® A son
of a brother, even though he be an only son, may be taken

U Kullean Sing v. Kirpa Sing,

V9 SD, Sel. Rep. 245 (315)
18D, 8eli Rep.: 9 (11) [1796.) " [1877].
% Musst, Swtputtee v, Indra- 1 See Macnaghten Vol I, p, 76.
nund Jha, 2 B.D,  Sel,. Rep. 173 8 Ovinan Dutt v, Kunlia, Singh

(221) [1816] 3 Durgopal Singl v.
Loopan Singh, 6 5.D. Sel, Rep. 271
' (340) [1839] 5 Lwehman Lal 'V,
Roopun Ll Bhaya Gayal, 16 W,
R, 179 (1871),

38, D, Sel, Rep 192 (145) [1822);
Chowdree Purmessar. Dbt Jha v
Lunooman Dutt Roy, 6 8. D, Sel,
Rep. 192 (235) [1837].

C‘onsent by
both parties
esgentialy

Who may be
adopted in
Teritime form
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as Kritima son' Butin Qomun Dutt v. Kunlie Singh® it has
been laid down that while a brother’s son exists, the adoption
of any other individual as a son, either in the Dattaka or
Kritima form of adoption, is illegal. Tt seems the Pundits
in this case founded their opinion on the texts of the Dattaka
form of adoption, As a general practice any person may
be adopted, with this restriction, that the adopted person
must be equal in class or of the same tribe s the adopter.®
It is not uncommon in Mithila for the husband to adopt
one Krdtuma son and the wife another, 1If they jointly
appoint an adopted son, the latter stands in the relation
of son to both and is heir to the estate of both. But if the
husband adopt one person and the wife another, they
stand in the relation of sons to each of them respectively
and do not perform the ceremony of oﬁ:‘ermg oblations, nor
succeed to the estate of the husband and wife jointly.*
The relation of Kritima son extends to contracting parties
only : the son so adopted will not be considered the
grandson of the adopting father’s father, nor will the
son of the adopted be considered the grandson of his
adopting father.® A Krifima son does not lose his rights
of inheritance in his naturval family but takes both in his

own family and in that of his adopting parents.’

Kritima form of adoption prevalent in Jaffna is very-‘
gimilar to that prevailing in Mithila. Mr. Mayne says
“there is the same absence of religious ceremonies, the same
absence of any assumed new birth and the same yight of
adoption both by husband and wife, {ollowed by the same

vesult of heirship only to the adopter.”

!9 Macnaghten 197, case xviii 28 D, Bel. Rep: 28 (29) at p. 27,
(1824, (1812).

238D, Sel, Rep. 192 (145)(1822), 8 Baboo Juswant Singh v Dodlee

8 5 Macnaghten 196; Musst Shabo  Chund, 25 W R, 2656 (1876).

Koeree v Jugun Singh, 8 Sevestre, 8 Musst. Dupoo v. Gowreesunker.
Part 1V 883 (1867) : 8.0.4 Wyman 3 8.D. Sel, Rep, 410 (307) [1824],
121:8,0. 8 W R. 155, " Mayne's Hindw Lew and Usage

8 Sreencrain Rei v Blya Jha pc 219, 1802 Hdo.; Thesawalema
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How far a second adoption, while the ﬁrst adopted son
18 ex1stm , is valid or sanctioned by usage formed the subject
of decmon in several cases. Among the earliest cases,
two that came before the Sudder Dewany Adawlut are

- Bhamehandra v, Novayani Deti' and Gauripershad Rai v.
Musst. Jymala.® The first case decided that a second adoption
was valid when the first adopted son had died without
~ issue. In the second ecase, a man, having two wives, gave
aunthority to each of them to adopt a son, One of them
~ made the adoption. He himself, together with the other
wife, afterwards made an adoption. And it was held that
 the two sons were entitled equally to inherit from the
husband of their adoptive mothers, The first ease no doubt
has very little bearing on the point of double adoption,
but the second case certainly assumes the validity of such
adoption.  The Judicial Committee considered these cases
* as well ag various authorities, both Hindu and European,
in a case which came from the Provinee of Madras.® The
facts of the case were these : one V together with his wife
adopted a son, J. V took a second wife and together with
‘her adopted R in the life-time of J, The Privy Council
held that the adoption of R was invalid. This was followed
by other Courts in India and also by the Privy Council
in later cases.*

It should be noted that in the above Madras case, (the
Rungama case) though their Lordships of the Privy Council
were unwilling to attach any value to the opinions of
various Pundits examined in that case, as being more or

i, It may be noted that the Tamils = AL 1 ( 1846 )i 8. 0.7 W. R, 57.
of Jafina adopt boys as well as * See Joychunder Rete v, Bhy-
girls, In this respect their custom  pruwbehunder Raie, 2 Sevestre 575
resembles that of the Burmans, $.0: S. D, Decis 461 (1849 );
See Buddhist  Customs  infre:  Sudenund = Mahapatter v. Bonos
uader Adoption, malee, 1 Marshal 817 (1863) ;
! 18, D. Sel, Rep, 209 (1807). Gopeelal v, Musst, Chundrabalve
* 2 B.D, Sel. Rep. 136 (174)  Buhegjee, I. A, 131 (1872) & 0. 11
[1814]. B L.R.891: 80,19 W. B, 12,
Rangama v, Atchanas, £ Moo, I,

tion,’

Double adop-
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less influenced by the parties, yet they had to admit that
the opinion of the Pundits of the Northern Provincial
Court as well as that of the Centre and Southern Division
of the Courts, taken before the institution of that case on
this question of double adoption was certainly “ ag free as
any opinion can be, from suspicion of undue influence,” and
in their opinion e second ardoption is good and both sons are
equally entitled lo inkerst. Though the Rungama case is
supposed to have settled the point, yet we venture to submit
that such adoption is sanctioned by the usage and custom

of the people.!

As to the plurality of adoption amongst the Nadkins,

see nfra,

Simultaneous Double adoption may be successive or simultaneous, i.e.,
Wohian, two sons adopted at the same day and time. This latter
form of dual adoption is also held to be invalid.* We should
note that there is a slight difference between successive and

stmultaneons adoptions.

In the former, the first adoption

is valid and the second invalid : whereas in the latter, both
the adoptions are invalid. Phear J., sitting on the Original
Side of the Caleutta High Court, decided the cases of
Monemothonath Dey v. Onauthnoth Dey, and Siddessory
Dossee w. Durgachurn Sett and in the first case exhaustively
considered all the authorities. But in view of the decision of
the Judicial Committee in the Rumgama case, his Lordship
could not accept any other interpretation of the authorities
cited before him. So, as there was no express law or autho-

vity on the point, his Lordship held that such simultaneous

! See  Golapchunder

Sastri’s

Tagore Lectures on Adoption p. 182

el sédq.,
3 Hee  Monemat hnath

Day ' v,

Onauthnavth Day, Bourke 189
0. 9. April 20,1865 :8, ¢ in ap:
peal 2 Ind. Jur, N. 8. 24 (1865 ),

widdesorry . Dassee. Y.

Doorga

Churn Sett, 2 Ind. Jur, N, 8, 22
(1865) : Gyanendrachunder Lahiri
v. Kulapohar Huwjee, 9 Cal, B0
(1882) : 8 ¢ in Privy Couneil
Akhoy Chandre Bagehi v. Kalapa-
har = Hajee, 12 Cal. 406 (1885 ) ;
Doargascondari  Dassee Vo Suren-
dra Kisor Rai, 12 Cal, 686, (1886).



ATOPTION. v 38y

adoption was invalid. Apparently no evidence of custom
was given at the trial. For, his Lordship said: “ It was
stated by the defendants’ counsel that the usage and
custom of Bengal gives a childless man the right to adopt
one son in respect of each of his wives either simultaneous-
ly or not; but, as 1 have already said, no such evidence as
the Court considered admissible to establish a custom or
usage was tendered during the trial.”

Before we leave the subject of double adoption we
may consider a widow's power of second adoption. - The
carliest case on the point is Gournath Chowdiree v. drno-
poorne Chowdrain.' - In this case the Bengal Sudder Conrt
held that where a widow was directed to adopt a son she
could not, adopt a second son if the first adopted son died.
But the Privy Council in a very recent case from Madras
disapproved the ruling laid down in the above case and
held that the widow’s authority to adopt was not exhausted
by the first adoption and the adoption of a second boy after
the death of the fivst was valid® The main factor for
“consideration in these cases is the intention of the husband.
Any special instruetion which he may give for the guidance
of his widow must be strictly followed ; where no such

 instruetions have been given, but a general intention ha%
been expressed to be re ptesented by a son, effect should, i
possible, be given to that intention. In the case 'under
consideration the deceased Brahman placed no specific
limitation on the power to adopt, his object being to secure
gpiritual benefit {o himself and to continue his line, And
their  Lordships of the Privy Council approvingly quoted
from the judgment of Mitter J., in Bam Soondur Singh v.
Surbanee Dassee? passages bearing upon spirvitual benefit and
the performance of religious services necessary on different
oceasions for the good of the soul of the deceased fa;blier.

L 8. DL Decis 332 (1852), 145 (1‘)06) .10 C W.N, 921,
? Kannepolls Suryonarayand v. $.29 W.B_, 121 (1874).
Pucha Venkata Bamana, 33 1, A,

Widow's
power of
gecond adop=
tion,
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The Taing are seceders from Brabmamoa.l Hinduism
and their religions temets have more affinity to the
precepts of Buddhists than to those 'of the Brahmans,
They do not accept the Vedas of the Brahmans and differ
from the latter in their conduct towards the dead, omitting
all obsequies after the corpse is burnt or buried. They
have neither 1%k, nor Shraddka.' They retain, however,
many of the customs of orthodox Hindus.®> In 8keo
Singh Rai v. Musst. Dalko,® the Allahabad High Court
considered various authorities bearing upon Jain customs,
commencing from 1853, and their Lordships held that it
was not to be assumed that the Hindu law applied to the
Jaing. Though the Jains arve termed “ Hindu dissenters,”
they have their own usage aud custom guite different from
the normal Hindu law and usage of the country in which
the property is located or the parties are residents. The
adoption of tenets of another sect of Hinduism by some
Jains will not necessarily affect the laws and customs hy
which the personal rights and sfalus of the family were
originally governed. As for i‘nstzmee, the custom which
enables a Jain widow to adopt a son without the express or
implied authority of her husband will not be affected by
the conversion of the fa,mily to Vaishnavism.*

1t is now settled that in the absence of a special custom
or usage, the ordinary Hindu law will apply to the Jains.
In Chotay Lall v. Clumno Lall® the Privy Council said
that “the custom of the Jains, where they are relied upon,
must be proved by evidence, a8 other special customs and
usages varying the general law should be proved, and in
the absence of proof the ordinary law must prevail.” ®

! See Abbé Dubois pp. B62-3, " Manich  Chard.  Golecha v,

1817 Edn. Ward's History of the
Hindus pp, 220-80, cited by Best

J. ab, p. 184 in  Peria Ammeani v.

Krishnasami 16 Mad. 182 (1892).

3 Bhageandas Tejmal v. Bajgmnal,

Bom. H.C R. 241 (1873

10
5 6 N, W.P, (AlL) 382 (1874).

dagat Settant Pran  Kwmari Ribi,
17 Cal. 518 (1889).

S 6 1.4 15 (1878),

¢ See also Rubhal v, Chunnilal
Ambushet, 16 Bom. 347 (1801 s
Bachebi v, Makhan Latl,3 A1
b6 (1880),
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The Caleutta High Court said: *The authorities are
conclusive that unless a custom be proved to the contrary,
Jains are governed by the Hindu law of inheritance and
ordinarily the Mitakshara School of law would be the
system of law applicable to them. In each case there
must be clear evidence to prove custom or usage whlch is
invariably followed without question.”*

Doctrine of adoption prevails amongst the Jaing
though they do not believe the spiritual necessity or advan-
tage of it. Adoption amongst them is absolutely of a secular
character, and is generally governed by the Hindu law
‘except in certain instances where special customs prevail.”
Giving and taking of a boy is the essential part of a
valid adoptlon among the Jaing and no religious ceremonies
are necessary.’ Where a natural father executed a deed
or ekrarnama in favour of the adoptive father and by it
recited that he ( the natural father) had made over his
thivd son to the sonship of the adoptive father, so that
the latter might, whenever he would wish, fulfil the rites
of adoption in accordance with the Skastras and the usage
of the country, and from that day the natural father would
have no claim or right in respect of the son, the High
Court held that this deed did not of itself operate to effect
an adoption. It did not even amount to a givingand
taking of the boy as it contemplated the subsequent per-
formance of the necessary rites.* The age- Jimit of the
adoptee may extend to 32 years® But according to
Holloway J., there is no limit of age among the Jains.®

There is no restriction to the adoption of a sister’s or

§ Mandit Koer v, Phool Chand
Lal, 2. G W, N, 164 (1897).

U Mundit Koer v, Phool Chand
Lal, 2 C.W.N. 154 p. 158 (1897).
2 Sheo Singh' Rai v, Musst, 5 Maharaje Govind Nath Ray
Dakko, 1. A 87 (1878): 8¢ 1 ° v, Gulal Chand, b 8.D, 8¢l Rep 276
All 688 ¢ 8.0, in the High Court 6 ' (822 ) [1833],
N.W.P, 382 (1874). $ Ritheurn v. Soojan, 9 Mad, Jur,

8 Lakhme Chand v, Gatto Bai,
8 AlL 319 (1386).
18

21 cited in Sheo Singh Rai v,
Musst, Dakho, 6 N,W.D. 382 p. 402,
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daughter’s son or mother’s sister’s son amongst the Jains.'
A sonless widow bas the same power of adoption as her
husband would have had if he chose to exercise it. She is
competent to adopt without the sanction of her husband, or
for that matter, of any other person.®

By the usage of the sect of Sarogis in the Alighur
district, who follow the Jain persuasion in contradlstmctwn
to the doctrines of the orthodox Hindu community, adop-
tion at the age of nine years is valid, and, on the death of
an adopted son without issne during the life-time of the
adoptive mother, the further right of adoption vests in the
widow and not in the mother.® The Privy Council has laid
down, upon the evidence given in the case, that, according
to the usage prevailing in Delhi and other towns in the
North-Western Provinces, among the Saro"l AgarWallas
a sonless widow has a right to adopt without permission
from her husband or consent of his kinsmen, and may adopt
a daughter’s son, who, on the adoption, takes the place of a
son begotten.*

A widow of the Oswal Jain sect can adopta son with-
ont the express or implied authority of the hnsband.®* In
Manick Chand Golecha v. Jagat Settani Pran Kumari Bibi,’
it was contended that the Oswals and the Saregis are not
the same and therefore the customs and usages of the one

Y Sheo Singh Rai v. Dakho, 6 Guttoo Buie, 5 N. W. P. Decig.

No W, P, 382 (1874 ) ; Lakshmi
Chand v,
{ 1886 ).
| Mahayajal, Govind Nath Ray
v. Gulal Chand, 5 S.D. Sel,Rep., 276
(322) [1833]; Sheo Singh Rai v,
Dalklio, 6 NW. P, 382 (1874); Lalkmi
Chand v, Gatto Bai, 8 All, 319
(1886) ; Manich Chand Qolecha v.
Jogat Settani Pran Kumari Bibi,
17 Cal, 518 (1889). :

b Musst, Chimnee Baie v, Musst,

Gatto Bai, 8 All, 819

(Sel. case) 465 [1553].

L Sheo  Shingh Rai v, Musse,
Daklo, & ¥, A 81 (1878) : 8.0, 1
All 688 : 8. ¢. in the High Court 6
N.W. P, (AIL) 382 ( 1874),

& Manick  Chand  Golecha  v.
Jagal Settani, Pran  Kwméeri Bibi,
17 Cal, 518 (1889) :  Govind Nuth
Ray v, Guiel Chand, 5 8, D, Sel,
Rep. 276 ( 1833 ).

% 17 Cal. 518 (1889),



ADOPTION. ‘ ‘189

should not be regarded as precedents for the others. But |

their Lordships were of opinion that the term Sarogi was
synonymous with Jains' and the decisions in other cases
were based on a custom prevalent among the Jains and not

as peeulior to any tribe or caste. “This appears to be clear,”

say theiv Lordships, “from the analysis which is given in
the judgment of the High Court, of the evidence upon
which they found the custom proved. The parties in the
present case admittedly came from the North-Western
Provinces, and we think, therefore, that this case, like
Govind Nath Ray v. Guial Chand,® constitutes strong
evidence in favour of the custom pleaded by the respondents.”’
And further on their Lordships say: “We think, that
the oral evidence taken in this case coupled with the judicial
decisions in Govind Nath Rey v. Gulel Chand, and Skeo
Singhk Rai v. Dakho establishes the existence of a custom
among the Jain Oswals, under which a widow may adopt a
'son to her hushand even in cases where he has not conferred

upon her an express authority to adopt.’’ *

Adoption among Jains in the Bombay Presidency is, by
custom, regulated by the ordinary Hindu law, notwith-
standing their divergence from Hindus in matter of reli-
gion. Hindu law does not allow any one but the widow
to act vicariously for the man to whom the son is to be
affiliated. The widow is a delegate either with express or
implied authority, and cannot extend that authority to
another person, so as to enable him to adopt a son to
her husband after her decease. Not only a giving

! The word Sarogi seems.to be  sect of Jains, Asiatic Researches
a corruption of the Sravakes 7e. Vol. IX p. 287, Dr. Wilson's
secular Jains ; Yatis being the Works Vol. I, p. 276. Hunter’s
term for Jain ascetics. The secular — Statistical Accounts of Bengal Vol.
Jains are mostly Vaisyas and in-  XVIL p. 207, CGolapchunder Sastri's
cludes various Bsects, such as Osw-  Tagore Law Lect. 1888,
als, Agarwals, Parwars &c.—~See 2 55 B.D. Sel, Rep, 276 (1833).
Colebrooke's observations on the 317 Cal. 536,

Jaing in the
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‘but an acceptance by the man or his wife or widow,

manifested by some overt act, is necessar r ‘to constitute
an adoption by Hindu law.!

In Blagvandas Tejmal v. Rajmal® it was a.]leved ‘rh*it there
was a customn amongst the Marwadi Jains, both at Ahmad-
nagar and in Marwar, of adoption where both adoptive
parents were dead. One A B died without leaving any
natural born issue and without adopting any child, His
wife, who survived him, resolved, shortl y before her death,
on adopting the son of C D ( a brother of A B ), but did
not live to carry her intention into effect, After her death
C D and E F (another brother of A B), with the assent of
the Punck or senior members of their community, went
through a ceremony of giving the boy in adoption to the
deceased A B and his wife and an instrument of agree-
ment wholly founded upon that adoption was executed by
E F to C D, and affected to deal with the property
moveable and immoveable of A B. Westropp C. J., after
laying down the proposition which should govern a Jain
adoption in the Bombay Presidency as stated above, went
on considering the evidence adduced in the case in support
of the alleged custom and observed: “Some of them
(witnesses) speak generally, as to the custom, but as already
stated, it is to the specified instances that a Court of
Justice pays most attention. And this is particularly so,
where, as here, not a single yati or pundit or priest or other
expert in the lore of the Jains or of Brahmans has been
called to prove the alleged custom. The witnesses are chiefly
shopkeepers, or cloth-sellers or gomosthas, There does not
appear to be a man of learning amongst them. They wna
voce admit’ that they cannot point to any authority in the
book of the Jain sect which supports the alleged custom,
nor do they pretend that it has ever been judicially

! Bhagvandas  Tgmal v, Amave v. Makadaganda, 92 Bom.
Rajmal, 10 Bom. H. C. R, 241 416 (1896).
1873y ; Rukhab v. = Chuwial 110 Bom. H, ©, R, 241 (1873),
Ambushet, 16 Bom, 847 (1891); - die
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~vecognized. There are in the whole body of evidence, to
which our attention has been directed, only four specificd

instances of such adoption and of these the most ancient is
one which oceurs about 22 years ago, and one of the four

breaks down, inasmuch as the widow of the adoptive father

was living when the adoption is alleged to have taken place.

There are then but three perfect instances established in:

proof, and of those, the most remote happened less than

quarter of a century ago. It is impossible to regard such:

cases as proof of an ancient, still less of an immemorial

custom unsupported as they are, by a single text from any

book of authority amongst the Jains themselves or amongst

the Hindus at large or by any punrdit, yati, priest or other

expert.”" 8o the adoption in this case was held invalid and
the instrument of agreement fell together with it.

In Peria Ammani v. Krishnasame® the eustom of adoption,
among Jains of Southern India was fully considered.
There the question for consideration was whether a Jain

widow can validly adopt without authority of her husba,nd'

or consent of his kinsmen. Such an adoption according to
Hindu law is certainly invalid. The Jains, as we know,
are generally governed by ordinary Hindu law except where

they set up special custom and clearly establish it, In this

case the onus lay on the party seeking the declaration that
the adoption in question is valid. As there was nothing to

show that the parties in the suit are other than natives

of Southern India whose ancestors have been converted to

Jainism, and who have, in common with the orthodox
Hindus, retained many customs and practices of the latter,

they were required to prove by unimpeachable testimony
that such adoption was sanctioned by custom. The party
alleging such custom, however, failed to substantiate it.

Tlﬂr‘;e learned Judges distinguished the case of Ritheurn

Ladlak v. Sogjun Mwil,® in which Holloway J., decided the

! Ihid p. 368, ' 9 Mad. Ind. Jur, 21 (1878).
* 16 Mad. 182 (1892), ‘
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question the other way. With reference to this case Best J.,
said : “It is to be observed that from the names
of the parties to that snit, it is clear that they were
immigrants from the north, and it may be that their
ancestors seceded from the orthodox Hiudnism centuries
before the text of Vasishta ‘Let not a woman give or accept
a son unless with the assent of her husband’ became a part
of the Hindu law. But there is no reason whatever for
supposing that the parties to the present suit arve other
than natives of South of India shose ancestors have been
converted to Jainism.” '

There are, however, cases in which adoptions by a
Jain widow without the authority of her husband or con-
sent of his kinsmen have been upheld on proof of special
custom.? In a recent case the Calcutta High Court on the
basis of the aforesaid cases, held upon the evidence, partly
of judicial decisions, and partly of testimony, that a sonless
Jain widow was competent to adopt a son to her husband
without his permission or the consent of his kinsmen.
This case farther laid down that in this respect there was
no material difference in the custom of the Agwrwal
Choruwal, Khandwal and Oswal Sects of the Jains ; and

that there was nothing to differentiate the Jains of Arrah

from the Jains elsewhere.® :
1t should be noted that judicial decisions recognizing the

existence of a disputed custom amongst the Jains of one

place are very relevant as evidence of the existence of the
same custom amongst the Jains of another place unless
itis shown that the customs are different; and oral evidence
of the same kind is equally admissible. There is nothing to

! 16 Mad, p. 192. p C. L. R. 198 ; Lakshmi Chand v
8 Maharajak Govind Nath Ray  Gatte Bei, § Al 319 5 Manick
v. @Qulal Chand, 5 8. D.8el-Report  Chand  Golecha V. Jagwt Sett, ani
976 (1883) 3 Sheo Singh Rai v. Pran Kumaeri Bibi, 17 Cal, /518
Musst. Dakho, 6 Ny W, P. Rep, (1889).
882 (1874) : 8.6, in P. 0. b6 1. A, & Hurnab Pershad v. Mapdil
87(1878) : 8, 0. 1 AIL 688 :8.0.2  Das, 27 Cal. 879 (1899).

*
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limit the scope of the antiquity to the particular locality
_ in which the persons setting up the custom reside.

M

Gyawals are a sect of Brahmans vesiding in the district Gyawal
of Gya. There exist, amongst them, peculiar and loose ¢custom as to

customs in regard to adoption and in particular that,
although adoption of a son may be made so as to give
him rights of succession to his adopting father, this will
not necessarily sever his connection with his own natural
father or bis family, [n' the district of Gya there are
many places of sanctity connected with ancient Buddhism,
and the Gyawal Brahmans have the privilege of acting as
guides to the pilgrims who visit these places, and thereby
make considerable sums; and by adoption into different

families facilities are given for the acquisition of property,

without severing the adopted son’s connection with his
own family." With regard to this loose practice of adoption
prevalent amongst the Gyawals we reproduce certain
observations made by the Subordinate Judge in the lower
Court and quoted by their Lordships of the Privy Couneil :*—
“Even a person who gets another’s property by gift assumes
the surname of his donor and calls himself as his adopted

son, This loose practice had its originin order to induce

the pilgrims of his donor to acknowledge the donee, These
- form the bulk of their (Gyawals’) property and the greatest
source of income of these Gyawals. In adoption even,
~ they adopt anybody quite contrary to Hindu law. They

adopt daughter’s and sister’s sons, and only son ; and widows
even adopt without their husband’s authority previously
given. From what time such practices arose does not
appear from the evidence; but apparently from the decline
of the Gyawal dynasty, These people are found in Gya
alone, and their marviages ete., ave confined to this place.
The fabulous 1484 families of Gyawals have now dwindled

' Lackman Lal Chowdlbry v. = at p. 55 (1894).
Kanhya Lol Mowar, 22 1A, 51 * 1bid pp. 5556,

adoption,
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200 ox 300. Hence every one, more for the pi]mrima'

tha,n for their properties, makes such gifts or adoption in
favour of those whom he or she loves, and the donees call
themselves adopted sons. This practu,e also does away
. with escheats.”
: In Musst. Luelni Des Moimmm v. Kissen Lall Palhari
Makaton Gayel,' the plaintiff set up a special practice pre-
vailing amongst the Gyawal community at Gaya, according
{0 which when a Gayal priest dies childless, e is succeeded
by his widow. Ag women cannot have their feet Worshipped
by pilgrims, she (the widow) takesa son in adoption in order
that he may get his feet worshipped by the clientele of
her family for her own immediate benefit and ultimately
for the benefit of the adopted son, who upon her death,
takes by inheritance her estate as well as the estate of her
husbaid.,  The plaintiff further alleged that according to
the practice and usage prevalent amongst the Gyawals a
son o adopted may be dismissed for misconduct and
replaced by another, The son adopted in this case was
a married man, twenty-four years of age and already a
father, It was held that the so-called adoption was neither
a dattake nor a kritime form of adoption and further as
the special custom supporting such adoption was not
proved, their TLordships declared the adoption as invalid.
It may be noted, however, that the Subordinate Judge has
held that a sonless Gyawal widow can, by custom, adopt a
son even though he may have previously been invested with
the sacred thread and married, but there was no custom by
which an adoption so made could be cancelled in case of
disobedience and general misconduct on the part of the
adopted son.  Upon appeal, however, the District Judge
found that the custom of adoption set up by the parties was
not established by evidence and the High Court said that
they were bound by the finding of the District Judge that
the custom alleged had not been established.

1 11 C. W, N. 147 (1906) : & ¢, 4 ¢, L, 5, 537,
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The Nuifins or Dancing girls are a class of abandoned
women, attached to pagodas or temples in Madras and
Western India. They ave also called dasis ov devadasis.! As
a rule they do not marry and are supposed to consecrate their
life to the services of the gods or goddesses of their respective
temples. But they, as a class, practise prostitution which,
it may be noted, is recognized by Hindu law and usage and
consequently the existence and continuance of such a class
of temple-dancers have been condoned by the publie,
These Naikins in order to perpetuate their class and als,
with a view to secure heiresses for their estates are in the
habit of taking minor girls as adopled daughters who, as
they grow up, follow the profession of their adoptive
mothers, But Hindu law does not sanction the adoption of
girls, as that wonld be opposed to the very purpose and

theory of adoption,

Adoption of girls among the Naikins is purely of
secular origin and hag not the remotest connection with

spiritual motive,

1t requires no particular ceremonies to

be performed on the oceasion ; recognition alone being

sufficient.?

As to how givls are made Naikins, we take

the following from Steele’s Law and Custom of Hindu
Castes:—“In the ecaste or profession of dancing girls,
girls of beauty and accomplishments are made Naikins
by the ceremony of applying misee (a powder made of
vitriol) to their teeth; cardamums are distributed to the
gnests ; turmerie is put on the girl’s person ; after which
a religious ceremony is performed in honour of the gods or
Peers. The members of the caste are feasted, the “mises”

L “The word ‘dasi’ in its ordinary
and accepted signification means a
dancing girl in a pagoda, The Tamil
expression means  ‘the slave of
devas' (gods), The dancing girly
are admitted as dusis atter a certain
cercmony in the temple called  the
tying of hottw or thali, This hag

19

been put a stop to sincethe passing
of the Indian Penal Code.’—Vide
Muttrwkannw v, Parmasemi, 12
Mad. 214 p. 216 (1888),

¥ Venhatachellum: v, Fenhato-
sawwmyy, Mad, Deots. (1856) p. 65 ;
Btecle’s Zaw and Custom of Eindy
Castes p., 186,

5
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is applied by several Naiking, one of whom, of bereditary
office and repute in caste, takes the girl on her lap, and
presents her with a Saree. A gitl of another caste may be
made a Naikin, In general, expense is incurred by obtaining
the satetion of creditable Naikins. The misee of a daughter
precedes that of a paluk-kanya or adopted girl.”

As vegards the validity of an adoption of a girl by
a Hindu we have a distinet decision of the Bombay
High Court, where it has been held that the adoption of a
daughter by a Brabman is invalid under the Hindu law.'
Knowing the object and purpose of a Hindu adoption
and having in view the dictum of the Shastras ¢ Males
only need sons to relieve them from the debt due to an-
cestors”™ and in the absence of any authorities® in suppart
of such adoption, the Court could not have come to any
other conclusion. The question of custom was not raised
in the case,

Though it is well-known that the édoption of daugh-
ters among prostitutes and dancing-girls is practised too

frequently and sanctioned by 1mmemoual usage of the
Cclass or caste, yet the question of the validity of such

adoption did not come for decision of a Court of Law
until the year 1818, When the Supreme Court of Caleutta
had to determine the point incidentally in Hencower Bye
v. Hauscower. Bye.t There, the Court, on the basis of the
opinion of the Court Pundit, who, in answer to question
referved to him by the Court, said that there was no such
instance of the adoption of a daughter to inherit by

13 Roni, | supported only by somie Puranic
mstances” —8ee 13 Bom, 690,

Nunda Pandit was  in favour of

U Gangabei v, Anent,
690 (1888).
? (olebrook’s Digest Bk. 'V, I,

278 Comm,

# Jaganmath says that only a
wale can be adopted and not a
female,==Vyarvahwra Mayukha
Chape LV, &, v, Para v.

“Adoption of o danghter is not
warranted by any, Smriti, 16 i

adoption of daughters on the basis
of peculiai spiritual benefit deriv-
ed from the gift of a daughter in
marriage and from daughter's son,
See Golapchunder Sastri’s Tagore
Law Lec. (1888) p, 144,

* 2 Morley’s Digest 133,
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Hindu law, re]ected the plea offadophon. 1t should be
noted that there was no pleading of special custom in the
case and the so-called adoption was found to be without
_any actual eeremony : the adoptive mother having taken
the girl when a mere child in her family and having
always treated her as her danghter who also followed her
adoptive mother’s profession. It was not contended that
such adoption was in accordance with the usage and
custom prevalent among the prostitutes.

In Madras there is a body of decisions on the subject,
extending over a period of more than half a century.
The latest decisions on the point declare such adoption by
the Nailkins as invalid since they are made with eriminal
intention 7z, prostitution of minor girls, and thus trans-
gressing the express legislation, ¢.¢., the provisions of secs.
372 and 373 of the Indian Penal Code, Tt would seem,
however, that the giving and accepting of a minor girl
for adoption by a dancing woman is not per se an illegal

_act : but it becomes so if the specific intent which makes
the act eriminal is established. One of the latest cases
on the subject is Kamalaksht v. Ramasami Chelti," decid-
ed by Best and Subramania, Avyar JJ.. The former review-
ed all the cases on the point in a well-considered judgment,
and came to the following conclusion :  “There 1is thus
authority for the following positions (7) that the institution
of dancing women cannot be ignored by the Courts, (d1)
that, adoption by such women is not necessarily illegal.
And (veferring to @, B. v. Ramanne®), this case is also
authority for the position that if the adoption was made
with the intention of training the child to a life of prosti-
tution, the aet would be criminal.””

In a later case, where the adoption took place in
1871 (4.e. subsequent to the Indian Penal Code, which,
came into force in 1861% when the gl was six

Y19 Macl, 127 (1895). ! 19 Mad pp, 136-137,
112 Mad. 273,

In Madras.
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years old, and. was made with the intention of bringing
her up to practise prostitution even during her minority,
it was held that such adoption was invalid.! But where
adoption took place prior to the coming into force of the
Indian Penal Code, it was regarded as valid* We should
mention here that the view, viz., the Courts should not re-
cognize an institution such as that of dancing girls, the
object of which is prostitution, and the gain to be derived
from that source, was expressed in one of the earliest
Madras cases.® But with reference to this case Best J., says
“it is open to question whether Cliuna Unmayyi v. Tegaras
Chetli has not been overruled by a subsequent decision
reported in the same volume, Kamalam v. Sadagopa Sami.*
No doubt the latter case was sought to be distinguished
from the former on the ground of its including a claim for
honours and income as appurtenant to the hereditary office
of dancing girl which plaintiff was seeking to recover ; but
as observed by Muttusami Ayyar J., in Vendu v. Muhalingo®
‘it is not clear how, if the custom which is the source of the
hereditary right to the office is an immoral custom, the
existence of an endowment ov emolument makes a differ-
ence and removes the legal taint in the source of the
right’,””®

The view expressed in Chinne Ummayyr’s case
found some support in the dicta of West J., in Mathura
Naikin v. Esuw Naikin,” who held that adoption by the

. Natkins cannot be recognized by Courts of law and confers

no right on the person adopted. His Lordship further
observed that an adoption by a woman presupposes a hus-
band to whom she adoptsas her representative, and a
Naikin, while she remains a Naikin, can have no husband.

VSanjivi v, Jalajakshi, 21 Mad, = Chetti, 1 Mad. 168 (1876),
299 (1897). ¢ 1 Mad. 356 (1878)

2 Venkw v, Mahalinga, 11 Mad, %11 Mad, 398 (1888).
893 (1883) ; Muttuw Kanrnu 'v. ¢ Kamalakshi v, Ramasani Chetti,
Paramasami, 12 Mad, 214 (1889). 19 Mad. 127, p, 186 (1895).

8 Chomna Unayyi Yo Legurai 74 Bom, 545 (1880),
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80 a Naikin cannot adopt at all. The latest Bombay case
about the Naikius is  Zura Naikin v. Nana Lakshman.
There Sargent C. J., referred to the decision in Mathura
Naikin as having been disapproved of by the Madras High
Court in Fenkw v. Mahalinga® and observsd as follows :—
“In Mathure Naikin West J., speaking of temple dancers
says it is a question ¢ whether in such cireumstances the
endowments enjoyed by such guilds of women ought to be
recognized and protected by the law without a veform of
their essential constitution’.  However in Kamalam v,
Sudagopa Sami ® such endowments were recognized. Now
the existence of dancing girls in connection with temples is
according to the ancient established usage of the country
and this Court would, in our opinion, be taking far too
much upon itself to say that it is so opposed to the legal
consciousness’ of the community at the present day
as to justify the Court on refusing to recognize existing
endowments in connection with such an institution.” The
lower court in this case rejected the claim of the plaintiff
(who, as the adopted daughter of a dancing girl, attached to
a temple, sued to redeem and to have her right to manage
the ¢nam lands assigned as the remuneration for the temple
office recognized), on the ground that the adoption could
not be recognized by the Civil Court. The High Court
reversed the decree and ordered a retrial baving regard to
the above remarks, ‘

Where a prostitute, not a Naskin, adopted a girl of
thirteen years of age as her daughter and by a will left all
her property to the adopted daughter so that the latter could
perform the former's funeral ceremonies and inherit her
property, and where there was nothing' to show that she
conternplated the girl following the profession of a prostie
tute, the Court held that such adoption was valid, and

! 14 Bon, 90 (1889). | 31 Mad, 356 (1888),
211 Mad, 893 (1888).

Adoption by
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Plurality of
acloption
among the
Naikins,

150 ' HINDU GUSTOMS.

that the adopted daughter was entitled to the property
under the will,! '

Double or simultaneous adoption may be eontrary
to the doetrine of Hindu law, but it has been found that the
custom obtaining among dancing girls in Southern India
permits plurality of adoption, In Muttn Kannu v Parama-
sami® a dancing woman adopted first one daughter and
subsequently, in the life-time of the latter, adopted another
danghter, The question for decision was whether such
custom ought to be recognized as having the force of law in
the class in which it obtained. Their Lordships referred to
Venku v Makalinga® where a Naikin, in South Canara,
affiliated three girls and a boy and all four lived together ag
a joint family till 1849, when a partition of their joint
property was decreed between them in equal shares. It
would seem that in this partition suit, at least, such adoptxon
was considered valid. But subsequently when one of the
adopted girls (call her T) died in 1880 leaving certain
property and one of the surviving sisters (call her V) sued
to recover T’s estate from T's uterine brother, the Court
held that though the adoption of a daughter by a Naikin
can be recognized by the Civil Courts, there being no
warrant for plurality of adoption in the analogies of Hindu
law and ro special custom having been proved, V could not
claim Ts estate. In Muite Keunw’s case, however, there
was the undisputed evidence of custom of the caste or class,
and the adopﬁons in question took place before the Indian
Penal Code came into force. So their Lordships held that
according to the custom obtaining among dancing women

in Southern India plarality of adoptlon was  valid and .
conferred the rights and stafus of a daughter on the
adopted girls, The same question arose in Samjivi v.

Jalajaksis* Theve the plaintiff sued to recover a moiety

! Manjamma v, Sheshyiri  Ra, 311 Mad. 893 (1888).
26 Bom. 491 (1909). 491 Mad, 229 (1897),
3 12 Mad, 214 (1888),

iy
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of the property left by a deceased dancing woman who
had adopted successively the defendant and the plaintiff.
But as the adoption of the plaintiff was found to be invalid,
on the ground that it was done with the criminal intention
of bringing her up to practise prostitution even during her
minority, the Court did not go nto the second objection
to the wvalidity of the adoption, vis., that there was no
sufficient proof of local nsage sanctioning a second adoption
by a dancing girl during the life-time of a daughter
previously adopted. So the position is this : plarality of
adoption by the Naikins is good if authorized by caste or
local eustom ; but if such adoption is made with criminal
intent, it will be illegal and invalid.

We have already noticed that by Kulachar of the

family an adoption may not be permitted." In Patel
Pandravan  Jekisan ~v. Patel Manlal Chunilal® a
custom prohibiting a widow from adopting a son was
set up. The Subordinate Judge held that there existed
among the Kadwa Kunbi caste of Amedabad such a caste
usage forbidding a widow to adopt without the express
consent of her husband., He did not record a distinet
finding on this point but said that he was inclined to
believe in the existence of such a caste usage, on the
eround that in Borrodaile’s collection of caste rules it
was said that Kadwa Kunbisat Surat could not adopt;
that the oral evidence on the record showed that a widow
of the Kadwa Kunbi caste could not adopt without the
express authority of her hushand; that the defendant’s
pleader admitted that with the exception of two cases no
other instance had oceurred in the Kadwa Kunbi caste ;

U See Family Customs supra. Rajah v, Rajeswar Dass, 12 1, A, 72
Bishnath Singl v, Baw - Clhurn (1884),
Mujimoodar, 6 8. D Decis, 20 ? 15 Bom, 565 (1890),
(1850) 5 Funindra  Deb - Baikat

Prohibition of
adoption by
custom, |
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lastly, that it was highly probable that there would be such
a custom in a caste in which widows freely contract Natra
marriages and would be able by adopting to frustrate the
Hindu Widows’ Marriage Act XV of 1856. The Sub-
“ordinate Judge also admitted in evidence under s. 32 (4) of
the Indian Ividence Act a statement signed by several
hundred witnesses to the effect that a widow of the Kadwa
Kunbi caste could not adopt without the express authority
of her hushand. As this statement was illegally admitted
and was therefore inadmissible to prove the alleged custom,
the High Court remanded 'the case for aclear finding on
the following issuc :——Whether, according to the custom
or caste usage of the Kadwa Kunbi caste of Ahmedabad,
the adoption by a widow was forbidden without the express
consent of her husband. The finding of the Subordinate
TJudge on the issue was in the negative. Sargent C.J., said :
« Although the spiritual efficacy of adoption is probably -
not much regarded by the members of the Kunbi castes, a
caste custom prohibiting widows from adopting is one which,
hefore the Court can give judicial effect to it, ought to be
established by very clear proof that the conscience of
the members of the caste had come fo regard it as for-
bidden. That evidence, we think, was not forthcoming
in the present case. The statements of two hundred and
two witnesses called by the plaintiff doubtless show that it
has not been the practice in the caste for widows to
adopt; but it also shows there has been no caste resolution,
forbidding such adoption. At the same time the eviglence
establishes that there have been, as a matter of fact, two
adoptions by widows, so far back as 1881, and 1882, without
any caste protest against them ; and that the latter of
these adoptions was actually impugned in Court, but nothing
was stated at the time as to its being contrary to caste
custom—and, lastly, that the adoption in question was
attested by sixteen patels of the caste, which could scarcely
have taken place had there been a well-established custom
forbidding such an adoption, This evidence, asa whole,
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leads, we think, to the conclusion that, in the language of
Mr. Mayne, ‘a uniform and persistent unsage had not
moulded the life of the caste.’ It is also to be observed that
thig particular caste is not mentioned in Borrodaile’s Caste
Customs when alluding to other Kunbi castes of Gujaratin
connection with such a custom.” 8o the plaintiff’s suit
was dismissed as the alleged custom was not proved.
Similarly in another case the Privy Conneil, in concur-
rence with the findings of the lower courts, held that a
custom alleged to exist in the Hindu caste of Chudasama
Gameti Garasias of Ahmedabad in Bombay prohibiting
adoption was not proved. Their Lordships observed : “The
evidence adduced to show that adoption is forbidden by the
custom of the caste consists entirely of what is said by a
number of witnesses, who say that if a man dies leaving a
widow and no son, the widow cannot adopt a son and that
no custom to adopt is recorded. But it appears that there
are no written rules as to custom. Some instances to prove
‘the statements made by the witnesses are adduced ; but as
pointed out by the Subordinate Judge they are all explicable
on other grounds than the existence of alleged custom.””
In Gujarat and in the Marathi country a Hindu
widow may, without the permission of her husband and
~ without the consent of his kindred, adopt a son to him
if the act is done by her in the proper and lond fide pex-
formance of a religions duty and neither capriciously nor
from a corrupt motive? Parke J., said: “ Acoording to
the native text-writers, it seems to be clear that the stricts
ness of that law (wiz., an adoption by a widow after her

husband’s death, without any authority from him is invalid)

has been in many districts, relaxed or modified by local
usage ; and the opinion of the Shastris, as published in
Mzr. Borrodaile’s Bombay Reports, is very strong to show

LRV Jekisan . Py B Clwed- 27 Bom, 492 8.0, 7 CW.N. 716,

faly 16 Bom, 470 p, 476 (1891), 8 Ralmabei v, Radhabai, 5 Bom,
! Verabhai Ajubhai - v.. Bei HOCR. A, C, T, 181 (1868),

Hipeha, 30/ 1A, (231 (1908)
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that in the Marﬁatm States, o tke West of the Penminsula,
the law does not require ang such authority to render the act
valid””  But the adoption must not have been expressly
forbidden by the husband, and must not have the effect of
divesting an estate already vested in a third person? A
widow has implied authority from her husband to adopt
even though her husband be a minor, Where a widow
adopts there is a presumption that she has performed the
duty from proper motives and the onus lies heavily on him
who seeks to set aside the adoption on the ground of
corrupt motive. An elder widow has the power to adopt a
son to her deceased husband without the consent of a
younger widosw. Sir Richard Couch said : « Tt would seem
to be unjust to allow the elder widow to defeat the interest
of the younger by an adoption against her wish. But on
the other hand, if an adoption is regarded as the perform-
ance of a 1'ohmous duty and a meritorious act to which the
assent of the hubba,nd is to be implied wherever he has
not forbidden it, it would seem that the younger widow
is bound to give her consent, being entitled to a due pro-
vision for her maintenance ; and xf"' she refuses, the elder
widow may adopt without it.””*

In the Dravida country a Hindu widow may, w1thont
having her husband’s express permission, adopt a son to
him, but she must be duly anlhorized by his findred to do
s0. In the case of an undivided family the requisite
authority to adopt must be soufrhbmbhm that family and
cannot be given by a smg]e, separated and remote

kinsman.®

.V Rujo Haimun: Chull Singl v, H,C.R. 181 p. 192 (1868).

Koomar Gunslan Sipgh, 2 Knapp 5 The  Cllector of Madure v,
203 p. 221 (1834). Moottoo  Ramalinga  Sethupatiy,

1 putel  Vandravan Jokisan v, 12 Moo LA, 397 1 S Vivade
DPatel Manilal Chunilal, 16 Bowm, — Pratapu Haglhunedo Deo 'y, " Sri
565 (1890). Broxo Kishoro  Putta Deo, 1. Mad,

3 Thid. ; 69 (re.) (18767, .

¥ Rakmabai v, Radhobaiy 5 Bom,
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In Rayji Vinayakeav Jaggannath Shankarsett <. Indksh-
mebar' it was alleged that according to the eustom of the
Daivadnya caste an émdopt,ion by an untonsured widow was
invalid, ~ For the purpose of proving such custom the evi-
dence was tendered to the following effect : (i) that ther
had been many instances of adoption in the caste and
every such case the adopting mother had undergone tonsule
and that there had beeh no instance the other way ; (11) that
the caste was divided in opinion as to the validity of the
adoption, but that ata meeting of the caste it was deda,red
by a large majority that the adoption was invalid, The
Court refused to allow such evidence to be called, holding
that * it would merely prove what the court, in the absence
of evidence to the contrary, would assume to be the case,
‘mz., that the widows of the ecaste usually or invariably
followed the dictates of the Hindu ceremonial or veligious
law, which ordains that widows shall shave their heads,
and that it would prove nothing more ; and with regard to
the opinion of the caste, that such opinion, even if expressed
by a majority ata caste meeting, as it would not of course

be binding upon the Conrt, ono'ht not to affect its judg-

ment.” The Court, however, held the adoption in the case

as valid, as the widow, before taking part in the religions

ceremonies requisite for adoption, consulted Siastris as to

whether she, while untonsured could properly do so0, and
according to the opinivn of the latter she, having made

certain expiatory gifts, was pronounced competent. Under
such circumstances the Court could not hold her to be
incompetent. Hven if the Stastris were of a different

opinion, & Civil Court, “could not decide between
conflicting opinions upon such a question of ecclesnstlcal"

etiquette,”
This case has laid down that if an adoption be periormod

with all the requisite rites, with the assistance of priests, . .
and in accordance with the opinions of the Shastris, the !

Ml el S

Y11 Bom, 381 0,¢, (msi)
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Court will uphold it, even against the opinions of other
Shastris expressing or entertaining contrary views,

In the last case Farran J., said that he should hesitate
long before holding that an adoption is valid among
Brahmans, even in Western India, without the performance
of the essential religious rites.' We have already observed
that even Datte Homam, ov oblation to fire, is not an
essential ceremony even in the case of three regenerate
classes. Sir Thomas Strange says that the sacrifice to fire
is important in a spiritual point of view, but it is so with
regard to Brahmans only by whom the Dafta Homam, with:
holy texts from the Vedas, can properly be performed. “The
other classes, and particularly the Sudra, upon this, and
other like occasions, perform an imitation of it, with texts
from the Puranas. And even with regard to Brahmans,
admitting their conception in favour of its spiritual benefit,
it by no means follows that it is essential to the efficacy of
the rite, for e¢iwil purposes; but the contrary is to be
inferred ; and the conclusion is that its validity, for
these, consists generally in the consent of the necessary
parties, the adopter having at the time no male issue, and
the child to be received being within the legal age, and
not being either an only or the eldest son of the giver ;-
the preseribed ceremonies not being essential, Not that
an unlawful adoption is to be maintained ; but that a
lawful one, actually made, is not to be set aside, for any .
informality that may have attended its solemnization.”

A full Bench of the Caleutta High Court has decided that
amongst Sudras in Bengal no ceremonies in adoption are
necessary : the giving and the taking of the child constitute -
a valid adoption.®  The Madras High Court following this

e il eyt e

b 1bid p. 895, (R.B) [1874]: 8.0, 13 B.L.R. 401,

* Strange’s’ Hindw Law Vol, I, This was affirmed in appeal by the.
pp. 96-97 ; see Dr. Jolly's Tagore  Privy Couneil, see Tedramami Choo-
Law Lec : (1883) p. 159, dhrani v. Behavi Lal Mullick, &

8 Bohari Lal Mulliek v, Indros 1. A 24 (1879) ¢ 8., 5/ Cal 770 ¢
wmani Chowdhrani, 25 W, R, 285 80,6, 0 L, B, 183,
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decision held that adoption by a Sudra widow under pollation
was not invalid." As the females of the regenerate class labour
under the same religious disability as the Sudras, the same

- Court in another case? laid down that in the event of an
adoption by a female of the Brahman caste the pelfmmzmue
of Datta Homam was not essential. Following this ruling it
was held that among Kshatriyas in the Madras Presidency
an adoption without religious ecevemonies was valid®
But in a subsequent case a doubt was expressed as to
thew correctness of the last case and it was held that
Datta Homam was an  essential ceremony in adoption
among the Brahmans.* A Full Bench, however, has held that
the ceremony of Datta Homam is not essential to the valid
adoption among Brahmans in Southern India, swhen the
adoptive father and son belong to the same gotra.® Ina
very recent case where a Brahman after taking a boy in
adoption died without performing Datta Homam which was
solemnized by his widow after his death, it was held tha,t
the adoption was valid.®

A full Bench of the Allahabad High Court has held that

in the case of Dakkani Brahmans the Datta Homam
or any other religious ceremony is not recognized to give
validity to the adoption of a brother’s son; the giving and
taking of the child is sufficient for that purpose.” The
parties were Dakbani Brahmans, whose family came from
Poona ab‘out a hundred years ago into the Jalaun Districts
Stuart. C. J., said: * Tt thus appears that the parties in
the case ave not bound by the law of adoption prevalent
in Bengal orany part of Bengal, but being Marhattas,
ave entitled to have administered in their family relations

Among Da= ‘

khin Brah-
mans,

Uithangathannt ve Bamu Mudali, * Venkatw v. Subhadra, T Ma.d. :
b Mad, 358 (1881). ; 548 (1883).
PV, \Simgamme V. Vingamuri 5 Govindayyar ve Dorasams 11

Venkatadhariu, 4 Mad, H.C.R. 165 . Mad, 3 (1884),
(1868), & Subbarayar v. Subbammal, 21
¥ Chandeamale Patti Mahadevi . Mad. 497 (1898).

vy Mubtamala Patti Mahadevi, G P Atmaram ¥, Madho o, All,.

Ml 2) (1882). 276 (w. B,) [1884],
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the law of adoption as cumrrent and practised in the

Marhatta States. So considered it is perfectly clear to me
that the factum of adoption, as evidenced by the form
of giving and taking without any other ceremony, is all that
is absolutely essential and that therefore the Judge is right
in upholding the adoption in the present case, n which
the parties are of the same family or gofre. T may add that

it appears from the authovities that a like practice of the

law of adoption is generally prevalent not only in the
Marhatta States bat in Western India generally and als® in
some parts of South India.’”

A very curious point was raised in a very recent
Bombay case? There the question was whether the adop-

tion of a Rajput was valid, whose natural mother was dead

and whose natural father had become a convert to
Mahomedanism, and who was given in adoption by his
unele to whom the natural father had given the necessary
authority. The Court held that it was valid, asa Hindu
father does not lose his capacity to give his son in adoption
by reason of his conversion to Mahomedanism, But,

" does this hold good in the case of Brahmans among

whom the dafta homam ceremony is necessary ? With
referenice to this point the Court observed as follows i
“ Adoption may be regarded as a civil transaction
as well as a religious ceremonial. If civilly the father
is competent to give, he is equally competent to sanction
the giving. Were the parties here Brahmans and pot
Rajputs, and Datta Homam essential, then possibly the
father after becoming a Mahomedan could not sanction his
brother to be present at the giving during the datta-homes,

‘but the point does not arise here, The question is re}'fﬂl}’

narrowed to this :—If the father is not civilly dead, if

o See 4 Mads H. C, R, p. 165 and  83(1821),
Huebut Rao Mankwr v, Govinda & Sham . Sing v Santabal, 25
Rao Bulwant Rao Mankur 2 Borr, = Bom. 551 (1901),
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he is still the guardian of his son, why should he not be
able to exercise hig volition and sanction his son being
given in adoption according to the Hindu religion ¢ The
son is still a Hindu: he isone who may be taken in adop-
tion. We see no reason why the adoption should not be
treated as invalid.”t  On the basis of this case it has been
held that a Hindu becoming a Brahmo can validly give
his son born while a Brahmo in adoption to a Hindun.*

It should be noted that in the case of Sudras many
restrictions to adoption ave relaxed. As, for instance, the
adoption of a Sudra boy, otherwise eligible, is permissible
at any age previous lo his marriage as that of boys of the
higher castes is at any age before investiture with the
thread ( Upanagana.)® This  holds good in Bengal,
Benares and Madras, In Western India even a married
man with a son may be adopted.*

The vule of propinquity which forbids a Hindu to
adopt a boy whose mother he could not have martied—
such as mother’s sister’s son® or a daughter’s or a sister’s
sonf—does not apply to Sudras. Similarly the probibition
against adopting an only son or eldest son has no force

25 Bom, p. 555, Lo 8 Ohinne | Nagayyw . Peda
3 Rusum Kumari Roy v, Salya~  Nagayya, } Mad, 62 (1875). Sec
ranjen Das 30 « Cal, 999 (1903) Bhagwan Singh v, Bhagwar Singh

8.0, 7 C.W.N, 784, 96 LA, 153, (1899) : 8.0.3 C W.N,
4 Kevubnarain . Musst. Bhos 454 : 8 6, 21 All, 412 s.¢.
binesree, 1 B.D. Sel. Rep. 161 ¢ Fxpressly ' permitted by  the

(1806)';  Muwsst. Dullabh Do ¥.  Shastras, Vide Macn. H.L. Vol.
Monee Beebe, » 8.D. Sel, Rep. 50, L. p. 67, Nareda  cited in  Dutt
(1830) : Ranee Nitrodaye v. Bhola. Nirv; Strange's H. L. Vol, 1. pp.
nath Dass, 9 S0, Decisps (1855). 83, 84 ; Dutt Mim  See, ii. T4, 93, 95

& Rajo V. Ao Nimbalkar Y. o et sey. Rejosomar Lall v. Bisses-
Jayavantrav, & Bom, H: G, Ry A wary Dayal 10  Cal., 688 (1884)
.. 191 (1867); Mhalsabai v. among Kayashas of Biharv ; Phundo
Vithoba © Khandappe  Gulve T v, Jengi Nath 16 All,, 327 (1898)
Bom., H. C. R, App., 26 (1862); sister’s  son  along Bagqals ;
Nathaje  Kpishuajl v, Lo Jagaji « Juvan Lal ¥, Kullw: Mull 28 All,
8 Bom, H.Cylky AgChdiy 67 (1871), 170 (1905) among LProrliies. Kuranis,

Adoption of
ason of a
Brahmo by a
Hindu,

Adoption by
Sudras




de0 L Ao cué?roms‘. i

among them.' Not are any ceremonies, besides glvmg

and taking a child, neeeasa.ry for the valldlfy ot a Qndxa} L
i adoption.® L
Adoption by Restrictions regarding age and propmqmty ot’ thp
g;g:é‘:m“ ] (,hlld to be adopted and the performance of religious cere- o

monies are rgidly observed among the three regenerate

classes. Their non-observance in certain Provinces i

justified on the ground of custom or usage. We will now

note some of these customs or exceptions to oenera] rules,

Age. Aecordmu to Hmdu text-writers a child must not be

adopted whose age exceeds five years or upon whom the
ceremony of tomsure has been performed in his natural
i family.? But the decisions of the Sudder Dewany Adawlut

‘ are not uniform on the point. In ftwo cases the Pundlts

gave the opinion that a boy exceeding five years in age
could be adopted if the tonsure had not been performedin
the natural family, In two other cases it was broadly
laid down that amongst the higher castes adoption is
permissible ai any age befou, investiture with the thread,*
TIn Madras the same rule has been repeatedly laid down.®

Vide Maen. Vol. 2 p. 187, note. [1899] : s.c 4 Shome, Notes P48
(adoption ' of a daughter’s son). s.coin HICL 18 BUL.R., 401 (E.B.)

Gopal Navhar Safray v. Hewmant ® Datta Mima iv § 22 ;' Datta i

Ganesh Safray 8 Bom 278 (1879) * Chand ii § 25. But see  Kearut- i
: / among Lingayets (who are mombers  warain v. Musst. Bhobindsres 1

of the Sudva and not of Vaishya B D, 8el. Rep, 161 (1806),

class) daughter’s or sister’s son. | Dullubly De v. Manee Bebes 58, D,

U Mhulsabai v, Vithaba Khane  Sel. Rep, 50 (1830); Rawnee Bullaba-
dappae Gulve 7 Bom H,C. R. App,  hant = Chowdhuree v. Kisherprea
26 (1862). But see Mamnich Dassee 6 8. D. Sel. Rep. 270 (219)
Clander Dutt v. Bhagabuty Dasee  [18381; Ranee Nitrodwye v. Bhola-
3 Cal, 448 (1878) which says that = nath Dass9 8. D, Decis. 5568 (1863).

_adoption of an only son is invalid in * Rambrishore Aeharia Ohawo-
Bengal and the prohibition applies dhurd v, Bhoobunmoyee  Debia
to Sudras as well as to the higher | Ohowdrani, 8, D. Decis. 229 (1859),
classes, Basave v. Lingangawdae 19 affirmed on  review' 8. D. Decis.
Bom. 428 (1894) among Lingayets, 485 (1860) : 8.0.in ».c. 10 Moo
adoption of the only son is valid, T.A 279 (1866 )i8 ¢.s 38 W.R.

3 Indramoni Chowdhbraws ' v. . *15 (P.0).

Bohardal Mullick s Cal, 170.(9.C.) " Mootoo VB, Satooputty. vy
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In Viraraghava v Ramalinga' it has been laid down
that according to the custom obtaining amongst Brahmans
in Southern India, the adoption of a boy of the same gofra,
after the wpamayana ceremony has been performed, is
‘valid. The usage in Pondicherry admits of adoption after
the upanayena.® In Ramaswami Iyen v. Viraragava Iyengar®
it has been held that the restrictions against the adoption of
one on whom the wpanayana ceremony has been performed
in his natural family is clearly directed to a case where the
gotra of adoption is different from that of the natural father
of the boy adopted. In Western India and Bombay there
is practically no restriction of age. It is a settled fact
now that in these provinces not only among Sudras, but
among Brahmans also, even a married man may be adopted
and it is immaterial whether he belongs to a different or to
the same gotre as the adopter.*

The general rule of prohibited degx:ees ~ based on
incestuous theory is not observed, The rule of prohibited
degrees is not observed universally by the three regenerate
classes. In Mithila the adoption of a sister’s son in the
kritima form is valid.® In Southern India adoptions within
the prohibited degrees are quite common even among the

memans In ‘Vayz'dz'nan(la v. Appu® a Full Bench has

bertrgamy J\culum, I Mad. Decw
106 ; Vythilinge Muppanar v. Vyia+

Jha v }Iumwnmn Duht Ro_/, u
S, D. Sel. Rep. 235 (192) [1837).

tkammul,ﬁ Mad . 43(1882) ; Lichuvay-
yan vaSublayyan, 13Mad, 128(1889).

' 9 Mad, 148 (1888).

# 1 Gibelin 94 mted in Mayne's
H L, P 151,

2 8 Mad. Jur. 58 (1873).

¢ 4 Bom, H.(.R. A.C.J. 191(1867);
8 Bom. H.C. R. A.C.J. 67 (1871):
Sadashiv Moveshvar Ghate v Hari
Moreshvar Gthate, 11 Bom. H.C.R.
190 (1874); Lakshmappa v. Ram-
ave, 12 Bom. H,C.R, 36 (1873);
Dhurma = Dagu v. Rambkrishno
Chimnaji, 10 Bom, 10 (1885).

¢ Chowdree  Purmessur

21

Dutt

See Bhugwar Singh v. Bhugwan
Singh, 26 LA. 153 (1899) : 8. C.
21 All 412 : 8.0, 3 C,W.N. 454,
adoption of mother’s sister's son is
void, Musst. Lali v. Murli Dlyr 10
C.W.N. 730 (p, ©.) [1906], adop-
tion of a sister’s son among Mar-
wari Brahmans is not warranted by
family custom and invalid according
to the general Hindu Law. Baboo
Ranjit Singh v, Baboo Oblye
Naraian Sing, 2 8.D, Bel, Bep, 245
(315) [1887], a brother cannot be
adopted in Mithila,
% 9 Mad, 44 (1881),

Propingnity,
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held that the custom, which exists among Brahmans in
Southern India, of adopting a sister’s or daughter’s son 18
valid.' 'The Court observed : ““Among Sudna.s the adoption
of ‘daughters’ and sisters’ sons has always obtaited, and
Whether the Brahmans who settléd in the south of India
never 1eeomuzed that such adoptions were prohibited in
their case or whether they adopted the practice which they
found prevalent among the people of the country in which
they settled, we are satnsﬂed that the practice of making
such adoptions bas prevailed among Brahmans in what
are now the Southern districts of this Presidency from time
immemorial.”? Similarly by the custom of Malabar the
a,doptmn of a sister's son among the Nambudri Brahmans
is held tb be sanctioned by the customary law of Malabar
-by a Fall Bench of the Madras High Court.® In Minakshi

. Ramanada,* which is also a Full Bench case, the Court
obsewed “Another objection is that, according to this rule,
the adoptxon of a daughter’s son, of a sister’s son, and of a
brother is not pelmrttred, whilst according to nsage it is
permitted. In the case of the two former, the special usage
is veferable to the ancient law of Putrika Puira ; and in
the case ofa brother if a special usage is proved, it may
be referable to the ancient practice of regarding the eldest
brother as a father. On this point, however, we do not
consider it necessary to express any opinion in the absence
of evidence as to usage. But these special cases do not seem
to us to negative the applicability of the rule wnder con-
sideration as a general rule.” o

Adoption of a son of the paternal nncle was held valid,®
AdOptwn of a nephew was held to be legal if performed

' A decision to the contrary by ' Erazyol:. dllath  Vishnw Nams
Halloway J., in Narvasammal v.  budri v, Hranjoli Tlath Krishnan
Bularama harlie, 1 Mad. OB, Nembudri, 7 Mad. 3 (».5 ) [1883],

120 (1863) was based on a mis- 4 11 Mad, 49 p. 565, (v.8) [1886].
conception of the fgree of eustom. P Virayya V. Tanumanta, 14
See Supra, Mad, 459 (1890).

# 9 Mad. p. 63,



by word of mouth alone.! In Kashmere the general
principle amongst the Hindus is to adopt their younger
brother? The son of a wife’s brother may be adopted.®
Similarly the adoption of the son of a maternal aunt’s
daughter is not invalid.*

Amongst the Bokra Brahmans of the Northern districts
of the North-Western Provinces there exists a valid and
legal custom in virtue of which a person of that caste
can adopt his sister’s son.® Their Lordships referring
to the Madras Full Bench cases observed : = “The
validity of such a castom by which a sister’s son may
be adopted amongst Nambudri Brahmans in Malabar,
and of a similar custom by which a danghter’s son may be
adopted amongst the Brahmans of Tanjore, Trichinopoly
and Tinnevelly have been judicially recognized by Full
Benches of the Madras High Court. ... ... The validity
of a custom by which amongst certain tribes of Brah-
mans in {he Punjab, a sister’s son or a daughter’s
son may be adopted has been judicially recognized by the
Chief Court of the Punjab. (Sarkar’s Tagore Law Leec. :
1888 pp. 841-342.) That generally accepted rule of the
Hindu law, which prohibits amongst the twice-born classes
the adoption of a sister’s or daughter’s son, has been in
many parts of India controlled and varied by custom or
possibly never followed, may be gathered from the cases
 collected in the notes to paragraph 124 pages 137 and 138
Mayne's H.L. 4th Edn,” :

" In Bombay it is a general rule amongst Brahmans,
Kshatriyas and Vaishyas, that they are absolutely prohibited
from, and incapable of, adopting a daughter’s or sister’s son
or son of any other woman whom they could not marry

U Huebut Beo Mankue v, Govind- 15 (1881).
rao  Bulwent  Rao  Manher 2 1 Venkata v. Subladra, 7 Mad,

Bom, 83 p. 95 (1821), 548 (1883),
¢ Vide Golapchandra = Sastri’s S Chain Skl Ram v. Parbati,
Tagore Lec. (1888) p, 318, 14 All. 83 p, 67, (1891).

3 Seiramuly v. Ramayya, 3 Mad,
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by reason of propinquity. The burden of proving special
custom to the contrary amongst any members of these

three regenerate classes, prevalent either in their caste or

in a particular locality, lies upon him who avers the exie-

tence of that custom.'

An adoption of an only son is prohibited by the Shas-
tras, and so is the adoption of an eldest son. But both in
Madras and Allahabad such- adoption is valid? In a
Caleuttsa case it was urged that an adoption of an eldest
son was not legal inasmuch as he was an elder son and
could not be legally adopted. The Court, however, sand
that there was no evidence to show that the adoptee was
the eldest son of the family at the time of his adoption,
and precedents showed that the adoption of an elder son
though improper, was mnevertheless not illegal® The
Bombay High Court held the same view, 7.e., the adoption
of an only son though improper was not invalid if made.*
But since 1868 both the Calcutta and Bombay High
Courts have held that such adoption is invalid and that
even the doctvine of factum vaiet cannot  be extended
to such cases of adoption.® This view has been approved of
by the Bombay High Court in several cases’ and a Tull

dappa, 7 Bom, H.C.R. App. 26
(1862) ; Raja  Vyankatrav Anan-
drav Nimbalkar v Jagarvartrav, 4

' Gupal Narhar Safray v How
mant Gunesh Safray, 3 Bom, 273
1879).

2 (hinne Gaundan v, Kumare
Gaundan, 1 Mad, H.O.R, 54 (1862):
4. 0. 1Ind, Jur. 115 ; Hanwmar
Tewari v, Ohirat, 2 Al 164
( 7.8, ) [1879] Turner J., dissent-

ing, But See  Luishi  Ram
v Beliavi Dal, 12 All, 328 (¥.B)
[1889].

.8 Beotram ¥, Dlounnook Dharee
Swhye, 1 Hay 260 (1862). Sce also
Joymones, Dassee V. Sibo Sundary
Dassee, Fulton 75 (1864).

\ Mhalsabai V. Vithoba Khans

Bom, H. C. R, A, C, J. 191 (1867)
S Raja - Upendra Lall Ray Y.
Rani Prasanna Mayi, 1 BJLR,
A.C. 221 (1868): 8, €. 10 W.R. 347,
¢ Bhaskar Trimbak Acharya
v. Mahadev Ramji, 6 Bom,
H. ¢, R, 0. 000 %3 Lalsh-
mappa v. Ramava, 12 Bow. H,C.R,
364 1+ Dangubai v. Bhagirethibai,
2 Bom. 377 p. 379 Samasekhare
v, Subhadrameji, 6 Bom, 624 ;
Kashibai v, Tutia, 7 Bom, 221,
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Bench has laid down that the adoption of an only son is
absolutely invalid.!

As to whether a father having only two sons 00111(1
properly ' give them both away in adoption it was held that
the a,doptlon would not be invalid though the sin would be
not with the person receiving in adoptwu but with the
father in thus giving away both of his sons and leaving
himself chlldleas.

In Cali Chunder Chowdhury v. Shit Chunder Bhadoory®
it was urged that a paluk-putra is a good and valid adop-
tion amongst Sudras according to Hindu law. The Cour't
held that there is but one form of adoption recognized by
Hindu law books for the Bengal Provinces and there is
quoad that no distinction is made between different castes.*

As there must be a giving as well as receiving to
constitute a valid adoption, an orphan cannot be adopted.®

Awmong Ooriya Rajahs and Zemindars of Ganjam, who
are Kf«ha,m'lyas, the exequial rites are always performed by a
Brahman official, who is permanently attached to the family
and who is styled a  pro-son-Brahman.”* '

Besides Dutlalm, Dy J(UIMM/& Y agana, and Krwema, a fourth
speceis of subsidiary sou, viz., Kritaka, may he mentioned. A
question arose in 1812 as to the competency of adoption
by purchase. 1t was said that that form of adoption was
sanctioned by usage in Southern India, But at the trial
no’ sufficient wule,nce was produced to establish it. The
question was not determined as the case was compromised.
But the authorities both in Northern and Southern India

Y Waman Raghupati Borve v. 5 Balvantrav Bhaskar v. Beyo-

Krishnajo Krishnaji Bova, 1 Bow, bai, 6 Bom, H.C, R, 83 (1869);
219 (¥, B.) [1889], Subbaluwramvmat  vo o Ammakutti
3 [Luchut Rao Mankur v, Govind- Ammal, 2 Mad. H, €. R. 129 (1864).
rao 2 Borr, 88. 8 8ee  Mayne's H. L. p, 107,
3 11 Sevestre 265 (1870) Lakshminerayana Dasit, 1T, Mad.,

$ Bhimane vo Tayappa Mad, 288 (1887).
Decis 124 (1861).

Paluk Putra,

Adoption of
an orphan.

HProsson-
Brahman,”

Krituha son,

L
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seemed to wrl‘ee that the Kritaka form was obsolete in the
present age,’ l

The custom by which a Hindu fa,t,her in default ot ma.le
izsue, might appoint a danghter to beas a son or appoint
her to raise ason for hnn is now obsolete.* The question
came up before the Judicial Committee in Zhakoor
Jeebnath Sing vo The Court .of Wards? 'Their Lordships
observed ; This appointment of a daughter may not be
strictly an adoption but the text writers evidently refer to
this custom, amongst others, as being obsolete. 1t is not
necessary in thxs case to deude that this 1s 50, althoufrh

there certainly ‘does not appear to have arisen in modern

times any instance in the Courts where this custom has
been eonsidered. 'lhe Lmatom is referred to in t,hc case of
Nursing  Narain V. B/mltm Laii* . But supposing it
exists, inasmuch as it breaks in upon the general rules of
succession, wherever an heir claims to ‘succeed by virtue of .
that rule he must bring himself very clearly within it.”
In this case,’ (acc-urdmg to their Lordships ﬁ;ldu;g)
there seems to be no sufficient 'a,ut.hority for holding
that a father may delegate the power fo a.ppomt,. The

tules as to the manner of appointment given in the

old authorities point to the act of appointment ploceedmﬂ'
personally from the father and there is nothing said about
the father’s power to delegate the - appointment to his sons.
In this instance the appointment was not madc. by the
father.®

Since an adopted son becomes for all purposes the son
of the adoptive father, his rights and privileges, as to
inheritance from his adoptive pavents and their relations,

¢ strange's Hindu Law, Vol, 11 Ly, Adoption.
p. 140 0t sey. 39 LA 163 (1878): 8.0 15
3 Vide Sir  Thomas Strange's B.LLR. 190 : 8.0, 25 W.R. 409,
tindw Lo, vol, 1 188, 8iv W, ¢ W, R, 194 (1864).
Macnaghten  Zyeatise on Ilindu 5 Bee Malabar Customs Illat un.
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awpvemsely the sawe as that of a legitimate paturdl. born
son.  He suceceds not only lineally but collatérally to' the
inheritance of his relations by adoption.!  In ZFeencowree

Ohatlerjee v, Denonath Banerjec® the Court has held that

a son adopted by one wife becomes the son of all, and
succeeds to their Stridhan, in the absence of danghters,
just as a natural born son will do. A Full Bench of the
Caleutta High Court has laid down that an adopted son
is entitled to inbierit from his adoptive mother’s relations
in the same way as a son of her body. This ruling has
been affirmed by the Judieial Committee on appeal.®

. An adopted son, (exeepta dwyamushyayana who wmay
inherib'in both natural and adoptive families ) loses all
rights of inheritance in his natural family ; but in the
adoptive family where by virtue of adoption he is appoint-
ed as heir, his right is permanent and absolute. An adoptive
father . cmnnot deprwe his adopted son of his rights accord.
ing to his pleasme or caprice by alienating the estate by
an act nfer vivos ov by will to the detriment of the
adopted son.

~In the well-known case in which Ra]ah Nabkissen
gave by will the principal part of his property to his son
born after adoption and deprived his adopted son of his legi-
timate shave, the Supreme Court after consulting all the

principal Pundits held that Rajah Nabkissen, after having
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¥ Bee the following cases ‘=
Sumblive Claendra Chowdlry v,

Narain Dibel 3 Knapp 64 (1833); .

1W. R.25 (pc.); Lukhee Nath
Ray v, Shamasoondree Beng, 8.0,
Decis, (1858 ) p. 1863 ; Kisken
Nath Ray v. Hurvee Govind Ray
Beng. S.D. Decis ( 185% ) p. 18
Goorad,. Pershad Bose v. HRash-
hehari Bose Beng, 8. D. Decis, 411
(1860) ; Taramohuw Bluttacharjee
v. Kripa Mayeo Dabia 5 Wyman
961 (1868 ) ;  Puddo  Kumaree

Debee v, Juggut Kishore Achasjec
5 Cal, 618 (1879) ; Puddo Lumari

Debi Chowdhrans v. LThe Cowrt of

Wards, 8 L A, 229 (1881, ) 8.0, 8
C&l 302,
23 W.R. 49 (1860).

3 Uma Sanker Moityo v, Kali
Kamal  Majumdar, 6 Cal,. 256
(P B,) (1880) 5 8.C. 7 C, L.R. 145 :
8,0.in J, C. 10 LA, 138 (1883)u
s8¢ 19 Cal, 232°¢ 80, 18 C.LLR
379, See | Sham  Kuar w. Gaya
Din, 1 All, 255 (1876).

[
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adopted Gopymohan Deb as a son, could not devise away

his share of the estate from him, and therefore Gopymohan

recovered from the Rajah Rajkissen ( son born after adop-
tion) the hall of the property. Macnaghten J., observed
with reference to this point that an adopted son was con-
sidered in the natuve of a purchaser for a valuable considera-
tion as he thereby lost his inheritance in his own natural
family out of whom he was adopted.’ s

In Sudanund Mahapattnr v. Bowomalee® which came
from Cuttack, and in which the adoptive father took
a second son in adoption in the life-time of the first and by
a will settled the hereditary property upon the second
adopted =on and disinherited the first son, the Court held
that the father could not so deprive the first son of all his
rights, ' g
The rule that an adopted son loses all rights in his
natural family holds good only gue natural son. No doubt
he ceases to bé a member of his natural father’s family but
vetains his consanguinal sapind relationship to the family
of his birth. He cannot therefore after adoption marry
any damsel in his natural family whom he could not have
moarried before adoption! Nor' can he adopt any oue
from his natural family, whom he conld not bave adopted,
had he remained in the family.*

Tywo kinds of adoption are prevalent in Bareilly viz,, the
Kevola and the Dwyamushyayana. By the first the adopted
son becomes the son of the adopted father only and thus
becomes unqualified to offer oblations to the manes of his
natural parents, or to share in their property ; and that 1f
any person bestows his only son under this form of

¢ This case was decided about the % 1 Marshal 317 (1883).

year 1800 or 1801 and referred to in # See Dattaka Mimaunsa VI § 10,

Heneower Bye v. Hanspower Bye Dattaka Chandrika IV § 8.
2 Morley’s Dig. 133 ( 1818 ). Bee S Moottia Moodally v. Uppon
also  Macnaghten's Considerations Mad. Decis p. 137 (1858 ),

on Hindu Law, pp. 228-230,
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adoption it would not be recognized by the Skastras, but
under the Dwyamushyayana form the adopted child re-
mained the child of his natural as well as his adopting
pavents ; and that an adoption of an eldest son or only
son, in this form, would be permitted by the Skastras.
In considering - the question wviz., whether an adoption
by a widow after her husband’s death without any
authority from him is valid in the zillah of Etawa,
the Court observed :  According to the native text.
writers it seems to be clear that the ancient law of
Hindoostan requived the authority of the husband ; but
it is also clear that the strictness of that law has been,
in many districts, relaxed or modified by local usage ;
and the opinion of the Shastris, as published in My,
Borrodaile’s Bombay Reports, is very strong to show
that in the Marhatta States, to the West of the Penin-
sula, the law does not require any such authority to
render the act valid. But that such relaxation has ex-
tended to this particular district is not in  their Lord-
ship’s judgment established ; on the contrary, the weight
of authority is in favour of the opposite conclusion; the
" opinion of the Pundits of the Sudder Court, both in
this .case and in the case of Shumshere Mull (Appendix
83) and that of the Pundit of the Provincial Court of
Appeal of Benares in the latter, appearing to be entitled
to more credit than those of the Pundits of the zillah
and Provineial Courts of Etawah and Baveilly and of the
City Court of Benares.””*

U Rajak Haimun Chull Sing v. | 203 at p. 206 (1834).
Kumer Guasheam " Sing, 2 Konapp % Ibid p, 266,
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CHAPTER V.
/HINDU CUSTOMS.
i . ImparmiBiLITY.

I The general rule among Hindus is that an estate is
divisible among the heirs of the holderon his death; but
an impartible estate is an exception to the rule.! It is by
nature indivisible and capable of enjoyment by only one
member of the family at a time. Either by special law
or custom, it always devolves entive to one heir. A Raj,

a Principality, a State, or an ancient extensive zemindari
may be mentioned as instances of impartible estates.

The reason why such estates are impartible seems to be
beeause of the vastness of their avea, the 1mpxactlcablhty
of their division and sub-division, ultimately tending to the
extinction of the whole estate ; and partly, also, to the fiscal
inconvenience that would avise by the process of sub-divi-
sion. Haowever, whatever may be the reasons for such
estates being unpa.rtxble a uniform practice and a settled
custom have avisen which make them indivisible and: put
them beyond the ordinary rule of law. It should be noted
that there is. no presumption of unpartlblhty because an.
estate is large.  The custom of impartibility shnuld be
proved in every case,

- Primogeniture is the mleot descent of these nnpartxble
eqtates. The eldest son takes the whole estate, subject only
to a charge of maintenance, sometimes called Babooana, of
the junior members of the family. These junior members
are allowed a certain sum of money out of the revenues,
and in some cases, lands yielding a certain income, by the

\ The Seeretary of State ' iw o Dutl Sm.'/lt V. ﬂlulmr'a/u Moheshur
Couneil of Tndia v, Kamachee  Singl, 6 Moo, LA, 164 p. 187
Boye Sahaba, T Moo, T. A 476 (1855),

p. 437 (1839): Baboo Ganesh
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ruler or holder of the estate for the time being.,  Such
allowances correspond to appanages to yvounger members
of powerful European families. '

The customary rights to succession to such impartible
estates seem to have been the subject of a Regulation in
1793, w2, Regulation X1 of 1798, which provided that
in the case of intestacy, notwithstanding such custom of
primogeniture, these estates would devolve (when there
is more than one heir) on all the heirs of the deceasad

 holder, each heir succeeding to his vespective share. This
Regulation came into operation on the Ist of J uly, 1794.
Then, by a further Regulation, viz., Regulation X of
1800, it was declared that the Regulation X1 of 17 93 would
not operate in the Jungle Mahals of Midnapore and otlier
districts and subsequently by Sec. 36 of Regulation XII of
1805, estates ov Makals in Cuttack were declared to retain
their established usage of devolution to a single heir. :

In considering the question of impartibility as pre-
vailing in India, we cannot pass over certain tenures where
impartibility equally prevails. They, as a rule, go under
the name of Service Tenires.  Before the advent of the
English, Military tenurés were very common. The power-
ful chiefs, as in Burope so in India, held lands of the
paramount power on the condition of attending the sove-
reign with a number of soldiers or a body of horsemen,
whenever called upon to do so. Lands were also given
to persons who were to hold certain mountainous passes
to prevent the passage of enemies or wild elephants.

LiBec, /2 Reg X1, 1793 ung

thus ;—"After the 1st of July,’

1794, if any Zemindar, independent
Lulookdar, or other actual pro-
prietor of land, shall die, without
a Willy or without having declar-
ed by a writing, or verbally, to
whom and in what manner  his
or ber landed property is to des
volve after his or her demise, and

shall leave two or more heirs, who,
by the Maliomedan or Hindu law,
{arcording as the parties may he
of the former or latter persuasion),

may be respectively entitled to-

sticeeed  to a portion of the landed
property of  the deceased, such
persons  shall  succeed | to | the
shares ‘to which they may be so
r-ulitléd." l

1
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These tenures are called Ghalwali, 'They exist even o
this day. Watchmen got lands instead of money to
perform the duties of policemen in villages. Such tenures
are known as Qhowhidaris in Bengal, Vatars in Bombay
and Karnams in Madras. These Chowkidari tenures or
Chakvan lands are gradually being resumed and the village
Chowkidars are paid a salary.  Besides these, we may
mention Jagirs or Saranjams, as they are ealled in Bombay.
Jagirs are estates given by the sovercign power to indi-
viduals for meritorious services, All such tenures bear
the character of impartibility and descend to the person
who discharges the services, In Madras there is a class
of impartible estates known as Polliams. These as well
as Inan lands and lands dedicated to “Mutts” and Temples
are properly included under impartible estates, The mode
of descent of this class of lands will be treated in the
next chapter under “ Religious Endowments ”.

From old records of decided cases we find that most
of the Rajes and Principalities were subjects of frequent
and renewed litigation, in some cases litigation lasting over
a period of sixty years, and coming up before the Judicial
Committee about half a dozen times before final decision.
Among others we may mention the following Rajes as
of considerable importance i—

Tipperah Raj.'

Tirhoot Raj.!

Bettiah Raj.!

Hunsapore or Hatwa Raj.*

! Ramgungn Deo v.Dwrga Munce  Singh v,  Mabwraje  Maheshur
Jobraj 18,0, Scl. Rep, 270 (1809);  Singh 6 Moo. LA, 164 (1855),

Neelleisto Deb Burmono v, Beer- * RBam Nuadun Singh v  Maha-

chunder Thakoor 12 Moo, 1. A, 528 rani Janaki Koer 29 (al, 828

(1869) and other cases, (PUEYU(ID02) 2 W0l TC WON,
¥ Maharaj  Kowur | Basdeo 7.

Singh. v, Maharvajel = Roodur Y Baboo Beer Pevtab Sakee v,

Singl Bahadoor 78.D, Bel. Rep,  Maharaja  Rajender  Pertaub
271 (1846) 5 Baboo Gunesh Dult = Sahee 12 Moo, LA, I (1867),
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 Manbhoom Estate.'
Soosung Estate,”

Shivagunga Zemindari.®

Pachet Raj.*

Pactum Raj (in Chota Nagpur.®

Bhara Raj.’

Ramghur Raj in Chota N,wput'

Seohur Raj (in Tirhoot).”

Pittapur Raj (m the (xodmn:u Dlstuct)

Tanjore Raj.'”

Totapalli Estate (in RaJamnudx y)

Devarakota Estate.'”
Vallur Zemindari,'*
!Pank'“k

i .erjttlb Iérth(»(rauztk b:rzgin Vi
Rajak  Fuvvehur Singh 7 8. 1,
Sel, Rep, 146, (1843).

3 Bance Huysoondree Dibbea v,
Rajah Bisheanath Singh 3 8. D,
Decis, 839 (1847).

3 Katame  Natehier v @ The
Raja of Shivagunge 9 Moo, L, A
539 (1863) and several other cascs,
The latest being Muttuvadugas

needia: Tevar v.  Periasami alias
Udayana | Tevar: 28 1, A, 128
(1806).

Y dnund  Lel  Singl Deo v,

Mahavaja Dhiraj  Gurroed Ne-
rayun Deo, Bahudur 5 Moo, 1 A,
82 (1850) ;  Nilmoney Singh Leo
Vellingoo Lall Ningh Deo b Cal,
256 {1879), ‘

S Rujak  Udaye . dditye Deb
v. Jadub Lall Aditya Deb 8 1.
AL 248 (1881) ¢ 8, 0. 8 Cal. 199,

4 Rajow Rup  Singh v. Rani
Batsni and the Collvetor of Eiu-
wah 11 1, A, 149 (1881),

" Maharance Heeranavth  Koos
cree v, Baboo  Burm  Narain
Singh 15 Wo R, (1871); Makarani

L WING

b

Kok v, Iz’etlmn Ja’um :
Singl 9 By By R 274

M ivanath
Narayan
CLB7HN
¥ Uhe  Collegtor of | Wards v,
Rajkwirar Deo Nwendun Singh 9
B.LR. 8101 (1871),

Y Sri Baje Rao Venkata Sun/u
Malipati  Rama  Krishwa - Rao
Baladuwr v Cort  of Wards 26
LA 83 (1899): 22 Mad, 383: 3
4154

W e Bast Indie (o, v, Kewa-
chee Boye Sahibe T Moo, 1. A, 176
(1859) : & W.R. (r.c.) 12,

W Spi Rajal Yenwmullo
devammea Garw " ve Sri
Yewwmule - Bamandorn
Mad. H.C.R. 93 (1870).

ravuyi-
Lajuh
Glaru.

® Seimantn Rejo  Yarlagadda
Malikarjunn v, Svimunty | R
Yarlagadde Durga 17 LA, 134
(1890),

¥ Venkate Navasimha - Naidn

Vo (Bhashyakarte Neiduw 22 Mad,
538 (1899),
‘& Wahommad
Ghulam  Karim

Khan v,
30 Cal.

Afeal
Khen

843 (Ps 1) [1903].
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Yemindari in Bhagulpore.'

Patia Raj (in Cattack)’

The normal state of every Hindu family is joint,
and where there is no proof of division, the presumption
is that the family is joint in food, worship and estate.® An
impartible estate is, according to Hindu law, a joint
family property and mnot a separate property, unless a
custom to the contrary is shown.* An ancestral estate,
even though impartible, is not the separate or self-acquired
estate of the single member upon whom it devolves so
long as the family continues joint.® The impartibility
of property does not per se destroy its nature as joint family
property or render it the separate estate of the last holder,
s0 as to destroy the right of another member of the joint
family to succeed to it upon the death of the former in
preference to those who would be his heirs if the property
were separate.’ “ The rule upon this subject” observed
their Lordships “was stated in the Shevagunga case.” 1t is
there said : ‘The Zemindari is admitted to be in the
nature of a principality—impartible and capable of enjoy-
ment by only one member of the family at a time. But
whatever suggestions of a spcual custom of descent may
heretofore have been made (and there are traces of such
n the pxoaeedmcrb) the rnle of succession to it is now

U Musst. J[u/mrmu v, 1)’1 Wi [‘/';'wu/ Smgiz, Vi jjooww Isumwuu
Perihad Rai 4 S.D | Sel, Rep 62 4 Cal, 190 (1878)5 Rajak Yanu-
(79) [1825]. mula Venlayamal v. Rajad Yenu-
® Gopal  Prasad  Bhalkat vi o owude Beochia o Vankondore 13
Rajal Debbya Singh Deb 9 C. W. Moo, 1A, 333 (1870) ;  Periasami

N, 330 (1904). Ve Perigsami b LA, 61 (1878).

& Noelhisto Deb Burmono v, Bear: S Rejah Bup o Singh v, Rawi
Chunder Thakwry, 12 Moo, 1A, 523  Baisni  and the Collector . of
(1869). Ftowal 11T AL 149 (1884): 5.0, 7

Y Bhawani Ghulam v, Deordj f Al Y e o d Dy Chintanien
Auari b All, 542 (1883). See also  Singh v, Mussty. Nowlukho Kon-
Katema Natchicr v, Rajal Moot-  neari 2 1,A, 263 (1875),

too Vijemya 9 Moo, L.A, 539 (1863): & Doorga LPersad,;Singl v. Doorgea
Bamalakshoni  dmwmal v, Sive-  Kowwars 4 Cal, 190 (p.c.) [1878)
wantha  Perumal  Sethuwrayar, 14 7 9 Moo, I.A. 588,

Moo ' T.A, 570 (l872); Doorga
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admitted to be that of general Hindu law prevalent in
that part of India, with snch qualifications only as flow
from the impartible character of the subject. Hence, if
the Zemindar, at the time of his death, and his nephews,
were members of an undivided Hindu family, and the
Zemindari, though impartible, was part of the common
family property, one of the nephews was entitled to suceeed

to it on the death of his nnele. If, on the other hand, the ‘

Zemindar at the time of his death was separate in estate
from his brother’s family, the Zemindari ought to have
passed to one of his widows and, failing his widows,
to a daughter or descendant of a daughter, preferably to
nephews ; following the course of snccession which the
law prescribes for separate estate. These propositions
are incontestible ; but Gouri Vallabha Taver’s widows
and daughters have advanced a third, which is one of the
principal matters in question in this appeal. It is, that
even if the last zemindar continued to be generally un-
divided in estate with his brother’s family, this zemindari
was his self-acquired and separate pmperty’ 7 The same
rule was laid down by their Lordships in the ecase of
Periasame v. Periasame.”

Impartibility of a Raj does not vender it inalienable
as a matter of law, Its inalienability depends npon
family custom which must be proved.” Or in other words,
inalienability, like impartibility, is a special independent
incident which lies outside the ordinary Hindn law and
can only attach to an impartible estate by family custom
and cannot be deduced from a theory of dormant co-
ownership.* Alienation by the propnetor of an impartible

Y Doorga, Pe 'euul .‘un”m ¥ 11(18 ?) Hee A)wnd Lull ;Sm_/h

Doorga Konwari, & Cal, 201, Ve Maharajo Govind Navain Deo
2 5 LAGL(I8T8): 8,001 Mad, 312, & Moo, 1A, 82 (1850),
® Vide Pectum Raj case ; Rajuh Y Nivasubramanio v, Krishnamn-

Udaya Aditye Deb v, Jadab Lal  mal 18 Man, 287 (1894) : Nitrpal
Aditya Deb 8 LA 248 (1881): 8.0, Singh v, Jui Singh 23 T. A 1837
8i0Cal, 109 (P 04 8. 0lan Call (1896) © 8.¢. 19 /ALl 1,

H, 0.5 (Jal 113 4 Shome Notes '

Inalienabi.
lity of an
Impartible
estate,
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Raj, which is inalienable by custom is valid if made for
legal mecessity; and his successor who takes the Raj by
right of survivorship is, under the Mitakshara Jaw, lable
fhr e debts . proved to have heen cont:acted for le«ml
necessity.!

Where, by virtue of a custom, an ancestral immoveable
property is not partible among the members of a joint
family governed by the Mitakshara, but descends from
the father to his eldest son, the father cannot alienate
snch property withont the concurrence of his son, unless
such alienation is justified by family necessity.” ‘

In Rani Sortaj Kuari’s case, the point for determi-
nation was whether a gift of certain villages by the
Rajah in favour of his younger wife, without the consent
of his son, was valid. The villages in question were a
part of the ancestral Raj, which was governed by the Mitak-
shara law in all other respects, except that, by custom, it
was impartible, and descendible to a single heir by the
rule of primogeniture. The Judicial Committee held that
in order to render the Rajah’s gift invalid, as made
without the consent of his son, it must be shewn that the
Rajah’s power of alienation was excluded by the ecustom
or by the nature of the tenmre. Their Lordships said that
“ the eldest son, where the Mitakshara law prevails, and
there is the custom of primogeniture, does wot lecome a co-
sharer with kis father tu the estate ; the inalienability of the
estate depends upon custom which must be proved, or it
may be in some cases upon the nature of the tenure.””

In the same case the Judicial Committee made certain

_ observations, with reference to the nature of the evidence

Uidopal  Prasad. Bhakal v, ® Per Siv Richard Couch in Rani

Raghunath Deb 32 Cal. 158 (e, 0 Sartaj Kuari v, Rawi Deoraj 15 1,

[1904], : A, 81 p. 65 (1887) ;. 8. €. 10 All
$ Rajah  Ram = Narvain  Singh = 272 seealso 18 B, L.R. 445 which

Pertum Sing? 11 BLLR, 397 ¢ 80, was followed in the above case,

20 W, R, 189 (1873),
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should be noticed. Their Lordships said : “The fact that
there is no evidence of a sale of any portion of the estate
is in the Plaintiff’s favour, but this is not sufficient. The
absence of evidence of an alienation withont any evidence
of facts which wounld make it probable that an alienation
would have been made, cannot be accepted as a proof of
a custorn of inalienability.”! Where the custom of inalien-
ability is established, any alienation hy the holder of an
impartible estate will be regarded as invalid.”

The prineiple laid down in  Rani Sartej Kuwari’s case
‘has _been followed in other provinces, and .this case has
become the leading cuse on the subject. In pursuance
of this ruling the Allahabad High Court in a later
case’ has held that if amongst Hindus, governed by
the law of the Mitakshara, a Raj happens to be imparti-
ble and governed by the rule of primogeniture, it does not
therefore follow that it is inalienable. The condition of
inalienability depends upon special custom or, in some
cases, upon the special tenure of the Raj, and must be

‘necessary to prove a custom of inalienability, which

clearly proved.

Prior to the year 1889, and as far back as 1822, a sevies
of decisions established a custom of inalienability of im-
partible estates in the Madras Presidency. But a departure
from these old decisions was first made in the case of
Beresford v. Ramasubba* In this case the holder of an
impartible zemindari, governed by the law of primogeniture,
and having a son executed a mining lease of the part of
the zemindari for a period of twenty years, The Madras
High Cowrt following the Surtaj Kuwari's case, held that
the lease was not invalid as against the grantor’s minor
son, and the person to whom the Court of Wards granted
certain mining rights on the same land. The learned

FlG YU 66, 8 Rup Singh . Pirbhu Navain
* Sivasubramnia  Naicker v,  Singh 20 All, 537 (1898).
Krighnammal 18 Mad, 287 (1801), 4 13 Mad, 197 (1889),

23
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Judges said they were bound by the decision of the Privy
Council and overruled the old decisions, which were based
“apon the conmstruction of Regulation XXV of 1802 and,
afterwards upon the rights of the members of an undivided
family under the Mitakshara law.” The Privy Council
in a very vecent case' has finally settled the point, holding

_that an impartible zemindari is not inalienable by Will or

otherwise by virtue only of its impartibility, and in the

absence of proof of some special family custom or tenure

attaching to the zemindari and having that effect. It

was contended before their Lordships that Serlaj Kuard's
case was not binding in the Madras Presidency and that

a long comrse of decisions had established a custom of

inalienability. ~ The Judicial Committee examined a

number of cases and after cavefully considering them held

that the ruling in Saerfaj Kuwari was applicable to the

zemindaris in the Presidency of Madras. '

In Venkata Narsimha Nadde v. Bhashyakarlu Naidu® the
Madras High Couwrt, following the Judicial Committee's
decision in the above case, has laid down that the sons of
the present holder of an impartible estate have no /Jocus
standi to question the acts of their father.

In provinces where the Bengal school prevails, a holder
of an ancestral impartible estate with descent by the rule
of primogenituve can, without, the consent of his sons, sell,
give or pledge the estate, and, by Will, prevent, alter or
affect their suceession to sueh property.

Where the impartibility of a Raj had its orvigin, not in
any custom, family or loeal, but in ‘the peculiar character
of the Raj itself, and which by its very nature was in-
divisible, the nature of the Raj would not exclude from

inheritance any persons of either sex, if without physical

VS Rejub Bao Venlbata Sweye 26 1AL 83 (1899) ¢ 8.0, 22 Mad,
Malipati Rama  Krishne  Rao 388 @ 8/ ¢, 80, W. N, 415,

Pakadur ¥ Court  of Wards .22 Mad. 538 (1899),
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or intellectual infirmity.' But where the right of succes-
sion to a Raj depends upon the custom which regulates
the devolution of the Raj, the true question as between
rival claimants is : Which of them is favoured by the custom
as known to the public functionaries of the district, as
recognized by the family itself of the late Rajah and as
established by precedents ?? '

On the question asto the extent to which property of
the nature of an impartible Rajisexcepted from the gene-
val law by a special rule of succession entitling the ddest
of the next of kin to take solely, it has been held that
such a usage does not interfere with the general rules of
succession further than to vest the possession and the en-
joyment of the corpus of the whole estate in a single
member of the family, subject to the legal incidents attached
to it as the hervitage of an undivided family. The unity
of the family right to the hevitage is not severed any
more than by the succession of coparceners to partible pro-
perty ; but the mode of its beneficial enjoyment is different.
Instead of several members of the family holding the pro-
perty in common, one takes it in its entirety, and the com-
mon law rights of others who would be coparceners of
partible property, are reduced to rights of survivorship to
the possession of the whole, dependent upon the same
contingeney as the rights of survivorship of coparceners
inter 32 to the undivided share of each ; and to a provision
for maintenance in lien of co-parcenary shares.®

The sound rule to lay down with respeet to undivided
or impartible ancestral property is, that all the members
of the family who, in the way pointed out, are entltled to
unity of possession and community of intevest, according
to the law of pamtwu, are co-lwux, mebpechvely of theu‘

U Weaharance  Heerananth Koo- 8 Svi Bajab  Yenumule Gavari-
eree . Baboo Burm Navain Singh devemma Gary v, Srvi Rajal. YVe-
15 W. R. 875 (1871) per Markby  niemuwle Raemdandora Garu 6 Mad.
g H. C. R 93 (1870).

3 Ihid,
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degrees of agnate relationship to cach other, and that on
the death of one of them leaving a widow and no near
“Sapindas” in the male line, the fammly heritage both
partible and impartible, passes to the survivors or survivor
to the exclusion of the widow.  But when her husbaud was

the last sovereign, the widow’s position as heir, relatively to

his othier undivided kinsmen, is similar to her position with
respect to his divided or self and s parately acquired
propert‘)‘-vl | {

The question whether an estate is subject to the ordi-
nary Hindu law of suceession, or descends according to the
rule of primogeniture must be decided in each case ac-
cording to the evidence given in it.? In determining the
right of suecession to an impartible estate the elags of
kindred from whom a single heir is to be selected should
be first ascertained, Next, it should be seen whether
family custom ov  KNeluchar discloses a special rule of
selection, and, in default of such custom, seniority of age
constitutes a title by descent to. impartible estate by
analogy to general Hindu Jlaw.?  When an impartible
property, governed by the Mitakshara, passes by survivor-
ship from one line to another, it devolves not necessarily
on the ecoparcener nearest in blood but on the nearver
coparcener of the senior line,*
ble, it is enjoyed in a different mode from that prescribed
by the ordinaty Hindu law; but the inheritance is to be
traced by the same mode, unless some further family custom
exists beyond the eustom of impartibility *

VT bidls
& Srimantu  Raje  Yerlagudda

\ Kacki  Yuva Rangappa Kolok-
ha, Thota Udayar v. Kaehi Kelyane

When an estate is imparti-

Malikarjune  vo Srimante Kejo
Yarlagedde Duvge 17 10X, 184
(1890).

& Subrananya Landya 'h aleh
Tulacar v, Siva. Swbramanya
Pilla 17 Mad, 316 (1894),

Bangappa Kallake Lhola Udaynr
24 Mad, 562 (1901).

b Matturaduganadba  dpcar .
Lerideani. 231 (A 128000, 137,
(1896),
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Whete, by the usage of the country and family of
partics claiming certain prerogatives and property, it was
customary that such should vest in the senior male of a
particular branch of the family, the court held that a
testamentary disposition in favour of any other member of
the family was void and of no effect.’ Where, in consequence
of a suit for partition of the entive family property, a
portion of the property is divided, bnt the remaining
portion is declaved impartible, the family rerrains undivided
in respect to the latter portion.’

The right of the eldest among the males to inherit real
estate or dignity is called Primogensture. This right was
not acknowledged by the Romans among whom sons and
daughters all shared equally the property of their parents.
In continental countries it exists in a modified form only, if
atall.’ Amongst Hindus in India suceession in consequence
of primogeniture seems Lo be the rule only in the case of
large zemindaris and  estates which partake of the nature
of principalities.* By the ancient custom of the family
an impartible zemindari may descend to the eldest son
only, other sons getting maintenance for life.® An
estate may not be a By nor a Polliam, yet a custom of

! Malosherry Kowilugom Hama
Wurma Rajal v. Moothoraial
Kowitagom Rama Wurne  Bajah
1 'Mad, Decis 509 (1825).

8 Mullikarjuna Prasedea, Naddu
v. Durga Prasadu Nwidw 17 Mad,
362 (1893),

P Byre and Lloyds Rights of
Primogenitu re and Suecession,

YVGaruradinvaje  Prasad. V.
Superundhroajo Prasad 23 All. 87
2.0, (1906); Bhujangrae v, Malo-
Jirar 5 Bom, H, CU R, 161 (1868).
Blawawi Ghulan v Deo Raj Kueorl

5 All. 542 (1888): 8¢ in PG, 15

LA BE(1887) 8. G, 1O ALl 272 4

Katma Natehier v | Rejak Mottoo
Vijaya Ruganadha Bodha 9 Moo,

LA, 539 (1883); Ramalakshmi
Ammal v, Nivapentha 14 Moo,
(LALB70 (1872) ;| Rajah. Yanu-

mala. Vinkayamah v, Rajal. Y, B.
Veankondora 13 Moo, I.A. 333
(I870) s Periusami v, Periasumni
5 LA, 61 (I878) 3 Thalkooy @ Tshri
Ningh v, Baldeo Singh 111, A,
135 p. 145 (1884),

8 Lael] Mouwnee Koowwwaree v, Rajak
Nemyenarvain, 68, D, Sel, Rep.
250/ (319) [1839) :  Thakoorai Chut-
turdharee | Singh v,  LThakoorai
Lelakdhecree  Sengh 6 8, D, Sel,

Primogeni-
ture,
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descent according to the law of primogeniture may exist
by Kulachar ov family custom.' But in the case of petty
~ Hindu family a custom of primogeniture ¢e. the eldest
son alone suceeeding to the estate and other sons being
entitled to maintenance only, cannot be supported.?  The
question  whether an estate is subject to the ordinary
Hindu law of suceession or descends according to the rule
of primogeniture, must be decided in ecach case accmdum
to the evidence given in it,?

By lineal primogeniture is meant a “continual descent
to the eldest member of the eldest branch in exelusion
of nearer members of younger bravehes,” Thllb, - the event
of an eldest son dying before his father, and leaving a
son, the latter, surviving his grandfather, shall succeed
to the prejudice of the other sons of the Rajah.* The
only alternative to lineal primogeniture is primogeniture
by proximity of degree and among those who are equal
in proximity the elder line is to be preferved.’

Rep. 260 (323)  [1839]; Lo | Das Mahapatra.32 Cal, 6 (1904) ;
Golab - Singh v, Beo  Qomrao . Yarlagedde . Malikeviena v, V. |
Singl NW.P, Decis. 205 (1859);  Durga 17 1. A, 134 (1890): 8, €. 13 |
Anund Lol Singh Deo vo Meha- Mad, 406, .
raja Dhivaj  Gurrood Nevayan ¥ Basvantrav  Kidingappa v
Deo. Bahaduwr 5 Moo, LA 83 Mantappa Kiddingappae 1 Bom,
(1850) : 8. ¢. in the Lower Cowt  H.C.R. App, 42 (1865).
6 8. Dy Bel. Rep. 282 (1840) S8 rimanty, Mallikayjun v. | Svis
Baboo  Beer Lertab Sahee v.  wmantu Durge 17 1A 134 (1890)
Maherajah Rajonder Pervtalb Suhee  Followed in  Kaoli Kaliy (yana £
12 Moo, X, AL 1 (1867) 5 Baboo  K.Jde Udiyar vi Kachi Y, R K,
Gunesh Dutt Singh Yo Malarajal 1y Udwyar 28 Mad, 508 (e, )
Moheshor Singh 6 Mooy 1, AL 164 [1905] @ 10 CLW.N.95 1 8. 0. 2 ¢ L
(180035 Nuw Pul  Single v Jwi (302300 ‘ :
Lal Singh 19 AN 1 (P ¢ [1806]). Y Ladl Munnee Koowwari | v.
Y Chowdhry Cliutaman . Singh Rajoh  Nemypenarain 68, D, Sel,
V. Mugst, Nowlukho Kowwari 2 Rep, 2550 (319y [1839]: Rawut
LA 263 (1875) : 8.0, 1 Cal, 153 = Upjun Singhe v, Aot € hunsian
24 W.R, 253 8.6 in H.C, 20 Singh 5 Moo. 1. A. 169 (1851).
W, R, 247 5 Rawut  Usjun. Siugle . Mehesh Chunder Dhal v.. Satru-
V. Rawut Ghuasiam Singli 5 Moo, . ghan  Dhal 29 1. A, 62 (1901) ;
I A, 169  (1851) ; Shyamanand 80,029 Cal, 313 ; 8.0 6 C.W.N, 459,
Das Mohapatra v., Rana Kanto > Muhammad  Twam Al Khan
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Among others the folowing may be mentioned as
the estates where primogeniture prevails :—Purgunnal
Palacon in  Chota Nagpore ;' Rungpur zemindari ;?
Purgunnah Raipur in Manbhoom ;*  Hatwa ;* Bettiah ;3
Zemindari of Koocheysur in Meerut ;*  Baswan family

of Jats in Alighur;" Dbalbhvom Estate ;*  Chiefship
of Tank in Dera Tsmail Khan;? in the district :of
Cuttack in Orissa ;'  Zemindari of Pachete.'  And the

following, where the rule of primogeniture hag not been

established :—Talook = Sunkia in Bhagulpove ;'

Talook

Majhouli in Bhagulpur ;'® Jhajpur in Meerut;'* Zemindari
1] o _l 2

in Mymensingh.'?

The term gadinashini employed in the N. W. Provinces
is used in the same sense as primogenitnre in Bengal or other

Vo Sardear Hussain Khan 2 ¢, W,
N. 737 s ¢, 26 Call 90 (. o
(1898). |

L Thakoorai Chutt urdheree
Singh . Thakoorai Telubdharee
Singh 6 8. D, Sel. Rep. 260 (325)
[1839].

* Mookund Deb Railwt v, Banee
Bissessuree 9 8, D, Decis 159
(1853).

8 Bajale Raghoonath Singh v.
Rajak Huwrpeihur  Singh 7 8. 1.
Sel, Rep. 146 (1843),

¢ Mentioned in 8 Sevestre 291
(1865) re Rajal Bajlristo Singh
Primogeniture prevails in  Hatwa
and Bettiah,

& Bam Nundan Single v. Mala-
vani. Janki  Kowr 29 1, A, 178
(1902): b0 7C. W. N, 87

¢ Rao  Golab  Singh ~v. Rao
Qomrao Singh N. W. P, Decis 205
(1859),

! Garurudhwajo Parshad
Single v, Saparandlowaje Pershead
Singh 27 1, A, 238 (1900) ; 23 All, .
371 5 C,W.N. 83,

v Bamakanta Das

S Mohesh. . Chunder . Dhal v,
Sutrughan Dhal 297, A, 62 (1901);
29 Cal. 843 : 6 C.W N, 459,

9 Sardar - Muhammad Afzal
Khan v, Neawal  Ghulen, Kasim
Khan 30 1, A, 190 (1903) :' 30

(Cal, 1402 8.C.W.N, 81.

O Shyamanund Das  Mahapatva
Mahapatra
32 Cal. 6 (1904),

Y Maharajak  Gurunarain Dev
Vo dnund Lal Singh 6 8. D, Sel,
Rep. 282 (1840).

¥ Musst. Sheo  Soondooree
Yo Pirthee ! Singh) 21 W. R, A, 9
(1872), ‘

B dmpit Nath | Chowdhry v
Gouri Nath Chowdhry 6 B, L, R,
232/ (P, 0.) [1870].

' Muhammad . Tsmail
Ve Blidayat-unnisse 3
(1881),

% Re Rajah  Rajhristo Singh 8

Khan

AL 728

Sevestre 201 (1865). Rajhishen
Stingl V.. Bawmjoy Burma
Mozoomdar, 1 Cal, 136 (P, @)

(1872).
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Provinces. Lord Hobhouse said: “The other vemark isa

snggestion that there is no necessary connection between
gadinashini and primogeniture. That may be so ;  but it
is impossible to read the evidence without seeing that the
witness on both sides treat the two as identical, or the
former as proving the latfer. Not a single question is
put to any witness who has affirmed or denied gadinashini

for the purpose of disconnecting it from primogeniture.

Tt is cloar that the Subordinate Judge had no suspicion
that the evidence applying to gadinashini could be taken
as not applying to primogeniture.  The first suggestion of
sich'a distinetion comes from the High Court. 'Their
Lovdships think that when the witnesses affirm or deny
gadinashini, they mean to affirm or deny primogeniture ;

and their constant identification of the two things show

how closely they are connected in the minds of the families
of that part of the country. The eustom of gadinaskini
has clearly an important bearing on that of primogeniture
though the connection between them may not be a neces-
sary one,’’! ! : _

In another very recent case which made reference to
the foregoing case, the Judicial Committee discussed the
oral evidence relating to the practice of gadinashind. From
{he statements of witnesses who deposed to the effect
that “by gadinashini the practice of one petson or the
oldest son succeeding to the whole estate and the other
sons getting maintenance” their Lordships gathered that
“oxpression of this kind shewed the identification in the
minds of witnesses of the right of sitting on the gadi
with suceession to the estate.””

In a claim to inheritance by a younger son a family
in which primogeniture is admitted to be the rule, the
Jourb requires convincing proof of the illegitimacy of the

U Nity Pal Stegh v.  Jai  Pal 2 (:"u.:'zn'a(lhﬂwhsja Prasad  v. %
Singl 23 1. A. 147 (1896) : 8. €. 19 parundlwaje Presad 23 AllL 87
7. A (e, ¢)) [1900].




WPARTIBITATY, 18%

- elder brother in order to set him aside. In the absence
of such proof, the claim of the younger was rejected.’

The eldest son who succeeds by virtue of the rule of
prlmogemture is the son who was born first by any of the
wives and not the first born son of the senior or first

- married wife.® In a Madras ease the High Court after care-
fully considering all the authorities and texts on the point
held that “as regards the right of sons by different wives

to inherit, whether in coparcenary or as sole heir (exeept
perhaps the son of the first wife) the priovity in point of
time of their mothers’ marriages has never been regarded
when the wives were equal in easte and rank, and that
the rule of primogeniture was and is the same in the
cage of sons by several wives of cqual caste and rank as
in the case of sons by one wife.”?

In Ramalakshmi Ammal v. Stvananiha Pm wimal  Selhis
rayar* the Judicial Committee laid down that the son of
a wife married subsequently was entitled to an impartible
zemindari in preference to the son of a wife married first,
as by Hindu law priovity of birth was not affected by the
prior marriage with the senior wife. If a party rely
upon a special custom of a family to take the succession
to the zemindari out of the ordinary Hindu law such
custom wmust be proved to be ancient and continuous.

In a later case the Judicial Committee following the
above ecase held that an elder-born son though of the
junior wife is entitled to succeed to the father’s estate
in preference to the younger-born son of the elder wife,?

' Mokund Deb Rackut v, Ranee latrav  Ghorpode 5 Bom. H. €,
Bissessurce 9 5, D. Decis. 159 R, 161 (1868).
{1853). Y Sivanananja Perumal  Sethu-
» Rajah Raghonath Singl v, vayar v, Mette Ramalinge Sethi-
Rajale wreelur Singh T8 D, 8el.  rayar 3 Mad. H, C. R. 75 (1865),

Rep. (126) 146 [1848).  Rawut Y14 Moo. L A 570 (1872) ;: s,
Urjun  Stngh v, Boww Ghunsiam 12 B, L. R. 396 s ¢. 17 W.R. 553,
Singl & Moo, L A, 169 (1851) ; °  ° Pedda Ramappe Neayanivary

Bhujangrav bin Davalatvary Ghors v, Bangari Seshamma Neyanivaru
pode  xo  Malojivap bin. Dava- 8 T.0A, 1 (1880): 8. 0, 2 Mad, 286,

24
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Sometlmes again, accozdmg to custom, an 1mpart1ble‘
estate descends to the cons according to ]momty in order
of mariage of their mothers. In a very recent case'
the vay Couneil, agreeing with the concurrent findings
of the lower conrts, held ﬂmt the custom was eﬁmbhshed
to the effect that the defendant was entitled to succeed
to an jmpartible estate (in the Madura district) in pre-
ference to his half-brother, the plaintiff, by reason of
his mother having been married prmr to the p]amtxﬁ 8,

~mother. The plaintiff in this case was senior in age

to the defendant, but born of a wife who was married
subsequent to the mother of the defendant. Further the

mother of the defendant was a daughter of a zemindar,

whereas the mother of the p]anmff was a dang}xter of
an ordinary ryot.

In the last Tipperah case the Privy Council })as
observed that the rule of “religious obligation and priovity
marks the brother of the whole blood as preferably heir
in succession to the estate of his Erother, over the bmﬂ]er
of the half-blood only.”

Where a Rajah succeeded to an impartible Raj as the
only legitimate son of the last holder and died without
leaving any male issue, it was held that his illegitimate
brother was entitled to succeed under the Mitakshara

by survivorship. This was in the district of Cuttack.?
il !

A female cannot inherit an impartible ancestral estate
belonging to a joint Hindu family governed by the
Mitakshara, where there are any male members of the
family whoare qualified to succeed ag heirs. This is
yule of law and not dependent on custom. A custom

Bee Jagdish Bahadur v, Sheo  Chunder. Thakeor 12 Moo I, A,
Pertab Singh 28 1. A, 100 (1901) 1 523 p. 541 (1869).
8. 0. 23 AlL 869, ¥ Rajab Jogendra Blupati Hurri
' Sundaralingaswani  Kamaya  Clundun  Mahapatva v,  Nityae
Nagh v. Ramaswamt Kamaya Nath - nund  Mansingh, 17 L. A, 128
26 1. A, b5 (1899). (1890) = s.¢. 18 Cal. 151,
8 Neelkisto Deb Burmono s, Beer
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modifying the law must be a custom toadmit females

and not a custom to exclude them.' The case in which

the above proposition was laid down was'approved of by

the Judicial Committee in Chowdhury Chintamun Singh v.

 Musst. Nowlukho Konwari® and their Lovdships in Rajak

Biup Singh v. Rane Baveni® said of it that it was correctly

decided and is a binding authority.”*

These cases no doubt establish that a female cannot

inherit an impartible ancestral estate, but there is no

inconsistency hbetween a custom of impartibility and the

right of females to inherit an impartible estate. The

S/u'mgmzya case’ has laid down that where an impartible

estate is o  self-acquired and a separate pwpm'by of

the holder and the latter dies without any male issue,

leaving a suwrviving daughter, the latter succeeds him

in plefu-en(-e to lns collateral heirs, The Privy Council

in the latest Befidah Raj case held that there was nob

sufficient evidence of a custom to exclude females from

inheritance affecting the Bettiah Raj. But their Lordships

in considering the evidence on the question whether by the

custom of this family females are excluded from inheritance:
observed thus i~ His (counsel’s) argument was that when.
once you admit a custom, as of impartibility, you are outside

the common law, and it lies npon those, who maintain any

particular right, as of females, to take by inheritance, to
prove it. The answer to this argument lies on the surface.

“Where a custom is proved to exist it supersedes the general

law, which, however, still regulates all outside the

Gourilant Chowdry 1.8, D, Bel,
Rep. 236 (316) [ 18081 e

} )[a.’emwni Hirg Nath Koer. v,
Baboo Bane Narayan Singh 9 B.L,

§ D S oy B e )
816,

T 20, A, 263 p. 270 (1873) 1 &, ¢,

24 W. R. 255,
$ 1L10AT49 palad (l8b4) b= J s
T AlL 1

L See Musst, Mabamaya Dibew

widows of Rajah  Zorawur Singh
Voo Koowwer  Pertu Singh 4,
8. D, 5el. Rep. 67 (18256) 3 Ranee
Hursoondres Dibbea v, Rajah

Bishewnath Séingl 3 8, Dy Décis,

3\}9 (1847).
& Beeldifrw 1b9‘
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custom.”  There is no mconsxstency between a custom of
impartibility and the right of females to inherit, as may
be iilustrated by’ the well known Shivagunge case and,
therefore, the general Jaw must prevail, unless it be proved
that the custom extends to the exclusion of females,”” It
may be noted that the Privy Council agresing with the High
Cowrt found that “the present Bettiah Raj must be taken to
have been the separate and self-acquired property of Bir
Kishore Singh, though with all the inecidents of the family
tenure of the old estate as an impartible Raj.”*

Properties purchased by the holder of an impartible
estate out of his savings of the estate, would be his self-
acquired estates and in the absence of any intention on his
part to incorporate them with the ancestral estate, their
succession will follow the course of succession prescubed
for separate estate.*

The term Babooana signifies certam allowances gra.nted
to the junior members of a family by way of maintenance
when the estate or Raj descends to the eldest male heir
according to the rule of primogeniture, The grant may
be a landed property or some money allowance. Where the
grant is a property in lieu of money-maintenance, it is
generally subject to the proprietary rights of the grantor
and to his ultimate claim as reversioner on the extinction of
the grantee’s descendants in the male line. The eldest son
who succeeds to the gadi or Raj assumes the title of Rajah
or Maharajah, and the younger male members are called
vither Baloos (as in Behar) or Zhakoors (as in Tipperah) or
Hakim, Konwar, Lals (as in Chota Nagpur) and so forth,
Hence it is called Babooana, According to the family
custom these younger members receive from the reigning
Rajah grants for their maintenance. They have no power

U Npolkisto - Deb - Burmono v, [1902} RO RO N B
Beerchunder  Lhatoor 12 Moo, * Thid 851,
1. AL 523, p. 542, (1869). L Srimits Boani Parbati Kot
2 Bam Nunden Singh s Junki  Debi v, Jagadis Chander Dbl
Koer 29 Cal. 828 p. 852 (v, o) 29 L0 A 82 py 98 (1901 ),
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to alwnate such grants buft to enjoy tlmn as lunw as tlu,y
livest

The question of the Baboamm grant by the Maharajah
of Durbhunga came up before tlm Privy Council in several
cases.”  In Malarajal Sir Rameshwar Singh = Bakadur v
Baboo Jibendar Singh it was decided that “Babooana”
lands ave alienable, subject to the proprietary right of the
grantor and to his ultimate claim as reversioner on the
extinetion of the grantee’s descendants in the main line.
In the last case, (Bamchunder Marwari v. Mudeshwar
Sing!a)'it has been further held that a son of the grantee
acquires an mtcrest in such a propu'ty at his (the grantee’s)
death.

In a suit for maintenance, the plaintiff, as one of the
_widows of the late Rajah of Gurh Kishenpershad in
Cuttack sued the defendant successor to her husband in
the Raj for maintenance by a money-pension according to
the usage of the family. The defendant admitted plainﬁﬂ" §
right to maintenance but pleaded that the family pensions
were not paid in money but by allotment of land, and that
the plaintiff had long heen in possession and enjoyment
of the same, Butas the defendant failed to prove the
allotment of lands, a mtmeyspeusion was decreed to the
plaintiff,?

The zemindari of Shivagunga is an estate of greab
value situate in the district of Madura in the Presidency
of Madras. The zemindari is said to bave been created
in the year 1730 by the then Nawab of the Carnatic in
favour of one Skasavarra on  the extinction of whose

.i‘MiJ’Al{TiBI o 189

! See Tipperal Kaj case, Hunsa- | 9.C, W, N, 1567 (1905) 800 92
pore Raj ease, Tirhoot Raj case,  Cal, 688 1 Lem Chundra Marweri
cte, Supra under Family Customs, Vo Mudestwnr Singlh 10 € W, N,

3 Baboo (Gonesh Dutt Singh v 978 (1906).

Maharvejeh Moleshir Singf 6 Moo, 8 Raju € Toundersibhiore v, Beobw
LA V6L at pp. 192, 1075 Mahwrajoly | Bishwoomslotes  Deye 129, Dy
Sie Bumeshwar Singh Bahadar vi o Deeis 196 (18506)

Baboo Jibeadar Singh Bahaduy
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lineal descendants in 1801, it was treated as an escheat
by the East India Company, which had then become pos-
sessed of the sovereign rights of the Nawab, and was
granted by the Madras Government to a person called
(among his many other names} Gowery Vallabha Taver. He
had an elder brother, by name Oya Taver, who predeceased
him, dying in 1815, Gowery Fallabka, who married seven
wives died on the 19th July, 1829, without male issue
but leaving three surviving widows, (of whom two were
childless and one was en ciene at the time of his death,
and afterwards gave birth to a daughter); several daughters
by his predeceased wives, a daughter’s son and three
nephews, sons of his elder brother, Oya Tuver.  Litigation
began in the year 1832, . e, shortly after the death of the
Gowery Vallabha, among the various members of his family,
and for a period of more than sixty years the title to
the zemindari of Shivagunga was the subject-matter
of decisions in various courts! The final decision of the
Privy Council in the case was given in the year 1896.

The decision reported in 9 Moo, I, A. 539 (1863) was
the earliest case before the Judicial Committee. Therein
it was held that the zemindari of Shivagunga was in the
nature of a Principality, impartible and capable of en-
joyment by only one member of the family ata time and
that it was the self~acquired properly of Gowery Vallabha
Laver, the Istemirars Zemindar. That it had devolved, at his
death without male issue and upon the subsequent death
of his widows, upen his only surviving daughter Katama
Natchiar in preference to collateral heirs,

U Ketama Natchiar v Lhe Raje
of 'Sk ivagungah 9 Moo, 1. A, 539
(1863), 8, ¢. 10 Sevestre 172 (a) :
8,0, on appenl from 8. D, A, at
Madras 7 Heyvestre 1121 5 Shivay-
nenee Levar v, Peviosand s 1A, 61
(1878) 8. ¢. 1 Mad. 812(P. €.y Poriw-
samd Vo Poriasems b IoA 6T (1878);
{ In both these cases and another

appeal a consolidatod Judgment wis
delivered by Sir James W, Colvile]
Followed 9 Moo L. ‘A, 539,  Mutta -
vaduganedhe Tevor v, Porigswmi
alias: Udayany Leowr 23 1, A, 138
(L838) 3 Mutta Vi buganeih o Levar

V. Dovusinge Joear 08 L, Ay 99
(1581),
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On Katama’s death her son claimed to be entitled in
preference to D, the son of Katama’s sister, the eldest
daughter of the Istimirari Zemindar. In the litigation which
ended in the year 1881 it was established that though the
zemindari was impartible, Kafamae took by inheritance a
limited estate in her father’s s property and, on her death, it
devolved not on her heir but on the heir of her father.'

- On D’s death, Katama's son preferred a fresh claim to
the zemindari, He maintained that the Istimirvari zemindar
was still the root of title and that he, being a grandson, was
entitled to succeed in preference to D’s son who was a
great grandson. The defendant (D’s son) maintained that
D acquired full and complete ownership and became a
fresh root of title, so that the property descended to
his son. Both the Courts below decided that the defen-

dant’s contention was' right and the Judicial Committee
" concurred in the same view.

In Muttuvaduganadha Tever v, Periasami® their Lordships
have held that an impartible estate, though it is by custom
enjoyed in a diffevent mode from that preseribed by the
ordinary Hindu law, yet devolves by inheritance according
to that law, unless the eontrolling custom applies specifically
to the modes of devolution and not merely to the mode of
enjoyment. There is no rule of law applicable to impartible
estates that inheritance once obstrueted isalways obstructed,
so that the root of title to an impartible estate is not the last
full owner but the last established owner. The reversionary
male heir who succeeds at the death of a daughter to the
full estate transmits it to his own heir, to the exclusion of

those claiming as nearer in succession to the daughter’s.

father,

The prineiple which the S/’zzz'agqmqa case established
was, that though, the zemindar was impartible, the danghter
took it for the ordinary Hindun woman’s estate, and “ihat

! Bee Mutta Vadugonadha Tevar (1881
V. Borasing. Levar, 8 1. A, 99 2937, A 128 (1896),

Where it does
not constitute
a separate ac-
quired estate,
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upon her death it devolved not on her heir, but on the heir

of her father! ' This case was cbserved uwpon and distin-
guished in Rajak Yanwmula Venkayamah v. Rajak Yonue
anlu Boockia Vankondora,? in which the subject of htlo'atmn
was a Mansubdari Talug held as Mansub, (4. e, on the
feudal condition of supplying a certain number of armed
peons to the  paramount Government) by a joint
Hindu family. By the custom of the family the Taluq
was impartible and descendible to a single heir. One of
the members of the family took forcible possession of
the Taluq and refused to pay the Zemindar's revenue.
He was ousted from possession by the Zemindar with
the aid of A, another member of the family, whom the
Zemindar recognized and put in possession and afterwards
entered into an agreement with him to pay the revenue.
There was no division of the family, It was held that no
forfeiture took place or new title acerued, so as to con-
stitute a separate acquired estatein A,

We have already referred to the: Hunsapore Raj under
Faiity Customs, and stated that it is an Impartible Raj and
its descent is subject to certain family custom and usage. As
a decision of the Privy Council pertaining to this Raj has
laid down a very important prineiple in regard to impartible
estates confiscated and restored by Government to the former
proprietor or his issue and heir, it is treated as a leading
case on the subject. The history of the case is as follows :—
In the year 1767, T, the reigning Rajah of Hunsapore,
having rebelled against the British Government, was expelled
by force of arms and the Raj was confiscated by Govern-
ment, who kept possession of the same for upwards of twenty
years, and ultimately, in 1790, granted the Raj to C,a
younger member of the family of F, on whom some years
afterwards the Government conferred the title of Rajah.
Now the question was whether the Raj, under the circum-

' Bee Muiturvaduganadha Yevar ? 13 Moo L A, 833 (1870),

Y. Perviasami, 28 1. A128 (1806),
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stanoes had c'hangefl its character as an 1mparmb]e estate.
The Judicial Committee held that although th3 zemindari
~ was to be treated as the self-acquhed estate of (J, yet, the

~grant being from the ruling power, it cavried, (in the
absence of evidence of the intention of the crr'mtors to the
contmry) the incidents of the family tenure as a Raj, as
the Government’s intention must be taken/to have been
to restore the estate as it existed before ﬂ‘m confiscation,
with no ehange other than that which a.ffﬂéted P and his
descendants. It was tot the creation of ,a new tenure but
0..1mp1y a change of tenant bv the ewzer(nqu of a Vis Major.
Beno'al Rerrula,tmn X1 of 1798 does affeet the succession by
ﬂpecml custom of a single male heir to a Ra,], or subject it
to the ordinary Hlndu law of suceession, The Judicial

Committee observed thus :—...There is no expres%d inten-

tion to alter the nature of the tenure.' The estate, whilst
it was in the hands of the company, had never been

broken up. The policy of the Decennial settlement was

to form a body of land-holders Ly ascertaining in whom
the zemindari interest in the soil actually was, and making
with those persons a permanent settlement of the Govern-
ment revenue so as to give theni greater fixity of tenure.

...In the absence of all evidence to the contrary, it must
be preswmned, that the settlement was made precisely as it
would have been made had the estate continued in the line
of Rajah P ; and, therefore, that the subject conferred on
Ch. was the old zemindari with all its incidents, excepting
al most, ite descendible quahty ”  As to the effect ‘of
‘restoration  this case has bLeen fo!lowed by the Judicial

(’omm:ttee in the Bettiah Raj case.”

\ .Baimu Beor Pertab Sahee V. Sahi Deo ~. The Government 22

Maharajal, Rajender Pertab S rl/m’
12 Moo, I, A. 1 p. 35 (1867) :

in Cal. High Court W.R. ("" B)
97 (1863).

2 Ram Nundun Siagh v, Janki
Koer 29 T, A, 178, (1902) & 8, ¢. 29
Cal, 828, See Lhalkur Kopilnauth

9 x

W. R, 17 (1874) 8. 0,08 B, Ly Ry
455 Rajah  Yamemule | Venkays
amah v, Bajah Yanumnle Boochia
Vankondora 13 Moo. 1. A. 383
(1870) 3. The Bast Indiw Co. ¥,
Camachee Boyo Sakibe 7 Moo, 1.
AAT6(1859): 8. 0.4 WL R, (P.O,) 42,

.L
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In the Nuzwid caset it was held that a zamindari created
by sunnad, in 1803 in accordance with Regulation XXV

‘of 1802 was a partible properly. Inwa recent case® it was

held that, with regard to a zemindar granted in 1803, the
onus was on ' the Zemindar to prove that his zemindari was

impartible. Both these cases have distinguished the

Hunsapore case. As we have noticed in that case
the transactioh was not so much ke crealion of a new
tenure, as the “,cﬁange of the tenant by the exercise of
a Vis major. In the Nuzvid case, the zemindari prior
to 1802, formec’i!_’, part of an ancient estate which was
indivisible and descendible to a single heir, and which
was a military Jagir held on the tenure of military serviee:
and in the nature of a Raj. The whole estate was resumed

. by the "British Gowvernment. for arrears of revenue. In

1802 the zemindari vas granted to a person by sunnad
and became a new \zemindari, which, upon the true con-
struction of the swrmadd, was not impartible or descendible
otherwise than according to the ordinary rule of Hindu
law. Inthe Merangi case, the zemindari was originally
held under military teﬁi\m‘e and continued to be held on
the same lenure after it had been incorporated in another
zemindari, and subsequently, by conquest, it again
became part of the Vizianagram Zemindari, which was
dismembered in 1795, In 1803 a permanent settlement
was made with the then Zemindar and a sunnad was granted
to him as prescribed by Regulation XXV of 1802. In 1827
the zemindari was sold in execution of a decree and bought
by Government, ’ :

The Government held it for some time and during
this time the Dewan of the former Zemindar rendered
some important service to the Government in capturing
some rebels and, as a reward, the Zemindar’'s men  begged

X Rajah Venkata Narsimha Appo » Zomindar of  Mevangi V. Sri
Bow Bahadur v. Rajal Narayye  Rajal Sotru ( Tharla Ramabhadra
Appa Row Bakadur 7 T, A, 38 . Raww, 181, A, 45, (1891); 8.0, 14
(1879), Mad, 237,
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that a new grant might be given to the son of the former
Zemindar, The grant was accordingly made in 1885
by a swnwad, Under the terms of the swanad there was no
intention of the Giovernment to create an impartible estate,
In view of the nature of grants and various dealings
with the estate, and in the absence of proof of any usage
of impartibility it is clear that the zemindari of Merangi
might have been im partibk before, but became “partibie
in a question of succession as it became also subject to the
disposition of the Zemindar by deed of transfer on sale or
gift of the whole or part of the property.”

An impartible zemindari, though forming part of the
family property had, by ancient custom, beon held and
enjoyed by the eldest male member in the direct line. At
the death of the last owner he left surviving him four sons
~ and an infant grandson (i.e., the son of the eldest son who
predeceased him). During the minority of that gvandson,
the four surviving song with the knowledge and consent of
their father executed swwnad by which they divided the
family property equally amongst themselves, the zemindari
going to the share of the grandson. It was held that the
sunnad amounted to an agreement by which the joint
family was divided. Consequently npon the death of the
grandson without issue his widow succeeded to his estate.

~ An estate which, according to the family custom of
the original proprietor, was descendible entire to the eldest
son, may become divisible when passing to another Hindu
family in which the practice of division exists. The custom
of succession by the eldest son obtained in the family of
the former owner is no bar to the division amongst the
heirs of the purchaser of the estate, in whose family the
ordinary rule of Hindu law prevails.®

' Vadrevw Ranganayakamma 3. 3 Gopal Das Sindh, Mown Date,
Vandrevw Butls Ramaiye 5 C, L Mokapatra v. Nurotum Sindh 1
R. 439 (p. ¢.) [1870]: 8,0, 3 Shome B, D. Sel, Rep, 198 (230) [1845] 1
90, #0180 DL Decis, 12,
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Where it appeared on evidence that the estate had n-:)t
invariably devolved entire on the chief heir, but had been
taken by the most competent and had heen occasionally
held by several heirs conjointly, the Court considered it to
be divisible among the heirs according to the Hindu law
of inheritance and decreed partition of the estate in opposi-
tion to the claim of one hen' to hold the same as an indivi-
sible estate.! '

Under sec. 8 of Act 1 of 1860 certain hsts were pre-
pared of Talugdars and grantees in Oudh. Of these lists,
list 2 was a list of “the Taqudaxs whose estates, accord-
ing to the custom of the family on and before the 13th
February, 1856, ordinarily devolved upon a single heir.”
The third list was 2 “list of Talugdars, not included in the
second of such lists, to whom sunnads or grants had been
or may have been given or made by the British Govern-
ment up to the date fixed for the closing of such lists, de-
claring that the succession to the estates comprised in
such swinads or grants should thereafter be regulated by
the rules of pri mogemﬁme. So, in 4ckal Ram v. Udai
Partab Addiya Dat Singh® the estate in question was entered
in the second list and consequently it was held that
although the estate was to descend to a single heir, it
was not to be considered as an estate passing according
to the rules of primogeniture. = Similarly in the case of
Thakwr Lshri Singh v. Baldeo Singh® the estate in dispute was
an impartible estate, but as the taluqdari had been entered
in list 2, and not in list 3, a rule of selection, and not
primogeniture, was the governing rule of the family, The

(1825). From the decree of the
Quddur Adawlut in this case an
appeal was preferred to the Judi-
cial Committee, but the ‘appeal
terminated in a HRozinamel being

U Gtirwurdharee Singl v Kulahol
Singh 4 . S.DiSel. Rep, 9 (12)
[1823]. This decision was con-
mmul on appeal by the Judicial
Committee. Bee 2 Moo, [, A,

844 (1810).

See also Rejuh Sooranany Vens
hatapetty Rao v, Rajah Sodranany
Ramachandra Rao, Mad, Decis, 405

filed by both parties.

1010 AL 61 (1888)

FA L AL 135 (1884) e, ¢ 10
Cal, 792,
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usa.ﬂ'e established by plescnptlon in the family was said

to be that, out of several soms, an able one had fo be
selected and nominated as taluqdar without reference to
seniority. This is something like tanistry, which prevailed
in Ireland and was abolished by James I.

Where an estate is placed in list 2, it descends to a
single heir, not necessarily by the rule of lineal primo-
geniture. 1t may be that the heir according to lineal
pumoo'emture is more remote in degree from thc ancestor
than other collaterals or other persons in the line of heirship.
1f so, degree prevails over the line according to the classifica-
tion under the Act ; though if two collaterals, or persons in
the line of heirship, are equal in degree, then, as the
property ean go to one, recourse must be had to the seni-
ority of line to find out which that one is.’

An 1mparb1ble estate taken by a son by heritage from
his father, is an asset for the payment of father's debts not
contracted for immoral or illegal purposes, and may be
attached and sold in execution of a decree for such
debts.?  Where debts ave proved to have been contracted
for legal necessity the successor to the impartible estate
takes it subject to that liability.*

In the case of Nackiappa Cheltir v. CIez»mayasamz
Nuaicher* the contest was whether the zanin is an asset for the
payment of the debts of the last holder, The question was
argued on the analogy of an impartible estate being
alienable, and therefore 1t was contended that the plaintiff's
debt on a promlssm y note could be recovered from the
zamin as an asset in the hands of the successor of the last
holder. In this case there was no issue tried as to whether

U Narindar  Bahadwr Singh v,  Bee  also Muttayan '/wtteru' v,
Aehal Baem 20 X, A, T (1898).  Sangili Vira Pandina Clinneatam-
See also Muhkammad Lmam Ali - bier 1, A, 128 (1882),
 Khar v. Husain Xhan 26 Cal, 81 * Gopal Prashad Bhakat v, Bajal
(P, 0.) [1898]: 8.c. 2 €, W, N. 787, Bibbya Singh Deb 9 C. W, N, 330

A Veera  Soorappw. Naygawi v,  (1904),
rappr Noidu 29 Mal, 481 (1906). £ 20 Mad 453 (1906),

Liability of
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the estate was impartible or not. Both the Judges, how-
ever, held that even if the estate should be shown to be
impartible, the gamin could not be looked on as an asset in
the hands of the successor for the payment of the debts
of the deceased holder.

Where the right of pumogemture exists in @ Mitaks
shara family, the son who takes the estate by descent by
virtue of that right does not become a co-sharver in the
estate and does not take by survivorship, and such an estate
is not, prinma fucie inalienable.  The son takes the estate
with the burden of the deeree obtained against the father
and is liable to be proceeded against in execation.'

A custom of impartibility must be strietly proved in
order to control the operation of the Hindu law of succession.
The fact that an estate has not been partitioned for six or
seven generations does not deprive the members of the
famlly to which it Jombly belongs of their right to partition.*

Ghatwali tenures are grants of lands situated on the
edge of the hilly country, and held on condition of guard-
ing the glats or passes, - Generally, a small quit-vent is
payable to the Zemindar, in addition to the service ren-
dered, and though the grant is not expressly hereditary,
and ghatwal removable for misconduct, it is the general
usage on the death of a faithful ghafwael to appoint his
son, if competent, or some other fit person in his iamlly
to suceeed to the office.® Glatwali tenures are in exise
tence in the districts of Bhagulpore, Bishenpore, Burdwan,
Bankura, Beerbhoom, Burrakur and other places in Behar,
Bengal and Sonthal Pergunnahs, ‘

‘Rumdw Marwart V. ./c].mL 5 Kustoorae Kumari v, Monoluy

Birojo Behari Singh 6 C. W, N, Do, W, R, 39, p. 41(1864) ; Muns
479 (1902), runjun Singh vo Bajal, Leetanund

2 Thakwr Dervyas Siagh v, Thas - Singh 8 Sevetre 830a (1865) @ 8 ¢,
kwr DariiSingh1 1A, 1(1873): 5,¢. 4 Rev. Judl. Pol, 461: 8. 0.8W,
19B. LR, 1658 ¢ 16 W, R, 142. R, 101,
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In some Zemindards and Putuess these tenures are of a
major, in others of a minor, character. Sometimes the
tenure of the great Zemindar himself seems to have been
originally of this character. More frequently, large
tenures consisting of several whole villages are held under
the Zemindar ; in other places, as in Bishenpore, the Sirdar
and superior G/afwal have small and specific portions of
land in different villages assigned for theiv maintenance.
These are of a nature analogous to the Chakeran assign-
ments of lands to village watchmen in other districts.’

The exact origin of each (hatwals tenure is generally
lostin the confusxon and obseurity of the troublous ages
which preceded British rule. But there can be no doubt
that these tenures have been in existence from a consider-
able period back and weve highly useful in those early days.
They were in cases of large tenures in the nature of semi-
military colonies, where a chief with his followers were settled
down in a part of the country so unsafe that it could not
be otherwise oceupied. It scems to have somctimes hap-
pened that when the country liable to be harried and
plundered by freebooters from the hille, was almost entire-
Iy reduced to jungle and desolation, ome of these semi-
military colonies was settled down under a grant to the
chief. And, not infrequently, Afghans, Rajpoots, and
others came from a distance on these terms, and settling
in the jungle lands, defended themselves and their neigh-
bours and brought the lands into cultivation,®

The Ghatwali tenuve differs from the common (hakeran
lands in two respects, first/y, that the land is not liable to
resumption at the diseretion of the land-holder, nor the
assessment to be raised beyond the established rate, and,
secondly, that although the grant is not expressly heredi-
tary and the Glalwal is removable for misconduet, it is the
general usage, on the death of a faithful Ghatwal, to

' Harrington's Analysis, Vol. 111, ? Vide 4 Rev, Judl, rol, 463,
510, | ‘ '
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appmnt his son, if competent, or some othel fit per&on in
his family to succeed to the office.'

Succession to a Glatwals tenuve is 1egu]ated by no
rule of Kulachar o¥ family eustom, nor by the Hindu law,
By the nature of the tenure, it descends undivided to the
eldest con to the exclusion of the others. A female is not
incapable of holding a Ghalwals tenure

The word d@scendants * in sec. 2, Bengal Regulatmn
XXIX of 1814, is not to be construed in its strictest mean-
ing. Tt should not be restricted to ‘issue of the body only’
but should mean the heirs generally. Therefore it may in-
clude a widow of the deceased, who may be one of his
heirs.®

In consequence of the peeuhar character of Ghatwaly
tenures as  deseribed in Regulation XXIX of 1814,
they are intended to be the exclusive property of the
ghatwal for the time being and not joint family pro-
perty

The right of succession to a Ghatwali tenure (Taluq
Khooria in the district of Bhagulpore) is in the eldest son
and his descendants and representatives.® In Beerbhoom
Ghatwali tenures are held in perpetuity and descend-
ible from generation to generation, subject to certain
conditions and obligations. They ave not divisible on
the death of a Olatwel among his heirs, but should
devolve entire on the eldest son or the next Gralwal’
A widow of the deceased Ghatwal, whose brothers had

U Ibids Bee also Regln, XXIX  wati Kumari, 22 Cal. 156 (1894).
of 1814 which defines the status L Ihid, i
of a Ghatwal, 8 Musst. Teetoo Koonwearia v. Swre

* Musst. Kustoora ]( eomare v, wan Singh 9, D, Decis 765 (1858).

Monotwr Doo W, R. 39 (1864) ; 8 Houvlall: | Singh v. Jovarwun
Doorge Persad Singh v, Doovge - Singh 65, D, Sel, Rep. 169 (204)
Konward, 4 Cal. 190 (».¢)) [18787 ;  [1837]. Referred to. in Raja Lilea-
Chhatradhari Singh v. Savaswati  wumd Single Bahadovr . The
Kumari 22 Cal. 156 (1894). Bengal Govt, 6 Moo, I A. 101 p.

¥ Ohhadradhari Singh ¥, Saras- 125 (18056),
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separated, succeeded to the Ghatwald tenure on the death
of her husband.'

Ghotwali tenures in Beerbhoom being not the private
property of the Glatwal, but land assigned by the State
in remuneration for specific public service, are not alienable
or attachable for personal debts,?

Under Sec. & Regulation X1V of 1819, the ghatwals of
Beerbhoom cannot alienate their tenuves. Their estates cans
not be void so long as they perform all the obligations of

‘service and pay rent to Government incident to their
tenure. Therefore, a perpetual sub-lease, granted dona fide
to a party by a ghatwal will be good not only during the
tenancy of the grantor, but aiter his decease, dmmo bhe
tenancy of his heirs.* ; .

Generally, when the pelfon mance of the service for which
the tenure was created ceases to be necessary, ov when the
ghatwal 1s dismissed for his neglect of duty, a zemindar in
whose estate the ghatwali land is included may resume
it4 But where an obligation of service continues, the
Zemindar is not competent to resume the land. Nor is the
Government competent to resume it. For, if the services
of the ghatwals are no longer necessary, the land will
lapse to the zemindar.® Such resumption is only possible
where the tenure is not held under a Sunnad conferring an
hereditary indefeasible right.®

L Ohhatradhari. Singl v, Sera- A Dakayet . Jagmolun. Stigh .

Cswati Kemari, 22 Cal, 156 (1894),

B Surtul Chunder Doy v, Blagut
Bharutchunder  Singh 9 8. D,
Deeis 900 (1858) 1 Pinederam Sein
Yo Deputy - Convmissioner of Sop-
that Pergunnehs 3 Wyman 124
(1867).

8 Lhe: Deputy | Commissioner, of
Beerbhoom v, Rungololl Deo 1 Hay
200 (1862): 8. ¢. 1 Marshal 117 : 8. ¢,
1 Ind, Jur, 34 ; Mukwrbhanweo Deo
v. Kostoora &Koonwaree 8 Bevestre
823 (1866).

%6

Bajak  Neelanund  Singh 13 8,0,
Deeis 1812 (1857).

¢ Raja Anundalal | Deo V.
Government 14 8, D, Docis Part 11,
1669 (1858 ).

§ Bajah . Leclamund  Singh v,

8§ Bevestre,  Part
o B WL R, 292 ;

Swrwan Singh,
1V, 311 (1866) : §
Swrwan Singh, 2 Ind, Jur. N, 8,
Vol, (II, 149 (1867) appln. for
rveview ; Reajal  Leelanund  Singlh
Vi Nussab Singh, 2 Wyman, Part I,
81 (1866) : 8. C. 6 W, R. 80 (1866) ;

Under tenuve.

Resumption
of & Ghatwali
tenure,



202 HINDU CUSTOMS.

A full Bench of the Calentta High Court held that
where a Ghatwali tenure was granted under a valid Sunnad
from a person representing the then Government in that
behalf, more than 100 years ago, and had been allowed to
change hands by descent or purchase, without question, the
zemindar was incompetent of his mere motion, without the
assent and against the will of the Government, to put an
end to the Ghatwali, to deprive the Ghatwals of the tenure
and to treat them as common trespassers.'

Where a zemindar compounded with Government for
money-payment in lien of police services which he was
bound to render through the Giatwals, and claimed ve-
sumption of their tenure held under a Swnnad which des-
cribed the tenurve as a Mulwrraree istemrarée (the word
Mukurraree vefers to fixity in vespeet of jumma, and the
word istemraree vefers to perpetuity in point of time,) at
a fixed juwmma, in compensation for services in guarding
the mountainouns country and passes, the Court held that
“ the eontract between the Plaintiff-zemindar and the
Glovernment being without authovity of the Legislature,
in no way affeets the stafus and rights of the Ghatwals,
The service being required, they are bound to perform
it,and by ecustom they hold the tenure subject to the
performance of it, No act of Government and the
zemindar can defeal the vights of Ghatwals, Their status
is indicated expressly by dstemrarce, perpetual in the
Sunnad.”?

The Privy Council has decided that the lands constitu-
ting the Gatwali tenures in Kharagpore in the district
of Bhagulpore are included in the permanent settlement
of that estate and covered by the jumma assessed upon it,

Mahahoob  Huossein v, Putasoo 8, 0. in the Privy Council 14 Moo,
Koomaree 10 W, R, 179 (1868). I A, 247 (1871),

Y Koolodeep Navain Singh v, ® Munrunjan Singl v Rajalk
Mahadeo Siegh B.1,R. Supp. Vol.  Ledlanund Singh 8 Sevestre 830u
559 (1866): 8. ¢, W, R.199. (', B,) ;  (1865).
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‘and they are not liable to resumption under clause 4, Sec. 8,
Regulation T of 1793, as included in allowances made to
zemindars for police purposes. In this case the Government
had claimed a right to resume or re-assess lands in the zemin-
dari of Kharagpore which were in the possession of vari-
ous Ghalwals who held them under Glalwali tenure trom
the zemindar.! Later on, in another case their Lordships
held in respect of these lands that a certain Ghalwals tenuve,
which had been created before the permanent settlement
ab a fixed rent, could not be determined by a zemindar
dispensing  with the Ghalwali services (which as between
him and Government were no longer required) so long as
the Ghatwals were willing and able to perform those ser-
vices. Certain other Glhatwali tenures which had been
created after the permanent settlement could not, under
Regulation XL1V of 1793, be cancelled by a purchaser at a
sale for arvears of Government revenue. In this case the
Government, having wrongly resumed certain Glatwali
lands were divected to refund mesne profits thereof, which
consisted of the rent paid by the Gatwals under a settle-
ment in force with them until the resumption was set
aside.” '

In a very recent case the Calcutta High Court held in
respect of a Ghalwaly tenure in the district of Bankura,
existing from before the grant of the Dewany to the Hast
India Company and deseending from father to son for many
generations upon payment of a quit-vent and the perfor-
mance of Galwali services, that the tenure was not
merely heritable but also permanent and the holder was
bound to perform the services ; that a tenure of this des-
cription conld not be determined or resumed on the ground
that the services were no longer necessary or had been dis-
pensed with.®

' Rujab Leclanwund Singh v, The  dur v Thakoor  Munoorunjan

Bengal . Government 7 Seyvestve | Singh 1. AL Sup. Vol 181 (1878),

1051 (18614). 3 Jogendre Nath Singh v Kuli
3 Rajak Leclanund Singh Bala-  Charan £oy 9 ¢ W. N, 663 (1905).
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An auction-purchaser of a zemindari at a sale for arrears
of Government revenue, cannot resume lands held under
a Ghatwale tenure, at a fixed rent created before the per-
manent settlement, on the ground that the services have
ceased to be performed by the Glatwal, and there was no
necessity for such service, if the Government refuse fto
renounce its claim to the performance of such Qlhatwali
services.! The Ghalwals are dependant Talugdars within the
meaning of Regulation VIII of 1793 and are protected from
euhaqcement of rent bycl. 1 of Sec. 1 of that Regulation.”

On a question as to whether the sale and transfer of a
Ghatwali tenure in the Kharagpore Aemmdam in the
district of Bhawulpow, in execution of a decree against
the Ghatwal, is invalid by veason of the tenure being in its
nature inalienable, the Judicial Committee have lheld, in
regard to a proved custom, that the Ghatwali is not inalien-
able but may be transferred by the Ghatwal or sold

in e\eeutmn of a decree against him, if such alienation is

assented to by the aemmdxr This power of alienation 1s
not limited to the life-interest of the (hatwal for the
time being but forms his right and title to the Glatwali.®
Their Lordships are of opinion that the Ghalwali tenures
ave vendered, by their origin and incidents, distinet in
some péwt.iculm',s from other inheritances, and to them the
law of Mitakshara, to its full extent, is not applicable.
Thus the rules of the Mitakshara yield to a well established
custom, though only to the extent of that custom.*

An Rajlishwar Deo v. Bunshidlur Marwari® it has
been held that after deduction of all necessary ount-goings
from the total rents due to a Ghatwal the residue, being

his own absolute property, may be attached in execution
LY

* Kooldeep  Navain  Singh  v.. Cali 251 (1577),

The Government 14 Moo, 1. A B Kali Pershad v, Anapd Roy
247 (1871), 15 Cal, 471 (». ©) [1878],
% See Leclanund Singl Bahadiur & Thid p. 481,

v Thakoor Munrungan  Singh 3 423 Cal. 873 (1896).
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of a personal decree against him. This case distinguished
Bally Dobey v. Gomi Deo, - and approved Kustoora Kumar:
v. Benoderam Sen.?

A Ghatwal is not competent to grant a lease in perpe-
tuity, and his successors are not bound to recognize such
an incumbrance.® Any presamption that there may be
against the right of a Ghatwal to granta Mokurraree lease,
cannot be held good against such leases when granted in
good faith for the clea.mnce of jungle.*

The dismissal of a Ghulwal will carry with it the for-
feiture of his tenure.’ Where a Glatwal becomes in®

capable of personally perfmmmu- the services and a
deputy is appointed to act in his behalf, (conformably
with the terms of the Sunuad or with the usage), by the
Magistrate, the incapacity on the part of the deputy to
discharge adequately the duties incidental to the office
will not operate as a forfeiture of the appointment of the
principal.  Where, therefore, during the lifetime of a
Ghatwal, his son, who was appointed deputy, was dismissed,
16, was beld that the dismissal of the son did not amount
to the dismissal of the father. And that after the father’s
death the son was entitled to succeed although during his
father’s life-time he had been dismissed while acting as
the deputy of his father.®

- With reference to Jugir Chakeran lands, granted by
Sunnads vent-free anterior to the Decennial Settlement,
for the performance of certain services, which though now
obsolete, might again be required to be pufonmed the
Judicial Committee held that the Swanads created a
()/ alkeran or service tenure, not affected by Sec. 41 of Bengal

! 9 Cal, 388 (1882), :‘nm//cn Oal, 710 (1878). See dl°10

2 4'W, R. Misc. Rule 5, Mororvnjun Singh v Rajal Leela-

8 Grant v, Bungsher Deo 151V, wwnd Singh 8 Sevestre 830a per
R. 38 (1871), Kemp J,

Y Davics v, Debee | Malton 18 ! Jogendra Nuth Singh v, Kali

Wi R, 876 (1872). Charan Roy 900 W, NI 663

¥ Wle Sevy. of State v, Poran . (1905),

Forfeiture of
Ghatwaeli
lands,

Jugir (hake-
ran lands,
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Regulation VIIL of 1798, were pro servililis impensis el
cmpendiendis, part] y as a reward for past, and partly as an
inducement for future, services; and that the grantees,
though liable to forfeit the lands, if they wilfully failed in
the performance of the duties imposed by the Sunnads, weve
not liable to have such lands resumed, on the ground that
there was no longer occasion for the performance of the
particular service required. As it was a tenure created before,
and subsisting at the time of the Decennial Settlement, and
then held rent-free, the presumption was that the lands
weve treated as Lafkhraj and the Jagir was within the excep-
tion of Sec. 26 Act I of 1845. The onus was upon the
anction-purchaser who sought to dispossess or to rack-rent
the grantees under the Suanads, to make out a clear title
for resumption.'

Chaberan lands are lands set apart and appropriated as a
remuneration for services by village watchmen and zemin-
dari “paiks.”’ At the decennial settlement these service-
Jands were not included in the agsessment on which the
settlement was based.  As before settlement they were ap-
propriated to particular purposes so they remained after
the settlement. Burdened with these charges, these service-
lands were declared to be the property of the zemindar.
"Though in the case of zemindari “paiks,” the zemindar can,
at his pleasure, resume the lands, in that of the village
watchmen he cannot. While the public service required
them they must remain appropriated to these pur-
poses.” In a certain case the plaintiff contended that the
lands in question were “gram sarunjams chakeran’” and
upon the cesser of services he was entitled to take posses-
gion of them., The Collector asserted that the lands
were  Tannakdari ov Chowkidare  Chakeran  and  as
such were not resumable while the holder of the lands

U Alewander Johw o Forbes: v, 3 Joy  Kissew Mookerjee . Lhe
Meer Mahomed Luquecy 13 Moo, 1, Colleetor | of - Lt Burdwan, 1
A, 438 (1878), ; Sevestre 11563 (1860).
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continued to perform the police service. The Sudder Court,
by a majority, affirmed the decree of the Zillah Court,
which was in favour of the Collector-defendant, The

Privy Council, too, aflivmed it on appeal on 5th May, 1864,

holding that <the lands in question are to be considered
as appropriated to the maintenance of a Chowkidar or
village watchman in the falug, and that the right of
appointing such officer belongs to the Zalugdar, and that
. such officer is liable to the performance of such services
to the Zalugdar as, by usage in the zemindari of
Burdwan, Chowkidars have been aceustomed to render to
the Zemindar” Whether or not it is competent to the
zemindar on providing an equivalent in money to resume
the Chowhkidari Chalkeran. lands within  his estate was a
question not then before the Court, the plaintiff asserting
his right to resnme withent providing any equivalent. -

A Polham is explained in William's Glossary to be

“a tract of country subject to a petty chieftain.” A

Polligar is described as having been originally a petty
chieftain oceupying usually tracts of hill or forest, subject
to pay tribute and service to the paramount state, but
seldom paying either, and ~more or less independent ;
but as having, at present, since the sabjugation of ‘the

country by tlm Fast India (’ompauy, become a peaceable.

landholder,

A Polliam isin the nature of a Ra;; 3.1t may belonw 1o
an undivided f:'a,mlly, but 1t is not the subject of parti-
tion ; it can beheld by only one member of the family
at a time, who is styled the Polligar, the other members
of the family being entitled to a maintcmnée or allow-
ance out of the estate.’

The decisions in &, Subba Chetly v. Masti Inmadi Ram
and 0. Arbuthnott v. 00[0!1)9@)])0 Cletty* treated the j;ollmuzs

! Ihid, 66 at pp, 85, 86 (1861).
3 Navagunty  Lutehmedavamah 98 Mad, H. C.R. 803 (1867).
Y. Vengama Naidoo ) Moo, I. A, 45 Mad., H. 0. R, 303 (1870).

Polliam,

|
i
|
|
1
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only as life estates and the judgment in Chanks Counden v.
Venkataramanier® states that such was then the generally
received theory, This was probably true under the Hindu
and Mahomedan Governmeunts in the case of those
zemindars or polligars who were only Revenue or Police
Officers before custom rendered their estates herveditary.?

An impartible Polliam governed by the rule of primo-
geniture, though possessed exclusively by one of the
members of the family, is the joint property of the
family and, in the event of death, passes by survivorship.
‘When, on the death of a polligar, the right of exclusive
possession passes from one line of descent to another, it
devolves, in the absence of proof of special custom of
descent, upon the nearest coparcener in the senior line, and
not necessarily on the coparcener nearest in blood.?

In asuit for partition of a Polfdem in the Madura
district, it appeared that the Pelliam had been held on
military tenure since the sixteenth century and that it had
never been partitioned, and that the custom of impartibility
obtained in a large number of similar Polfiams in the
same district ; on enquiries from the members of the
zemindars’ family and other persons connected with the
zemindari it was elicited that they understood the estate
to be impartible and that it descended to a single
heiv. It was held that the FPolliam was impartible and
the plaintiff was entitled to maintenance.*

In this case it was further held that certain “pannai”’
lands within the limits of the zemindari, which have been

U5 Mad., H. C. B 208, 211,

3 Nucliappu Chettier v. Clin-
qmyamm'l Nuwicker, 29 Mad, 453 p.
455 (1906).

3 Narganti | Achammagarn v,
Venhatachalapati  Neyanivarw 4
Mad, 250 (1880); Kacli Ywuva

Rangappa Kalakha Thole Udayar

v. Kueht Kalyona Rangappa Kal

laka Thola Udugar 24 Mad, 563
(1901) ;' Kachi Koliyana Rungap-

pa  Kalakke Thola Udayar v,

Kaechi Ywea  Rangappe  Kalaklo
Thola  Udayar 28 Mad, 508 (P, 0.)
(1908); s. . 10 0. W, N, 95 ¢ 8. ¢, 2
Ot J0 231,

N Lakshnmipathi v, Kendasami 16
Mad. 84 (1892), ‘
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recognized and dealt with as part and parcel of the zemin-
dau, were impartible,

The rule of succession applicable toa Pollinm is that
of Dayadi-pattam, according to which the petson entitled
to succeed on the death of polligar is the senior in age of
his dayadis, descended from one of those who owrma}ly
formed the joint family and were founders of different
lines ir the family, The polligar for the time being

has a proprietary right in the estate and is not a manager

merely. Where the holder of the impartible Polliam
transferred his estate to his wife by a deed of gift and
the transferor had at that time living besides his own son
numerous dayadis, it was held that the custom of inalien-
ability was established and that the gift in. question was
accordingly invalid as against the dayadis.' -

An impartible Polliaput ox Polliam held by one member
of the family descends on a single heir as an ancestral
estate the rlght to which vests, on the last holder’s death
without issue, in the hext collateral male heir of the wn-
divided family in preferenee to the widow of che deceased.?

As to the succession to a Pelliam according to priovity
of birth, see Pedda Bamappa = Naganivarw v. Bangari
Seshamma Nayainvaru,® ov priovity of marviage of the mother,
see Sandaralin  Goswami  Kamaya Neagk v. Ramaswani

Kamaya Nait*

The acceptance of a Suanad in common form under
Madras Regulation XXV of 1802, does not, of itself and
apart from other circumstances, avail to alter the sueces-
sion to an hereditary estate. Thus in the case of “Udayar-
pala me” it was found that the estate of the Udaipur Polli-
gars was in its origin impartlblo, and after cession of the

v Sivasubramania o Newieker v, v, Salukai Tover alins 0]/‘3/(1 Lovar
Krishnammol 18 Mad, 287 (1894). § Mad. Hi . R 157 (1875).

Sartaj Koevi 10 ANl 872 dis- V81 A, [(1880)
tinguished. : 126 T. A. 55 (1899).

8 Pareyasami alias Kollai Tevar

R

Dayadi-pat-
tanm,

A Sunnad
under Madras
Reg. XXV,

1802 and its i)

effect on herce
ditary estate,
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Carnatic to the Company was, for political reasons, ¢ir-
cumseribed in extent and was converted into a zemindari
which was granted and accepted as equivalent in value
to the ancient Polliam. 1t was held that the character of
impartibility was not changed and the zemindari must be
regarded as impartible and descendible accordihg to the
rules of primogeuniture.'

Jagirs are tenures common under the Mahomedan
Government, in which the public revenues of a given tract
of land were made over to a servant of the State, together
with the powers requisite to enable him to collect and appro-
priate such revenue, and administer the general government
of the district. Saraujams ave temporary assignments of
revenue from villages or lands for the support of troops or
for personal service, usually for the life of the grantee ; also
grants made to persons appointed to civil offices of the
State to enable them to maintain their dignity. They
were neither transferable nor hereditary, and were held at
the pleasure of the Sovereign.®

Colonel Etheridge in the Preface to the List of Saran-
jams published in 1874 speaks of these two terms thus :—
« Under the Mahomedan dynasty such holdings were known
as jagir, under the Mahratta rule as saranjam. If any
original distinctive feature marked the tenure of jagir
and saramjam, it ceased to exist during the Mahratta
Empive ; for, at the period of the introduction of the
British Government, there was no practical difference
between a jagirdar and a saravjamdar, either in the Deccan
or Southern Malratta country. The terms jagir and

' Kaclia K, R K. 1, Udayar ¥, 8 Ramchandra. Mantri v, Vers
Kaoli ¥, R, KT, Udayar 28 Mad.  katarao, 6 Bom. 598 at p. 604 et
508 {p.c.) (1905 : 8. ¢, 10 C. W.N,  seq. See other authorities cited
95+ 8,0.2C L, J 231, therein.  Bee also Steele on Law

3 Prof ;  Wilson's  @lossary. . and Custom p. 207,
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saranjam ave convertible terms in these districts. The
latter is now almost universally adopted. These holdings,
being of a political ‘character, were not transferable, nor
necessarily hereditary, but, as a rule, were held at the plea-
sure of the sovereign. On succession a rararane was
fevied. When of a personal nature, they were termed
Zat Saraijam, when for the maintenance of troops Fonj
Saranjam. ; ~
Colonel Etheridge’s observation that jagirs were not
necessavily hereditary, was taken exception to by Melvill J.,
as not being correct.? The Judicial Committee in Gulabdas
Jagjivandas v. the Collector of Surat,? said that a jagir must
be taken, préma facie, to be an estate only for life, although
it may possibly be o'ranted in such terms as to make it

It

hereditary.
In the Fifth Report of the Select Committee on Indian

affairs (p. 86, it was said : “ With regard to the jagurs
granted by Mahomedans either as marks of favour or as
rewards for public service, they, generally, if not always,
reverted to the state on the decease of the grantee, unless
continued to his heir under a new Swunad ; for, the aliena-
tion in perpetuity of the rights of Goovernment in the soil
was inconsistent with the established policy of the Maho-
medans, from which they deviated only in the case of
endowments to the religious establishments and office of
public duty, and in some rare instances of grants to holy
men and celebrated scholars,’*

Westropp C. J., in Krishnarav Ganesk v. Raugrav®
said “Sanadi grants in Inam, Saranjam, Jagir, Wazifa,
Wakf, Devasthan, - and Sevasthan, are, ' generally
speaking, more properly described as alienations of the
royal share in the produce of land 2. ¢., of land revenue,

w1 Cited in 6 Bom. p. 603 (1882), v. Fenkatrao G Bom,
6 Bom., 603, (1882}, »
* 3 Bom, 186 (18787, (PR W S VR 3 I RO LR ek DRI R
¢ Qited in Bamehandra  Mantri  (1867).

598 p. 604

L
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than grants of land although, in papular parlance, they
. are oecus:onmlly so-called.” His Lordship repeated almost
the ‘same observation in Ravji  Naragan  Mandlik v.
Dadaji Bapuji  Desai.t . In fact this observation has
h-equmt.lv been quoted and the principle involved i it was
approved.® |
In the case of Iz’a.wdmiuhrr J[(mtn" their Lmdmhnps, atter
very Lalefully considering  various ~authorities, held that
agrant in jagir or saranjam is very narely a grant of the
soil, and the burden of proving that it is in any particular
case 2 graut of the soil lies very he.wﬂy upon the part}
alleging it. : .
Renm'dmcr the lmpm'hblhty wof o saranjam, tlm m]e
stated by Colonel Ltheridge is in accordance with  the
orders conveyed in a despatch from the Court of Directors
No: 27, dated the 12th = Deeember, 1855.  In para. 20 of
that despatch they say ¢ We agree with you that saranjams
should not be subdivided but that the holders should be
- vequived to make a suitable provision for their youngest
brothers.” A jagir, to which service is attached, 1s
certainly not divisible, but descends to the eldest son.*
An Ramchandra Mantri v. Venkatarao the Court observed
that the Saranjum was originally given for the md.mtenance
of a body of horse, and was therefore in its inception
a Jagir ‘held for service.  But independently of (his,
and of any Government rule, the same principle would
probably be applied to all  Saranjoms on the ground stated

by Mr. Mayne (Hindu Law, s.'393, that ' an estate which

has been allotted by Government to a man of rank, is
indivisible, il(s otherwise the purpose of the grant would be
frustrated.”® - 16 may therefore be said tlmt a saranyam s
1mpartible and (lcvc)lves entire on the eldest son and, on the

1.1 Boni, 5238 ( 1875). 8 6 Bom. 598 (1882). i o
S Voman - Jeenardan Joshi v, ' Vide 6 Bowm, p. 613,

the Collector. of  Thawe § Bomg "6 Bom. 598 p. 613,

H, C. R. A, C. J, 191 (1869). : ; e




iMpARTtBILITY, L 2k8

death of the latter, descends to his son in pvefucnce to lus
surviving brother.! - -

It is for the Government to detu'mme how saranjams
ave to be held and inhevited and in cases where the eivil
courts have jurisdiction over claims relating to saranjans
in consequence of the applicability of the Pension Act
XXTI of 1871 or otherwise, they would be bound to
determine such claims acwrdmw to the rules, general or
special, laid down by the Brmsh Government. - In. the
absence of such rvules, the courts would be guided by the
law applicable to mlpa,rtxble property.”

Suranjains ave prime. facte impartible, the holders there-
of being required to make a suitable provision for their
younger brothers. Where, however, it appeared that - the
members of a family had treated saranjams as partible over
a long period of years and had dealt with them as such in
effecting partitions of the entire family estate,which consisted
both of incomes and seran jams, it was held that the
saranjams were either originally partible or had become so
by family usage.® Ina suit by a junior member of an un-
divided Hindu family for division of a saranjum and n(')th‘er
family property, the eldest member contended that the
Saranjam was imfmrtib and that in any case he was entitlcd
to retain certain sums in his capacity as the eldest represen-
tative of the family for the performance of certain offices.
The cowrt held that the right of waditki (eldership) had not
lost its original character of impartibility and that it
was impartible and transmissible to the eldést x'éi'u"esén‘té.-
tive of the family.* L ’

As a saranjam is ovdinarily zmparhhle, if it is resumed
by the British Government and in substitution thereof
a political  pension is granted, the latter: also "becomes

Y Bee 6 Boni, 508, and Nerayan  katarao Bom, 508 (1882),

Juggannath  Dikshit v, Vasudeo Y Madhevrav Manokar v, Abnin-

Vishnuw Dikshog 15 Bowy, 247 (1890).  rum Keshawv, 15 Bom, 519 (1890).
* Ramchandra  Mantri v, Fen- 4 Thid, i
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impartible and is protected from the process of the
civil court by Sec. 11 of the Pension Act (XXIII of
1871).!

In Nilmoue Singh Deo v. Bakranath Singh,® the Privy
Council without deciding whether the jagdr in question
was a Ghatwals tenure or not, held that its nature had not
been altered by the permanent settlement, after which
the services due by the Jagirdars vemained as before,
public services, and contioued due to the Government.
The jagir, though hereditary, was not subject to the
ordinary rules of inheritance according to the Hindu or
Mahomedan law, but was held upon the condition of ap-
proval of the heir by the Government. Thevefore either divi-
sion of the jayir upon the death of the holder or aliena-
tion during his life was precluded. And consequently the
jagir makal was not liable to attachment and sale in
exceution of a decree against the father and predecessor
in state of a jagirdar so approved, as assets by descent
in the possession of the latter,®

Mr, Steele in his Law and Custom says the following
about duam grants :—“Inams were given under the late
Government from personal favour to Chieftains, Mootus-
uddies, Sastrees, Josees, Physiciang, Brahman priests and
devotees, Gosains and Mendicants, Sahookars, dancing girls,
arfisans, sons-in-law, friends, dependants, &c. The subjects
of inam grants are the Sirkar revenues, or portions of them
(as the different Umuls of Mokassa, Babtee &e.) due from
villages, and Government land, formerly subject to the
discretionary levy of Nuzzurs on alienation, &c. These
grants were hereditary, and generally freehold, All the
Sovereign princes and great chiefs gave dnams out of their
own territories, and generally obtained the confirmation of

Y Ramehandva Sakharam Vagl 8 Rujah - Leclanund  Singh  ¥.
v. Sakharam Gopal Vagh 2 Bow,  the Goot, 6 Moo, I. A, 10k which
346 (1877). ' was followed i the above cass,

* 19 (al, 187 (v, c.) (1882).
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the supreme au'tlior,ity.”‘ Whether ¢nam lands ave snbject
to partition formed the subject-matter of decision in Gopal
Hari Joshi Rasvelar v, Ramakant Ranganath Joshi Rairikar.
In this case the plaintiff sued for partition of an ordinary
snam village and of a cash balance payable by Government
out of the revenue of another village. Admittedly the
plaintiff was entitled to a one-fitth share. His claim
was resisted on the ground that one particular branch
was entitled to manage the village and to receive the
cash allowance on behalf of all the co-sharers, and distri-
bute the profits and the cash allowance amongst them
in proportion of their respective shares, and that the

plaintiff was therefore not entitled to partition. It was held

that such nam land and allowance was Nable to partition
at the snit of a co-sharer, except when it was held on
saranjam or other impartible tenure, or where the terms
of the original grant impose a condition upon its enjoyment
that the management shall rest with a particular branch
of the family of the grantee; and possibly a long-
continued practice from which a family custom may be
inferred, may operate to bring about the same result.

- Tn a suit for partition of {nam land, the onus of prov-
ing impartibility lay on the holder of the dnam. Neither
the terms of the grant, nor the subsequent orders of the
ruling power, nor any proved custom, as in this case was
sufficient to discharge it.°>

Vatan lands* arve ovdinarily impartible and the holders
of them have to perform certain duties. A cessation of
the performance of the duties of the office of a Fatan,

3 Bee Bteele's Law and Custom p. ! Vatans have been défined in s,
206s 4., Act TIT of 1874. Amongst the
# 21 Bomn 458 (1896). Martattas, it bas come to import

¥ Vinayak Weaman Joshi Raya- any heveditary estate, office, pri-
rikar v. Gopal Hari Joshi Ruya-  yilege, property or means of subs
mikar 80 I A, 77 (1908): 8, ©, 27  sistence, a . patrimony-—Wilson's
Bom, 353, Glossary, ; g

Vatan lands,
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even though sanctioned by Government, will not alter the
nature of the estate and make it partible.' )
In the case of Advishappa v. Gurushidappa® the ques-
tion was whether a deshghat vatan or property attached to
the office of a Desai® was impartible or not,  The Privy
Council, conenrring with the High Conrt, held that property
appenfa.mmg to the office of desai was not to be assumed
prima_facie to be impartible.  The burden of proving
impartibility lay upon the desed ; and on his failing to
prove a special {enure, or a family or district or local
custom to that effeet, the ordinary law of sueccession
applied.
A Full Bench of the Bombay Hm‘h Court has laid
down that service vafan lands become alienable when
the services are abolished, except in - cases where there
is a concurrent family eustom operating similarly to keep
the walan estale together. Such a eustom may continue
and may singly bind the hands of the successive holders
of the property after the former restriction has failed or
‘been removed. The abolition of the public duty does not
alter the nature of the estate. If the family custom for-

- bids, alienation beyond the life-time of the alienor, the

custom will operate equally after the patrimony has
‘ceased to be a vatam, as before. Where, however, such a
‘concurrent - custom does not affect an estate, then, when it
is freed from its connection with the publie office, the reason

arising from that connection for the preservation of the

N Savitiave ve o Anandrae ) 12
Bom, H. C. R, 224 (1875} ; Lbudhe-
bai v, Anantrav Blagrant Dish-
pande 9 Bom, 198 (¥, ) [1885] ;
Ramrao Lrimbalk  Desh pande v,
Yeshavantrao  Madhabrao Desh-
_pande, 10 Bom. 827 (1885),

71, A, 162 (1880): 8. 0, 4 Boni,
1 st QLR 80 R
Shome, 206,

)
i §

# The Superintendent or rler of
a Pargana or Provinee, the princi-
pal revewue oficer of @ district,
under the native Government, The
office was hereditary and frequently
recompensed by ovants of ].fmd; 80
that the Desai often beeame a kind
af petty  ohief in the . South of
India—Wilson’s Glossary,
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estate necessarily fails, and the lands become subject to
the ordinavy law of descent and dmposal i

Majumdari T atans are a kind of service vatans, and the
Government has no power to resume them, where it
dispenses with the performance of services in respect of
them, if the holders of such vatans are ready and willing
to perform such services. The Law in the Bomba‘y
Presidency recognizes the right of females to hold majumdar:
vatans, males being appointed by them to perform the
serviece.? !

Where in a family of a deshpande valandar, there had
been the practice, extending over a century and a balf
without interruption or dispute of any kind whatever,
to leave the performance of the services of the watan
and the bulk of the property in the hands of the elder

~ branch, and to provide the younger branches with main-
tenance only ; it was held that such practice, being more
probably duein its origin to a family or local usage than to
a mere arrangement detelmnmble at the will of any mem-
bers of the family, ought to be recognized and acted upon
as a legal and valid custom.® The holder of an hereditary
office, snwh as a Desipande Vatan, cannot create an here.
dltary deputy. The appointment of a deputy made by a
particular incumbent eannot extend beyond the life of such
incumbent.*

In Bhaw v, Ramcfmmhwmo‘ the point referred to the Full
Bench was whether lands of a service vatan become alienable
when the services are abolished. It should be remembered
that by the Gordon Settlement, services appertaining to
a vatan had been oommuted but that did not convert

Y Radhabai v, ,lumn*mr If/m,r/- HO B, 202 (1868).
rant Deshpande 9 Bom, 198 (1, ) § Ramrao. Drimbak  Deshponde

[1885]. But See Bhau bin Pom- Vo Yeshvanteao Madhaveao  Desh-

manna. N Ramehandrarao bin pande 10 Bom. 327 (1885).
Mahipatrap 20 Pom, 423 (v, B.) S Rayji Raghunath v, Mahader

{18957, rav Vishvanatfe 2 Bom. H, ¢, R,
P The Government of Bombay = 250 (1864).
V. Damodhar Permananda 5 Bom, 3 200 Bom, 423 (w, n_) (1895),

28

Majumdari

Vatans,

Deshpende

Vatau,

Deshmukhi
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the vatan lands mto the private property of the vatandars
with the necessary incident of alienability and. left them
attached to the hereditary office, which, although freed
from the performance of service, rvemained in tact as
shewn by the definition of Aereditary oj’ce in the declara-
tory Act TII of 1874.1 ‘

Candy 1., who referred the point for the conendelat]on
of a Full Bench, made the following observations rewmd-
ing the previous Full Bench case: “As was said in
Ixadimém v, Anantrav® ‘by section 5 of the Act the
alienation of any vatan or parvt thereof is forbidden
without  the sanction of Government to any person
not a vatandar of the same vatan, and by section 10
power is given to the Collector to set aside any sale or
transfer thereof’ If vatans under the Gordon Settlement
ave within the terms of section 5, then, there is nothing
to exclude them from the provisions of section 10, No
doubt after the decision of the Full Bench in Radhabei
v. . Anantrav, and dated January, 1883, that vatan lands
become alienable when the services ave abolished (a deci«
sion now admitted to have heen founded on the erroneous
idea that the settlement of a service vatan could be made.
under Bombay Act TI of 1863) the idea was prevalent in
some  quarters that section 5 of Bombay Act TII of
1874 could not be applicable to vatandars settled under
the Giordon Settlement.”®

The guestion referred to the Full Beneh was whether
section 10 of the Zatandar Act IXIof 1874 (Bombay) was
applicable to wafans, which had been the subject of
the Gordon sett]ement prior to the passing of the Act.
The ob_]ect of section 10 is to supplement the prohibition
contained in section 5 against alienation by a vatander to
a person not a vatandar by enabling the Collector to undo

' For Susnal services” of a Desh- 107 (1871).
mnkh, see Rangorw Naik v. Col- 2.9 Bom, 198 (r. B.).
lector of Ratnagiri 8 Bom, H.Q. R, % 20 Bom, 423 p. 428,
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an alienation which may have been effected since the
passing of the Act by a decree or order of a Civil Court.
The Full Bench has held that sectxon 10 does apply and
has vetrospective effect.’

In ddrvisthappa v, Gurushidappe,® the question raised was
whether a deshpat vatan was ov was not an impartible
inhervitance. A deshghat valan is a property held as apper-
taining to the office of desas. In this case the younger
brothers brought a suit for partition against their eldest
_ brother who asserted that inasmuch as he held the office
_ of desai and the property in dispute belonged to his office
he was entitled to hold it as impartible, subject to the
customary right of his brothers to receive allowance by
way of maintenance, The Privy Council held that there
was no general presumption in favour of the impartibility
of the estates of this kind so us to shift the burden of
proof ; that it lay upon the desai, who sought to show
that the estate was impartible, “to give evidence of the
special tenure of the walan, or of either family custom
ov of district orlocal custom sufficiently strong to rebut
the operation of the general law.” No such evidence,
cither of family custom or of district or local custom,
had been given to prevent the operation of the ordinary rule
of law whereby the property would be partible, Aceordingly
their Lordships affirmed the decree for partition, accom-
panied by a declaration that it was to be without prejudice
to the right of the desai to such emoluments or allowances
for the performance of the duties of the desaiship as he
might be entitled to under any law in force,

There cannot be two separate wafans in connection
with one hereditary office.  Thevefore, when a watan is
broken up into shaves or lakshims, those (akshims do not
constitute separate valans.®

1 See also Gopalray. v, Trime 8 Bamangavda v, Shicapagarde

backrar, 10 Bom, 598 (1886), 23 Bony, 601 (1896),
* 4 Bom, 494 (». ¢.) (1880,

Deshglal
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CHAPTER VI.
'HINDU CUSTOMS.

Rerigiovs Expowments,

Endowments for religious and charitable purposes are
quite common in India as in other countries. The whole
land, it may be said without exaggevation, is covered with

numerous institutions of this character, From a very early

period, private as well as public munificence poured . in
for the cause of charity and religion, for establishing
religious centres for teaching and disseminating the sublime
knowledge stored in the sacred books of the land. And
the result has been the creation of numberless Mults,
Lemples, Pagodas, Asthals and = Adbinams throughout,
the country, 'These are in the nature of permanen b
institutions for the benefit of the public, and may fairly
be called Public Endowments.  Besides these, there are
other endowments in which the donor holds the property
himself in beneficial ownership, subject merely to a trust
as to part of the income devoted to the support of the
religious endowment. Among Hindus the common practice
is to dedicate lands and property in the name of the family
idol or some deity and to vest them in a trustee 5 gencrally
the donor and his heirs ave the trustees or Shebaifs. These
we may call Private Eodowments.  Unlike English Taw,
Hindu law makes no distinetion between a private and a
public endowment.

The Euoglish law relating to superstitions uses has
no application to Hindu religious endowments.!  Gifts

Bupa Jagshet v Kristowafi | dndrews ) Joakin SUR T
Gorind ) Bom, 169 (1884); Kusal- (0, ¢, J.) 148 L1839] 5 Joseph Bie-
ehand v, J]ll/lulh'r”i/'j, 12 Bom, H! Tied Judah v. dearon Ilr'l/f,‘ 5 BT
C. R 214 (1875); see ulso Day R, 133 (1870),

Merees v, Cones 2 Hyde 65 (1861)

Formalitics
and Incidents
of  Religious
Gifts.
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for 1ehgmus purposes are valid WLthoub the delwery of pos-

session and are not invalid if they violate the rule of

perpetuities.'  Public endowments are ordmauly inalien-
able, whereas a private endowment is alienable = and
parbible, but subject to the charge upon it.* The pro-

 perty dedicated to religious purposes are generally veste
ed in trustees, and smh trust when properly made is

irrevocable.* When a gift is made, the donor takmw all
the steps in his power to give effect to ib, it is comp]ete
and he cannot revoke it by a subsequent 'Will.?
lands are not hereditable property, and the nnnagement

Endowed .

of them for reho‘tous uses can pa@s by inheritance.t  The

Kumare, Kunaera  Kikshwe Deb,

2B L. R. (0. C.J ) at p. 47 (1868)

Per. Markby | J.—4T¢ being  as-
sumed o he a principle of Hindu
law that & gitt can be made to

an idol, which is a Cleput moptuun,

and ineapable of alicnating, you
cannot break in upon, that prin-

ciple by engrafting upon it the -

English law of perpetuities.)’ '
A Maharance Shibesowree Debya
v, Mothooranath -Acharjo 18 Moo,

L. AV 270 (1869) ;5 Prosunme Ku-
wmari Debyw v. Golabehand Baboo

2 LA 145 (1875) 5 Nurayan v,
Nadanand  Rumehandra, 5 Bom.
393 (L881) 1 Colleetor of Thana v,
Huwrl Sitaram 6 Bom. 546 (1882) ;
Rupa Jagshet . Krishudji Govind
9 Bom, 169 (1884Y ;5 Sri Ganesh
Dharwidhar  Mukarajder v, Ke-
shavrae. Govind . Kulgeckar, 15
. Bom 625 (1890) ; Hamehandra
L Shankarbova  Dravid ;. Kashinath
Nwrayan Dracid, 19 Bom, 271
(189:0); Zrimbalk Rambrishna Ra-
nade, . Lakshnan Ranlrishieq
Ranade 20 Bom, 495  (1895) :
Prosunna - Kuner  Adhikari v,

e Kaemieaya, Anu»ﬂwu/m'z .Dab vl

chand Kendu,

.Sa;‘n(la Prosunno
Cal, 989 ' (1895) ; Sheo  Shankar
Gir v, Ram. Shewak (']mw(l[n'e 24
bﬂ.l 77 (1896). i

2 Mahatab  Chand v,
Alig5 8. D, Sel.
[1833] ; approved of by the Privy
Council in Mahararee Brojosoons
dery  Debia v, Ranee, Luehmio
Koowwaree (1878), see full report
in 15 B, L.R 1760 (1875) 1 Futtoo
Ribes "Bhurrut Lotl Blokut
10 W, R. 299 (1868) 5 DLasoo Dhul
o Kishen' Chunder  Geer, 13 W, R,

200 (1870) 5 Sonatun  Bysack ..
CJuggut Soondper

Dassee 8 Moo,
1 AG6 (1859) 5 Shail Mahomid
Ashanulle,  Chowdhry vy Anar-
171, A, 28 (1889) :
8. Ce 17 Cal. 498

Y Juggut Mok

289 (1871) 1180 0,110 BB Re 19 ¢
s 1T WL R, 41,

> Rajavam v, Ganesh 23 Bom,
131 (1898),

¢ Llder Widow of H:/j:l
Sen . Younger
Chutter Sen
(289) [1807].

Chutter

18, D, Sel. Rep. 180

At?fukau 22,

.fuﬂ"l'llﬂd‘
Rep. 268 (313)

Dossee. v, So-
lheemondy Dossee 14 Moo, 1. A,

Widow of Raja
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RELIGIOUS ENDOWMENTS,

Shebait has not the legal property in the lands dedicated to
an idol for religious services, but only the ¢itle of manager
of a religious endowment ;
- When there has been no direct endowment 10 support
the worship of the family idol, although a moral obligation
might be created by Hindu usage and custom, such mmal
obligation will not be held as hwuw any ]eu’al operation.*

Of all the religious insﬁitutions Mutls arve tha eaxliest

These institutions were established as centres of theoloo-m'ﬂ
learning and in order to provide a line of competent teachexs
to carry on the work of religious propagandism and to spread
the particular doetrine of the institution concerned. These
are almost invariably presided over by learned and pious
ascetics, The word Mult “in its original and narrow sense
signifies the residence of an ascetic ov sannyasi ox paradesi.”
In regard to origin, growth and object, Mutts in India ave
very much similar to the ecclesiastical bodies in Europe.
The origin and growth of Mulés is thus described :—
“ A preceptor of religious doctrine gathers avound him
a number of disciples whom he initiates into the particular
mysteries of the order, and instructs in its religious tenets.
Such of these disciples as intend to become religious
teachers, renounce their connection with their fmmly and
all claims to the family wealth, and, as it were, affiliate
themselves to the spmtual teacher whose school they have
entered. Pious persons. endow the schools with property
which is vested in the preceptor for the time being, and a
house for the school is evected and a mattam is constituted.
The property of the matlam does not descend to the
disciples or elders in commion ; the preceptor; the head of
the institution, selects among the affiliated diseiples him

1

Makaranee Shibessowree Debia 5 W. R. 29 (1866).

V. Mathooranath Achwrjo 13 Moo, ! Giyana Sambandhia Pandara

LA 270 (1869). Sunnadhi v, Kaendasami Tambiran,
3 Shamlall Sein v. Hurosoondry 10 Mad. 375 p. 380 (1887].

Gupte: 1 Ind.  Juar, N, 8,86 ; 8. ¢,

QOrigin of
Mutts,
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whom he deems the most competent, and in his own life-
time installs the disciple so selected as his successor, not
uncommonly with some ceremonies. After the death of
the preceptor the disciple so chosen is installed in the
gadi, and takes by succession the property which has
been held by his predecessor. The property is in fact
attached to the office and passes by inheritanee to no one

who does not fill the office. It isina certain sense trust

property ; it is devoted to the maintenance of the establish-
ment, but the superior has large dominion over it, and
15 not accountable for its manawement nov for the expen-
diture of the income, provlded he does not apply it to
any purpose other than what wmay fairly be regarded
as in furtherance of the objects of the institution. Acting:
for the whole institution he may contract debts for pur-
poses connected with his mattam, and debts so contracted
might be recovered from the wmatlam property and would
devolve as a liability on his sucecessor to  the extent of the
assets received by him’”  This deseription represents the
nature of the generality of Mutfs and the incidents of the
property  which is devoted to their maintenance. There
may, however, be exceptions.

 The foundation of Malfs in India dates from the time
of the great Sankavacharya, who appeared about the 8th
century of the Christian era, and was the founder of the
Adwaita School of philosophy. Tt was said that before the
advent of Sankaracharya, Buddhism flourished and took
firm hold in India and the Brahmanical religion was on the
point of vanishing from the land. The great Sankaracharya
by his superior teachings not only arrested the progress of
Buddhism but gradually vestored Vedantism in its
pristine glory in the land. In his palmy days the great
Buddha established monasteries for affording Buddhist
monks shelter and abode to learn and medxtate to cultivate

Y Sammantha  Pandara v, Sel- - (1879),
lappa Chetti, 2 Mad, 175 p. 179
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cand attain  Ndrwana.  From these
veat teacher of Pantheism or
Arlwmmm ‘took  his conceptmn of establishing religious
centres of teaohum, t. e, Mugts where his followers might
learn and cultivate, and teach to others, his sublime doctrine

of Adwaitabed, Tt was said that he actually founded

four Mutts for lis followers on the basis of the monastic ‘

system of Buddhistie Sungharamas.  After Sankaracharya,
founders of other sehools of religious philosophy,
such  as lmma.nu.]r "\Tadhabaeharm, Nanak, Kabir,
Chaitanya founded g 1mpm'tant Mutts for similar

purposes.. | s

With regdrd fo  the origin of endmved Muiis the fol-
lowing passage From the judgment  in Giyana Sambandha
Pmulam Sannadly v. Kendasami Tambiran' may be eited
here 1 In former times these institutions exercised
considerable influence over the laymen in their neighbour-

hood ; they became the centrés of classical and 1ehmous

lea,rmnw and materially aided in promoting religions know-
ledge smd in encouraging religious and othm- charities.
T'he ascetics who presided over them were held, owing to

their position as veligious preceptors and obfest. e in

congequence . of their own learning  and piety, in great
reverence by Hindu Princes and noblemen, who from time
to time made large presents to them and endowed the Mut/s
under their control with grants of land. I‘!mq a class of
endowed Mutts came into existence in the nature of monastic
institations, presided over by aseetics or sannyasis \vho
had renounced the world.”

The distinction between an  Adkinam and a Mull

as an  endowed institution consists in the latter heing

an isolated institution, whilst the former s the
central institution, from which the chief ascetic oxer-
cises control and supervision over a group of endowed
institutions and religious trusts committed to his manage-

' 10 Mad. 375 p. 386 (1887)
29
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‘ment and snb]eoi to his Jm'lsdlctmn as t]m mqunmble‘
trustee.' : ' ‘
Mutts may be established by nidra i yasis,  In’
fact there ave several such muffs in India. Dh'x.rmnpuran ;
and Teruvaduthorai ave the chief sudra mutls in Madras.
These ave Shivite mutls?® l{etra.rdnw ])uwmhw G
interdependent nults, see infra p. 243, ; ‘

Like Mulis, Temples ave also religious institations,
They are the most numerous in India.  They have been
founded as places of common resort for the worship of
god and for the growth of spiritual knowledge of Hindu
community at lmcre. As a rule temples ave endowod fay
more richly than the sister institutions viz, Mulls. Tach
temple hag a presiding deity to which the temp]e is usnally
consecrated and the worship of this deity is the primary
“object of the temple.  Fach Muft has also a deity
attached to it, but its worship is the secondary obJect.
the primary object being the teaching and propagating spi-
ritual knowledge. But, whether a wuél or a temple,
each is presided over by an ascetic. He has to look
after the management of the institution in his charge
The office of supermtendent of these religious ebtabhqh-
ments which are variously known as Maufls, Temples,
Mandirs, — Pagodas, Asthals. Devasthanams, Adhinams
Akharas, &e.—is called a Mohantee or Mohuntship and
the ineumbent of the office is variously designated as
Molmnt  Gosawi, Geer, Acharya, Dharwmakarla, Swamd,
Adlikart, Sardar, Panda, &e.

The Madras High Court in a very recent ecase has
drawn a distinction between the position of the manager
of a temple and that of a head of a mwit. Tt holds that

U Gigana Sambandha Pandara  lappa Cheted, 2 Madi X756 (1879) 5
Sannadhi v, Kandasami Tambivarn  Giyana  Sanbandhe Pandara San-
10 Mad. 875 at 387 (18§7). wadli v, Kandasami Tambivan, 10.

3 Summantha Pandara v. Sel=: Mad, 575 (1887),
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the custodian or dharmakarta of a temple is a mere trustee
‘who is bound to apply the funds at his disposal in
carrying out the object of the trust such as the conduct
of the daily worship and the performance of ceremonies,
The head of a Muél is not a mere trustee but a “ corpo-
ration sole” having an estate for life in the permanent
endowment of the Mwelt and an absolute property in the
income derived from offerings, subject only to the burden
of aintaining the mstitution. His power to alienate
or charge the corpus of the endowment is limited to
‘purposes necessary for the maintenance of the Muft, and
alienations or charges will not be binding on the Muif
or on his successors merely because they bave been made
for general religious and charitable purposes appropriate
to the head of a Mutt”' Tt wounld seem that the learned
Judges came to the above conclusion by holding that
“there is a considerable similarity between these wufls
and ecclesiastical corporations in Europe, in respect of
their origin, growth and objeet.”* An endowment to a
mutl is an  endowment to the brotherhood, i ¢ to
the Mokwnt and his disciples, and an  endewment to
a temple is a dedication to the presiding  deity of the
temple. And as idols have all along been treated as
perpetual infants, so the provisions of human guardians
have been made for the management and preservation
of the dedicated property, The Judicial Committee ob-
served :—“It is only In an ideal sense that property
can be said to belong to an idol, and the possession and
management must in the nature of things be entrusted
with some persons as sheba/t or manager. Tt would seem
to follow that the person so entrusted must of necessity be
empowered to do whatever may be required for the
service of the idol and for the benefit and preservation
of its property at least to as great a degree as the

b

U Vidyapurne Tivthe  Swami v, 435 (1904).
Vidyanidli Certlie Swami 27 Mad. ¥ Ibid p. 453.
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manager of an infant heir”* His Lordship Mr. Justice
Bhashyam Ayyanger has very nicely put the distine-
tion between a mult and a temple in these words: “The
twvo classes of institutions, viz., temples and mutls, are thus
supplementary in' the Hindu ecclesiastical system, both
conducing  to spiritual welfare, the one by affording oppor-
tunities for prayer and worship, the osher by facilitating
spivitual  instruction and the acquisition of religious
knowledge —the presiding element being the deity or idol
in the one, the learned and pious ascetic in the other. The
position of the head of the muél is thus not the same as
or analogous to that of managers or dharmakarias of
devastanams and temples, but resembles more that of

Bishops and  Archbishops in

the Chuistian system of

Europe. In the case of temples, the endowments, whether
in the shape of landed property or tasdik allowances, have
to be devoted to the carrying out of the specific 'pur-

poses  connected . with

the

temple, . e, the daily

worship and the periodical ceremonies and festival—pur-
poses defined and settled by usage and custom and  gene-
rally recorded in what is known as¢ the ‘dittam’—and
the dharmakartas ave meve trustees for the carrying out,

or executing such {rusts

In the case of mufts, however,

such defined and specific purposes immediately connected
- with the maintenance of the mull as an institution, are,
n the nature of things, very limifed and a large part

of the income dervived from

the endowments ‘of the

undt as well as from  the money-offerings of its disciples

and followers—=which offerings as a

rale  are

very

considerable—is at the disposal of the head of the mutt
for the time being, which he is expected to spend at
his will and pleasure, on objects of religious charity

L Prasunno Kwemapi  Debic v,
Golabehand Baboo 2 1. A, 1145
(1875). Sece also Mularance Sibes-
sowlce Debie Yo Mothooranath

Acharjo 13 Moo, I, A, 270 (1869) ;

Manohor  Ganesh

Liehlone iveam
247 (1887).

Grovindram

Tumbekay vy,

12 Bom,
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a/ud i the eucom’aovement and promntum of 1'«Iigious
learning.'” !

Lands dedlea,tod to the services of ‘an idol being nalien-
able, a shebait cannot alienate them, though he can create
derivative tenures and estates conformable to usage.
Shebaits who succeed one another from a continuing repre-
sentation of the devuller property, can incur debts for the
propet expenses of keeping up the religious worship, repaiving
the temple, &ec. Judgments obtained against a skebait
in. respect of such debts are binding upon succeeding
shebails, though the decrees could be executed only against
the current rvents and profits of the devulter property.
The Privy Council has laid down a rule relating to the powers
of a shebuit in these terms i— Notwithstanding that pro-
perty devoted to veligious purposes, is, as a rule, muhenable,
it ig in their Lordships’ opinion competent for the skebait
of the property dedicated to the worship of an idol, in the
capacity as shebait and wanager of the estate, to incar
debts and borrow money for the proper expenses of keeping
up the religions worship, repaiving the temples and other
possessions of the idol, defending hostile litigious attacks
and other like objects. The power, however, to incur such
debts must be measured by the existing necessity for iucur-
ring them.”® The Bombay Court following this decision of
the Privy Council has laid down that religious endowments
in this country, whether Hindu or Mahomedan, are not
alienable, though the annual revenues of such endowments,
as distinguished from the corpus, may occasionally be
pledged for purposes essential to the Institution endowed.*

L 27 Mad, 435 p. 454, ddlipharee 22 Cal. 989 7 Sheo
B Maharance Shibessowree Debiw  Shankar v, Lam Shewal 24 Cal,
v Mothooranath Acharjo 13 Moo, | 77 (1896),
L. A. 270 (1869). & Navayan v, Sadanand Ram-
¥ Prosenno | Kuenieri Debie v, chardre b Bom. 393 (1881). See
Golap' Chand Baboo 2 1, A M5 also Rupe  Jagshet v. Krishnaji
(1875). Secalso Prosonno Kumar,  Govind Y Bom, 169 (1884); Collector
Adlikaree v.. Swrode Proswnno  of  Lhanna v, Hari Sitaram 6

Power of &

shebait ov
5 manager,
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In Drimbak Rambkrishne Ranade v, Lalshman Rambrishna
Ranade,! it was laid down that “as regards public endow-
ments, religious offices are naturally indivisible, though
modern custom has sanctioned a departure in respect of
allowing parties entitled to shave to officiate by turns and
of allowing alienation within certain restrictions.”

_ As to the rights of the Mokuuts or Swamis in relation
to the mutls and their endowments, the cardinal principle
is that the properties given for the maintenance of
charities, religious or otherwise, are ordinarily inalien-
able.®  But, “the Swamis,” says Mr. Justice Subrahmania
Ayyar, “were not mere employees or subordinates in
the institations, but heads thereof, whose duty it was
to promote learning and further the interests of religion ;.
such heads morveover as ascetics, not prone to be affected by
motives incident to worldly life, requiring less  restraint in
dealing with property than orvdinary men. It followed
therefore that the law gave them, over what remained of .
the income after defraying the establishel charges ot the
institutions, a full power of disposition, while in respect
of the corpus it treated the individuals composing the line
of succession as in the position of tenants for Life.”? In
Khusalehand v. Makhadevgiri® it was laid down that a grant
to a Coswemwe and his disciples in perpetual succession,
coupled with directions which practically make it an endow-
ment of a mult with a limitation of the enjoyment
to a particular line of celebvants of the worship, does not
entitle an individual goswami to encumber the endowment
beyond his own life.

Bom, 546 (1882) 5 Manpchuram Y.  Kumari  Debic Y. Golabehand

Lyapshunkar 6 Bom. 298 (1882) 1 Baboe 2. [LA. 145 (1875) :  Narayan
Shaé - Qanish v, Keshavrap 15 v Chintamen 5 Bow, 398 (1881) ;
Bom, 625 (1890) 5 Ramehunder”  Collector  of  Thawne v.  Heoré
Vo Katshingth 19 Bom, 271 (1894).  Sitaram 6 Bom. H46 (1882),
! 20 Bom. 495 (1893). : 8 Vidyapuwrne  Tivtha | Swdami
2 Maharance Shibesowrer Dorbie v, Vidyanidli Lirtha  Swami, 27
v. Mothoora Nuth Acharjod3 Moo, . Mad. 435 p, 439, (1904).
I. A, 270 (186%) ; | Prasanne 4+ 12 Bomg H, O R, 214 (1875)°
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‘A Molunt in charge of an endowment, with only a life
interest in the property, cannot ereate an interest superior
to his own, or, except under the most extraordinary
pressure and for the distinet benefit of the endowment,
bind his successors in office; f a purchaser from such
Mohunt vetained possession after the Moluat’s death, the
successor to the gadi would have a canse of action against
him from the date of the election; and mno length of
possession during the vendor’s life-time would give the
purchaser a valid title as against the present Mokunl.'
If this were not so, any Mohunt who wag inclined to
commit waste on an endowment and who lived long enough,
might rain the property entrusted to his charge, and leave
'hIS successor remedyless if more than 12 years had elapsed
since the alienations. ‘

The right of succession to the property of a dwoawd
Moknnt depends upon the custom and practice of the parti-
cular institution concerned,® The eleles cannot claim the
property of the deceased guru whether hereditary or self-
acquired, by right of inheritance, nor can they claim a
division of the same among themselves,® The eustom and
nsage governing succession of each institution must be

" Dloleunt, Burm Supoop Dass v. | v. Bam Chender Sen, 4 1. A, 52
Khashee Jha 20 W.R, 471 (1873). (1876) : Bamalingam Pillaiv, Viy-
Bee also the following' cases i thilingan  Pillai, 20 1, A, 150
Nearayany., Sadwnand Bamehandra  (1893) 8, ¢, 16 Mad, 490 ; Parsotam
5 Bom, 893 (1881) . collvctor of  Gir v, Dat Giv, 25  All, | 206
Thanna . Hari Sitaram, 6 Bom. (1008 : Suminatha v, Purushottama,
546 (1882) ; Dheranidbur Maha- 16 Mad. 67 (1892) 1 Kasim
rajder v, Keskavray Govind Kol Saida  v. | Sudlindra ' Thirthe
gavkar, 16 Bom. 625 (1890) « Sita~  Swami, 18 Mad, 359 (18495).
rambhat v. Sitaram Ganesh, 6 Bom, 2 Greedharee | Doss v, Nando-
H. G R 250 (1869) ; Muharanee  kissore 11 Moo, 1, A, 403 (1867):
Skibessouree Debia v, Mithoora-  sc. in Cal.H.C, 2 Hay 633 (1863):
nath: Aecharjo, 13 Moo, L. A, 270 & e, 1 Marshal 573,

(1869) ; Prosunno Kumari Debya v, 8 Atmanund v, Atma Rdaw 1
Golal  Chand Baboo, 2 1, A, 145 N.W.P, Decis 309 (1852),
(1875) 3 Komway Doorganath Ray
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strietly proved,' If by usage the office of . Mo/}mf/ is
elective, 1t must be adhexed to in preference to any other
mode of suecession. Any devise or relinquishment by the
incambent in favour of another person, in opposition to
the usage of the institution cannot operate at all.*

']‘he rule regarding succession to a moluntship of a mutt
as laid down in various decided cases, the earliest of which
came before the Sudder Dewany Addw]ub in 1806, is as
follows :—According to the established usage a successor
to the office of . a Mokunt is nominated by the last incum-
bent, who, in his capacity of gure or spiritual teacher, selects
one of his ¢helas or pupils to succeed him at his decease.
On the demise of the Mokwnt, the Mokunts of other sirnilay
institutions in the vicinage convene an assembly .of the
order for performing the dundiara or funeral obsequies
of the deceased Mokunt, at which they confitm the nomi-
nation made by the deceased and initiate the pupil selected
as his anthorized successor.®

The foregoing rule for the election of a successor by the
Mokunt duarivg  life and his subsequent installation by
an assembly of Modunts at the obsequies of the deceaséd
Mokunt appears to be in all cases indisputable and conelu-
sive. But the case of Ganesh Guir v. Amrao Gir* has laid
down a precedent that where no successor has been nomina-
ted by the lfmst mcumbwt the proper suceessor is his

Zq ]) sel. hep 151 (1310).

8 Dhunsing  Gir v, Mya  Gir
1 & D. Sel. Rep. 153 (1806): Ram-
ruttun Das v, Bunmalee Das 1bid
170 (1806) ; Glunesh Gir v, Awrao
Gir dbid | 218 (291)  [1807] ;
Gunga Das v. Tiluk Das'Thid 309

! (uc‘edlmm v Du#v ¥ \umln
Kissore 11 Moo, 1. A, 405 (1867) ;
Raja Muttw Bamalinga Setupats
v. Perianayagum, 1. 1. A, 209
(1874) ; Rajah Vurmah Valie v,
Rari Vurmah Mutha, 41, A, 83

(1876 ; Srimati Janoki Debiy. Sri
Gopal Acharjie 10 T.A, 32 (1882);
Genda Puvi v, Chitar Purt 13 1,
A.100 (1886): 8. c. 9 All, 1; Rama-
Uingan Pillaiy., Vythilingam Pillai
20 LA, 150 (1898): s.c. 16 Mad,

490,
% Narain Das v, Brindaban Das

(1810) ; Narvain Das v. Brindabin
Das 2 8. D.Bel. Rep, 151 (1815) ;
Atmanund v. Atma  Ram 1 N. W,
P, Decis 309 (1852) ; Sitapershad
v, | Thalvrdass: 5 Co L. B 78,
(1879). ;
#1 8. D, Sel, Rep, 218 (1807).
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Khasehela or principal pupil. = A Mokunt, being restricted
from marriage, can have no legitimate children and
must be suceeeded in his rights and possession by his eheln
or adopted pupil. Nomination of a successor by  the
Mokunt incumbent may be made either by word of mouth
or by will."

It would seem that nommatmn of a suceessor by a
deceased Mohunt must be confirmed by other Mohunts of
the order and the Mokunt elect muast be duly installed by
them in the gadi at the bdundhara ceremony. In a case
where there was no regular clection or installation as re-
quired by the usage of the sect, the Sadder Dewany Adasw-
lut divected the Mokunt in possession to convene an
assembly of Mokunts to elect and instal him regularly* In
the Ganes (171”s case® the claimant, who was the principal
pupil, was duly installed as the successor of the deceased
Mokunt at his obaequics by an assembly of the Mokunts.
So the judgment was given in his favour. In another case
the Sudder Dewany Adawlut, in rejecting a claim for the
saperintendence of an endowment, observed as follows : —
“Bat a further objection arises to the plaintiff’s clain,
viz., that were the deed established and were it shown that
it was the infention of the donor to transfer to the donee
his rights of office as well as personal rights, and also the
duties incumbent; on the office of Mokunt, there has lbeen
no acknowledgment of  the Plaintiff by the assembly of
Mokunts and others in due form, as is proved in the record
to be customary on the death of one Modunt and the

appointment of his snecessor.”’*

(1886): s.¢. 9 AllL, 1,
S Gunga Das v,

U Greedharee Dass v, Nundo-
kissore Dass 11 Moo, [, A, 405

Yilak Das 1 Se

(1867); Lrimbakpuri Guru Sital
puri v. Gangabai, 11 Bom. HLE
(1887) 1 Ramalingam = Pillai ~.
Vythilingam  Pillai, 20 1. A. 150
(1893) : &, €. 16 Mad, 490 ; Genda
Luri v, Chlatar Puri 13 1A, 100

30

D, Sel. Rep, 309 (1810),

% 1. 8. D. Sel. Rep. 218 (1807),

+ Mohunt Gopal Dass Ve Mohunt
Kirparam  Dass 6 Ny
250 (1850).
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The bundhara assembly has full power either to confirm
or to st aside the nomivation made by the deceased Mokunt.
If the assembly see reason for setting aside the nomina-
tion or if no suceessor has been nominated by the
deceased, in either of which cases they make an election
of their own, selecting froi among the pupils of the deceased
the one who may appear to be the best qualified to be his
successor and then to instal him in the gadi with the
usual ceremonies.’

‘With reference to rules of succession to the gadi
Siv  Barnes  Peacock C. J., in  Greedharee  Dass v.
Nund Kishore Dutt said :—¢ Numerous cases have been
cited to show what was the usage, but the law to be laid
down by this court must be as to what is the usage of each

‘mohuntee.  We apprehend that if a person endows a
Pl

college or religious institution, the endower has a right to

lay down the rule of suceession ; but when no such rule

has been laid down, it must be proved by evidence what is
the nsage, in order to carry out the intention of the original
endower. Each case must be governed by the usage of
the partieular mokuntee” ®  The Judicial Committee on the

appeal of the same case said, It is to be observed that the

only law as to these Mokunts and their office, functions
and duties, is to be found in custom and practice, which is
to be proved by testimony.””® The same principle has been
laid down in various other cases by different courts in India
as well as by the Judicial Committee.*

' Gunga Das’ v, Tiluk Das 18, p. 79 (1879). /
D, Sel. Rep, 309 (1810) ; Adtmanund S Rajo Muttu llzwnulmga Setu-
v, Atmaram 1 N, W, P, Decis 809 = paté v. Pertanayagum Pillai 1 1,

(1852). A, 209 (1874) 5 Ruje  Vurmal
2 | Marshal 573 p, 581 (1863):  Valia v. Ravi Vurma Mutha 41,
8. 0, 2 Hay 633 ; A, 76 (1876) : sio. 1 Mad, 235 ;

3 Greedharee  Dass v. Nundo-  Svimati Janoki Devi v, Sri Gopal
kissore "Dass 11 Moo. 1. A, 405 Aeharjic 10 1, A, 32 (1882). 8. 0.
(1867).* Bee aleo similar obser- in the lower court 2 Cal, 365 ;
vations of Garth ¢, 1. in Sitapur-  Gende Puri v, Chhater Puri 13
shad Thakurdass 6, Co L, R, 78 1, A, 100 (1886): & ¢, 94l 1 ;

¥
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A suit by the ehelu of o Sravuk guru to obtain possession
of the temple of his sect at Surat in quality of heir to the
last guru was dismissed because the set/ of the sect of
Ahmedabed was possessed of the sole power to nominate
a gurn and had already appointed another person.'

- Land bestowed by a zemindar in perpetuity upon a
Gosain escheats on the death of the donee without legal
heirs, together with any buildings or groves standing
thereon, to the ruling power, and does not revert to the
donope Gy S : S , -

According to Hindu law a chela is the heir and personal
representative of the deceased Mokuni® So the ehelu
(spiritual sou) and not the gurubhai (spiritual brother) of

the deceased Moluut is entitled to collect the. outstanding -

debts due to his private estates.* On an application foy
Letters of Administration to the estate of a deceased
Bairagee, it was held that according to the custom pre-
valent amongst the sect the preceptor of the deceased
Molkunt's preceptor was entitled to it.  This custom super-
sedes the Hindu law which contemplates the succession
only of the preceptor himself.® Whether this custom, which
ignored the right of the preceptor to inherit the property

of the disciple, was unreasonable or not, Banerjec J.,

said : “But that of itself does not make the custom so

unreasonable that we should refuse to recognize it. It
may bo well (and some of the facts appearing from certain
of the documents go to show that is so) that by reason

Ramabingam Pillai v, Vythi-
‘li‘nga.m Litlai 20 T. A, 150 (1890):
8. 0,16 ‘Mad, 490 ; ' Basdeo .
Gharih Das 13 All, 256 (1890).

b Blodarul Bajend va Sajigur
SU(’/‘!/;CH vi Svok Sugz/r I Bovri 390
(1809), *

* Sungram Singl v, Debee Dutt
2 N. W. P. Depis: Sel. Rep, 235
(1853).

8 Moleunt, Sheaprokash Das v,

Moloent  Soyram ' Dass b W, R,
Mise, 57 (1866) : 8. ¢. 2 Wyman
Fart I 8,

t Dubkbaram Bharti  v. Luch-
man Bharti 4 Cal, 954 (1879): 8. ¢,
& $hom, Notes 5; See also Bhyrub
Bharate: Mohwnt 21 W, R, 340
(1874).

% Bee Dayabbaga Ch, XI, s 6.
para. 85,

Sravek gurn
guceession,

Escheat.
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of superior sanctity attaching to the family, to which the
applicant belongs, the right to succeed has been conceded
to the members of that family in preference to the right
of the immediate preceptors of the deceased disciples.”

Primarily no person except a ehela or disciple is entitled
to succeed to a deceased mokunl, The chela must be an
ascetic and follow a life of celibacy.® Where there are
more chelas than one, custom and practice intervene.
Sometimes the eldest or dhaschela succeeds to the gadi by
right of primogeniture. In some cases the guru selects or
nominates his successor from amongst his chelas, In some
Asthuls the succession depends upon election from amongst
the ehefas by the superiors of other similar dstbals. The
reigning king has occasionally the right to elect from.
amongst the ckelas of the last Modunt® In a very recent
Madras case, one of the learned Judges has thus put the
law of succession to. mufts in Southern India :—*It is
regulated in the case of muils by the custom or usage of-
each particular mwff, but in most cases, especially in
Southern India, the successor is ordained and appointed by
the head of the mu/t during his own life-time and in
default of such appointment the nomination may vest with
the head of some kindred institution, or the successor may
be appointed by election by the disciples and followers of
the mutl, or, in the last instance, by the Court as
representing the Sovereign.” * :

When the last Modunt dies without leaving any ¢hela
the succession goes to the gurubiar or some other spivitual
relation according to the usage and eustom of the institu-
tion, In Rum Dass Bavragee v. Gunga Dass,® the Mokunt
of a lairagee mull died without leaving any chela.

Che  Coltector of  Dacea . O ik,
Jagat Chunder Goswami 28 Cal, & Vedyapurna. Titha  Swamiv.
608 p. 611 (1901): 8. 0.5 C.W.  Vidyapurne  Tivtha - Swami 27
N, 873 Mad. 485 p. 57, (1904)

8 Mohunt Bamji Dass . Lachlic 3 Ag. HC. 290 (1868).

Dass 7 C, W. N, 145 (1902).
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 Ordinarily a successor to this wutl s appointed by the
teokwuts of other  bairagee wuids.  But a custom was
seb up to the effect, that the property of a deceased mokuné
leaving no chela passed to the drother of his spiritual

preceptor. The Court directed inqguiry into the alleged
custom. In Mohunt Bhagubaw Ramwww) Das v. Mokuni:

Raghenundan Remawnj Dass' the rule of succession toa
mutl in Povi, called Dakhinparsa, was proved to he as
follows :—The Moknit had power to select his suceessor
from amongst his e¢lelas; that in the absence of appoint-
ment, a chele succeeds; if morve than one chela, the
celdest ; aud in the absence of @ chelu, the wohunt's gurublai
ov co-chele e the eheln of the predecessor of  the
deceased mohunt) succeeds,

A Mokuwnt by his \(Vl” may appoint his spmtual
brother to be his snccessor.?

It a Mokunt is found guilty of crimes or misconduct
‘he may be removed from the office.’ The Mokunt of a
temple 1s not liable to dismissal at the instance of the
Advocate-General, when no canse of ‘misconduct has been
established against him *

A Swamwi ov head of a mutt who is not mere a trustec
does not (in the absence of evidence of custom to the
contrary) forfeil his position by veason of his having
become a lanatic. Under the Hindu law itself, lunacy
does not operate to divest a right already acquired.?

It leprosy is relied upon as disqualifying a Mokunt
from adopting a c¢dela, it must be shewn to have been
of a virulent form.®

ddrocate-

g I A D80G mla C 99 ¢ ]Mrtur'rmu/hu\ Nw
Cal, 843, General 1 Bom. Lo B, 748 (1899).
2 Greedharee Dass v, Nund-  Seo Prayag — Thess - Jivarn v,
Réssore. Dutt Mohunt. 1 Marshal — Pirumele 30 Mad, = 138 (")
573 (1863). [1907)

* Bhoobun Mohun Deb v, Rik- P Vidyapurna  Lirtha Swami v,

ranm Deb 6 Beng, Sel. Rep. 887
(L850) ; Bervjaye  Govind Burral
Kalee Dasy Ihid 447 (1850),

Vidyanidhi Tirtha
435 (1903).
& Mobunt Blagabar v, Moliwnt

Swami 27 Mad.

Removal of a
moleunt,

Lunaey,

Leprosy.
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Vaishnava abharas and Skivite muils are no  doubt
religious institutions of a public character. But as in some
of these the wmokunis ave householders and allowed to
marry, the succession to the gadi of these is generally
governed by the ordinary Hindu lavv.  Where the mokunts
are married and their children succeed to the gadi as heirs,
it is difficult to say then whether those muils arve publie
devutter pr operty or otherwise.

The devolution of the office of shebait or manager is.
regulated by the terms upon which the tiust was ereated,
or the usage of each particular institution where no express
trust-deed exists. Where no terms are mentioned in the
grant, the shebaitship devolves upon the legal heirs of the
tmmder. When the worship of a thakur ha,s been founded,
the office of a shebait is held to be vested in the heir or heirs
of the founder, in default of evidence that he has disposed
of it otherwise, provided that there has not been some
usage, course of .dealing or circumstances, showing
different mode of devolution.” Where a skefait does not
appoint bis or her successor as provided in the will of the
founder, and where there is no other provision for the
appointment of shebait, the management of the endowment
must revert to the heirs of the founder.®

Lleminto

Ihufinuuuuirtn 22 LA 91 (1N95) ¢

8.0, 22 Cal 843,

Vet Kooniear | ve  Clhuttur
Dharee Singl 13 W, R, 396 (1870) ;
Srimati Janoki Dobi v Sri Gopal
Ackarjie 101, A, 32 (1882): 8, €.
9 Cal. 766 3 Jagannath Prasad
Gupta v. Runjit Singh, 25 Cal,

364 p. 369 (1897). Glosswmce Sree.

Greedhareejee vo Bumanlolljee 16
1. A 137 (1889 8. ¢ 17 Cal." 3,
G nanasambanda Pandara Sanna-
dhi v, Velw Pandaram 271, A 69
(1899): 8, 0, 0 23 Mado @71

Jagadindra Nath Rey v,
Kumari Debi 32 Cal, 129 (1904)

€. 80 WiN. 800

Y Gossamee Sree Grevdhareajor
v. Rumanlotljee, 16 1A, 137 (18&))
8.0, 17 Cal. 3.

Yoodai  Bansi Kumovar, | v,
Clltardhar: Singh 5 B, L, R 181
(1870): 8, ¢, 13 W, R. 396 5 Glossa-
mee Sree. Greedharegjee v Bwmon-
lolljee, 16 1, AL 137 (1889) 8.¢. 17
Cal 3 ;3 Jagawnath Prased Gupt
Vo Rowjit - Singhy 125 Cal. 854
(1897,
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Where the mutwallee of an endowment dies without
nominating a successor, the management must revert to
the heirs of the person who endowed the property.'
Where a testator had made a bequest for charitable
purposes, and had made no express provision for the
management of the charitable trust so created, except by
directing that, in the event of his heirs failing to carry
out his wishes in respeet‘d’ the trust fund, the Civil Court
should take the fund and the management of the trust
summarily in its own hand, it was held that in the
absence of misconduct, the widow, and not the Collector,
was the proper person to be appointed trustee.

The Privy Council in a very recent ecase (which
came from Caleutta) has laid down that in cases where
‘there is no evidence as to who founded a religious
endowment, or as to the termsor conditions of the
foundation, the legal inference is that the title to .the
‘property, or to the mamagement and control of the
property, as the case may be, follows the line of in-
heritance from the founder.?

~ In Joydeb Surmah v. Huproputly Surmak* the question
for decision was whether a female can succeed to the
office of dolloi (i.e. priest) of a temple. Hindu text-
writers® say that a priestly office cannot be performed
by a woman. The Court, however, remanded the case for,
amongst other reasons, a finding on the point as to whether
there was any custom or rule of Hindu law by which
a woman is entitled to succeed in the priestly office.
In Mujavar Ibrekim Bibi v. Mujavar Hussain Sheriff®
it has been laid down that a woman is not competent
to perform the duties of Mujavar ( manager ) of a

Y Peet' | Koonwar ve Cluttur- | Rani Hemanto Kumari, 32 Qal,
dharee Singh 13 W, R. 396 (1870), = 129 (p. ¢,) [1904],

* Hari Dasi Dabe v, The Secre- * 16 W, R. 282 (1871),
tary of State for India in Cowncil * Vide Colebrooke’s Digest,
5 Cal, 228 (1879), %8 Mad, 95 (1880).

* Maharaja Jagadindranath v,
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durga  which -are not of a secular nature. In Hwi
Dasi Devi* it was held that a widow can be appomted
trastee of some charitable trust.  But this, the Court held,
‘was in aceordance with the terms of the Will of the
testator, as there was no direetion whatever that the Govern-
ment should take control on the failure of Hart Dast’s
line, but only that the estate should go to Government
in the event of her being disqualified, .., “if her decease
occurs  before she brings  forth a son, or she be
(when the succession falls in) barren (avira), or other-
wise disqualified, ﬂxen'my whole estate shall go to the
Government.” Of course her appointment as trustee was
subject to vemoval in ease of misconduct or negligence,

In Srimati Janoki Deti v. Sre Gopal Acharjia® the
plaintiff, a Hindu widow, claimed to succeed to the skelail-
ship in question with possession of the depuftur propevties in
dispute by right of inheritance as widow and heirvess of the
last shebait. Tt was found in this case that the succession
was not according to Hindu law, that there was great
difficulty in ascertaining what. was the rule of succession
to this office, but it was certain that the usage had not
been according to the ordinary rules of inheritance of
Hindu law. The Privy Council observed that “not only
does the usage not support the plaintift’s claim but it is
opposed to 1t” and dismissed the appeal.

There seemed to be three deseriptions of mutls in
Cuttack vig., Mourosi, Punchaiti and Hakiwi. In the first,
the office of chief Molunt was hereditary and devolved
upon the -chief diseiple of the existing Mokunf, who,
moreover, usually nominated him as his successor, In the
second, the office was elective, the presiding Mokunt being
selected by an assembly of Mokunis. 1In the third,
the appomtment of presidivg Modunt was vested in the

5 Cal. 228 (187‘)) ,al_ 766,
9101, A, 32 (1882); s c. 9
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ruling power, or in the party who endowed the temple.'
In Mohunt Rame Nooj Doss v. Mokunt Debraj Doss®
the plaintiff claimed the office of presiding Mohunt
of a temple at Juggurnath on the grounds of his
having been principal chela of the late Mokunt, of his
having been nominated by the latter to the succession,
and of the nomination having been adhered to by the ap-
pointing Mokunt durving the latter years of his life. The
uokuntee under litigation was found to be mowurasi. The
Court decided in favour of the plaintiff against the
defendant who based his claim on a prior nomination
to the succession by the presiding Modunt and a deed of
gift, in his favour, of the temple and its appenages,

In the case of a mourasi mut! the investiture by the
leading neighbouring Modunts at the bundhara eevemony
of one who cannot prove that he was actually appointed
by the last Mokunt, is not sufficient, in the absence of
proof that he has no right to be so appointed as being
senior ehela of the last Mokunt, to entitle him fo succeed
to the gadi.®

The rule of succession to the office of Geer is very
‘much like that of a mu¢t. It seems that in accordance
with the immemorial custom the Geer for the time being
nominated his successor, TFailing such nomination the
disciples assemble at the place where he died, elect his
successor and the person so nominated becomes Geer by
virtue of such nomination. He must be initiated and
become a - saungasi, otherwise he cannot be entitled to the
rights and privileges of Qeer, The essence of initiation
consists in the person initiated repeating the presha or

 saunyase  mantram as it is pronounced by the Geer
who nominates him. The test of the presha  mantram

! Mohwnt Rama Nooj Doss v, Bom, T, R. 743 p. 748 (1899),
Mohunt Debraj Doss 6 8, D, Sel, 16 8, D, Sel, Rep. 262 (1839).
Rep, 262 p., 268 (1839). This ¥ Sitapershad v, Thakurdass &
cage was referred to in Mhuncoover- ¢, L, R, 73 (1879).
bai v, The Addvocate-General |

31
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as given in the Diskshitiyam means ‘T hereby renounce

love of children, of wealth, and of the world’ ; and when

time and circumstances permit, it is uttered whilst going
through the ritual prescribed for becoming sannyasi and
after performing certain preliminary ceremonics, one of
which consists in jeeva-sraddham whereby the person
becoming a sannyasi is vequirved to perform his own sraddiha
or death cevemony and thereby determine his stofus as A
grikastha or house-holder, or, “in legal phraseology, to
suffer eivil death in relation to his natural family. He
veceives wupadesam if made in the regular mode, after
performing jeeva-sraddham and by pronouncing the presha
mantram,! Having vegard to the intention with which
the wupadesam is made the repetition of the wpadese
mantran by the disciple was of its essence, otherwise he
could not have hecome the disciple of the late Geer.
So where a plaintiff alleged that he was nominated
by the late Geer, although the nomination was not concur-
red in by the disciples, and that he was directed to become
a sannyasi a day or two after his initiation but did not
become so ; the Court beld that on its appearing that the
plaintiff did not repeat the presha mantranm his upadesam
was insuficient, and that as he did not become a sanuyasi
soon after the alleged initiation his vight, if any, to the
status of Geer ceased on his omission to do so.”

Regarding the rights of suceession to the office of a
Dharmakarta, ox trustee, of a devasthanam, or temple, at
Rameswatam in Madura, the only law applicable is the
custom and practice which are to be proved by
ovidence, The temple is one of the class of religious in-
atitutions deseribed in seotion 4 of Act XX of 1863, And
according to immemorial nsage the dharmakarta should he
a Vellala pandaram, i. e., an ascetic of the Vellala caste.
According to the established usage of the veligious founda-

U Rangachaviar vo  Yegna Diles 8 Rangachariar v, Yegna Diksha-
shotur 13 Mad. 524 p. 545 (1890). fur 18 Mad, 524 (1890
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tion, cach dharmakarta initiates a Vellala layman and makes
him an ascetic and thereafter appoints him as his succes-
sor while in office and shortly before his death. It
follows, therefore, that the appointment of a diarmakarta
by one who has alveady ceased to hold the office will
not be in accordance with the usage and will therefore
be invalid.' : |

A very curious cnstom relating to the appointment of

a Swami or head of a muté was alleged in a very recent

Madras case.? There the allegation of the plaintiff was that
the two wmulls, viz., Bhandarkare and Bhimasatu, were
dwandva, i, e., interdependent wmutls, and that thevefore,
the Swami of each was entitled to appoint the other, in
the event of the Swami of either dying without having
appointed and leaving a sucecessor, or a vacancy oceurring.
But the Court did not go into the question as to whether
the head of the mué¢ had such posver to appoint as claimed
by the plaintiff. The case was disposed of on the ground
that as there was no vacancy no appointment could be
made, For, it would seem, the Swami who was adjudged
a lunatic was alive when the plaintiff was appointed and
lunacy does not operats as a forfeiture of the acquired
rights. '

Religious offices, as a rule, cannobt be the subject
of sale. The office is res catra commercium and no trustee
or shehail has power to transfer or sell it for pecuniary
consideration. Whether by custom of any particular ins-
titution such alienation would be valid is a matter worth
consideration. In a Madras case® the High Court did not
go into the question, as the trustees of the temple did not
appear in the Court of first appeal to raise the question
of the malienability of the office, But the facts were

' Ramalingem Pillai v, Viythi- . v. Vidyanidlii Tivtha  Swami 27
Lingam Pillai 16 Mad. 490 pp, 496,  Mad, 435 (1903).
497 (p.0.) [1893]. 8 Rangasami v Ranago 16 Mad,
¥ Vidgapuwraa  Tivtha  Swami - 146 (1892),
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these: the plaintiff sued for a declaration of his title as
holder of a wmirasi office in a certain temple under a
sale-deed, by which the office and its emoluments were
agsigned to him by the first defendant. The second
defendant claimed title to the office by purchase : other
defendants  were the trustees of the temple. The
Court of first instance paséed a decree as prayed for,
but it was reversed on an appeal by the second
defendant alone ; the trustees did not appear on ap-
peal. On second appeal, it was held that the second
Jefendant sas not entitled to a decree on the sole ground
that the office was res evtra commercinm, ~As a matter of
fact the second defendant himself adiaitted that the
office was saleable, and the fivst defendant, who sold the
office to the plaintiff, acquived his right to it by purchase,
1t is, therefore, heyond all doubt, that the office in question
is saleable and if so, that must be by ecustom attached to
the institution. But supposing that sueh custom of sale
of the office was established, would the alienation be valid ?
In this connection let us consider what the Privy Council
said in Rajah Vurmak Valea v. Bavi Vurma Mutha, There
the point for determination was whether the wratme right,
or the right of management of a pagoda, was transferable
by custom. A cerlain Rajah (in Tellichery) claimed to be
the assignee of the wraima right of certain pagoda and
its subordinate chetrons under an assignment from the
wrallers (trastees or managers) of the religious foundation.
The wrallers had mo power under what may be called
the common Law of India to transfer the wraime right
to the Rajab, who relied on the custom of the institution
sanctioning such assignment.  The Privy Couneil held that
“no eustom which can qualify the veneral principle of law
has been established in this case, and they desire to add
that if the custom set up was one to sanction not merely
the transfer of a trusteeship, but as in this case, the sale

Y41, AL T6 (1876) 8 o0 1 Mad, 235.
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of a trusteeship for the-pecuniary advantage of the trustee,
they would be disposed to hold that circumstance alone
would justify a decision that the custom was bad in law.”
In view of this observation of their Lordships and on the
broad ground of public policy, the sale of religious offices
even by the custom of the institution should not be per-
mitted. Apart from the question of public policy, since
such alienation may render the object of the founder futile
or frustrate the same altogether, any custom or usage
sanctioning such alienation should certainly be regarded as
bad or as an illegal custom, and must not be pu'mtttod to
operate against or qualify the general principle of law.
In Guanasambanda Pandara Sannadhi v. Velw Pandaramn'
where the hereditary trustees of a religions endowment sold
their hereditary right of management and transferved the
endowed property, the Judicial Committee held that the
sales were null and void, in the absence of custom allowing
them. The Judicial Committee referved to Rajak Vurmael's
case but did not discuss whether such a custom would be
valid.

Priestly office may be hereditary, and succession thereto
is chiefly counfined to the male line. In default of males,
however, females may succeed.” Like the office of a shebail,
a priestly office with emoluments attached to it is also
inalienable, and it would be contrary to public policy to
allow offices like this to be transferred either by private
sale or by sale in execution of a decree.® A person is not
precluded from rasing the question that his priestiy office
with emoluments are inalienable, because he mortgaged the
same.* It bas, however, been held that the right to
perform worship cm'ryﬁw emoluments with it, is pro-
perty sub Ject to p‘u'tltmn

Liar I A, 69 (15%)8).

2 Sitarambhat v. Sitarain Go-
nesh, 6 Bom H. C. R 250 (1869).

8 Srimati Mallike Dasi v- Ro-
tanmani Chakravartd, 1 CyW, N

.m(w» ).

¢ Ihid
5 Mitta  Kuntle  Audbicary v,
Noerunjun  Audlicary, 14 B, L. R,

166 (1874), 8.0, 22 W, R. 437.
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In Sheoram  Brakmacharee v. Swbsookh Brokmackaree,
it was held that the nephew of a deccased Brakmacharee,
appointed tosucceed him in the gadi of a religious en-
dowment had a superior title to a chels in possession.
It was found that the late Brakmacharee and his nephew
belonged to the same tribe and country and that the
former intended that the latter should succeed to the
gadi on his death, The nephew being away on a pil-
grimage to Juggernath his uncle died, and the chela, who
was in no way velated to the deceased, performed his
funeral ceremonies and took possession of the yade. The
Court decided in favour of the nephew on no less than
twelve solid reasons, ; ‘ i

A Bairagee is not necessarily such a religious: devotee
that his goods are inherited by ‘his pupil in the event
of intestacy.” The goods of a Yati are inherited by lus
seshge and not by his cheda®  In Gopaldus Kishandas v.
Damodhur,® in which the alienation of a mandeer by one
of the six chelas of a bairagee guru without the concurrence
of them all, was declared illegal, the conrt said : “ It was
an old and unalterable rule among bairagees that the chelas
were joint heirs to the mandeer and bad an equal interest
in it, so that ome alone could not alienate it without the
consent of all.” A person haviffy become a buiray ce, but
retained the style and title of Rajah, and mixed in worldly
affairand continued with his family, was beld not to have
become an ascetic or religious devotee, to such an extent as
to exclude his adopted son from succeeding to his property,
whether acquired before or after his becoming a baeragee.’

The principle of succession upon which one member
of an order of ascetics succeeds to another is hased entirely

118 8. D. Scl. Rep, 477 (1824). yoods of Sittaram Doss, 2 Boulnois
2 Gobind  Dass v, Rawsakoy 8 (1859).

Jemadar, 1 Fulton 217 (1843). S Mohunt  Mudhoobun Dass v,
2 Ibid, Lurry Kishen  Bhunjy, 8 8¢ D

1 Borr, 439 (1812). BSee dn the  Decis, 1089 (1852).
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apon fellowship and personal association with that other,
“and a stranger, though of the same order, is excluded.!

Devuttur lands ave endowed lands for religious pur-
poses. They are not . heredituble property. But the
management of them for religious uses devolves on the
heirs of the person who made the endowment. The
heirs may, by mutual consent, separate and form distinet
religious endowments. But should one of the heirs sell the
portion of the endowed land under his management, he can-
not claim a share of the portion managed by the others?
Strictly speaking devuttur property is not divisible,
The succession to the office of the shebail is regulated
by the rules laid down by the founder. Where no such
yules have been laid down, the management may be held
by turns by the heirs.®* In a Madras case, however, it
has been held that according to the usage, in the Tinnevelly
district, the eldest male heir of a deceased trustee succeeds
as trustee  This, according to the Hindu law, is the
rule of succession to the office of a shebait, wviz,, by
primogeniture.

The sect of gridastha Gosains living mostly in Hard-
war, Dehra Dun and other adjacent places in the United
Provinces belong to the orderof sannyasis known as Giris.
This order was founded by Sankaracharya in the eighth
century of the Christian era, = Originally the members
of this order were supposed to remounce the world and
were strictly ascotics. The wealth of the ascetic consisted
of his stick, begging bowl and the like, and was invalu-

Devuttur
lands,

( rihasthe
Glosaing of
Hardwar.

L Khuggendur  Narain | Chow: 8 Nubakissen v. Harvis (hunder

dhbury . Sharupgiv Oghorenath, 2 Morley's  Digest 146, Mitta
4 Cpl, 543 (1878), 8, 0.3 Shome  Kunth Awdhicary  v. Neerunjun
99 Notes, See also  Chhajju,Gir  Audhicary, 14 B, L. R, 166 (1874) ;

v. Diwan, 29 All. 109 (1906). §.0.22 W. R. 437 ; Mancharam v.
¥ Elder: Widew of Raja Chutter  Pranshanker, 6 Bom, 208 (1882).
Sein, v. Younger Widow of Raja ¢ Purappavanalingam (hetti

Chutter Sen b 8, D, §cl. Rep., 180 v, Nullasivan Chetti, 1 Mad, H.C.
(1807). R, 415 (1863),
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able to lis disciples. In course of time these bodies ac-
quired wealth, and so far from practising habits of stern

austerity took to habits of luxury and worldliness. A

section of them married and became gridastha (house-holder)

- while the remainder observed celibacy and are known as

Nihangs.! The grihastha Closains are subject genevally to
Hindu Law.® Among the Nidangs, i.e., naked, free from
care, as distinguished from grikastha, succession is governed
by the special custom of the sect, 7. e, in favour of
the disciples of the gurn and not of his heirs.®

In Chhajan Gir v. Diwan* in which the parties belonged
to the order of @iris, a sect of grikastha gosains, a
custom was set up by virtue of which the widow of
a deceased gosarn was entitled, with the econcurrence
of the elders of the sect, to adopt a chela and succes-
sor to her deceased husband. But upon the evidence
it was found that this novel custom was not substan-
tiated. ‘

In the above case the Court also made certain obser-
vations with reference to a posthumous cdela,  The
authority that a posthumous disciple may be appointed to a
deceased ascetic may be found in West and Biihler’s Hindn
Law.® There, in answer to the question whether a Gosain,
either of the sect Puri, Giri ov Bharathi acquived a wvatan
like that of a Patil ox Kulkarani, can it descend to his or
his wife's disciple, the reply is :—“Among the Gosains of
the above-mentioned sects, a diseiple is as good an heir
as a son among other people, If a disciple was not nomi-
nated by the male Gosain his wife may nominate one to
succeed tosher estate in the same manner as a widow
among other classes is allowed to adopt a son.”  The

Y Clhagin Glir v, Diwan 29 AL (1901), ¢
109 p. 111 (1906) ; see also Basdeo 3 Mokunt Gajraj Puri v, Aech-
v. Gharil Das, 13 AL 266 p. 259  wibar Puri 21 1. AL 17 (1893).
(1890) ; 99 A1l 199 (1906),

* Collector of Dacea v, Jugat * Bee Vol.'" p. 665,
Chunder  Gosain 28 Cal. 608
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ham‘t however, said that the authority cited by the Pundits
in support of this answer did not bear out the alleged

practice.  Moreover the answer would aim to presuppose

that the deceased gosain for whom his wife may nominate
a chela Lo snceeed him had disciples, and that it was one
of these disciples whom she might nominate as his suc-
cessor, A person who has had no association with a spiri-
tual g f,mde cannot, except by a fiction, be his clela. A
posthumous ehele is a contradiction in terms.!

In Bomba,y there is a class of gosains, called gﬁaa&an
Gosains, who are competent to contract valid marriage.”

Vaishnavite gurus ave, as a rule, house-holders and so
ave the Shivites. A’ Mohunt of a wvaishnavile akhara, ov
of a shivite muft may marry. And the ordinary Hindu
law of inheritance governs the succession to these insti-
tutions.

The expressions Dasnaire Sunnyasi and Gosavis Zundivale
do not indicate individuals. They indicate a group or
community of sanuyasis ov gosatns.’ In Steele’s Hindu
Jiaw and Customs theve is an appendix which deals with the
custom of Gosains, and it is there said that “all questions
relating to the internal administration and discipline of the
order ave decided by an assembly called the Dasname which
should consist of the diseiples of the ten founders from
whom they take their name.” A grant to dasname sanuyasi

or gosain zzm(i’uale 1sa grant to an assembly or com-

munity of .smm/ftsw ot to a group or community of
gosaius, and not any particular individuals as sueh,

The law of the country recognizes ﬂncfnatmn' commu-
nities as legal personce mpable of owning property, as for
ins t'mee, th(, caste, the village, liashﬂme Sannaysis and
Gosavr Zundivale ave similar communities composed of the
religions elements their names indicate. A corporate hody

g A]l. 118. ‘ § Bteele's Hinduw Lan and. s
Y Githat v. Shivbakas: GFr 50 toms. p. 435,
Bom, L. R. 318 (1903),

32

Dasname

Sennyasi and

Gosarvi Zuns
divale,




250 HINDU CUSTOMS.

is dissolved by 111e total loss of all its members, but; on
such dissolution there is no eseheat to the Crown elbher
of its lands or its rent-charges. On the dissolntion of
the corporations the cause of the grant fails and the
effect of a dissolution on the eorpm‘atuon s rent-charges is
that they become . extinguished. As in the case of the
death of a grantee of an annual payment out of land
to last (luruw the term of his life, the payment sinks
into land on its determination, so where a grantee is a
community and the grant is to last during the term of
its existence, on its dissolution a similar result follows.'
Marriage Ordinarily a marviage by a mohunt ov gosain of a
T temple is a disqualification to his right to the gadi. As
‘}?gg“ﬂ“ﬁca' a mohunt is supposed to have relmunoed all  worldly
B desives and pleasuves his marriage would be regarded as in-
valid and his widow will have no right to mhemt“ The
Hindu Law does not recognize the vahdlty of a mau'mn‘e
by a gosain who officiates as a pri iest of a temple. At
Hardwar ne doubt there ave gosains who contract mar-
viages. But they ave known as grilastha gosains and are
entirely engaged in secular ocenpations. ‘
Amongst the class of /i akirs, called Burket,® marriage
incapacitates for election to the office of a modunt. A
molwnt having nominated one of his pupils to be his
heir and successor is competent to depose such pupil by
veason of his subsequent marriage, and to nominate another
of his pupils to succced him in his office and property
in the room of the pupil so deposed.* The Court
Pundit gave the following opinion :—~“The adoptlcm of a

Y Tl Seevetary of @ State ﬁ:r and pleasures, either of this world
India v. Huwibatrao 28 Bom. 276 wiz, the earth,  or of the next
(1903). world ¢z, paradise, {(1his is the

3 Gungapuree V. Messt, Jewnee  definition  given in ' the Vedant
2 N. W, P. Decis (Sel. Rep.) 49  Books),

(1854). A Nursing Doss v, Pearee Lall

8 A Burkut ascetic is one who - 2N, W. P. Decis 249 (1855).
hasmo desire for the enjoyments
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gosain by a mobwnt is an act not mentioned in the
Shastras, nor spoken of among men ; for adoption is the
practice of worldly persons; whereas amongst mokunts,
it is customary merely to select pupils. Yet lf a mohunt
should adopt, the act would not prove worldlingss on
his part, nor would he thereby become a worldly, or a
family man, but such a procedure would certainly be
opposed to the religious customs of his fraternity.
Amongst gosainus it is considered highly improper
for a mokunt to mai‘ry A gurn, can, therefore, deprive
a pupil, who las contracted marriage, of his right to
succeed to the office of mohunt and bestow the same
to another pupil.” This was a ecase of the gosuins of
Brindabun, and with reference to them the Pundit said —
“Among the gosains of Brmdabun, also, a gwru 1s
competent to deprive the chela first appointed, if he marr Vs
of his title to succession and fo appoint another chela
in his stead ; for a virtuous etele, who is entitled to
inherit the esmte of a deceased guru, become disqualified
by marriage as this is the condition of fanu]y men, and
a dmm lms no title to inherit the estate of a family
man,”’

~ But among the gosains of the Decean and certain
other places marriage does not work a forfeiture of the
office of mokunt and the rights and property appendant
to it. In Gosain Ramblarti Jagwq)&ﬁarn v. Makwunt Ishvar-
bharte' the Court held that where the plaintiff proved
his right of suceession to a mufé on the death of its
mokunt, the burden of proving that his subsequent mar-
riage worked a forfeiture of his office and its appendant
property and rights, lay upon the defendant who
impugned the plaintiff’s right on account of the marriage.
Their Lordships observed: “In paragraph 6 of Ap.
pendix B, the Essay of My, Warden on Gosains annesed to
Mr, Steelu s Work on Caste p. 434 (2nd Ldn., it is, in sub-

i Bom, 682 (188”).
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stance, said that Gusaius wandered so far from the 1'dad
(asceticism, celebacy, chastity) they professed to follow as
to form matrimonial connections and became in every
respect as wonldly as their neighbours, but are not ac-
knowledged as Gosains excopt in the Decean. The cvidence
in this ease, however, shows that the exceptions made by the
author must be extended to other places than the Deccan
also. 1t bas been proved that the Bharli sect of Gosains
in the locality whence this appeal comes, very generally
marry ; and although it has not been proved that there
has been within the memory of the witnesses in this
case any instance of a Mokunt of the mutl of Dhudhadari
being maivied, yet it bas been established that the
Mohunts of several adjacent mulls ave so, and there is
one, if not two, instances, of marvied member of the Bharle
sect being a Mohunt of a mutt,”

The question of the right of women to be Adhikari
was decided in Poorun .N(mu,m Dutt v. Kashissurree Dossee
There it was found that the lady, the widow of the deceased
Adhileari, gave “miontros” which were accepted and was
nominated by ler deceased husband to be Adkikari. And
prior to the institution of the suit no one disputed her
right to be such. The Court observed: “It has been
held in this Court that a woman can be a wmunlwallee and
that, the profits of a devnllur can be received by a female,
We are not shown that a woman cannot be an Adhikare.”
The Courl, in this case, did not call for any Fyavastia
from the Pundits. In an early case® in Bombay the
question for determination was whether a Hindu female
was competent to perform, either in person or vicaviously,
the services for the maintenance of which a religious en-
dowment had been granted. There the widow of one of
the descendants of the grantee of a Varshashan, or annual

5 Dom. 684, - 8ee  Balgir v.  Gusavisin Bombay Infiq.
Dhond @ir-'5 Bom, L. R, 114 28 W, R, 180 (1865].
(1902) and Gitabui v. Shivabakas 3 Kesharvbhat vo Blagivathi Bai,
Gir, Thid 318 (1903). See Gharbari 3 Bom, H. C. R. @ (1865).
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allowance,—paid from the Government Treasury for the
performance of religious services in a Hindu temple,—sued
to recover arvears due to her husband’s branch of the
family from another descendant who had received the
whole stipend, and it had been found by the Court below
that, by the usage of the family, the duties of the office
had been performed in rotation, and the stipend distributed
amongst the descendants of the grantee in certain fixed
proportions.  The High Court, however, dismissed her
claim on other grounds. ‘
Xn Sitaram Bhat v. Silaraw Ganesh! the same Conrt
held that the descendants claiming through females
 (daughter’s sons) could claim to succeed to a hereditary
priestly oftice. In Diuncovverbai v. The Advocate General,’
it was held that, in the sunjogee lbairegee community,
females are vecognized as molkunis and that the position and
status of these bairagee mohunts was almost identical with
that of wmokunts in other parts of India. The Madras
High Court in several cases has laid down that females
may be dharmakartas.® But the Sudder Court of the N.-W.
Provinees has held that though a female may be the dis-
ciple of a gossain, she cannot succeed to his property, the
succession being confined to male clelus or disciples.*
Nispraki and  Gharbari Gosavis® ave found in Bombay.
The former ave a class of celebates who are, in other
respects, secular. Among them the devolution of pro-
perty is governed by the rules which apply to strict ascetics.

U6 Bom. H. C,R. (A, €. d) 230
(1869).

3} Bom. L. B. 743 (1899).

& Soondarvaraje Cheanr v, Poo-
namungar,  Mad. 8, D, A 43
1850y ;. Sashummal v, Purher,
Mad. 5.D.AL 287 (1888); Sudagopah
Cherry v, Sadagopal Cherry, Mad,
S.D, A 55 (1854). See also Hure
Dasi Dabi v, The Secy, of State
Jor Indigy, 5 Cali 228 (1872) ;

Ludhamohwn  Mundwl | v, Jadoo-
moree Dossee, 23 W, R. 369 (p,0.)
(18751 :  Maharanee Shibeéssowree
Debiw v. Motheoranath | deharjo,
13 Moo, 1. A, 270 (1869),

Y Sungram Singh ve Debee Dutd,
2 N. W. P. Decis, 235 (1835).

5 See Steele's Law and Customs
af Hinduw Castes p. 444 re Ghar-
bari Gosavis,

Nispraha and
Gharbari
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Bombay,
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But in praclice wispraki gosavis have in numerous cases
contracted morganatic or formal marriages and thus become
known as gharbari gosavis.  The gharbari gosavis ave
competent to contraet valid and lawful marriage. They
do not form a distinet body governed by a different rule
of inheritance from the négprahi gosawis. The widow of
a gharbari gosawi is not entitled to succeed ' to his property
in preference to the ciela of a gurnblauband of the
deceased, but she is entitled to residence in and main-
tenance from the property of her deceased hushand.! ‘
According to the custom obtaining among gharbari

‘gosavis, a stranger may be adopted, who would acquire

rights of succession superior to a son born, but one son
is never adopted to the prejudice of the others, and in
the absence of an adopted stranger, sons suceeed equally.®
A grant to a gosav: and his diseiples in perpetoal
succession coupled with discretions which practically make
it an endowment of a mutl with a limitation of the en-
joyment to a particular line of celebrants of the worship
therein, does not entitle an individual gosevi to encumber
the endowment beyond his own life. A grant to a gosave
and his disciples is intended by a Hindu grautor to bea
perpetual fountain of merit producing benefit: to himself,
and this intention would be entirely defeated by the divi-
sion of the gift at the will of any unprincipled successor
of the original grantee to purely secular uses.. In a
particular case® the grant declaved that the allowance was
to be enjoyed by the grantees and by lLis disciples and
successors from generation to generation. The grant was
for the worship of the goddess of wealth and for feeding
and otherwise supporting poor and deserving people. Such
a grant cannot be said to be equivalent to a grant to a
man and bis heirs, ‘

Uigtitabai v, Shivabakas Gir. L, R, 114 (1902),
5 Bom. L. R. 818 (1903). 8 Khusalchand v, Mahadervyivi,
* Balgir v, Dhond Gy 5 Bom, 12 Bom, H.C R, 214 (1875).
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In the case of Modunt Burm Suvoop Dass v. Kashee Jha,'
it has been held that a mokunt in charge of an endowment
cannot, exeept distinctly for its benefit, encumber it be-
yond his own life. The same principle should govern the
grant to a  gosard and his diseiples. An individual gosave
is no more at liberty to sell the endowment than a
vatandar the endowment of Iis effice,

The existence in India of dancing gitlsin connection
with Hindu temples is according to the ancient established
usage of the counhy, and the (Jour “would be taking far
too much upon itself,” (to quote the words of Sargent, C.J.,)
“to say that it is so opposed to ‘the legal conscionsness’
of the community at the present day as to justify the
Court in refusing to recognize existing endowments in
connection with suoh an institution”,® Accordingly, where
the plaintiff sued, as the adopted daughter of a dancing girl
attached to a temple, to redeem and have her right recognized
to manage the ¢nam lands assigned as the remuneration
for the temple office, her claim having been rejected
on the ground that the adoption conld not be recognized
by the Civil Court, the High Court held that the
plaintiff’s suit should be allowed. The lands in question
were not claimed as being the property of the last in-
cumbent, but as a part of the endowment of the temple
of which she had heen the manager. The alleged adop-
tion only had effect as nominating the plaintiff to be the
successor in the management, and if it was the eustom
of the temple that the actual incumbent of the office of
dancing girl in the temple should nominate her successor,
the Courts of Law could not refuse to recognize it, such
censtom being recognized in the country.®

. In m-dmary par]mme, the term ‘Laﬂm, as applied to
tem ple endowments, signifies a special endowment for
eerta,ixi speciﬁc service or religious charity in the temple,

120 W. R, 471, S Qarva Naikin v, Nanw Lakah-
! 14 Bom. 90 p, 93, man, 14 Bom, 90 (1889).

Temple
endowments
and daneing
girls.

KNatlas,
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Ardajama katlai, or endowment for midnight service, is an
instance of the former and Aunadana latlai, or an  endow-
ment for distributing grafis food for the poor,is an
example of the latter.  In this sense the word fatlai is
used in contradistinetion to the endowment designed
generally for the up-keep and maintenance of the temple.
Inthe case of some important temples, the sources of
their income are classified into distinct endowments ac-
cording to their importance; each endowment is placed
under a separate trustee and specific items of expenditure
are assigned to its legitimate charges to be paid therefrom,
Each of such endowments is called also a Lkatlai, and the
trastee who administers it is called the katlaigar, or the
stanik of the partienlar Zatlar.' ;

In  Fythitinga Pandura Saunadli v. Somasundars
Mudaliar® the term kat/as is nsed in this sense. There the
punchyetdars, or inanagers of a temple, being divected by
the Magistrate to repair the gateway of a store-house
within the temple precincts and under their immediate
control, spent some money in so doing from the funds of
a katlar, or endowment of which they were managers.
They then sued the trustees of two other katlais for' ve-
covery of the said sum on the ground that, by the usage
of the temple, the costs of repairs were payable from the
defendant’s income and asked for a declaration that the duty
of executing repairs fell upon the defendant’s katlais, 1t
was held that in the absence of any endowment or trust-
deed regarding the Lat/ars the decision must be found
in the usage of the temple, upon proof of which judg-
ment was given for the plaintiffs, and a declaration
added to the effect that the defendants were liable foy
repairs to the temple so faras the surplus funds of thieir
katlais should permit.

Vythilinga Panduwra Sannadhi 199 p. 200 (1899); |
v, Somasundara Medaliar 17 Mad, 217 Mad. 199 (1893).
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The temple of Kachankurissi is an ancient Hindu témple
in South Malabar. It is of such antiquity that nothing is
known as to its foundation or original constitution. Tn
a suit its wrellers, or managers, sought for a declaration that
they themselves were entitled to the exclusive management
of the temple and that the defendants had no right over,
or right of management in, the said temple, The  defen-
dants, vepresenting the Numbuidyi family, were the descend-
ants of the former rulers of the locality, and, as such, pos.
sessed cortain sovereign rights of snperintending the temple.
These rights were called theiv melkoima vights. Disputes
having arisen, the predecessors of the parties in 1845 and
again in 1874 bad compromised litigation and agreed, with
the result that they had since then continued to act upon
the agreement that they should jointly exercise the powers
of management. It was aceordingly decided that the com.
promise so agreed to was binding upon the plaintiffs,
(wrallers) and that the usage which had been followed since
1846, was.the best exponent of the welhoima right and .
that the compromise could not be re-opened.*

Sanjogee bairagees ave religious mendicants, drawn from
any caste. They are a distinet section of the Hindu com -
munity in Bombay. The ovigin and status of the Bombay

hairagee mokunts is not wholly free from obseurity, Their -
position, if not identical with that of moduuts in other
parts of India, bears a strong analogy to it. Among these
bairagees a female can be appointed.a modunt. The proce-
duare of appointing a mokunt is the same as in other cases,
viz., the mokunt incumbent nominates his successor, and
other lairagees at the luwudhara of the deceased niodunt
invest the person elected with the modunt’s chudder aceord-
ing to the recognized formalities prescribed for “such an
occasion.” ‘ ;

L Chevukunneth  Manukel Ni- 2 Dhuneooverbai v,  Advocate-
lakandhon Nambudirapad v. Ven-  General 1 Bom, T, R, 743 |
gunat Sivarupathil P, R, V. v. 749 (1899).

Noambidi 18 Mad, 1 (1894),

33
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“A reference to sanjogees was m‘ule by the § Suddeér Dew-
.my Adawlut in relation to suecession to a mutt in- Pari.

. There it was held that the office of a mokunt of that

particular muwtt passod to that class of mokunls who ' are
known as 2 J/eniyee, or &m,;/oqee, 7 e., rweetwa, and noh to

the sanjogees.' i
"The term duiragée is 1pphed to the mzsﬁurw § ef

the ramanihdee class or its ramifications.? . The’ raia- :

unnedlee class  would a‘ppem' to have . recognized ' eustont

in respect of suceession, and where on fthe demise of
the superior of a muwll there is no elele to succeed, the
heads. of ithe malts,” who look up to 'some one of then‘
ownorder ‘as ‘chief, and refer to that saperior eonnected
with their founder as the eommon head, ‘assemble under
the . presidence of such superior  mokunt, or, ‘in his
absence, some ofhier. mokunt, and eleot a snecessor from
the pupils of some other teacher.  The Court observed
“It: should be ascertained upon evidence to what sect
of bairagees, the deceased wmohunt and his predecessors
belonged, whether they ‘acknowledge any superior of any
mutt as entitled to presule at the election of a suecessor
o whether this mufl is isolated and apart from other
bau(cgr’es «muils, and, farther, whether there is any usage
to regulate the successor to a mutt or whether each
muté has its own peculiar custom and is not bound by
what prevails amongst  bairagees of the same tribe.
It may be that hitherto the chela has succeeded to
the.- gurn "as a matter of course. But here, as there are
no : ehelas, so the case should be decided according to
nsage of’ othm- mutls of the same tribe, unless it be
ostablished that each wmuft can regulate its own successor,
and that some partienlar rule has prevailed in the ease
of this mntt, so as to entitle the plaintiff to succeed :
and that the late Zairagee belonged to no tribe or com-

§ jilnf/unﬁ Gapal Das v, Mohwnt (1851),
Kirpa Ram Dass 7 8, D. Decis 162 $ Vide Wilson's Secte of Hindus,
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munity so as to bind the succession by the rules of that
community.”

The rule of succession to. an ddlinam  formed the
subject of decision in a Madras case? The plaintiff was
pandaera  sannadhi and, as such, the representative for the
time being of the adhinam, and the defendant claimed to be
tambiran  of the disputed mutt, which was founded by
a member of the adiinam.. The plaintiff contended that
the mutt belonged to his adlinam, that the appointment
of /ummmu of tlut mull vested w1th him, and that-only
tanbirans of his adbinam were ehn'lbh, to be appointed ;
that the defendant’s suceession to that tuppolntmeut under
“the Wiill of his predecessor was illegal and invalid. The
Court held that the wutt was affiliated to the adkinam,
but that the head of the awdhinam was not entitled to an
oxder for delivery of the property of the mutt to himselt

' to his appmutec. On the evidence as to the usage in
‘the Psta,bhshments I question, it was found thal the hemd
of the wmutt was entitled to appoint his successor, but that
his efeclion was limited to members of the adhinain ;- and
the head of the - adhinam  was entitled to enforce this
rule, though he was bound to invest a disciple’s property
nominated by the head of the mutl, the defendant not bema'
4 dlsc:plo of the ml/u;mm.

’ lfflm Dius Byragev. G’rm_r/;: Secunadhioy Kendasami Tambivon,
Das; 3 Ag. H. C, 205 (1368). .10, Made 875 (1886). i
2 Glyane Sambandha Pandeyo !

Succession to
an Adhinam.
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In dealing with customary rules of inheritance in this
chapter we a,hould remind our readers that those regarding
Impartible Lstates or Religious lhsmblnshmcntb llave been
noted under each head separalely and we do not wish
to repeat them here. Herein we propose to delineate other |
customs relating to succession which have received re-
cognition by the British Courts. 1In cases of inheritance
fubachar or family custom bas the prescriptive force of
law'! and we will see how family custom has pnevmled over
ordinary law.

The exelusive right of succession of an eldest son is
limited to Regalities and ancient zemindaries when the
common Hindu law of inheritance gives place to the
usage of the family or of the country? Such right does
not affect zemindavies acquired by recent purchase, it
being only applicable to Regalities and ancient zemin-
daries.®

In matters of succession there is no difference betwePn
sons by a first wife and those by §ubscqucnt wife or wives.
According to the Hindu law sons by different mothers
inherit equally. A distribution of the paternal estate is
mwade among them not with reference to mothers but  with
reference to the number of sons. Similarly ,where by family

* custom the rule of primogeniture prevails, the eldest son

whether born of the fivst wife or any onc of the other

Al Ll ) i %

| q,(,,,,.,,-,, Siuglt ¥, Khedun  gars Mad, Decis. 27 (1849),

Singh, 2 8.0, Sel Repy 1167 (147) 8 Jugrunadharow v Rondarow,
(1 814, M. Decis, 112 (1849). 1 Morley's
) .‘Il"lff“lll'(‘ll.f/tlIl(l/l’“'}u‘llﬂ'\'f/Ill'fj Dig, 188

Manigar v, Toombeyasaniy  Mani-
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subsequently married wives, will have
right to succeed to the estate of his deceased father.

261

the prefevential

The

ank of the senior wife or the priovity of her marriage
will have nothing to do with her son’s succession, it he
does ‘not happen to be the first born ‘or eldest son of

his father,! Sometimes by

prevail, as among the Kumbla zemindars.
son by a senior wife has a prior.

ing to w valid eustom, the

custom the rveverse rule may
. There, accord-

right of succession to a son by a junior wife, even if

the latter is the elder son.?

The Privy Council has held

in two cases that priovity of birth of a son is not affected

by the prior marriage of the mother.?

But both these

decisions ave authorities only for the proposition fhat as
between sons born of wives, cquzmls in class and without
any other distinctions, there is no seniority in right of
their mothers, but that the seniority recognized, is .u,cord-

ing to birth.

of succession in the case

Their  Lordships did not decide the rule
when the wives are of differ-

ent caste or class, and their marriages have taken place

In

under different forms.

Ramasami Kamaya Nail v,

Sundaralingasami Kamayn Naik? the Madvas High Court

had to deeide this point.

and the defendant’s mother were not equal

class.
was a dagger wife,®
pure caste rites

Therve, the plaintift’s mother

caste or

There was the further distinetion, riz., the former
‘whilst the latter was martied by the
without the intervention of a dagger.

After considering various authorvities the Court was of

opinion  that the

" Bajah Bughowatl  Sivgh .
Beojade Hherrilwr Singh, 78, D,
Sel Rep, 126 (1813),

¥ Rumasami K. Neik v, S K, Nuwik
17 Mad. 422 p, 437 (1894 « 4. ¢, in
the Privy Council 26 1.4, 55 (1899).

¥ Bamalalshmi Anmal v, Siva-
wernt loe 14
Moo, L. {90 &4

Perumal
A,

Sellererayar,
a70 (1872); s,

rule of suceession should be one of pre-

WioRe oags do0, 12 B LR La08
Pedda Ramappa Nayawivarn v,
Bangeri Seshamma
81, A 1 (1880):
315 2 Mad. 286.
H.Co R 161

1T Mad, 422 (1594).

P See Jnfre under Marriage
Divoree, Chap. Yill.

Nayanivare,
B Qi R
See alsa 5 Bom,

and
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ference in favour of the son by a wite of the same caste
ot an Thus between sons of mothers of the same gaste
bub of dlifercnt classes therein, the right of a junior son
by ‘a first mavried wife, if she be of a higher cldss, is
superior to that of an elder son of a wife of lower class.!
Among Tipperah Rajabs, sons of slave givls or Zachuu
Ranis married in an ' inferior form lhave equal right of
succession to the RaJ with the sons b_y ais mau'u,d in
a ruru]ar form.? /
In the family of ‘the  Rajah of I’uolkooaunah in
'Nhnbhoom, there are two classes of Ranis—dkals and
bebiati.  Bhati Ranis ave those who can eat rice., with
tlm,Ra-Ja.h or whose rice can be taken by the Rajah.
Bebhati ov bhegurblati Ranis are those whose rice cannot
e eaten : by, or, who cannot eat rice, with the Rajah, - In
Rajah Nagendir Navain v, Buglhoonath Narain: Dey,® the
defendant,: a younger son of the Rajah, opposed the claim
of the plaintiff on the ground that the latter was the son
of alebhali Rani she bemw of the Silda family), and sas
such could not attain to the Raj: and that, in order to
euceeed he wust prove a kulachar or family custom to that
effect. It was undisputed, however, that according to the
.custom of inheritance in the family, the succession to the
estate dcwlved to a single heir to the exclusion of the
othm' hurs of the deceased. The plaintHt was the eldest son
and. thclctme presumably wounld be the suecessor to his
fathet. The parties weve Kshalryas. Tt appeared that the
family of the Rajabs of nine Mabals in the Jungle Mahals
were of higher dignity than the other Rajput families,
Oncof these was the Tong family, that of the Rajah of
Foolkoosunali; ofhers were the Dholl, Mull, &e. - The

b See Family  Customs, SUp i l,)i\'ol'cc, Chap., VIEI ir/.}'m as
P08 for a rile of succéssion | between the iuwsus of 4 Sigei -
between & son by a puat Rani and . viage and a bivhi marviage,

w son by o pliaolbibaki Rani in the ? Bee . under  Marriage | and
Tributary  Mahals in Cuttack ; Divoree, infra.

and  also wnder Mariage  and # W.R, (1864) 20,

#
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Silda, Samnnt and goor fmmlws, though thp\lfs and
Kshatryas, weve consideved of somewhat inferior gradis.
The High Court of Bengal having considered the evidence
observed *——-—“ Tbe conclnsmn 15 that there is wbsdlutelv

'nbbhmg in the evidence to show that the son of a Rani of

the Samunt fa‘mxly may not succeed to the Raj i in the Tong
or Foo]koosunah fqmlly, that on the contrary, théré is
strong "‘evidence that he may do so, No single instance
has been eited o \'efcmed to in any of the pmceedmc-q to
show that amongst the legitimate sons of these Rajput
families, the claim of an elder son born of a Samunt
mother has been treated as subordinate, or postponed to,
that ‘of 'a younger sofi, born’ of a Rani of the mine
famlhes._ And there is nothing in” Hindu law te counte:

‘nanee such a distinetion” between ]ocrltxmate (lnldren hmn

of mothers of the same great caste.” ,

We have already dealt with the 0\(‘][1::!011 OF fenmle
from succession in connection with lmpamble lahtee
In Russic Lall Blunj v. Purnal Mumnee® a childless widow
claimed the share of her husband. Her claim was opposed
by othet shavers on' the ground that by a custom of the
family, if a person died wnthout direct male issue, neither
his wife, daughter or daughter's son eah succeed.’ Upon
the evidence it was held by a majority of Judges that
the custom of excluding childless widows had been fully
and satisfactorily established. 1In Buzjore v. Blhagana®
the paternal grandmother of a deceased sharve-holder
claimed to ihlxerlb in preference to his male collateral re-
lations.  The latter replied that she being a female  was
excluded from the inheritance by the enstom of the fa’mi]j
and tribes of the Pande Brahmang in Oudh to which the
parties belonged. But upon evidence, including the village
Wajib-ul-urz, theeunstomary exclusion of females as alleged
was not substantiated.  According to the law and usage

¢

b Vide, Supra p. 186, Y10 Cal, 857 (P, €.) (1883),
% 8, D, Decijs 204 (1847},

Exelusion of
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suceession,

Widows,
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of the Benares school, a brother’s widow has no place in
the line of heirs ; nor is she entitled to succeed by right
of swrvivorship,'

In a Bombay case the allegation was that among the
Gohel Girassias, according to the custom, the wndow% and
daughters were excluded from inheritance. The lower eonrt
found that the custom proved excluded daughters, but not
widows, from inheritance. The High Cowt, however,
after examining evidence, lield that the custom to exclude
daughters was not proved.® From the absence of any
finding regarding widow’s elaim it may be surmised that
the widows are not exclnded,

In a Madras case it was alleged that according to the
custom prevailing in Southern Indm, the senior widow by
date of marriage succeeds in the first instance, the others
inheriting in tlmxr turn as they survive, but being only
entitled in the meantime to be maintained by the first.
This custom is not supported by the decision of the Courts,
nor by any text-writer of paramount authority in the Madras
Presidency. Consequently it was held that the ordinary
Hindu law prevailed, according to which the separate pro-
perty of the deceased lmsband is taken by all the widows
asa joint estate for life, with rights of equal beneficial
enjoyment and of survivorship,®

Among the Jamboo Bralmans if a man dies ]eavmo- a
daughter and no male issue, the daughter and her dancrhter
would inherit his property, even when undivided, in pre-
ference to the collaterals of the deceased, in accordance
with the custom of the caste.* Among the members of
the Utpat families of Pandharpur in the Solapur district,
danghters are excluded from suceession by a long and a

Y iJagdamba  Koer v, Secretary pathi | Radhamani 1 Mad, 290

of State 16 Cal, 367 (1889). (P, 0.)[1877).

2 Desai Banchhoddas Vithaldas & Dessaces  Hupreeshunkur v,
V. Rawal  Nathublai Keshabai — Baees  Mankoowar ard —Umda
21 Bom, 110 (1895), Bom. Sel. Rep. 122 (1838). Morley’s

¥ Gujapatli Nidamani v, Gaju- Dig. 834,



INHERITANCE, 262
uniform family nsage.!  Similarly in the Bahrulia ¢lan in
Oudh there exists a custom excluding daughters from
inheritance.? ‘ L

A special cnstom regulating the succession to bhagdari
lands in the Collectorate of Broach is that on the death of
a bhagdar, whether Hindu or Mahomedan, without male
issne, his  married male relations (after the death of his
widow) whether sprung through male or female relatives
of the deceased 4hagdar succeed to his dhagdard lands to the
exclusion of his daughter or sister,® |

A sister is entitled to succeed to her deceased brother’s
property asheir of her son who has died, and it is im-
material for the protection of her title as heir, whether
her son be born before or after the deceased party whose
property she claims.* A sister’s son inherits in Bengal.®
Till the year 1867, the prevailing opinion was that in the
provinces governed by the Mitakshara, a sister’s son could
not inherit ; the estate would escheat rather than pass to
him. Even the Judicial Committee was of that opinion.®

But the question again came up before them the following

year and their Lordships by their decision, dated the 17th
July, 1868, in the case of Gridhare Lall Roy v. Government
of Bengal,” held that the maternal uncle of the father of
the deceased was not excluded from the class of dundihus
eapable of inheriting, and that the text contained in the
1st article, sixth section, of the second chapter of the
Milakshara, does not purport to be an exhaustive enumeration

Utpat. v,

L Bhew  Nanaji 865 (1859).
Sundrabai 11 Bom, H, C. R. 249 & Jowakir  Hawnt ' v. Musst.
(1874), Kuilusoo 8 Sevestre Part. 1 p. 519

8 Lekraj Kuay v, Malpal Singl
5 Cal, T4 (P, C.) [1879] : '8, €. 6 C.
Ly R. 593 : 8. ¢. 4 Shome's Notes 42,

» Pranjivan Dayaram . Bai
Reva 5 Bom 482 (1881).

& Damaodur  Chunder Roy v,

sst. Beeroojamoyee © Sevestre

34

(1864). 2 Strange's Hindu Law
p. 1085 Rajelunder v. Goecwl-
chand 2 8. D, Sel. Bep, 43 (1801).

& Thakoovainv, Molwen 11 Moo,
. A, 386,

" 12 Moo, I, A. 448 (1868): 8. ¢. 1
BLR ;8.0 J0W.R 32

L
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of all bundhus who ave capable of inhetiting; that it is not
cited as such or for that purpose by the anthor of the
Mitakshava. In the case of Amirto Kumari v. Lukhy-
warayan Chukerbuity' o Full Beneh of the Caleutta High
‘Court held that in the absence of nearer relatives a man may
be heir to his mother’s brother as regards property subject
to the Mitakshara. The Full Bench made reference to
the afore-mentioned Privy Council decision. Tt should be
noted that a division Bench of the Caleutta High Court had
decided Amrio Kumari’s case while Gridiard Lall Roy's
case was pending in the Privy Council, and at its hearing
the Caleutta High Court’s decision was cited and approved
of by the Privy Couneil: The Full Bench after citing the
Privy Conneil’s decision confirmed the division Béneh’sruling.

The general rule in Bombay has long been and is to
treat the sisters as heirs to the brothers rather than the
paternal relatives.®*  In ZLakskmi v. Dada Nagaji® and
Biru v, Khandu® it has been decided that the sister, in
the Sholapur district, is not only an heir, but is entitled
to preference even over some who ave gotiqja .Sapawdas.
Ina very recent case’ the Bombay High Court has laid
down that in the district of Dhavwar a sister is preferred
as an heir to a brother’s widow. TIn this case his Lmdslnp
.the Chief Justice observed thus: - “These questlons 1n
which the right of female heirs comes under debate, turn
in Bombay, on considerations peculiay to tlus Presxdency,
and it is therefore useless to seek guidance in the decision
of the other High Cowrts. In Gujrat and the Island of
Bombay the right of a sister to a high place in the
order of snccession has long been determined and has the
sanction of the Mayukha, whose author is said to have
flourished about 250 years ago....That there is a usage,

110 Bevestre 20 (1308) it By P ) % 4 Bom, 210 (1879). i
B. L. R, 28 (p.B) . ¢ Lhid 214 (1879).
3 Terayeck Anundrow vo Lavat- 8 Rudrapa: v, Irave 28  Bor

meebace 7 Bevestre 1085 (1864), 82 p. 85 (1903)
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tinder which the sister succeeds as an heir when outside
Gujrat. and the Island of Bombay, is, we think, beyond:
doubt ; the struggle has been to reconcile that usage with
the Sanskrit commentaries, -but in-wview of the decided
cases, it appears to us immaterial swhether we invoke in
support of it the rule of Nilkantha, or the mterpletatmn
of Balambhatta or Nunda Pandit.” -
According to the Hindu Iaw of succession in - force in
the Madras, Plusldemy a sister’s son,: bem a bandhu, is in
the line of heirs,' s B D
Wheu a queqtlon rewaxdma‘ mherltanee arises between
parties of the Jain sect the Court should enquive.into the
customs of the sect and he fgmdul by .the result ' of the
inquiry, 1If the party alleging the custom succeeds in
establishing the same to the satisfaction of the Court,
‘then, whether the custom be at variance, ov in aceordance
with, Hindu law, the Court is bound to give effect to the
custom.’? In the same case the Plivy ‘Council held that
although ordinaty Hindu law, in the absence of proof of
speclal customs, has usually been applied to persons of the
Jain seet in Bombay, yet the Jains possess the privilege
of being governed by their own peculiar laws and customs
when the same are by sufficient evidence capable of being
ascertained and defined, and are not open to objection on
grounds of public policy orotherwise,®
Jains are dissenters and are mostly of / usi Lyt ouwm.
The four main divisions of Jains arve Pramiar, Oswal,
Agarwal, and Khandewal. In a very vecent case* the Bome
bay High Court held that unless a special custom to the
Loutmr_y be established, the o:dmaly Hindu law governs
steceession among the Jains. By ol'dmaly Hmdu law is

! ('llc/i/.uué Livupati FReayanine [Iul‘/m 6 Ni-W, 1P 8382 (]844}
garw v LBajal Swraneni Venkata ¢ 1 ALl 688,
(rdjl!//ll Narasimha Reav Bahadur ¥ 5 L, A, 87 (1878).
Mad, H, C. R. 278 (1871). S dmbabai v, Govied, 23 Bom,
L Sheo Singh  Rai v. Musst. 257 (1898). '

Inheritance
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meant the law that governs the three superior castes of
Hindus iz, Brahmans, Kshatryas and Vaishyas. The
High Court in Bengal expressed the same view.' ‘
The term “ Hindu” in section 331 of Act X of
1865 means and includes a “ Jain”’ and consequently,
in matters of succession, Jains are not governed by thal
Act.® i : b A
Under the Mitakshara the right of surviving copar-
ceners of a joint Hindu family depends upon survivorship
and not upon inheritance. There being a community of
interest and unity of possession between all the members
of a joint family, upon the death of any one of them, the
others take by survivorship that in which during the
life-time of the deceased they had a common interest and
a common possession, This principle of coparcenership
applies to the Jains who, like Hindus, are governed by ihe
Mitakshara doctrines,  Therefore, as between husband and
wife, the interest of a deceased hushand when joint sur-
vives to the co-sharers in preference to his widow's right
of inheritance. But where the husband is separated and
there is no community of interest, the deceased hughand’s
estate does not pass by survivorship to the other sharers
but descends to his widow.*  The Privy Council in
Sheo Singh Rai v. Musst, Daklho,* held on the evidence
adduced in the case, that a sonless widow of a seraogi-
agarwalae takes, by the custom of the sect, a very much
larger dominion over the estate of bher busband than is
conceded by Hindu law to the widows of orthodox Hindus,
to the extent at least of an absolute interest in the self-
acquired property of her husband. In dwbabai v. Govind,

U Fallah, Mohabeer Pershad v, Al S5 (1880),
Musst., Kundur Koonwawr, Ind, ¥ Lallah  Mohabeer Prosad .
Jur. N, §, 312 (1867) : 8. 0. 8 W. R, Musst. Kundun Komiar, Sevestre
1165 Chotay  Lall v Chuwnwoo | Port 1V, 128(1867) : 8 W, I, 116
Lall, 6 1. A, 15 (1878) ; Bachehi Vo LA, 87 (1878).
v, Maklian Lall, 3 A1l 55 (1880); 5 23 Bom, 257 (1898),

2 Bachebi v, Makhan Lal, 3
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X

it was held that among Jains of the dassa parwad caste,
who came from Gujrat to the Belgaum district and  carvied
their laws and customs with them, the widow is the sole
heir of her deceased husband, and that the illegitimate
sons of her husband are not entitled to inherit their deceased
father. Amongst agarwale banias of the saraogi sect of
the Jain religion a widow las full power of alienation in
respect of the non-ancestral property of her deceased
husband, but she has no such power in respect of the
property which is ancestral.! The alienation by gift by
the widow of a diudela Jain of her husband’s ancestral
property is invalid according to the Milakskara, which is
the ordinary law governing lindala Jains in the absence
of custom to the contrary.” A custom was aileged, in a

recent Allahabad case® to prevail amongst the members

of the saraogi community in the N.- W, Provinces of India
to the effect that, by reason of it, females are excluded
from inheriting the property of their father. But as the
evidence given upon this point was conflicting, the custom
was held to be not established.

Jain Shastra recognizes the heritable right of the
adopted son®  In a case where the parties were descended,
either directly or by adoption, from a common ancestor,
and the plaintiff claimed by right of inherilance a certain
portion of the property as his share, the Sudder Dewany
Adawlat in the N.-W. Provinces held that in a claim
for inheritance, based on the Skastras and the usages of
the sect, where both parties ave saraogis the terin
“ Shastras” used in the plaint does not necessarily imply
the Siastras of the Hindus and that the plaintiff is entitled
to a decision of his claim under the Jain law.*®

Chand 16 Al BT (1894). Gulaleland, 5 8 D, Sel. Rep. 276
t Bachebi v, Mullian  Lal, 3 /{1833).
Al 5o (1880). ! S Munnoo Lall v. Gakul Per

¥ Bansi Lal ¥ Dhapo, 24 Al shad, N.-W. P, Decis 263 (1860),
242 (1902)

Y Shimbhuw. Nath ' v, Gagan i Maharajo Govinduath Roy v.
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By the Sikh law the widow inherits the property solely,
it there be no children.! There is no difference between
the rights of inheritance- of a nikah or second wife and
of a woman who had been married only onee; and therefore
the widow of two husbands would ~inlierit the . property
of her last husband, in the same rvight and manner as if
glie had never been married before* - Where an intestate
Sikh dies: leaving a_ widow and an adopted or natural son
surviving him, the widow is entitled to five-sixteenths of
the intestate’s property aund the son to the remainder.® .
A son by the ahand martiage* (which is a sort of inferior
matciage) gets a sharve of his father’s property equal  to
one-half of the share of a son by the liak or regular form
of marriage.’ i i o

Where two half-brothers, Jats, c¢laimed to inherit the
landed estate of their father, the one being born of a
married  wife, and the other the issue of a woman who
had been united to their common father by the ' ceremony.
of kaje ov kerao; and it was proved to be the father’s
intention that each son should get an equal shave of his
estate; the Court decreed accordingly.”  In Khooshat
Singh v. Rao Omrao Singl,’ it was held that the illegiti-
mate son of a Jat, who is of Sudra class, by a woman
of unequal caste, eannot inherit paternal property, as no
proof was adduced proving that custom prevails among
Jats to unite themselves by the ceremony of kerao. ov
dhericha with somen of unequal caste and that the sons
of such unions succeeded to their father’s estate. .

The principle of succession upon which ene member of
an ovder of ascetics succeeds to another is based entirely

\ Kissenchunder Shaw e Bai-  coomar Byebee, HEast's Notes, case
dam Beebee, East’'s Notes, case 14, 31, Mar, 1815,

Jan, 1815: Morley's Dig. p. 350. S Kenwar Kishen Singl v, Kons
2 1bid. war L Goldb Stugl, N-W, P, 173
# Ibid. (1861). |
+ See infra Marviage & Divorce, " N-W. P, Decis Part I, 320

5 Juggomohun Mullick v. Sawn- (1864).
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~upon fellowship and personal association with that other,
and a stranger, though of the same order,is excluded.'
Amongst sannyasis generally no chela bas a right as -such
to succeed to the property of his deceased guru, His
right of succession depends upon his nomination by the
deceased in his life-time as his successor, which nomina-
tion is generally confirmed by the mokunts of thé neigh-
bourhood assembled together to perform ‘the funeral obse-
quies of thie deceased. Wherea guru does not nominate his
sticeessor from among the ¢helas, such successor is clected
and installed by the mohunts and principal persons of

the sect in the neighbourhood upon the oceamon of the

funeral obsequies of the deceased.?

Where a chela sued for possession of a village belong-
ing to his deceased guiw, founding such suit on his: right
of succession as chela without alleging that he had been
nominated' by the deceased as his successor and confirmed,

~orthat he had been elected as suceessor ‘to the deceased,
such suit was held to be unmaintainable.®

In G’ry'mj Puri v. Achatbar Puri* the plaintiffs claimed
tlmt they as members of a fraternity of nihangs were,

the' decease ‘of another member, entitled to' the
suceession to the property ponqessed by lnm, aceordmcr to
rules of inheritance prevailing in their religious brother
hood. They thus claimed to exclude the defendant, an
alleged son of the deceased. This son, who was a minor,
‘was in possession through his mother and ‘guardian, The
Judicial Committee, wrthout deciding as to the alleged
mode of suceession to property among uilangs formm«r
this brotherhood, affirmed the decision of the High Court

- to the effect that it had not been proved that t:he deceas ed

‘chzquyla(l(»: Muam Chow-,  All, 539 (’1&78), Nivwnjuw, Beai-
dhury. v, S/uuzrqun Oglorenath,  thee vi Padarath Bharthee S, 1,
4 Cal. 543 (1878) : 5. C. 3 Shome's  Decis. N.-W. P. Vol. 1. 512 (1864),
Notes 29, See also 29 All. 109 ¥ Madho Das v, Kamta Das
(1906). 1 ALl 539 (1878).

* Madho Das v, Kamta Das 1 $ 21 1A, 17(1893): 8.0.16 All. 191,

Amourr WNiw
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was a member of the sect ; and on this ground the’ dlb-
missal of the suit was. maintained,

According to the authorities cited in V\’est land
Biibler’s Hindu' Law' a gure in the Deccan has a right
to nominate his successor from amongst his elelas by a
written declavation. In 7yimbakpure Gurw Sttalpuri v. Ganga
Bai®  the plaintiff did not set up against this general local
law any special custom of the institution or the community
to which he belonged. He relied on his mere discipleship
and his recognition by the dasuame after the death of
the last incumbent. These grounds were held insufficient.

On the death of a bairagi or an ascetic, his preceptor’s
preceptor apphed for letters of administration claiming
that, according to the custom prevailing in the sect of
which he and the deceased disciple were 1'e‘zpectiveiy
members, he, as the preceptor of the dead man’s preceptor,
was entitled to his property. The Court held that the
custom set up was proved.?

Where a family migrates from one territory to another,
if they preserve their ancient religious ceremonies, they
also preserye their law of succession, The earliest reported
case on the point is Rajchunder Nurain Chowdlry v.
Gocwlehund Goh* There the suit was for a landed  ostate
situated in Bengal, and the contending parties svere the
deceased’s nephews, 7.e., his sister’s son versus his brother’s
son. According to the Bengal school the former, and
according to the Mithila school the latter, is the heir,
The family originally came from Mithila and resided for
generations in  Bengal ; had intermarried with Bengal
women and had not umformly observed the religious *
observances of Mithila. It was therefore held that the
Bengal school must govern the case. The Judicial
(Jommxttee fo]lowed thxs case in Rnicﬁeputty Dm't Jha v,

: ]M’r lbxd 1»-)4 556, - ( 'Immlw (ruvumnu 5 0. W, 1\. 37‘;
* 11 Bom. 514 (1887). [1901].
! The Collector of Ducea v, Jugat * 18D, Sel, Rep. 43 (56) [1801].
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Rejender Naraie Rai,' which is the leadine case on the
3 e

_point.  Their Lordships have held that Mithila law conti-

nies to regulate the succession to property ina family
who have migrated from that district but have retained
the religious observances and ceremonies of Mithila.

The general principle is that a person settling in a
foreign country shall not be deprived of the benefit
of the laws of his native district, provided he adheres
to its customs amel usages® If a person of a Mithila
family living in Bengal has a Mithila purofit and performs
the ceremonies used on oceasions of joy and mourning
according to Mithila shastra, his right of inheritanee and
other claims are determinable by the law-authorities current
in that country. But, on the contrary, if he abandons the
customs and usages and religious observances of the place

~of his birth and adopts those of his domicile, he will be

governed by the laws and cnstoms of the latter place.®

In deciding the question whether the lex loci or the
system of law prevailing in the country of origin governs
the succession of a migrating family, the test to he
applied is whether it has retained the orviginal form and
character of the religious rites and usages of the family
as observed before the migration.* Thas, where a Hindu
family came many generations ago from Mithila where the

- Mitakshara prevailed and settled in Bengal where the

Dayabhaga prevails, and aequired real and personal pro-
perty situate in Bengal ; and it was found that the family
retained their customs and usages and observed their
religions rites and ceremonies according to doctrine of
the Mitakshara, the Judicial Committee held, on a question
of succession, that the Mitakstara and not the Dayabhaga,

'2 Moo. 1. A, 132 (1839), 292 (1847) ;  Rany Padmarati v,

s Gunga Dutt Jha v. Sreenarain  Baboo Dooler Single 4 Moo, I. A.
Rai2 8. D. Sel, Rep. 11 (18) 259 (1847) : 8.0, 7 W. R. 41 (P, 0.
[1812], Y Bany  Padmavati  v. Baboo

8 Rany  Sviwuty  Dibeall v,  Dooler Singh & Moo, I, A, 259
Rany Koond Luta 4 Moo, T, A, (1847): 8, ¢, 7 W. B, 41 {20

35

Test to be
applied,



Presumption.

274 : HINDU CUSTOMS.

the lew loct, was fhe governing: authm-x‘ry to dotm-mme the
right of succession,'

A Hindu migrating from one province to anothvr and
'wqun'mo* property in the territory where he has settled,
is at liberty to carry with him his personal law so as to
override the law of domieile or that of the locus rei site.
‘Regard being had to the constitution of Hindu society
and the we]l known attachment of Hindus to their ancient
religions customs and  observances, it should be pre-

sumed until the contiary be proved, that a Hindu so

migrating must have brought with him, and vetained, all
his religions ceremonies and customs and, mmeqnently his
law of suceession. This presumption becomes stronger
where the family is shown to have bronght with it its own
priests, who, and their descendants after them, continue
their ministrations to the fumlly

The pl‘esumptwn nmy be supported by («) prcvmus
instances of snccession in the family which had followed
that Jaw rather than that of the domicile; (4) testimony
as to the observance of rites and ceremonies at mar-
riages, births and deaths whick will show a strong body

of afﬁrmatlve evidence in favour of the continuance and

against the l'elmqmshmcnt of the laws and customs of
the land of origin ; () or documentary evidence pointing
of the same conclusion.”

ehunder. - Dhadal, 29 1, A, 82,
(1902) ; 8.¢. 29 Cal. 438 Lukkew

U Soorendranath Roy v, Muwsst.
Fleevamaonee Burmoneah 12 Moo,

1. A, 81 (1808).
¥ Qotum Chuwndey Bhuttacharice
v. Obhoycehwry Misser, W. R.(B.B.)

67 (1862): 8. €. 1 Hay 534 : Kumud

(ander  Ray v, Seetw [fruu‘il
Roy, W. R. (¥ B) 756 (1863) :

2 Hay 232 ; Obunnessuyree Ih(f/((d
v. Kishen (I'lz under Mahato, 4 Wy-
man 226 (1867); Junavuddeen
Misser v. Nobin Chunder Perdham,
1 Marshal 232 (1862) ; Runi Py
bats | Kumari Debi v, Jegadis-

Debia v. Gungagobind. Dobey, W.
R, 56 (1864) ;  Sonatun Missor v.
Tuttan Mullal alias Sookhkoorda
Debia, W. R. 95 (1864) ; Pirthee
Singh v. Musst, Sheo Soondwree, 8
W. R, 261 (1867): Swrendro Nath
Roy v, Hivamari Barponi, 12 Moo,
1. A.81(1868) :'s,¢, 1.B. L. R, 26 :
8,0,10 W. R. 85 (P, 0.)

3 Parbati  Kumari  Debi v,
Jagadis Chunder Dhacbal, 29 Cal
438 :1902) 1 (8. ¢.) © ¢, W, N, 490,
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The presumption that a migrating family carries with
them their own customs and usages may be ucrra,twed on
proof of the fact that in matters connected with suceession
the laws of the country of domicile have heen adopted by
the migrating family.' Or, by showing that, except as
1'30'&1(18 mamawe, all other ceremonies are performed
according to the laws and customs of the domicile and
by local prlestb.
and the observance ol’ occasional local festivals and
ceremonies would not prove that the law which originally
‘governed a family had been set aside and another law
substltut»ed

The onws of proving the fact of old rites, customs and
laws of succession having been abandoned and new one
having been adopted lies upon the party who alleges
cessation of such customs.* Where a family migrated from
Mithila, resided for generations in Bengal, intermarried

with Bengal women and had not universally observed the

religious observances of Mithila, there the Bengal law of
inheritance was held to be applicable.®

The tribe of Brahmans, called Sukuldipi, living  in
various parts of Northern India, quite separate in social
intercourse from ‘other tribes of Brahmans, are governed
by the Mitakshara school of Hindu law. Although they
are scattered over a large ftract of country, they are not
blended with the tribes of Brahmans of the district in
which they reside. A short description of this tribe

Chowdhry v, Shibo  Shunkuree
Cliowdhraing 13 W. R, 47 (1870);
Lukkea Debiv. v,  Gungayobind

C Chundra Sheekbur Boy v. Nobin
Svondur Roy, 2 W. R, 197 (1865).
2 Ram  Bromo  Papdah @ V..

The mere adoption of local customs

Kuaminee Sundarce Dossee, 6 W, R
295 (1866) 8. 0. 3 Wyman 3.

8 Huro Pecshad Boy Chowdhiry
v. Shibo  Shunkwrer Chowdlorain,
13 W. R 47 (1870).

1 Sonatan  Misser v, Buttan
Mullad alias Sookhoorda Debi, « W,
R. 95 (1864) ; Huro Pershad Roy

Dobey, W. R, 50 (1864) 3 Livthee
Stigh V. Musst, Shea Svonduyee, 8
W. R. 261 (1867); Soorendranath
Roy v, Musst: Lleeramowi Burno-
nak, 12 Moo. 1. A, 81 (1868).

3 Rajehunder Neavain Chowdhry
V. Gocwl  Chund Gok, 1 8. D, Sel,
Rep. 43 (1801),

Onus
probandi.
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is to be found in Sherring’s “Hindu Tribes and Castes” at
p. 102. It hiss been held that even if a family of the tribe
resides in a country where the Mithila law prevails,
itis governed by the Mitakshara.'

When lands sitnate in one district are
transferred by Government to another having a different
system of law in matters of succession, the owners of
those lands cannot be presumed to change their observances
with their districts, presumption being against sach

arbitrarily

change.® ,

Migration by the widow of a Hindu subject of French
India to British India and acquisition of a British Indian
domicile, does not change the character of the estate held
by the widow, and if she does not adopt the system of
Jaw prevalent among Hindus in British India, the property
inherited by her from her former husband will be held by
her according to the customary law of ¥rench India®

In a suit to recover joint possession of certain lands,
attached to a certain temple in the district of Tinnevelly,
Holloway J., said : “It is found as a fact that the deceased
father of the plaintiff and the first defendant, his brother,
wete joint trustees of this pagoda. The custom of the
country so far as T know universally recognizes the right
of the eldest male heir of a deceased trustee to” succeed
as trustee him from whom he inherits. It has not been
attempted at the bar to deny that this is the law., 1f it
is a question of special usage then the fact that the first
defendant was a trustee while liis elder brother was alive
proves its existence in this case.”’*

The property of a deceased owner vesting intermediately

_diverts in favour of a posthumous son at his birth. There is

U Ruder Pevkasl Misser v. Hui- o Madtathi Aani v Subbaraya

dai Nearvwin Sahu, 9 C LR 16
(1881).

2 Prithee Singley, The Ceurt of

Wirds ou beball of” Musst. Sheo
Soonduree, 28 W R, 272 (1875).

Mudaliar, 24 Mad 650 (1901).

s Pavap pavanalingam . Chelli v.
Nullasivan Chetti 3 Mad, H. C. R,
(15 p. 417 (1863), '
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" norule of Hindu law whichjprevents such a custom oper-
ating in favour of any other posthnmous heir who had
been conceived at the time of the possessor's death.'

In Gopi Chand v. Sujan Knw® the parties were Sadhs
and 1t was held that the Hindu law of inheritance iwas
presumably applicable to them, the = defendants having
failed to show any custom prevailing opposed to the Hindu
law.

The 1‘ulu of succession applicable to the Rajbansis is
the one which prevails in the locality in which they reside.
They are distinguished from the migrating families who
always carry their personal law wherever they go uuless
the contrary is shewn. The Kajbansis ave Hindus and
it must be taken that they haveadopted in its entirety
one form or other of that Jaw. In the absence of any
enstomw to the contrary or of any satisfactory evidence
to show what form of Hindu law they bave adopted, it
is not unreasonable to infer that they adopted the form
which prevailed in the locality.®

In Pertab Deb v. Surrup Del Baibut* a claim was
made by a brother to the estate of the deceased proprietor
on the ground of a family usage whereby a brother suc-
ceeds to a deceased brother to thc. prejudice of the latter’s
surviving sons. But as the alleged family custom was not
pxoved his claim was disallowed.

A custom alleged to exist among the Kapale Bania
caste, according to which a son is not entitled to the parti-
tion of ancestral property in his father’s life-time and
against his father’s will, was not proved.®

' Musst, Bevogah Moge v, Nubo: 20 Cal, 409 (1892). See Fanindra
Rissen Boy 2 Sovestre 238 p. 243 Deb Raiket v, Rujeswar Das 12X,
(1863). See aiso another case at = A. 72 (1885),

p. 240 ddem foot note s Keshuh €9 S.D. Seli’ Rep, 249 (321)
Chunder Ghose v, Bishnopuwrsiued [1818].
Bose decided 13 Decer, 1863, 8 Jugomohan Dis  v. Sir Man-

2.8 ALl GLG (L1886). qaldas  Nathubhoy 10 Bom. 628

it Ram Das v, Chandra Dussio - (1885).
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Whatever the words mafee-birl tenure may have
implied originally, the prima facie meaning of the words
has come to be an “hereditary tenure.”” Where ancestral
property has apparently descended in the ordinary way of
Hindu property, first to the son, and thence to the mother,
it lies on those who say that it is confined to the direct
descendants of the original donee to prove their case, and
sliow by some custom that that was the proper construction
of the grant. Where the original donee of a service tenure
ceases to do any service and pays in lieu of a rent which his
descendants continue to pay, the condition of the tenure
become altered from service to rent.!

In the absence of any evidence of a special custom a

~nephew should not inherit the tenant right from an uncle

whose legal heirs were his sons ; nor could the latter transfer
their right of inheritance to their cousin, or confer on him
such a vight by consenting to his occupation of the land.?

By the Hindu law ason not born in lawful wedlock
may inherit, if such be the custom of the province, but not
otherwise. Among the Nagur Brahmans in Benaves for
instance, it was alleged in a case that such custom had
existed, but the allegation was not established and the

“evidence proved the contrary.® But in the case of an

illegitimate son by an adultérous intercourse, a custom
recognizing his right of heirship would be regarded as
bad custom, and, as such, would not be given effect to.*
Where parties are actually married, it is a fair pre-
sumption that the husband is father of the issue of his
wife, but where a person is born of wedlock, the clearest
evidence should be adduced to establish the fact of pavent-
age. 'Thus, where a son, born in wedlock of a Rajput

Y Rajah. Mahendre  Singh v, 2 Mokwn Singh v, Chemvn Rai
Jokhe Stngh 19 W, R 211 (. ¢.) 108 D, ¥el, Reps 28 (1799).
[1873]. t Narayan Bhavthi v, Laving

2 Omrao Singh v, Portab 3N,  DBharthi 2 Bom, 140 (1877).
W. P (Ag.) 143 (1868).,
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" Rajah by a Sudra woman, claimed that the Rajah having

died without male issue, he, by the custom of the family,
was entitled to inherit the deceased Rajah's property, the

* Court rejected his claim as there was no sufficient proof
that the late Rajah was his father.'

An illegitimate son of any of the three regencrate
castes by a Sudra woman cannot succeed to the inherit-
ance of his putative father. But he is entitled {o mainte-
nance out of his deceased father’s estate.” This right of
maintenance is a vight personal to the illegitimate son
and not inheritable by his offspring.® An assignment to
the illegitimate son by his father, before the birth of a
legitimate son and heir, an ancesbral imwmoveable estate for
the purpose of his maintenance, has been held to be valid.*
Among Gujrati Jains who have settled in Belgaum and who
are considered as Vaisyas, an illegitimate son is entitled to
maintenance only.® In a very recent ease it has been held
that the father of an illegitimate child is bound to provide
for its maintenance. A suit lics in the Civil Court for
maintenance of an illegitimate child notwithstanding an
order of the Magistrate under section 488 Cr. P. C.*

In the case of the Sudra clasg, illegitimate children are
qualified to inherit from their father.” But the son of a Sudra

U Prshad  Singh v, Rani Mu- Bom. 257 (1898) 5 Rahi v. Govinda
hesrece 38, D, Sel, Rep. 132 (176) 1 Bom, 97 (1875) : Rungadhur v,

(1821}, : Juggernath, 1 Shome 92 (1877).
2 Pershad Singh vo Rani Mu- o Roshan = Singh v, Balbwunt

Resreee, 8 8, D, Sel, Rep. 182 (176) . Singl, 22 All, 101 (P.c.y [1899) :
(18217 ;' Chuotwrye wun Mundun @ & ¢. 4 €, W.N. 358,

Syn v. Saheeh Purldad Sy, T \ Ragalk,  Parichat v, ' Zalim
Moo, 1. A. 18 (1837); Joennee  Singh, 4 1. A, 159 (1877).

Ram v. Pirthee Singl, X. W. P, 5 dmbabat v Goviad, 23 Bom,
Decis  (Bel. cases) 491 (1857); 257 (1898),

Pandaiya Telavar v, Puli Telavar, 8 Ghana Kanta Moliante v. Ge-

1 Mad, H. C R. 478 (1863) 3 Rajal  »eli, 32 Cal, 479 (1904).

Parviehat v, Zalim: Singh, 4+ 1. A, ? Chuoturya  Run  Murdum
159 (1877) 3 Roshan Singl v, Bul-  Syn v. Salub = Pwrhulad  Syn
went Singh, 22 All, 191 (p, 0) 7 Moo. L. A, 18 (1857) ; Goordyal
(1899);  Ambabai v. Govind, 28 v, HKaja Ram, N.-W.P. Deecis

Among
regenerate
classes,

Among
Sudras,

L
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In Bengal,

.
by a slave gil is not entitled to share w:th his legmmate
sons in the inheritance of an uncle by the father’s side.!
To entitle the illegitimate sons of a Sudra by a Sndra
woman te inherit a share in the family propexty, the
interconyse between the parents must have been continuous,
and not incestuous or adulterous. Among Sudras, governed
by the Mifakshara, an illegitimate son does not inherit
collaterally to a legitimate son by the same father,®
Regarding the right of inheritance of an illegitimate
son among the Sudra class, one uniform rule does not
prevail all over India. On the contrary there is a great

“divergenee of rules, as will be seen from  the fo]]owmg

summaries ;—- | il

In Navain Dhara v, Rathal Gain® Mitter, J., said :
“From an examination of these authorities, it is clear
that according to the doetrine of the Bengal gchool of
the Hindu law, a certain description of illegitimate sons
of a Sudva by an unmarned Sudra woman is entitled to
inherit to their father’s property in the absence of legiti-
mate issue—rie., the illegitimate sons of a Sudra by a
female slave or a female slave of his slave.*  This
was followed in another ease, which held that the

218 (1865) ; Pandaiya Telavar v, gow 21 Ally 99 (1898) ; Sardsuti

Pali Telavar, 1 Mad, H, C, R. 478 v, Mannw 2 Al 184 (1879);
(1863) : 8. 0. in the Privy Couneil; = Sadw v. Baiza 4 Bom, 87 (1878) ;
2oV Tavar oy, (B Py Talover, 18 Kelshnayyan, | V. Muettwsami,
Moo, T. 4, 141 ;810,83 B) L, Rel: 7 Mad, 407 (1883): .  Nissan
8.0 12W. R.41(1869); Muyna Bae  Midtojeh v, Kowar . Dibumount
vo Lttaram, 2 Mad. H, O, R, 196 © Roy 1 Marshal 609 (1863) 5  Rajah
(1884); Kesaree v, Samardhan, b Jogendya Blupati  Harri hun-
N.-WL P (ALL) 94 \1878) 5 €Tinnam-. | dun. Mahapatra  v.  Nityanund
mal V. Varadarajulg, Yo Mad, 307 Mansingji 17 1o A 128 (1890) 8, ¢,
(1891). 18 Cal. 151,

¥ Nissar Muitojah Y. Kowar 41 Cal, 1/(1875).
Dlerwunt  Roy, 1 Marshal 609 b Bulblwddur v, Bajalh Jugger-

(1863), nath  Srvee Chundun Makapatra,
3 Karvuppannan Chetti v Bule- 6 8, D, Sel, Rep. 296 (372) | 1840] ;
lmm Chett, 23 Mad, 16 (1899). Rajalk Janurdhun Umamer  Singl

® Shome  Shankar.  Rajendra  Mahendia v Obliy  Singh Ibad
Vareri . Rajeswr Swanid Jawn- 42 (19) [1840].
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“son of a Sudra by a kept woman or continuous con-

- cubine docs not inherit his father’s estate! The Privy
Couneil, however, have held that an ilegitimate son ‘is a
co-parcener of his father’s legitimate son and where the
only legitimate ‘son of a deceased Rajah had succeeded to
an impartible  Raj and died without leaving any male
Jssue, his illegilimate brother was held to be entitled fo
succeed wnder the Mitakshara by sutvivorship.  The
family “belonged to 'the Sudra caste. But this principle
of survivorship was not extended to the case of other
collateral heirs.? ! '

In the N. W. Provinces an illegitimate son of a Sudra
(a Jat for instance) by a woman of unequal caste cannot
inhevit paternal property.® Illegitimate son does not inherit
collaterally to a legitimate son by the same father.*

The general result of authorities, both judicial and fore-
nsie, is that among the three regenerate classes in the Bombay
Presidency illegitimate children are entitled to maintenance,
but cannot inherit unless there be local usage to the contrary.,
Among the Sudra class illegitimate children, in certain
cases, at least, do inherit.* The sons of a punarblin  (twice-
married woman) by a duly contracted pat marriage 4., in
accordance with the custom of the caste, are legitimate,
and as to the right of inheritance and extent of shares,
rank on.a par with the sons by lagne marriage® In a
recent, case it has been held that among Sudras the sons
of the illegitimate son of a person by a kept mistress” are
entitled to share with the sons of legitimate sons.”

220 (1864),
1 Shome . Shanher Lajendra
“Vareri v, Rajesar Swami Jangow,

L Kirpal Navaiidmoari v, Subi-
moné (Widow of Bhopal) 19 Cal.
91 (1891). See also Ramasaran v,

Lekehand, 28 Cal 194,

* Rajah Jogendrw  Blupati
Hurri | Chundun Malapatra v,
Nityanund Mansingji, 17 1, A.
128: 18 Cal, 151 1890).

* Khooshal Singh v, Rao Omvao
Singh, § N,W, P. Decis Part I

36

21 Al 99 (1898).

Y Rali vo Govenda Valad Teja,
1 Bom, 97 (1875),

% Ihid,

b Fakivappa v,
Rom, L, R, 809,

lalivappa, 4

In N.W. P,

In Bombay,
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In Madras bastards succeed their father by right of
inheritance.' But an adulterons or incestuous intercourse with ‘
the mother of the son is a bar to such a right of the son.
Where the illegitimate s is the offspring of mixed classes
between the second and third of the regenerate classes, he has
no title to inherit, and the civecumstance that his father was
illegitimate does not help him.?  An illegitimate son is not
entitled to a share in the property of his father’s brother’s
sons.  An illegitimate son of a Sudra by his coneubine
is his heir in preference to a brother’s son.*

Under the Hindu law prostitute danghters living with
their prostitute mother succeed to the mother’s property in
preference to a married daughter, becanse the relation of
the latter to her outeaste mother - has been severed.’

TPollowing this principle the Madras High Court held

that as betsveen the sister of a prostitute associated with
her in her degraded condition and her brother who remained
in caste and treated his sisters as outcastes, the right to
succeed to the estate of a deceased prostitute sister lay
with the prostitute sister in preference to the brother.’
This case has been distinguished by the Caleutta High
Court in Sarna Moyee Bewa v. The Secretary of State®
There their Lordships say that by lapsing into prostitution a
Hindu woman becomes degraded and outcaste but does not
cease to be a Hindn, and the Indian Succession Act (Act

X of 1865, section 331) cannot therefore apply to the

' Pandaiya .’!:‘,‘l(lfl,‘ltl'; v, Puali '} Radika Patta Maha Devi Garu 2
Tlavar 1 Mad. H V0. B, 478 Mad, H, C. R, 369 (1865). '

(1863). ¢ Karvuppa Qoundanv, Kumara-
8 Datti Pavisi Nayudu v. Datti  semi Gownden 25 Mad, 428 (1901),

Bangaru Nayadw 4 Mad. H, C. R. » N, Krishnamma v, N, Papa

204 (1869) ; Vencata Qhella Chotti 4 Mad. H. C. R 234 (1869).

v. Parvathammal 8 Mad, H. C. R, o Yura Munnee Dassea, v. Motee

~

134 (1875); Vavaramuthi Udayan Buneanee v.  Heere Bunednee |
v, Singaravelu 1 Mad. 306 1877; 8. D, Sel Rep, 273 (325) [1846 ],
see also Karuppawnan Chetti V. 7 Sivasangn | v. Minal 12 Mad.
Rulokam Chetti 23 Mad, 16 (1899). 277 (1888).

8 Siri Gajapaty Hari Krishna ¢ 26 0n). 254 80020, W N,
Devt GQarw ¥. S Gajapati 97 (1897),
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“succession of her property. A sister is no heir to a female
proprietor under the Bengal school of Hindu law, and if they
both lapse into prostitution, one does not thereby hecome
an heir of the other.

In Kaminy Moncy Bewah! it was held that the general
rule, véz., that the tie of kindred between a woman’s natural
family and lherself ceases when she becomes degraded and
an outcaste, applied even with greater force as between
her and the members of her husband’s family. Those
members thevefore have no right of inheritance in property

acquired by a woman who left her husband’s family and
lived as a prostitute.

In a very recent case a brother’s son of a deceased
prostitute applied for letters of administration to her estate.
The deceased acquired her estate by prostitution. Following
the above rulings his application was rejected.”

As a matter of private law the clags of dancing women
being rocognized by Hindu law as a separate class having
a legal status, the usage of that class, in the absence of
positive legislation to the contrary, regulates rights of
status and of inheritance, adoption and survivorship.®
Where a hereditary office of dancing girls attached to a
pagoda passed to two sisters’on the death of their mothers,
on the death of one of the sisters, the daughter, and not
the sister of the deceased, would succeed tothe office and
effects of the deceased.* An adopted niece, (a dancing girl)
suceeeds to the property of a prostitute dancing g_n'l ab
her death in preference to the latter’s own brother remain-
ing in caste.” According to the custom of the bogam or

L 21 Cal, 697 (1891). 12 Mad, 214 (1888),

3 Rhutnath Mondol v, Seeretary S Kamahshi v,  Nagathram 5
of State 10 C. W.N, (1085) (1906),  Madl, H. €, R, 161 (1870),
See  Woodroffe | J's. view at . 5 Narasanne ¥, Gangw 13 Mad,
1086. 133 (1889). :

3 Wuttwbannw v, Poramasami

Among diti-
cing girls,
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dancing girl caste in the Godavari Distriet, property left by
a mother is divided befween the sons and daughters.!

West J., in Malhwra Nailin's case,? held that the adop-
tion by Naikins cannot be recognized by law and confers
no right on the person adopted. As Mathwra Naikin
sought to recover a share of the property in the hands
of her adoptive mother, non-recognition of the custom of
adoption took away the ground of her claim. And further,
though the daughters succeed to their mother’s property,
they cannot call for a partition during her life.  That is
a right peculiar to the son and grandson as joint owners
by birth with the father of the ancestral estate. His Lord-
ship made strong observations on the practices and usages
of the Naikins by which they endeavour to make tlmr
class and its mischicvous influences perpetual.  Such usages
being directly opposed to the laws of God, should be re-
garded as invalid and inoperative.

In Zara Nodain’s case® it was held that inasmuch as
the existence in India of dancing girls in connection with
Hindu temples is according to the ancient estabhshcd
usage, the Court would not be justified in refusing to re-
cognize existing endowments in connection thh such an
institution. Accordingly, where an adopted datwhter of a
dancing girl attached to a temple sued to redeem and have
ber right recognized to manage the inam lands assigned
as remuneration for the temple office, the Lower Court
rejected her claim on the ground that the adoption could
not be recognized by the Civil Court. But the High
Court allowed her suit and held that the lands in quesbion
were not claimed as being the property of the last ineum-
hent, but as a part of the endowment of the temple of
which she had been the manager. The alleged adoption
only had effeet as nominating the plaintiff to be successor

v

' Chandrarcka v. Sccretary of 4 Bom, 545 (1880),
State 14 Macl, 168 (1890), 8 Burva Naitkin, v. Navea ' Lukshe
* Mathwra Naitin v, Esu Naikin - e 14 Bom, 90 (1897),
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According to family, caste, local and tribal customs,
varions descriptions of marriage are prevalent amongst
Hindus and those who are not strietly speaking Hindus.
These customary forms of marriage, when duly performed,
are as valid and binding as any marriage celebrated in
orthodox or regular form. British Courts are bound to
recognize such customary marriages if custom is satisfac-
torily established. We will note below some of these
customary forms of marriages which have received recogni-
tion from our courts. ;

Among the Tipperah Rajahs two species of marriages
prevail. One species is called wmookhochandrika, by which
marriage takes place by mutual interchange of glances
between the bridegroom and the bride according to the
Shastras in the orthodox fashion. The other species is
performed according to the Gandharva form, by the wor-
ship of the goddess Tripoora and taking sanfs water
The ceremony of the latter species of marriage is des-
cribed as follows : ~  According to the custom prevailing
in Tipperah, the worship of the goddess of Tripoora is
performed, then the priests present garlands and sandal
wood powder to the Rajah and Rani, who then receive
santi water (water of absolution).” This is called sunt:-
grihita.

In Rajkumar Nobodip v. Rajuk Dirchuender® Mr. Justice
Morris ohserved thus: = It is manifest that the people of
Tipperab, from the Rajah downwards, are very primitive,
and that in their manners and customs, they by no meang

Vi Chuelkrodhug Lhakoor v. Deer.  (1864),

Chunder Jubraj, 1 W, R, 194 ¥ 25 W. R 104 av 414 (1876),
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 follow the strict tenets of the Hindu religion. The gandharvu
or santigrikita form of marriage is commonly adopted. - Tt
is simple in character and requires little ceremony. At the
same time a marriage in this form is binding and perfectly
valid” A son of a Kackua Rani may become a Rajah.
It is in evidence that Rajah Ramgunga Manick, Kassy
Chunder and others were born of Kacknas.! Since a Rajah
can make any Kachua (ov slave girl), whom he loves,
his Rani, it has been held that, according to the law and
custom of marriage prevailing in Tipperah, the Rajah can
legitimise his ehildven born of a K(ze}iém by going through
a marriage ceremony with the mother.? ‘
" Awmong the Chiefs of the Tributary Mahals in Cuttack
‘thete is prevalent a kind of mariiage known as phoolbiliuii,
a description of which willl be found under Family
Customs.? i

The Asura form of marriage is one of eight distinet kinds
of marriage mentioned by Manu.* According to this sage,
“When the bridegroom, having given as much wealth as
he ‘can afford to the father and paternal kinsmen and to

the damsel herself, takes her voluntarily as his bride, that

form is called Asmra.® Yajnavalkya has described it to be
a marriage “contracted by receiving property from the
bridegroom.” :

¢ The essential characteristic of the Aswra form of
marriage appears to be the giving of money or presents
by the bridegroom or his family to the father or parental

kinsmen of the bride, or, in fact, a sale of the girl by -

her father or other relation having the disposal of her
in marriage in consideration of money or money’s worth
paid to them by the intended husband or his family.”® This

\ Chuokrodhu) v, Beer Chunder 8 In the goods of Nathwbat
1 W. R. 194, (1864), Jaikisondas Gopaldas, 2 Bom, 9
3 Ibid, o p. 13 (1876) 3 Piiarangam v
Vide Supra p. 69. Laksheeman, 8 Bom. H. C. R. 0.C,

$ Vide Manu 111, 21-41, J. 244 (1871),

Many 111 31,

Phoolbibaki
marriage

Aswera form,
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species of marriage is peculiar to the Vaishya and Sudra
castes, 7.e., mercantile and servile classes in Bombay.' Aceord-
ing to Sir T. Strange, it is questionable whether in Southern
India any other form than the Asura be now observed.?
"Amongst Hindus of the Bhandari and other inferior
castes the Asura form is more eustomary than the fonr
approved forms of marviage? Among the Nagar' Vissa
seetion of the vawia caste, the form of marriage in use
corresponds with one or other of the approved forms and
not to the Asura; and the giving of palu does not constitute
a purchasing of the bride.* The money given to the bride’s
father is vanous]y known as palu, dez, pon. |
Gandharva is the sixth form of marriage mentmned
by Manu.* “The reciprocal connection of a youth anda
damsel with mutval desire is the marriage denominated
Gandharva, contracted for the purpose of amorous em-
braces and proceeding from sensual inelination.”® This
form of marriage is still prevalent among Rajahs and
Chiefs. The ceremony observed at the mairiage consists
in an exchange of garlands of flowers between the bride
and the bridegroom without a nuptial rite, Zomam, and
without ' the customary token of legal mairiage, called
pustelu being tied round the neck of the bride. Sir.
William Macnaughten also says: “The Gandhdrva
marriage is the only one of the eight modes for the lega-
lizing of which no ceremonies are necessary, and it seems
that mutoal cohabitation, as it implies what the law
declares to be alone necessary, namely, a reciprocal amorous
agreement, wounld be sufficient to establish such a marriage
if corroborated by any word or deed on the part of the
man.””? But according to Hindu texts the religious

V. Vide Steele’s Summary p. 31, 4 Nathwbai 2 Bom. 9 (1876),
3 Styange, Vol. L, 48; Bannerjec’s 5 Manu I11, 21-41,

Tagore Lec, p. 84, % Manu 1IT, 32,
® Vijiavangam v. Laksheeman, * Macnaughten's Principles  of

8 Bom, H, C. R, 0. C, J, 244,  Hindu Law, p, 61,
(1871),



M

 MARRIAGE AND DIVORCE. Ll 289

element nppeuﬂ; to be mdlspeuﬂablc ’m a v'xhd Gandharva
marriage.'

In: Bhaoni v. M'me Smg]z” it has been held by
the Allahabad High Court that a mariage by the Gan-

dharve form is nothing more or less than concubmage

and has become obsolete as a form of marriage giving

‘the status of a wife and making the offqpung legi-

timate,
The Caleutta ngh Com', in Rajak Hazm'um Chull
Singh v. Kumar Glunshian Singh,® decided that amongst

Kshatryas Gandharva martiage was valid, It also prevails

among the Rajahs of Tipperah.* The Madras High
Court held that, in order to constitute a valid marriage in

Gandharve form, nuptial rites are essential.’

Annloma was a form of intermarriage prevalent in

" ancient days b) which a Brahman was at liberty to marry

four wives, vig., a Brahman wife, a Kshatrya wife, a

~ Vaish ya wife and a Sudra wife. A Kshatrya was entitled

to have three, viz., a Kshatrya wife, a Vaishya wife and 2
Sudra wife. A Vaishya was permitted to have two, viz.,
a Vaishya wife and a Sudra wife. The offspring of
Anulome marviage, where the mother was of a caste
inferior to that of their father, swere not of equal caste to
their father, but were allowed to inhexrit their father. Though
Anulome union with women of inferior castes was permig-
sible, yet its reverse wiz., Pratiloma union, that is to say,
the union of a man of inferior varna or caste with a woman
of superior varna, was a prohibited connection and the issue
of such connection wasg called Pratilomaja and had no

-right to his father’s estate and was entitled to mainte-

! Devala 4 ; Colebrook’s Digest Y Qhuckradhuy Thakoor = v,
8705 Nirnaya  Sindl, Cho 1L Beer Ohunder Jubraj, 1 W, R,
375 Shysmacharan’s | Vyavastu 194 (1864),

Darpanea 702, * Beindavina v, Badha mani

% 3 AlL 738 (1881), 12 Mad, 72 (1888). R

# 2 Knapp 208 (1834),

37
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marriage.,
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"

nance only.' But in the Aolijuge intermarriage between
different castes is prohibited.

Kurao marriage prevails amongst the Jats, Goozars and
Aheers in the North-Western Provinees. The marriage is
also known as Kerao, Kuje, Dhericha ov Iiareyjo® marriage.
This form of marrviage is infevior to Shadee, or marriage
with a maiden, and is generally contracted with a widow
and attended with some ceremonies.* Among the Jats the
marriage of a widow with the brother of a deceased
husband is common and recognized as lawful. According
to Sir Henry Elliot, an authority of much weight re-
garding the tribes and customs of the people of these
provinees, children born in Kurao are considered legitimate
and entitled to inheritance accordingly.®

The ceremony of Kurao being of equal validity as
that of the Biak or Shadee the sons of the former inberit
their father’s estate equally with the sons of the latter.’
There is mo custom, however, among the Jats sanction-
ing their union with the women of unequal caste by the
ceremony of Kurao ov Dhericha, consequently the sons
of such union cannot succeed to their father’s estate.
The custom of Kwrao is prevalent among the Lodh
caste, but in the life-time of a wife by regular marriage it
can only take place with the consent of the brotherhood.”

! Dyabhagha Chap, 1X ; Manu  the bride’s head with minim '~

X, 529 ; Mitakshara Chap. 1, 8.
VIII, V. 2-4.  Sir Gooroodass
Banerjee's Tagore Lectures p. 157,
ond, Bdition and also 17 Mad. 422
at p. 437,

2 Vyavastha Darpana pp.
15 ; Manu General Note VL.

1 Dhareyje means the  second
husband of a Hindu widow among
the lower classes.  Vide Bhakess
pear’s Dictionary, quoted at p. 328
N. W. P. Decis. Part L1, (1864).

¢+ The ceremony being “making

Vide 'NJ W, /Pt Decia, - Parb Ll
(1864) p. 328.

S Purunnll v. Toolsceram 3 Ag,
H.C, R, 350 (18G8) 5 The Queen
Ve Baledur Singh 4+ N.W.P. (AlL)
128 (1872) 5 Khooshal = Singh v.
Rao Omrao Singh N. W, P, Decis,
(1864) Part 11 820.

$ Konwayr Kisken Singh v, Kon-
war Golab Singh N. W, P, Decig,
178 (1861),

T Kesaree v,  Samardhan 5 N,
WP, (AIL) 91 (1873).
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For a woman to contract a second marriage during
the life-time of her first husband is invalid and criminal,
but sometimes, under custom, such a marriage is rendered
valid and non-criminal, A woman of the caste of Mehtey
in the district of Monghyr married another man of the same
caste while her former husband was alive. She alleged
that in her caste, as well as in other low castes, it was
customary for women to leave their husbands at any
time and marry other men and that she had left her
former husband because he failed to provide for her properly.
The Sessions Judge found her guilty under section 494 1.
P. €., but the ngh Jourt, finding that such marriages are
not uncommon among the Mehter caste, and the seeond
marriage in consequence not being void, set aside the
conviction.' .

Such second marriage of a wife or a widow is known
amongst the Marhattas as Puf, and in Gujrat as Nalra
marriage.” Caste rules allow a woman to contract a Nalra
during the life of hev first husband.® In Kuwrsan. Gaja* a
custom prevalent among the Talapoda Koli caste in Surat
was set up, to the effect that a woman should be permitted
to leave the hushand to whom she bas been first married
and to contract a second marriage (Nafra) with another
man in hig (the first husband’s) life-time and without his
consent.  But the Court considered such caste custom
invalid, “being entirely opposed to the spirit of Hindu
law,” and the second marviage null and void. This was
a criminal case and the Comt went so far as to lay down
that such a caste custom, even if it were proved to exist,
would be invalid as bedug entirely opposed to ihe spirit of
the Hindu law. This case was distinguished in another

U Mussty Clamia, 7 CL L, B, 354 o1 shadee or lagan wife.

(18804, s Hurvkea  Shunbwr v, Bucejee
* Pat wife is also called wdki = Munohwr L Rorr, 391 (1809),
wife 4. e widow remarried. ) A ¢ 2 Bom, H, C, R, 124 (1864).
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