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Bombay case1 where the defence set tip the custom of 
Naira in answer to the charge of adultery. Couch C. J., 
observed that the guilt or innocence of the accused depended 
on his good faith. Did he or did lie not believe honestly 
tha t he was at liberty to marry the woman.

In a later ease, which was decided on the civil side of 
the Bombay High Court, tire Court held that the 
custom which authorized a woman to contract a Naira 
marriage without a divorce, on pajunent of a certain sum 
to the caste to which she belonged, was an immoral custom 
and one which should not be judicially recognized.4

In another case the parties were Sompura Brahmans, 
and the woman remarried in the life-time of her first 
husband without his consent. I t  was held tha t she could 
not be regarded as the lawful wife pf her second husband 
an l was only entitled to maintenance as bis concubine 
from bis estate. Westropp C, J., observed thus 
“ We concur in the opinion of the Judge of the Court 
of Small Causes a t Ahmedabad that plaintiff Kheinkor 
cannot be regarded as tlve lawful wife of Ranehhor Pana- 
ehand, she having married him in the life-time of her 
husband without the consent of that husband. We reserve 
our opinion as to whether, even if he had given his consent 
to her marriage to Ranehhor, such a circumstance would 
have validated the marriage.' 5

The term Nairn also applies to a man contracting a 
second marriage in the life-time of his first wife. A rather 
curious case is to he found in Borrodaile’s reports. A 
betrothed his <lauglier to B, who having lately contracted 
a second marriage (Naira') with another woman, A sued
B, either to consent to a divorce from his daughter, or 
to dissolve the Naira and admit bis daughter to her 
figdits. R asserted that lie was full grown and A’s daughter

1 i/ftiw/wr lluiji, a Bom. H O. * Khernkw (wi.tow of llattfbkon 
R C. 17 (1888). Shankar Manchhor 10

« Vji v. l/ftthi Lnht 7 Bom. H. Bom. H. It. 33} (INiO).
C. It A. O. J. 133 (1810).
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had not arrived a t years of puberty, and under tbe cir
cumstances Naira was permitted by the rules of their caste.
The Sudder Adawlut, having’ consulted their Law Officer 
and obtained further .evidence from the caste both in 
Bombay and Gujrat, decreed that A had no right either 
by the laws of the shn stray or customs of his caste, to 
demand a divorce for bis da,lighter.1

In'another case the husband after his first marriage 
contracted Naira with another woman whom he brought 
into his house. He insisted on his first wife coming and 
co-habiting with him in the same house and, in fact, ob
tained an order from a criminal court to that effect. The 
first wife therefore brought a civil suit claiming a divorce 
from her husband or a repudiation by the husband of his 
Naira wife. The parties belonged to the Gundkurvee caste, 
or “ Musicians and Singers/' The first wife alleged that 
according to the caste custom no man should marry a 
second time during the life of his first, unless she were 
barren or blind, or had other material defect, and that her 
husband must either divorce her or repudiate the Naira 
wife, as bigamy was not permitted. Her allegation was 
supported by the evidence of her caste people who said 
that, if there were cause, a man might keep two wives, 
but not so if no reason existed for doing it. If  both the. 
wives agreed he might keep them both ; if not, the husband 
must grant a- divorce ( farighkkat) to the dissentient one.
Tho Court decided that the wife was entitled to a 
divorce.®

Among the common labouring class" of' Koonbees. or 
cultivators of the soil, a person of good family marries his 
daughter to one of equal rank, and if the | | r l  be very 
young the husband may wed another wife. The father 
can only prefer his suit for Ids daughter’s divorce to the

1 J h ire r  Uhtwe S a n a  and Soil * M uha  M m U v .r K h v m M  V.
Jihu-gtio v. S u lh o v  A» >hn 1 Uou H i*  w<fe M im t . O u ttu rn  2 Bon1,
»,-> (iSl-li. .»72 (lSlM)-
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Sirkar, but lias no right to insist on what her husband 
is alone capable of doing,'

s!'/!lai or Sayai is a form of marriage prevalent in Bengal and
marriage. Behar, and resembles Pal or Naira of Bombay and Gujrat, 

and Kurao of the N.-W. Provinces and the Punjab. Like 
ihe latter, Sayai is practised in the re-marriage of widows 
or of a woman whose husband is alive. I t  is confined to 
the lower class and not attended by any religious cere
monies. The Brahmans do not officiate at the Sayai 
marriage. The main ceremony, in Behar, for instance, 
is the putting of a red or siudiir mark on the forehead of 
the bride in the presence of assembled friends and re
latives. In the ease of the re-marriage of a woman in 
the life-time of her first husband to another man of the . 
same caste, the woman has to pay some fine to the 
Punchayet to restore her to caste. The payment of that 
fine appears to have the effect of a dissolution of the first 
marriage and a legalization of the subsequent co-habitation.
In Behar numerous low castes, such as Koirees, Dosads,
Gowalahs, Telees and others, solemnize the marriage of 
their widow in the Sayai form, which has long been 
and is still prevalent and considered in every way as 
valid as -Biahi or first marriage.* In the district of 
Midnapore re-marriage of widows amongst the Nomosudras 
in the Shnnya or Sayai form is customary and the 
Bengal High Court has recognized such custom as valid.*
In Chota Nagpore, among some aborigines, the widow- 
re-marriage is permissible and the younger brother generally 
marries his elder brother’s widow in Sayai form.4 Among 
the Ilalwaee caste a man may contract a marriage in the 1

1 lluereeShare Scuta v, Xuthoo 3 fliirri/eJitt-i'n Das* v. Nimai- 
Koober 1 Borr. 85 p. 74 (1814). ehand Koyal, 10 Gal. 1.48 (1884) :

* Hissuram Koine. 4 0. L, B. S,0 . 180. L. it 20*.
410 (1878): A'tiHyc/tuni Shaw v. ' Dalton’s Beserijttirn M/uw. nf 
Dickli.ee Bibee, “> Cal. 692 (1870) : Bengal p. 148, 
s, c., 5 C. I.. K. 005 : s, c . 4 Sliome 
81.
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Sagai form with a widow, even it he has a wife living, 
provided that the wife be childless.1

Practically there is no distinction between a Sagai wife Distinction
and a Bin hi wife in regard to her position in the family. and
Both marriages are good and valid. No distinction is Biahi® o  ̂ ( marriage
made between the issue of a Sagai marriage and a Biahi
marriage. I t  has been held that the issue of the son of 
a Sagai wife first married is entitled to inherit the property 
of the grandfather in priority to the issue of a subse
quent Biahi wife.* Sagai wives are legal wives of their 
husbands, inasmuch as persons committing adultery with 
them are punishable under the law.8 Except in respect of 
participation in oblations to the gods the position of a 
Sagai wife differs in no respect from the position of a wife 
married in the ordinary Biahi form. She may not wear 
ftkauka (shell bangle worn by a married huly) or take part 
in cooking or distributing food at a festival. Hut in 
respect of the legality of such marriage, and the legitimacy 
of the children of such marriage, both Sagai and Biahi 
stand in the same footing.*

' / tt/, .I j l litV ,t ft j a 11. & Vv, | 1,1 . ^
We have mentioned under Caste Customs that R em arriag e  

among the lower order of Hindus a re-marriage of widows 
is prevalent and recognized by customs of the caste. Pat c a s te  custom  

and Naira marriages prevailing in Bombay andGujrat, Sagai property?” °* 
or Shunga obtaining in Bengal and the North Western of
Provinces and Knrao in the Punjab afford abundant 
instances. By Act X V of 1856 a Hindu widow of any 
caste, high or low, is now competent to contract a second 
marriage, and such a marriage is valid, one of the legal 
consequences of such re-marriage being that the widow

1 Kullgehnrn Shaw v. Dnhher (1803), 
fiibee, 5 0. L  II, 505 (1879): S. C. 5 3 Biuuram Kairee, 3 0. L. R,
Cal. 692 : s.c. 3 Shome 81. 410 (1878); Jukni, alias, Parbati,

* Radtiik Qhanemi* v. Badt/Jk 10 Cat. 027 (1892).
Pni’tliitd Singh, 1 Marshal O il * 3 C. L. R, 112,
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thereby forfeits all rights of inheritance to her former 
husband's estate.

The principle on which a widow takes the life-interest 
of her deceased husband, when there is no male heir, is 
tha t she is a surviving portion of her husband.1 By re
marrying she ceases to be such and therefore her right 
of en joyment of her former husband’s estate ceases also.
She becomes dead, as it were, in respect to her interests 
in her deceased husband’s estate. Previous to the passing 
of the Act XV, a Hindu widow forfeited her "ights and 
interests in her deceased husband’s estate only in case of 
her incontinence at the time when succession opened. Her 
subsequent unchastity did not divest her of the estate 
already vested in her* I t  should therefore be necessary to 
investigate bow far the Act would affect the rights of a 
Hindu widow who marries according to her caste custom.
W e may state a t the outset that there is a clear and 
absolute difference of opinion on this important question in 
the decisions of the High Courts in India. The Allahabad 
Hig-k Court holds the view tha t a widow marrying a 
second time according to her caste custom and independently 
of Act XV of 1856 is not deprived of her righ t to her 
deceased husband’s estate, whereas the Courts a t Calcutta, 
Bombay and Madras hold that she does forfeit on her re
marriage. The following cases will illustrate the different 
views held by different Courts.

Allahabad The Allahabad High Court held that Act XV of
High Court. 1856 was not intended to place under disability or liability 

persons who could marry a second time before the Act 
was passed. I t  was intended to enable widows to re-marry 
who could not previously have done so, and section 2 of the 
A ct applied to such persons only, So, when a widow, belong
ing to the sweeper caste, re-married according to her 
custom, she did not thereby forfeit her interest in the

1 V ide Sinriti-ch a inh'ika Ch. X I 9 Kt-¥vy XoManee v. Monee Ham 
s. 1 § 4 . Knliia, IS) W, It. 367 (KB.) [ISTH].
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property left by her first husband.* The same Court fol
lowed this ruling in a recent ease. There the widow who 
contracted a second marriage belonged to the Knrmi caste, 
a re-marriage of widows being permissible by the custom of 
that caste.® Their Lordships after referring to many reported 
and unreportod eases said : “ We see no reason to doubt the 
soundness of those decisions which form, as far as we know, 
a consistent cursns curia in this court.”  But see Maladeen v.
Miimt, SooH/y which was decided by the Sadder Court.
There a widow, of the Koormee caste, married a second time 
and sued to obtain possession as heiress to her deceased 
husband’s share in an estate. The Court held that both 
by Hindu law and section 2, Act XV of 1856, she had 
forfeited all right to succeed as heir to ’her deceased 
husband’s estate.®

The earliest ease in which the H igh Court a t Calcutta Calcutta 
. considered this Act XV of 1856 was A kora Su/hi v. fI!gh ”n,t* 
Boreani? Therein it was held that the right of the mother 
to succeed as to her deceased son is not destroyed by reason 
of her having contracted a second marriage. Then in 
Malmgini Gupta v. Ram Rntton Roy? a Full Bench (by 
a majority) held that a Hindu widow forfeited all her 
interests in her first husband’s property when she snbse- 
cpiently took a second husband, and this result followed 
even when re-marriage might be customary in the caste.
A division Bench in Rasul M a n  Begum- v. Ram Scirnn 
Singh? expressed a strong opinion on the subject. Here 
the widow belonged to the Agarhari caste, and married a 
second husband. The Court held tha t although according 
to the custom prevailing in her caste a re-marriage was

1 l ia r  S a m ii nan v. frandi. 11 3 N, W. l \  Deeis. P art I, (18fit)
A ll. 330 (1889). p. 431.

8 RarijU v. Radh-u: Rani, 20 A ll. * 11 W . R. 82 (1868); s . c . 2 B. L.
476(1898). See also Dltavam Das 11,199,
v.Nanil Lai Singh, Weekly Notes 1 19 C al. 289 (F.R.) [1891],
(All.) 1889, p. 7s( ‘ " 22 Cal. 589 (1895).
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permissible, sire forfeited the estate inherited from her 
former husband.

Bombay  ̂ The Bombay High Court in Parvati v. BMht1 held
that a widow duly remarried would cease to have any 
right, to recover or hold any part of the property of her 
deceased husband. In  OmkaP it was held that re-marriage 
was equivalent to the civil deatli of the widow by reason 
of the operation of section 2 of Act XV of 1856, and this 
operation extended to the forfeiture of interests in posses
sion as also in respect of rights still unrealized. In Fithu 
v. Govhida,3 a Pull Bench held th a t even in castes where 
re-marriage was permitted by caste usage, a Hindu widow, 
who may have inherited property as heir to her son, for
feited her rights to such property after she re-marries, and 
the property passes to the next heir. This ruling was 
based upon what may be described as a liberal construction 
of section 2 of Act XV of 1856. In  Panchappa v. Smigan- 
basawa,4 the Bombay Court, after reviewing all these eases 
and similar cases of other High Courts, ruled that a 
Hindu widow, after her re-marriage, has no power to 
give in adoption her son by her first husband, unless 
lie has expressly authorized her to do so. The only ease 
in which a contrary view was held was Parekh Ranchor v.
B at B/uikatf which corresponded with the view expressed 
in Mar - Saran Das v. Nandi6 by the Allahabad High 
Court.

Madras His?h In  M um gfi TiramakU?. where a widow of the Maraver
C °m t. caste re-married, the Madras High Court, applying the

principles of Hindu law, held tha t she had no claim to the 
property of her first husband. Their Lordships observed 
“ So far as the enquiries extended which are embodied in 
Steele’s Hindu Castes, it appears that it is the practice 
of a wife or a widow among the Sudra castes of the

1 4 Rom. H. 0 . H. A. C. 3. 25 * 2-1 Bom. 89 (1899).
(1807). s 11 Bom. 119 p. 130 (1880).

* P. J . for 1883 p. 280. 0 11 AU$30 (1889).
* 22 Bom. 321 (,1300). 7 I. Mad. 220 p. 228 (1877). (
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Deccan on re-marriage to give up all property to her 
former husbamVa relations, except what- had been given 
by her own parents, and we have little doubt that the 
law in this Presidency will not permit the Hindu widow 
who has re-married, and who must be regarded as no 
longer surviving her husband to lay claim to the pro
perty left by him, nor in the possession of the daughter 
who, in default of the widow, is the right heir.”

In Kishm  v. Ena/ut Homin'- the question was whether Wlwther a  ̂
a woman of the Aheet caste had by a second marriage, ryjng accord- 
forfeited her rights to act as guardian to her son by to ,hur

°  °  caste c u s t o m  n
the first marriage. The Court said i “Independent or forfeits guiw- 
the strong evidence adduced in favour of the existence hv'
of the well-known custom prevailing among the Akeer the first hus- 
caste, according to which the re-marriage of a widow in >,m< * 
no way affects her respectability, status or rights, we hold 
that Act XV of 1856 supersedes all previous laws founded 
on the Shadras affecting the rights and status of a widow 
on her re marriage. We are of opinion that section :5 of 
the above Act should rule the present case. That section 
distinctly provides that the guardianship of a widow over 
her own children ceases on re-marriage on application being- 
made to that effect by the relatives of her deceased hus
band. In this case no such application has been made.
We are therefore of opinion that the widow has not for
feited her position as guardian to her son by re-marriage.”

Section 2 of Act XV of 1856 does not deprive a Hindu A re-man-ied 
widow, upon her re-marriage, of any right or interest Hindu 
which she had not a t the time of re-marriage. Sir Barnes t*; iu.
Peacock C. J., said : “ The object of the Act was to *>n.
remove all legal obstacles to the marriage of Hindu widows.
Looking to the words of section :2, I am of opinion that it 
was not the intention of the Legislature to deprive a 
Hindu widow, upon her re-marriage, of any right or 1

1 N. W. f'. Decis, 486 p 487 (1,861).
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interest which she had not at the time of her re-marriage.
In Akorah Soob/t v. B/teden Boreanee/  when the widow re
married, the property belonged to her son. I t  came to 
her by inheritance from her son, who died after her re
marriage. If the son had pleased, he might have given 
the property to his mother, notwithstanding her re-marri
age. At the time of her re-marriage, she had no interest 
in her deceased husband's property by inheritance to her 
husband or to bis lineal successors. I t could not therefore 
cease or determine upon her re-marriage and, if she bad 
died at the time when she re-married, the property would 
never have descended to her. The Bombay High Court 
followed this ease.4

wee'iafv tv t Marriage between persons of different castes, or of two 
castes bow far sub-divisions of one primary caste, is against the Hindu 
custom”6*11>y kw.* To make such a marriage valid, the authority or 

sanction of a local or special custom is necessary.4 Later 
decisions, however, have held that such intermarriages 
between sub-sects of Hindus are valid in Hindu law.
In  Narain M ara's ease Mr. Justice Markby doubted the 
correctness of the view, that such intermarriage is not 
legally binding. In the ease of Upama Ku'ehain v. Bho la- 
ram I/kubi* in which, the parties were dhobi and fisherman 
by caste, and residents of Sibsagar in Assam, the Court held 
that there was nothing in Hindu law prohibiting marriage 
between persons belonging to different sections or sub
divisions of the Sudra caste. In this there was no allegation 
of any custom; at any rate there was admittedly no evidence 
of any custom on the record. Their Lordships observed : —

I

1 11 W . K .82 (F. B.) [18(18]! s, ' Mrlurnm S mliul v, Tkmtov- 
c. 2 R. L. U. 109 : 8. C. 11 Sieves. rum. Jfumnu 9 W, K. r>52 (1868);
151 & 153. Xu rain Mura v. Jlakkal (lain

* See CXumtin /Jarre Jjahnel v . 2,'1]|W. R . 884 (1875) : s .  c. 1 
Kahhi. 2 0  Bom, 388 (1»02). Cal, 1 .

* See imiloma marriage Supra, 8 15 Cal. 70 8  p. 710 (1888

|1
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"The opinion of Mr, Justice Mitter (in Narnia, D/utra’s 
case) was dissented from by Ml-. Justice Markby and the 
case was not decided on that ground. We further think 
that the opinion there expressed is inconsistent with the 
decision of the Judicial Committee of the Privy Council in 
the case of lnderun.1 The question there was whether the 
plaintiff, being illegitimate, and therefore, as it was argued, 
of no caste at all, could contract a legal marriage with a 
person of the Sudra caste, and their Lordships said:
* Their Lordships are not aware that there is any authority 
—there has been none quoted, and it does not appear 
that there is any authority supporting any such proposi
tion as that which is contended for by the Pundits/. . .  -On 
the whole, seeing that these parties are both of the Sudra 
caste, and that the utmost that has been alleged really 
is, that the zemindar was of one part of the Sudra eastej 
and the lady to whom he was married was of another part, 
or of a sub-caste, their Lordships held the marriage to have 
been valid ; to hold the contrary would in fact be introduc
ing a new rule which ought not to he countenanced/

‘‘The same view was taken in Ramamaui Animal v.
Kulanthai NatcMar/  There, a similar objection having 
been taken, tlieir Lordships said : ‘On the argument of this 
appeal this objection was not insisted on ; it was conceded 
on both sides that recent decisions had declared the legality 
of a marriage between persons of these two sub-classes 
of the Sudra caste/ We think that these decisions are 
conclusive as to their being no rule of law rendering 
such marriages invalid/'

111 Huj Kiimarif which was a criminal motion, tin;
Calcutta High Court held that illegitimacy under Hindu 
law is no absolute disqualification for marriage- and that 
when one or both contracting parties to a marriage are

' In tern*  Vidunt/i/ptuflj/ Tarrr II : It B. L. R. i, 
v. Hamxteamtt 'Mover I;) Moo. * .14 Moo. 1, A. R10 [>, R52 (ItWi).
I. A. 141 (1809) : 8 . C. 12 VV. It. * 18 On). 201 (1891).
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illegitimate, the marriage must be regarded as valid if 
they are recognized by their caste people as belonging to 
the same caste. The latest decision on the point is 
Httria v. Kmhaya,1 which, reviewed all the previous cases 
and held that marriage between two sub-divisions of one of 
the primary castes is valid and legal according to Hindu 
law.

In the districts of Dacca and Tipperah marriages between 
Vuidya and Kayad/ia frequently take place and such inter
marriages are recognized by local custom. In a very recent 
ease from Tipperah the Calcutta High Court has held 
tha t such marriages are in accordance with local custom 
and arc therefore valid. Their Bordships observed : “The
ancient Hindu law did not regard such marriages with 
the condemnation expressed by later authorities which have 
been accepted by our Courts so as to make children born 
from such unequal marriages illegitimate. But however 
the law may be, there is ample evidence set out in the 
judgment of the Sub-Judge on which it must be held that 
such marriages, as in the present case, are recognized by 
local custom in tlie district of Tipperah, and there is no 
instance on which their validity has been questioned. We 
agree with the Sub-Judge in bolding that such marriages 
are in accordance with local custom in Tipperah and are 
valid.”*

Among Lin- According to the Lingayet religion, marriages between 
gayots. members of different sects of the Lingayets are not illegal.

Where it is alleged that such a marriage is invalid, the 
onus lies upon the person making such allegation of 
proving that such marriage is prohibited by immemorial 
custom .8

Odatdi Among the.Lhigayct Ga^ndcim in the Wynaad there is
marriage. immemorial custom by which widows are re-married,

1 I’. R. Vol, XL. 1.11 i>. 32(1. p. G33 (1903).
1 limn ltd Soohool v. Akhoy * I'aHiymAa v. Ganrji. 22 Bom 

Outran Miner, 7 C. W . N. 619. 277 (1811(1).
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and the form in which such a marriage takes place is called 
Odaveli or KudaveU as opposed to Kalianam the regular 
form of marriage. I t is not accompanied with the same 
ceremonies as a Kalianam marriage,; but a feast is- given, 
the bride and bridergoom sit on a mat in the presence of 
the guests and chew betel; their cloths are tied together 
and the marriage is consummated the same night. Widows 
re-married in this form are freely admitted into society.
They cease to belong to tile family of their first husband 
and the children of the second marriage inherit the pro
perty of their own father. A widow contracting an odaveli 
marriage ceases to inherit her deceased husband’s estate.1

The second marriage of a wife forsaken by the first Semi V&iM 
husband among the Lingayett ■ is called a serai, ndtki, as nuuwgu 
distinguished from, the lacpia or d/tfira, the first marriage.
Such a marriage is sanctioned by custom among the 
Ling a,j As of South Canara and is valid.®

..“ Dagger?*: marriage is a form of inferior marriage pre- “Dagger” 
valent among the Eumbla Zemindars in the Madras mam age. 
Presidency. This sort of marriage takes place in the 
case of inequality in the caste or social position of the 
bride. The use of a dagger is an essential of the marriage 
ceremony. According to some the Zemindar does not 
appear at the marriage but is represented by a dagger.
And, in the presence of this dagger, the bottu is tied to the 
bride. The presence of a dagger and the tying of the 
bottu indicates that this sort of marriage is not exactly 
a concubinage, but a certain form of inferior marriage which 
the Rajahs and Princes are accustomed to contract besides 
marriages in regular form, Ladies united to a Zemindar 
according to the dagger form are called bhoga stress, whereas 
a lawfully wedded wife is called a molta street

* Koduthi v. Matin, 7 Mad. 321 * Bamasami Ktimuya Naik
(1884). Sundaralitigasami Kcmaya Naik,

* Virasangtippa v, Mudmppa, 1 7  Mad. 422 at pp. 422-425 (1894),
8 Mad. 440(1885).
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A"<l".i Amnd is a form of marriage prevalent among Sikhsmamatre, 0 1  . «
and corresponds to the Mabomedan Nika■' I t  is an infenor 
form of marriage, which may be celebrated even with a 
concubine. The ceremony observed at the marriage con
sists in the recitation of a certain text called the Anand 
text. A son of such a marriage shares equally with 
another son of the same father by a wife married in the 
hi a hi or regular form.®

Besides these forms of marriages there are others touch as 
Bhati or Bebhati* Chndder A ntla jf MrpdivaMamm* Ghan 
S u fa f  These have been described in their respective places.

Conditional In conditional sat a marriage two families contract for
.v»to mamage intermarriage. As, for instance, in the family of A there 

are available for marriage a boy and a girl, in B’s family 
there are also a boy and girl eligible for marriage. A 
contract for intermarriage takes place between A’s boy 
and B’s girl and B’s boy and A's girl—one marriage 
contract is conditional on the performance of the other.
Such intermarriages are prevalent in Bombay and also in 
Bengal. In the latter province it is known as pdrib'arta or 
exchange marriage, and amongst Brahmans such marriages 
often take place.

In Borrodaile’s Reports a ease is reported where a suit 
was brought to compel the performance of the conditions of 
a contract between the heads of two families under these 
circumstances. A contracted to marry his sister to S’s

1 .\7to//. is nn Arabic term. Its v. Samncimmv Seebe<\ East’s 
root .meaning is carnal connection. Notes case 31 ( 2 0  March 131.'*) :
Hence, marriage, ie. a n y  marriage, MorleyV Digest, Vol. I, 350, 
first, second or an y. The term is * Vida Hindu Customs, luheri-
usecl in reference to first and regn- tance Supra,
lar marriage. It is among the * Vide Punjab Customs Infra.
low er order of people only that 1 Vide Malabar Customs, Infra.
Nth a has obtained the signification • Vide Mahomedan Custonr
of «eeoud murrimje. Infra.

* }.)?.!> dew Jiuiyotimhuii, Mullleft
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brother-in-law on condition that S should get A. married to 
T's daughter or, failing that, S should give A his own 
daughter in marriage. A fulfilled his part of the contract, 
i.e., he married hia sister to S>s brother-in-law. But S 
refused to perform his part of the contract and tried to get 
his daughter married clandestinely elsewhere. T 's 
daughter having died before she attained her marriageable 
age, A brought this suit to compel S to give him his 
daughter in marriage; as he had given his sister only “with 
a prospect of mutual accommodation.” The Court ordered 
that S should cither give his daughter to A, or procure him 
another wife, or, failing to perform either of these conditions 
within six months, should pay the sum of Rs. 500. S did 
not surrender his daughter but paid Rs. 500 as ordered by 
the Court.1

In Bai Ugri v. Patel Pnmhottam Bhndar,* the parties 
belonged to the Kudwa Kunbi caste, and, it was said, 
were only a month old at the date of their marriage, which 
was contracted for them by their parents on the follow
ing basis : A wished to get B’s daughter for his son.
A was bound, on condition of JB giving his daughter in 
marriage, to provide a girl for B to marry his son. The 
marriage, which took place with the usual religious 
ceremonies, was not to be binding and complete until 
the bridegroom's father performed the condition, viz., found 
a girl for B’s son. In this case, as the condition was not 
performed, the marriage was dissolved by the decision of 
the Ranch notwithstanding that the plaintiff sued for 
restitution of conjugal rights. Sargent C. J., observed 
11 The findings on the issue sent down by this Court 
on the 28th September, 1891, are, when read together, to 
the effect that although the usual religions ceremonies

* Atmavim Kessor v. Simla/ (1892) ; and Mulji Tkahersey v .
Muloohahmd, 1 Borr. 397 (1809). Gomti, 11 Bom. 412 (1887).
See alao Bai Ugri v . Patel Pwr- * 17 Bom. 400 (1892), 
shottam Bhndar, 17 Bom, 100

89



/ 'V ~ x V \  " Y~ \̂

306 HINDU CUSTOMS.

were performed on the occasion, what took place in Samvat 
1927 constituted, by the custom of the caste, only a condi
tional marriage, between plaintiff and defendant No. 1 ; 
that the fark&t, parsed by the father in Seminal 1936, and 
which was signed by the plaintiff, operated to cancel the 
marriage, but that in any case, a dispute having arisen 
out of the said jar/rat, the decision of the Panch that 
plaintiff should find a girl to be married to a male member 
of the family of defendant No. 2, was binding on. him, 
and that the plaintiff’s default in doing so dissolved the 
marriage. I t  has, however, been contended that the 
Court ought not to recognize such a custom, as being con
trary to public policy- See Reg. v. Karson Goja, Meg, v.
Bai Miipa, 2 Bom. H. O, R. 117; ITji v. Hath* Lain, 7 
Bom. H . C. R. A. 0. J. 133 •, Reg. v. Sambhu, 1 Bom.
347. All turn upon caste customs by which a woman is 
enabled to leave her husband and marry another man of 
her free will or with the consent of the caste and which 
the Court held to be invalid on the ground that they were 
immoral as ‘ legalizing adultery/

“ The question here is of an entirely different nature; 
as according to the custom relied on, there is no complete 
and binding marriage within the intention of the parents 
of the parties, although the ordinary religious ceremonies 
(presumably those amongst Sudras) are performed. Such 
a transaction as took place in Samvat 1927 cannot in our 
opinion be regarded as immoral from any point of view.
The parties are in all eases, according to the practice of the 
caste, of very tender years when such marriages are con
tracted. The Hindu law leaves it entirely to the parents 
to marry their daughters and although, according to strict 
Brahmanical law, a marriage is complete when the religious 
ceremony Isas been performed, there would seem to be no 
sufficient reason for refusing to recognize a custom, a t  any 
rate amongst the lower castes, by which such transactions, 
rendered necessary by the paucity of women in the caste, 
although performed w ith religious ceremonies, are still

f(l)f <SL
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regarded by the parents on both sides as incomplete and 
conditional marriages.

“ In  the case of Bookhand Koleia v. Janolcee, 25 W . R.
386(1876) which was a suit like the present for restitution 
of conjugal rights, the Calcutta High Court gave effect 
to a caste custom by which the usual ceremony of marriage 
was not regarded as binding unless a second ceremony was 
performed prior to the woman coming to maternity and 
cohabiting with her husband, and by which, in default of 
such ceremony, the woman might after puberty, as the 
defendant in that ease had done, marry another man.

“ Upon the whole, we are of opinion that there is no 
reason for not recognizing the custom as proved in this 
case, and therefore whether upon the ground of the far/cat 
passed by the plaintiff’s father or of the plaintiff’s default 
in performing the condition imposed on him by the Panel), 
we must hold "that the plaintiff has not established his 
right to the restitution of the defendant No. 1 as his 
v, re."

According to Hindu law a betrothal (called mangni in Betrothal or 
Bombay and pangam in  Madras) is not to be treated as 
an actual and complete marriage. I t  is a promise to give 
a girl in marriage. Hence a specific performance of a 
betrothal cannot he enforced. Damages however may be 
awarded against the father for breach by him of the con
tract of betrothal.1 Under the Specific Relief Act, a contract 
of betrothal cannot be specifically enforced.8

W ith some castes betrothal is irrevocable except for 
just cause, while, according to others, it can be broken off 
by mutual consent.8 Where there is a breach of the agree- i * * * * * *

i Umeil JSiba v. Ifag'vnda* Mi- * 6 . 21 Cl, (&) Specific
return, Da* 7 Bom. H.“ c .  R. 122 Relief A c t  (A ct 1 of 1877).
(l$70) ; Xowbut Slugh V. A/W. ' I t e m  Mane Dhiumnetdas
Lad Kooer 0 N. W. F. (A ll.) 102 v. ( hundniu 1 Row. 433 (1812);
(1.873) ; Omqmt Narnia Singh Vine* Kiha v. Xaghuhn Vuratam
l Cal. 7-1 (187.J) ! Stvljl Tkahewg Du* 7 Bom. H.tC. R, 122 (1870).
v. So inti I t  Bom, 112 (1887).



/jnza u k $ \  n

| 1 )  <SL
808 HINDU CUSTOMS.

ment of beirothal; the party committing the breach is 
liable to return to the other party the value of the om»- 
naents and the money paid as nparit/amau and also to pay 
some damages for the breach of contract.1 

Among Parsis. Breach of a marriage contract is not permitted under 
any circumstances by the rules of the Parsis, Among them 
mmgnit are as equally indissoluble as a perfect marriage.8 
By the custom prevailing amongst Parsis, presents of 
money and ornaments made to a bride at betrothal, and 
between betrothal and marriage and a t marriage, and the 
increment thereof, belong to the husband and wife jointly 
during their lives, and on the death of either pass abso
lutely to the survivor. The same custom appears to prevail 
with regard to special and costly clothes (i- e., clothes 
intended to he worn only on special occasions and cere
monies) presented during the same periods.3

*

“Second mar- Amongst a certain class of Hindus, after the rnarriag of 
n8ge‘ a girl and oil the first appearance of her menses, a religions

ceremony is performed which, in ordinary parlance, is called 
“second marriage,” but otherwise known as garvetdhan.
After this ceremony actual consummation of the marriage 
takes place, as usually Hindu girls are married before they 
attain puberty. This “ second marriage” before co-habitation 
is not required by the general Hindu law. In  Assam 
this ceremony is known as mntibiah or jmncHhiah. I t  is
said there that if a girl cohabits with her husband with
out this ceremony, she is defiled and both she and her 
husband are outcastcd. There was a case from Goal para in 
Assam, in which the husband sued to have it declared that

' Mulji Thaltcrmj v Go tilt i. I t VesUmjec Jlormmje/>, suit Ho.
Bom. 412 (1887), 000 o£ 1870, decided on the 20th

* Xom-ozjee Kkmmidjce v. September 1877 ; .Vrrwatyee .Buy,
llaen 1 Boit. 123 (1811). jmfeo v. |fjUonejee uVawbhof,

* Byrnmj; BMmjibhai v . Jam- suit No. 2 M> 0[ 1883, decided on 
Setfi jVowroji 16 Bom. 030 (1802). the f t h September 1884.
Vide also Burjorjee Sorabjee v.
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the defendant was his wife and was hound to live with him.
But the defendant alleged that in order to constitute such 

a right, the custom required that, there should have been 
a second marriage. As no such second marriage had taken 
place the suit was dismissed by the Deputy Commissioner.
The High Court, however, (though it agreed with the Deputy 
Commissioner’s decision) remanded the ease, as no issue was 
framed on this question of custom in the lower Court.1

Bashcc Bilaht is a ceremony observed among some Bashee Bi 
classes of Hindus which takes place on the day following baha. 
the night of the celebration of marriage. In a ease coming 
from Dinajpur, the question raised before the High Court 
in an application for review was whether a certain cere
mony described as inshee Ubaha was to he taken as part 
of the marriage ceremony, during the continuance of which 
.-rifts to the bride come under the denomination of 
“Y a u b u k a It was contended that if bashec Ubaha 
was included in the marriage ceremonies, then gifts 
made to the bride on that occasion would be included 
in the Yautn/ea. If  bctshee Ubaha was distinct from 
marriage proper, then the presents given to the bride 
on that occasion, must be excluded from the hmtuha. The 
High Court remanded the ease as they thought the point 
could not be satisfactorily determined without an inquiry 
into the custom of the district in the caste to which the 
parties belonged, and observed: “If the bashee Ubaha 
be found to be customarily as a material portion of the 
marriage ceremonies, so that gifts made at this particular 
time arc by custom treated as part of the gifts before the 
nuptial tire, the husband will succeed to the disputed property 
in the list.”®

Though a husband is the legal guardian of his wife from Custom' oti a 

the moment of his marriage with her, yet, acceording to reraain ’wiUi 
custom, she is allowed to remain with her parents until her parents.

1 tJee Jivatolitind KMta v. Altusrt. Aha Sounder Nath II Scvestre 591 
Jmlee 34 W. E. 228 (1875). (1871) : c. 26  VV. 11. 304.

s Bistoo Pershad Bunal r. Met-
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she attains maturity. A Court has been held justified, 
while such a contingency had not happened, in refusing 
to direct her to go to her husband.1

Marriage In  Madras a marriage between a Hindu and the
S e a  pde" daughter of his wife’s sister is sanctioned by wide-spread 
grees. usage. Though some Hindu SbcislTu (e, </., Aswaloj/<tnu)

has condemned such a marriage on the ground of incon
gruous relationship, the Madras High Court had no 
hesitation in holding the marriage valid, as being in perfect 
accord witli the custom satisfactorily established by evi
dence.® A marriage with an adoptive brother s daughter is 
held not to be sanctioned by usage of sufficient antiquity."

Divorce or Divorce is not contemplated by the Hindu law, but it
Dissolution of jg not repUgnant to the principles, and if there be a
marriage. well.estaWisll0(l custom ffi its support it may over-ride

the general provisions of that law.4 Sir William Strange 
in his treatise on Hindu law6 says tha t in the lowest classes 
a divorce is attainable between a husband and wife provided 
it is allowed by the custom of the caste. In a case which 
came from Gauhati in Assam, the wife stated that as 
her husband could not provide her with food and clothing 
and as she sustained cruel treatment in his hands, she left 
him and went to her father's bouse. Thereupon her 
husband divorced her and executed an agreement to
that effect, on receipt of a portion of the money which
he (the husband) gave her father at the time of her 
marriage. The Munsiff found that there was a custom 
in the Province of Assam for “men and women to assent 
to divorce by deed in this way.” .But as the District

’ Srntoeh Mm Bass v. Gera R w  20 Mad. 283 (1807).
Pattuch 23 W . E. 22 (1875); AM- 8 YythW»ga Muppamr v. ) y- 
m „a MudaU v. Tiraragham Mu- ay at hammed C Mad. 43 (1882).
'dali 24 M ad. 255 (1900). B u t sec 8 Mm*t. Knilomee Da>m v. 
Kauemvi M arne  v. J M  Gun- M irum  K M a  1 Shorpe 6 » (1877): 
mnee  23 W, B. 178 (1875). s. O. 8  Cal. 8(te.

» Batjheem lm  M «  v. Joy a r m  " Mh Ao’ & '

®  <SL



' /<â e ■ Gc%X ' ’ .

C P  <SL
MAftUlAGK AND DIVORCE. S I  1

Judge held that even if the custom were established 
it would not affect the Hindu law, and as he was wrong 
in holding such view, the High Court remanded the 
case to him for his finding on the custom which the 
Munsiff said was established,1

Among the lower classes of people— whether in Bengal,
Bombay, United Provinces of Agra and Oudh or in Southern 
India—divorce is allowed by caste-people. The grounds of 
divorce are generally habitual ill-treatment, impotency, or the 
dissolute and depraved habits of the husband. And the 
divorce is usually effected by mutual consent, on the payment 
of some compensation for marriage expenses incurred at the 
first marriage, or the return of pain  and by a release or 
clihar ehitti? The Madras High Court in a recent case has 
held that there is nothing immoral in the caste custom by 
which divorce and re-marriage are permissible on mutual 
agreement, on one party paying to the other the expenses 
of the latter’s original marriage.8

The Punehayet or head of a caste could determine 
marriage and grant divorce.* But in some cases the 
Courts have declined to recognize the authority of the 
Punehayet in granting a divorce.8 In an Allahabad case 
it has been laid down that while the Courts have generally 
accepted the decisions of properly constituted punchayets 
ou questions of caste, they have accepted them subject to 
the qualifications tha t the decision of the Punehayet does 
not estop the Courts from enquiring into the civil rights

1 3 Cal 303. Chetti 17 Mad. 479 (1894). Parties
41 Vide among Kimsara caste in are of the Potters caste in Tinne.

Surat : Kate rum Kriparam. v. volley.
Umbaram Hurreeohand 1 Borr. 3 Sankaralinyam Chetti v. Sub- 
429 (1811) ; among W allin ca ste : ban Chetti 17 Mad. 479 (1894).
Kasee Dhoolubh v. lluttonbaee 1 See Caste Customs supra,
Borr. 452 (1817) ; Jfurha Shunkuv 4 Kaler Churn Shaw v. DnMy 
v. Baeejee Munolmr 1 Borr. 391 Bebee G C. L. B. f>05 (1879) : s. c. 5 
(1809) ; Soobra T&van v. Moothoo- Cal. 692.
heody 6 Mad, H. C. E. 40 (1870). 4 Sambu - Har/hn 1 Bom. 347
Sankara liny mi Chetti v. Sub bun (1876).
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of any member of the caste, and securing to him the 
enjoyment of such rights if he be found not to be precluded 
from the enjoyment of them by the Shastras or the 
particular usages of his caste.1

Divorce in It is very common in Assam for a husband and wife
Assam. t0 agre(, to a divorce by a duly executed deed, stating

that they bad mutually consented to dissolve the contract, 
and in such a ease the wife has been deemed free to marry 
again. When no written deed of divorce was executed 
the ceremony of tearing a betel leaf in two by the 
parties was considered sufficient for all purposes. Besides, 
according to local usage, any violation of the condition of 
the marriage contract deed will operate, as a nullity of 
the marriage contracted before.

A married woman sought divorce on the strength 
of a bond executed by her husband before marriage, by 
which he engaged to consider his marriage void if be 
ever left the village in which his ,f wife and her friends 
reside or in case of cruelty, or in event of his ever marry
ing another wife.’’ The High Court held that such con
tract, being opposed to public policy, would not render 
the marriage void.1

Whether loss I t  is a general principle of Hindu law that the degrada-
of caste <tis- tion of the husband from easte does not dissolve the
solves mam- , T
age. marriage tie. Unless a caste custom to the contrary is

established no court should countenance such a disso
lution. I t  is well-known that there is a distinction between 
ex-communications for different caste offences. In some 
eases the out-caste can never be restored to the privi
leges of his caste, but in the majority of instances he can 
procure absolution and restoration to caste by undergoing 
expiation or paying some penalty. I t  would be extremely 
inconvenient therefore to hold that by a deprivation of 
caste, which may be temporary, a member of the caste

1 Bislieshwr v, Mata Qholmi 2  v. Mmd Aharee Heemhma 11 
N. W. P. (All.) 300 (1870). B. L. K. 129 p. 130 (1873).

* Sttaram alias Keera Eeerah

Hjllfi' l \ ' * ' ; % ' ■
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loses liis marital rights, so as to confer on his wife the 
power of forming a second marriage; for if the husband 
were restored to caste, he could not be restored to the 
enjoyment of his marital rights if his wife had availed 
herself of her liberty to re-many. In the case of such 
temporary degradation of her husband the utmost the 
wife could claim would be that she be relieved from 
consorting with him as long as he remained out of caste.
But she must remain under his protection and must not 
leave his house.

In Bishesliwi v. Mala Gholcm1 the parties belonged to 
to the Ugvaru Ban yah caste. The plaintiff sought an 
order from the Court to direct his wife to come to his 
house from the house of her parents, alleging that his 
wife had contracted a sagai marriage with the defendant.
The defence was that the plaintiff had become an out- 
caste and, therefore, civil iter moftum, and tha t by reason 
thereof, and in accordance with the custom of her caste, 
his wife was at liberty to marry. I t appeared that owing 
to some dissensions, the members of the caste resident in 
the place separated themselves, as it were, into two sects; 
and by reason of the plaintiff consorting with a member 
of one sect lie had been declared out of caste by a 
Punchayet composed of members of the other sect who 
were numerically in the majority. The High Court fram
ing the following issue remanded the case to the lower 
court, viz., whether, if a husband is put out of caste 
for the cause for which the plaintiff had been declared 
to be out of caste the marriage was by the custom of 
the Ugvaru Banyah caste dissolved and the wife a t 
liberty to contract a second marriage. The lower court 
returned a finding to the effect that the plaintiff was 
excommunicated for eating with one who was not of 
his caste ; being turned out of caste on this account, 
he could not here-adm itted; that his marriage was dis-

1 2 N. W. P. 300 (1870),

N .. . .
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solved and that his wife was, with the sanction of the Pun* 
chayefc, at liberty to contract a second marriage. Where
upon the High Court passed the following order :—“No 
objection having been taken to the findings on the 
issues remitted for trial, we must accept them, but at 
the same time we may express our doubts whether the 
finding is correct. The result of the finding is that the 
husband cannot insist upon the return of his wife to co
habitation, and the suit must be dismissed/'’

The above order distinctly shows that the H igh Court 
had to pass it with great reluctance, the plaintiff having 
taken no objection to the findings of the lower Court 
before their Lordships. I t  does not establish the alleged 
caste custom, for their Lordships doubted the correctness 
of the findings of the lower court. Now, even if such a 
custom were established by clear evidence we th ink the 
Court wotdd hesitate to give countenance to it. A sen
tence of excommunication, such as was passed in this 
case, should not have deprived a member of the caste 
of those civil rights which were claimed in this case.

In  M mst. Emurtee v. Nermul1 the Sadder Court laid 
down th a t loss of caste by a Hindu husband could not 
dissolve his marriage or justify his wife in forming a 
second marriage or bar his claim to the possession of 
her person, that to bar such a claim caste usages 
could not be pleaded, unless shown to be recognized by the 
shastras.

A uthority  of A Court will not recognize the authority of a  caste 
clarlT a°in-!r' to declare a marriage void or to give permission to a 
riage void. woman to re-marry. Bona fide belief that the consent

of the caste made the second marriage valid does not 
constitute a defence to  a charge under section 494- I. P. 0., 
marrying again during the life-time of the first husband, 
or to a charge of abetment of th a t offenee under that 
section combined with section 109. I . P. C., though the

1 7  N. W. P. D ecis Part I. p. 583 <1864),
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circumstance may be taken into account in mitigation of 
punishment.1

There is a custom amongst the Jats of Ajmere that Custom «f 
ii man on marrying a widow must reimburse her late 1ms- giual expense 
band’s relations for the expenses of her first marriage, orlm' 
and the custom is so well-known that no such marriage 
can be celebrated until these expenses have been paid.
The custom, in fact, is so notorious that it may be said to 
have become part of the marriage contract in cases in 
which members of the community elect to marry widows;®
A similar custom of paying parisatw or original marriage 
expenses, prevails among the potter’s caste in Tinnevelly.®

U nder the Mahomedan law although there may be Mahomedan 
evidence of actual fact of marriage, yet where a lady niamage. 
eo-habits with a person for a number of years and has 
a child by him, factum of marriage will be presumed, if 
there be an acknowledgment, either expressed or implied, by 
the father that the child is his lawful son.* Under the 
Hindu law a Hindu widow on her re marriage is disentitled 
to inherit. But if she becomes a Mahomedan before her 
marriage and then marries a Mahomedan her conversion 
does not involve forfeiture of inheritance.® I f  a  Hindu 
married woman becomes a convert to Moslcmism and 
marries a  Mahomedan while her Hindu husband is alive, 
her first marriage is not dissolved by her conversion.
And as under the Mahomedan law a  plurality of husbands 
is not permissible, her subsequent marriage is void. She 
is liable under section 191 I. P . C.® Where a  Hindu 
woman during the life-time of her Hindu husband 
became a Mahomedan and contracted a nika marriage with 
a Mahomedan, she. was held to be in the position of an

1 Sanibhu Marffyu 1 Bom. 347 1 Vnhatuhi. Bihar v, Prince.
(1870). Ahmed Ilaleemoaxooman 4 Shome

* Maddci v. Shcv Bnkh.-ill, 3 All. 211 (1881).
H85 (1881). “ C o p a l Singh v. D hungtnee 3

* Sunkarulingam  C hatty v. Sitb- W. it. 208 (1803).
bait Chatty, 17) Mad. 179 (1831). 8 Rajkumdri 18 Cal. 261 (1891).



(NF
8l6 htnuIj cvsToiis.

unchaste daughter and therefore disqualified to inherit her 
father’s estate.1

Christian In  Lo-pez v Lopez a  Full Bench has held th a t among
Roman Catholics the marriage of deceased wife’s sister 
is not within the prohibited degree.® In  Skinner v. Skinner3 
the parties were adherents of the Mahomedan faith. In 
order to validate the  marriage which they contemplated 
they had previously beeome Christians. But some time after 
marriage, they both reverted to their original creed and 
went through the form  of marriage a second time according 
to Mahomedan law, and both continued in the practice 
and profession of the  Mahomedan faith until the death of 
Mr. Skinner. About two years afte r their nika marriage 
the spouses separated. Mrs. Skinner went to live with her 
mother. Subsequently she cohabited with her alleged 
paramour by whom she had several children. Before 
separation she bore to Mr. Skinner a  son and a daughter, 
whose legitimacy is not impeached. Both the children 
survived their father. Mr. Skinner after separation from 
his wife began to cohabit with another woman ( Sophia 
Skinner), whom he treated as his wife and w ith whom 
he continued to live on that footing until his death. He 
was survived by his six children, born of that intercourse, 
who preferred an appeal to the P rivy  Council. As the 
hearing of the appeal was ex parte, their Lordships did 
not th in k  it expedient to express any opinion as to the 
effect of a change of religion by the spouses, their domicile 
remaining the same, upon the righ ts of one or other of 
them which are incidental to marriage.® Where a  person 
who belonged to the Greek church subsequently embraced 
the Roman Catholic religion and married his deceased 
wife’s sister (necessary dispensation having been granted 
to h im ) and thereafter speedily reverted to his original

1 Snmlari Let uni v. Petit mbari Lwnx v . Litem 9 0, W. H. 323 
Letani 0 0 . W . N. 1003 (1905). (1901).

* 12 Cal. 706 (F. 15.) [1885) 8ec J 2 C. W. N. 209 (P. C.) [1897],
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faith, it was held that this subsequent apostacy did not 
affect the validity of the marriage. I t  is not the province 
of the Courts to examine the sincerity of a man^s religious 
convictions.1

A marriage performed in accordance with the rites Braiimo 
of the Brahmo Somaj is invalidated by the fact that either mariiagc' 
of the parties thereto has a husband or wife by a pre
vious marriage alive.*

In Siuammal v. The Administrator General,s both has- . Change of 

band and wife were Brahmans. The husband subsequently Escheat, 
became a  convert to  Christianity. On his death his 
Brahman wife claimed his estate. The Court held that, 
according to Hindu law, the husband died an outcaste, 
and degraded, and that as his degradation was unatoned 
the marriage became absolutely dissolved and no right of 
inheritance remained to the wife.

Among Gosains of the Deccan, and certain other M arriage of 
places, marriage does not work forfeiture of the office of fo^iture.
Mohunt and the rights and property attendant to it.
The burden of proving that marriage works forfeiture lies 
on the person who impugns another’s right on account of 
his marriage.4

Illegitimacy under Hindu law is no absolute disquali- Carriage ot 
filiation for marriage, and when one or both contracting bastard, 
parties to a marriage are illegitimate, the marriage must 
he regarded as valid, ifj-Uiey are recognized by their 
caste people as belonging to the same caste.8

1 L ucks v . L u c k s , 9 C.W. N. 329 l la H h h u r t l , 5 Bom. 082 (1880).
£1904) :s.C 32 Cal. 187, 5 llajkumari, 18 C nl. 204 (1891);

* Smatuirmi v. VismuptUisad Juicrmi Valiiiigypooli/ Tain- v,
Jlaripras/irf, 28 Bom. 597 O. C. Ru mu saw my Pandm Palaver, 13
(1 9 9 3), Moo. I A. 141 (1889) : s. O 3 B. L,

:i 8 M a d . 109 (1883). B. 1 7 S, C. 12 W. It. 11 a lf i 'im u g
1 Gasilin RanMiuti J ki/ ciiji- Pandaiya Tdarcr v. Pule Tdarcr,

bharti v . Cfasavi lnh-mrbhurti 1 M ach H . C, It 4 7 8 (1 8 6 3 ).

iXAHEIAGB AND DIVORCE. <317
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The institution of marriage is one of the clearest aud 
most cherished institutions in every civilized or semi-civi
lized eountiy. I t  is the foundation of the family, and, 
as. such, the foundation of society; for society is after all 
nothing more than an association of individuals. Unlike the 
Hindus, marriage is not regarded as a sacrament by the 
Buddhists, yet among no other class of people does marriage 
play such an important part as among the Barmans, in 
determining the devolution of property, both real and 
personal. Amongst the Hindus succession is regulated 
on the basis of spiritual benefit and religious efficacy. 
Amongst the Barmans it may be said th a t the same is 
governed on the basis of marriage. Buddhist law favours 
the equality of the sexes and in many ways treats marriage 
as creating a partnership in goods. Marriage being the 
most important part of Buddhist law, it is necessary to 
take the greatest care so tha t the mutual righ ts of hus
band and wife are not curtailed in any respect without a 
clear and satisfactory proof that such curtailment is autho
rized by law, or by custom having the force of law.

Three kinds There are three kinds of marriage among the Burmese :
•a murriage. £]) with the consent of parents on both sides; (2) through

the negotiation of a third party; (3) by mutual consent only/
At the beginning of the twelfth chapter of Menu Gye 
it is thus laid down :— “ Amongst men there are only three 
ways of becoming man and wife, which are as follows;—
F irs t; a man and woman given in marriage by their 
parents who live and eat together. Second, a  man and 1

1 Vide Men* k'g«y Dhamma- )>. i$3«, Richardson's Translation 
thats Boot V. s. 24 and Book XLt, 2nd Etta,
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woman brought by the intervention of a go-between, who 
live and eat together; Third, a man and woman who come 
together by mutual consent, who live and eat together.” 1

To constitute a valid marriage no ceremony is requisite. W H at consti- 
All that is necessary is consent on both sides to live m a rr ia g e . 

together as husband and wife. I f  the bride's parents are 
alive, it  is usual for them to give their consent to the 
marriage, and it is also usual to inform relatives and 
friends and to have .some sort of entertainment. But this 
is not necessary in order to.make the marriage binding*
Mr. Jardine says: “ After such consideration as I  have 
been able to give to the subject, I  am inclined to think 
that consent of both parties is essential to the contract of 
marriage and that no ceremony is essential either by the 
Dhammathal or by established custom, but that the public 
banquet or the joining of hands may be some evidence 
of consent, although that sort of evidence may be over
ruled by proof that there was no consent or acquiescence, <?.y., 
by showing that immediately afterwards the girl repudiated 
by quitting the man.” 3 A man cannot contract a valid 
marriage with a minor girl without her guardian's consent.4 
’Living and eating together is not an essential of marriage 
but merely a formal proof of the validity of a marriage.* I t  
is worth mentioning that in section 2 1 , Book V of the Menu 
Kyay Dhammathal in which throe forms of marriage arc laid 
down, all mention of living and eating together is ex
cluded. I t  is only in the X llth  Volume p. 336 that the 
addition of these words is found.

A marriage between a man and a girl under the age a  m in o r 's  

of twenty years, without the consent of her parents is »iama«e. 1

1 Cl>a« Toon p . 383. ' 1891. C irc u la r  N o. 13 C iv il 1893
’ Mah JC. v. J fnxinij Sun Du, 3 (J.B.

B u r L . E  8 , (1897), See JantineV * Q. K. V. Xga Xu V  O r. Ref.
Notes on Buddhist Law  I, as, 15, N o . 6, N ovem . 2, 1888.
22 a n il  23 . ® Ma Gywe v. Mu Th i Da

• Q u o te d  in ||S> Gywe v. Mu C i r c u la r  No. 11 C iv il 1893, U .B ,
Tlii Da, c iv il a p p e a l N o , 30 of
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mill and void, and the parents can recover her person from 
the seducer. B ut if the parents know where their 
daughter is, arid they fail to reclaim her within a reason
able time, i.e., until a sufficient time has elapsed to allow 
of a child being born by her, they shall have no power 
to cause her separation from her husband and the marriage 
shall stand good.1

A Buddhist woman, if she is a minor at the time of her 
marriage and is duly given in wedlock by her parents, 
upon marriage is emancipated from parental control and 
ceases to be a minor so far as matrimony and its incidents 
are concerned. The Majority Act makes a special excep
tion. Section 87 of the Civil Justice Regulation provides 
that any question respecting marriage is to be decided in 
accordance with, the Buddhist law when the parties are 
Buddhists. Section 11 of the Contract Act has no 
application to the marriage contract among the Buddhists.
Such a contract is something more than a contract or at 
any rate is subject to special conditions.® Lord Robertson 
observes: “ The contract, of marriage is the most impor
tant of all human transactions. I t  is the very basis of 
the whole fabric of civilized society. The status of 
marriage is juris gentium., and the foundation of it, like 
that of all other contracts, rests on the consent of parties.
But it differs from other contracts, in this, that the rights, 
obligations, or duties, arising from it are not left entirely 
to be regulated by the agreements of parties, hut are, 
to a certain extent, matter of municipal regulation over 
which the parties have no control by any declaration 
of their will. * * * * Unlike other contracts, it
cannot, in general, amongst civilized nations, be dis
solved by mutual consent, and it subsists in full force, 
even although one of the parties should for ever be 
rendered incapable, as in the case of incurable insanity,

* Mem Kywy Dhammatkut, 2 See Story’s Conflict of Lows, 
flook VI, ss. 21, 22, Chap. V,

I I I  <SL
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or the like, from performing his part of the mutual 
contract.” 1

In Mann// Mjfitl Tka v. Mu Thou? which was a suit for 
restoration of conjugal rights against a Buddhist girl 
under the age of 18, the following observations occur:—
“ According to Buddhist law—Manugye Dhammathat VI,
30— ‘ a young woman who has never had a husband has 
no right to take one without the consent of her parents 
or guardians, but if she be a widow, or divorced from her 
husband, and she marry the man of her choice, her parents, 
guardians, or relatives have no right to interfere to pre
vent i t ; let the woman who has already had a husband 
take tlie man of her choice.’ No limit of age is here 
mentioned as in section ‘28, where it is 20 years. I t  appears, 
therefore, that a Buddhist woman. in Burma is emanci
pated from parental control by marriage and ceases to be 
a minor, if she is one at the time of her marriage, so lai 
as marriage is concerned.”

If  a girl elopes with a man, the latter is bound to restore Elopement 

her to her parents three times. If after this she elopes with and marriaga. 
him again he has a right to keep her and marry her, and 
her parents cannot cause their separation : because they have 
proved themselves unable to keep their child under control.8

The father has the first right to dispose of his daughter ^  
in marriage; after his death the mother; after her death girl, 
the brothers and sisters of the girl, according to age; 
failing all these, her guardian, i.e., the relation or other 
person under whose care and protection she is living*.*
If the parents or guardian do not find a husband for 
the girl when she attains the age of twenty, she has a 
right to marry any. one she pleases.1* A widow or a divorced 
woman has a right to marry any one she pleases. Her

1 Quoted in Story’s Conflict of * Mem Kyay Dhnmmatliat 
Laws, pp. 185, 186. See p. 122 Book V I. s. 23.
Chan-Toon’s Leading Cases, cited * Menu Kyay Dhammathat 
tliere. Book Y I  s. 28,

• Oil*. No. 84, Civil, 1895, U.B. 1 Ibid.
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parents and relations cannot prevent it on the- ground of 
her not being jof age .1 Parents, however, cannot compel 
their daughter to marry any one against her will.

Presumption W ith regard to the general presumption of marriage 
of manure. arjg-ng from cohabitation with habit and repute, the Privy 

Council in a very recent ease® has observed thus : ‘’I t  is 
necessary, before applying' this presumption, to make suie 
that we have got the conditions necessary for its existence.
I t  is not superfluous to suggest that, first of all, there must 
be some body of neighbours, many or few, or some sort of 
public, large or small, before repute can arise. Again the 
habit and repute, which alone is effective,' is habit and 
repute of that particular status, which in the country in 
question, is lawful marriage. The differences between 
English and Oriental customs about the relations of the 
sexes make such caution especially necessary. Among 
most English people, open cohabitation without marriage 
is so uncommon th a t the JEact ot cohabitation in many 
classes of society of itself sets up, as a matter of fact, a 
repute of marriage. But, in countries where customs are 
different it is necessary to be more discriminating, more 
specially owing to the laxity with which the word wife 
is used by witnesses in regard to connection not reprobated 
by opinion, but not constituting marriage.-” A presumption 
of marriage cannot arise where there is no tangible evidence 
of recognition of a woman in her quality of wife by people 
external to the house in which she lives, and where substan
tially the only evidence is the use of the word “ wife ” in 
reference to her, in accordance with a local custom of 
applying it to persons whose status is not matrimonial.

Prohibited A man cannot marry within prohibited degrees of
degrees. consanguinity and affinity. The prohibited degrees are

almost the same as under the Hindu law. A Burmese can 
marry his wife's sister during the life time of his wife.

1 Menu. Kymj Vltammathnt 2 Ma IVun Di v. Mu Ain, 35 

Book VI. 8 . 30.' I- A* «  P- 45 (1907).

| I |  • <8L
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He can also legally marry a brother’s widow, Alliances on 
the part of the King and Princes of the Blood with their 
female relatives, within degrees of consanguinity much 
nearer than are allowed the people in general, are sanctioned 
by custom in Burma as well as in many other countries.

Mr. Jardine in his Notes on Buddhist Law1 says: " I  
imagine that an issue as to whether any particular alliance 
was lawful, voidable or void from the beginning would 
have to be determined on evidence about existing custom 
as shewn in particular instances known to the witnesses and 
not on mere expression of unlearned opinion. * * * Where 
a particular connection is only voidable, not void, it 
would be held to be marriage until set aside as in the 
case of marriage with a deceased wife’s sister contracted by 
East Indians domiciled in India, to whom certain Statutes 
expressly rendering such marriages void do not, in Mr.
Mayne’s opinion, apply. Such a marriage, he says, is 
good until set aside, and cannot be questioned after the 
death of either of the parties.”

Polygamy is said to be lawful by Buddhist law.* But Polygamy, 

it may be doubted whether this conveys a correct impres
sion unless it is understood in a limited or special sense.
The leading principle of Buddhism in this respect seems 
to be rather monogamy than polygamy.3 This matter 
has been discussed in other cases though never definitely 
determined.* When a plurality of wives is spoken of and 
at the same time four or five classes are mentioned, such, in 
some Dhammathals, as Pona or Brahmans, Khattiyas or 
Kshatryas, &c., it is more with reference to Hindu law and 
usage than that of Buddhists.6

' Notes I, p. 8 , cited in JjUtter Ma linn, Cir. No. 36 of 1894 ; 
p. 13. Mating Kyaih v. Met Gyi, Civil

* See Jarclinc’s Notes I, 26, 35. Appeal No. 152 February 3, 1890.
* Vide Ma Shwe Ma v. Ma 3 3. $8 ; Chap. I l l  and s. 37 

Hiding, Cir, No, 107, civil, 1893, Chap. X , Mating ge ; ss. 2 , 3, t 
lT. B. See Chan toon p. 355. and 33 of the W m m na; s. 34 of

* Mining Ma v, Ma ('ho, Cir. the Mohavicehi'daiii, and s, 2 2  of 
No. 33 of 1894 ; Mating Kuuh v, the Dltammavilam.
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"Lesser wife” Sections 46 & 47, Chapter III and sections 40,42 & 43,
tiiiti concubine /"ii' j 'X r ' rt , s T a f  ■> i* f t ' s  -» , ,v nap ter A or the Manny ye make mention of tlie head wile,

the “ lesser wife,” and the six kinds of concubines ; the 
* lesser wife ’ being mentioned only in Chapter I I I ,  and con
cubines being spoken of in Chapter X, The expression "lesser 
wife ” or mag a nge seems to be ambiguous, as meaning a 
second wife taken either before or after the death of first wife.1

As we have already said the principle of Buddhist law 
is that a man should have but one wife. She is called the 
head or chief wife. The expression “ maga ’’ or wife is 
applied to her. But as in practice the theory of monogamy 
is more honoured in the breach than in the observance, a 
relaxation of the theory is allowed and a state of concubinage 
or living with lesser wives is recognized among the Bud
dhists and accordingly provision is made for these lesser 
wives and their offspring sharing in the father’s estate.

Generally the chief wife lives in the same house with 
her husband and eats together with her husband out of 
the same plate, and takes part in the management of her 
husband’s business. Whereas a "lesser wife,” or concubine, 
generally resides in a separate house and does not eat 
with the head of the family and does not take part in the 
management of her husband’s business. But the mere fact 
of a separate establishment existing does not prevent a 
woman from being a  wife. I t  simply affords a presumption 
which can certainly be rebutted by evidence showing a 
higher status.*

Sections 37 & 38, Chapter X of the Mauuggc and sections 
46, 47 & 48 Chapter I I I  and sections 2 & 5 of the Wnunana, 
refer to the different classes of wives and the effect of their 
living in separate houses, and to the different degrees of 
responsibility of the husband for the debts contracted by a 
head wife, a "lesser wife” and a concubine respectively. The

1 See Mamgye X  0. Shim Ma Cir No. IS Civil ISAM,
* Ma Ifnwti, v. Manny Paw U .B . ; Mu Gywe v. Mn Thi Da 

Dan, Second Appeal No, 89. May Cir. 11 Civil 1893, U. li.
17, .1899 ; Mu main!/ v. Mu
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Manny ye gives to the concubine a somewhat larger share 
than that of the "lesser wife,”  but the difference is very 
trifling. I t  is considered by some that this distinction 
was unintentional and perhaps accidental.

In  Manny Kyaik v. Ma Gyi,1 the question a t issue of
was whether a man who, -while professing the Christian convert^, 

religion, had contracted a marriage in accordance with the 
law applicable to the marriage of Christians could, by 
professing another religion, contract a second valid marriage 
in accordance with the law applicable to the marriage of 
persons belonging to that religion daring the life-time 
of the first; wife. Here the plaintiff was a Barman Bud
dhist converted to Christianity. He married a similar 
convert according to the rites of the Roman Catholic 
Church, subsequently both husband and wife reverted to 
Buddhism and the husband (the plaintiff) took a second 
wife according to Burman custom. The second wife sub
sequently refused to live with the plaintiff on the ground 
that there was no valid marriage between them. There
upon the latter brought a suit for restitution of conjugal 
rights. The whole question rested on the point whether 
the former marriage subsisted or not. If  tha t had ceased 
or come to an end there would be no obstacle in the way 
of the subsequent union according to any religious form.
But as in this case it was found that the former wife was 
still living and there had been no divorce or judicial dis
solution of marriage, the first marriage continued in force.
And as there was no authority to show that apostasy from 
the Christian religion has the effect of dissolving a mar
riage contracted according to that religion it was held 
that the original marriage having remained unaffected by 
any subsequent change of religion the Christian marriage 
law (lid not permit the plaintiff to enter into a second 
valid marriage in any form during the existence of the 
first, even with his first wife’s consent; and further, that

'C ivil Appeal No. t i l  F*by. 3, 1BVM!,
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even under the Buddhist marriage law he, as a Buddhist, 
could not claim the liberty of having more wives than 
one, so long as he remained bound by a Christian marriage 
and his wife was alive.

Breach ot If the parents of a girl, after betrothal, refuse to
marriage,J give her in marriage to the betrothed man, they must

return to the bridegroom all the presents he made to them 
on betrothal. They are further liable to pay damages 
under orders of the Court.1 Similarly if a betrothed man 
refuses to fulfil his engagement, he forfeits all the presents 
and is liable to pay damages. In the ease of seduced 
girls a provision for damages has been made in the Dhani- 
math a h * The question, viz., whether between Burmans 
an action for breach of promise of marriage will lie was 
finally determined in Mating Ihnaing v. Ma Pirn Me,"
Therein it was held that action for damages for the breach 
of a contract would lie, and further, in the case of seduc
tion, in assessing damages, the Court would take into 
consideration the injury done to the seduced girl’s “ future 
prospects of marriage, to her feelings and affections, and 
to her social position.” Where there has been no promise 
to marry, a Burmese woman cannot recover damages for 
seduction resulting in pregnancy.4 Nor can she claim 
damages merely on the ground of pregnancy having 
resulted from cohabitation.8

Second In the absence of a special custom to the contrary a
marriage of husband who, il l  the life-time of his first wife, marries a 

second wife without the first wife’s consent does not there
by commit a fault against the first wife. Such a second 
marriage does not in itself constitute a ground of divorce 
in Lower Burma.3

1 See Menu Kyay Dhammathat /an, Civ, App. Xo. 71, December 
Book VF, s.17. 22,1883. Sol. Ju.lgts. p. 233.

1 See Book VI. 26-30, 3 Ml Kin v. JVga Myin Gyi.
• Civil Ref. No. 4, Jane 4, 1893. Civ. App. Xo. 10ft. Oct. 17, 1882.

Selected Judgments p. 333. Sc!. Jiulgts. p. 111.
1 X;/a Pa Timik v. Mi /Inin. s Ma In Than y, Maung Saw
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A widow of a woman who has been divorced may marry Re-marriage , „ , , , . . , of a woman,
again as soon as she pleases. A woman, whose husband
enters the priesthood, must wait seven days. At the
expiration of that period, if the husband docs not return
to tlie world, she is at liberty to take another husband.
And if the man who has become a phoonggee does not return
to the world within seven days of his ordination he cannot
claim back his wife whether she has married or not.1 If
the husband deserts his wife she must wait three years,
even if she hears that he has taken another wife, and i f
she does not receive any present or letter from him.
Although she hears that her husband has taken another
wife, if she lias received a letter or present from him
she shall not marry again until three years from the
date of receiving the last letter or present, for so long as
a husband maintains communication with his wife he
may take as many more wives as lie pleases.2 In Manng
Kho v. Mah Mag,9 it was held, that three years’ absence,
with neglect on the part of her husband to provide
maintenance, is rctjuired before the wife can contract a
second marriage, If  the widow re-marries, she is to take
her half share of the joint property, and the children by
the former marriage are to divide the other half.*

D iv o r c e .

Major Sparks, in dealing with the subject of Divorce, 
observed as follows :—“ Marriage by the Burmese law is 
purely a civil contract terminable at any time by mutual 
consent, or, under certain circumstances, against the will

Ilia, Civ. Ret. No. 1, July 20, 1881. Wunnana s. 122 last para and s.133 .
Sel. Juilg. p. 103. But'see M anny Chap, on Marriage. Jardine’s
Xtt.uk v, Ma Hon, Cir. No. 38, Civil Notes III, (translation).
1891. U.B. 3 Civil Appeal March 4, 1874

1 See Mom Kyay Dkavmathat Sand ford’s Rulings 15.
Book V, s. 18; Wunmiia s. 108, * Wmimina s. 20 (Rereira’s Col-
Chap, on Marriage, Jardine's lection vj Dhammu'httts, p. 122);
Notes III (translation), Atta Stitt khega' I\ tutuutut s. 159.

* M em  A'yni/ Rook V. s, 10;
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of.-oiic of the parties. A divorce may either be pronounced 
by a -Court whan one party does not- consent, or it may be 
completed by a written agreement executed by both parties 
in the presence of respectable witnesses specially called 
together for the purpose.” M r., Jarditie takes exception 
to the statement, that marriage is a “ purely civil contract 
anil contends that it is art institution with a moral and 
religious sanction. He observes:—-“ As to the contract 
being purely a civil contract; I think it is necessary to 
quote, as applicable to Buddhist law and the present 

, question, the words of the Judge Ordinary in Hyde. y.
Hyde* applied with approval to Hindu marriages by 
Westroff C. J., in Sitllingttjta v. Sidaiutf ‘ marriage has 
been well said to be something more than a contract, either 
religious or civil, to be an institution. I t  creates mutual 
rights anil obligations as all contracts do, but beyond that 
it confers a Status.” In Arda.mr Cumetjee v. Piroze Boye,% 
their Lordships of the Privy Council observed that 
‘ whatever the form of the contract may be, marriage 
,constitutes, if not an express, at all events, an implied 
contract between the parties that the husband shall main
tain the wife.’ In the Buddhist texts we find elaborate 
provisions against abandonment and careful rules made 
for the maintenance of sick and diseased husbands and 
wives and for the maintenance of children if the parties 
divorce. Much of the law of inheritance is explained 
by moral duties; this basis appears to have been taken 
the place occupied by S/tradh in the Hindu law. I t is 
continually found in the texts on marriage; and besides this, 
we find that a marriage creates a partnership in property, 
income and liabilities; and, the division of assets and 
liabilities is discussed as one of the matters requiring settle
ment at a divorce as well the distribution of children.

* I. P. & D. 186. 1 JSTga hn' t . Ma Myainy, Civil
t  2 Bom. 824. Appeal No. 78, November 26, 1883 ;
X fl Moo I. A. 318. S. J. p 201!•
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But whether a marriage is a purely civil contract or not, 
the chief Court, after thoroughly and exhaustively con
sidering various authorities oil the point, has come to the 
conclusion that a marriage between Burmese Buddhists 
may be dissolved at any time by mutual consent, amt that 
where such consent is wanting, it cannot be dissolved 
except on some ground recognized by the D h M m a th iU  

and not by the mere volition of one of the parties. This 
view has subsequently been affirmed by the Calcutta High 
Court to which the matter came on as a reference from the 
Recorder of Rangoon.1

I t  should be noted that in divorce proceedings in 
Burma between Buddhists, the question between the parties 
is almost invariably as to their respective rights to property 
which they have hitherto enjoyed together; and this turns 
in a great measure on their conduct to one another.
Therefore, willingness on the part of the parties concerned 
to have the tie between them severed does not necessarily 
mean that they are also willing that the severance should 
be treated as of the kind called “mutual consent/’ which 
gives each an equal share in joint property.®

Dr. Forehhammer in his paper, published in Mr. Grounds 
Jardine’s Notes, expressed his opinion that the deeds which Livorno, 
justify a Buddhist to sever his destiny from that of his oi
lier partner are matricide, patricide, killing, stealing, shed
ding the blood of a Buddha or Ralian, heresy, and 
adultery. The Calcutta High Court in Mourn So M in  v.
Ma T«3 has held that besides those offences or faults the 
Dlm nmathaU  contemplate other causes from which a divorce 
may be obtained. A divorce cannot be '■ — «ye1y because 
one of the parties has no love for the oilier, or does

1 tfw  v. Ml S» Ma. Or. * Manng Kauh v. Ma lla-H,
Ret. No, 2, July 8 ,18 86 : S. J , Cir. So. 36. 1894, U.B. : Chan-Toon 
p. 391. Affirmed by the Gal. 11. C. 99.
in Motintj So Ml>i. v. Mali Tah, * April 27, 1892 : Si J. 610 : 19 
April 27', 1892 : £  j .  p. 610. Cal.. 469 (1892),

42
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not comply with the desires of the other.1 A mere 
willingness on the part of one party to pay ko-bo, or the 
price of the body; or to surrender the whole of the joint 
property will not constitute a ground for divorce when it is 
sought against the wish of one of the parties.8 Before a Court 
can order a divorce at the wish of one party against that of 
the other, i t  must be satisfied on evidence that some fault 
has been committed by one against the other of a sufficiently 
serious nature to justify such order according to the 
Jihammathals, or that some evil deed has been committed 
for which a separation of destinies can take place.8

In a later case, however, it has been held that there 
is no insuperable legal bar to divorce against the party 
desiring it, where the party is prepared to surrender the 
share of the joint property to which he or she would, other
wise, be entitled. In  this case the sole question was whether 
a husband, whatever his own conduct, may have been, is 
entitled to obtain a decree for divorce against 3ns faultless 
wife, on condition of surrendering to her the joint property 
and paying the joint debts. The Court, on a consider
ation of the various texts relating to the question, was of 
opinion that the texts in the Bhammaihats establish the 
law that one of the parties to a marriage can separate 
from the other, even if the latter does not consent, 
provided that the properties belonging to both and their 
liabilities are divided.4 In  the case of a slave wife both 
the payment of ko-bo and the assent of the husband are 
essential when a divorce takes place.5 

Second mar- When a  husband marries a second wife without the first
mR®. wife’s cons/wh in her life-time, that second marriage

does not in itself constitute in Lower Burma a ground

1 Mating So Min v. Mu Ta 27 -* 'Alibi* Bit v. Nga Ba. So, U.
April, 18!>2 : S. J. 610 B. R. 190“..

* Mi Pd Dn v. Mating Shwe 6 A!a Pa P>'- v Mating Shoe 
Bank, C iv il Appeal No. 118, Ju ly  Bunk C ivil Appeal No, 118 July 
4, 1891 ; S. J, 607. 4. 1891 : 8 . J, 607.

» fbjii
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for divorce.’ But iu Mating Rank v, Met Him,1' where a 
wife brought a suit for divorce on the grounds of cruelty8 by 
the husband in taking a second wife, and of the imputation 
of adultery to her, i.e., the plaintiff’s first wife, the Court held 
that whether the matters alleged by the plaintiff constituted 
cruelty or not in general, she had, in this instance, by her 
conduct, acquiesced in or condoned the conduct of her 
husband, and was not entitled to a decree. In  this ease 
the first wife, «.<?., the plaintiff, abandoned her husband for the 
time being and left him to his own devices, and the taking 
of a lesser wife might have been expected. And as regards 
the accusation of adultery, the plaintiff, it seems, submitted 
to it and promised her husband to be circumspect in her 
future conduct and she had condoned her husband's behaviour 
in the matter and was ready to return to him. The Court 
did not follow the ruling laid down in Augustin v. Augustin* 
viz., tha t even if a husband prefers a charge of adultery 
against his wife without reasonable and probable cause, and 
wilfully and maliciously, it will not amount to legal cruelty 
entitling the wife to a judicial separation. The Court doubted 
whether a similar rule ought to be applied where the parties 
are Buddhists. In the other ease the parties were Christians.
But iu this case as the wife was the party who put her
self in the wrong to begin with, the Court said it would 
be difficult ' to hold that this would be sufficient to establish 
cruelty.

As has already been noticed, three years’ absence, Desertion, 
with neglect on the part of the husband to provide the 
wife with the means of subsistence, is required to give the 
wife the right of rc marriage. Until the expiration of 
that period the relation of marriage subsists unless, of

1 Ma In, Than V. Maniig Saw * As to what amounts to 
Hln. C iv il lief.N o. 1 J uly 20, 1831: “cruelty” as a  technical term in
Sol. JudgCs, p. 103, English and Buddhist law, see

* Cir. No 36, 1391, U. 13. Chau- Chan-Toon p. 131.
Toon p. 99, 1 1 A ll 371-

: ‘ e°W\ .Ill <SL
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course, it  is put a stop to by some formal act of separation.’
In  Mating Po Mating v. L. 11. R. L  P. Nagaliitgnm 
G/ietig2 it  was discussed whether a husband's abandonment 
of his wife completely for a period of three years puts an 
end, ijm facto  and without any special action, to the matri
monial union ; or, whether such separation merely confers a 
right to claim a divorce and does not of itself constitute a 
divorce without formal steps being taken to give effect to 
the claim. The learned Judicial Commissioner after referring 
to section 17, Chap. V., of the Manugge Bkanmalhat and 
section 291 of the Attathankepa, and some cases reported in 
Selected Judgments and Rulings,® Lower Burma, said :
“ But the precise point which might arise here has not been 
definitely dealt with, though it seems to be implied that the 
union is naturally dissolved at the end of three years. The 
Dhammathals give liberty to take another wife or husband 
at the expiration of three years, and they make no provision 
for any communication with the former husband or wife, 
or for the taking of any formal proceedings for declaring a 
dissolution of the marriage bond. Apparently the severance 
of the connubial tie is deemed to be sufficiently manifested 
by open separation for such a length of time. The actual 
taking of another wife or husband would, of course, make 
the state of affairs clearer and more public, but it does 
not appear to be absolutely necessary that this, or anything 
else, should be done to render the separation a complete 
divorce.”

In Thei/i Pe v. U. PeP the point referred to the Full 
Bench was whether the desertion of the husband by the 
wife or vice versa, for the period specified in the Buddhist 
Law Texts, has the effect of dissolving the marriage tie

1 Dhammathats Book V. paras, * JUauntf K.o,x. Ma Me p, 1 9  ;
14-17 ; 3fating Ko v. Mu, Mr, C ivil Mi Xu, v. Manny Suing p. 28 ; and
Appeal, March 4, 1874, Sel. -Jiulgts. Xga Mice V. Mi Su Ma p. 391.
P- If- > 3 L. B. B. 173 (F . B.j.

* Oil', S o . 53 Cri. 1894. IT. B.
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in the absence of any further and express act of volition 
on the part of either of them. I t  was held that even if the 
actual texts of the Dhammathats supported the propo
sition that marriage is dissolved by mere desertion, it 
must be remembered, in applying the personal law, that 
it is in course of time apt to change by the development 
of customs inconsistent with such law. Further, it is 
(juite conceivable that a husband and a wife may quarrel 
and live apart, each on their own means, without the 
least desire to proceed to the extremity of a divorce, and 
the idea that marriage can he terminated at all, without 
the wish of one or the other of the parties to it, is contrary 
to, and inconsistent with, the fundamental principle of the 
marriage contract. Further, it was held (by the majority) 
that the decision should he based only on the correct inter
pretation of the texts, irrespective of how the Burmese 
community may regard the matter, and such texts have laid 
it down that, at the end of three years of continued desertion 
of a wife by a husband, or at the end of one year’s continued 
desertion by a wife of her husband, the marriage of the 
husband and wife is dissolved without any further and 
express act of volition on the part of either party.

Where a wife leaves her husband's house for the mere 
reason that she no longer wishes to live with him, without 
any fault whatsoever on his part, and remains separate 
for a year unsupported hv him, it was held, that she 
cannot claim a divorce, as no desertion of any kind by 
the husband is proved or asserted.1 Whether the husband 
would in such a case be able to claim a divorce against a 
woman who left him for a year and whom he did not 
support, even though she resisted the divorce, is a matter 
which was left open in that case, though the learned Judi
cial Commissioner observed that “ very probably he would, 
he being the deserted party/' But this was merely obiter 
Meta.

* Ma Thin v, Mauinj JCyaw Ya Cir. No. 20 Civil 1806. IT. B.
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Kan-iM-uHt. A divorce cannot be grant' d merely on the ground 
that the destinies of the husband and wife are not cast 
together H.e., Kun-m a-m t).1

Validity of In order to constitute a valid divorce between Burman
divorce. Buddhists, neither a decree or order of Court, nor a written

agreement executed by both parties in the presence of res
pectable witnesses is essential.® W hen one of the spouse 
is not in a condition to express dissent or consent in the 
matter, it cannot be said that a valid divorce has been 
made. So, where a husband, a short time before his death, 
sent to bis wife, who was at that time out of her mind, a 
paper containing an intimation of divorce, the Court held 
that that did not constitute a valid divorce,3 In determin
ing on the mutual consent which gives validity to a 
divorce the Court has a right to consider whether the con
sent was really free and deliberate.

Division of Where husband and wife both assent to a divorce and no
Shfffecf °n fault is proved, each is entitled to take back property 

brought at the marriage, and to an equal division of the pro
perty that may have been acquired conjointly during 
wedlock.4 A woman having a separate establishment from 
her husband and taking no share in the management of his 
business, and performing the duties of a wife no more 
than by receiving his visits, is not entitled to hold the 
propety acquired by her husband, who carried on business 
in the house of his first wife, as joint property.3 

Actual divi- Actual division of goods is not essential to the validity
sion of goods 0£ divorce. The actual separation of goods is (as very 
not essential. . . , < . ■ >• . ioften is the ease) evidence ot previous divorce and shows

1 m i:  See Mannkyti X II, 3 ; Bel. Judgts. p. 73.
Mining Tu> Miu v. Mail- Utah 19 • Mi Chin Mari v. Mi Tu Mu,
Cal. Kill p. 476 (1892) ; Mi P" Du Civil Appeal No. 20, Sep. 11, 1876. 
v. Mating Shim Dank S.J. 607. The S. J. p. 71.
word Iiqii-ma-mt literally means, 1 Mi Dwc Xaw v. Mating Tu, 
hem fate, ma not «at linked. Sec Civil Appeal. Sep. 3, 1873, S. ,1.
Chan-Toon p. 63, p. H.

* Mi Hum Kgm v Wga Amuj * Mating Kg in v. Mu Sating,
Civil Ref. No. 7, June 11, 1890, Civil Appeal, June 3,1874, S. J. 27
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deliberate intention to terminate the status of husband 
and wife, A divorce may be proved by other evidence of 
intention showing that a termination of the marriage, 
and- not a mere temporary separation, was deliberately 
intended. In  Nya Lon v. Ma Mining,1 the plaintiff was a 
sister of the defendant’s wife who committed suicide five days 
after her divorce from her husband (the defendan t )by mutual 
consent; the divorce having been effected by a written 
document showing their deliberate intentions to divorce.
There being no children of the marriage the plaintiff 
claimed the property of her deceased sister, alleging that 
her sister was in possession of her share after the divorce, but 
that the defendant had seized it wrongfully. The defendant 
answered adm itting the divorce, but averring that the pro
perty had not been divided, and tha t he and his deceased 
wife became re-united three days afterwards as husband and 
wife, and tha t he had, therefore, acted on the principle tha t 
the husband and wife inherit from each other. No re-union 
was proved in this ease. The whole case then turned upon the 
point whether the divorce evidenced by the written agree
ment was valid, notwithstanding the fact lhat the joint 
property had not been divided. The Court found that the 
transaction, viz,, the written agreement to divorce, clearly 
showed th a t the parties intended to put an end to their 
marriage status. Further, there was clear evidence of a 
deliberate selection of particular goods by each as his or her 
share. Actual corporal partition was no more an essential 
than under the Hindu law of partition of an undivided 
family. The transaction m ight be treated as a valid divorce.
Accordingly i t  was held that the sister of the deceased 
woman was entitled to the latter's property.

In  Ma Gyan v. Manny Sn Ifa?  which was a suit by the 
wife for divorce without division of property, i t  was held tha t 
divorce without, and distinct from, division of property

•Civil Appeal No. 75 Novella. 8 Civil Appeal No. 21 May 3, *
26, 1883. S. J, p. 206. 1897.
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was incompatible with Buddhist law and that, therefore, 
there was no cause of action, for when a divorce is sought 
through the intervention of a Court, the suit should be 
framed both for divorce and partition, Otherwise, a 
Court’# decree for bare divorce would leave all the property 
to the party against whom the decree might be made.
But in such a case the suit would be superfluous, as, under 
the Buddhist law, either party to the marriage is at 
liberty to withdraw from the union upon submission to 
the penalty of forfeiture of claims to the substantial assets 
of the conjugal association in favour of the party dis
inclined to the severance of the nuptial bonds, fhere 
would be no cause of action where there was no resistance 
to the exercise of this privilege and the assistance of the 
Court would not be required except in the form of a 
declaration. Where, of course, the party seeking divorce 
wants his or her legitimate share of the joint property, 
the proper form of the suit is both for divorce and 
partition of property together.

Disposal of There are two rules of Buddhist law on the subject of
P r o t o n  a <jjyoj.ee for adultery j one relates to the case of husband
adultery . and wife married from their youth, and the other, to the 

ease of husband and wife where there has been a previous 
marriage by one or both, or a t least by the wife. The 
reason for making sueli a distinction, in the words of 
Burgess J ,, is as follows: fC When a woman has been 
married before, the probability is that she has formed 
relations through giving birth to children or through the 
acquisition of property, which ought to he considered 
when she has entered into a subsequent union which has 
to be dissolved. Although she may be in fault there are 
others besides herself to be considered, and it  would be 
unjust and cruel to make them suffer tor her misconduct.
On the other hand, when the woman has been only once 
married there is nobody to be considered but herself and 
the children, and as the latter are the offspring of the 
husband, it is probably immaterial, so far as they are

_..
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concerned, to which pai'ent the property goes, as they 
would eventually inherit from one or the other. The 
same, mutatis mutandis, would apply in the ease of a 
husband whom the wife was entitled to divorce for mis- 
conduct.” 1 In  Maying Yin Mmng v. Ma So* the parties 
were unmarried before they became husband and wife, but 
they subsequently separated and then re-unitod. There 
seemed to be no precedent on the point. I f  was, however, 
decided on the principle, stated by Burgess J., as above, 
that as neither of the parties, though both were re-married, 
had married a stranger, but had only re-united with each 
other, they must be regarded as still the husband and wife 
of youth. Consequently the first rule applied to them.

In  the judgment in Cir, No. 2d of 1893 it has been 
laid down that the adulterous wife forfeits every thing 
without reservation. This ruling was based on the texts 
in the Abtathanlepa which have been quoted and translated 
in that judgment. This is also supported by passages in 
sections 3 & 43, Chapter X II, of the Manngyc, Reversing the 
judgment of the lower Appellate Court which upheld the 
decree of the Court of first instance holding that the right 
of the husband extended only to joint property and that the 
rule of Buddhist law was penal and not enforceable to 
the extent to which it was penal, the Rangoon Chief Court 
held that the rule applied without restriction and there 
was no obligation on the Courts to import a restriction in 
regard to salutary provision of the sort. The fact that 
there was a child of the marriage to be provided for did 
not properly come into consideration in the case a t all.
The first Court, in this case, granted a decree for di
vorce, but allowed the husband only a portion of the pro
perty claimed on the ground that the wife had the custody 
of a child of the marriage who was six years old, and that

1 Vide Mating Yin Maung v. Toon p. 133.
Ma So C iv il Appeal No. 141, 28 a Civil Appeal No. 141, Sept. 28,
September 1897. U, B, : Chan- 1897, U. B,

43
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in order to enable her to bring up the child she ought to 
retain the portion disallowed. The husband claimed the 
whole of the property which belonged to his wife, and to 
his wife and himself together.

of A. woman who has obtained a divorce by a  decree of propei ty  can- . , ,y
not follow a the Court cannot ;be made to relinquish all her property, 
decreed by ^he forfeiture of property appears to be a punishment for 
com’t  improper desertion, and cannot, therefore, follow a divorce

decreed by the Court.1
Strict proof When a divorce has taken place between husband and
vdlenVe-union wife aml Te-union is set up by the former wife, on the
set up a f te r  death of the former husband, in order to support a claim 
d iv o rc e  11

to his estate, strict proof is required of the renewal of
connubial relations, just as clear proof of marriage in the 
first instance is required, when the question is whether 
the status of wife has been acquired a t all.®

Collusive bn an execution proceeding husband's lands were
avohfattach attached by the judgment-creditor and the wife sued to 
ment of have the attachment removed on the ground that the lands 
property. were her separate ancestral property and that her husband 

and she were divorced. I t  was admitted that under section 3, 
Chapter X II, of the Manngye, upon divorce by mutual con
sent, both husband and wife being noble, each takes clothes 
and ornaments of his or her ran k ; and in the case of property 
acquired by the husband alone or by the wife alone, the 
party who separately acquired it gets two-thirds and the 
other one-third. But where the husband assigned all his 
property to his wife excepting his own personal belong
ings, though the separation was by mutual consent, and 
where the deed of divorce itself showed frivolous nature of 
the proceeding in assigning as the cause for the separation 
the failure of the union to result in any profit to the 
parties and where the divorce was effected on the very day the

1 Man riff Pa Lot v. Mi Po Le, * Mating Lu Gyi v. Ma Nyan 
C ivil Appeal No. 71, Novem, 26, Cir. No. 16, Civil 1895.
1883, S. ,T. p. 212.
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execution was applied for, it was held that the arrange
ment was collusive for the purpose of defeating the 
judgment-creditor. The Court decreed that the husband's 
admitted share of one-third should remain under attach
ment,1

In the absence of special circumstances, it is pre- Presumption 

sumed that the affairs of the people divorcing and to settlement 

re-marrying are settled definitely at the divorce or re- oi’ 
marriage.®

In a suit for a divorce from a Mahomedan husband, Suit for 

brought by a Burmese woman professing the Buddhist Burmese7 
faith, but a t the time of her marriage, simulating against 
conversion to Islam, and married with Mahomedan husband, 

ceremonies, the Mahomedan rule should form the rule 
of decision; and that the Courts cannot grant a divorce in 
such a ease when no fault is established on the husband’s 
side.3

By a custom prevailing among Burmans Jobya-nanlya Jobya- 

is a divorce given by either husband or wife to the other *' 
in order to secure that other’s recovery from serious illness.
In Mating Bah Oh v. Maung San B u f  the husband con
sulted an astrologer about, his wife’s illness on the day 
before she died, and was told by him that he must do 
certain things, among other things, give her a temporary 
divorce. Accordingly he gave his wife a document of 
divorce, telling her that it was only temporary. I t  was 
held that the divorce was a temporary one given, in the 
superstitious belief that it would be for the benefit of the 
wife’s health. The High Court of Calcutta confirmed 
this case on appeal on the 1st March 1894.

1 Maung Tha Dim Aung v. Ma June 20, 1878 S. J. p. 175.
Min Aung, Cir. No. 58, Civil 1893. 3 Kumal Sheriff v. Mi Skive
U. B. See M'a Me v. Maung Yioet, Civil Rcfce. No. 1, May 12,
Gyi, Cir. No. 117 Cri. 1893. U. B. 1875. S. J. p. 49.

* Maung Shtoe Lin v. Mi * 1 Burma L. R, 14.
Nyein Byu, Civil Appeal No. 28,

<SL
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A doption.

Two kinds of adoption prevail among the Human 
Buddhists, viz., Kiltima  and Ditika, A Kittima is a child of 
known parents, adopted formally and publicly, with the 
consent of those parents, and with a promise that the 
adopted child shall inherit as a child of the adoptive parents.
A Ditika is a foundling, whose parents and relatives are 
unknown, casually taken charge of, and adopted out of 
charity.1 The Dhammdthat speaks of “ the sons and 
daughters of another person ’’ as eligible for adoption. In 
this respect the Burman custom of adoption resembles that 
of the Tamils of Jaffna in Ceylon, who adopt boys as 
well as girls. The terms kittima and ditika are evidently 
mispronunciations of the words kriiiaut and duttaka used 
by Hindu jurists, M r. Jardine in speaking of kittima says 
it “bears an Indian nam e; but we know it to be in force 
as a custom here as much as among non-Aryan races or 
communities who attach no religious importance to it....
I t  is probable enough that the Burmans like the Dravi- 
dians of Southern India have been following, perhaps un
consciously, the rales of the Hindu rulers or colonists; and 
indeed I know of no other key to many things in their 
customs as well as their laws.11®

' Menu Kyay, Rook X , s. 81, nixed intention of making them 
anti Book V III, 8. 4. See also the heirs— p. 314 (3rd Ktln.J. 
following :— 1“The sons & daughters There is another class of children 
of another person, w ho shall be mentioned at pp. 314, 315 of 
publicly taken and brought up (in Mcmvgye under the head of the 
order or with the understanding) sixth class of children entitled to 
that they ..should be made children inherit. They are “  children, male 
to inherit— they axe called kittima or female, who have no parents or 
'i.e..notoriously adopted children.” —• whose parents or relations are not 
Dhummathat, Book X , p . 305. known, or whose parents or rela-

“  Children obtained b y  request, tions are known, who have been 
from their parents and adopted casually taken charge of and 
publicly.” —  Ibid p. 311. brought up."—Apatitha or Appa-

The Manuyye Dhammathat des- dita son spoken of in the Wunnana 
cribes kittima children as those s. 84. Mr. Jardine’s Notes V. 29. 
publicly adopted with the recog- 11 V ide Ma Le v. M'a Patih Pin,

n
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No ceremony or written document is required to con
stitute a public adoption. There must be a request from 
parents and a notorious and public taking and bringing 
up in order that, or with the understanding that, the child 
shall inherit.1 As to the requirement of request, where 
the parents of the child to he adopted are dead, it cannot 
be complied with. In this connection it may be noted 
that such request is mentioned at p. 319 of the Manngye 
Dhammathai; but it is not referred to at p. 314 which only 
speaks of the “children of others.”* Though young 
children are no doubt primarily intended, there seems to 
be no limit as to age. Instances of the adoption of elderly 
persons are not rare.8

As openly living together is presumptive proof of 
marriage among Burmans, so the bringing up of a child 
With publicity and supporting him or her for a number of 
years is presumptive proof of adoption, especially where 
the parents are childless and the child is a nephew or a 
niece.*

The duties of an adopted child are similar to those of Duties of an 
a natural child. Separate living may constitute a disquali- 
fication to inheritance by the adopted child, hut the 
question as to what constitutes separate living depends 
upon the circumstances of each particular case.4 An 
adopted child, by marrying and living separately from 
the adoptive parents does not by the mere fact of marriage 
forfeit the rights of inheritance in his or her adoptive 
family. But the burden of proving that he has performed

Decern. 12, 1883 : S. J. p. 225 ; Toon 161.
Chan-Toon p. 255. * Ma, Own v. Ma Gun, Civil

' Ma Gm  v. Ma Gun, Civil Appeal, May 29, 1874: S. J. 25 ;
Appeal, M ay 29, 1874, 1 Lower Maung Aing v. Ma Kin, Cir.
Burma 25 ; Ma Me Gale v. Ma Sa No. 35, Civil 1893 : Ma Oyan v.
Yi 32 I. A  72 (1904) : S.C. 32 Cal. Manny Kywin, Cir. No. 77, Civil
2 i 9 . ’ 1895. U. B.

a Vide Mawigye Dhammathat. s Mating Aing v. Ma Kin, Cir.
1 Manny Aing v. Ma Kin, Cir. No, 35, Civil 1893,

No. 35 C ivil 1893. TJ. B , : Chan-



ki)l <sl
• ■ X ■ . 1 ■.:■ • ,

3 4 2  BUDDHIST CUSTOMS.

the duties necessary to be performed by an adopted 
child will be thrown upon him, and, in the absence 
of such proof, the Courts will disallow his claim to 
inherit. Mere occasional assistance on the part of the 
adopted child is not sufficient to preserve his or her 
right of inheritance.1

A Buddhist can adopt a child, he having a child of 
his own at the time. As far as the Bhammathat goes, it 
shows that there is no objection, as there is amongst 
Hindus, to persons adopting a child whilst they have one 
of their own living.''

The publicly adopted child stands in the same position 
as regards inheritance as the natural child.8 Under section 
27, Chapter X., of the Manngye Bliammatkat, a  Mttima 
adopted son takes the position of a natural son when there 
are no natural children.*

Publicity  and An essential part of adoption is the publicity of the 
sentiafto es- relationship and of the intentions of the adoptive parents 

Mt' w^ ‘ regard to the inheritance to their estate by the 
adoptive child; The Manngye Bhammalhat requires that 
the child should be brought up “ alcyaw asaw thuthi 
thu tin” The English equivalents given in the translation 
(Chapter X, section 26) are “publicly state his intention 
of adopting the child of another person, and shall take
and support the child openly” ........“ being a notoriously
adopted child.”  The reason why the child gets a share 
of the inheritance is that a child so publicly and noto
riously adopted shall not return and share in the inhe
ritance left by his or her own parents.*

1 Nga Min Byaw v. Me Pi, Civil • Ma Gun v. Mu, Gun Civil 
Appeal, May 28, 1873. S. J. p. 8 . Appeal, September 18, 1874 ; g„ J,
See also Maung Po Sein v. Maung p. 23,
In Dun, Civil Appeal No. 44, Sep. * Maung Sa So v. Mi Man, Cir,
8 , 1883. S. J. p. 191 L  B, No. 6 8 , Civil, 1893, U.B

• Ma, Bwin v. Ma Yin, Civil 5 Ma Mein Bale v. Ma Kin 
Appeal No. 6 , Novem. 27, 1879. S J. Cir. No. 61, Civil, 1893 U . B  
P 1°0- Chan-Toon p. 162.
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L et ns consider if wilful separation from adoptive Separation 

parents constitutes an undutifu! conduct on the part of an parents iFuni 
adopted child. Nga Min Gyaw v. Me P i1 is the earliest 
case on the point. I t  laid down that an adopted child who, part of an 

on marriage, separated himself from his adoptive parents adoPted cbl!d- 
should be presumed to relinquish the strict performance of 
the necessary duties, and the Court would require him to 
prove strictly the performance of those duties before 
allowing him any share in the inheritance, when there 
were natural children or their issue living with the 
adoptive parents. The necessary duties were stated as 
follows : “ If  there is anything to be done on behalf 
of the parents, the child must leave his own work and 
perform it. The child must minister to the parent in 
sickness ; the child must bury the parent, and pay 
certain ceremonial offerings.”  In  this case the adopted 
child (a girl) rendered occasional assistance to her 
adoptive parents after her marriage, hut it was held that 
the occasional assistance did not approach the required 
standard.

In  Maung Po Sern v. Maung In Dun* the question 
was whether an adopted son who, for many years, has 
lived apart from his adoptive father has been guilty 
of such negligent and undutiful conduct as to disentitle 
him to inherit. I t  would seem that mere separate liv
ing does not of itself constitute a  disqualification, though 
the fact, if proved, will shift the burden on the adopted 
child to prove that he was not negligent to his adop
tive father. Where it was proved that the father on his 
death acknowledged the adopted person as his son and that 
he (the adopted son) had afterwards, without dispute, 
performed the funeral ceremony, the latter was said to have 
discharged the burden rightly.

* 8 . J .  p. 8 L .  B , C hak-T oon  4 C iv il  A ppeal N o . 44, Sep tem . 

p. 146. 8 , 1883, S. J .  p . 191.
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In  Mating Aing v. Ma Kin1 it was la d down that 
separate living may constitute a disqualification to  inheri
tance by the adopted child, but tha t the question as to what 
constitutes separate living depends upon the circumstances 
of each case. I t  was suggested, in this case, that the 
possible reason for disqualification might be that the 
separate living on the part of the adopted child might 
indicate a severance of the tie of adoption.

Where an adopted daughter married and lived in a 
different house from her adoptive father, but the resi
dences were close together and there was no interruption 
of filial relations, it was held that the continuance of the 
adoptive state must be presumed.*

In  a later case all the above cases were considered 
and the learned Judge observed :—-“Nothing has been 
advanced in argument to show that the above rulings, 
which, in their main principles seem to me identical, 
require modification. The plain rule of law is that 
a Keiktima (i. e., adopted) son living apart from his 
adoptive parents loses his claim to inherit their estate.*
But this rule is to be construed with due regard to the 
circumstances of each case ; and if it is shown that, 
though living separately, the adopted son maintained the 
tie of relationship with his adoptive parents, he will not 
be excluded from the inheritance. The burden of proving 
that the ease is an exception to the strict rule and that 
the tie of relationship was maintained lies on the adopted 
son/-’ In  the present case it was held that the adopted 
son failed to maintain filial relations with his adoptive 
mother up to the time of her death. So he was excluded 
from the inheritance.8

Cir. No. 35 Civil, 1893. U. B, * Mamg Shwe rJhwe v. Mu
* Ma Gyan v. Mating Kywin Saint/ Civil Second Appeal No.

C ir. No. 7 7  Civil, 1895, U. B. 16, March 15, 1899. Chan-Toon
* Attatlumkepa, section 178, -p. 108.
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The natural parents of an adopted child have generally Natural 
no right to reclaim it from its adoptive parents so long to*reclaim’1̂  
as the child desires to remain with them. But if the child t,ieil' clli,fl

• jjj
consents to return to its own parents, it should be restored adoption, 

to them, In such cases, the adoptive parents are entitled 
to recover from the natural parents compensation for 
the expenses they incurred in bringing up the child.
Where the adoptive parents refuse to maintain their 
adoptive child, they cannot claim from the natural 
parents any expenses incurred by them in bringing up the 
child.1

I nheritance .

Unlike the Hindu wife, the Buddhist wife is considered A Buddhist 
practically on an equality with her husband, and she trener- iu
ally takes an equal part m the management of the family her husband, 
affairs. Consequently she has for the most part an interest 
equal to her husband’s in the family property, and when 
the husband dies this interest is carefully protected by the 
law of inheritance/'

“ The first principle of mutual right of inheritance 
of husband and wife,"  says Jardine J., “ resembles that 
of joint property of husband and wife, which idea Sand- 
ford J., in the case of Mamg Kyin  v. Ma Sating* says, must 
have arisen from the fact of the husband and wife living 
together and managing their concerns together, . . . . .
The Buddhist law presumes, from the close intimacy 
existing between husband and wife, that whatever 
profits they make are the results of their joint care and 
th rift.'H This principle is well illustrated in section 7,
Dhammathat, where the sons of different wives are dealt 
with in the following way :— “ I f  the father had property

1 See Maim Kyay, Book VIII, i.  tative of Ma Thin deceased original
* Clian-Toon p .$ # I  Plaintiff.) v. Ma Min Dwe, Civil
3 I Sel. Judgts. p . 27. Appeal No. 17, J u ly  30, 1882. S.
* Manny Shoe Kg on (represen- J. p. 13, L B.

44

I P  <SL



| f ) |
! V^a*----< /̂ ■ : '. '' ■■':'

846 BUDDHIST CUSTOMS.

ah the time of his marriage, ancl the second wife none, 
and if none has been acquired during their marriage, let the 
property be divided into four shares : let the son of the 
first marriage have three, and the s m of the second one 
share. If the father had no property, and the second 

j wife had, let the son of the first marriage have one share
and the son of the second three.’’ This rale emphasizes 
the joint interest a husband and a wife have in the 
results of their mutual efforts in managing a business.
The first wife’s children participate only in the profits 
made during the period of coverture of their mother; 
and the children of the second wife share amono-O
themselves the profits which accrued since their mother’s 
marriage.

Janline J., has further observed :— “ These two prin
ciples must be borne in mini, in adjudicating the ease 
according to the spirit of the Buddhist law: the wife is 
entitled to some share because, while she lives with her 
husband, she has a joint interest in all the household 
concerns; and although the property may have descended 
from the husband’s ancestor, it might be wasted or become 
profitless if the wife did not do her share in taking cave 
of it. But at the same time the surviving husband or wife 
is jealously excluded from complete appropriation of what 
property came direct to one or other, from his or her own 
family ; such property is not to be diverted in its entirety 
from the whole-blood to the half-blood or to the step-parent’s 
own family, who are not even blood relations.

“ These rules are both observed in the decision of the 
Dhammathat between a daughter and a step-father of some 
property inherited by the mother from her ancestors during 
the coverture. The step-father gets half because of his 
position and duty as husband and partner of deceased; 
the daughter gets the other half because the property came 
from her mother’s family.” 1

1 Ib id ,  See C han-Toon p, 197.

: __
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There is a rule, mentioned by Mr. Qillbanks, which H u sb an d  an d  

says that husband and wife inherit from each other. But J .^ nt 
this conjugal right is expressly limited in section 8 of the other.
D h a m m a th a tIn U. Gnna v. U. Kyaw Gating,a the 
learned Judge said:—“ The property which is acquired 
together by husband and wife during coverture belongs, 
according to Buddhist law, to each equally, and there is 
joint possession, hut it seems to be held on the principle 
of a tenancy in common and not on that of a joint 
tenancy. I t  is not only enjoyed equally, hut each is en
titled to a half of the principal, and can take that half 
in the event of a divorce.* There is nothing in Buddhist 
law corresponding with the Hindu law according to the 
Mitakshara school, where, when one of the co-parceners 
drops out on death, he leaves absolutely nothing behind 
him, his interest in the joint estate .merely swelling the 
interest of the co-parceners who outlive him. There seems 
to be no mention of survivorship iu the Buddhist JJ/uun- 
mathats. Inheritance is spoken of throughout. If sur
vivorship were the acknowledged principle, only the heirs 
of the survivor would have a claim on the survivor's death 
iu his turn, but section 32, X, Manugye't gives a share 
to the parents of the husband or wife who died first. I t  
is only where there is no issue, that the husband or wife 
takes completely from the other on death. When there are 
children, their right of inheritance is recognized, as in 
sections 2, 3, I, 5, 8, 10, 11 and 12 of the tenth Chapter of 
Manugye. These provisions show that the deceased is 
considered to have left property behind, which is inconsis
tent with the theory of absorption of everything by 1

1 See 8, 8, p . 278 a n d  ». 60, p. b a c k  p ro p e rty  b ro u g h t a t  m arriag e ,
801 Dhammathat, un it to  an equal diri/tion nf the pro-

* C ir. N o 92 C ivil 1895. U. B. p etty  that nun/ hare been acquired
A gabeg’s 2 B u rm a  I;. K. 50. conjointly during marriage. See 
C han-T oon  p. 115. Mi D m  .Yam v. Mating To,

•  W here  h u sb a n d  am i wife bo th  C iv il A ppeal S e p tem . 3, 1873, S, J .  
a s se n t to  divorce a n d  no  fa u lt  is p . I t.
p roved, each is e n ti t le d  to  tak e
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survivorship. When there is no issue, the position no 
doubt resembles that of survivorship, but it is also con
sistent with that of succession, and on the considerations 
set out above, it may reasonably be held that husband and 
wife, under Buddhist law, always takes from each other 
by succession and not by survivorship.”1 

Husband's A Burmese husband cannot sell or alienate the joint
jo in t  p ro -SC property of himself and his wife without her consent or
petty. against her will.3 The property jointly owned by a Bud

dhist husband and wife should ordinarily be deemed to be 
in the possession of the former.8 While it is the common 
practice for a Buddhist husband alone to execute deeds of 
transfer of the joint property of himself and his wife ; 
a sale by the wife alone of such property, provided that 
she has her husband's consent to such, sale, is valid as a
sale by the husband.* The Burmese law recognizes the
husband as lord of his household. The wife cannot retain 
possession of joint property in opposition to her husband.
So long as marriage subsists the Courts cannot decree an 
absolute dominion over it to either husband or wife; but 
the husband rather than the wife, is entitled to retain 
possession of it in trust for both,4 5 * *

Second wife’s On the death of the husband a second wife lias a right 
rig lt- to share with a first wife in the property of the husband,

although some of it had been acquired since the second 
marriage. Her share in the joint property of the first 
marriage will be one-fourth, as compared to three-fourths 
falling to the share of the first wife.5

4 See a lso  Ala .V/no /m  v .  Ma C h e t t y , Second A p p e a l No, 69,
T h a t  Pun, Second A ppeal No. 7, J u n e  30, 1893, P. J ,  L . B . p . 37.
A pril f». 1897. . P. J ,  U  li. p. 3-1 ‘ Mutiny Kit v. Ma Me C ivil
w hich  fo llow ed th is  case. A ppeal, March i ,  1874, K g  a Kan

Ma Thu v. Ma Jin Second  A p- Za v. Ml Lp, C ivil A p p e a l N o. 114,
peal N o. 16 Feby , 26, 1891. S. J .  N ovem . 22, 1882. S. J  p . 126. 
p. 578. » 8 Mi Ka v. Muting That, Civil

* Mining On Sin y. Ma 0 Kut, A ppeal, F e b y . 24, 1873 : S . J .  p.
C ir, N o. 80, c iv il 1891. U .li. 6 L. B.

* Ma ting Tun Myut v. Jin man

! / i S &  ‘ eQ|̂ X  • ■'
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A husband or a wife cannot inherit from each other F e u d a l r ig h t  

rights of a feudal or official character, nor impartible property. ° 
immoveable property the succession to which is governed 
by special rules.1

A wife who is unfaithful to her husband forfeits U n fa ith fu l  

whatever rights she had to the property of her husband 1MfCv 
at his death, although there may have been no formal 
divorce.8

The question as to whether, under the Burmese law, w h e th e r  a  

a woman becoming a nun renounces her property and dies !l,rm';se, 
a civil death arose m Mi Min Din v. Mi Hie? and it was r ig h t  to pro- 

held that a mm does not occupy a position analogous to earn in g  a  Me* 

that of a monk. The Methila nuns especially undergo no th i la  nun. 
ceremony of ordination as nuns, but are simply lay 
devotees corresponding to religious laymen. Consequently 
there is nothing in the Buddhist law to support the 
proposition that a woman loses her rights to the property 
held by her, by reason of her having joined the order of 
Methila nuns.

The Buddhist law is opposed to the ascent of inheri- W h e n  in* 
lance,* but when it cannot go by descent the inheritance b y  aseem f°CS 
is allowed to ascend, first to "the father and mother, and, 
failing them, to the first collateral line, and, in the absence 
of heirs in that degree, to the grand-father and grand
mother, and, after them, to the next line of collaterals.5 
In Mating Since Bo v. Mating Pt/a, the learned Judge said :
“There is no definite rule preferring uncles and aunts to 
grand-parents. The texts are not unanimous. But there 
is abundant weight of authority for the preference of 
parents to brothers and sisters, there is good authority

Mi Lati v. Mining fihtcc 4 Chit Kytyn v, Manny Pyc 
lotting, Oil-, No. 64, C iv il 18911. C ir- N o. 75 of 1895. T h is  case

l-r- !!- w as fo llow ed in  Ma Sa Btoin v.
1 Mating Toll v. Mil. Kin C ir, .1fa  Thi, C ivil A p p e a l N o. 122,

N o. 24 Civil, 1899. U. B. July 20, 1898 U. B .; and in Mating
8 U. B. il. (1905). Phwe lin, v Mutiny Pyu, Second
‘ Sen Mann Kyay, X . us. 1, A p p e a l No. 327. F e ljy  27 1899 

18,19. i,
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for the preferanee of grand-parents to uncles and aunts, 
which would be in accordance with the same principle.
There is a definite rule in Mmm Kyay X, 19, by which 
grand-parents exclude uncles and aunts, and there is no 
text which explicitly states the contrary ru le /'1 

'inWreri^n̂  ^'Iie rule of division of property as between the sur
viving husband or wife and their children is tha t the former 
takes the dwelling-house and three-fourths of the estate, 
and the eldest son the remaining one-fourth. According to 
Mr, Sparle’s Code (section 68) this one-fourth share “ the 

E  children divide equally among themselves/'* The matter
was fully threshed out in Mi Sanity v. Mi Run, s by 
Jardiue J.. At the hearing of the appeal the learned Judge 
appointed two Burmese assessors of great experience and 
one of them made a study of the Dhammalhats. These two 
assessors were of opinion that they never heard of the younger 
children sharing in the one quarter share given to the 
eldest son, or of his share being chargeable with the 
maintenance of the younger children. They said that 
where the DZammabhat awarded an eldest son a quarter 
share he took it absolutely and was not entitled afterwards 
to share with the other brothers and sisters in the other 
three quarters on the death of the surviving parent.

There is no doubt that the position of the eldest sou, 
the (inraiha tkagyi as he is called, is superior to that of the 
others. Among the Hindus, either in the Punjab or in 
Bengal, by custom, the eldest son is accorded an extra

1 Second Appeal No 327 Feby,27, Dhummathutv p. 151); Wagam  
1899 : P . J .L .B .  521. Chan-Toon p. s. 2 (do. p. 1 4 2 ) ;  Aloha Yicehcihini 
479. See also Mi Sa/i I t  In Mr; v. ss. 1, 2 (do. p. 145) ; Mamxara 
Kya Tun, Second Appeal No. 90 S h tven ty in , (do. p. 113). The 
Novem. 12, 1894, 1’. J. I,. B. daughters appear to have a claim
•p. 116. upon the mother’s share for main-

* There are authorities in sup- tenonee. (See Aiming Jllahtg v. 
port of the division of one-fourth Aiming Tka Kit. Do, March 12, 
among the eldest son and; his 1894. !:\ J. L, B, p„ 65.) 
brothers. M am m a  I i/ima, s. 2 ’  Civil Appeal No. 611. Nov, 11,
(Perciro’s Collection of portions of 1882, 8, J. p, 115.
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share of the paternal property. In  section 8.1, Book X., of 
the Mann Kyay it is said that the uuratha only has a perfect 
right to property of his parents. Other children cannot 
demand property from the surviving parent on the ground 
that the deceased parent had promised it. Under section 50, 
the auratha has the first choice. During the life of 
parents, the children have some rights of user, at least- 
while they live with the parents, but without the parents' 
consent they cannot waste or give away the property.

The Mann Kyay1 awards, on the death of the father, one 
quarter to the eldest son and three quarters to the mother 
with the younger daughters ; and, on the death of the 
mother, one quarter to the daughter and three quarters to 
the father. In section 13, the rule is laid down for partition 
when both parents are dead, leaving only daughters ; and 
in section 14, when only sons are left and when both sons 
and daughters are left. But there is no rule either in the 
Mann Kyay or any other Dhammat/iat, allowing any but 
an eldest son or eldest daughter to claim a share until both 
parents are dead.

I t  was accordingly found in the above ease that younger 
daughters are not entitled to sue the mother for a share 
of the property on the death of the father, but must wait 
until the mother is dead also before they can claim their 
shares.* In Ma On v. Ko Shtve 0 s i t  was held tha t on the 
death of one of the parents the eldest son or daughter 
may claim his or her share, and the remainder of the 
property vests in the surviving parent for himself or herself 
and the remaining children.

On the death of Buddhist parents who have, during their 
life-time, divided the bulk of their property, hut have reserved 1 * 3

1 Secs. 3 and 5, Book X 1880. S. J . p. 378. See also Mining
* This case was followed in Po Stmng v. Ma Kg we Sv, Cir.

Mating Po Lat v, M l Po Ze. No. 63 Civil, 1803 : and Maimg
Civil Appeal No. 71, Novcm. Tltav v. Ma Min I)oJ>, Cir. No. 39.■_ -
2ft, 1883 : S. J. 212. Civil 1895, IT, B.

3 Civil fief. No. 1, April 7,

*
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a share for their own support, that share should be divided 
among the children according to the ordinary rules of suc
cession.1

Where there is a son competent to assume the parental 
duty, an eldest daughter by a second wife cannot claim 
a share in her deceased father’s estate during the life-time 
of her mother.*

Between The Mann Kyay, Book X, section 18, says:—<cIf, after
S e r f 8 and the heirs have received their share and established themselves 

separately, one shall die without leaving direct heirs, let 
the property not ascend to the elder brothers or sisters; let 
the younger brothers or sisters only of the deceased share 
it."  The principle of this section is that property in the 
possession of a brother shall not ascend to his elder brothers 
or sisters, but shall go to the younger brothers and sisters.
A property according to the principle of Buddhist law shall 
not ascend except where there are no other relations.*

Widow and Where a father on the death of his wife marries again
children .of and tlies leaving no issue by the second wife, the child or
marriage. children of the first marriage take one-eighth of the joint

property during the second marriage and the widow 
seven-eighths.*

Widow’s A special Court, after a full consideration of various
estate. authorities, came to the conclusion that a Burmese Buddhist

widow has not an absolute interest in the whole of the 
family property on the death of the husband, but that she 
has an absolute right in respect of her own share and a life- 
interest in the remainder, and that she has not the right of 
absolute disposal of the remainder, hut only a power of 
sale in case of necessity,8 In Nga Shoe Vo v. M i San

1 Ko-Ti v. Ma J>ut, Appeal No. L.B.
113, 1883. 8 . J. p. 170, L.B. * Mi So v. Mi Jlm at Tha, Civ.

■> Ma Me- v. Mu Myi-t, Second Ref. No. 4, 1883. S. J. p. 177. Nga 
Appeal No. 123, Oct. 20, 1893 P, J. Po TkU v. Mi'Thaim, Civil Appeal,
P. b . p. 48. Oct;. 24, 1873. S.,7. p. 18. L.B.

* SeeUtt A Pruzan v. Mi C'hu- * Ma On v. Ko Since 0, Civil 
mra. Oct. 23,1874. S .1. p. 37, Ref.No, 1, April7,1886. 3 J . p. 378.

f(Sj <$L
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Dj/tt,1 it was held that children have rights in their deceased 
father’s property as well as the widow. She may use it for 
necessary subsistence but ought not, except for their benefit, 
to dispose of it otherwise. In ease of sale by her the burden 
of proving necessity for the sale would rest on the purchaser.
In  Manny Hiding v. Mauncj Tha Ka Do* it  was ruled 
that a widow has absolute power of disposal over one-half 
of the joint property of herself and her deceased husband.
On the death of a father leaving a widow with an auratha 
son and no other children, the widow has an absolute right 
of disposal over her share of three-fourths of the estate.’
While a  widowed mother is alive the children are not 
entitled to claim partition of inheritance, When the mother 
attempts to alienate the estate improperly they may possibly 
be entitled to sue to restrain her from parting* with it.4 

As to the division of property on divorce, see Divorce.

An adopted child ordinarily forfeits all claim to a share Adopted 
of inheritance to the estate of his natural parents.* By 
marrying and living separately from his adoptive parents 
he does not, by the mere fact of marriage, forfeit his 
rights of inheritance in bis adoptive family. But the 
burden of proving that he has performed the duties 
necessary to be performed by an adopted child will be 
thrown upon him, and in the absence of Such proof the 
Courts will disallow his claim to inherit. Mere occasional 
assistance on the part of the adopted child is not sufficient 
to preserve his rights of inheritance.6 The second wife is

See also M i Sunny v. M i X int ihankepa  155. Manihg Set So v.
Civil Appeal No. 54, Nov. 11, M i M att, Cir. No. 68, 193, U. B.
1882. S. J. p. 115 L. B. Chan- * Maung H um  v. M a Min Dole,
Toon p, 202 for opinions of the two Cir, No. 39, 1895, U, B. 
assessors appointed by Jardine J. * Vide M am tgye, Chap. X, S. 20.

‘ Civil Appeal No. lfifl, Sep. 30. M anny P an  v. M a Ih u ji Civil 
1881. S. J. p. 108, L. B. Appeal No. 109, Nov. 3, 1897.

* Civil Second Appeal No. 210, « N ga M in O y a w  v. Me P i,
March 12, 1894, P. J . L. B. p. Go. Civil Appeal, May 28, 1873, S. J,

* Manxujye X. ss, 3, 5, 7 ; A it a- p. 8,
45
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entitled to share with an adopted child in the estate of 
the deceased husband, although all the property was 
acquired prior to her marriage.1 Where after separation 
from his adopted brothers and his sisters, an adopted son 
lives with his adoptive mother, such mother succeeds to 
his property on his death to the exclusion of his adopted 
brothers and sisters.4 Adoptive parents stand in the same 
position as natural parents and have the same rights so long 
as the relationship constituted by adoption subsists; parents 
are also entitled to inherit in the absence of direct descen - 
Hants-.1

Shares of In M a Gyan  v. Mating K y m n *  it was held that
adopted and though the texts in the D^emmalhala.are conflicting, the
natural » ,
children. preponderance is in favour of that m M am g ye  X, 26, and

of the equitable interpretation that the adoptive child
takes its place in the family jnst as a naturally horn child
would do, and that its rights of inheritance depend upon
such position in the same way as if it wore a natural child.
The Manngye grants the adopted child the same share
as the natural child would have in the same position, and
it i.s the practice of the Courts to follow the Manngye
W m n m a tha t  where possible. I t  has, in fact, been the practice
of the Courts, both in Upper and in Lower Burma, to
treat the kittima adopted child generally as tilling the same
position as the natural born child.

The AMathankepa in sections 172 to 179 discusses the 
respective claims of the A pa litha , K ittim a , and duratha  sons.
The apalitha  son seems to be the same as the adopted son 
spoken of in section 25, Yol. X of the Manngye. Sections 
86 and 27 deal with the kittim a  son. The name kittim a  

is not employed in section 25,8

1 Ma (fun, v. Ma (tun, Civil Ap- tlining, May 18, 1898. U. B.
. '  peal, Septum. 18, 1874 : 8 . J p 23, 4 C ir . No. 77 Civil, 1895, U. R.

* Mi ban Ilia Mr v. Kya Tun, * .See Mcrung Aing v. Ma Kin,
Nov. 12, 1894 : !'. J. L. B. p. 116. Cir. No. 35. Civil, 1893, U.B Chan-

• Ma D«k v. Mining jYijwi- Toon p. 162,
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The cliildem of a divorced wife are not entitled to any Child «f a
share in the property of their deceased father acquired after d,VOTce<1 Wlt0‘
his marriage with a second or third wife, unless they have 
continued after their mother's divorce to live and to plan
and work with their father.1 Where a husband and wife
were divorced by mutual consent and the young daughter 
remained till her father’s death in the house of her mother 
and her mother's second husband, and did not renew filial 
relationship with her own father, and where there was no 
special contract to a contrary effect at the time of the 
divorce, the daughter is not entitled to a share of the 
joint property acquired by the father and the second 
wife.*

The mere fact of a divorce having taken place between 
the parents, by mutual consent, with equal division of 
the parent's joint property, accompanied by the fact that 
the son by the first marriage has, during his minority, 
lived with his divorced mother, does not divest the son of 
his ordinary legal right of inheritance under Buddhist 
law expressed in the ordinary rule that, “on the death of 
the father who has married two wives in succession, the 
child of the first marriage is entitled to one-eighth share 
in property acquired during the continuance of the second 
marriage,” as propounded by Sandfoix! J . C., in Ngd 
Po TMt v. M i Thing? The relationship of husband and 
wife ends when the parents become divorced, but ilic 
relationship of father and son does not end because of that 
divorce. There is no general and equitable principle to 
show why a divorce of the parents should deprive the son 
of his right of inheritance under the ordinary rule of 
inheritance, as between a father who has married again and 
the son by the first marriage.4 In Ma Pow v. Mating Po

1 M a  Skive ire v, N ij it ,  L a > n s 8 B, S. J. IS.
Octo, 29, 1884 : S. J. p, 296. 4 Sec Mauutj Ba Kyit v. Met Zan

1  Mi Thailt v. Mi Tit, Sep, 0, Byu, Novem. 23, 1826 P, J. L . B.
1883 : S. J, p, 18. p. 290, Chan-Toon pp. 283-286.

‘ Goi ^ N .

. /  . . . . .  V . ...............  ■ ...................



I I I  <SL
356 BUDDHIST CUSTOMS.

Chan/  it was ruled that daughters of a di vorced wife, who 
live with their mother and do not maintain filial relations 
with their father, hut live entirely separate from him, are not 
entitled to a share in his estate when there has been a 
division of property at time of divorce.®

Illegitimate I t  is very probable that, among the Burman Buddhists,
au exception is made in the case of an illegitimate child 
when there is no legitimate descendant, in order to prevent 
the inheritance from ascending or the succession from failing- 
altogether. Regular heirs always exclude illegitimate 
ones. The illegitimate child cannot inherit except when there 
are no legitimate children of the deceased father.3 11 As 
regards the prohibition of certain children from inheriting, 
if there be no good children let the bad inherit, even if 
the child have been begotten by chance intercourse of its 
parents; if there he no good (legitimate) children, let the 
bad (illegitimate) one according to the law laid down above 
receive the property and bear the d e b t s , I n  Ma he  v. Ma 
Paid Phi * it  was held tha t when the deceased left legiti
mate children, his daughter by a damsel, not recognized 
as a concubine, could not share in the property. In  this 
ease Jardine J., has elaborately dealt with the various 
kind of wives and their children with respect to their 
rights to inheritance. In  Mating Pyu v. Ma Chit* the 
question was the status of a child born of parents whose 
union was imperfect in its inception but subsequently regular 
by marriage, and publicly living together. Here the 
marriage was at first not made with the consent of the 
parents of the bridegroom. The man eloped with the 
woman and disappeared for some time, Subsequently the

1 Civil Appeal. No. 1(56, Oct. 10, 12, 1883. Mining Pgn v. Ma Chit
1898, U. B. Oil-. No. 75, Civil, 1893 U.B.

* See also Mti $ein Xyo v. Ma * Mann Kyay p. 307 : Maungye
Kym, Cir.-No. I I, 1894, U. B. Chap. X . 3 Edn, pp 314. 315, 319.

* Xga Kti Yin v. Ma Gyi, Sep. 1 Appeal No. 91 Deember 12,
3, 1873. S. J. p. 15. L. B. Ma Lc v. 1883.
Mn Pauli Phi, appeal No. 91, Dec. 6 Cir. No. 75, 1893, U.B.
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man returned and lived near his parents with the woman 
as man and wife. I t  was held that imperfection of birth  
is not cured by subsequent regular union of parents, and 
that illegitimate grand-children are excluded from inherit
ance of grand-parents when the latter have left legitimate 
children surviving them.

The passage in M am  Kgag, Book X, paragraph 63, lays Inheritance 
down that “ if any person being sick shall be assisted by IwingassM- 
another who is not related to him and dying in the hands of ant‘c 111 f ck'•j 7 HGSS JllKt
the person he shall bury h im ; let him take all the pro- performing
perty in the possession of the deceased; his parents, !unclidnU;H
children or relatives shall have no share.’’ This rule, in
the opinion of Sandfprd J ., “might be productive of the
highest inconvenience and injustice.’’ And there cannot
be any doubt about it. For instance, where a man
dies in a foreign country or in a distant place having
none of lhs children or relatives with him, and the villager
treats him and performs his funeral ceremonies, it would
be absurd for the villager to claim, the righ t of inheritance
to the deceased's property. Or for instance, if a man dies in
a village, and his children and relatives are too poor to
pay the funeral expenses and somebody else pays them,
the latter cannot claim the whole property of the deceased;
all that he is entitled to are the expenses of funeral
ceremonies &c., actually incurred by him. I t  was accordingly
held that, only when actual neglect or desertion is shown
on the part of those who would otherwise be entitled to
inherit, is the person who assists in sickness and buries
in death entitled to exclude the heirs from the inheritance.’
A hired attendant who attends members of a family 
during their sickness and buries them with means derived 
from the family estate does not thereby acquire a right to 
inheritance in tha t estate.4

1 Ntja Sait Yun v. Sga Mflit Ckit:Tw, A ppeal K o . 67, Oct. 20,
Thin, Civil Appeal, Peby. 27,1873. 1808, followed Mig'tt Sun Yun x,
S , J. p. 10 .1,. B. Xg«. Mpit Tkiit. S . J. p. 40.

a Mav.nrj Shwc- Yu v. Muting
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W ill.

The Buddhist in practice lias no testamentary power 
which can prevail against the established rules of inhe
ritance.1 The question whether the Will as known to 
the English law has any place in the Buddhist law was 
discussed in the course of an argument in a certain case 
before Sandford J., and the conclusion to which the 
discussion led was that "the idea of a Will to take 
effect after death upon property not actually passing into 

| < the possession of the legatee was foreign to Buddhist
law, and that no YV ill can cause the devolution of property 
contrary to the law of inheritance/' The learned Judge, 
however, observed that this point was not actually raised in 
the reference by the Deputy Commissioner to the Court, 
nor was it raised by the applicant in his petition fo ra  
let ere nee to tnat Court. “I think it better, therefore, not to 
pronounce any definite decision upon it,”  said the learned
Judge, "although I  am inclined to think that the conclusion 
above stated is sound.'''1

1 he Cotut ol the Chief Commissioner, in  considering 
the question of the validity of Wills made by Burmese 
Buddhists in several proceedings, observed: "No Will
by a Burmese Buddhist having heirs, which disposes of 
piopeity moveable or immoveable, contrary to the Burmese 
Buddhist law of inheritance, should be adm itted as valid.
There may possibly he some family customs in some 
remote part of the  province which the Chief Commis
sioner is unacquainted with, where this rule would not 
apply. In that case, of course, there would be an excep
tion ; and it appears probable th a t in some cases, as for 
cruelty, or for a blow, a father or mother may legally 
disinherit an heir ; but as a general rule, and without some 
special act of the Legislature, the Courts are bound to

' M a  G VaH  M  M i W ' i g  K ' j w t e ,  T h i n ,  Keby. 27, 1875. 8  ,J p 4 S 
C ir. No. 77, 1895 V, 15. L, li.

* •%« Sait Tun v .  Ntjn My'ap
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decide questions of inheritance between Burmese Buddhists 
solely by the law of Burmese Buddhists, or by well- 
ascertained custom / ' 1

In  31a Bwiu v. 31a Yin*  a special Court composed 
of two Judges, has ruled that a Buddhist cannot dispose 
o f Ms property by W ill. In the course of his judgment 
one of the learned Judges, afte r referring to several 
authorities regarding the origin of testamentary power of 
a person, observed as follows :—

“ In  considering therefore the question of whether a 
Buddhist can dispose of his property by W ill, I start 
with this principle, tha t the power making a  testamentary 
alienation of property is not a natural rig h t possessed 
by owners of property, but is a creation of the Legislature, 
and that if the law does not confer th a t right on 
owners of property, they cannot exercise it. Especially when 
the law declares who shall be a  man's heirs and in what 
order they are to inherit, the power of alienation during 
life-time cannot enable the owner of property to defeat 
the legal claims of his heir by testamentary disposition. 
While the heir has an indisputable legal title, the claim
an t under the W ill has nothing to rely oil but an in
choate gift, or rather, a promise to give on the happening 
of a certain event, which event has not only rendered 
the giving impossible by the death of the intended donor, 
bu t has also transmrred to the heir the property proposed 
to be given. Now the Buddhist law, while i t  provides for 
the succession to property and gives rules for inheritance, 
says nothing about testam entary alienation. We are 
therefore nearly in  the same position as the Indian Courts 
were when the question of the validity of a Hindu Will 
first had to be decided. The Buddhist law on the death

1 Order of the Chief Commit- Appeal No. 1887, decider! Feby, 
sioner of British Burm a (Civil 12, 1880:8. J . p. 120,
Side). February 11 I860. Cited “ Civil Appeal No. 8, 1878, de
in a footnote of the Judgm ent in < idcd .January 10, 1880; S, J. p, 
Mtnnnj Mr, v. Sit Kin Ntju, Civil 05 p, ){,

' • C O ^ X  ;
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of a person distributes his estate among certain persons in 
certain fixed shares, and, like the Hindu law, it nowhere 
gives the owner of property the power to disappoint 
the heirs by disposing of his property by Will. I  there
fore hold that, unless it can be shown tha t the power 
of testamentary alienation had been enjoyed and recog
nized for so long as to become an established usage, and 
a part of Buddhist law, the Will of a Buddhist cannot be 
maintained.

“Now as to the question of usage we have had further 
enquiry made and the result is that, though there can 
be no doubt that Buddhists have for some years been 
disposing of their property by Will, yet there is no evi
dence of such long established usage as would justify 
the conclusion that the power of testamentary alienation 
has become a recognized part of Buddhist law.

“The earliest Will of which probate was granted is of 
the year 1864, and the only case1 whieh has been discovered 
in which the question was authoritatively decided by a 
superior Court was one decided a few years ago before 
the Judicial Commissioner, in which he held that a 
Buddhist could not dispose of his property by W ill; and 
in so doing concurred in the opinion expressed by the 
Judge of the Court of first instance and the Buddhist 
assessors who sat with him.

“There was also another case3 in 1875 in whieh the 
Judicial Commissioner expressed an opinion that no Buddhist 
Will can cause the devolution of property contrary to the 
law of inheritance. The question, therefore, of the validity 
of a Buddhist Will has only recently come before the 
Courts and there is no evidence of long established usage.
I t  follows, therefore, that the right to make a testamentary 
disposition of property has not become by usage a part

1 i ) l a  mix. M u  M w , C iv il. Ap- * N iju  San Tun v. N g a  U y a t  
peal No, 28, June 26, 1875 B. Thin. S. J. p. 46 Civil Appeal,
L , B. p. 70, F eby, 27, 1875.

' 'Goi x  '
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of Buddhist law and as Buddhist law docs not confer that 
right, I am of opinion that a Barman Buddhist cannot 
exercise it;

“ The argument that the Buddhist law docs not prohi
bit testamentary alienation, and that, therefore, property 
can be so disposed of, 1 have, I think, sufficiently answered 
already in the words of Mr. Justice Markby, and in the 
views which I. take of the basis of the testamentary right, 
and which $ think is supported by the best authority, a 
mere non-prohibition is of no avail. There is no natural 
right of testamentary alienation, and therefore unless that 
right he conferred by the Legislature, the heir cannot be 
deprived of the succession by the testamentary disposition 
of Ids ancestor.”

This ease was followed in M atin g  M e v. S i t  K in  N g a .1 
It would seem that after the passing of the decision in 
M a B w in  v. M n Yin, the Local Government instituted 
inquiries in the lower Province in 1881 as to exercise of 
testamentary power by Barman Buddhists. Meres S ., 
who, in the M ating M e  ease, re-examined the question 
of the validity of a Buddhist Will, brought into the 
record all the opinions and evidence collected by the 
Local Government at the inquiry. The learned Judge 
himself also collected information and opinions of Buriii ese 
gentlemen and others on this question of Buddhist Will, 
and a large number of European Burmese gentlemen, 
official and non-official, in the Upper and Lower Provinces, 
sent full notes. All these notes also were brought
into the record, The learned Judge said “the inquiry,
I think, brings out clearly that the notion of a Will 
is not to be traced in the Burmese Buddhist Scrip
tures....... On the full review of the whole question,
I concur in the opinion laid down in M u B w in  v.

' Civil Appeal No. 7(5 of 1887. p. 439.
Decided February 12, 1889, 8, J,

Hi
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Mu fin that the testamentary power is not in a Bur
mese Buddhist." Regarding the argument, riz., tha t 
the Buddhist law does not prohibit the making of 
Wills, his Honour said : " I  think that argument is suffi
ciently disposed of in the judgment in Ma Bwin v. Ma 
Yin"

family Among Barman Buddhist® the father, fore-seeing that
arrangement. the jiejrg may quarrel about the division of the pro

perty on his death, not infrequently arranges a special 
contract before his death among his heirs whereby 
they bind themselves to accept a certain method of 
partition, but such an arrangement will not usually 
give them a cause of action against him during his 
life.1

Inheritance In Ma Tin v. Doojp Raj .Barnet f  one of the points for
Buddhists o£U determination was what was the law of inheritance to 
Arakan and which deceased’s estate was subject. The deceased in
Chittagong. ^  eage came from Chittagong and was described as a 

Mm  or Rajbansi and a Buddhist, though he was also 
spoken of as a Hindu, perhaps because in dress and some 
habits he resembled a Hindu. The Court held that, primp 
facie, as a Buddhist, deceased would come under the 
Buddhist law of the country at large, and the onus of 
proving* any special custom or usage varying the ordinary 
Buddhist' rules of inheritance would be on the person 
asserting the variance. Whether there was any founda
tion for alleging a difference of rules except on account of 

• ' deceased’s coining from India and his weaving Hindu
dress and following possibly some Hindu habits, there 

e was no distinct evidence to show. But as a Buddhist the
presumption no doubt was that there would be no legal 
impediment, as in the case of a Hindu, to his taking a 
Buddhist woman to wife.

1 Mi Tl< it v. Manng To A ung, p. 197, L , B.
Appeal No. 62, Oct, 24, 188.1. S J. * C ir No. 111! Civil, 1894. IT. B.
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The Z&rbadn or Burmese Mussulmans reside in Upper Among 
Burma. They as often as not speak Burmese alone ; Buxtocso °l 
they speak Hindustani also indifferently. Both men and Mahomed,-ms. 
women, as a rule, go by both Burmese and Indian names.
Prior to the British annexation, their affairs, so far as 
they came before the Court, used to be governed by 
the Buddhist Dhammathats, as they had no option; under 
the Burmese Government the Dhammalhals were appli
cable to everybody. But since the annexation, in matters 
of inheritance, the Mahomedan, and not the Buddhist, law 
is applicable to them.1

Among the Chins the mode of dividing a joint family AmoirgChin* 
property is this : the Chin elders divide the property, 
and the interested parties touch the pipe or tube for 
sucking kauug from the kming pot in token of their 
acquiescence. In a case where such division took place 
and where afterwards one of the parties claimed the whole 
of the property in repudiation of a previous performance 
of this kind, the Court held that the plaintiff had accepted 
the division of property and could not afterwards challenge 
or go back upon what had been done.2 According to Chin 
custom, if a widow desires to return to her parents and 
to separate from the family of her husband, she can 
claim none of her husband’s property: she must leave with 
what she has on her body.3

Buddhist law as administered in Burma is not usually Chinese, 

applicable to Chinese residents, Oonfucians, and Taoists 
are not Buddhists, and are therefore not exempted by- 
section 831 from the provisions of the Indian Succession 
Act, 1865.4

Kamein is a property set apart a t the time of marriage Kanwiu pro. 
by the bridegroom or his parents for the joint purposes sueuw'

1 Ahmed v. Mu Pint, Civ. 3 Ibid.
No. 55, Civil, 1895. II. B. * Hong Kn v. Mr? Thin. Appeal

* Mating Ilmtmv, Met Pyu. Ap- No, •!, August 1881. 8 ; J, p, 135 
peal No. 138. Decern, 23, 18%, L. B,
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of the married pair. Where property-is not set apart as 
kamoitt, but is simply entrusted by the parents to the 
bridegroom to manage, be and the parents shall share it 
equally. It' he dies without children his widow will take 
half and his parents half.1

Girt'.
Delivery ot Though a Buddhist cannot dispose of his property
I f f i r  CS %  a W dl fro Inis a right to transfer property inter vivos 

by way of gifts. A gift, to be complete, must bo accom
panied by delivery and be followed by possession. The 
delivery into possession is an indispensable condition of the 
validity of a g ift.2 In Mating N i v. Mga Po Mui it is 
further laid down that even though there be a written 
deed of gift, or though the name of the donee at the 
instance of the grantor be entered in the revenue register 
bu t there he no delivery into possession, the gift will, not 
be complete.8

Religious I d the Maim Kyay Dlammalhat4 it is. clearly laid down
usage: an ex- pi,a t tdie absence of delivery into possession shall not 
genera! rule,1" invalidate a g ift given on the occasion of the child enter

ing the priesthood : the gift, though it remains in the 
possession of the donors, is to become the separate property 
of the donee, and the other children of the donors are to 
have no share. In Nya Pan U. v. Mi Kyn* the subject- 
m atter of dispute was certain moveable property given to 
the deceased husband of (he plaintiff by his parents on his 
entering the priesthood. The Court held that the gift was 
a valid one, although unaccompanied by delivery and not 
followed by possession. The .Dlammalh.it allows parents

1 Mayllii Aung v. M  E. Ap- Hair. C ivil .Appeal 120 of 1808,
peul No. 5-1, Dee. 3. 1883 S .1 p. Fel»y -1. 1899; Mining ShurTJnrr
2 1 9 . v. Vn Suing, Appeal No, 199 111

* Ala Thi v. Ala Xu. Appeal No 1807, Jaiiy. 28. 1808 IT. B.
28, June, 20, 187S, S. J. L 15. p 70; 1 8. .1 L. B. +1.
Mnn-ng Xi v. Xgn Pv Alin 8 . J. 1 Ibid p p. 317, 318
L. B . p. H i  (iiira v. Sun Tun 5 July 17, 1847. 8 .J . L  B p. 30.
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to have the use o£ property, and only gives absolute owner
ship in the gift to the donee on the death of the parents.
The Court accordingly refused to give a decree of imme
diate exclusive possession of the gift to the wife, or to a 
representative of the donee as against his parents, the 
donors, until their death.1

W here a gift has been accepted under a condition (‘omiitional 
expressed or implied that the donee would support the donor *"M> 
in ease of need, the right in the gift will terminate if the 
donee neglects to fulfil the condition/ But a gift from a 
parent to a child does not raise by necessity the inference 
that the child is bound, by a condition of the gift, to 
support the parent in case of need. For so to rule would 
bo to shake the security of property, by invalidating every 
gift from a parent to a child, unless it were made with an 
express condition that it was absolute/

The Mann Kyat/ has expressly dealt with gifts from invocation 
affection/ These gifts are divided into two classes :— . ”f 8*ft-

(1) Gifts made from affection when the donor has
become poor.

(2) Gifts from parents to their children.
In the first ease the gift is revocable a t the pleasure of 
the donor, so long as the gift is in possession of the 
donee, unless the donee has become equally poor with the 
donor. In the second case, the rule is that where parents, 
from affection have made presents to their children, if 
they wish to take back their gift during the life-time of 

. the children, they have the right to do so.
In Mra J)a Jniif/s* ease mentioned above, the Court, 

although under Buddhist law a donor who has become 
poor may revoke his gift, declined to apply the law where.

1 See Muir nr/ Yi v. Yi/n Pu 3 Mm Do Aunt/ v. Skive I'.
M i n ,  8 / J  fj . B ]>. U. ‘ another Man'll 2;), 1871 : 8. .1. 17 R.
case on tlie point. />, 2 2 .

1 See Maim Kydf pp, 228, 21)7 4 See Ibid |> 228.
ami 298, * 8 . i l  B p 22.
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a gift of immoveable property bad been perfected by ten 
years’ possession, and where the donee’s name had been 
registered as owner.

PeaUi-txxt In $la Thi V. M'a JV«‘ a claim to certain property was
based on a document which was alternately argued as a 
Will and as a deed of gift. I t appears that a very old 
woman, shortly before her death, purporting to convey 
everything she possessed to one member of the family with 
whom she had been living to the exclusion of all the others, 
executed a deed in favour of that person. But this trans
fer was apparently not followed by possession. For the 
Court, rejected the claim holding that under Burmese law 
delivery into possession is an indispensable condition of the 
validity of a gift, even though there be a written deed of 
gift or (still stronger) though the name of the donee at 
the instance of the grantor he inscribed in the government 
register, as held in the case of Mauurj jV/ v. Nga To Min?
The Court further suspected that the alleged gift was 
made under undue influence.

Verbal gift, A Burmese woman was the mortgagee in possession of
vaHcluhmitho certain land and a garden. She was on bad terms with her 
mnrti*iuhit. husband, and anxious to dispose of her property to others 

as effectually as possible during her life-time. So a few 
days before her death, she sent for the nmrtgagor’s 
representative and in her presence made over the mortgage- 
deed to M .O. as trustee for her minor grand-children and 
told her if she wished to redeem she must pay them. M.O. 
accepted the trust. On the day of her death she executed 
a deed of gift in favour of her minor grand-children, but 
it was not registered during her life-time. Tt was con
tended that there was a complete gift verbally on the 
occasion when the mortgage-deed was handed over to M.O. 
the trustee, and that the document was merely executed for 
greater caution. I t  seemed that not until her death, did 1

1 Appeal No. 23, June 2fi, 1875. » Civil Appeal, S. J L. B. p. -It
S. .1. B B p. 70,

• G° t ^ X  * ' ' ' /  ’
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either the trustee or the grand-children assume possession 
of the property. The Judicial Commissioner finding 
the authorities1 conflicting referred the matter to a Special 
Court. On the basis of TJnffidd v. Hicks,2 where the 
House of Lords held that the delivery of the mortgage 
deeds of real estate constituted a valid donatio mortis causa, 
the Special Court decided as follows:—“ The Statute of 
Frauds is not applicable here, and a trust of lands may he 
declared by parol. There was in this case a declaration of 
trust accepted by the trustee and accompanied by the 
handing over of the title-deeds. That is a valid donatio 
mortis causa, which must be accompanied by a delivery.”8

In ill a Pwe v. Manna Myat Tha* the point for decision Gift by a 
was whether a man by becoming a Buddhist monk ceases ^ouk 1St 
ipso facto to own property of which lie was possessed before 
lie abandoned bis lay-condition. Or, in other words, does 
a Buddhist layman upon conversion into a religious person 
die a civil death in respect of the ownership of the property 
lie possessed as a layman ?

There appears to be no test expressly declaring what 
becomes of a man’s property when he embraces a religious 
life, but the sacred books indicate what happens by clear 
enough implication; In  this case the husband of the 
plaintiff loft her and his child and gave up his condition 
of a Buddhist layman in order to live the religions life of a 
Buddhist monk. Subsequently he made a gift of certain 
lands which he possessed before entering the monastery to 
the defendant, whom the plaintiff sued for the recovery of 
the lands on the ground of the invalidity of the gift. I t  
was held that the plaintiff’s husband retained no interest in 
the property in the suit after becoming a Buddhist monk, 1

1 The rule relating to death-bed Y«, Civil |lief. No. 0 of 1892,
gifts is mentioned in Manvsant Jany, 9, 1893. See Want r, Turner,
Shwcntyhi Dhamvaithat Chap. I, 1 Wh. and T. L. C. 300 (7th Kdii):
,=1. 6 8 ; Maim Wmincma, a . . 344 ; 8 .6 . 1  Dick. 170 (1732),
Jfrmt Kyay p.  317. * Appeal No. 130 of 1897, Jany.

* 1 Dow and Clark. I. (1827). 3, 1898. U, B.
1 M anny  K y a w  v , M m n f  Skwe

t m l  <sl
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putjtjnVkit In section 3 , Chapter .X, of M m ugye  it is said— “ In
t S / " * ' 1* jWggnliha gifts, the person to whom the offering is made 

hits a right to keep it. In ilingika gifts, it becomes the 
property of the chief of the assembly of priests ( Gamff 
twin nk/.i . After a supporter of religion has made such 
g i f t s ,  he lias no right to any further claim od them.”
See U Te Za w U Pginitt/ia,1 as to the authority of TJzathana- 
baing and TAudama Council in matters of ecclesiastical 
discipline and control, and the (Jiv'd Courts power to 
interfere with it.

* . . .

PAirm'ioN.

lk>t.wee.n two In a suit for partition of (heir mother’s estate between 
two sisters who were her sole heirs and successors, the 
question for determination was what was each sister’s 
right share of inheritance. The defendant, who was about 
fifteen years older than the plaintiff, contended tha t she was 
entitled, as the'elder, to a larger share. The District Court 
gave each a half share partly on a consideration of some 
texts of the DhammathuL/ ’ and partly on the evidence of cus
tom. The Appellate Court, after discussing the various con
flicting texts on the subject, remanded the case for additional 
evidence on certain specified issues. The Court below 
returned the additional evidence called for, with a finding 
in favour of the respondent plaintiff. There was no evi
dence that any of the D/iammathaU or any particular rule in 
the Dfianmatints was observed in practice, and the Court 
below stated in its finding: —ff On the whole I am of opinion 
that there is considerable evidence that in this part of the 
country there is a custom of equal division and that, in the 
division of inheritance made by arbitrators with the con
sent of the parties, this custom is followed and not one or 
any of the rules in the DhamnalhaU.” The Appellate Court 
thereupon observed that, although it could not be ascertained

1 Cir No. 72, 1803 U, JB. 81.
5 Munuijyb. Clmp, X, s.s. 30 and
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in the present proceeding's, by having witnesses examined all 
over the province, whether there was a universal prevalence 
of the same custom of equality of partition, there was little 
reason to doubt that the general tendency was in that 
direction. W hen a younger brother or sister is brought 
up by an elder, or is, or has been, dependent on the latter, 
there may be ground for making a difference in their 
lespective shares. But in the present case the younger 
sister was grown up at the time of her mother’s death 
and had already been married, and now is married again, 
so that she was in no way dependent upon the elder sister’s 
care or good offices. The learned Judge said : "So 
far as this ease goes at least, the only rule of Buddhist 
law shown to be operative in respect of the partition 
of inheritance between two sisters on the same 
footing, except as regards age, is that of equality of 
partition. I t  was further observed that when the 
rules were conflicting and uncertain, when there was no 
proof as to what Bhammathat ought to be followed, or 
what rule ought to prevail, when it could not be shown 
that a pai titular direction was a living rule and not merely 
a dead letter, and when the circumstances of the case were 
not such as were contemplated by the object of the rule, 
the Courts might safely accept a custom which there was 
a reasonable amount of evidence to establish if such 
custom was consonant with equitable principle/ In Ma 
Kyi K yi v. Ma Tkein,a the question for decision was 
whether Burmese daughters inherited the estate of then- 
deceased parents in equal or unequal shares. I t  was 
held, on consideration of all the authorities on the subject, 
that children of the same parents, dividing an inherit
ance after their parents’ death, take each an equal share.

The principle governing the respective shares of the Between two 
elder and younger brother in a joint estate is laid down in brothor3‘ 1

1 Mu JPo v. Ma Sm  Mi, Appeal 2 3 L. B. It, 8 .
No. 4$)j Aitg. 31,1897.
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section 163 of the Attatkankepa hharmathat, according to 
which the shares are about two-thirds and one-third.1 There 
is now a general tendency in favour of equality, and wo 
have seen in the case of Ma Pd1 that the mother’s estate 
was equally divided between two daughters, 

theraawl bl°" Mdftny Pan v. Ma lin y?  the estate of a deceased father
sisters. was divided among a son and two daughters equally. In

this ease the deceased left two sons and two daughters. Of 
these the eldest was a son, the second and third, daughters, 
and the fourth and youngest, a son. I t  was alleged that the 
eldest son was adopted into another family. The second 
child, i.e.j the eldest daughter, sued all the other children 
and claimed one-third of her father’s estate. As it was 
proved that eldest son had been really adopted into another 
family, the estate was ordered to be divided among the 
remaining children in equal shares, as there was nothing 
against partition in equal shares.

Between "With regard to the respective shares of the husband
wite. and wire on divorce the following passages m the Mann

Kyay are to the point :—“ If  under the same circumstances 
(i.e. where both parties have been married before) the 
husband wishes to separate and the wife does not, or the 
wife wishes to separate and the husband does not, let 
each take back the property they brought at marriage ; 
but o f the property acquired since, which is the common 
property of both, the person wishing to separate shall 
have no share, the party not wishing to separate shall 
have the whole, and the person who does shall pay 
the debts/” And again :— “ Let the wife, the party not 
wishing to separate, take the whole of the property 
acquired after they became man and wife, and let the 
husband pay the debts mutually contracted during the 
same tim e/’6 1

1 Ma (hjan v. Mav-mj Kyn'ia, • Appeal No. 109, Novum.
Cir. No. 77, 1895, U, B. 1897.

* See Ma Po v. Mu Swe Mi, Civil * Ibid p . 33G.
Appeal No. 19, Aug. 31, 1897, 5 Ibid p. 338,
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Where husband and wife both assent to divorce and no 
fault is proved each is entitled to take back property which 
he or she brought into the common stock on tbe occasion •

0  , I
of the last marriage so far as it has not been expended, and 
to an equal share in what remains of the property acquired 
conjointly during the continuation of that marriage.1 But 
where a divorce takes place against the wish and without 
any fault on the part of the wife, the husband may take 
his separate property.2 A woman having a separate estab
lishment from her husband and taking- no share in the 
management of his business, and performing the duties 
of a wife no more than by receiving his visits, is not 
entitled to hold the property acquired by her husband, 
who carried on his business in the house of his first, 
wife, as joint property.'1'

The publicly adopted child stands in tbe same position Between 
as the real child, and what Ids or her share would be with amTstep-01”^1 
reference to the second wife, is set out at length at para* mother, 
graph 38, of Mauu Kijay.K From this it appears that the 
daughter is entitled to her mother’s personal belongings 
and also to one-fourth of the property as her own share 
while the father lives. On the death of the father she 
further inherits three-fourths of the remainder, while the 
step mother gets one-fourth of the three-fourths, three- 
sixteenths. In Ma Gun v. Ma Gun,* it was held that the’ I
second wife is entitled to share with an adopted child in 
the estate of the deceased husband although all the pro
perty was acquired prior to his marriage. Her share will 
be three-sixteenths only.

On tbe death of the husband a second wife has a Betweii first 
right to share with a first wife in the property seeoiKi
of the husband, although none of it had been acquired 
since the second marriage. Her share in the joint pro-

1 Ml Dm- A’aw v. Mating T11, 3 Ibid,
Septcm. 8,1873, S, J. p. U . 1 Ibid p. 281.

2 Mmn<) lOjlu v. Mn Satiny, 5 Septero. 18, 187:1, 8 , J. p.2il,
June 3, 1874, S. J. p. 27.
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pcrty of tlie first marriage will be one-fourth as compared 
to three-fourths failing to the share of the first wife. In 
the separate property of the husband, the second wife is 
entitled to a half share.1

Between step* Property inherited by a father from, his ancestor during 
stepdaughter, marriage is not /majKOii or joint property of the husband 

and wife. On his death, leaving a daughter by a pre
vious marriage and *a widow, the daughter is entitled to 
one half and the widow to an equal share. In deciding 
such a case the Court must be guided by analogy in 
applying the rule prescribed by the Dhammathat for the 
division between a daughter and her step-father of property 
inherited during coverture by the mother from her an
cestors *

Ui-lTvenof I f  a father on the death of his wife marries again and
first marriage dies leaving no issue by the second wife, the child or 
Tifc M!Contl children of the first marriage take one-eighth of the joint 

property during the second marriage and the widow seven- 
eigths.6 This matter came up as a reference before the 
Chief Court and Jardine 3 said:—J‘ The present case has 
not been argued, and I have not been helped by the 
Courts below, so I  must give a ruling with some doubt.
I t  appears to me that the weight of authority is in favour 
of the proportions of one and seven, i.e.s the son or children 
of the former marriage get onjy one share out of eight,
This is the rule of the Mann Kyay as expounded by 
Sandford J., and of the authoritative iFnnmua, and the 
very recent Mahavicchhetlani. I do not think it clear that 
I violate the spirit of these Codes if I  hold that the 
one-eighth is the share of the child or all the children 
of the former marriage, and that the widow is to take 
the other seven-eighths in a ease like the present where

• Mi Ku v. Manny That, Feby. * Maun//. Since Xgon v. Afa Min 
2t, 1878. See also Mam Kyay, l)r. Dux. July 10, 1882 S. J , p 11 L . B.
Riehaiclson’s Translation, para. 7 '  Mi So v . Mi Hnmt Tha Kef.
p. 268, para. 38, p. 281, No, 1, June, 20 1883: S. J. p. 177.

x S * *  ■ g° 5 x  ■ '
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she lias no children. The Mmu Kyaift B.ook X, section 10, 
gives the one share to the children collectively in Dr. 
Richardson's translation; which I  think gives the sense.
The husband and wife are heirs to each other. For these 
reasons I  answer the question stated by tbe Deputy 
Commissioner in the following terms :— The children of 
the former marriage take collectively one share out of 
eight of the property acquired during the second marriage: 
the widow takes the remaining seven shares.”  His Honour 
regretted that “as usual, neither the Extra Assistant 
Commissioner nor the Deputy Commissioner treats the 
subject as a matter of custom, bd, purely as a matter 
of construction of written and codified law. The Deputy 
Commissioner finds that the rule of division is differently 
stated in different DhammalkaU  and therefore he has 
referred the matter here.”

A x c e s t r .u . P r o p e r t y - i n  L o w e r  B u r m a .

In Lower Burma an heir's right to a .share in ancestral 
property is not affected by any instructions or TV ill on the 
part of a co-heir.1 On the the death of a wife, the 
husband is entitled to retain possession of his wife’s share 
in ancestral estate, which has been in their separate 
possession to the exclusion of the wife’s mother.* In a 
question whether or not a sister, living separately, is 
entitled to inherit from her brother, to the entire exclusion 
of his widow, ancestral land, which, although there had 
been no actual partition by measurement or express 
agreement between the brother and sister, was redeemed 
by the brother during the marriage and worked by him, 
it was held that the widow was entitled to retain possession 
against the sister.4 Mere possession for seven or eight 
years by a grandfather of land which it is not clear was

1 La Vo, Ml $nhii;/ Mu, Hepteiu. Septein .i. 187 !. S. J. p. 82.
■y 1873, 3 M i PyH  v. *.V.‘ Jfyn Bolt, Sep.

1 Mi Tmi B\pi v. Af/tf i'««, 30,1871. S. J. L. B, p. 35,
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his and which lie abandons to his daughter does not make 
the land ancestral property.1 In  a claim to land on 
the ground of descent from a remote common ancestor, 
the plaintiff failed to show satisfactory possession or 
enjoyment of the land claimed within twelve years of the 
date of the suit, and it was held that the suit was barred by 
limitation.3

Salc f Consent of all the co-heirs is necessary to the sale of
umtividetl undivided ancestral property. A sale effected without
property. such consent is invalid even to the extent of the vendor’s

own share. Sandford ■>., said:—"Under'the recent ruling 
of the Court a co-sharer cannot;sell even his own interest 
in joint undivided family estate without giving to each one 
of his co-sharers the option of purchasing. One eo sharer, 
that is, cannot alienate even his own interest in undivided 
family estate without consulting his co-sharers and ascer
taining their unwillingness to buy him out, This doctrine 
has its parallel in the rule which prevails in those parts 
of India which are governed by the strictest Hindu law, 
where the consent of all the share-holders is necessary even 
to the alienation of an undivided share.’’8 After a division 
of an ancestral estate the holder thereof, being a member 
of the family, wishing to sell the land falling to his share, 
must offer it first to his co-heirs; and a sale to a stranger, 
without such offer being made, is invalid.* The burden of 
proving the division of ancestral property lies upon the 
party asserting division.* Separate possession and separate

1 Mating Since On v, Mmmg Keby. 27, 1898 J«. 1.5. P . J. p. i>22.
Skier Xu, Appeal No. 79 : Octo. • J11 To v. J ‘o Jlanug, Novcm.
26 of 1898. L. B. P, J , p. 168. 21, 1871 : S. J. L , B . p. 41. 'Sec

* Manny Since llmgiri, y. Ma Xga Myaing v. Mi .time, . Novciu.
Pu »fa, Cir. No. 134, 1893. See also 21, 1874. S. J . U  B. p. 39.
Maxing Tun V. M l True, Appeal 4 Mu Ngwr, v. La 11 u, Appeal 
No. lie of 1894, A pril 2 2 , 1893. N o. 21 July 14, 1877, 8 . J. U  B.
P. J. L . B. p. 132; Mit A'nit Y  v. p. 76.
Tim 1C„ 3 L . B. B. 7 ; Maxing Pc 5 Ma I/nia St v. Ma Ham 3;h 
v. Ma IP  a Win, Appeal No.' 336, March 7,18 71. S.J, p. 22.

i m  ■ <SL
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living will shift the onus of proving the property to be joint 
estate on the party alleging the property to be joint.1

The right of pre-emption among Buddhists is an in- Pre-emption, 

cident of the law of succession and inheritance and cannot 
be,separated from. it,a By the term ‘'pre-emption1' is to be 
understood the option of purchasing if one of the co-heirs 
of undivided ancestral property wishes to sell. The passages 
in the Mantt Kyat) Dhammathat on which this alleged right is 
founded are section 36, Book V II, and section 1, Book V II I .
Sandford J,, said : “I t  may, I  think, be concluded from 
these passages, that, if ancestral property has passed into 
the hands of third persons, the heirs of the original owner 
do not possess an absolute right of buying it  back. But 
if the possessor wishes to sell, he must offer i t  first to 
them who have a  right of inheritance in the land.
Now, if this be the law binding on strangers to the 
original owner who have obtained possession of property 
tha t was once ancestral estate, surely it binds much more 
stringently joint possessors of undivided ancestral property.
I f  a stranger in possession of land which has once formed 
portion of an ancestral estate, but which by its  sale to him 
has been separated from the estate, is bound, on his wishing 
to sell, to offer it first to the heirs of the original owner, 
much more is a co-heir of undivided ancestral property 
bound, under the law contained in the passages I  have cited, 
to offer it first to those who have a joint righ t of inheri
tance with himself.’18 His Honour quoted passages from the 
Wmmana and Thar a SJme-myin confirming the same view 
and held tha t a sharer in undivided ancestral property, if 
he wishes to sell his share, m ust first offer his share to 
his eo-lieirs, and consequently a sale to strangers effected 
without such offer is invalid if the co-heirs promptly assert 
their right.

1 Mi Pyn v. Mi Bon, Boh, Sep. Y. J. L . li. p. 20.
30, 1874. S. J. L , B, p. 35. * Mja Myahtg v. Mi Bnw,

* Khmhm  v, Arm}, Appeal Novem . 24, 1874. S. J. L . B. p.
No. 248 of 1892 ; March 27, 189:4. 39,
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In  Ma Ngive v. Lit B n1 a co-shaver was the holder of 
the ancestral estate after its division. I t  was held in this 
ease that he was bound, if he wished to sell, to offer his 
share to his original co-heirs. “ The original object of the 
custom,” said Sandford J., “ is no doubt the desire of 
keeping family estate in the family, and in interpreting 
the law7 I  must have regard to its origin and object. Pro
perty that has formed part of a family estate is subject, 
if the possessor wishes to sell, to a righ t of pre-emption 
cm the part of the members of the family. W hether the 
possessor be a stranger who has acquired possession by sale 
or a member of the family who has acquired possession by 
partition, the principle of the rule, namely, the mainte
nance in tact of a family estate, equally requires that 
the other members of the family should have a righ t of 
purchase.”

Alienation of A Burmese husband cannot sell or alienate the joint 
b y ta ab S '''' property of himself and his wife without her consent or 

against her will,* Property jointly owned by a Buddhist 
husband and wife would usually be deemed to be in the 
possession of the former. Under ordinary circumstances 
flie presumption would be that a sale of cattle by a 
Bur man is made with the assent of his wife and is valid 
if made to a bond fide purchaser and cannot subsequently 
be challenged by the wife.8

In Ma S/twe U v. Met Kyu * two questions were 
referred to a Pull Bench : (i) W hether a Burmese 
Buddhist husband can validly sell or alienate the hnapazon 
property of himself and his wife without her consent or 
against her w ill: in) W hether such a sale by the husband, 
made without the consent of his wife, constitutes a valid 
transfer of his share and interest in the property sold.
The Full Bench upheld the decision of Ma Thu v. Met Bn

' Appeal No. 21, 1877, J u ly  14, * Mg. On Sin v. Ma 0 Net, Cir.
8 . J. L  B. p. 76. No. 80 Civil, 1891 U. B.

Ma Thu v. Ma Bn, Appeal * 8 jj. L . It, 6 6  (F, B.)
No 1 ,6 , Fcby, 2 0 , 1891.

■ 6o ^ c X  ■ ■ • ‘
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and answered the first question in the negative and the 
second in the affirmative.

As among the Buddhists children have rights in Widow’s 
their father's property as well as the widow, the latter alieifaVo.' 
may use it for necessary subsistence but cannot, except for 
their benefit, dispose of it otherwise. In  case of sale by 
her the burthen of proving necessity for the wale would rest 
on the purchaser.' While a widowed mother is alive the 
children are not entitled under Buddhist law to claim 
partition of inheritance. When the mother attem pts to 
alienate the estate improperly they might possibly be 
entitled to sue to restrain her from parting with it.a 
An only daughter has not, after her father's death and 
before partition with her mother, an interest in the estate 
capable of alieuation,*

’ -W/« Shwe Yo v. Mi San Byv, No. 39, 1895 U. B.
Appeal No. 160 of 1880 Sep. 30, * Mg Po Lat v. Ml Po Lr, Ap-
1881. S. ,1, p. .108 L . B. peal No. 71, Novem. 26, 1883. S. J,

* JUg Hum v, Ma Min Dok, Cir. p. 212,

48
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The intimate connection between law and religion in 
the Mahomedan faith is very great and consequently the 
authority of law is supreme among Mahomedans. Any 
variation or modification of that Koranic law,— especially 
in matters of inheritance and succession,—by family or 
local custom is usually not permitted. “ The Mahomedan 
law of inheritance is based on 8ara-i-Nwu  in the Koran, 
which was revealed in order to abrogate the customs of the 
Arabs, and on the Hadis or traditions of the Prophet. 
According to the principles of Mahomedan law any attem pt 
to repudiate the law of the Koran would amount to a 
declaration of infidelity, such as would render the individual 
concerned liable to civil punishment by the Kazee in this 
world and to eternal punishment in the next. No custom 
opposed to the ordinary law of inheritance which was 
created to destroy custom, would he recognized by the 
Doctors of the Mahomedan law, and in our opinion it 
follows as a natural consequence, that no such custom 
should bo recognized by our Courts which are bound by 
express enactment to administer Mahomedan law in 
questions of inheritance among Mahomedans.” 1 In  Jammya 
v. Oilcan/  the Allahabad High Court observed ; “ The law 
which governs these Provinces gives no opening where 
parties are Mahomedans to a consideration of custom 
The learned Judges referred to section 37 of Act X II  of 
1887 (BengalCivil Courts Act), which lays down that 
whenever it is necessary for a Civil Court to decide any 
question with regard to succession, inheritance, marriage,

1 P e r  O’Kinealy J „  in  H a lim  sum of daughters from inheritance.
Khan, v. Gooi Khan 8 Cal. 820 But the H igh Court refused to 
p, 880 (1882), recognize it on the basis of s. 3 7  of

* 23 A ll, 20 (1900), The custom the Bengal Civil Courts, 
proved in this case was the cxelu

| | |  <SL
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caste or any religious usage or institution, the Mahomedan 
law in the ease of Mahomedans shall form the rule of 
decision, except where such law has by legislative enact
ment been altered or abolished, Mr. Justice O ’Kinealy also 
had this section in his mind when he said that courts were 
“ bound by express enactment to administer Mahomedan 
law” to the Mahomedans.

Section 37, it should he noted, is merely directory as to 
the rule which should form the basis of a decision between 
Mahomedans on the one hand and Hindus on the other.
I t  refers to the Hindus as well as to the Mahomedans but 
applies to the Mahomedans of Bengal, North W est Provin
ces and Assam only. We are not aware of any such 
provisions being in force in any other parts of India.

In disputes between Mahomedans respecting zemindaris 
during the M arhatta Government, the custom of the 
country was always followed in preference to Mahomedan 
law, but they were left a t liberty to settle matters as they 
liked in their own families, or in private disputes. We 
shall see how in many instances the text of the Koran has 
been set aside in favour of prevailing customs.1 Sir Erskine 
Perry in the Khojas and Mentions ease/ held that “ customs 
conflicting with the express text of the Koran can be valid 
among a Mahomedan sect.”

In  dealing with Mahomedan converts, *,<?., people who 
were originally Hindus, Scott J., (after referring to the 
Privy Council decision in Abraham v. Abraham,s that in 
questions of succession and inheritance the Hindu law must 
be applied to Hindus and the Mahomedan law to Maho
medans, and that this rule refers to Hindus and Maho
medans not by birth merely outNby religion also) said 
“ But at the same time it is quite clear that where the 
natives of India are concerned, usage must override the

1 Vide Mwrt. H'tmeedon .Visa * Vide Perry's O.O. 110. 
v. Qhoolam Mvheeooi Deetiy 2 * 9 Moo. I.A. 195 (1869),
Bor. 38 (1821).

MAMOM.KDAN CUSTOMS. 3 7 ‘J
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presumption of general law in matters of inheritance among 
converts to new religions just as much as in other m atters/'
And his Lordship concluded by holding that although the 
Mahomedan law pure and simple, as found in the1 Koran, 
is part of the Mahomedan religion, it does not of necessity 
bind all who embrace that creed.1 Besides Bombay, custom 
takes precedence of Mahomedan law in the Punjab, Oudh 
and Central Provinces.

furc°SCUI" The custom of primogeniture is not unknown among
estates owned by Mahomcdans, Indeed, there are some 
decided cases in which the custom of primogeniture has 
been given preference to the general Mahomedan law. j, The 
first case that may be mentioned is the one from the 
district of Cuttack in Orissa. In this case two younger 
brothers sued to recover from their elder brother their 
shares of the property left by their father. The property 
in dispute was originally granted to the common ancestor 
of the parties by the Mogul Emperor. I f  had been held 
by a succession of- elder brothers for a long course of years.
The exclusive right of the elder brother to inherit it had 
been, upheld by previous decisions of the Courts. It was 
accordingly decided that, in the absence of any smutch 
declaring the contrary, the practice of succession by pri
mogeniture must be accepted as prevailing in the estate.
The Regulation X I of 1793 which was made applicable to 
Cuttack by Regulation X II of 1805 had no application to 
this, and did not abolish this exceptional course of succes
sion.''1 In a very recent case which came from Oudh 
the rule of descent by primogeniture was admitted by the 
contending parties. The; suit was in respect of an estate 
whose Talookdar was entered in List I I  of the Oudh Estates 
Act, viz., as one whose estates according to the custom 
of the family, on and before the 13th February, 1856, 
ordinarily devolved on a single heir. One of the questions

' Mahomed Sitlick v, llajee. Mirztt Mahomed Moyun Bey, 26 
Ahtm-d 10 Bom 1 pp. !), 11 (1885). W.It. 199 (1870).

* A/irza Mahomed A kul Beg y.

tC*>) <SL
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which incidentally came up for decision was whether the 
estate descended by lineal primogeniture or by primogeniture 
by proximity of degree (the only alternative to lineal 
primogeniture^ The Privy Council held that there was no 
evidence tha t it was by the latter, in which ease the elder 
in the line was to be preferred among those who were 
equal in proximity.1

The custom of primogeniture to the exclusion of 
females and other heirs was alleged to have prevailed in a 
Beluch family of the Sunni sect, whose ancestors had for 
many years settled a t Jhajhar in the district of Meerut.
The court after reviewing the evidence came to the 
conclusion that no such special course of descent had been 
established to prevail in Jhajhar and the district of 
Bulandshahr, where so many Beluehis and foreigners, who 
were all Sunnis, had settled ; and; tha t no legal origin of 
such custom was shown; and, if it had been, tha t no 
continuance of it had been proved!

In  Rajah Deeclar Ilossaiu v. Haiti Zuhooroou M m *  
the question a t issue was the right to a moiety of Par- 
ganah Soorjapore in the district of Purnea, and the 
suit was brought by a party in possession of one moiety of 
the Zemiiulari for the recovery of the other on the ground 
lb at the estate was, according to family custom, indivisible 
and devolved entire on every succession. The Judicial 
Committee held that as the property in dispute, was not 
Jungle Mahal within the provisions of Regulation - X  of 
1800. the family rule, if proved, was abrogated by Regula
tion XI. of 1 /93 ; that the descent must be governed, 
according to Regulation IV  of 1793, by the laws of the 
religious sect to which the litigant parties belonged. The 
Zemindari in question was therefore divisible among the 
co-heirs of the deceased Zemindar according to the laws

1 Muhammad 1 mum Alt Khan v, Kidayat-uit-Xissa, A All, 723 
Simla r Jtumiu Khan 25 I.A. 16) (KS81).
(USIIS); st, c , 2 C. \V. N, 737. ’ 2 Moo. I.A. M l (1841).

a Muhammad Ismail Khan v.

111 <SL
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of the Shiah or Imameean sect of Mahomedaus to which 
the parties belonged. The property therefore should 
descend to the daughters of a deceased brother in pre
ference to the surviving brother.

Widow’s A widow of the Sunni sect in the district of Lucknow
inherit'her claimed to be entitled by custom to the whole of the share
deceased of her deceased husband in a village called Saleh Nagar and 
husband m  „ , ,
preference to a quarter ot the residue ot his estate by Mahomedan
broa?erattei' S *aw' ^ ie brother of the deceased opposed her claim.

It was held that the widow according to tbe.custom and 
the entries made in the settlement Wajib-nl-urz had a life 
interest and was entitled to succeed and to inherit the 
entire moveable and immoveable property left by her 
deceased husband.1 In  Mahammad A:mat v. la l l i  Begnm2 
it was found that by the custom of a particular family 
widows were not allowed to inherit as sharers, This 
finding was accepted by the Chief Court of the Punjab 
and ultimately by the Privy Council. In several other 
eases the Chief Court of the Punjab has recognized as widely 
prevalent among Mahomedan landholders, as custom that, 
widows should take, as by Hindu law, a  life estate in the 
whole property instead of the specific portion which they 
would inherit absolutely according to the Mahoniedan law/

Juint fam ily . Markby J., said : “ Where a Mahomedan family adopts 
the customs of Hindus, i t  may do so subject to any 
modification of those customs which the members may 
consider desirable."4 I t  is not necessary to apply to a 
Mahomedan family living jointly all the rules and presump
tions applicable to a jo in t Hindu family. In deciding 
such matters a Judge should see how far those rules and 
presumptions apply to each particular case. When the 1 2 *

1 M a h o n m l  Jt'mat All v. M m s t i  Punjab Customary L a w  p. 97.
Jidda B am , 20 I.A. 185 (1893) : See also Rattigfln’s Digest oC
s.e. 21 Cal. 157. But see Barn-pi v. Customary Law, p. 20, par 15,
Mukh Rum 2 N.W .P. 227 (1871). (6 th Edn.).

2 8 Cal. 122 (1881). * Su-dthi rf-twmm v. Majcula
* See B uln ois and R attigan's Kkatuom, 3 Cal. 694 p. 695 (1878).
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members of a Mahomedan family live in commensal! ty 
they do not form a “ joint family/' in the sense in which 
that expression is used with regard to Hindus. In 
Mahomedan law there is not, as there is in Hindu law, any 
presumption that the acquisitions of the several members 
are made for the benefit of the family jointly.1 Where 
there was no allegation that by custom parties had 
adopted the Hindu law of property a Judge by applying 
to Mahomedans the presumption of Hindu law, east the 
onus on the wrong party.*

The office of Chondhctree,4 like those of Ad/dkaree and illegitim ate 

Eulkarnee, is an hereditary one. The offspring of kept hereditary40 
mistresses, whether in H indu or Mahomedan families, are office ot: 

excluded from any share in Wuttun or hereditary office, KVlyan
In a claim by au illegitimate son of a Mahomedan to his 1? N.m'th, . J ~ P konkui*.
fathers sixth shave of the family Wnltnn, the office of 
ChoudJiaree of Kulyan Prant in North Konkun, the defence 
pleaded that an illegitimate son had no title to succeed 
to such office and that the custom of the country was 
against such claim. The Zilla Judge dismissed the claim 
as contrary to the custom of the country. In appeal before 
the Sudder Adawlnfc the main grounds were that the ease 
should have been decided by the principles of Mahomedan 
law, and that, even the custom of the country did not 
warrant the exclusion of illegitimate offspring. The Court, 
after adverting to the fact that the offices in dispute were 
partly of Mussulman and partly of Hindu origin, and that 
the Konktin had been long freed from Mahomedan rule, 
since which the law that regulated these matters in former 
times has fallen into disuse and given place to the customs 
of the Hindus, observed that the evidence in the lower 
Court showed that succession to such property as that 
in dispute in the Konkun was confined to legitimate

1 H a kim  K han , v, Gtml Kha>i.H 2 Abdool idoocl v. M ahin lm l 
pal. 826 (1882); Riqmhand Chow- M u h n il 10 Cal. 502 (1881). 
d h ry  v. L a tv  C 'wwtlhu>•>/ :! * L iterally  a  holder of four
O.L.B, 97 donljtoil, shares or profits, Wilson’s Glossary.
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offspring, and the application of this rale by the lower 
Court in preference to the Mahomedan law was what 
was intended by the Regulations. The lower Court's order 
dismissing plaintiff’s ease was therefore affirmed.'

Ortiec <■>£ The expression Sajjada-mshin  means the person who
uaxhfnAn. sits on. the carpet on which prayers are offered.® He is
Sivra,‘ not only a naUmv/dh hn t also a spiritual preceptor. He is

the curator of the dargah8 where his ancestor lies buried 
and in him is supposed to  continue th e  spiritual line. I t  
seems th a t a woman cannot be appointed to th is office, 
nor a child of tender years. The mode in which a sajjada- 
nasiiu is appointed is described th u s :— Upon the death 
of the last incumbent, generally at the tim e of what is called 
the slum  or tejot ceremony (performed on the th ird  day 
after his decease) the J a k in ,  and murids of the dargah 
assisted by the heads of neighbouring dargahs, instal a 
competent person on the gadi'j generally the person chosen 
is the son of the deceased, or somebody nominated by him, 
for his nomination is supposed to carry the guarantee that 
the nominee knows the precepts which he is to communicate 
to the disciples. In  some instances the nomination takes 
the shape of a  formal installation by the electoral body, 
so to speak, during the life-time of the  incumbent. Rut 
in every ease the person installed is supposed to be 
competent to initiate murids into the mysteries of the 
l a tilt at (the Holy Path ) .4

In  Say ctd Abdulla Edriis v, Say ad Zain Say ad Hasan 
Edfiis* i t  was claimed by the plaintiff that the office of 
sajjada-nashin and kM lafat, or deputy si dp held by the 
Edrus fam ily, devolves on the eldest son only and th a t his

Mimt. IZameedoon K im  y. '• • J>a rgah# are the tbinhg of celebra- 
(thoolain Alohwood Seen, 2  Boric ted derriAtet, who in their lifetime 
38 (1821). were . regarded as saints.— Ibid p,

* Sujjada, the carpet on which 313. 
prayers are offered and nank in. * Vide Ameer All’s M. L, Vol. 1 
the person seated thereon. See p. 9*6; Herklot’x Mahomedan 
Ameer A ll’s Mahomedan Law Customs.
Vol I p. 340. 5 13 Bom. 005 pp. 062, 566 (1888).

• GC W \
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younger brother had no right to it. He alleged that, 
according to the custom of the country, Shareh (the 
Mahomedan law) and family usage, and according to the 
deed of appointment given by his grandfather to his 
father, and by his father to him, the offices of sajjada- 
nashin and kkilqfat and nintawnlli devolved on him alone 
as the eldest son and that it was his sole right to take 
possession of, and manage the shrines and the w aif 
property. Mr. Justice Parsons, after examining the past 
history of the sajjada-neshhuship in question, found 
that there had been from the founder to the father of the 
parties no less than twenty-seven holders of the office; 
eight of these were only sons, fourteen were eldest sons, 
and five were other than eldest sons. Such a course of 
devolution did not certainly sustain the contention of 
the plaintiff, that there was any right in the eldest 
son alone to succeed to the office of sajjada-nashin.
The custom claimed that the eldest son succeeds bv virtue' 
of inheritance, being opposed to the general law,"must be 
supported by strict evidence. But as there was no such 
evidence, the alleged custom was held to be not proved.
In the result the younger son who was in possession of the 
office by reason of an appointment by his father a t a date 
subsequent to the plaintiff's appointment, and after the 
father had revoked his appointment in favour of the 
plaintiff, was maintained in his office by the order of the 
High Court.

In  the case of Say ad Muhammad v. Fateh Muhammad1 

the principal question was whether the recently deceased 
sajjada-nashin who managed the institution had the right 
of appointing in his life-time a person to be his successor 
who might be chosen by him from among the founder's 
kindred excluding another nearer kinsman upon whom 
the headship and management would otherwise have 
devolved. The sajjada-nashin or headship in question was

1 22 r. A. 4 (1894) : s.c, 22 Oat. 324.
4 9
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of . an in d e n t K h c m g a h , or. Mahomedan religions . establish" 
raent, at Bak Patau in the Montgomery district in Oudh,
The Privy Council said tha t the question was to he deter
mined by the evidence applicable to custom,, and they were 
of opinion th a t the evidence overwhelmingly established the 
right, of the tUwan or the sajjada ruts/tin to appoint his 
successor in bis lifetime within certain limits, within 
which limits the plaintiff was, inasmuch as he was both an 
agnate and a worshipper. . ,

Moslem The leading case on the subject of the succession of
converts. converted Hindus is. Abraham v ,: Abraham1 where i t  has 

been, laid down tlmf .though, by the fact of his conversion, 
Hindu, law ceases to have any binding force upon the 
convert, yet it does not necessarily, involve a complete 
change in the relations of the convert in the matter of his 
rights and interests, and his power over property. The 
convert, though not bound by Hindu law, may, by his course 
,of conduct after conversion, show by what law be intended 
to be governed as to these matters3. This ease related to 
Kativc Christians among whom certain classes strictly 
retain their old Hindu usages,. others retain their usages 
m  a modified form, and others again wholly abandon those 
usages. The Christian convert eon hi, before the Indian 
Succession A ct was passed, elect to attach himself to 
any one of these particular classes, and he would have 
been governed by the usage of. the class to which be so 
attached himself. The case of Jowala Buksh v V/utnnn 
Singha has laid down th a t a single family cannot make a 
special customary law for itself.

The principles which govern the case of Hindu converts 
to Christianity have been applied to the ease of Hindu 
converts to Mahomedanism in the Bombay Presidency, 
such as the Khojas and Outehi Memons with whose customs 
and usages we shall deal later on. Sir Ersldne Perry's 
famous decisions in those cases have been followed in

i 9 Moo. I,A Jf)5 (1863b 3 10 Moo, LA. 511 (1866).
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numerous other cases' and the principles laid down in 
these decisions, as summarised by their Lordships in 
B a i B a i j i  v  Bai San tok j are as follows :—

(j), “ T hat though Mahomedan law. generally governs 
converts to tha t faith from  the Hindu religion, yet (u) a  well 
established custom of such converts following the H indu 
law of inheritance would override the general presumption ;
(iii) tha t th is custom should he confined strictly to cases 
of succession and inheritance; (iv) tha t, if any particular 
usage, a t  variance with the general H indu  law, applicable 
to these communities in matters of succession, be alleged 
to exist, the burden of proof lies on the party alleging such 
special custom . * These principles may now be regarded 
as settled and they govern the presumptions of law.

If  evidence is given as to general prevalence of H indu 
rules of succession in a  Mahomedan community in prefer
ence to the  rules of Mahomedan law, the burden of proof 
is discharged, and it then  rests w ith the party, d isputing 
the particular Hindu usage in question, to show th a t i t  is 
excluded from  the sphere of the proved general usage of 
the com m unity.s I t  is a well known principle of law in 
India, th a t when a H indu is converted to C hristian ity  
or Mahomedanism, the conversion does not of necessity, 
involve any change of the rights or relations of the convert 
in matters with which Christianity or Mahomedanism has 
no concern, .such as his rights and interests in, and  his 
powers over, property.4 In  Ladings v Gonsalves* where the 
parties were Native Christains, the Bombay Court, follow
ing the previous-cases, laid down that, where, in consequence 1

1 JSimla Jinlixli. y. JJM m m  therein.
Shr/h, 1,0 Moore’s I.A, o il <1860) i •* 20 Bom. S3 (1891).
Mihovted Sid w hy JJfogi Ahmad : * Ba i . B aiji • t. B a i . Santok. 20
Adulht. Ita fi Abdastnr v Ifitji Bom. 53 (1894)'See Abdul ' Under 
Ahmed, 10 Bom. 1 (1835); Petnnrn- TIuji Afu homed r; C.A. Turner 9 
ami Medan v Dura Sami Ayijan, 2 Bom. 158 p, 162 (1884).
Mad. 209 (1880). Bui Baiji v  B ai 1 Abraham v. Abraham, 9 Moo.
Santok, 20 Bom. 53 ‘ (1891), and a 196(1863).
number of cases. mentioned 8 23 Bom. 53!) (1899).



III  §L
388 MAHOMETAN CUSTOMS.

o£ the conversion of a person from one form of religion to 
another, the question arises as to the law to bo applied to 
such person, that question is to be determined not by 
ascertaining the law which was applicable to such person 
prior to the conversion, but by ascertaining the law or 
custom of the class to which the person attached himself 
after conversion, and by which he preferred that his 
succession should be governed.

The general presumption, arising from the intimate con
nection between law and religion in the Mahomedau faith, is 
that the Maliomedan law governs converts from the Hindu 
religion to Mahomedanism. But a well-established custom 
in the case of such converts who follow their old Hindu law 
of inheritance would override the general presumption, and 
a usage establishing- a special rule of inheritance as regards 
a special kind of property would be given the force of law, 
even though it be at variance with both Hindu and 
Maliomedan law .1

In the case of Jowala Bvksh,1 already referred to, the 
plaintiffs, (originally Rajpoot descendants but, subsequently, 
converts to Islamism) treated the case on the assumption, 
which they seemed to have made part of their case, that 
the family though converted to Mahomedanism was to be 
taken as still conforming to the Hindu law and usages, 
and that consequently the questions of title raised 
Were to be governed by Hindu law. The Judicial Com
mittee, however, said th a t they were far from adm it
ting the correctness of th a t assumption. This case was 
distinguishable from Abraham v. Abraham * where a Hindu 
became a  Christian, who, as such, had no law of in
heritance defined by statute and, in the absence of such 
law, was governed by the law by which that particular 
family intended to be governed; but the written law of 
India prescribed broadly that in questions of inheritance

* Mahomed Si dick v  l l a j i  * 10 M oo. I .A .  o i l  (1860),
Ahmed, 10 B o m . 1 (1885). * 9 M oo, I..A , 195 (1803).
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and succession the Hindu law is to be applied (o Hindus 
and the Mahomedan law to the Mahomedans, and this, 
according to the principle laid down in the above case, 
not only holds good when they are Hindus or Mahomedans 
by birth but also by religion.

As to whether a Hindu family, converted to M aho 
raedanism but conforming for several generations to 
Hindu customs and usages, can by virtue of that retention 
of Hindis customs and usages set up for itself a special 
customary law of inheritance, see in fra .

The custom of taking interest as between Mahomedans It°  ij.-niryu
is recognized by the Courts. Mr. Justice Phear, in Mia 
Khan v Bibijan, dissented from Bam Lai Mookerjee1 v.
Jlaran Chunder JOliitr* and held that Act X X V III of 1855 
(the Usury Act) had repealed the Mahomedan. laws relating 
to usury. His Lordship was of opinion that by “ laws 
relating to usury” the legislature meant laws affecting the 
rate of interest. Mr. Harrington in his Analysis,* after 
remarking that the Mahomedan law forbids the taking of 
interest for the use of money upon loans from one 
Mussulman to another, and that the Hindu law permits 
interest to be taken at prescribed rates only, goes on to 
say :— a The Hindu legislators have expressly sanctioned, 
and the Mussulman Government of India appear to have 
tolerated directly or indirectly, the customary interest of 
the country which in the plan for the administration of 
justice proposed by the Committee of Circuit in 17 7:1 is 
stated to have amounted to the most exhorbitant usury.
I t  would seem that for a considerable time past, the pro
hibition of the Koran and the Hedaya against the taking 
of interest have been ignored and have ceased to have any 
legal force in our courts of justice.” Mia Kkan's case was 
approved by a Full Bench of the N . W. P, High Court,

' 5 B.L/R. 500 (1870); a.o. 14 * Vide V o l t. p. 128. See also 5

W.B. 308. B. L. E. p. 507.
a 3 B.L11. 130 (1869).
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which laid down that section 2 of Act XX VIII of 1855 
was the law applicable, to suits on contracts whereby 
interest was recoverable, and that it applied to such 
contracts indiscriminately of the creed of the contracting 
parties.1

lieligious I t  is said over and over again in the Jaw books, that no
endowments right of inheritance can attach to an endowment. I t  is by 

appointment that one officer succeeds to another appoint
ment cither by tire original appropriator, or by his suc
cessor or executor, or by the superintendent for the time 

. being, or failing all these, by the ruling power.2 Where
property has been devoted exclusively to religious and 
charitable purposes, the determination of the question of 
succession depends upon the rules which the founder of 
the endowment may have established whether such rules 
are defined by writing or are to be inferred from evidence 
of usage. W here, so far as the will of the founder can be 
ascertained from the usage of former days, it seemed to 
authorize a mode of succession originating in an appoint
ment by the incumbent of a successor, the Court would not 
be authorized to find in favour of any rule of succession by 
primogeniture solely from the circumstances that the 
persons appointed were usually the eldest sons.8

In determining whether a disposition of property made 
by a Mahomedan is or is not valid the intention of the 
waitif may be interpreted by reference to the custom prevail
ing- at the time the wakf was made; and if there is found 
to be a substantial dedication of the property dealt with to

1 Knur Inch man Mnyltv Pirbk u 55.3 p. 5(51 ( 1888 ) for other 
Lai o N .w .r , If.C.R. 308 (B\B.) authorities mentioned therein!
[1S74]. See Sutjya JV/tr/i,hi Sihyk • Shah Gulam llukumatuHah 
v Sirdhary .laU 9 Cal. 825 (1883). 'Sahel) +. Mahommcd Akbar Sahib 

* See Macnaghten Chap, on E n- 8  Mad. H. C, K. 63 (1875); scej 
dowments. §§-5,6; his Precedents Sd>J,xd Abdula, Mrus v. 8dyad 
of Endowment cases IX  and X. and Urn Bayad Horn it M m *,' 13 
in Appendix No. 52. See also Saijad Bom. 555 (1888). See Sajjada-
Abdula Ednas v« Say ad Zciin nashin supra.
Say ad Ilomn Edrm, 13 Bom.



111 *SL
MAHOMEDAN CUSTOMS. 391

charitable uses; that dedication will constitute a valid 
waif}

In the district of Broach; the mortgage of wakf land, 
or land left as a religious endowment, is permissible by 
local custom, though such practice is contrary to Maho- 
medan law.8 Similarly in Surat a sale of a wait/ by 
Custom is allowed! A custom may sanction w a if of 
moveables.4—

A female may be a mufamtlli of an endowment ; so lUutawulH. 
may a non-Mahomedan. But if the endowment be for the 
purpose if divine worship, neither females nor non-Mahome
dan s are ompetent to act in that capacity.5 The custom 
that the office of mntawnlli should be hereditary must 
be strictly proved, as it is opposed to the general Malro- 
medan law! . .

The Privy Council, in the ease of Mahomed Ahmimlh FhabiUlUh
ChowAJmt v. Amur Chtnd Kuntht}’ held that although an wakfintho

,  ... °  Chittagong
instrument purporting to dedicate property as “fisabilillah district.

wakf ’ ’8 and vesting it in members of the.grantor’s family-
in succession “ to carry on the affairs in connection with
the wakf, ” might include provisions for the benefit of the
grantor’s family without its operation being annulled, yet,
on the other hand, it would not-operate to establish a wakf
as it did not devote a substantial part of the property to
reWgiotis or charitable purposes. The mere use of the
expressions “jhabUillah w a k f” and similar terms in the
outset of the deed is not sufficient to establish a wakf. I t
may be a veil to cover arrangements for the aggrandise-

'  J’lmtohaud V. AkbarTur Khan Fa.tsim A r if  1 0  C W. N . 449 
19 All. 211 (1896). (1906).

* Alas All Zorml A bat/Mil v. - s Wilson’s A .M .L. 337 (3rd. Kiln).
Gltulam Muhammad, 1 Bom. H.C.It. Sayad Abdula Edrns y. Sai/etd
36 (1863). Zaiit Hayad Ifumii Edrus 13

* ' Fatima JBetbee v. Moolla Abdool Bom. 555, (1888)
Futteh 1 Borr. 124 (1810). ’  17 Cal. 498 P.C. (1889).

4 Wilson’s A .M .L. 339 (3rd Edn.). 8 Ft, in, sabil, way, Malt, God,
gee Kuhttmi JUbee v. ffohtm Htmin i.c. In ihe name of God,
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ment of the family and to make their property inalienable.
And the gift in question is not a bona fide dedication of the 
property.

Public If, among the Sunni Mahomedans, the Imam of a
Mowpio KJ a Bosque pronounces “ Ameen” in a loud instead of a low 
“ Ameen ” voice, and performs “  Rafadain,” —a ceremonial gesture of
“Hafailain.” raising the bauds to the ears at a particular point of the

service,—that will not be suck an important departure 
from custom as to disqualify him from acting in the 
Mosque where those ceremonies have not previously been 
used. There is no general express rule of Mahomedan law, 
nor any usage among the Sunni communities regulating 
the tone of voice in pronouncing “ Ameen, ” or forbidding 
the pronouncement of Ameen ’’ in a loud tone, or the 
performance of “ Rflfadain ” during the service. Such 
practices would not justify a section of the worshippers 
in setting up another leader of prayer a t the same time 
that the prayer was being conducted by the duly authorized 
Imam.

There is no rule of law which declares that, when public 
worship has been performed in a certain way for twenty years, 
there cannot be any variation, however slight, from that 
method. The question in case of dispute must be as to 
the magnitude and importance of the alleged departure.1 
The Court ought not to declare that the imcm or 
vintawuUis of the Musjid have authority to eject the dis
sentients if and when they interfere.®

The Sunnis follow the four Imams, who appear to agree 
in placing the sources of their law in the following 
order:— 1 , The Koran; 2, The Hadis, or traditions 
handed down from the Prophet; 3. Jjma, or concordance 
among the followers; and 4. ICias, or private judgment.
Beyond that the four differ in many details, including the 
loud “Ameen” and the “ Rafadain.” No Imam can follow all

1 Fai.il Karim x. Mania Jiuhsk, 4 Ibid.
18 C ;l|. 448 (p .c.) [1891 j.
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four in everything. But the followers of any are equally 
orthodox Sunnis. There is nothing in the above authorities 
to show that the Sunnis of the School of Abu Hanifa 
would do wrong in following a practice recommended by 
others of the four Imams,*

A Mahomedan office to which are attached substantially Saleability 
the conduct of religious worship and the performance of 
religious duties, is not legally saleable, any custom to the custom, 
contrary notwithstanding. In Sarfom Abu Tomb Abdul 
Wakeh v. Rahamm B itkth f plaintiffs prayed for a decree 
declaring them to be the khadtms of a certain daryah and 
as such to be entitled to perform the duties attached to that 
office for certain days in each month, and during the period 
to receive the offerings (ytazar-niaz) made by worshippers 
at the datgah. They claimed their khadimi rights partly 
by inheritance and partly by purchase. They also alleged 
that for a long time the transferability of the khadimi 
rights by sale had been recognized. Dealing with the 
question of transferability of such office their Lordships 
observed : “ We very much doubt whether a custom or 
practice sanctioning the sale of a religious office for the 
pecuniary benefit, or for the private debts, of the incumbent 
could under any circumstances be sustained, and we may 
refer in this connection to what was said by the Privy 
Council in the ease of Rajah Vurmak Valia v. Bavi 
Vumah M iitka”* The Court however did not decide the 
question, firstly as the custom was not set u p ; secondly 
as the evidence in support of the alleged custom or practice 
was insufficient.

W ith regard to the rights of a Mahomedan community Graveyard, 
to perform their religious ceremonies according to their 
customs and religion in a graveyard, disused for a number 
of years, but retaining its character as such, even when 1

1 Ibid pp. 454, 455. See llamzon 3 4 I.A. 76,(1876): sw?. 1 M ad285.
7 A ll. 461 (F. B.) [1885] which See also Rajah Muttv. Rama- 
was a criminal ease. Unga Satnpati v. Perueiwi/affum

* 24 Gal. 83 (18‘Aij pillni. 1 1  A. 203 (.1874).

50
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such land has been sold to another person, Fulton J ., 
said :—“ By the custom of the country founded on a 
sentiment which may almost be described as universal, the 
ground in which human remains are interred is regarded 
as for ever sacred. The members of the families of the dead 
are in the habit of performing certain religious services at 
their tombs. The ownership of the soil may be vested in 
others, but the permission to bury in the land, granted, as 
it must he, subject to the custom of the community, carries 
with it the right to perform all customary rites,” The 
purchaser of this disused graveyard, who began the 
foundations of a house thereon, was restrained by an order 
of the Court from further interference with the land.
In  this case the Court followed Regulation IV of 1827, 
section 26, which requires Courts to decide according to the 
usage of the country.1

Burial Right Where a certain section of the Mahomedan community 
had been for many years in the habit of burying their dead 
near a dargah in plaintiffs laud, and the plaintiff sued for 
an injunction restraining them  from exercising this right in 
future, it was held that the right of burial claimed by 
the defendants was not an easement, but a customai'y 
right, which, being confined to a limited class of persons 
and a limited area of land, was sufficiently certain 
and reasonable to be recognized as a valid local custom .8 
In  considering the objection whether this custom of 
burial can be disallowed as unreasonable Fulton J., said :— 
“ Amongst all races that bury their dead, this right of burial 
in a particular locality is one that is most dearly prized, 
and although the plaintiff's land may be rendered practi
cally useless, if these tombs are multiplied exceedingly, the 
contingency seems too distant to justify the Courts in 
summarily putting an end to the right. In B all v, 
Nottingham'6 the possibility that the custom there set up 1

1 Mami'ao Narayan Bellary v , Bom. 6 6 6  (1899).
MtutmMum 26 Bom, 198 (1901). * 1 Ex. D. 1 , (1875)

* Mi'h i<lhi v , Shivlingagpa, 23
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might have the effect of taking away from the owner of 
the freehold the whole use and enjoyment of his property 
was not thought a sufficient ground for disallowing it.
I f  a custom which allows all lawful games to be played on 
another person’s land at all times of the year is not an 
unreasonable custom, it seems impossible to hold that the 
limited custom established by the defendants is bad. The 
criterion of ‘ reasonableness ’ by which the case of 
Lutchmeeput Singk v. SadcmUa Nushjo1 was decided may 
have been a good one as regards the alleged right of an 
indefinite number of persons to fish in the Bhils of a 
private owner; but it cannot be extended as a matter of law 
to all custom s• for, as shown in Hall v. Nottingham a 
custom may be good though its exercise may have the effect 
of depriving the owner of the soil of the whole use and 
enjoyment of his property.” * Accordingly his Lordship 
held that the defendants were entitled to claim for a 
limited class the right of burial in one corner of a field near 
a  dargah. The mere possibility that after many years the 
number of tombs might have increased so much as to deprive* 
the owner of the use of bis field or. of a large portion of it, 
was too remote to describe as unreasonable the custom in 
dispute.

By Mahomedan Law dower is usually of the nature of a  Dower, 
debt, and is claimable before the inheritance can be divided.8 
A customary dower must be proved by showing a custom 
of the women of the wife’s family to receive, rather than 
of the men of the husband’s family to pay, a certain 
dower, the Mahomedan dower being the consideration paid 

..by the bridegroom for the marriage, and therefore regulated 
■ by the position and conduct of the bride, especially as 

Mahomedan men often contract most unequal marriages 
though the means and position of the bridegroom m ust

1 9 Cal. 698 (1882), Beifbee I t  cull an 2 Setestre 665
* 23 Bom. p. 671. (1863).
* Synd Fm ul-ul Rahman v.
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not altogether be excluded from consideration. A verbal 
contract of dower for a large sum is admissible only when 
proved by most clear and satisfactory evidence.1 Where 
the son relinquished his share in his late father's estate in 
satisfaction of his mother's claim for unpaid dower, the 
mother would take the whole estate subject to the claims 
of other creditors ; for such relinquishment of his share 
by the son would be prima facie absolute. It cannot be 
said that the son gave up for only the life of his mother, 
retaining the legal reversion in himself. The Privy 
Council was of opinion that the creation of such a life 
estate did not seem to be consistent with the Maho- 
medan usage, and where such a case was urged there 
ought to be very clear proof of so unusual a transac
tion.*

The claim of a Mahomedan widow to hold the property 
of her deceased husband to satisfy her dower cannot be 
founded upon an original hypothecation of the estate for 
her dower— for such a right does not arise by the Mahome
dan law as a consequence of the gift of dower. The right 
of a widow in possession is not a lien in the strict sense of 
the term, although it was so stated in A hm ed H ossein  v. 
Mitsd. Khodeejee.* Her right is founded on her power as 
a creditor for her dower to hold the property of her husband 
of which she has lawfully, and without force or fraud 
obtained possession, until her debt is satisfied with the 
liability to account to those entitled to the property subject 
to the claim for the profits received.4 The fact of marriage 
with a second wife of low status on whom an exceptionally 
large dower was settled, is not conclusive evidence in

1 Shah Nujumvoddcen Ahmed v, 665 (1863).
JBiebee Homei-nee 4 W.K. 1 1 0  (1865): » 1 0  W .B. 368 (1868).
s.o. 8  Sevea.Part I 573: S.C. Wyman *Beebee Baehun v. Sheik Hamid 
48 ; Ifatm na  v UusIwmtwniSia 4 S em en , 17 W.K. 113 (P.0,) (18? 1], 
Wyman 9 (1867). See also Ameroon Niam v

* Humeeda v Budlun 17 W.H. Moorodoon-Nism, 6  Moo I.A. 211 
525(1872) ; s.c. in H.O. 2 Seves. (1855).

' G° i > \  ' " , '  ̂ • ■ , , " .
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support of a large claim for dower on behalf of the first 
wife—albeit she had some status .1

Under the Mahomedan law, if a wife's dower is and
" p ro m p t” she is entitled, when her husband sues her to dower, 

enforce his conjugal rights, to refuse to cohabit with him, 
until he has paid her dower, notwithstanding that she may 
have left his house without demanding her dower, and only 
demands i t  when he sues, and notwithstanding also that she 
and her husband have already cohabited with consent since 
their marriage,® When, a t the time of marriage, the 
payment of dower has not been stipulated to be “ deferred/’ 
payment of a portion of the dower must be considered 
“  prom pt/’ The amount of such portion is to be determined 
with reference to a custom. Where there is no custom, it 
must be determined by the Court, with reference to the 
status of the wife and the amount of the dower** W here a  
Court following this rule, determined that one-fifth only of 
a  dower of Its. 5,000, not stipulated to be “deferred/ 1 m ust 
be considered “  prompt '3, inasmuch as the wife had been a 
prostitute, and came of a family of prostitutes, i t  exercised 
its discretion soundly.*

In  Taufik~un-nissa v. Ghulairt Kambar* a t the time of la the 
the marriage it was not specified whether the dower was specifi^tion 
prompt or deferred. The plaintiff claimed the entire °(f dower, the 
amount exigible as prompt dower on demand though she determine its 
claimed in the suit a portion. The defendant contended nature- 
th a t in the absence of specification by the custom of the 
place (Budaun) the entire dower was to be considered as 
deferred. The lower Court accordingly dismissed the 
claim of the plaintiff, with referrence to what it held to be 
the custom. The High Court, however, following Mdan v.

J HosMiul v. Ilunkiiwtomiism, 4 P. H.O.K, 94 (1874),
Wyman 9 (1867), * Mdan v, .Vazhar Husain 1 All.

* Mdan v.Mazhar Humin, 1 All. 483(1877).
483 (1877). Followed Abdool 4 Ibid.

Shnkkoor v. Rokeenwonnima JT.W. * 1 All 506(1877).

' G° ^ X  . ■ ’
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Mazhar Husain1 and another unreported ease* mentioned 
in the judgment, observed th u s : Cf When nothing has been 
said as to the character of dower, the Court may determine 
the amount to be considered prompt with reference to the 
position of the woman and the amount of the dower named 
in the contract, taking into consideration a t the same time 
what is customary. The reference to custom appears to be 
in respect of the proportion to be held as prom pt and does 
not appear to have been contemplated to refer to custom to 
decide whether or not the entire dower should be deferred.” 

Extravagant In  the case of the Collector o f Moradabad v. Harbans 
Court’s Singh* in confirming a decree for an extravagant amount of 
discretion. dower (which in this case amounted to more than acrore and 

a quarter of Rupees nearly) the learned Judges obser ved:
“W e cannot but regret that the Courts in these Provinces 
have not been vested by the Legislature with the discretion 
which has been conferred on the Courts in  Oudh by 
section 5 of Act No. X V III of 1876, to award to a 
Mahomedan lady only so much of the stipulated amount of 
dower as the Court may consider ‘reasonable w ith reference 
to the means of the husband and the status of the wife.” ’

Where a Mahomedan, a resident in Patna, married the 
plaintiff while he was for a time in Lucknow where she 
lived, and on his death, the plaintiff (his widow) claimed to 
recover from his estate her deferred dower for Rs. 50,000, 
and where the High Court of Calcutta in reversing the 
decree of the Subordinate Judge for the full amount 
decreed for Rs. 5000 only, the Privy Council agreeing with 
the Subordinate Judge said that the usages and customs of 
Oudh, rendering dower reducible in Certain eases by the 
Court, did not apply to this case, and that the place of 
celebration of marriage, which was in this case in Oudh, 
did not make them applicable.4

1 A ll 483(1877). 1 21 Alt. 1.7 (1898).
• Mabib-un^nitM^.Nizam-ud-din 4 flatten Begum v,Bakina Begum 

decided 31 d July. 1877. 19 I,A 157,(1392); s.c, 19 Oal. 689.
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Under the Mahomedan law a husband has the right Divorce : 
to divorce his wife. Amongst the Khojas tha t right tlla$olkhola 
is limited by the necessity of obtaining the consent of 
his jam at  according to the custom of the community.1 
Divorce may be made in either of two forms— tilaq 
or khola. A divorce by tilaq is the arbitrary act of the 
husband, subject to repayment of her dowry and the 
relinquishment of any jewels or paraphernalia belonging to 
her, According to usage it is not complete and irrevocable 
by a single declaration of the husband. A divorce by 
khola is a divorce with the consent and at the instance of 
the wife, in which she gives or agrees to give a consideration 
to the husband for her release from the marriage tie ; and 
it is at once complete and irrevocable from the moment 
when the husband repudiates the wife and the separation 
takes place. But seclusion of the wife for a period of some 
months in both, forms of divorce is observed, in order that 
it may be seen whether she is enceinte by her husband, 
and she is entitled to a sum of money from her husband, 
called iddat for her maintenance.®

An order by a Magistrate directing a Mahomedan 
husband to pay a sum monthly for the maintenance of 
his wife, does not deprive such husband of his inherent- 
right to divorce his wife, and after such divorce the 
Magistrate's orders can no longer be enforced.4 B ut even 
after divorce, the maintenance order will have operative 
force till the expiration of iddat.4

In  the absence of an established local custom to that Kmi. his 
effect the office of kazi* is not hereditary. The enactment office ancl

__________________  appointment.

1 Kasam Pirbhai 8  Bom. II.C.B. (1883) ; Sulemtm Farsi 1 Brno,
Or. Ca. 95 (1871). Sutcman Varsi L .R . 346 (1899).
I Bom. L . B, 346 (1899). , * Pin Muhammad 5 A ll. 226

* Bml-ul-Raheemv. Zvfiefutoo- (18 8 2); Shah Abu Ilyas r. iUfa 
tmissa, 7 SeveBtre 251 (p .o.) [1856]. Bibi 19 All. 50 (F .B .) [1896] ;

8 Kasam Pirbhai 8  Bom. H.O.B. over-rules Mohbabm 15 A ll. 143 
Or. Ca. 95 (1871). Abdv.r Rohoman (1893).
v. Salthhia 5 Cal 558 (1879) ; 5 Kaxi,— A  Mahomedan Judge,
Abdul Alt Ishmailji 7 Bom. 180 an officer formerly appointed by
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o£ Bombay Regulation XXVI of 1827 was adverse to any 
supposition that the office of kazi could be hereditary.
The repeal of that Regulation by Act XI of 1864 left the 
Mahomedan law as i t  stood before the passing of the 
Regulation; and th a t law7 sanctions no grant of such 
office to a man and his heirs,1 The appointment of kazi 
lies exclusively with the Sovereign, or other chief execu
tive officer of the state, and ought to be made with the 
greatest circumspection with regard to the fitness of the 
individual appointed } and though the Sovereign may have 
full power to make the vaian attached to the office of kazi 
hereditary, yet he has, under the Mahomedan law, no power 
to make the office itself so.4 In  another case where a 
mnnad granted by the Emperor Aurangssib in 1693 did 
not purport to confer a hereditary kaziship, hut was a grant 
of the office of kazi personally to an ancestor of the 
plaintiff, the Court held that the subsequent recognitions 
or appointments of members of his family as ka zn  by 
native Governments did not prove th a t the office was or 
could be made hereditary,8

Kharwa The Mussulman Kharwa community of Broach formed
S - S E P  a caste by themselves. They were originally H indus, hut 

turned Maliomedans several years ago, retaining many 
traces of Hindu manners and customs. They possess the 
institution of caste, their Pancli and their regulation of

the Governm ent to administer both and the general superintendence 
civil and crim inal law , chiefly in and legalization of the ceremonies 
towns, according to the principles of marriage, funerals, and  other 
of the Koran ; under the British domestic occurrences among the 
authorities the judicial functions of Mahomedans. Beng, Beg. X X X I X  
the basis in  that capacity ceased, 1793. See Wilson’s Glossary, 
and with the exception of their 1 Jamal v. Jamal 1 Bom. 033 
employment as this legal advisers (1877) ; Bmtdsha v. hthmaUha 3 
of the Courts In cases of Maho- Bom. 72 (1878). 
medan law, the duties of these ’  Jamal v. Jamal 1  Bom 633 
stationed in the cities or districts (1877),

were confined to the preparation a Baudsha y. IshviaMta 3 Bow 
and attestation of deeds of convey- 72 (1878). 
ance and other legal instruments.
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social and domestic matters by the rales framed and resolu
tions passed by the members as a body™a system in vogue 
from very ancient times among Hindus. In a suit for 
restitution of conjugal rights, the parties were members 
of the Kharwa community at the time of the marriage, 
bubseqnently the plaintiff-husband was ex-communicated 
from the caste, thereupon the wife left her husband’s protec
tion and went to the house of her father. In defence she 
contended that she could not be compelled by the Court to 
go and live with her husband before he was re-admitted 
into the caste. The Court, upholding her contention, held 
that “ a t the time of the marriage she was not only 
Mahomedan by faith but also a member of the Kharwa 
community. Occupying that status she married the husband.
Under these circumstances it was of the essence of the 
marriage contract that they married because they were 
members of that particular community and they must be 
regarded as having entered into the matrimonial relation 
on the basis of that status." 1

Referring to the ease of Abdul Kadir v. Dharma* Chanda- Caste 

varkar J., said that “ there may be a community among among” 
Mahomedans, having its own usages and fortr ing a caste Mahomedans. 

within the meaning of Bombay Regulation I I  of 1827.
That is a distinct recognition by this Court of the existence 
and legal validity of the institution of caste, in some form 
or other, among Mahomedans. If  a Mahomedan belonging 
to such community or caste marries a woman also belong
ing to it, the contract must be presumed, in the absence 
of evidence to the contrary, to have been entered into upon 
the faith that, as both are Mahomedans of that caste, both 
shall continue as such so long as they live as husband and 
wife." 8 In  Abdul Kadir v. Dharma the Court also held that 
the term “ caste" in section 21 of Regulation I I  of 1827 
was not necessarily confined, to Hindus but comprised any

1 Bai J im  v.Kharwa Jim  Kalia * Vide Bai Jim  v. JOartm Jim
■ il Bom. 366 (1907), Kalia 31 Bom. 366 p. 3 7 1  (1 6 0 7 .)

2 2 0  Bom, 190 (1895),

51
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well-defined native community governed for certain internal 
purposes by its own rules and regulations.

Suni Borohs Suni Borohs in the Northern part of Gujarat were 
in Gujarat. originally Rajpoots and were converted to Mahomedauism 

some centuries ago. In matters of succession and inheri
tance they are governed by the Hindu law. In  Bai Baiji 
v. Bai Santok1 where the parties were members of the 
Boroh community of Kanpur, in the Dhandhuka Taluka, 
it was held that a widow in this community is entitled 
to succeed to her husband’s estate to the exclusion of a 
daughter or a step daughter.

Molesalam Similarly Molesalam Girasias of Broach, who were
Broach8 ”  originally Rajpoot Hindus but became Mahomedans several 

centuries ago, are governed by Hindu law in matters of 
inheritance and succession, 111 Maharam 8hri Fatemiyji 
Jasvatsangji v. Kuvar ilarimngji Fatesangjt8 the plain
tiff was the second son of the defendant, who was the 
Thakoov of Amod, a talukdari estate of the nature of an 
impartible Raj or Principality. The plaintiff’s family 
belonged to the community of Molesalam Girasias. The 
plaintiff alleged that the Molesalam Girasias followed the 
Hindu law and custom in matters of inheritance and 
partition, and tha t as the estate was impartible, he, as a 
second son, of his father, who was the holder of the gacli, 
was entitled by ancient family custom to receive Morahi- 
jooshalci (maintenance) suitable to his father’s rank and 
means and also to receive special contributions oil occasions 
of death and birth ceremonies in his family. The High 
Court found in favour of the plaintiff observing thus:
“ Taking all these circumstances into account, it cannot 
be maintained tha t any special custom derogatory to the 
general law has been established by which a Thakoor in 
possession of an impartible Raj is absolved from the 
obligation of providing maintenance to his second son/ 8

20 Bom. S3 (1894) * Ibid p. 188.
3 20 Bom. 181 (1894).

/jS^- ' ■
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A glair k u f1 wife is one who is her husband’s Ohair U f 
social inferior. According to some a marriage is glair ^excluliotip 
k u f  which takes place between persons whose families from succes- 

have not previously intermarried. A custom, based upon sion‘ 
the W'ijih-ul-nrz, to exclude a glair ku f wife and her 
daughter was alleged in the case of Sheikh Hub Alt v.
IP aztr-un numi1 The wife, a Mahomedan lady, brought 
a suit to recover possession, as her husband’s heir, of his 
immoveable property. Her claim was opposed on the 
ground that she was a glair k u f  woman and that she 
and her daughter were therefore, by custom, excluded 
from inheritance, Apart from the Wajib-ul-urz there 
was absolutely no evidence of any custom on the subject.
The only reliable evidence of custom was tbe village 
Wajib-ul-nrs, which, under the heading « t ransfer of 
property and right of inheritance” said—‘ A married wife 
belonging to a {glair kuf) different caste, and an un
married wife, or their descendants will, provided they 
bear good conduct, he entitled to maintenance according 
to their sta tus; and they will not be entitled to any 
share whether the property be partitioned or unpartitioned.”
This document bore the signature, amongst others, of 
the husband, and eommeueed with words meaning “ by 
agreement , and so it did not purport to be a record 
of immemorial custom. The rules of inheritance laid 
down in it were based not upon Mahomedan but upon 
Hindu law, Their Lordships held that in the absence of 
other evidence the entry in the Wajib-ul-urz was in
sufficient to establish the custom.

The Abhans, who appear to be Maliomedans, have Abhans. 
several customs of their own. According to the tribal 
custom, where a gift is made by way of maintenance i t  
is a gift resumable by the grantor. Such a right to re-

’ Kuf in Arabic denotes equality 5 33 I. A, 107 (906): s. c . 28 
and a gk/ib huf w ife is one who A ll, 496 : s. c. 10 C .  W . N. 778, 
is her hnsband’s social inferior.
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sumptions by tribal custom has been found to exist by 
the Privy Council.1

Kaachans of Among Kanehans in the district of Delhi the business 
succession. of brothel-keeping and prostitution is carried on by 

families or communities who are recruited by adoption.
On the death of a woman of this tribe leaving a substan
tial property her several heirs claimed it. The contest 
lay between the two sisters claiming customary shares, 
the two brothers claiming shares by common law, and the 
third sister contending that none of her father’s family 
had any claim at all. The Privy Council held that certain 
customs of the Kanehans, which aim at the continuance 
of prostitution as a family business, are contrary to 
Mahomedan law, immoral and not enforceable. A Maho- 
medan woman who is adopted according to one of such 
customs by the head of a Kanchan brothel is not thereby 
severed from her family \ her property, however acquired, 
will at her death devolve according to Mahomedan law.
Whether she acquires by her adoption any legal rights in 
the property of the brothel is doubted,*

Bkagdari There is a custom with reference to lands in the Broach
Broach11: district on the bkagdari tenure by virtue of which male

first cousins, sons of a paternal uncle, inherit such lands in 
preference to daughters and sisters among Mahomedans.*
In  a certain case in point a special custom was alleged re
gulating the succession to bkagdari lands in the Collectorate 
of Broach to the effect that on the death of a bhagdar, 
whether Hindu or Mahomedan, without male issue, his 
nearest male relations (after the death of his widow) 
whether sprung through male or female relatives of the 
deceased bkagdar, succeed to his bkagdari lauds, to the 
exclusion of his daughter or sister. The custom alleged

1 Najban Bibiw. Chand BiU, XJmrao Jan, 20 I. A. 1W3 (1893):
10 I. A . 133 (1883) : S.c. 10 C al. 8. 0 . 21 Cal. 149.
2 3 8 . * Bd.i Jiheda v, Dam Sale 5

* Qhattti and Nanhi Jan v. Bom. H. C. II. A.C.J 123 (1868),

' Go^ X
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was held to have been sufficiently proved.1 Bird wood J.> 
observed :— f‘Having regard, therefore, to the foregoing 
considerations, we should be inclined to recognize the 
custom in any bhagdari village in the Broach Collectorate 
whenever the party relying on it was able to give 
specific instances of its continuance in other similar 
adjacent villages, if not in the particular village itself, 
though it would always be more satisfactory if he could 
do this, and whenever the opposite party conld not or did 
not prove the adoption of some other custom or of ordinary 
rules of inheritance in the particular village, or failing 
such proof, the general prevalence of such rules or such 
opposing custom in other similar adjacent villages."®

Whether males sprang of male relatives of a deceased 
bhagdar have priority over males sprung of female relatives 
of the same was not decided. Nor was the question whether 
a daughter or sister of a deceased bhagdar is excluded, by 
the custom, from the line of inheritance, or would, on 
failure of male relations, succeed to the bhagdari lands.
His Lordship towards the end of the judgment said - 
11 We are not to be understood as bolding that a daughter 
or sister is wholly excluded by the custom from the lien 
of inheritance, i.e., that, if there were not any male rela
tives of the deceased bhagdar, his bhag would escheat to 
the Crown rather than descend upon his daughter or sister. " 8

Sir Erslcine Perry has described the Memons thus !—~ Cutchi 
“  The Mentions were originally, and still are, seated in Cuteh Memoirs, 
from which they have spread themselves into many of the 
adjoining countries in Western India, and by their own 
account, even, into Malabar and Bengal. By their tradi
tions they were originally Loannas, a Hindu commercial 
easte in Catch; but they are not able, and no records are

Pnmjivan Dayaram v. Bat * Ibid 490.
Rem 5 Bom. 482 <1881). * Ibid 492.

/  '
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forthcoming', to indicate the period of their conversion, 
although there is every reason to believe it must have been 
some hundreds of years ago. They may be characterized 
as being more orthodox Mahomedans than the Khojas, 
and in being in every way their superiors, so far as wealth, 
numbers and learning are concerned. They make pilgrim- 
mage to Mecca, which is unknown amongst the Khojas ; 
and a branch of the caste, the Hala Memons, who are 
settled in Katlmvar, are said to observe every portion of 
the Mahomedan law, including the injunctions as to the 
division of an inheritance/’ 1

In Raldmatb&e v. Haji Jm saf it was held that if a 
custom, as to succession, was found to prevail amongst a 
sect of Mahomedans and to be valid in other respects, the 
Court would give effect to it, although it differed from the 
rule of succession laid down in the Koran. The parties 
in the ease were Outohi Memons and daughters sued for 
their shares in their paternal estates in accordance with the 
Koranic law. Their claim was opposed on the ground of 
custom. The custom set up was that females were exclud
ed from any share of their father’s property at his decease; 
that they were not entitled to any benefit whatever, except, 
if they should be unmarried, to maintenance out of the 
estate, and to a sufficient sum to defray the expenses of 
their marriage according to their condition in life. Sir 
E. Perry C.J., in an elaborate and classic judgment, having 
considered the rigidity of the Koranic law on the one hand 
and the force of immemorial custom on the other, held 
that "the attempt of these young women,to disturb the 
course of succession which has prevailed among their 
ancestors for many hundred years, has failed/’

This decision has been followed in a series of eases. In 
the matter of Haji Ismail Haji Abdulla8 it has been held 
that Cutehi Memons are not Hindus within the meaning of

1 Perry’s O C. p. 115, * 6  Bom. 452 (1880).
* Perry’s 0.0.110(1847),
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section 2 of the Hindu Wills Act (XXI of 1870), and, 
therefore, probate to take effect throughout India cannot be 
granted in the case of a Will of a Cutehi Memon testator.
They are Mahomedans to whom Mahomedan law is to be 
applied except when an ancient and invariable special custom 
to the contrary is established. Westropp C. J,, said - 
“ We do not think that Outchi Memons can be regarded 
as Hindus within the meaning of section 242 of the Indian 
Succession Act, with the clause subsequently added by Act 
X III of 1875 which is made applicable to Hindus. We 
know of no difference between Cutehi Memons and any 
other Mahomedans, except that in one point connected with 
succession i t  was proved to Sir E. Perry’s satisfaction 
that they observed a Hindu usage which is not in accord
ance with Mahomedan law. That is not enough to bring 
them within the term ‘ H induJ as used in the Hindu Wills 
Act. I t  is admitted that, among such Memons, marriages 
are celebrated by the Kazi, they attend the Masjid, they 
belong to the Sunni division of Mahomedans, and make 
pilgrimages to Mecca. Under these circumstances we 
must hold them to be Mahomedans to whom Mahomedan 
law is to be applied, except when an ancient and invariable 
special custom to the contrary is established.-” 1

As to the law of inheritance applicable to Outchi 
Memons Sir Charles Sargent 0. J., said : “  The ecclesiastical applicable0 
records of this Court show that Khojas and Cutehi Memons demons ' 
have ever since the decree in the case of the Khojas 
and Memons before Sir E. Perry in 1847 been regarded 
in the Supreme Court and subsequently in this Court as 
Hindus who had been converted to Mabomedanistn whilst 
retaining their Hindu law of inheritance; and so far as 
Khojas are concerned, the decision of the Court of Appeal 
in the case of Ilirbai v. Gorbai2 must be taken as conclu
sively deciding that the onus of proving a custom of inheri
tance not in conformity with Hindu law lies upon those

1 Ibid, p. 460 * 12 Bom, II.C.R. 294 (1875).

f[ ’ l
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who set it up. The above records are even richer in 
instances of the application of Hindu law of inheritance to 
the estates of Memons than to those of Khojas, and 
establish a non-contentions practice extending over many 
years. I  think, therefore, that in the absence of any special 
ground of distinction, no sufficient reason exists for placing 
Memons on any different footing from Khojas as regards 
the application of the Hindu law of inheritance in the 
absence of proof of any special custom, although undoubt
edly i t  leaves the law, as pointed out by the Chief Justice 
in the above case of Hirbai v. Gorbai, in an incomplete 
state which can only be satisfactorily dealt with by express 
legislation/”

This case was followed in Abdul Cadur H nji Mahomed 
v. C. A. Turner? where it was held that Cutchi Memons 
are governed by the Hindu law of inheritance. Scott J., 
asid :—“ The parties belong to the caste known as the 
Cutchi Memons who, like the Khojas, are Hindus by origin, 
converted to Mahomedanism, some centuries ago. I t  is a 
well known principle of law in India, that when a  Hindu is 
converted to Christianity or Mahomedanism, the conversion 
does not of necessity involve any change of the rights or 
relations of the convert in m atters with which Christianity 
or Mahomedanism has no concern, such as his rights and 
interests in and his powers over property.3 As regards the 
Khojas, it has been decided by this Court tha t in questions 
of inheritance they are governed by the Hindu law in the 
absence of any proved special custom to the contrary ,4 But 
the point is not so clearly settled as regards Cutchi Memons.
Sir E . Perry in Hirbai v. Sonabai5 treated two castes on 
the same footing, and decided tha t by their customary

1 Ashabai v, Haji Tyeb Ilaji I .A . 195).
Buhimtvlla 9 Bom. 115 p. 120 4 llahmutbai v. Hirbai, 3 Bom.
(1882). 34 (1877).

» 9 Bom. 158 p. 162 (1884). 0 Perry’s 0. 0 .1 1 0 ,
8 Abraham v. Abraham 9 Moo.

m/f!
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law families were not entitled to a share of their father's 
property a t his death as they would have been according1 
to Mahomedan law, but only to maintenance and m ar
riage expenses. This ruling has been followed and 
strengthened in the ease of Khojas until now they are 
completely governed by Hindu law in m atters of inheri
tance. But in the case of Memons this Court has decided 
in re Haji Ismail Haji Abdula1 tha t Cutehi Memons are 
not Hindus within the meaning of section 2 of the Hindu 
W ills Act (X X I of 1870), and the late Chief Justiee 
then added: eW e know of no difference between Cutehi 
Memons and any other Mahomedans, except that in one 
point, connected with succession, it was proved to Sir E.
Perry's satisfaction that they observed a Hindu usage 
which is not in accordance with Mahomedan law.’ This 
dictum  was not, however, necessary for the decision of the 
point before the C ourt; and it has not been followed in 
subsequent cases. In Ashabi y, H aji Tyeb H aji R akim t* lla \ 
the question raised and the present Chief Justice distinctly 
ruled that Memons as much as Khojas, although converts 
to Mahomedauism, still retain the Hindu law of inheritance.
This ruling, I am informed, has been followed subsequent- 
ly by Mr. Justice Bayley and Mr. Justice Birdwood, and 
my own opinion coincides w ith it ."

In  Mahomed Si-dick v. H aji Ahmed8 Scott J., again 
discussed all the eases on the point, and observed: ‘T fully 
concur with these judgments. I have only re-argued the 
question, because the community showed in the course of 
this ease that they are now somewhat desirous of changing 
the law of inheritance which has hitherto governed them.
The general principle is, therefore, that Cutehi Memons 
are governed by the Hindu law of inheritance in the 
absence of proof of special c u s t o m F u r t h e r  on his 
Lordship said :— "  I t  is also pretty  clear tha t a large and

’ ,5 Bora- :|S2 (1880). * 10 Bora. 1 p. 13 (1885).
'  3 Bom. 115 (1882)
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influential section of the community, in fact the great 
majority, wish to follow in future the Jaw of their religion.
A good case is thus made out for the consideration of the 
Legislature, but no case whatever for the interference of 
a Court of law.’-'

In the matter of Haroon M ahom ed1 the appellant was 
a Cutchi Memon and had been adjudged insolvent 
with other members of the family. He denied that he 
was a partner of the family firm. The Court held that 
he being a Cutchi Memon the rules of Hindu law and 
custom applied to him and that his position with regard 
to the family property was to be determined by the same 
conditions as would apply in the case of a member of a 
joint and undivided Hindu family.

In a very recent case the Chief Justice of the Bombay 
High Court said: “It is beyond dispute that in the 
absence of proof of any special custom of succession, the 
Hindu law of inheritance applies to Cutchi Memons”* 
and referred to A shabai v. E a j i  Tyeb H a ji R aM m tu lla .*

P o w er o£ With reference to the question as to whether Cutchi
ancestral1 and. Memons by a special usage recognize no difference in the 
acquired power of alienation between ancestral and self-acquired 
property , property, the Court found that the alleged custom was not 

proved, as the custom was not shewn to be uniform or 
continuous or accepted by the community.4 

Wills by Wills made by members of the Cutchi Memon com-
Semons muuity, whereby the testators dispose of property which 

is proved to be ancestral, are held to be invalid.® Accord
ing to the Mahomedan law as well as Hindu law persons 
not in existence at the death of a testator are incapable of 
taking any bequest under his Will.6

1 14 Bom. 189 (1890). 4 M ahom ed Siilieh v. Haji Ah-
* Mooaa IR ij i  Joonas N ooran i v. m ed  10 Bom, 1 (1885).

TTnji A b d u l 'Rahim H aji Hatyied s Ibid.
3 0  B om , 197 p - 201 (1905). * Aldul Caduv JXaji Mahomed

> 9 Bom, 116 (1 8 8 2 ). v .  C. N, Turner 9 .B o m . 158 (1884).

"
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In Moosa H a ji lo o m s  JSooram v. f la j i  A bdu l Rahim  descent o£
I la j i  flam ed1 the question was whether on the death of a 
lady, a Cutchi Memon, her stridhan  dewolves on her 
husband's brother's son or on her mother. As there was 
no issue of the marriage, the devolution should be governed 
by the form of marriage,® If the marriage is in an 
approved form, the property devolves on the heirs of the 
husband ; but it it is in an unapproved form, the property 
should descend to the heirs of the deceased, lady, Crowe 
J., held that the marriage was in an approved form and 
the property in dispute should go to the deceased lady's 
husband s nephew, who brought the suit. In appeal fur
ther evidence of custom was added to the record. The 
Appellate Court held that the marriage of the deceased 
lady was in an approved form. Their Lordships referred 
to a Khoja case decided so far back as .1866/ in which it 
was held that, by the custom of Khoja Mahoraedans, when 
a widow dies intestate and without issue property acquired 
by her from her deceased husband does not descend to her 
own blood relations, but to the relations of her deceased 
husband. This rule of succession prevailing among Khojas 
is in accordance with the rule of inheritance applicable to a 
Hindu widow married in an approved form. It shows that 
the rule for which the plaintiff in the above case contended 
agrees with that which governs in a community to which 
his own bears so close a resemblance. The Appellate Court 
accordingly affirmed the decision of the original Court,

We take the following history of the Khojas from Khojas i 
the “Oriental Cases" decided by Sir Erskine Perry.* their history.

“The Khojas are a small caste in Western India, who 
appear to have originally come from Sindh or Cutcb, and

30 Bom. 197 (1905). K h a ta o  v. P a rd k a n  M ann  2 Bom
- Vide M a yu U a  Oh. IV s. X. H. O. R. 276 (1866),

PP. 97-93 Mandlik’s Hindu Law. » Vide Perry’s O .'o . p 112
* In th e  goods of Mnlbai; Karim .
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who by their own traditions, which are probably correct., 
were converted from Hinduism about four hundred years 
ago by a Fir named Sadr Din. Their language is Outchi; 
their religion Mahomedan; their dress, appearance, and 
manners, for the most part, Hindu. These latter facts, 
however, do not warrant the conclusion being drawn, if 
such conclusion is necessary for decision of the case (and 
I think it is not) that the Khojas were originally Hindus, for 
such is the influence of Hindu manners and opinions on all 
castes and colours who come into connection with them, 
that gradually all assume an unmistakable Hindu tint. Par- 
sis, Moguls, Afghans, Israelites, and Christians, who have 
been long- settled in India, are seen to have exchanged 
much of their ancient patrimony of ideas for Hindu tones 
of thought; and, in observing this phenomenon, I have 
been often led to compare it with one somewhat similar 
in the black soil in the Deccan, which geologists tell us 
possesses the property of converting all foreign substances 
brought into contact with it into its own material.

'‘However this may be, the Khojas are now settled 
principally amongst Hindu communities, such as Cutch, 
Kathiawar, and Bombay, which latter place probably is their 
head-quarters. They constitute, at this place, apparently 
about two thousand souls, and their occupation, for the most 
part, are confined to the more subordinate departments 
of trade. Indeed, the caste never seems to have emerged 
from the obscurity which attends their present history, and 
the almost total ignorance of letters, of the principles of 
their religion, and of their own sta tus, which they now 
evince, is probably the same as has always existed 
among them since they first embraced the precepts of 
Mahomed.

‘'Although they call themselves Mussulmans, they 
evidently know but little of their prophet and of the Koran ; 
and their chief reverence at the present time is reserved 
for Agha Khan, a Persian nobleman, well known in con
temporaneous Indian history, and whom they believe to be
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a descendant o f  the F ir, who converted them to Islam.1 
But even, to the blood of their saint they adhere by a frail 
tenure; for it was proved, that when the grandmother of 
Agha Khan made her appearance in Bombay some years 
ago, and claimed tithes from the faithful, they repudiated 
their allegiance, commenced litigation in this Court, and 
professed to the Kazi of Bombay their intention to incor
porate themselves with the general body of Mussulmans 
in this island. To use the words of one of themselves, they 
call themselves Shias to a Shia, and Sunnis to a Sunni, 
and they probably neither know nor care anything as to 
the distinctive doctrines either of these great divisions of 
the Mussulman world. They have, moreover, no translation 
of the Koran into their vernacular language, or into 
Gujarati, their language of business, which is remarkable 
when we recollect the long succession of pious Mussulman 
Kings who reigned in Gujarat, and in the countries in which 
the Khojas have been located. Nor have they any scholars 
or men of learning among them, as not a Khoja could 
be quoted who was acquainted with Arabic or Persian, the 
two great languages of Mahomedan literature and theo
logy and the only religious work of which we heard as 
being current amongst them was one called the Das Avatar, 
in the Sindhi character, and Cutchi language, of which 
Navayan, the interpreter, has procured me some translated

1 This is a mistake, I think. King to bestow to him his daughter 
From an instructive note I have in marriage. “The peculiar doc- 
seen by Lt. Col. Rawlinson, it ap- trine of the Ishmaillies, as this 
pears that Agha Khan is a linial section of Mahomedans is called in 
descendant of the Sixth Imam, and Persia, is that they believe each 
that a large section of Mussulmans successive Imam from Ali to Ismail 
believe this Sixth Imam is again to was an incarnation of the Divine 
appear on the earth. It ia pro. Essence, and further that the in- 
babie that the Pir, who converted carnation is hereditary in the 
these Khojas, belonged to this direct male lin e ; hence Agha 
Imamysect of Persia, and hence Khan is worshipped as a God by 
the reverence for Agha Khan, all true Ismailiies,”— Col. Ra/wlin- 
whieh is shown by numbers in son's R e p , to  &ovt, o f  I n d ia ,
Persia, and which induced the late
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passages, and which, as professing to give a history, of the 
tenth incarnation in the person of their Saint, Sadr Din, 
appears to  he a strong combination of Hindu articles of 
faith w ith the tenets of Islam /"

The term  Khoja means both “ the honourable or wor
shipful person” and “ the disciple." Its full m eaning, as 
applied to the community, may fairly be taken to amount 
to “the honourable or worshipful converts/ '2 They are not 
Mahomedans proper, nor Hindus. They are a caste convert
ed from the Hindu religion ; and their religion has, since 
the date of their conversion, been Mahomedan of the Shia 
division and Imami Ismaili form. In  comparatively recent 
times a schism has occurred amongst them in Bombay.
A numerical minority professed to belong to the Sunni 
division of Mahomedans, insisted that the religion of the 
Khojas a t large was Sunni, that the public property of 
that community ought to be applied to Sunni purposes and 
sought to cast off allegiance to H . II.. the Aga Khan as 
Imam of the Shia Imami Ismailis. However, in a suit brought 
by some of the innovating party w ith those objects, Sir 
Joseph Arnould held : “ tha t the Khojas never were Sunnis, 
but tha t from the beginning they have been, and (with the 
exception of the relators and plaintiffs, and their followers 
in Bombay) still are Shias of the Imami Ismail persua
sion."®v

In  order to enjoy the full privileges of membership in 
the Khoja community a person must be one of th a t sect 
whose ancestors were originally Hindus, which was con
verted to, and has throughout abided in the faith  of Shia 1

1 See also The Advocate* General hereditary Imam of the Ismailis; 
ex relatione Daya Muhammad v. relations of Aga Khan with the 
Muhammad Husen Huteni 12 Bom Jamat or public authority of the 
323 (decided in April, 1866). for Khojas of Bombay, & e, &c. 
the history of the sects of Sunis, 2 Vide 12 Bom, H.O.R. 343 
Shias, and Shia Imami Ismailis; * Vide Daya Muhammad v. 2Z. 
history of Aga -Khan ; history of //, Aga Khan 12 Bom If. C R.
Khojas and tbeiv relations with the 323 (1866).
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Imami Ismailis, and which has always been and still 
is bound by ties of spiritual allegiance to the here
ditary Imams of the Ismailis. The Aga Khan, as the 
spiritual head of the Khojas, is entitled to exercise a 
potential, voice in determining who, on religious grounds, 
shall or shall not remain members of the Khoja com
munity.1

In matters matrimonial, the Khojas are regulated by Matrimonial 
Mahomedan law.2 Amongst ordinary Mahomedans mar- of Khojas, 

riages are performed by the kazi or his naibs or deputies.*
The marriages of all Khojas in Bombay used to be per
formed by him until the schism. Since the schism, however, 
those Khojas, who regard the Aga Khan as their head, have 
had their marriages performed by him while the others 
continue to employ the kazi as before.4

In Eirbai v. Sonabai8 Sir E. Perry held that, according Females not 
to the custom amongst Khojas, females are not entitled ^arc^their 
to any share of their father's property at hb  decease. By fathers pro
file custom of the Khoja Mahomedans, when a widow dies peTty' 
intestate and without issue, property acquired by her from 
her deceased husband does not descend to her own blood 
relations, but to the relations of her deceased husband.
If no blood relations of the deceased husband are forth
coming, the property left by the widow belongs to a jamat,
As to the degree of relationship which will entitle mem
bers of the deceased husband's family to succeed has yet 
remained an open question,6

A Khoja having died intestate, and without leaving widow’s 
issue, was survived by his mother (a widow), his wife, right* 
and a married sister. I t  was held that according to the 
custom of the Khojas, his mother was entitled to the

' Daya Muhammad v. Muham- Ahmed 1 Bom. H.C.B. 236. {1861), 
mail Buten JSiueni 12 C. * See Birbai v. Gorbai 1 2  Bom.
R. 323 1866). H.C.B. 320, 321 per Westropp C. J.

* See Pirhhai 8 Bom. H.C.E., 8 Perry’s 0 . C, 110.
er ca 95. * K arim  JChatav v. Pardhan

* Muhammad Ibrahim v. Qulam Manji 2 Bom, H, 0. E. 292 (1866).
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management of his estate, and, therefore, to letters of 
administration, in preference to his wife or his sister.1 
The widow of a Khoja Mahomedan who has died childless 
and intestate, succeeds to her husband's estate in preference 

Son’s right to to his sister,® A son is entitled to obtain partition of 
partition. ancestral property in his father's lifetime without his

father’s consent,8 But this right of a son to partition in 
the lifetime of his father, more especially where moveable 
property is concerned, is one upon which the greatest 
doubt and difference of opinion has always prevailed, 
and consequently there is no presumption in favour of its 
inclusion in the Hindu law, which, in the absence of proof of 
custom to the contrary, is applicable to Khoja Mahomedans.
In the case of Ahmedbhoy Hubebhoy v. Cam m bhoy Ahmed Mot/* 
the Court held that it was not established tha t amongst 
Khojas in Bombay there was any recognized right of a son 
to demand partition in the lifetime of his father, although 
it was proved to be customary in Kathiawar and (dutch for 
a father to give a son who wished for it his share of the 
family property, both ancestral and self-acquired.

Settled rule It is a Settled rule in Bombay that, in the absence of
of inheritance sufficient evidence of usage to the contrary, the Hindu 
skin among law is applicable in matters relating to property, inheri- 
Khojas, tanee and succession among Khoja Mahomedans, and this

rule is held to apply in a case of Khojas at Thaua.* But 
this rule must not be accepted in its widest sense. I t 
is confined only to simple questions of inheritance and 
succession. I t  does not apply to the question of partition.6 
If a custom opposed to Hindu law be alleged to exist 1 * * 4 *

1 Hirbai v. Qorlai 12 Bom. 534 (1889).
H. 0. B. 291 (3875). * Shivji Hamm, v, Hutu May!

1 Rahiviatbai v. Hirbai 3 Bom. Khoja 12 Bom. ft. C. ft. 281 (1874) ;
34 (1877). Hirbai v. Gorbai, Ibid 294 p. 321

* Cassumbhoy A/unedblwi/ v, (1875).
Ahmedbhoy IM nbhoy  12 Bom. 6 See AJiinedbhoy IIuMbhoy v.
280 (1887). ('amunbhoy A hnntlbhoy 13 Bom.

4 Ahnirdl/itni/ Hiibibbhotj v. ”>34 (1889).
Cdsisumblwy Ahmrdbh<»j 13 Bom ,
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amongst Khojas, the burden of proof rests upon the 
person setting up that custom.1

The Khojas, being partly regulated by Mahomedan Proof of 
law, partly by Hindu law and partly by custom, occupy lesfl
a position so peculiar that the Courts do not apply to them, ru le ."  

when seeking a custom of inheritance or succession, differ
ing from the Hindu law, the stringent rule that the custom 
must he proved to be ancient, invariable and submitted 
to as legally binding but act upon satisfactory evidence 
that it has been the general custom and accepted as such 
by the general majority of the Khoja community.® But 
evidence merely of the opinion of the leading members 
of the caste is not enough. Instances must be proved in 
which the alleged custom has been observed aud fol
lowed.*

Although a Khoja and his wife are married accord- Widow’s right 
ing to Mahomedan rites, yet at the time of his death, so t0„m8inten‘ 
tar as regards the succession of his property, he is a 
Hindu. I f  his brothers lived joint with him, his widow 

. would be entitled to maintenance out of his estate while 
his property devolved on them. According to 7yava.hr 
Mayukk which governs Khojas for the purpose of inheri
tance and succession, when a person inherits the estate of a 
person deceased, he takes it as an universitas with all the 
rights and liabilities annexed to it. Maintenance of those 
whom the deceased was bound to maintain and payment 
of his debts • are liabilities which are annexed to the estate 
in the hands of those who take it.4

By the law and customs of Khoja Mahomedans there Ancestral
is a distinction between ancestral and self-acquired pro- aad self-1 * acquired

------------ ?---------------------------------------------- ——————-------  property.
1 12 Bom. H. 0. R. 291; 3 Bom, 5 12 Bom. H, C, R, 29-1 ; 12 Bom.

34; Casmmbhoy Ahmedbhoy v, 289.
Ahmedbhoy ITubibkoy, O. O. 1 2  * Rahimatbai v. llirbai 8  Bom.
Bom. 280 (1887). But in case of 34 at p. 40 (1877).
partition see above Ahmedbhoy 4 Rashid Kannali v. Sherbaiw>,
Hubibhuy v. Cammbhoy Ahmed- 29 Bom. 85 (1904). 
bhoy 13 Bom. S34 (1389).
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perty in reference to tlie power of the owner to devise 
or make a gift thereof similar to tha t which obtains 
under the ordinary Hindu law.1 Where wealth amassed in 
trade by an individual is said-to be ancestral in the hands 
of th a t individual, it is not enough to show that he 
inherited some property j it must be shewn th a t the pro- 
perty inherited contributed in a material degree to the 
wealth so amassed.®

Wills by a In  the ease of Qnngabai v. Thavar M id i a* i t  was held
tha t in the Will of a Khoja Mahomedan written in the 
English language and form, a g ift of a fund “ to be disposed 
of in charity as my executor shall think righ t"  was a valid 
charitable bequest. Where, however, the Will was in the 
vernacular and the word clharam, was used, the word was 
held to be too vague and uncertain for the gift to be carried 
into effect by the Court, the word clharam including many 
objects not comprehended in tlie word “ charity" as 
understood in English law.

1 CSasmmbhoy Ahnwdbhoy y. Cassumbhoy Ahmedbboy 13 Bom. 
Ahme-dhhpy Hubibhoy 1 2  Bom. 280 684 (1889).
ri887)- 8 I Bom. Il.C.R, 71 (1863).

* Ahmedbkoy Hubibhoy v.
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CHAPTER XL

MALABAR CUSTOMS.

Under the heading of ff Malabar Customs ” vve propose 
to deal briefly with customs and usages of people living 
in Canara, Malabar, Cochin and Travaneore. Hindus and 
Mahomedans of these parts of India are not governed, in 
matters of succession, by their respective laws. There 
are three distinct systems prevalent in these countries, 
which regulate inheritance. Marumakkatayam or heirship 
of sister’s son is the principal system which governs people 
of Malabar of whom the Naira are the chief factors. Some 
Nambudri Brahmans and a great majority of Mapilla 
families of North Malabar also follow the same system 
of succession. The system, known as Makkatayam or 
descent in the line of sons, prevails among Nambudris 
at large and also among other people, such as Tiyans,
Thiyyas, Tiyars, fee. The third system, Aliyasantana, 
according to which the descent runs in the female line, is 
followed by the people of Canara,

N airs1 form the bulk of the population in Malabar. Nairs,

Their domestic system is the most perfect form of joint 
family. “ Each tarwad lives in its mansion, nestling 
among its palm trees and surrounded by its rice lands but 
apart from and independently of its neighbour.'' Among 
Nairs inheritance is regulated by the Marumakkatayam, 
whereby family estates devolve on the female lines, so 
that childi’en are not the heirs of the wife’s husband 
but inherit from and through their mother. They have 
their own laws and usages which are very peculiar. “ Some 
of them are so well established as to be judicially noticed 
without proof. But others of them are still in that

1 As to the origin and early Census, 1891, VIII, 222; Logan’s 
position of the Nairs, vide Madras Malabar Manual VoL I, p. 141,
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stage in which proof of them is required before they can 
be judicially recognized and enforced. The Naira are 
persons amongst whom polyandry is legally recognized; 
and descent of property through females is acknowledged 
law. The right (and perhaps duty) to adopt females into 
the family or tarwad, when necessary to preserve it, 
appears to be in accordance with their law/ '1 

Kair Though polyandry is legal among the Nairs, it seems
marriage. to }iave now died out, as we find from the Report of the 

Malabar Marriage Commission of 1894 which contains 
valuable information on the point. “ According to the 
North Malabar witnesses the rule is that the union of a 
man and woman lasts for life. The wife lives with her 
husband, Divorces are almost unheard of, or one extreme
ly rare. Respectable people set their faces against 
polygamy.” * The same rule seems to prevail throughout 
the greater part of South Malabar.* As regards 
freedom to marry, or not to marry, it is conceded to 
women as well as to men; the rule of Hindu law, 
which prescribes marriage as indispensable to women, 
having no obligatory force either among Nambudri 
Brahmans or among Nairs and Tiyars*

Tali-kettu* Tali-kettu-kalyanam  or marriage by tying the tali is
halyanam and indispensable to a Nair girl. I t  is generally performed be- 

fore the girl attains her puberty. The ceremony lasts 
four days and terminates with the tearing of a cloth, the 
pieces of which are given to the boy and the girl who 
have been the subject of this sort of mock marriage.
For this tearing of the cloth symbolizes a divorce between 
the pair, as after that they may possibly never see each 
other again. I t  is said tha t if a girl fails to perform this

1 T, Raman Menon v. V. P. * Malabar Marriage Commission
Raman Menon, 27 I. A 231 Beport, 1894, p. 103. 
p. 236 (1900) : S.C. 24 Mad. 73 p. * Ibid p. 36.
79, Strange’s Manual of Hindu * Ibid p. 67,
Law p. 403,
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ceremony, she is liable to be excommunicated from her 
caste. Sambhandham is a proper and serious,form of marriage.
For it is followed by co-habitation. W ith regard to sam
bhandham the Report of the Malabar Marriage Commission 
has the following:— “ Many respectable witnesses tell us 
that no formality, religious or secular, need attach to 
sambhandham, and that in very many cases the consent of 
the girl and of her guardian are all that is thought neces
sary. But it is also an undoubted fact that recent usage 
(especially in North Malabar) tends to surround the occa
sion of first co-habitation with more or less elaborate 
ceremonial.’”

How the Nambudri Brahmans came to settle in Mala- Nambudris. 
bar is a matter for antiquarians. But the tradition is 
that Parasurama, the first King of Malabar, introduced 
Brahmans into his Kingdom and gave them lands therein.
The Nambudris of the present day are supposed to be 
the descendants of the original settlers. The latter 
certainly came from the same Aryan stock of Brahmans 
one finds in other parts of India, but their descendants 
having been segregated from the original stock and isolated 
in Malabar for some centuries, adopted the customs and 
usages of the surrounding people, ».<?. Nairs. These customs 
and usages are at variance with the general principles of 
Hindu law.

The probable period when Nambudris settled in Mala
bar is a matter of uncertainty. The late Sir Muttnsarai 
Ayyar, however, thought that the event must have 
occurred before the Mitakshara was written, as there is no 
mention of the Sarvasvadhanam form of marriage which 
was then, and still is, recognized in Malabar. The learned 
Judge further said that the emigration must have taken 
place prior to the time of Sankaracharya, the founder of

’ Mai. Mar. Oommn. Report pp. pp. 182-125 (7th Edn.).
21-24. See also Mayne’s H. L.
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the Adwaita or non-dualistic Vedic philosophy. For, Sir 
Mnttusami Ayyar said “ that it is in evidence that the 
acharams or practices of Nambndris are believed to have 
been regulated by him/5 And the great Sankaracharya 
is said to have lived about the fifth or seventh century.
After referring to other “ internal evidence, 55 as he styles 
these facts, Sir Mnttusami Ayyar comes to the conclusion 
that Nambndris must have settled in Malabar more thau 
1200 or 1500 years ago.1 Mr. Logan is of opinion that 
“ Nambudris entered and settled in Malabar in large 
numbers and as an organized body precisely at the time 
(end of seventh and first-half of eighth century) when the 
extinction of Peruma!5s authority was for the first time 
menaced by the Western Chalukiyas/5*

“ Whether the first migration was in the seventh century 
or several centuries before it,’’ Says Sir Mnttusami Ayyar,
“ there is enough to show that the personal law which 
they carried with them is not Hindu law as expounded 
by the authors of the Mitakshara, Smriti Ohandrika, and 
Madhavya, but ancient Hindu law as it was probably 
understood and followed about the commencement of the 
Christian era/5®

D ifference  The usages of Nambudris differ on some important
u sag es of points from those of Brahmans in other Provinces. The 
N a m b u d ris  principal and permanent variations are detailed in E. /.n n,-i Brahmanh x x »
of other Vishnu Nambudri v. E, 1. Krishnan NambudriA These
Provinces, a fe  .__

(i) The eldest son is alone permitted to marry, the
junior sons being allowed to consort with
Sudra females.

(ii) A girl attaining puberty without having con
tracted marriage does not forfeit her caste.

1 Vasndevan v. The Secretary of th e  A ncien t, M a la b a r  T en u res. 
of State for India, 11 M ad . 157 p. Appendix I.
1 8 0 (1 8 8 7 ), * 11 M ad. 157 p, 181.

* L o g an 's  B e p o rts  o n  t he  N a tu r e  1 7 M ad. 3 p , 15, (1883),
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(iii) Marriage may take place before as well as
after a girl has attained puberty,

(iv) Marriage takes place not immediately but about
two years after the completion of the stage of 
studentship marked by the performance of the 
ceremony of mmavarthcma.

(v) A boy on whom the ceremony of upanayana or
investiture with the thread has been performed 
may be adopted.

(vi) Division cannot be enforced.
Nambudris are not governed by the ordinary Hindu difference 

law in respect of the management and alienation of their N a m b u d ri  

family property. “ Their customs in the management and “ stomata 
assignment of property do not differ from the customs of th e  m an ag e- 

Nairs. Impartibility is the rule, and the eldest member property 
'« the manager. The eldest member in a Nambudri family, 
like the eldest member ill a Nair family, is called the 
karnavan}  The management does not descend from father 
to son, hut invariably devolves on the senior male member 
however remotely connected, even though the deceased 
manager may have left adult sons competent to enter 
upon the management. The only difference between a 
Nambudri Mam  and a Nair tarwad is, that in the former 
the offspring of the marriage and the married woman 
become members of the husband's Mam, while the 
children of a Nair woman become members of her own 
tarwad. The self-acquired property left undisposed of by 
a deceased junior male member does not descend to his 
son, but following the custom of the Nair tarwad it 
lapses to the illam ’"1

Nambudri Brahmans are governed by Hindu law as Rule oE 
modified by special customs adopted by them since their sucoe®ion 
settlement in Malabar. Among them succession is traced N a m b u d ri* .

1 Namhtan Nambudri v. Nam- 1 NUahandan v. Aladhavam, 10 
blfan Nambudri, 2 Mad. H, 0, B. Mad. 9 p. 1 1  (18861 
1 1 0  (1861). 1 ' h
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through males ancl property passes from father to son, 
whereas, among Nairs, succession is traced through 
females and property descends from mother ter daughter.
Thus the mode of tracing succession and devolution of 
property are in accordance with Hindu law and contrary 
to ManmaMatayam usage.1

In a very lengthy and learned judgment in the 
Vamdemn’ss case, the learned Judges have drawn a graphic 
pictmc of the distinguishing shades of difference between 
Nambudri and Nair customs and usages. As these are very 
interesting and instructive we cannot do better than giving 
them in extemo ’n their Lordships' language:— “ Again, 
legal marriage is toe basis of the law of succession among 
Nambudris as among Brahmans of the East Coast, while 
among Nairs there is no recognized connection between 
merriage and inheritance. Thus, the notion of paternal rela
tion founded upon legal marriage as the cause o£' inheritance 
obtains both under Hindu law and among Nambudri 
Brahmans. Further, a Nambudri woman, in common 
with a Brahman on this side of the ghats, takes her 
husbaud’s goiram upon her marriage and passes into his 
family from that of her father, and perpetual widowhood 
and incapacity to re-marry on her husband’s death are 
the incidents of marriage both among Nambudris and 
Brahmans of the East Coast. But among Nairs a woman 
continues through life to belong to the family in which 
she is born, and the sexual relation which she forms, 
or her so-called marriage, operates in law neither to
<rive her the domicile of her husband nor to create a ©
disability in her either to re-marry or to put an end to 
her marriage at her pleasure during her first husband’s 
life. Moreover, the same rule of collateral succession 
obtains both among Nambudri Brahmans and other 
Brahmans in Southern India. Among the former,

1 Vasudevan x. The Secretary of (1887).
State for India, 11 Mart, 157 j>. 160.

| I |  <SL
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dayadies or distant kinsmen are divided into those who 
have ten and three days’ impurity or pollution, and among 
the latter, such kinsmen are classified as g o tra ja  
m pin d m  and samanodakas, the .tapinda and the sam a- 
nodalca relationship being severally the cause of ten and 
three days’ impurity or pollution, arising from the birth 
or death of any one so related. Moreover, Nambudris 
and Brahmans on the East Coast recognize alike the 
authority of the Vedas and of Smritis, and they have 
faith in the religious efficacy of ceremonial observances 
and of funeral and annual obsequies. We may also 
refer to the ceremony of investiture or n pa n a ya m m  
and to the notion of second birth as common to both.
The view, therefore, that when Nambudris settled in 
Malabar they carried their personal law with them, 
though they changed it in some respects after their 
settlement on the West Coast, is supported not only by 
the foregoing facts, but also by the fact that golram s 
of Nambudri Brahmans are said to be the same as those 
of Brahmans on the East Coast, indicating thereby common 
descent from the same original ancestors. It was observed 
by the Privy Council in RutcJiepnHy B u t t  Jka  v. R a j  under 
N a m in  Rao,' that wheu a class of Hindus migrates from 
one place to another and retains ancient religion, the 
presumption is, unless the contrary is shown, that they 
carried their personal law with them to the new settle
ment. There is, therefore, sufficient foundation for the 
opinion of the Judge that Nambudris arc governed prima 

f a c ie  by Hindu law ; but it must be remembered that the 
personal law which they presumably carried with them 
was the Hindu law as received by Brahmans at the time 
of their settlement in Malabar, and that it is not the 
Hindu law as modified by customs which have since come 
into prevalence among Brahmans on the East Coast. For 
instance, the form of marriage called the m rvaevadhanam  1

1 2 Moo. I . A. .(18»9),

<SL
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marriage, which is referable to the ancient Hindu law of 

puirika pntra, or of the appointed daughter and her son, 
is still in force among Nambudris as a mode of affiliation, 
though it is obsolete on this Coast. Another qualification 
with which Hindu law should be applied to Nambudris 
consists in their adoption of the territorial law or the 
usage of Nairs in several respects subsequent to their 
settlement in Malabar. Under Hindu law, both ancient 
and modern, partibility is an incident of ordinary Hindu 
property, coparcenary depending for its continuance upon 
the mutual consent of co-sharers; but among Nambudris, 
as among Nairs, family property is not liable to be divided 
at tbe instance of any one of the coparceners. Again, 
self-acquired property merges, on the death of the person 
acquiring it, into family property as is the case among 
Nairs. I t  appears further that the senior male, in point 
of age, is entitled to management in preference to the 
representative of the senior branch. We may also mention 
that among Nambudris, the eldest brother alone usually 
marries, and the others, as is tbe ease, among Nairs, consort 
with Nair women otherwise than with the sanction of 
marriage. Having regard to the evidence on both sides, 
the conclusion we come to is, that Nambudris are governed 
by Hindu law, except so far as it is shown to have been 
modified by usage or custom having the force of law, the 
probable origin of the special usage being either some doctrine 
of Hindu Jaw as i t  stood at the date of the settlement,
though now obsolete, or some Manmakkatayam usage,’” 

* * * * * *
“ Again, a Brahman woman becomes an outcaste on 

the East Coast by not marrying a t all, or by marrying 
after she attains her maturity j but in Nambudri illcims* 
women marry after they attain their maturity, and some 1

1 Vasudemn v . The Secretary of M u ttu sa m i A yyax J .
State fo r  India, 11 M ad. p p .  160- s M am  is  a  B ra h m a n ’s house.
163 (1 8 8 7 ) per  C ollins C. J .,  a n d  I t  is a lso  ca lled  Mana.



|S  SL
MALABAR CUSTOMS. 4 2 7

never marry at a ll Further, the adoption of a  son as the
son of two fathers, or in dwyamnshyayana form, is obsolete 
on this Coast, and, according to the evidence taken on 
Commission in Travancore and Cochin, it is the ordinary 
form of adoption recognized in Malabar. Further, on the 
East Coast, no Hindu widow is competent to adopt in the 
absence of express authority either from her husband or his 
Mpindasi but, according to the evidence taken in Travan
core, the Nambudri widow has an implied authority to 
adopt in the absence of express prohibition/ ’’1

A Hindu widow cannot alienate or, rather, has but 
restricted powers of alienation. “ According to Nair usage, 
however, women have no doubt full ownership when they 
are the sole members of their tarwads; but the system of 
law under which they have such ownership is essentially 
distinct from Hindu law. The status and the usage of 
Nambudri women in other respects are anything but similar 
to those of the Nair females. The restriction on the 
disposing power of a Hindu widow is the outcome of her 
status as widow and the austere life prescribed for her by her 
religion and of the text that Hindu property was designed 
for religious sacrifices and spiritual purposes. The religion 
and status of Nambudri widows are substantially the same, 
whilst widowhood and its peculiar religious obligations 
in the form in which they are recognized among Nam- 
budris are wholly unknown to Nairs. I t  is, therefore, 
antecedently improbable that Nambudri women should have 
adopted Nair usage in respect of the power of disposition 
only, notwithstanding their custom as to widowhood and 
its religious obligations/ ’4

There are three different forms of affiliation prevalent Modes of 
among Nambudris, viz., adoption, appointment, and sarvas- 
mdhanam. The last two are peculiar to Nambudris, while the budiis. 
first is common to Nambudris and Nairs. In  three differ- 1

1 Ibid pp. I66-1S7. See also * Ibid p. 168.
J5 a t t a k o h a n d r i k u .
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ent ways, again, an adoption may be made: f i r s t ,  

adoption by ten hands or p a ttu k a y y a l d a tta ,  i .e . ,  by the hands 
of adopters (male and female), the adoptee and adoptee’s 
parents or guardians ; s e c o n d ly , adoption by cliam atha, i .e ,  

by burning a pan of sacred grass; and th ir d ly ,  adoption 
by merely taking into the family. This form is usually 
resorted to by Brahman widows and Nairs in order to 
perpetuate the family, when it is in danger of being extinct,1 

The person adopted must, be of the same tribe as the 
adopter. There is no limit as to age. The adoption of a 

. sister’s son by Nambudris is sanctioned by the customary 
law of Malabar,2 People following M a n m a k k a ta y a m  

should adopt a female, but, generally, a male also is 
adopted with her. Where a Nambudri family following 
M a ru m d kka ta y a m  omitted to adopt a female, it was held 
that such omission did not invalidate the adoption.8

A p p o in tm e n t. Both Messrs. Wigram and Ramelmndra Ayyar* refer to 
the appointment of an heir as an act of adoption and akin 
to the k r i l in ia  form of adoption in force in the Mithila 
country. I t  takes place without :iny ceremony. A Nambudri 
widow, or a n th a rja n a m  as she is usually designated, is a t 
liberty to appoint an heir in order to perpetuate her i l la m  

in the absence of dayadies with ten or three days’ pollution.*
There is no lim it as to the age of the person appointed. A 
married man with children is eligible for appointment.
He must be of the same caste as his adoptive mother. 
Whether in such appointment of heir i t  is necessary to 
direct that he should marry for the M a m . to which he is 
appointed as heir is doubtful.®

1 W igram ’s M a la b a r  Law & C ub- 4 See W ig ia m ’s M alabar L a w  
to m . K a m ch u n d ra  A y y a r’s M a la b a r  a n d  C u sto m , C hap . I .  R a m -  
L a w  and C u s to m . c h u n d ra  A y y a r ’s  M alabar L aw  a n d

■ 4 M. I  Vishnu Namhidri v. IS. C ustom , C h a p , V I .
I .  JCrishnan JVambudri 7 Mail. 3  » Vasudevan v. The Secretary o f
(F .B .)  [1883]. State for In d ia  11 M ad. 157

* SubruManyan v. Paramaswa- (1887). 
ram  11 Mad. 116  (1887). « Ibid.
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Tlie m'vaavadhanam form of affiliation is peculiar to Sarwsm- 
Nambudris in Malabar. I t  closely resembles, if it is no t dhamam. 
identical, with what is called pukika-hiranam, or pntrika 
putra, among other classes of Hindus. The object is to 
raise up issue to a father whose line is about to be extinct 
and to place the son to be begotten from a daughter in the 
place of a real son.1 This custom is very likely a survival 
of the obsolete practice of constituting as heir, the son of 
an appointed daughter.* The effect of the custom is to 
introduce the son into the i l l  am, to confer on him the status 
of a son in respect of the property of the illam, coupled with 
the obligation of managing, or assisting in the management 
of the estate and of supporting the family.8 S ir Muttusami 
Ayyar says: “ The legal import of a sarvasvadhanam
marriage is nothing more than the adoption of a  daughters 
son as the son of her father by anticipating a t  the time of 
the marriage, coupled with a condition that she should retain 
the status of her father's illam  in spite of her marriage.
Till the birth  of a son her status in the family is that 
of an unmarried daughter ; the relation of marriage was 
ignored as a ju ral relation for purposes of inheritance in 
connection with the illam ”*

The formula used at the marriage is : “I  give unto thee 
this virgin, who has no brother, decked with ornaments.
The son who may be born of her shall be m y son/' Thus 
the first born son of the marriage becomes the son of the 
father. Nambudris trace this kind of marriage to Hindu 
law, and the te x t of Vasistha,® which is adopted as the 
formula to be solemnly pronounced during the marriage, 
discloses a connection between the usage and the ancient 
Sm riti law. B u t the form of marriage is unknown on the 
E ast Coast, nor is it recognized as a mode of affiliation.

* Kwnaum v. Narayanmn, 9 (1882).
Mad. 260 p. 264 (1886). 4 Agmthrayan v, litkfieri 4

a M alatar Law a n d  Customs, 5. M ad, L. J . 303,
* Kesham Tha rag an, v. Rn&ran 8 Ohap. VI, 12.

Namfrndri 5 Mad. 259 p. 260
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Incidents of By sarvasvadkanam marriage the property of the wife
dhanam does not pass to her husband. He may hold his wife’s
marnage. property in trust for the children to be Lorn of the

marriage. I f  the wife dies without issue, or if there be no 
issue of the marriage, the property reverts to the illam of 
his wife's fattier. The husband, notwithstanding this 
sarvasvadkanam marriage, remains a member of his natural 
family.1

With reference to the observation in the above
passage viz., that if the wife dies without issue the property
reverts to the ill am of his wife's father, we should note
that it is merely an obiter dictum. The point was fully
discussed in a very recent case, where it was held that
whether the interest of the Son-in-law divests on the wife
dying without issue was not concluded by authority.2

Bight of the As to the right of the son born of sarvasvadkanam
son of sarva- marriage, he unquestionably inherits the property of his svailhanam 0 ’ * ’ , ,
marriage. maternal grandfather, to whom he stands in the position

of an adopted son. But, as to his right to inherit in the 
family of his natural father, it is settled now that he 
possesses none so long as other heirs exist.*

Mat am. According to the custom prevailing amongst Narnbudris
in Malabar a person may be introduced into an Mam ' 
to perpetuate its existence. Such person becomes a member 
of the illam and is primd facie entitled to hold the pro
perty held by the illam as trustee as well as to enjoy the 
property held by the illam as its own.4 The practice of 
illatam8 is generally resorted to by a person who has no 
male issue and requires assistance in the management of 
his family property. The power may be exercised by a man

1 Kumar an  v . N arayanan  9 M ud. 260 t l 886>.
M ad. 260 (1886). See also Vatu- 1 Kenhavan v. Vasudman 7 Mad. 
devan y . Secretary of State fo r  297 (1884); see a lso  7 ’. M. M.N.
India  11 M ad. 157 p . 164 Nambudripad v. JP. M. T. Mam.
(1887). budripad Mad. Dices, p. 125 (1855).

a A. L . Am ma y. P , T. 8 M ata , a  b rid e ’s f a th e r  h a r in g  
Nambudri SoM ad, 662 (1901). no  son a n d  a d o p tin g  h is  son-in-

* Kwmartm y . Narayanan, 9 law . Vide W ilson’s G lo ssa ry .
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who at the time has no son, though he may have more 
than one daughter and whether or not his hope of having 
male issue be extinct. But it is not clear whether the 
affiliation is effected by the mere introduction of a stranger 
into the family or if it requires for its completion marriage 
with a daughter. Nor is it clear whether, if the father 
be dead, the right may he exercised by a surviving 
paternal grandfather. For the purpose of succession the 
i l la ta m  son-in-law stands in the place of a son and, in com
petition with natural born sons, he takes an equal share.
As to his right to inherit the property of his natural father 
or to demand partition in the life-time of his father-in-law, 
nothing is definitely settled. I t  is not safe to consider 
that the affiliation is, in any other respect, analogous to 
Hindu adoption, save in the circumstance that the illa ta m  
is regarded as a member of the family into which he is 
admitted.1

In Ckenchamma v, Subbayds an issue was raised as to 
whether there could be coparcenary between an adopted 
son and illa ta m  son-in-law, but, no evidence being 
produced, it was held, in the absence of proof, that the 
right of survivorship is an incident of custom, and can
not be treated as suggested. The decision of Scotland C. J., 
and Junes J., in an un reported case,3 is no doubt in conflict 
with the later decisions, but no evidence was taken in that 
case, and it was inferred that there was coparcenary, because 
the i l la ta m  custom was a mode of affiliation. W e think 
it is not safe to attach to the usage all the incidents of 
adoption without specific evidence,4

A soilless person having introduced into the family 
an i l la ta m  son-in-law can subsequently adopt. Although 
an i l la ta m  son-in-law and a son adopted into the same

1 Hmumaniamim  v. Maui mrapu Suhba Beddi. Appeal No.
Beddi, 4 Mail. 272 p. 283 (1880). .103 of 1808.

* 9 Mad. I l l  (1885). 1 Malta Beddi v. .Padnuiinnta
* Mo pur Ademtna v. Dliama- 17 Mad. 18 (1892),
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I ■
family may live in eommensality, neither they nor 

i their descendants can, in the absence of proof of
custom, be treated as Hindu coparceners having the 
right of survivorship.1 The question as to whether 
an illatam son-in-law can demand partition from his 
father-in-law is not a pure question of law, but one that 
depends upon custom and can only be determined upon 
evidence.*

The custom of illatam obtains among the Mo tali > Kajnt 
castes" or lleddi caste in the districts of Bellary and Kurnool.*

The illatam son-in law does not thereby lose his rights of 
succession to the estate of his natural father's divided 
brother.* There is no evidence that the custom of illatam 
exists among the Kondarazu caste of the Vizagapatam 
district.*

Bight of the The right of the eldest member of a Nnmbudri family
eldest mem- to mana,ge the property as karnavm is absolute. Where 
foci* of n» .ISTh/iyI" « •  ° p i t •. ,i • * ibudri fa m ily , a junior member has in tact managed it, this is presumed

to have been with the eldest member’s permission, and the 
latter may at any time interfere and take the actual con
trol.'

Nnmbudri A Numbudri widow, who is the sole surviving member
Wiwer'8f ■ °*- her is n<A liberty to alienate the property of
nation and U* the Mam at her pleasure.7 According to custom she 
adoption, can at]0pp or appoint an heir in order to perpetuate her

ill am, in the absence of ilagadvi* with ten or three days' 
pollution.8r  __:___ _______

1 Chnevhamma v. Sulbaya  9 9 Namnimlui Jlaziiv, VeereMa-
M ad. 114 (1885). lira Jlazv, 17M ad. 287 (1893 )

* Chimin, Ohinjya f. Sum  Reddi 8 Nambiatan Nmnbndiri t .
21 M ad. 226 (1897). Nambiatan Nambvdin, 2 M ad.

* I/aHumanta>M»a v- Rani H .C .E . 110 (1864).
Reddi 4 M ad . 273 (1880). 7 Vanndevan v . The Secretary of

■' Sitatla Balavami lled d i v . State fo r  India, 11 M ad. 157(1887).
Sivada Peru Reddi, 6 M a d  267 * Ib id .
(1882).
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Under the Hindu law, the father has a share in la b ility  ofJ gt>ii8 tor
family property which may be severed by partition and father’s debts, 
which descends on his death to his sons, The obligation of 
the sons to discharge the father’s debts is incidental to the 
heritage. For discharge of debts., other than debts incurred 
for immoral purposes, the interest of the son m the 
family property may he sold. But among Nambudris, 
neither the father nor the sou has any definite share in 
family property which may he made available for the 
father's debt. The property is joint and indivisible and 
belongs to the whole family. Sons are not liable for a decree 
against the father. The principle of Hindu law, which 
imposes a duty on a son to pay his father’s debt, con
tracted for purposes, neither illegal nor immoral, is not 
applicable to the Nambudris, and Mussads (a class of 
Nambiulris).

A thong the Nambudris the rule in respect of devo- jSeU-acqui- 
lution of self-acquired property is not quite clear. There 
is no definite ruling of the High Court on this point. The 
decision in Kallati Kunju Mown v. Palat Errocla Me non1 
has settled the law in so far as Hair tarwach are concerned.
There the Court said ; “ I t is unquestionably the law of 
Malabar that all acquisitions of any member of a family 
undisposed of at his death form part of the family pro
perty, but they do not go to the nephews of the acquirer, 
hut fall, as all other property does, to the management 
of the eldest surviving male." In Vasurfevan v. The Secre
tary of State for hulia,% the learned Judges in discussing 
certain questions regarding the personal law of Nam
budris observed that among them “ self-acquired property 
merges on the death of the person acquiring it in family 
property as in the case among Nairn.” This observation 
however cannot be looked on as anything more than a 
mere obiter dictum, as no question as to the self-acquisitions 
of Nambudris was then before the Court.

1 2 M ad. H .C .K . 162 (1804). 2 11 M ad. 157 (1887).

55



§L
4 3 4  m .v l a b a h  c u s t o m s .

The decision in A. L. Amnia v. P. 7’, Namfoulri1 did 
not. advance the matter any further. Their Lordships 
after referring to Vasndevau’s case, as mentioned above, 
went on to observe as follows:—“ The course of the 
decisions being as now set forth, we should certainly not 
be prepared to hold that it is not open to the appellants to 
contend tha t the self-acquisition of Sankaran Nambudri 
passed on his death to his own immediate heirs and not 
to his Mam  if this contention had been raised either before 
the Court of first instance or the lower Appellate Court.
From the records, however, it is clear tha t this plea was 
never even suggested till this case came before us on second 
appeal. Such b e i n g  the ease we must refuse to refer this 
point, as we have been requested to do, to the lower Courts 
for inquiry and decision.3’

Tunoad. A tarwad is a body of persons with community of
property and the common right of the eldest to succeed to 
the management of i t .4 Sir Mutlusami Ayyar, the Pre
sident of the Malabar Marriage Commission of 1891, added 
a Memorandum to the report of the Commission. We quote 
from it the following very clear and concise description of 
a tanoail:— “ In its simplest form a tarwad, or marnmahka- 
tai/am family, consists of a mother and her children living 
together with the maternal uncle as their Jiarnavan. In 
its complex form it consists of several mothers and their 
children or their descendants in the female line, all tracing 
their descent from a common female ancestor, and living 
together as a joint family, in subjection to the power, 
and under the guidance and control of the senior male for 
the time being, as its head or representative. The link of 
relationship is descent from a common female ancestor, 
and the bond of family union is subjection to a common 
karmvan. The notion of tarwad property is that the entire 
family is its owner, that, it is impartible except by com-

1 25 M ail. 6 6 2 ,  (1901). v. E .  'Chenm JVdyar, 6 M ad. U .C .B .
* JSrambapalll Kurnpen A'ayue 411 p 419 (1871) per Holloway J,
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in on consent, and that each individual member is entitled 
to be maintained in his or her Hit wad home and to the 
fruits of joint beneficial enjoyment. The joint tannly is 
called a Uirwad and each of the mothers and her children 
and descendants in the female line constituting the tarwad 
is called a taivali, or the line of a single mother. * * ‘ H 
is noteworthy that the relation of husband and wife or of 
father and child is not inherent in the conception of a 
manmakkatayam family. In  cases in which a Nair woman 
resides with her husband, it is still considered to be in 
accordance with immemorial usage to send her back to her 
own tarwad immediately after, or very shortly after, his 
death, and not to remove his corpse for cremation until 
she is first sent away. The person that begot a child on 
a nintnmakka lay am female was originally regarded as a 
casual visitor, and the sexual relation depended for its
continuance on mutual consent.” ' . . .  ... .

The senior male member of a tarwad is called the uuncum. 
karnavau. He is not a mere trustee but bears the closest 
resemblance to the father of a Hindu family.* His posi
tion rights and obligations have been the subject of 
various decisions.8 We quote the following hom thc 
judgment in the case of Varanakot N. Ncnnlun v. F. N.
Ncuidjurf Under Malabar law, the eldest male member 
of the tarwad is the Urnavan. In him is vested actually 
(though in theory in the females) all the property, move
able and immoveable, belonging to the tarwad, It is las 
rtoht and duty to manage alone the property of the 
tarwad, to take care of it, to invest it in his own name 
(if it be moveable) either on loans on Icanoru or other 
security, or by purchasing in his own name lands, and to

k k e  above is  q u o te d  in  Tkiru- Ma»J» BcHm rm an, 1 M ad. 153
th im lli  Raman Mourn v, (18 < (>). ,,
Vdrla,utattU P a lm e r i Raman » See Nortons Loading Ca.cs,
Mena* 21 Mad. 73 p. 76 (e.c.l Part UP: »■ Wj,
1 1(,nn1. «, r  27 J A 231. ' 2 Mad. 328 p . 230 (1880).

R e v iv a l  V * Sort of a nsufructuary mortgage.
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deceive the rent's of lands. He can also grant Uie land on 
kanom by bis own act or on old  mortgage. He is not 
accountable to any member of the tarwad in respect of the 
income of it, nor can a suit be maintained for an account 
of the tarwad property in the absence of fraud on his part.
He is entitled in his own name to sue for the purpose 
of recovering or protecting property of the tarwad. None 
of his acts in relation to the above matters can be legally 
questioned by the tarwad if he has acted bona fide, If 
any of his acts have been done mala fide they can be 
questioned by the members of the tarwad, and he may be 
removed for mala fides in his acts, or for incompetency to 
manage and other causes. He is interested in the property 
of the tarwad, as a member of it, to the same extent as 
each of the other members. All the members, including 
the kamavan, are entitled to maintenance out of the 
tarwad property. His management may not be as prudent 
or beneficial as that of another manager would he, hut, 
unless he acts mala fide, or with recklessness or utter 
incompetency, he cannot be removed from such manage
ment. Almost the only restraint on him in such 
management is that he cannot alienate the lauds of the 
tarwad except with the assent of the senior anandramn, 
or, in certain circumstances, of others of tha anandramn.

‘‘ In theory, no doubt, property is, according to Malabar 
usage and law, derived through and from the female 
members, and, in this view, all the rest of the lanoad 
claim under them. But in practice the property is ac
quired and possessed by, and in the name of, the kamavan 
for the time being by his own independent act. All the 
other members claim through him and are bound by Ins 
acts (save as to alienations as above explained 

His power?. Though a kamavan seems to possess large powers in
respect of a tarwad, these powers are essentially limited 
to its management. He cannot apparently alienate the 
family property without the consent of the other members 
of the family ( anandravam), although an unreasonable
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and wrong headed opposition may probably be overruled1 

The ordinary powers of a karnavan can be restricted by a 
family agreement to which he is a party , and if, in breach 
of such agreement, the karnavan m ates an alienation to 
a stranger who has notice of the agreement, the tar wad 
is not bound by the alienation.3 A decree in a suit, in 
which the karnavan of a Nambudri illain or a  marumak- 
katayam tarwad is, in bis representative capacity, joined 
as a defendant, and which he honestly defends, is binding 
on the other members of the family not actually made 
parties .8 A karnavan singly may create an old  mortgage 
for proper reasons and raise money for the family.*

As a karnavan is not a  mere trustee, the rules of Courts 
of E qu ity  as to*the necessity of m aking cestui quc trusts} 
parties to suits against trustees by strangers do not apply 
to the case of a karnavan and the members of the tarwad}
As the members of a  tarwad claim under a karnavan they 
sue as such within the meaning of Explanation 5 of section 
13 C. P. C. (old Act). A decree against a karnavan of a 
M alabar tarwad, as such, is binding upon the members of 
that tarwad, though they may not be parties to the suit, in 
the absence of fraud or collusion.®

I t  is open to a  karnavan of a  tarwad to renounce his 
righ t to manage the tarwad affairs.7 Though he has the 
power, unless specially limited by family usage or agree
ment, to himself manage the trust property of the tarwad, 
he has no inherent right,, as karnavan, to appoint another 
to take his place as such trustee/ I f  he appoints a  junior 
anandravan as his agent to manage part of the tarwad

1 Vide 24 Mad. 73 p. 80. - * V, W. XnmMin v. V. X . Nam-
* Katina Pkharodi v, Kifiiibi bvri, 2 Mad. 328 (1880).

Acb-n, 8  Mad. 381 (1883). 8 Ibid. See also Submvmuyafi
3 Vasudevan v, Santa nun, 20  v. Gopata, 10 Mad, 223 ( 1 S8U).

Mad. 129 (F.B.) [189<>]. 7 K. P . V. TttmrM v. Xn-nnja-
» Edathi Itti v. Kopashm nan, 28 Mad. 182 (1904).

Xayar, 1  Mad, II. C. R. .122 8 Kantian v. Pazhanhcndt, 24
(1802). Mad. 438 (1901).
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.property, collect rents, &c.., lie can, on behalf of the ta rw ad  

family, revoke this authority at any time and take the 
management into his own hands.1 An individual member 
of a tarw ad  has no right to claim an account from the 
'k a r n a v a n ?

A Court has no power to confer on k a r n a v a n  larger 
powers than those sanctioned by usage. Tf such powers 
are insufficient to secure to Icirw aiU  the full enjoyment of 
their estates, or if they are so limited as to interpose 
obstacles to the establishment of new industries the exten
sion of such powers must be sought from the Legis
lature.8

Each member of a tarwad has a right to succeed 
by seniority to the management of the family property.1 2 3 4 
On the extinction of a particular house, the iarwad pro
perty goes over to other houses traditionally connected but 
long severed in point of rights of property*.

A d o p tio n  b y  In Strange’s Manual of Hindu Law the following passage
a ha m ar an. occurgj relating to adoption by a ka rn a va n  :— “ On failure of

the sisters progeny male and female, the head of the family 
may make adoption. The descent being to the female 
line, the adoption must he of a female/ '6 This right to 
adopt a female is in accordance with the N air custom and is 
vested in the k a rn a v a n  or head of the family. His power 
to adopt, so as to make the adopted and their heirs 
members of the tarw ad , is limited to the extent that, the 
adoption must be made wi*h the consent of other members 
of the ta rw a d . Where the elder of two brothers, the 
only surviving members of a tarw ad , adopted, in his 
capacity of k a rn a v a n , four persons to be joint members 
thereof without the consent of the younger brother, it

1 Gutindun v. Kannaratt, 1 M ad . 4 K m lg a ra U  v. Arrangaden
351 (1878). 2  M ad. II . C. II . 12 (180-1).

2 Knnujamtu. v, Arranijutlrn 2 4 Vide A. K. A uyar  v . &  C-h.
M a d . II . G. R . 12 ((1861). A ’ayar, 6 M a d . H . 0 .  R . I l l  p . « 3 .

3 P. P. K. Jlajve V. P. P. X  per  H o llo w ay  ,J„
Ihijev. 3 M ad. 169 (1881). “ V id e  S e c tio n  103 Idem.

® )  <SL
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was held by the Privy Council that lie, the karnavan, could 
not do so, in the absence of a proved custom authorizing 
such adoption by the kctrmvan alone* Their Lordships 
said: “ such a power may ba <Mswcntial to the preservation 
of the larwad when the fast possible karnavan has been 
reached, but the posse'5®011 of such a power by any karnavan 
who is not the la&t surviving head of his tarwad, seems 
to their Lordships, to be unnecessary and to be unjust to 
those-nvimKaw or'- the family who may survive him and 

become karnavans in their turn. In  the' absence of proof 
it would be coni' (ary to sound legal principles to hold that 
any such power w as conferred by any alleged custom.” 1

A female is not precluded from managing the affairs A female 
of her larwad whom there is no male member in her family 
capable of performi ng the duties of a karnavan.3

We have already sain1 that the position of a karnavan R e m o v a l of a 
is like that of the father of a' Hindu family. Like him, 
his situation as head of the family mines to him by birth.
He should certainly not be removed from his sdonation except 
on the most cogent grounds. The office is not one conferred 
by trust or contract, but is the offspring of his natural con
dition.3 In considering the question of removing a karnavan, 
the principal point to be remembered is whether such 
removal will benefit the family. Merely that he is unworthy 
of the position is not enough. I t  must be satisfactorily shown 
that his conduct is such that he cannot he retained in his 
position without serious risk to the interests of the family.
'In Eravanni Revivarman v. lifapu Revivarman the learned 
Jud gos concluded their judgment with these very significant 
words :— “ The state of families and property in Malabar 
will always create difficulties. Their solution will not be 
assisted by bringing in the anarchy and insecurity which

1 T. 11. JJenon v. V .P , 11. Menon M ad . 223 (1880).
21 M ad . 73 ( r .C .)  1 9 0 0 : y. c 27 :t flm vanni llcvlVai'Vicin
I .  A. 231 : s .  c , 4 C .W .N . 810 pn,MtPmirmiiii, 1 M ad. 153 p. 157

* 8 i il> i-n v u im ju i>  y. ( r tip / ilfh , 10 (1870).
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will always follow upon any attempt to weaken the natural 
authority of the k a r n a v a n ," ' Where a karnavan  was found 
to have made perpetual grants of certain lands belonging to 
his tam a< £for other thaw family purposes, and to have made 
demises of certain other lands tfelonging to his h trw a d  for 
unusual periods on no justifiable grounds, it was held that 
that did not constitute sufficient ground for removal of the 
ka rn a va n  from his office, his conduct nor having been such 
as to show that he could not be •retainted is tluv .ijogition 
without serious risk to the interests of the family. five 
grant of a very improvident lease following on a course of 
conduct pursued for some years, in wind i the interests of 
the la n v a d  were persistently disregarde d, was held to be 
sufficient ground for removing a ka rn a v a n , from the manage
ment of the ta rrn cl property.8

iiiaudraruH'a Junior male members of a krrr-wad. are called a n a n d ra -  
ilglit to vanSt ancj ave entitled to maintenance. Their right to 

maintenance is mejadiy a right to be maintained in the 
family liomse.4 In North Malabar they are entitled to 
receive from the k a rn a v a n  an allowance for the mainten
ance of their consorts and children in the la n o m l  house.*
Though the general rule is that an ana n d ra va n  cannot 
have separate maintenance, there may be rare exceptions.
As for instance where I be kurnavan  lias been the cause of 
quarrels which necessitated an cuiundraviui leaving the 
family house.-5 The fact that a member of a Malabar 
tar w ad  has private means does not affect bis right to sub
sistence where the income of the iarw ud  is sufficient to 
provide for all a suitable maintenance ; but when the income 
is insufficient the k a rn a v a n  must take into consideration 
the private means of each of the others.7 A k a r n a v a n ,  as a

• 1 M a d . 153 p. 158. 8 V.V.V.V. Parent hi v . V .V.V.
* xbid . Karnavan Xayar 6 M a d . 341
3 P . P . K. Ilajee v. P , P  K . (1882).

Jlajee, 3 M a d . 109 (1881), a p p ro v -  3 P eru  Xayar v . Ayyappm  
lag 1 M a d . 153. Nagar 2 Mad. 282 (1880).

4 Kunigaratu  v. Arrangmfen, 2 ' K  T. K. Ama v. It!. S. V.
Mad. H . C . B . 12 (1864). Afin a l  5 M ad, 71 (1837).

j p  ; •
'■ ; . •
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senior member, enjoys special consideration in the tarwad 
family, bu t has no higher claim in the enjoyment of the 
income than any other member of the family. The practice 
of awarding one moiety of the net income of the tarwad 
to the karnavan is not authorized by law .1

A gift of property to a female and to some or all of her Effect of gift 
children by their father, or the karnavan of the tarwad, has ^ f e m a t e a L i 0 

not the effect of constituting them into a tarwad by t e r  c h ild re n ,  

themselves. They, however, hold the properties so given 
with the ordinary incidents of tarwad property, and when 
a member dies, his interest passes by survivorship to 
the others and is not available for attachment a t the 
instance of a decree-holder.* Property assigned by the males 
of a Nair family for the support of their females is still 
family property and liable as such to be taken in execution 
of a judgment against the karnavan}

A tarwad is inalienable, unless there be a pressing family Alienation of 
necessity and that be well established. The assent of the 
senior anandravan to the alienation is some evidence tha t the 
purpose was a proper one, though that is open to rebuttal.*
There is no rule of Malabar law that makes the assent of 
every member of a tarwad necessary to render valid the 
alienation of tarwad property.8 "When the deed of sale is 
signed by the karnavan and the senior anandravan, if svi 
juris, the sale of the property is valid. Such signature is 
jmmd fac ie  evidence of the assent of the family, and the 
burden of proving their dissent rests on those who allege 
it.*

* Naraijanl v. Goviiula 7 M ad . (1867} ; ftduthH It ii  v. Aopashon
352 (1884). Nayar, 1 M a d . H . 0 .  B . 123 (1862);

* Koroth Amman Kutti. t. sec a lso  W ig ra m ’s M a la b a r  L a w  
. Pm m gottU Appn Nambiar 29 a n d  C u s to m s  p . 52,

M ad. 322 (1 9 0 6 ). • 5 KalU yani v . Narayana, 9 M ad.
* Parahel Kvndi Menon y, Vada- 26 6 (1 8 8 5 ).

lentil Jthmni P en m  2 M ad. H .C .B .  * Kond-i Menon v . Hmnginvea- 
41 (1864). yatta Aliammada 1 M ad . H .C .I t

4 KoyUothputifnpmwytt v. Pn -  218 (1862). 
thenpwrftml. 3 Mad, H .C .H . 294

5 6
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Office of In  Alymalammal v. Verikataramagyan1 it has been, held
cUgiWHty of that women are not entitled to succeed to the office of
females. Jcarnam though they have been, and sometimes are, allowed

to fill the office nominally. Their sex has been regarded as 
incapacitating* them from the office.* The office of Jcarnam 
is hereditary and cannot be transferred by a deed of gift, 
for a Jcarnam cannot confer the office upon another without 
assuming the authority of the proprietor of the district or 
the ruling power,and without doing injury to his posterity.*

Tavo-ai. The word taverai literally means children of the same
mother, but has several distinct meanings in Malabar.
In its secondary sense the term refers to a branch of the 
family having separate possession of a  portion of the family 
property for convenience of enjoyment without prejudice 
to the unity, tarwad interest, or to the general control of 
the tarwad Jcarnavan. The term includes also a. branch 
holding self-acquired property. If  the tarwad is broken up 
by partition made by common consent each branch is called 
a new or branch tanvad, and the divided kinsmen are called 
altaladakkan, or reversionary heirs.4

Families becoming very numerous have often split into 
various branches and have, in fact, become new families.
In the language of the people “there is community of purity 
and impurity between them, but no community of property/-'
In one sense of the word people so related are still of the 
same tanvad ; in the only sense with which Courts of 
Justice are concerned, people so related are not of the same 
tarwad. Where there are several houses bearing the same 
original name, but with an addition, and there is no evi-

1 Mad. Decis. p. 85 (1844). Comtamoohala Surrauze. (Case -I
•S e e  also Venkataratnamma v, of 1819} 1  Mad. Decis. 2 1 1 : S.c. 

Ramanujasami 2 Mad. 312 (1880) ; Morley’s Digest Vol. I. p. 3 9 7 .
Chondroma y, Venkatraju, 10 ‘  Vide Sir Muttusanii A yyar’s
Mart. 226 (1887). Memorandum to Malabar Marriage

• Mggavelly Panmmah v. Commission of 1891.

|1 | <SL
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deuce of the passing of a member of one house to another; 
there is the strongest ground for concluding that separation 
has taken place.1

In the families of the Princes, all the houses have 
separate property and the senior in age of all the houses 
succeeds to the royalty with the property specially devoted 
to it. This mode of succession may be regarded as rather due 
to public than to private law. Private families have some
times adopted the same customs, but there is the strongest 
presumption against the truth of this in the ease of a 
private family.*

Where an attempt is made to set up a family rule 
and more specially by contract, excluding the karnavau 
from all management of the property, although the senior (
o'J1 the houses invariably becomes karnavau, such an attempt 
can seiarcely succeed. The presumption of the unity and of 
the existence of the ordinary rule is too strong .2 A 
member of a t'aKwad divided into taverais with separate 
dwelling houses may v.laim to be maintained by the 
karnavan in the house of the t'a’C'j’Xai to which he or she 
belongs.4

As we have already said Tiyans and Tiyars of South 
Malabar, and Thiyyas of Calicut, like Nambudris, follow *
the Makkatayam rule of inheritance. They must not be 
taken to be governed by the Hindu law pure and simple.
Their usages with regard to divorce, re-marriage and 
inheritance are not entirely in accordance with the Hindu 
law, though the succession of sons obtains among them.
A brother succeeds to the self-acquired property of his 
deceased brother in preference to the widow of the latter.6 
Among Tiyans, compulsory partition cannot be effected at

1 E. K. jSayar v. E. Ch. Xayar 4 Ch. X. X. Paramdi v. Ch.
6 Mad. H .C .R  411 <1871). Ch. NamUar 4 Mad. 160 <1881).

» itoid. 5 M arichan  v. PerilvbA. 15 Mad.
» Ibid! 281 (1892).

MALABAR CUSTOMS. 448
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the will of one member of the larwad.‘ On the death 
of a Tiyau of South Malabar, his mother, widow and 
daughter are entitled to succeed to his property (acquired 
by himself and his father) in preference to his father’s 
divided brothers.3 Among the Thiyyas of Calient the 
widow of a deceased owner is a preferential heir to 
his mother.8 Iluvans of the Palghat taluq also follow 
the Makkatagam law of inheritance. In  their community 
partition is almost of universal prevalence. I t  is compul
sory rather than dependent on mutual consent. The 
Iluvans have long separated themselves from the Tiyans 
and treated themselves as a separate class. Conse
quently the ruling in Raman Menon v. Clathmni4 can
not be taken to govern them as to partibility, even assum
ing that at one time Iluvans, and Tiyans were of ov-e 
class.®

t-: - • . ; . '

Zamorins o£ Regarding the customs of the Zam/vrins of Calicut we 
Calicut. fake the following from Vira Rai^n v. The Valia Rani,*

and PntMa Komlakatk Krishna)/. Raja Avergal v. PidAia 
Kovilaknth Hphhevi? The family of the Tamuri Rajahs or 
Zam-vi’nls of Calicut comprises three kovilakams or houses-—
'the pudia, padinjara and kegake kovilakams. The Zamorins 
are governed by the Marumakka tag am law of inheritance.
Each kovilakam has its separate estate and the senior lady

f of each, known as the valia ihambnratti, is entitled to the
•management of the property belonging to it. There 
are also five stkanoms, or places of dignity, with separate 
properties attached to them, which are enjoyed in succession 
by the senior male members of the kovilakams. These
are in order of dignity (1) the Zamorin, (2) the Eralpad,

|  , ; __________  ■ . . . ' : ' ____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
i 1 Reiman Menon v. Chathunni, 1 17 Mad. 184 (1893).

17 Mad. 184 (1893). ‘ Vein v, Chamu 22 Mad. 297
a Tmbiehi Kasdan y . Imbichi (1898).

Pemu 19 Mad. 1 (189S). 9 3 Mad. 141 (1881).
* Kunhi Pemm v. Ohiru/la 19 7 12 Mad. 512 (P.O.) [1889].

Mad. 440 (1896).

,
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(3) the Mmarpatl, (4) the Edakharapatl and (5) the 
Nadutharjpad. I t  would seem that, a t the beginning oi 
the nineteenth century, there was also a sixth sthanom, 
known as the Ellearadi Tinmapad.

“ In  the management of the properties of the three 
kovilakams, the senior ladies are often assisted by the 
males or rajahs who in time may pass out of the kovilakam 
and attain one of the separate sthanovis.

« There are no family names and the sthanom-holders 
are distinguished after their deaths by the name of the 
year in which they respectively died. All property acquired 
by the holder of a sthanom, which he has not disposed of in 
his lifetime, or shown an intention to merge in the 
property attached to the sthanom, becomes, on his death, 
the property of the kovilakam in which he was born.
The property acquired by any member of the kovilakam 
is, in accordance with the principle recognized in the ease 
of the joint Hindu family, presumed to be the common 
property of the kovilakam, unless proof is given that it 
has been acquired otherwise than with the aid of the 
common funds; and as in other Malabar families, proper
ties are sometimes entrusted to the possession of a member, 
who is not by the customary law entitled to their manage
ment, either for the purposes of management or as an 
assignment for maintenance. Such arrangements are made 
at the pleasure of the valia thamhuraUi of the kavilakam, 
who can also at her pleasure resume any properties which 
have been so dealt with.. lastly , it is not an uncommon A
practice that sale-deeds for properties purchased by the 
kavilakam should be taken in the name not of any mem
ber of the kovilakam, but of the deity under whose protec
tion the kovilakam lias assumed to place itself, or in the 
name of agents of the kovilakam. The explanation offered 
of this circumstance is that formerly ladies were averse 
to obtaining deeds of sale in their own names, lest it 
should be supposed they had acquired the funds wherewith 
to make the purchases by dishonourable means; and with

1 $ )| <SL
-------
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respect to purchases in the name of the tutelary deity, 
a more probable reason is suggested that religious scruples 
would interpose additional reasons for preserving' it in the 
tarwad!>

In Vim  Rayen v. The Valia Rani1 it was held that, 
according to the custom obtaining in the family of the 
Zamorin Rajahs of Calicut, property acquired by a  sthanom- 
holder and not merged by him in the property of his sthanom, 
or otherwise disposed of by him in his lifetime, becomes 
on his death the property of the kavikkam in which 
he was born, and, if found in the possession of a member 
of the kavilafeam, it belongs presumably to the k&vilakam 
as common property.

Sthanom  Lands attached to the sthanom of sthanomdars in
. whether Malabar are, unless the contrary be specifically proved in 

alienable. any particular case, liable to alienation and charge, at all 
events for the payment of debts incurred for the conserva
tion of the sthanom. Holloway J., said :—“ In the case of 
the Zamorin there are decisions that the property of his 
house is held on terms different to those of others. In  his 
case, however, it has never been decided that the property 
attached to his sthanom is not liable for debts incurred for 
its conservation. He stands in a peculiar position, and, 
as has been before pointed out, there is strongest presump
tion against any other family having a right to daim 
exception from the general law of the Courts.”*

Alyasantana. The term Alyasantana is composed of two words of 
two different dialects, viz., alya, which is Karnatic, mean
ing son-in-law, and santana, which is Sanskrit, meaning 
offspring. I t  is applied to the system of rules prevailing 
in. Canara, - regulating succession, which invariably runs 
in the female line as in Malabar. The system is stated to 
have been introduced into Canara about the beginning of

. 1 3 Mad, 141 (1881). 1 Mad. 88 (1876).
* Qh. M ,  JVair v, K, V. Memon,
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the thirteenth century.1 According to Mr. Mayne, it is 
said to have been introduced into South Canara by Bhutala 
Pandya in 77 A.D.1 2 3 The difference between the system of 
Alyasanlana and the system known as Marumakatayam, 
prevailing in Malabar, lies in the fact'that in the former 
the doctrine that all rights to property are derived from  
females is more completely and consistently carried out than 
in the latter. Another point of difference is that in Canara 
the management of property vests generally in females 
whereas, in Malabar, the management of a tarwad is com
monly held by males. Besides these points of difference 
the two systems governing inheritance prevailing in Mala
bar and Canara are similar.8

“ There is some support, ’’ said Turner O.J., “.for-the 
contention that the Alyasanlana was not the original law 
of the Hindus in Canara, and although, if it were 
borrowed from the South, it may in many features resemble 
Malabar law, it is not to be assumed that they are on all 
points identical.”4' There is so little extant in the form 
of text or decision on the Alyasanlana system that the 
Courts have frequently to rely on prevailing custom and 
local usages in determining many doubtful questions of 
right.® But in justice to the school of Alyasanlana, we 
should mention that the treatise known as “Bhutala 
Pandya’s Law” is admittedly the best existing authority 
on the Alyasanlana system prevailing in Canara, and 
has again and again been recognized as such by the 
Courts.5

1 Strange’s Hindu Law, 2nd Edn, § 404.
Edn. § 404 ; Cbamier’s Land 4 Antamma v. Kavari, 7 Mad.
Assessment and Landed Tenures 575 p. 377 (1884).
in Canara Mangalore, pp. 16, 86, s Subhu IftgiuU  \ \  Tonga, 4 Mad.
(1863). H. C . K . 196, p. 200 ' (1 8 6 9 ); 7

1 Hindu Law and Usage,.p. 121. Mad. 575 (1884).
3 Jfunila Chetti ▼. Timmaju 6 K oraga  6 M ad. 374 p, 376

Ilenm  1 M ad . I I . C. R . 380 p . 383 <1883;,
(1863). Strange’s Hindu Law, 2nd i
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Compulsory In Canara, as we have already said, females in prefer-
property°not ence to males are recognized as the proprietors of the 
allowed. family estate. In the families in Canara, in which inheri

tance is governed by the Alyasantana rules, no member of 
the family can claim compulsory division of the family 
property.1

Pattam or The pattam, or office of dignity in a family governed
office of by the Alyasantana system, is indivisible, and whether the
indivisible. family he divided or not, the pattam, no special arrange

ment having been made about it, descends to the eldest 
male of the surviving members of the family.4 

Marriage The marriage relations of the ordinary Alyasantana
- x̂ntanalya' castes of Canara are dealt with in the first eight of the 

sixteen kutalis or rules, subject to the leading Alyasantana 
principle of succession in the female line under which a 
wife and her children have no share in the inheritance of 
the husband's property.8 The customary cohabitation of 
the sexes seems to do no more than create a casual 
relation, which the woman may terminate at her pleasure, 
subject, perhaps, to certain conventional restraints among 
the more respectable classes, such as a money payment and 
the control of relations, etc., which may be prescribed as 
a cheek upon capricious conduct.4 The cohabitation of a 
man and woman under the Alyasantana law does not 
constitute such a marriage as is intended in those sections 
of the Indian Penal Code which deal with offences against 
marriage. That the Alyasantana law does not recognize 
such cohabitation as marriage appears from the circums
tance that it implies no rights of property or of inheri
tance.6

1 M ania Chetti, v . Timmaju questions the correctness of the 
Hensu, 1 Mad. H. 0. R. 3S0 (1863). same quoted in 1 Mad. B. 0. B.

* Tinmappa, Heggdi!» v. Malta- 381 note, 
lingo, Ileggade , 4 Mad, H. 0. K. 28 * Kongo  6 Mad. p. 374, p. 376
(1868). See also a passage trans- (1S83). 
lated from Bhntala Pandya’a work * Ibid, 
and quoted in Ibid p, 30. which 5 ibid.
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A female who is a member of a family governed by 
the Alyasantana system of law., living apart from the family 
with her husband, is not entitled to a separate maintenance 
out of the income of the family property.1

The question whether according to the Alyasantana Yajamana, 
usage obtaining in South Canara, it is the senior male or 
female, or only the senior female that is entitled to be the 
yajamana of the family was the subject-matter of decision, 
in the case of l)evw v. Detji* The Court, after considering 
all the judicial decisions and authoritative writings on the 
point, came to the conclusion that the question was 
still res Integra and it  was impossible to come to a 
satisfactory conclusion regarding it without evidence of 
usage. Where, by a family arrangement between all the 
members of an Alyasantana family in settlement of 
disputes in the family, it was agreed that the senior male 
for his life should enjoy the possession of the family land 
and project the females, the senior female, assuming that 
she was de jure yajamana, could not ordinarily revoke 
this arrangement.8

In the ease of Mahalinga v. Mariyamma the Court 
observed th u s :—“Though it was considered not yet settled, 
whether the senior female might not exclude the senior 
member of the family from management if he is a  male, 
still it was never doubted that the senior member, if a 
female, is entitled to the yajamanaship. I t  is true that 
females are generally excluded from management in Malabar 
by reason of their sex, but it is the incident of a special 
usage which has been recognized to obtain in that district.
As observed by the Judge, the Alyasantana system of 
inheritance as well as the Marumakkatayam usage has pro
bably originated from a type of polyandry which prevailed 
in ancient times, and the natural result of that system 
would lead to the senior female being the yajamana of the

1 SMm ILgadi wTongn, 4 Mad. * 8  Mad. 353 (1885).
H, 0. E. 196 (1869). 3 Ibid.
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family. We agree in the opinion of the Judge that the 
practice obtaining in Malabar, whereby females are excluded 
from management, cannot be extended to the Alymantana 
families in South Canara." 1 The senior female of an 
Alyasantana family is primti facie  entitled to the yajamana- 
ship ; and, in the absence of a special family custom, or a 
binding family arrangement to the contrary, the manage
ment of the family affairs by another member is to be 

- presumed to be by tbe sufferance of the yajatmna for the 
time being, and it does not preclude the yajctmana. from 
resuming the management at his or her pleasure at any 
time.® I t  has been held that such a presumption is legal, 
with reference to a Malabar iarwad, the constitution of 
which is similar to that of an Alyasantana family.®

Alyasantam The Sadder Court in the case of Cot ay Ueguday v. 
tion^ ! ad°P* Manjoo Kumpty4 held that the last female member of an 

Alyasantam family, having a son, cannot without his 
consent make a valid adoption. In  Chamdu v. Subbai5 the 
question was whether, if the son suffered from ulcerous 
leprosy, his consent was necessary for the mother to adopt 
a son in his life-time. I t  was found that there was 
no custom in South Canara excluding lepers either from 
management or from inheritance. Besides, there is no 
reason why a physical infirmity which unfits a man to be 
Itarnavan should further deprive him of other rights 
attached to the status which he enjoys in the family. The 
question is one of Aiyamntana usage. And in the absence 
of any authority warranting such adoption, the Court 
held that the son was entitled to have the adoption set 
aside.

According to the custom obtaining in South Canara, 
SeU-acqimi- the self.acquisition of a member devolves on the heirs of 1 2

1 12 Mad. 462 p, 464 (1889). Note ; also 12 Mad. 462 p. 464.
4 Mahalinga v. Mariyaimna 12 (1889).

Mad. 462 (1889), * Mad, Decis. 138 (18S9).
* See Nambiataii v. Nambiatan 4 13 Mad. 209 (1889).

2 Mad. H O. B. 110, Reporter’s
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the acquirer in his branch. The tamail has no claim to 
it.' In  Kallati Kunju Menon v, Paint Erracha Menon the 
Court observed:— “ I t  is unquestionably the law of 
Malabar that ail acquisitions of any member of a family 
undisposed of a t his death, form part of the family property, 
tha t they do not go to the nephews of the acquirer, but 
fall, as all other property does, to the management of the 
eldest surviving male.”® This decision has been uniformly 
followed by the Courts, and has settled the law in so far 
as N air tarwads are concerned. 8

The self-acquired property of a member of a  Malabar 
tarwad, which, not being disposed of a t the death of the 
acquirer, lapses into the property of the tarwad, enures as 
assets of the deceased for the payment of his debts in the 
hands of the members of the tarwad * A female who is 
a member of a family governed by the Jhjasautana, system 
of law, living apart from the family with her husband, is 
not entitled to a separate allowance for maintenance out of 
the income of the family property. The husband is bound 
to maintain bis wife out of his self-acquired means so long 
as she continues to live with him .5

The early history of the Mapillas is not accurately known. j£api]ja8 
The term Mapillas, or Maplas, literally means mother’s sons.5 
They are chiefly descendants of Arab settlers and other 
colonists in Malabar. The designation was conferred on 
them because they sprang from the intercourse of foreign 
colonists who were persons unknown. The term was also 
applied to the descendants of the Nestorian Christians.7 
B ut i t  is now confined to Mahomedans. The Mapillas of 
the present day are certainly descendants of converts to i * 3 4

i Autawma v. Kaveri 7 Mad. Kwmp 4 Mad. 150 (1881).
575 (1884). 5 Stuhbu Hegarti v. Tongu 4

* 2 Mad. H .C.R . 162. M ad. H.C.R. 196 (1869).
* Vide 25 Mad. p, 6 6 6  wherein a From ma mother, and pitla,

3 M a d . H .C .R . h a s  b e en  re fe r re d  to . so n .
4 Ryrappmi NdmMar v, Kelu 4 Vide Wilson’s G lo ssary .



l(i)l <sl." ■ ’-■'■■■'' :''■■■ v V:.V-..■■.■■■■.,;;Vi.
452  Ma l a b a r  c u s t o m s .

Islam from various castes of Hindus in Malabar. I t  is said 
that during the sixteenth and seventeenth centuries the 
Zamorin. encouraged their conversion in order to have his 

. war-boats manned by Mapillas to tight the Portuguese on 
the seas. They have since increased in number and have 
materially improved their social position.

Although as a rule succession among them is by sons, 
yet in the Mapilla families residing in North Malabar, 
the inheritance by nephews is observed. Except in matters 
of inheritance they are governed by Mahomedan law.
Other Mapillas, though professed Moslems, follow either 
the Marumakhatcu/am or Makkitiayam system of Malabar,
Sometimes both the Marumakkatayam system and the 
Mahomedan law may be followed by a Mapilla tarwad.
As for instance the former system as governing the descent 
of the tarwad property, and the latter as governing the 
self-acquisition of the members of the family.1 

Devolution of jn  North Malabar, if the late owner was governed by 
property. the Mahomedan law, the presumption would be that the 

law governing the devolution of his estate would he the 
Mahomedan law, notwithstanding that the deceased was, 
through his mother, interested in tarwad property*
In  Asmn V. Patkumma8 the property, the devolution 
of which was in question, had belonged to a person who 
was admittedly governed by Mahomedan law. That case 
should not be understood as laying down that in every 
dispute relating to property between Mahomedans in North 
Malabar, even where they are members of a Marumakka
tayam tarwad, the devolution of property is to be governed 
by Mahomedan law until the contrary is shown. Where 
the deceased has followed the Marumakkatayam law 
his self-acquired property passes, on his death, to his 
tarwad A

1 Dyathumrua v, A vulla  15 M ad. Mtyitliin 27 M ad. 7 /  {1903),
19 (1 8 9 1 ). * * 22 M ad, 191 (1898).

• Kunhimbi Umma v, Kandy * Ibid.

' GotfcX ; .
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In  Sernnnh Umah v. Palat/ian f i t i l  Marya Qoothy 
Umah1 the parties belonged to a Mapilla family and the 
disputed property was not one the devolution of which was 
governed by any local law or custom. The Privy Council 
said that if it was contended that the succession to it was 
regulated by any special family custom, that custom ought 
to have been alleged and proved with a distinctness and 
certainty. And as such proof was not forthcoming their 
Lordships dismissed the appeal.

Although the Mapillas in Malabar ordinarily follow Presumption 

closely the Hindu custom of holding family property ownership, 
undivided, yet as the Mapillas are not subject to the same 
personal law as the Hindus their claims cannot be governed 
by the legal presumption of joint ownership.1 2 3

Ey the custom of the country the junior male members Amndramrts 

of a Mapilla tarwad governed by the Marumakkatayam, 
law are entitled to maintenance from the tarwad when 
living in the houses of their consorts and also to a higher 
rate of maintenance when living with their consorts than 
when living as single man.*

As to the descent of self-acquired property in a  Mapilla Self-acqmsi- 
family, the Madras High Court's decisions are not 10n' 
uniform. ItijPanangatt Undo, Pakramar v. Vadakkel Suppi4 
the question was raised and it was found that Mapillas are 
governed in that respect by the ordinary Mar mnakka t ay am 
law as declared ire Kallati Kmtja Menon v. Paint Erraeha 
Menon* Subsequently in KnnM Pathwuma v. Mama? the 
question was raised again, and after inquiry the finding 
was in favour of the deviation from Marumakkatayam law.
The High Court accepted tha t finding so far as it 
concerned the particular family and held that there existed 
sufficient evidence of custom. In  lllika Pakramar v. Kutti

1 If> W. R. (P. 0.) [1871], * Second Appeal No. 576 of
‘‘ Ammutti v Kimji Keyi 8  1883, unreported.

Mad 452 (1885). 5 2 Mad. H.C.R. 162.
3 Oh. 0 . Bappcm y. Ch, Ch. 0. 6 Appeal No. 125 of 1885,

M a h h i  6 Mad. 269 (1882), onreported.
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Kutdamed1 the question was discussed but no definite 
conclusion was arrived at. In this case, however, the 
.District Judge remanded the case for the trial of the general 
issue as to the mode of devolution of self-acquired property 
in Marnmalckatayam Mapilla families in North Malabar, 
and ultimately ruled that in M/irumakkulayam families the 
self-acquired property of a female descends to her children 
and does not lapse on her death to her tarwad. But the 
High Court held that the order of remand was not in 
accordance with section 556 C.P.O. : old Act) and that the 
proceedings taken under it were irregular.*

Ravuthans of The Ravuthans of Pal ghat are generally governed by 
la lg h at. Mahomedan law. In  the case of Mirabivi v, Fillayanna* 

a claim by the widow and her daughters for their shares 
in the estate of the deceased was opposed by other members 
of the family, who pleaded, inter alia, that according to a 
special custom obtaining among the Ravuthans of that 
part of the country, adopted from Hindu law, females 
are excluded from inheritance if sons or sons’’ sons exist.
In  two instances it was proved that women of this class 
had obtained shares under Mahomedan law by suits with
out this special custom having been even pleaded ag’ainst 
them. The High Court held that no valid custom had 
been established by evidence.

Among In a case among Mahomedans of Malabar a nephew
^  Mabaral18 claimed to succeed as heir to his deceased uncle’s estate in 

conformity with certain local usages observed chiefly by the 
Hindus there. But as the nephew failed to prove that such 
custom prevailed in the family, the estate was adjudged 
to the sons of the deceased according to the Mahomedan 
law of inheritance by the Madras Judder Court.*

1 17 Mad. 69(1893). a 8  Mad. 164 (1885),
* See Kunhacha Tlmnia v. Kwtti 1 Case 5 of 1809, 1 Mad Decis.

Mammi Hajee 16 Mad. 201 ( v  n  ) 29 : s.c. Morley’s Digest Vol. I. p.
[1892], 346.
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In  Malabar, when the right to superintend a Mosque Superintend- 
is in dispute the Mahomedan law of succession must be 01 mos" 
applied unless a custom to the contrary is proved. Proof 
that the management of most mosques in a certain district 
is in the hands of persons who would inherit under the 
M arnm akkatayam  law will not warrant a finding of the 
existence of such a custom in such district.1

Iladarawara  mortgage occurs in Kanara and resembles Mortgage 

a Welsh mortgage, the mortgagee being in possession ^h'aumwara, 
and taking the rents and profits in lieu of interest, and the 
security carrying a right to redeem but none to foreclose,
The iladarawara mortgagee pays the Government revenue.*

A Kanom  mortgage is one in which the mortgagee Kanom. 
holds the land as security. The mortgagee is entitled to the 
possession of the property for a period of twelve years from 
the date of the mortgage. fC A kanom ... combines in it 
the ingredients of both a simple usufructuary mortgage.
According to the usage of Malabar it is a mortgage with 
possession for twelve years with a right in the kanomdar 

to appi’opriate the usufruct in lieu of interest or both 
principal and interest and the je n m i  or mortgagor is hound 
under the contract to pay the kanom  amount on the 
expiration of twelve years/ ’ 8 A kanom  mortgagee does 
not forfeit his right to hold for twelve years from the 
date of the kanom by allowing the porapad  or net rent 
to fall into arrears.4 A kanomdar’.s right to hold for 
twelve years depends on his acting conformably to usage 
and the je n m i’ s interest, and is lost if he repudiates the 

jen m i’ s title and questions the validity of the kanom,*

f B. Kunhi B id  Sheriff v. Ch. 4 Shaikh Haitian v. Kadangot 
Abdul Aziz 6 Mad. 103 (1882X Slmpan I Mad. H.C.R. 112 (1862).

* Mailaraya v. Subbaraya Bind 5 Mayamnjari Chunwran v.
1 Mad H.C.R. 81 note. Nimini Mayuran 2 Mad. H.C.R.

1 Per Muttusami Ayyar in 109 (1861). Bn,mm Jfayar v.
Bamunni v, Brahma Dattan 15 Kcmdapuni Nayar 1 Mad. H.C.R,
Mad. 366 p. 369 (1892). 415 (1863).

' e°% T x

I®)) <SL



P m H V  f p L
■456 m a la b a e  custom s .

Although the right to hold for twelve years is inherent 
in every kanom according to the custom of the country, 
it is competent in the jenmi to exclude its operation by 
express agreement.1 On the expiry of the term, the 
kanom- must either be discharged or renewed.*

The contract of kanom is substantially an agreement 
by one party, on consideration of the receipt of a sum of 
money from the other, to place real property in possession 
of that other fora period of twelve years. As the mortgage 
cannot be discharged before the lapse of twelve years, it 
seems only consistent with justice that the money should 
not be reelaimable until that period has elapsed. Where, 
however, the demisor is unable to give possession, it is 
reasonable that the demisee should be allowed to repudiate 
the contract and sue for his money.8 

Effect of Am- A stipulation in a kanom deed that a certain amount of 
\cmom~iUed, grain or money is granted to the mortgagee as anubhavam

does not necessarily create an irredeemable tenure. The word 
anubhavam will create an irredeemable tenure only when 
used with reference to the tenure itself, but when used with 
reference to the allowance, such allowance will be perpetual 
bu t not the tenure. Whether, in any particular case, the 
words create an irredeemable tenure or only a perpetual rent 
charge in respect of the allowance must be decided by the 
language of the document. If  the amount of the grant is 
not specified and if the terms of the document indicate that 
only a fixed rent is reserved for the grantor and the rest of 
the produce is given as anubhavam, an irredeemable 
tenure will be created; but otherwise if the amount of the 
grant is fixed and the rest is reserved as rent.4

By the custom of Malabar a kanom enures for twelve 
S C  years unless the parties to i t  have by express contract

1 Slulthara Paniker v. Ham Mvidin Kutii' v. Uctdya Yarma 
Nayar 2 Mad. 193 (1879). Valia Rajah 2 Mad. H. C. B  315

* JYamyana v, Narayana 8  (1865).
Mad. 281 (1881). * Vythilinyam Pillar v. Kuthi-

* Viryaiil Pud'ui Modatliemvitt ravedtah Na'ir 29 Mad. 501 (1906).


