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provided for its redemption a t an earlier date.1 Where 
a first fctTOom-holder in his answer to a redemption 
suit by a second mortgagee, for the first time denied 
his own kanom and alleged, an independent janmam right, 
it was held that he had not thereby forfeited his righ t to 
rely upon the option to make a further advance, to which 
as a k««OM-holder he was entitled.* In  a suit to redeem 
kanom, a jenmi has not had to prove “ some special exigency” 
as a condition precedent to his right to recover “on demand1’ 
before twelve years.3 On redemption of a kanom, the 
kanom-holder is not entitled to claim under the head of 
improvements the value of trees of spontaneous growth .4 

The right of a jenmi to deduct arrears of rent from the 
amount payable by him on redemption of a kanom, being 
a customary incident of the tenure, is not affected by 
the three years' period of limitation for recovery of arrears 
of rent.® According to the local usage prevalent in 
Ernad a jenmi on redemption of a kanom takes credit 
for one-half of the value of improvements effected by the 
kanomdar,a -

A limkanom lease is one in which no term is fixed. In  Kuikanom. 
a question whether a huikanom lease is determined on the 
expiration of twelve years from its date, it was held that 
“ the customary law of Malabar requires that a tenant under 
a kanom or kni/canom lease should not be redeemed or 
ejected until the expiration of twelve years from its date, 
but it does not determine the lease a t the expiration of 
the twelve years.” ’1

1 Kulu Nedungadi v, Kriithmn dissented from, in which it was 
Naif 26 Mad, 727 (v, B) [1903], held that “ Special exigency” must

* Paidal Kid urn v. Pamktil be proved.
Jmbwhwni Kidmu 1 Mad. H . C . 4 UMilan y. Hama 8  Mad. 415 
B. 13(1862). (1884), JCanna PisharoM v.

8 Narayana v. Narayana 8  Kombi Aehen 8  Mad. 381 (1885),
Mad, 284 (1884). “ ’ ib id  415.

* 26 Mad. 727 fif.B.); VK.Bappoo 1 Kelappan v. Madliavi, 25 Mad.
v. K.A. Ayma  14 Mad. 76 452(1901).
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Otti. Am Oth1 mortgage in Malabar is what is designated
. a usufructuary mortgage elsewhere. The Stulder Adawlut

of Madras described otti th u s :—“ This tenure gives the 
mortgagee possession and the entire produce of the land, 
the landlord merely retaining the proprietary title and the 
power to redeem. When no period has been stipulated the 
landlord may pay off the mortgage at any time. The 
principal alone is repayable/the mortgagee recovering the 
interest of his money from the produce of the land. I f  the 
landlord be desirous of raising a further sum and the 
otti mortgagee refuse to advance it, the money may he 
received from a third party and the mortgage transferred 

. to him. But the original mortgagee has a right to he first
consulted,” 1 * * 4 5 Some slight modification of the above des­
cription has been effected by judicial decisions.

An otti mortgage is not an absolute sale. For the 
jenmi proprietor has a distinct right to redeem it. An otti 
right entitles the mortgagee to hold without redemption 
for twelve years from the date of the mortgage. In  other 
words, an otti mortgage is irredeemable before the lapse of 
twelve years.4 In Malabar it is necessary for a sale of 
family property that the senior amndravan (if m i juris) 
should concur in the conveyance. But as an otti mortgage 
is not a sale, and an otti right is a mortgage right, a 
hamavan may singly create it for proper reasons.*

Difference An otti differs from a kanoni in two respects. First,
a n c ^ le right of pre-emption which the o/ft-holder possesses in 

ease the jenmi wishes to sell the premises, and, secondly, 
in the amount secured, which is generally so large as

1 Also known as Pulnsa Mada• 1862, Madras High Court, dated
kka, Vari Maiak'ka Nierjwltem March 21, 1863 ; Edathel Itt/i v,
or Veppu in several parts of Aopanhon Nayur, 1 Mad. H. C. B.
Malabar, 122 (1862). K-ii mini Amu v. Parham.

5 See also Wilson’s Glossary. Kohis/wri Ibid 261 (1863); Kestava 
Proceedings of the Sndder Ad aw- v. Keshava 2 Mad, 45 (1877), 
lut, 5th August, 1855. ' MdnthU Itti v. Koptuhm

* See Special Appeal No. 101 of Myur 1 Mad. H.C.R. 122 (1860).
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praoroally to absorb in tbe payment of the interest the 
rent that would otherwise have been paid to the jm m i, 
who is thug entitled to a mere pepper-corn rent,1

An i^'-holder, like a kanomdar, forfeits his right to OfM-taoWw’*~ nsrhc.hold for twelve years by denying the jenmi’s title.*
But he does not forfeit his right as holder of an otti by 
endeavouring to Set up further charges (which he has failed 
to prove) in answer to a suit for redemption. Nor does 
he lose his rights by setting up as a plea, that an assign­
ment of the jenmi’s title was invalid, because it was made 
without, his consent in writing, or because, in defeasance of 
bis rights of pre-emption, it was made without any previous 
offer to him .8 An ottidar loses his right of pre-emption 
if he refuses to bid at a court sale of the land comprised 
in his otti, held in execution of a decree against the Ttar- 
navan and senior a rum dr av an of the iarwad, in which the 
jenmi right is vested, after having been specially invited 
to attend and exercise that right, and if he makes no offer 
to take the property for a long time after the court-sale.4.

An otti mortgagee, if he avails himself of his right of 
pre-emption, must pay for pre-emption whatever sum is 
bona fide offered to the jenmi for the purchase, if the 
former has the offer made to him by the jenmi and is right­
ly informed of the circumstances in reference to the offer.
If he does not pay such sum, then his right of pre-emption 
is gone and the jenmi may sell to another. He is not 
obliged to give any fancy auction price at an auction but is 
“ entitled to the advantage which his position gives him, 
to be fully informed what price he is to pay before he 
makes up his mind to buy.” Public notice of, and the 
option of, bidding at a court-sale of the jenmi’s rights do 
not constitute a valid offer of pre-emption so as to deprive

1 Kumim Amav. Parham Kolus- Kiaathe, 3 Mall. 74 (1880), 
hcri 1 Mad. H.C.E. 201 (1863). 1 Ammotti Tfiiji v. jfanka-ym

• Kell* Eradi v, Puapalli, 2  Ktttti, 15 Mivl.480 (1892). Vn*u4e- .
Mad. 11. (.!, R. 161 (1801). van. v, A'ashitmn 7 Mad. 3U9

* K. !§  l\  Knnhati v. V. V. (1884).
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the otti-holder of his right of pre-emption, if he does not 
purchase the jemni’s lights .1

Jenmi’s During the continuance of a first otti mortgage the
Mght' jenmi is in the same position as regards his right to make a

second Otti mortgage to a stranger as he was before, after 
the lapse of twelve years from the date of the first toort- 
o-ase. In AH  Husain v. 'Nillaleanden Nambudri,a theo  c> p
Court observed I t  has been frequently decided and is 
now well settled that an otti mortgagee must, if the jenmi 
proprietor is desirous of obtaining a further advance by- 
wav of mortgage on the property, be allowed as a matter 
of right the option of making the advance himself, before 
the lands can be offered on superior mortgage, and be made 
a valid security for an advance by a stranger, and no 
distinction has been made between the rights of the first 
mortgagee before and after the lapse of the twelve years,
So where a jenmi made an otti mortgage and more than 
twelve years after made a second otti mortgage to a 
stranger without having given notice to the first mort­
gagees so as to admit of the exercise of their option to 
advance the further sum required by the jenmi, it was held 
that the second mortgagee could not redeem the lands 
comprised in the first mortgage.®

Peruarthum A Permrlhnm tenure is confined to one or two
taluqs of Malabar. I t  is a mortgage 11 in which the pro­
prietor receives the full marketable value of the property 
for the time being, retaining the empty title of jenmi, (not 
being entitled to the smallest token of acknowledgment of 
proprietorship), and in redeeming the property he repays, 
not the amount originally advanced to him, but the actual

’ It. P. I. Oh. K. Nambudri. v. 3 Ibid, As to the necessity of 
II P. I  V. Nambudri 5 Mad. 198 giving a  first otti mortgagee the 
(1882). Kanharankutti V, Uthotti, opportunity of making the further 
I 3 Mad, 490(1890). See also Krishna advance required by the mortgagor,
Mcnon v. Kemmn, 20 Mad. 305 see S. A , No. 17 of 1860, Mad,

. (1897-) Decis. 249 (1860), referred to in 1

i i  Mad. H. 0. H. 356 (1863). Mad. H. 0. IV 15, note.

4 6 0  MALABAR CUSTOMS.
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value of it in tlie market at the time of redemption. If  he 
is to repay only the amount so advanced then he does not 
pay the pernarthum, because that term means full value 
realizable/' In a case in which a peruarthim mortage was 
the subject for decision, the High Court, on the authority 
of the Sudder Court's decision, held that on restoration of 
land under a demise of the kind the market value at the 
time of redemption, and not the amount originally 
advanced, should be paid to the tenant.1

There is no universal usage in Malabar, nor any tenure, 
presumption of its existence that a tenant is not entitled to 
compensation for improvements effected prior to the date of 
the kanom under which he holds land not specially reserved 
to him by the kanom deed.8

An Adimayavma tenure in South Malabar is a permanent Adimaya- 
one and where land has been granted on it for services 
rendered prior to the grant, the landlord cannot eject the 
tenant as long as the land remains in the family of the 
grantee.8

There is a practice in the Tanjore district by which 
purahtdis or artizans are allowed to occupy manaikats 
belonging to mirasidan, free of rent, so long as they 
cultivate the lands of the mirasidars or render them 
services in other ways*

1 P. S. V, V. Ilojah v. Mangalom Calicut 27 Mad. 202 (1903).
Amvgar 1 Mad. 57 (1876). * laMmana P a  d a y  e h i v.

« M. N. Nayar v. V. Nambudri- JRdmanathan Ckdttiar 27 Mad. 517 
pad 4 Mad. 287 (1881). (1897),

* Theyyan Hair v. Zamorinof

| | ) |  <SL
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CH APTER X II.
PUNJAB CUSTOMS.

|
In no country, throughout British India, is the reign 

of custom so paramount as in the Punjab. Here, in 
village communities, among Hindus and MahomedanS, 
agriculturists and non-agriculturists, customs and usages 
regulate and determine the civil and municipal rights of the 
people much more than Statutes and Laws. Decisions 
by the highest court of the land abound in the recognition 
of such customs and usages.

The Punjab Civil Code has fully recognized the legal 
force of custom in all matters of civil right and that it 
prevails against Hindu law where the hitter is shown to 
have been superseded by it. But customs or usages opposed 
to morality, public policy or positive law cannot have any 
such recognition.1 A family custom in derogation of 
ordinary law cannot be supported on slender evidence of 
a few instances of modern date.3 To form the basis of 
a right a custom must be continuous ; the right eaunot be 
enforced on the ground of custom alone, when it has been 
interrupted.8 A local custom, to override the general 
Hindu law, must be clearly established.4

As in other countries, a custom to be valid in the 
Punjab must satisfy all its requisites, viz., i t  must be ancient, 
consistent, continuous and certain. On the point of anti­
quity it should be remembered that the Punjab has been 
annexed to the British territory in India since 1849.
Prior to that period there is little possibility of ascertaining

• 1 Vide s. 3 ; and Ihtrsahai v. P.R. (1899).
Dhawani Das# 9 P.R. (1868), * Qaman v. Glwlam Mahomed

1 Jamna Devi y. Chvni Lai 52 P.Il, (1868).
30 P.R. (1903); see a iso l0 8 P . lt. 4 Dwlram v. Bliujjooravi 33 
(1888); 110 P. R. (1893) and 13 P.R. (1866).
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what were the customs of the people except by their tradi­
tions,—-the traditions which have come down from genera­
tion to generation. These traditions are to be found 
recorded in the Wajibul-'urz, Biwaj-i-am,— Settlement 
records and Administration papers of the villages. The 
statements recorded therein are of considerable value in 
determining customs. They may not be accepted as proof 
absolute and conclusive but are invariably regarded as a 
strong prima facie  evidence in support of any one of the 
customs to which they refer. The Chief Court of the 
Punjab in Hajja v. Mir Mahomed1 laid down that the 
Wajib-ul-urz, where it speaks plainly, must be taken to 
establish the true custom and rule of property in the 
village in question, and to signify the consent of the 
community to be bound by it. I t  is not final and it is 
open to any proprietor to prove that he is not bound by it, 
or did not consent to it. But the presumption is in favour 
of the document.

We propose to deal with customs relating to Hindus 
and Mahomedans separately, although in most cases the 
same custom governs both equally. We begin with customs 
as obtain among Hindus in the Punjab.

I n h e k i t a n c b .

The customary law of succession among many classes 
of Hindus in the Punjab shows several points of difference 
from the Hindu law. The principle that the right of 
inheritance is wholly regulated with reference to the spiri­
tual benefits to be conferred on the deceased proprietor does 
not hold good among the Hindus of the Punjab. The 
order of succession among them is regulated by custom and 
not by spiritual considerations! “Excepting all matters con­
nected with the property of religious institutions and succes­
sion thereto, it may be Said that throughout the Punjab there 1 2

1 54 P.B. (1867). Law  Vol. II. p p. 100, 142.
2 Tapper’s Punjab Customary

/ s & z  ' G% \  .
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is a tendency towards a separation of civil and religious 
obligations; and the Courts generally consider traditional 
rules of custom regarding inheritance without those explan­
ations of a spiritual character which have been applied in 
other parts of india.” 1

W ith regard to the devolution of property among the 
people of the Punjab Sir W. H. Kattigan observes as 
follows

« There are four leading canons governing succession 
to an estate amongst agriculturists, First, that male 
descendants invariably exclude the widow and all other 
relations; second, that when the male line of descendants 
has died out, it is treated as never having existed, the last 
male who left descendants being regarded as the propositus f  
third, that a right of representation exists, whereby descen­
dants in different degrees from a common ancestor succeed 
to the share which their immediate ancestor, if alive, would 
succeed to ; and fourth, tha t females other than ^the 
widow or mother of the deceased are usually excluded by 
near male collaterals, an exception being occasionally 
allowed in favour of daughters or their issue, chiefly 
amongst tribes that are strictly endogamous.

« i n the case of several sons the ordinary rule is, that 
they take per capita, and equally, primogeniture not being 
recognized except in the ease of ruling Chiefs or Jagirdars 
whose ancestors were ruling chiefs, or in regard to the 
succession to the post of Lomberdar. But sometimes an 
eldest son is allowed an extra share, and amongst some 
tribes the division in the case of sons by different wives 
is per stirpes : these, however, are exceptional cases, and 
persons who claim a right of this kind must be required 
to prove that i t  is recognized by the customary law 
applicable to them. In  a contest between relations of the 
whole and the half-blood, the decision will largely depend 
on the rule followed at the distribution of the estate on

1 Bout, and Batti. p. 67. * 146 P®. (1889).
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the death of the common ancestor, which will give rise to a 
presumption in favour of the continuance of the rale then 
adopted.'”

Sons succeed to their deceased father whether the Sons 
latter was joint with oth / s  or not. But a son at the 
life-time of his father cannot by custom enforce partition 
of the ancestral immoveable property. This custom is 
common to Hindus as well as Mahomedans.8 Where a 
father dies leaving sons and daughters surviving him, the 
sons exclude daughters.® As a general rule, sons, whether 
by the same or different wives, share equally.4 As in some 
parts of Bengal, in the Punjab too, sometimes an eldest 
son is allowed a somewhat larger share than his younger 
brothers, which is usually known as hnq jethansi or 
jesthmsa. In Gopal Singh v. Khosa'l Singh* it was held 
that in the absence of express agreement, the mere fact 
that in the division of joint ancestral property, the eldest 
brother received a larger share than his younger brothers, 
did not operate to deprive him of any share to which he 
would otherwise be entitled to succeed, on the death of 
any of his brothers; the presumption being that he 
received an additional share on account of his being the 
eldest born, a case sometimes occurring in practice. The 
rule, however, is that sons share equally in the property 
of their father; the eldest having no right to a greater 
share than the rest, llnq jethansi also prevails in Oudh 
in Zemindari villages.0 The rule of primogeniture only 
pvevails in families of ruling Chiefs or of Jagirdars whose 
ancestors were ruling chiefs.7

■ Katti’s Customary Law p. 12. 1 See Tupper’s Customary Law
* 113 P.R. (1886) among Brah- Vol. It. 138 ; 101 P.R. (1879).

mans of Sinllsote ; 109 P.R. (1888) 5 62 P.B. (1868).
among Bralmiansof Lahore ; 1 P.R. * Munich Clraitl v. Ilira, Lai,
(1867) among Mahometans of 20 Cal. 46. (P. C.) [1892],
Rawalpindi. 1 Vide The Abstract Principles

* 113 P. It. (1886) ; 52 and 109 of Law, See. IV, para 17.
P.R, (1888).
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. W ith regard  to the succession of sons of the same 
father by different mothers, there appears to be two rules 
prevailing in the Punjab, viz,, P dffvani and Ckmulavand. 
According to  the form er the sons represent units and all 
share alike. And this seems to 1 ; the normal custom in  the 
1  unjab regarding the division of paternal property am ongst 
sons. A ccording to the la tter, the inheritance is sometimes 
divided equally between the  issue of each wife. I f  a  man 
left two sons by one wife and one son by another wife, 
the two sons would receive one half of the property and 
the one son the other half. This custom of chundavanA 
is comparatively rare.1 Even in those tribes in which the 
chmdavcmd ; system at ire  time prevailed, in more recent 
years the pagvawl system of division of property has been 
gradually adopted by them.*

Among Aroras in the Multan district it was found to
be the custom that sons by different wives succeed to equal 
shares according to the  ponvand rule, and that if one of 
the sons, having so succeeded dies w ithout male issue, his 
uterine brothers, or their descendants, are entitled to succeed 
to the exclusion of half brothers.* Among Sikh J a ts  of 
the Ludhiana district, and  also of the Eerozepur district 
thepagvantl rule was found to p re v a il/ and also am ongst 
the Handhawa Jats in the G nrdaspur district.5 The

* Vide Topper’s Customary Law, of 1868 (Jalandhar B cd ls) ; l o w
Vol. l i .  p . 202. It is so called  of 1 8 7 7 ; 81 p , ft. )8V9 (Jats of 
in the p ro vin cia l d ia lect; in le g a l Kupar); 1120  of 1880, (G a n t J ats) • 

phrase, PatvMhag, / ilfl- 'S M ) 101 P .R . 1879 and 125 P. 3!. 188-1 \

* 1 3  t, '* ‘ G892) (Sindim Jats of Moglia Tahsil) ;
* M ind * Mai v. Wallia Mai, 172 P, R, 1882 (M alim ars of

8 5 5  ( 1872 ); 25 P.R. (1873). Ludhiana) ; 81 P.R. 1883 (A ch arjis
1 Dya Singh v, Snjtm Singh of B h aw an i in  H assar); 127 p j j

1228 (1871) rL u d h ian a]. Su-Ua 3881 (S in dhu Jats of Jagadri
Singh t .  Nath it .,!0.(187I)[Fcrosse- A m balla) ; 03 P.E. 1 8 8 5  (Sindhu 
Pr a -6 . -tats of l io t  Jograj G urd asp ur);

» P d- S ingh v . Kama Singh 669 0 2  P.R. 1885 ( Panda J a ts  o f Gar-
(1875). F o r Other instances am ongst daspur) ; 7 1  of 1 8 9 8  (S in dhu Jats
Sikh Jats a n d  other tribes see 02 of B agiara K alan),
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c/mndavand rule prevails amongst the Kolair Jats in the 
Amritsar district.1 I t  was not established that the 
chmdavand rule of succession governs Bedis of Chawinda 
village of the Sialkote district.8 In Natha v. Ifurma/1 * 3 it was 
found that the chutdavand rule of succession prevailed 
among Nam Rajputs of Hoshiarpur Tali sit, and that the 
agnates of the whole-blood had preference over the agnates 
of the half-blood on the principle laid down in the Full 
Bench case,4 Among Saral Jats of Bholpur village,
Batala Tailed, in the district of Gurdaspur, the custom of 
ch nnda vand prevails in matters of succession.5 * Rath is of 
Palampiu* are governed by clumdavand rule in matters of 
succession.5

Custom excludes females and their offspring with vary- Exclusion of 
ing degrees of strictness. As a rule, daughters and their furwKs- 
sons, as well as sisters and their sons, are excluded by near 
male collaterals. The Hindu law universally allows the 
right of a daughter to succeed, but there is no shadow of a 
foundation for the sister’s claim in Hindu law. In  the 
absence of male lineal descendants the widow of the deceased 
ordinarily succeeds to a life estate.7 If  there are two or 
more widows they succeed jointly and, on the death of the 
one, the surviving co-widows take by survivorship.* But 
where a male descendant of the deceased is alive, the widow 
is only entitled to a suitable maintenance, whether such 
descendant is the issue of the surviving widow or of another 
wife.5 Amongst the Singpuria Jagirdars, the widow

1 1160 of 1877 ; 1 0 1  1\  B, * 31 P.E. 1903.
1S70 ; 43 I\K. 188(5 (Aulakb ‘  4 P.E. 1891.
Jats) ; 53 Ibid (Ranwan Jats) ; 5 Laltli Singh v. Karain Simjh
03 P. E  1885 (Slndfau Jats) ; 112 F .L.R . (1906).
134 P.K. 1892 (Rand ha w» Jats of “ Kundii v. Shib Dial 17 P.L.R.
Ajnala) ; 84 P.K. 1893 (Samrai 1902).
Jats of Pnitrala) 119 Ibid and 31 7 See, 22, 49 ami 89 of I860 ; 20
p.K, 1894 (Gliumman Jats in Sial- P.E. 1867 ; 24 and 11 1 P . R. 1893 ; 
kote district.) P  P.B. 1894; 20 P.E. 1895.

* Jlaira Sant Singh r. (tanqa * Sec. 128 P.E. 1893.
Singh 47 P.E. 1901. " ’ 9 See. 11 P B. 1882 ; 17 P.E. 1891.
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receives for life some portion of her husband’s holding 
in addition to a cash allowance for maintenance.-1 By 
custom widows of minor Sikh Chiefs in Cie-Sutlej 
States are excluded from inheritance, e.g., the Sikh Sir­
dars of Arnauli,* of Lodhran,* the Mandate of Karnal ;* 
the lianas of Manaswal in Hoshiarpur.8 Amongst Basal 
Banias of the Jullundar City, a widow is not entitled to 
succeed to her husband’s share in property jointly acquired 
by him and his brothers.1 * * 4 Among Sikh Ja ts of birsa 
Tahsil, the son of a widow, by her second husband cannot 
take the property of the first husband to the exclusion of 
the male collaterals of the latter.7

When a person governed by customary law makes a 
g ift of his property in favour of his wife for her life in 
lieu of maintenance, in case she has no sons of her own, 
her step-sons have a vested interest in the property which 
may be alienated during her life-time.8 

W idow’s According to the custom of the Singbpooria Jagivdars,
estate. a olrildless widow is entitled to receive for life some por­

tion of her deceased husband’s holding, in addition to any 
cash allowance assigned for her maintenance; she may 
even succeed for life to the whole of the land, if the 
cpiantity be not excessive.5

According to the custom of Arians in the village of 
Faizpur Khund, a widow is entitled to share her husband’s 
estate on a life-tenure with a son by another wife.17 A 
similar custom is said to prevail in the Grurgaon and Sirsa 
District. Village custom generally favours the succession 
of a widow to her husband's estate for her own life." A

1 30 F.R. 1868. 6 Jowala Singh v 2)n market Dan,
« 10 P, B. 1869. 143 P.t, B. 1905.
8 16 P. It. 1890. "Sirdar 8via Singh . v. Aft nr
■' 13 P.E, 1875. Kvu>\ 30 P. B. 1808.
6 52 P. E. 1886. 10 1131 of 1873.
6 103 P. E. 1891. 11 38 P. E. 1873 ; 382 of 1868 ;
7 Xamvar Singh, v. Sumjutrti". 17 P. E, 1902.

Singh, 75 P. E. 1906.
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local custom did not authorize a widow to dispose of 
her husband's property, ancestral or acquired.1 Pro­
perty acquired by gift from her own relation is her 
special property.2 A mother succeeding to the estate of 
her deceased son by right of inheritance has only a 
life-interest.8 A widow cannot alienate except for 
proved necessity, even where the Wajil-ul-urz permits 
alienation.* A widow cannot ordinarily claim partition 
of her deceased husband's share in joint property/ In 
the case of a widow claiming the power of gift 
absolutely with the assent of reversioners, the onus of 
proof rests heavily on the person who seeks to maintain such 
an alienation contrary to the usual custom which restricts 
the widow’s power to alienate to the term of her life- 
tenure, The fact that certain nearer reversioners have 
assented to a gift by a widow in favour of a near reversioner 
does not bar the claim of a reversioner who is equally 
entitled.6

Amongst Bhanant Rajputs of the Garshankar TalisiJ,
Hoshiarpur district, a widow is allowed tosucceed to property 
left by collaterals of her husband for her life, in the same 
way as her husband could have succeeded had he been alive 
when the succession opened o u t; and this, notwithstanding 
the fact that she was not in possession of her deceased hus­
band's estate/ Among Mali ton Rajputs of Jullundar 
a widow has a preferential right to succeed to any property 
of her husband's collaterals, ju st as her husband would 
have succeeded thereto, if alive/ Among non-agricultural 
Brahmans of Karnol a widow is entitled to succeed to the 
share held by her deceased husband in joint ancestral

‘ 3 8 2  of 1888; 1 1  l’ .E. .18(17 : 954 of 1873
49 1*. 1 1 , 1886 ; 40 l*. It. 1807. * 'Makar Siitgh.lt. Him SmjKt

1 56 P. R. 1870. 47 p, p . joos.
11 I'. R. 1870. J Anar Deri v. Kanlan 43 P. R

* 551 of 1870; but see fl P, II. 1905.

18 ' 6 Khan Singh v. Hint, 41 P. It
* 1)3 P.K. I860 ; 28 P R. 1870 ; 1905.
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property.1 Among Jobal Jats of Jograon rl ahsil of Uio 
Ludhiana district, the widow of a sonless proprietor can 
succeed, on a widow's tenure, to the property of her 
deceased husband’s, brother to which her husband could, 
if he had been alive, when the succession opened, have 
succeeded.* Among the Girths of Kangra district, a 
widow is entitled to succeed collaterally to any property 
to which her husband, if alive, could have succeeded.
A widow, among Caliehasr of Monza Ohacliar in the 
Shah pur district, can take her husband's estate for life 
without power to alienate outside .Monza Cliachai. by 
an established custom obtaining in the said Monza she can 
alienate the land of her sonless husband to her daughter, if 
that daughter be married within the village.4 

Forfeiture Of There is no general custom in the Punjab by which a 
widow's Hindu widow forfeits her husband’s estate, when vested
estatC* in her, by an act of unchastity. In  the absence of a

proved special custom, where the parties are Hindus,
Hindu law applies and according to that law the widows 
estate is not forfeited.5 But according to a general custom 
prevalent in agricultural villages a widow bolds her 
husband’s estate only so long as she remains chaste, and 
forfeits it on proof of unebastity.® A widow also forfeits 
her life interest in her first husband s estate ii she re­
marries.7 Amongst certain tribes a re-marriage in the 
kumo form with the brother of the deceased husband does 
•not cause a forfeiture of the widow s life-estate in the 
property of her first husband.*

1 (Mud ( ’hand v. Iiojn Den, Kurm Kour, 85 P f i .  1868 (Amiit- 
gg p j» j *.)05 sar); 78 and 1)2 P.R. 1800 ; 31 P, I■

’ » Saddnn v. Menu 15 P. R. 1803. See Tapper’s Customary 
1 9 0 6  Law Vol. II. p H I  ! see also

* lahon- v. naiho, 72 P.TU906. Kent KoWany y. Momram XolHa
* NaiOtth v. 1 Vallan, 01 P.R.1906. 13 B. L. R. 1 : 5 Cal. 776 < *.u.)
* AM. v. Dular Mkffh 76 P. R. ’ 113. ITT and 145 P. R. 1893; 88

1901, followed 107 P. R. 1888 ; 5 and 115 of 1900.
Cal. 770 (r.c .). * 1211 of 1870, ( Rohtak ) ; 137

« 677 of 1871 ; Hum d him v. P. R. 1883, (Sikh Tats of Sirsa) :
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Among agricultural tribes in the Fevozepur district, 
if a widow, up to the time of her husband's death, is 
living in unchastity in open revolt against him, she 
is no longer a member of his household, and cannot 
succeed to the usual widow’s interest in his estate after 
his death .1 In a suit by iv;...rsioners to set aside a sale of 
property inherited by a widow as made w ith o u t necessity, 
i t  was held that the allegations by the plaintiffs could 
not be enquired into, tha t, prior to the date of the sale, 
the widow had become unchaste and had by custom 
forfeited her right to the property left by her deceased 
husband,*

I t a person dies leaving no male lineal descendants Mother pt 
and if his wife predeceases him, then his mother succeeds the deceased, 
to a life-interest, provided she has not re-married.3 The 
village custom generally recognizes tlve mother’s righ t of 
succession in preference to that of the male collaterals or 
married daughters, except where the latter have lived with 
the deceased father and their husbands have been treated 
as ghar-jaman or khana-damcuh.* I f  the mother remarries, 
then she is excluded by the male collaterals of her son .4 
The mother is only entitled to a  maintenance if her 
daughter-in-law survives her son.s

A daughter’s right to the ancestral landed property of Daughter?., 
her father is recognized when there are no male lineal 
descendants; nor a widow or a mother of the deceased ; 
nor any near male collaterals of the deceased, surviving* 
him. A  daughter’s son is not recognized as an heir of 
his maternal grandfather, except in succession to his

100 P. E . 18!)I (Rains of S irsa ): 1882 (Gujara of O u jra t); 49 P. R,
7* P. R. IS98 (Hinjra Jats of Am- 1883; 135 P. rf. 1884 (G barbjui 
ritsar).  ̂ Goeaius of K arigra); 89 ? . R. 1886

1 Jiholi v. Suttee 24 P. I,. I{ (Knssnria Pathana).

* See Tribal L aw  in the Punjab 
4 Haintn v. Aehlmr 188 P. L . Chap. II . pp. 59-60.

A  f 117  P. R. 1888,
’  It  & 37 P. R. 1870; 95 P. R. “ H P .  R, 1895.
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mother. A married daughter sometimes excludes near 
male collaterals, especially amongst Mahomedan tribes.
As, for instance, when she has married a near collateral 
descended from the same common ancestor as her father; 
or where she has, with her husband, continuously lived with 
her father since her marriage, looking after his domestic 
wants, and assisting him in the management of his estate ; 
or where, being married to a collateral of the father s 
family, she has been appointed by her father as his heir.
In  a village community, where a daughter succeeds, 
either in preference to, or in default of heirs male, to 
property which, if the descent has been through a son, 
would be “ ancestral,’’ she simply acts as a conduit to pass 
on the property as ancestral to her sons and their descend­
ants, and does not alter the character of the property 
simply because she happens to be a female.

Exclude In  Ram v. Lorindi * it was held that a childless widowed
collaterals,. daughter, inheriting from her father, does not take absolute­

ly, but only for life, with no power of alienation except 
for necessity. This was agreeably to the custom in the 
Lahore district and also according to the general Hindu 
law. In Raj rub v. L 'td h ij the Courts found tliat the 
daughter (in a  family of Brahmans of the Sialkote district) 
had^ agreeably with custom, inherited a house owned and 
acquired by her father who died leaving a widow and the 
daughter. The widow having died, the nephews of the 
deceased owner set up this claim to the house. But the 
Court held that the daughter, by custom, had inherited.
There are other instances where a daughter’s claim has 
been upheld to the exclusion of collaterals.4 In  Mari v.

' Kala Singh v. Bvta Singh, 16 B . 1879 (Brahmans excluding col- 
P B  1903 ' laterals in eighth and ninth

* 40 P. K. 1867. degree) ; HB P. R. 1882 (Kbatris
* f  T P B* 1873 of Lahore excluding brother’s
* 38 P. b ’. 1 8 7 0  (Jullundar Brah. son) i 178 P. B . 1882, (Mahmars of

mans) ■ 2 P.R. 1874 (Amballa Jats Ludhiana, daughter’s son, exclud- 
exciuding distant cousins) ; 73 P, ing collaterals beyond sixth
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Jawakra it was held that a daughter was, by custom, 
entitled to retain her father’s estate until her death or 
marriage as against her distant collaterals.1 In  Jumna Devi 
v. Chuni Lai the contention has not been proved that, by 
custom among Tewari Brahmans of Amritsar City, a 
nephew of a childless proprietor excludes his daughter’s son 
in matters of succession to his estate.2

The exclusion of the daughter in favour of collaterals Exclusion of 

is generally confined to landed property derived from daughters* 
a common ancestor. The rule is not so strictly enforced 
in regard to a self-acquired property of a deceased father.8 
The exclusion is more rigidly observed in tribes which 
do not practise strict endogamy.4

Daughters have been excluded by father’s nephews ;5 by 
nephews and cousins amongst Dako Brahmans of Rupar;s 
by collaterals within the fifth degree amongst Mali turns of 
Hoshiarpur ;7 by collaterals descended from a great grand­
father amongst Manjh Rajputs of Jullundarj* by collate­
rals amongst Kumbohs of Lahore.9 Amongst Brahmans 
of the Baraker gotra, collateral relatives in the eighth 
or ninth degree are not within the customary limit.10 By 
general custom amongst Khatris and Aroras in the Multan 
Division, a nephew excluded a daughter in succession to a 
shop and business.11 In the latter ease nephews amongst 
Aroras of Dera Ismail Khan were held to exclude daughters 
in succession to immoveable property, whether ancestral or

degree) ; 108 F.R. 1888 (Ath Bans P.B, 1893 and 25 P.R. 1805.
Brahmans of Amritsar, daughter s 2 P, R, 1871 ; 16 P. R. 1877 ;
excluding brothers and nephews 150 P. II. 1879.
in succession to acquired pro- 8 I ) P. B, 1879.
perty) ; 67 P. B , 1888, (Khatris of 1 101 of 1S80 ; 55 P. R. 1881.
Peshwar, daughters excluding 8 176 P. R. 1882.
nephew). s 40 P. R. 1888.

1 12 P. B, 1902. 18 73 P. R. 1879.
a 30 P. R. 1903. " Oil. So. 190, October 16, 1875 ;
* 77 P.R. 1881; 61 P.R, 1893. see also 15 P .R , 1881; 148 P .R .
* Vide Tupper’sCustom ary Law, 1890.

Vol. II p.p. 56, 57 ; Cf. also 73

60
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acquired.1 Among non'agricultural Aroras of Kasur, in 
the Lahore district, the daughter is, by custom, excluded 
by brothers.1 2 3 *

U n m a rrie d  Unmarried daughters, when excluded from Lnheri*
daughters. taD(;ej must be maintained out of the estate of the

deceased father.8 They are sometimes permitted to 
remain in possession of their father s estate till their 
marriage.* Amongst Kots, in Jhelum, unmarried mother­
less daughters succeed to their father for life, so long 
as they are unmarried.5 In Maul Singh v. Khmm it 
was held that under customary law a daughter, entitled 
to hold the estate of her father till marriage, is competent 
to alienate it for necessity.5

Exclusion of The customary exclusion of a sister is established among
sisters. Jatg} botb Hindu and Sikli. In this respect the custom agrees

with Hindu law. In  A tta r Kaur v. Atma Singh’’ it  was 
found that by the custom of the Sikh Jats, sisters are not 
recognized as heirs. There are other instances in which, 
sisters have been excluded by a daughter/ by a half 
brother/ by collaterals in the fourth degree10 and by other 
collaterals,11 But there are exceptions to this custom. 
Amongst the Bhatti non-agricultural Al'ains of Lahore 
and A mi tsar sisters are not excluded by brother s sons , ‘ 
nor by a neice amongst Balli Arains of Lahore ;lu nor 
by cousins amongst Gholam Arains of Lahore /* nor by 
grandmother’s brother amongst Brahmans of Multan ; 8 
nor by collaterals within the sixth and seventh degrees 
amongst Gujars of Kharian in Gujarat.1'

1 660 120 P. K. 1890 ; 116. P. B, * 53 I’. E. 1888.
1893 ; 55 P. K. 1895. 9 103 P ®. 1890.

» Anant Ram■ v. Huhnian Mai. 65 P .  li, 1892.
62 P. R, 1902, 11 71 and 113 P. R. 1892.

* 50 P R. 1892 (Hindu d a t a  of '* 25 P. B. 1882.
Ludhiana). 13 180 P. R, 1888

* 139 P.R. 1892. 14 174 P. R. 1889.
3 56 P. R. 1899. ,s 180 P. K. 1889.
«'90 P. B. 1903. i 18 116 P. E. 1884.
’ 47 P. R. 1870.
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Among the Brahmans of Gujarat there is no custom 
prohibiting sisters to succeed along with the sister’s sons.1 
Among Bhatias of Bannu, who originally came from 
Gujarat in the Bombay Presidency, according to a 
custom prevailing in their community modifying the 
personal law, sisters succeed their deceased brother’s 
property. A sister thus succeeding to the estate of her 
deceased brother is entitled to succeed for life or until 
marriage.®

W hether the sister's son of a deceased Hindu can in- Sister’s sons, 
herit ancestral land in the presence of remote kindred in 
the male line, is a question to be determined by the custom 
of the place to which the parties belong. If  the existence 
of such custom is established he succeeds, although accord- 
ding to the Mitakshara he cannot so inherit. In  Output 
v. Kanah8 it was found that in the village of Monsapoor,
Tahsil Nowashur in the district of Jullundar, a sister’s son 
can inherit the landed property of a deceased aunt in 
the absence of nearest jnM ees  (relations). The recognition 
of the sister's son as entitled to succeed to the exclusion of 
distant collaterals has been insisted on in some oases as 
supported by custom.4 Amongst the Brahmans of M ultan 
a sister’s grandson succeeds by custom to the estate left by 
his grandmother’s brother.8

Among the Ghinths of Tika Bonehr in Kangra district 
a sister’s son succeeds to the estate of the deceased maternal 
uncles. In  Ballti v. Gur Dtfalf the plaintiff, as a sister’s 
son, claimed the land owned by his deceased maternal 
uncle, which mutated after his death in favour of the owners 
of Tika Bonehr, a heterogenous body consisting of men of 
various castes, The lower courts dismissed plaintiff’s 
claim on the ground that, under customary law, a sister’s 
son is not recognized as an heir. The Chief Court, however, *

* 47 P. R. 1890. 4 See Mattjee Mai v. Simdagar
* Wanna Ram v. lit tarn {Devi) 701 of 1868.

Bai 79 P. R. 1903. 5 180 P, R 1889.
* 19 P. R. 1868. B 95 P. R. 1905.

' G<% X  .
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by reversing their decision held that as the custom 
obtaining is merely silent and not positively adverse to the 
plaintiff, as a sister's son, the alternative, under section 5, 
of the Punjab Laws Act, 1872, is to fall back on the 
personal law; and under the Mitakshara to which the 
parties were subject, the plaintiff was an heir, as a bandhn, 
there being no male collateral within the fourteenth 
degree.

A sister's son is excluded by paternal uncle’s son.1 
Daughters- In  the absence of a custom to the contrary, the widow
in-law, 0£ a predeceased son is not entitled to inherit, under

Hindu law, Mitakshara school, as applicable to the Punjab, 
property left by her father-in-law in the presence of 
collaterals related to him in the fourth degree. Nor does 
she take by survivorship, not being a joint owner with her 
father-in-law. In  Radha Mai v. Kirpi1 2 3 i t  was held that 
amongst Khatris of Akalba, in the Ludhiana district, no 
custom was proved to exist under which a widow of a 
predeceased son could succeed to the property of her father- 
in-law.

Special pro- Amongst agricultural tribes, a wife’s personal property
females merges in that of the husband.8 A wife cannot dispose

of her ornaments which have been made up and given to 
her by her husband subsequent to marriage in opposition 
to her husband's wishes.4 A husband usually succeeds to 
his wife’s property on her death. But where a husband 
predeceases his wife, all immoveable property passes to her 
sons; failing them to the collaterals; and all moveable 
property goes to daughters. The unmarried daughters 
take by precedence.

Immoveable property, purchased from the proceeds of 
moveable property given to the wife by the husband as 
a present during marriage or from proceeds of her jewellery,

1 173 P, R. 1889. Vol. V. p. 73; Punjab Civil Code s,
* 100 P.R. 1901. 5 ol. (b).
3 Vide Tapper’s Customary Caw * 81 P. R. 1880.

Vol. II. p. 158 ; Vol. IV. p. 146 ;

<SL
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is the special property of the wife, which she can dispose 
of at pleasure after her husband’s death.1 But the immove­
able property purchased by a Hindu widow out of the 
savings of her income derived from her husband’s estate is 
not her special property; on her death it descends to het 
husband's heirs.®

By custom a khana-damad or resident son-in-law 
(ghur-jamai as he is also called in Bengal aud other places) jamad, 
succeeds to his fathor*in-law’s estate in default ol male 
issue This particular custom of the Punjab is somewhat 
similar to that of iUaiam in Malabar. But in the Punjab 
the khana-damad or ghur-jamai is not thus entitled to 
exclude ordinary heirs in his own right. The custom has, 
in reality, inured for the benefit of the daughters and her 
male issue by reason of her continued residence a t her 
father’s place after her marriage. As a matter of tact, 
where the usage of khana-damad is recognized as giving 
rise to customary rights, it is for the benefit of the 
daughter’s sons; the daughter and her husband only benefit 
incidentally. In  many districts, the right of a ghur- 

jamai depends on the nomination of him by his deceased 
father-in-law as the heir by a formal writing.®

If a khana-damad, who has succeeded to his father-in- 
law’s estate, dies without sons, the estate used to pass 
to his heirs and not to those of the father-in-law. This 
was the rule until the year 1892. A Pull Bench in 
that year laid down the general principle that the property 
would revert to the original owners's family in all cases 
where the daughter's direct male descendants had died out.4

Illegitimate children are not entitled to any share in illegitimate 
their putative father's estate, but they can claim linainten- cllll(lren-

1 Venkata llama Ran Venkata 8 58 P.B. 1880 ; 121 P.B. 1893,
SunyaR tm , 1 Mad. 281.(1877); » See 919 of 1871 (Ludhiana
S.c. in Privy Council 2 Mad. 333 Jats) ; 361 of 1879 (Simlhus of 
1880 ; 14 Cal. 886 and Sowdamini Ferozepur) ; 162 P. E. 1881 ; 134 
Dassi v. Broughton, 16 Cal. 574 and 146 P.B. 1894.
(1889). 1 12 P.E. 1892. (F.B.).
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ance only. In a certain ease it was found that the illeg-i- 
timate son (khwas) of a high caste Rajput was by custom 
entitled to maintenance during his life-time, provided 
he was not guilty of any gross misconduct towards the 
head of the fam ily; and that the descendants of the 
illegitimate son had no right to maintenance which entirely 
depended on the pleasure of the head of the family for 
the time being.1

famMe? 8 There are many families in the Punjab who originally
came from other places and settled down in the Punjab. The 
principle governing succession in their cases is determined 
by how far they have assimilated the customs and usages 
and manners and habits of their neighbours or retained 
their own. Certain Sikh Ja tso f the Amritsar district, 
who migrated from Rajputana and have for generations 
lived generally on the profits of agricultural land, though 
a few of the members thereof had enlisted in the 
army and were in military service elsewhere, are held to be 
governed by the customary law of the Punjab and not 
by Hindu law.4 Then again there are some Sikh 
Brahmans of Mouza Ohadwala, in Amhala, who have for 
several generations abandoned the Brahmanical thread and 
ceased to perform priestly functions and taken to agricul­
ture in the main. They are governed not by Hindu law but 
by the agricultural customs which obtained around them .8 
Similarly the Brahmans of Manhala village in Lahore, 
holding lands, are agriculturists pure and simple and are 
governed by customary law in matters of succession. So an 
alienation among them by a childless proprietor is governed 
by custom and not by Hindu law.4 Tcwari Brahmans of 
Amritsar City, belonging to a non-agricultural class, 
migrated from Oudh, and, therefore, are presumed to have 
retained after immigration the law of their sect in the

1 to  P.R. 1880. 58 P.R. 1906.
" Ud/n Rahha Mai v, Bahoant 4 Moti Ram v. Said Ram 103 

Singh 51 P.R. 1905. P.R. 1902.
* Gupal Singh v, Sakha Singh
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country of their adoption. So where it was alleged that 
among them by custom a nephew of a childless proprietor 
excluded his daughter's son in matters of succession and the 
custom was not proved, the ordinary law took its course.1

Khatris of Bhagtana Talianwala in Gurdaspur are 
governed by Hindu law and not by the agricultural custom 
of their neighbours.''* In the absence of proof of special 
custom Hindu goldsmiths of Umballa City are governed 
by H indu law.8 Hindu goldsmiths of Saharan pur, trading 
at Dagshai, are governed by Hindu law',4, Mahrotra 
Khatris of Multan City are governed by the Hindu law, no 
custom to the contrary having been proved.5

A d o p t io n .

Adoption amongst the agriculturists of the village 
communities in the Punjab is not connected with religion.
“ I t  is a more or less public institution by a sonless owner 
of land of a person to succeed him as his heir/’ The 
object is simply to make an heir. Thus, in the olden days 
it was not unfrequently the case for an old villiage pro­
prietor without any male issue of his own, to select from 
amongst his clausmen some promising young man and 
make him his heir. Consequently, no religious ceremonies 
are used or necessary.

A widow cannot adopt unless she has an express 
permission from her husband in his life-time. The sanc­
tion of her husband's kindred is not imperative. Where 
it is asserted that such sanction is customary, it must be 
proved, for it is not presumed to exist.6 Where an adop­
tion by the widow is not authorized by the deceased

1 Jomni Deni v. Oktiiii Lull, 1 J)an>o v. Malika it. 01 P, R.
30 P.R. 1903. 1908.

* Kaha v. lablieftaiul 10<i P. R. 3 Wuhan Das v, Thakur Das
1906. 119 P.Ii, 1901

* Mangtu v. Chwii Lai 51 P .R . • Sec 62 P. R. 1888 ; 198 P.R.
3903. 1882.
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husband and not made with the consent of the husband's 
kindred, it only confers on the adopted a right of succes­
sion to the widow's own private property which is within 
her disposing power.1

Essentials of The essential requirement for the validity of an adop-
n (option tion is that it should be made public. And this can be 

effected either by a formal declaration before the clansmen, 
or by a written declaration, or by a long course of treatment 
“evidencing an unequivocal intention to appoint the 
specified person as heir" . 2 In  a case where the adoptee 
lived and served the adopter for many years ; was separated 
from his own brothers and had not taken a share of the 
land left by his natural fa ther; had been treated by the 
adopter as his son and had performed the funeral obsequies 
of the adopter on his death : the Court held that under the 
circumstances the adoption was valid, though there was 
no ceremony a t the time of the adoption.8 In a recent 
case it was laid down that an unequivocal declaration of 
intention, coupled with previous and subsequent treatment, 
would be sufficient to prove valid adoption.* Similarly in 
another case it was held that if no ceremonies are essential 
and the adoption is not opposed to custom, a declaration 
ly  deed, when it is coupled with previous and subsequent 
treatment, is sufficient to establish adoption.5 "Where {lie 
adopter was alleged to have merely executed a deed making 
the adoptee his heir and reciting an adoption, and the 
Riwaz-i-am mentioned that in the absence of a document 
certifying the fact of adoption, it was contended that the 
performance of the marriage ceremony of the adopted 
should be taken as proof of adoption, and it was held that 
the .Riwaz-i-am clearly indicated that any acknowledgment 
of the relation existing between the adoptive father and

* 15 P.B. 1881. 4 Glrclhari Lai y. Balia Mai. 3
J See 51 P.R. 1881; 79 P.R. 1882; r .  11. 1901.

II P R . 1898. * Sohmm v, Ran Dial 79 P. R.
8 Lelina Singh v, Vheina 111  1901.

P. R. 1 8 0 8 .
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son, made in the presence of witnesses, should be looked 
upon in a similar light. 1

An adoption is not invalidated simply because publicity 
is not given to the fact, provided it is made in some 
unequivocal and customary manner.8 I t  is not invalidated 
either by non-performance of ceremonies8 or for want of 
sanction of the kindred of the deceased.'1 There is no 
restriction as to the age of the person to be adopted.*
Unless there is a local custom to the contrary, the adoption 
of an adult is not invalid, merely by reason of the age of 
the person adopted.8 In fact, the age is immaterial if the 
adoption is otherwise valid and proper.7

As to the persons who may be adopted, it may be said ^ p t“jay be 
that the degree of relationship of the person to be adopted 
is no bar to a valid adoption. Even a stranger may be 
adopted,8 and there is no exclusion of an only son,5 or of the 
son of a daughter, or of a sister.10 The principle that the 
adopted son of a Hindu, especially among the three superior 
classes, must not be the son of one whom the adopter 
could not have married, such as the daughter’s or sister's 
son, is nowhere so superseded by custom as in the Punjab.
Amongst Hindu non-agriculturists the adoption of a 
daughter’s or sister’s son is a most prevalent practice and 
the onm lies on those who deny that such particular kind of 
adoption cannot be made.”  But amongst the agriculturists, 
especially in the eastern districts of the Punjab, such 
adoption is now getting less frequent. I t would seem 
now that unless such adoption is made with the consent of 
the agnates, it would be presumed to he invalid.12 We may

1 liuta Singh v. Dial Singh 07 8 37 P. K. 1888.
P. II, 1902. * Ihnih Singh v. Maid Singh 18

a 92 I’. 1 1 . 1879. P. h. R 1905.
s 111 P, R. 1863 ; 54 & 102 P R * 8  P. Jt. 1800.

1884. » 35 P. U. 1874.
* 3 P. R. 1860. 10 9 P.R. 1868; 24 & S3 P.R. 1867.
s lihnggut Singh t . Booclhoo 81 11 70 P. R . 1901.

P, R. 1867, "  Hoe SO 1* R. 189! ( f .  B.),
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mention here in passing- that a similar custom of adopting 
a daughter’s or sister’s son is sanctioned by custom amongst 
the Jains, amongst the Brahmans in Southern India and 
also amongst the Bohra Brahmans in the North-Western 
Provinces,1 In the Punjab such custom is prevalent among 
Brahmans, Khatris, Jats, Aroras, Bliattiyas, and also among 
Mahomedaus, as we shall see later on. There are numerous 
decisions in support of the custom.®

Besides a daughter’s or sister’s son, the following persons 
may be adopted, viz., grand nephew,® brother’s son,4 
brother’s daughter’s son,® wife's brother,® wife’s brother’s 
son.7 We have already noticed that an only son of a 
father can be adopted; so can the eldest son of a father.
Such an adoption is not invalid on that account,8 At 
times village custom requires that the nearest available 
cognate should be selected for adoption.9 

Status o£ The effect of adoption by a Hindu widow, under air
adopted son, authority to adopt, is to render the adopted son heir to the 

deceased by adoption, and he succeeds to the estate as if 
he were his natural and legitimate son,10 Under Customary 
Law an adopted son does not take an estate in the property 
of his adoptive father more limited than that which he 
takes in the property of his natural father, and there is

* See Hindu Customs : Adoption. ' 18 P. L.R. 1905.
Supra, pp. 137, 163,163. 5 27 P. R. 1884 ; 43 P. R. 1886

* See, for instance, among'— 51 P. L. R, 1903.
Brahmans ; 1227 of 1874 ; 149 of * 125 P. R. 1880 ; 22 P. R. 1891.
1883 ; 79 P. E. 1901. 7 35 P, B. 1882.
K h atris : 9 P E. 1868 ; 64 & 162 8 See. 35 P. R. 1874 ; 43 P. R.

of 1883 ; 12 P. R. 1393 ; 24 P. R. 1879 ; 57 P, R. 1881 ; 43 & 75
1900; 3 P, R. 1901. P, R. 1886, Exemption 33 P. R,
Jats : 172 P. R. 1883 ; 34 P. R, 1872 amongst G ils of Ferozopur,

1899 ; 69 P. R. 1905. Exceptions * See. 79 & 102 P. R. 1893. See
in regard to adoption of a (laugh- also the provisions of lliwaz-i-am
tor’s son.—25 P. R. 1898 ; 18 P. R. in 92 P. R. 1894 and 47 P. R. 1895.
1899 ; 81 P. R. 1900 But see 114 P. R. 1889 and 38
Aroras: 35 P. R, 1885. P. R. 1890 contra.
Bhatityas : 85 P. R. 1886. “  Gbpee Bam v. Buldeosahai 91
» 96 P. R. 1883, P. R, 1866,
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no distinction between the right to alienate the property 
acquired in either case.1 He succeeds to all the rights and in­
terests of his adoptive father on his death.® He only acquires 
a vested interest in them at the date of his adoption.8 If  
after his adoption a natural son is born to his adoptive 
father, the adopted son will share equally with tire natural 
son. On the death of an adopted son, who had succeeded 
to the estate of his deceased adoptive father, his (adopted 
son’s) male issue succeed, and, in default of such issue, his 
widow takes his estate on the usual life-interest.1 * * 4 5 In the 
event of his dying childless and without leaving any widow, 
the estate passes to his own natural heirs if the estate 
consists of property over which his adoptive father had an 
absolute right of disposal, and to the male collaterals of 
the adopter’s family if the estate consists of property over 
which his adoptive father had only a restricted power.*
Among the Mahtons of the .Tullundar district, when an 
adopted son predeceases his adoptive father, the sons of 
the former are entitled, on the latter’s death, to succeed to 
his estate by custom.6 In accordance with custom a 
transfer by a soilless father cannot be disputed by his 
subsequently adopted son.7

In Enrsahai v. Bhawani I)ax* it was doubted whether His right to 

an adopted son inherits in his adoptive family collaterally adoptive'^ 

as well as lineally. In this case the parties were Kbatris. fatl,er’s eoJla- 
But in MakJian Singh v. Dulo8 it was found that among 
the Chima Jats of the Daska Tahsil, in the district of 
Sialkote, an adopted son is entitled to succeed to his 
father’s collaterals. Amongst Khatris, in the Umballa

1 Fatteh Singh v. Neliul Singh P. R. 1893.
25 P. R. 1901. * Chajju v. Dalipa 61 P. R. 1906

1 108 P R. 1879 ; 93 P. R. 1893. 1 Hatna v. Golah Singh 42 P.L.
* Ramhhat v. Lakshina n 6 Bom. R, 1901.

630.(1881). * 9 P.R. 1868. See also 97 P.R.
4 9 P.R . 1880. 1379; 14 P .R . 1884 ; 84 P. R.
5 122 P. R. 1879 ; 9 P. R. 1887 ; 18 P. R. 1889 ; 107 P. R.

1880; 89 P. B 1885; 1235 of 1891.
1886 12 P. R 1892 (F. B >; 72 9 4 P.R. 1903, j
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district, an adopted son succeeds in preference to the 
nephews of the adopter.1

In his natural In  B hug gut Singh v. Booclhoo it was held that an
adopted son cannot inherit from his natural parents,® Among
th eJa tso f Paniput an adopted son is not entitled to succeed
to his natural father and take a share in the latter’s estate,
when there is in existence another natural son and when
the adopted son tabes by inheritance the entire estate of
his adoptive father.8 I t  would seem from this latest decision
that under certain circumstances an adopted son may succeed
in his natural family. Regarding his right as against
the collaterals of his natural father, the rule is clear and
settled, i.e., it is not adversely affected.4

Devolution of Under the general principles of succession to ancestral
adoptee’s °fl land in a village community, as laid down in several
death with- Full Bench cases, on the death of an adopted son without 
out issue. , . . .  , ,  ,  \

leaving any male lineal descendants, the estate held by
him as an adopted son would not pass to the collateral
heirs of his natural family, but would at once revert to
his adoptive father and then to the descendants of the
latter.® As regards his self-acquired property it must be
treated as if the adopted son had never been adopted;
because a customary appointment as heir does not take
the adopted son out of his natural family for all purposes,
and it must therefore go to those who would have been
the heirs of the acquirer had he not been adopted, viz.,
to the members of his father’s family.®

Can not re- The adoption being absolute and irrevocable an adopted
18 son cannot relinquish his status.’’ He cannot be disinherited

1 24 P.R. 1900. 4 See P.B. 1892 (F.B.) ; , 12 P.E.
* 51 P.R. 1867. 1892 (F .B .); F. 58 P.L.R. 1901 D.;
* M^hh Ram, v, Not Ram 100 Qurditta v. Attar Singh 117 P.R.

P.R. 1900. 1906,
* See 47 P, R. 1878 ; 43 P.R. 8 Punjab Singh v. Khaxan Singh 

1879 ; 45 P.R. 1884 ; 42 P.R. 8 8  P.R . 1906. '
1886 ; aud Pupper’s C u ston ary ' 17 P.R. 1878 ; Namin Das v.
Law Vol. II , p. 157. Mum hi Shaman 1 P.B , R, 1906.
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for mere misconduct or disobedience or negdect to 
support his adoptive father; nor can the latter subse­
quently revoke or repudiate the adoption once lawlully 
made.1 In Kanhaya Lai v. Nand Kiskore it was held that 
there is no valid custom under which a Kayasth of lihotak 
can set aside adoption once made.*

A l ie n a t io n .

In the Punjab the property that can he alienated by 
custom includes both ancestral and self-acquired property, im­
moveable as well as moveable. An owner of a self-acquired 
property, moveable or immoveable, has an absolute power 
of disposal of the same in any way he pleases.8 Sons at 
times can, by custom, restrain the absolute power of alie­
nation of the self-acquired property of their father.4 By 
custom amongst Brahmans of Bupka, Tahsil Jagadri, a 
gift of immoveable acquired property to a daughter in the 
presence of collaterals is not permissible and such a gift 
will therefore he invalid.® A similar custom prevails 
amongst Puriwal Jats in Sialkote.' Under Customary Law, 
property acquired by the income of ancestral property is 
not regarded as ancestral property.7

An ancestral immoveable property is ordinarily inalien­
able. I t  can only be alienated by necessity, or with the 
consent of male descendants, or, in the case of a sonless 
proprietor, of his male collaterals. The inalienability is 
strictly maintained amongst Jats residing in the central 
districts of the Punjab. There is a body of decisions on 
the point and we only mention here one or two of the

* 15 P.R . 1877 ; 17 P .R  1878 ; 1 2 P. R. 1877 ; 17 P. H. 1886.
98 P.R. 1882 ; 9 P. R. 1893 ; 143 5 24 P.R. 1892.
P.R. 1894. 8 17 P. R. 1893.

3 7 P.L.R. 1901. ’ 3. P.L.R. 1901 ; 4 P .R  1900 ;
9 70 P. R. 1876 ; 10 and 120 12 P. R. 1901 ; 50 P, R. 1902 ; 13

P,R. 1893. P.R . 1902.
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latest cases.1 In a suit by a father, in which lie contested 
the alienation of ancestral land, the parties belonged to 
Sikh Ja ts of Amritsar district and, though they originally 
came from Rajputana, they were governed by the 
Customary Law of the Punjab. I t  was held that the 
restraint on the alienation by a father of ancestral land 
applied equally to alienation by him to ancestral houses, 
gardens and shops.® A recent Pull Bench case has laid 
down that where a father has mortgaged ancestral property 
for a present advance of money and there is no proof that 
the money was taken for necessity, his son is entitled to 
a decree that the motgage qua mortgage shall not affect his 
rights, but when a decree has been obtained against the 
father, the sonJs rights in the ancestral property may also 
be attached and sold in execution thereof.8 A Ja t of the 
Nakodar Tahsil of the Julhmdar district is not authorized 
by custom to alienate his aucestral land in favour of his 
grandson to the prejudice of his son.*

In the immense majority of cases custom has estab­
lished the sound and reasonable principle that an alienation 
shall have finality when once made openly and in good 
faith by the alienor, and acquiesced in also, reasonably and 
in good faith, by those competent at the time to contest it, 
and it shall not be open to be contested by others who may 
later on come into a position which would, had they held it, 
have given them the right to challenge the alienation at the 
time. The right to make a permanent alienation good 
against all comers with the consent of the collaterals, which 
would be bad without that consent, is one of the commonest 
features of the Punjab custom. But when a reversionary 
interest is in question, a more remote reversioner is not

1 See 101 P. R. 1895 ; 75 P. R 53 P R. 1901 : S.c. 62, P. L . R, 1901 
1898 among others. (f1- B.). See also 152 P. R. 1888 ;

* Bam Bakha M.al v. Sulwaiit 33 P. R 1892 ; P. R, 1898.
Singh 58 P R. 1905. 4 M rm k Singh v. Tthir Singh,

* Bahadur Singh v. Desrcij 31 P. R. R. 1902.
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necessarily debarred from protecting his future interest by 
the fact tha t a nearer reversioner does not care to protect 
his, and without sufficient reason neglects to do so.
Custom has not established a perpetual entail in Custo­
mary Law .1

A childless proprietor has power to alienate his ancestral Childless 
property.® The legality of every alienation by a male 
childless proprietor of one of the agricultural classes may be alienation, 
presumed until the contrary is proved. The Full Bench, 
in Jowala v. Mira Singh, held by a majority th a t in the 
absence of an instance or direct proof of a custom, 
a transfer of ancestral immoveable property by a childless 
male proprietor, who had no heirs existing a t  the time 
capable of challenging it, could not be contested by a 
son bom or begotten by the proprietor after the transfer.®
Amongst Mahtons of Hoshiarpur there is no custom 
prohibiting a childless proprietor from selling his interest in 
an estate otherwise than for necessity without the consent 
of his near collaterals,4 By custom prevalent among- Mail- 
Manas of Jhilum  district, a childless proprietor is not 
entitled to alienate, by gift or will, ancestral property 
to the  prejudice of his agnates.* The J3habeas of the 
city of Rawalpindi are not governed by the custom 
prevailing among agriculturists precluding childless pro­
prietors from alienating property without necessity.®
Under customs prevailing in the village of Siwan, in the 
district of Karnal, a non .proprietor is entitled to transfer 
his house built upon land originally belonging to the 
proprietary body and occupied by his, family for several 
generations.7

1 Lttbhio v . Nikali, 7 P, K. 1905 : 5 Haidar Khan v .  Jahn.n Khan,
s.c, 6 6  P. L. R. 1905. 65 P. U  R, 1902,

• 9 and 53 P. It, 1899. * Salma Shah v. Dij/a. Shah, 15
• 55 P. R. 1903 (F .B .). See pur I'. 11,1902. See Lab A Singh y.

O. J. dissenting. Gnpi. 15 P. R. 1902.
• 119 P. R. 1880. 7 Badri r. Uiiro, 73 P. R. 1903.
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For services Under Customary Law it is a well-known rule that a
childless male proprietor can alienate in favour of his rela­
tions who have rendered him services in bringing his land 
under cultivation, or in managing it for him when he was 
himself incapable of so doing, as against other relations.- 
In Punnu Khan v. Sandal Khanj,d it was observed that “ the 
right of a childless male owner to appoint an heir is 
generally, if not universally, acknowledged, and it  has been 
rightly treated as merely a form of gift. I t  is founded 
on consideration of equity and convenience; for the child­
less male owner ought to be allowed to make arrangements 
for his comforts and maintenance in his old age, and for 
a companion to help him in his daily affairs. He cannot 
be compelled to nurse his property for the benefit of his 
agnates irrespective of all personal considerations. If  he 
can appoint an heir on these grounds, it is not unreason­
able to expect that custom would allow him to make a 
gift where the donee is not actually adopted as a son or 
appointed heir, but is specially connected with the donor 
by being associated or helping in cultivation and rendering 
him service. Such a person holds a position very analo­
gous to that of the adopted son or adopted heir,” A gift 
by a childless Kabuli to a near collateral with the consent 
of the near agnate relations was held to be valid.8 
Amongst Kang Jats of Garhshankar Tahsil, a g ift by a 
sonless proprietor to one of liis heirs who has been helping 
him was held valid by custom.'4 Among Dhaf Jats of 
Hosbiarpur a gift by a childless proprietor in favour of 
one of his agnates, who is not his next heir, for services 
rendered to the donor, is not invalid.8 Among the Thirwars 
of the same district a childless male owner can make a 
gift of his lands to one of his collaterals in preference 1 * 3

1 116 P.R 1886; 85 P R, 1889; * 1-1 P it , 1901.
116 P .R . 1894. 4 Atm-a Sinr/h v. .V<mdk Sivff/i,

5 92 P.R. 1904. 6) P R ,  1901,
3 72 P .R . 1900.
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to his other collaterals in consideration of services rendered 
to him by the donee.1

Gifts are frequently permitted by a sonless proprietor In favour pf 
to a daughter whose doll has never left her father s house, 
or whose husband lias resided with her father as a khana- 
damad, or, to a Mana'damad. Similar gifts occasionally 
made to a sister or her issue have been held to be valid. In 
a case in point the Additional Commissioner of Amritsar 
found that the universal custom of the country was that 
gifts to daughters could only be made with the consent of 
the male collaterals,’ In another case it was held that a 
gift to a daughter with the consent of the nearest heir was 
valid as against remote reversioners,8 Among the Arians 
of Hoshiarpur a gift to a daughter of the ancestral pro­
perty is held valid,* In another case a gift to a daughter 
in presence of collaterals was also held valid. In  the 
district of Sialkote, amongst Gliuman Jats, a gift to a 
daughter and her son of self-acquired property and a part 
of ancestral property was valid.* A gift of ancestral pro­
perty in favour of a daughter and her'son among the 
Arians of Jnllnndar is valid.” Among the Arians of 
Jullundar a gift by a childless proprietor of his entire; estate 
to his daughter’s sou is valid by custom, and there can be 
no distinction in principle between such a gift;and the one 
made to a daughter’s son.7 But amongst the Arians of the 
Ludhiana district a father has no power to make a g ift in 
favour of his daughter.* A custom permitting gifts to 
daughters and their issue cannot be extended so as to 
authorize a gift to a son-in-law.’ A gift to a brother or 
nephew is often permitted.10

' Rtijatla v, Lchwu. 96 P. II. 8 14 P. R. 1903.
1900. See also Boja v. Mwnnh.i, 90 7 133 P. 11 1906.
P. L . R. 1903. * 89 P. R. 1898 ; followed in

* Reported in 1550 of 1876. 19 P. R, 1899.
5 84 P. R. 1900. 8 137 F.lR. 1879 ; 65 P. R. 1880 :
‘ S2 P. R. 1900. 43 P. R. 1883.
1 85 P. R. 1900. “  77 P. R. 1869'; 71 P. R,

6 8
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For pious Gifts for pious or religious purposes to a small extent,
pm poses. J)Ut not when embracing the hulk of the donor’s estate, 

are generally allowable, An alienation for the purpose 
of sinking a well by a soilless proprietor among Datt 
Brahmans of Gurdashpur was held to be valid by custom,1 

Unequal clis- Among agriculturists in the Punjab the general rule
tribution js a«ajn8t  unequal distribution of property amongst heirs.

Yet a proprietor possesses, by Customary Law, powers to 
make a partial disposition of his property during his life­
time. A father can give away a portion of his property 
to one of his sons to the prejudice of his other sons, either 
by the same or different wives.* Similarly there are in­
stances where a g ift of a portion of a man’s estate to his 
brother's son and grandson in the presence of a  brother 
and a nephew has been allowed.8 But in all decisions 
in favour of unequal alienation there have been special 
circumstances, such as “services rendered by the alienee to 
the alienor, or remoteness, and non-residence, or the onus 
has been held discharged by proof of special custom." 4 

Possession 1'hc primary rule of decision in a ease of gift, in the
complete a° Punjab is a custom, and, according to it, possession is ordi- 
g'ft, narily necessary to complete a g i f t ; and herein it differs

from the Hindu law according to which, if the donor does 
all that he can to perfect his contemplated gift, he cannot 
be compelled to do more.* A gift to be valid, therefore, 
must ordinarily be followed by possession and must be free 
from undue influence.5

Female's A female in possession of an immoveable property,
alienate.0 acquired from her husband, father, grandfather, son or 

grandson, otherwise than as a free and absolute gift, cannot 
permanently alienate such property. But the property

1880 ; 126 P. E. 18S3 ; 113 P. K 8 1 0 1  P. 1 . 1892.
1891 ; 4 9  P. It. 1898. 1 Amir v. Zrbo, 42 P.R. 1902.

1 Tara Singh v, (iot/al Singh, 5 Lila Kishen v. Tfoa Ham, 45 
28 P. E . 1905, P. It. 1901.

• 126 & 164 P. E. 1879 ; 15 & « 22 P. E  1867 ; 34 P. It. 1891 ;
18 P.E. 1880 ; 23 ft 125 -P.Jft. 1893. 10 P. E. 1890-

<SL
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which she acquires as an absolute gift she has every ,
right to dispose of iu any way she likes. She can always 
sell or mortgage any property in which she has either an 
absolute or life-interest. In the case of a widow claiming 
the power to give absolutely with the assent of rever­
sioners, the onus of proof rests heavily on the person who 
seeks to maintain such an alienation contrary to the usual 
custom, which restricts the widow’s power to alienate to 
the term of her life-tenure. The fact that certain nearer 
reversioners have assented to a gift by a widow in favour 
of a near reversioner does not bar the claim of a rever­
sioner who is equally entitled.1

The proper person to object to an alienation is the Reversioner 

reversionary heir.® There is no definite rale that, up to a alienation** 

certain degree of propinquity alone, kinsmen have a 
light to impeach alienation of ancestral lands and, 
beyond that degree, they have not. In the absence of 
special facts it cannot be laid dowu as a general principle 
of Customary Law, or as a deduction from the decided 
cases, that an alienation by a childless proprietor in favour 
of an agnate of equal or nearer degree is valid. The only 
exception is where a gift is made to a collateral relation who 
has rendered services to the donor and there are strom'73
equities in his favour.8

A soilless Mali ton Rajput of the Julhmdar district 
alienated his land and house by way of gift to his 
daughter’s son with the consent of all the near collaterals.
Certain distant reversioners brought a suit impugning the 
alienation. The defence was that the gift was good by 
custom, and that as the widow of the brother’s grandson 
of the donor was alive, plaintiffs could not maintain the 
suit. I t  was found that in the class to which the parties 
belonged, a widow had a preferential right to succeed to

1 'Makar Siiajli v, Him Singh, 1 Khazan Singh v . Mela, 35 P.R.
56 P. L. R. 1903. ' 1906.

» 21 P. R. 1877 : 7 P. R. 1893.

' Gô X
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any property of her husband’s collaterals, just as her 
husband would have succeeded thereto, if alive. I t  was 
held, therefore, that the reversioners had no right to sue 
while the widow, having a right to succeed in preference to 
the plaintiffs who are distant reversioners, is alive.1

The next reversioner, however remote, is generally 
entitled to object to an alienation by a female.® Among 
Domra Jats of Dera Ismail Khan, only collaterals removed 
in the fourth degree from the deceased are entitled to 
object to an alienation made by his widow.8 Among 
Bajwah Jats of Sialkote district, collaterals so distantly 
related as the eleventh degree from the common ancestor 
are not entitled, by custom, to object to an alienation by a 
childless proprietor.4 Among Arians of Konwali got in 
Lahore, the sister and sister's son of a childless proprietor 
arc competent to file a suit to set aside a mortgage as 
having been made without necessity by the widow of the 
deceased proprietor.* In Similar Singh v. Sain Dilla, it 
was held that a, suit for a declaration that an alienation of 
ancestral property by a soilless proprietor is of no effect 
against bis collaterals (plaintiffs) was not barred by reason 
of the presence of female heirs of the proprietor. But 
until the death or re-marriage of tlie widow of tlie deceased 
proprietor, entitled to a life-estate, the collaterals are not 
entitled to claim possession from the alienee.8 In the 
absence of any direct heirs the proprietary body in a 
village community may be shown to have a custo­
mary right to contest an alienation by one of their 
body.7

Acquiescence Where reversioners acquiesce in an alienation by a son- 
aifmers?1" less proprietor by express or tacit consent, they cannot

' Kkeut Sing v. Hint, 4 I P. .11. * Jt fat gait v. Taban, 29 I’, L, it.
1005. 1902 ; this case distinguished JMt,

a 11 P.R. 1888. 171 of 1889.
• Dilwar v. Jatti, 2 P. It. 1901. 8 29 P. It. 1903.
‘ Marfa* Singh x. Jiuta, 91 7 13 P. R. 1877 : 78 P. K.

P. L. it. 1903. 1888.
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again question or impugn such alienation.1 A  childless 
proprietor was so crippled by rheumatism as to be hardly 
capable of moving about. In consideration of the personal 
services of the defendant, without which he could not 
have carried on the cultivation of his land and maintained 
himself, he made a gift of half of his land to the defendant.
I t  was held that the plaintiff, a reversioner, was not entitled 
upon the death of the proprietor to challenge the validity of 
the gift, when the plaintiff had conducted himself in such a 
way as to lead the defendant to believe that he had no objec­
tion to the gift and had left him to act on that belief.3

In Bauo v .  Fateh Khan,, the majority of the Pull Distinction 

Bench held that the distinction under the Punjab Custo- ^
tnary Law between power of gift inter vivos and power of 
testation is a matter of degree and form only. Where 
power of gift is shown to exist an initial presumption arises 
that there is a co-extensive power of testation. The <lissen- 
tw ite  Chief Judge held that under the Punjab Customary 
Law there is a marked distinction between the power of 
gift and the power of Will, and though the existence of a 
power of gift is a strong point in favour of the party 
asserting a power of Will, it is not sufficient to relievo 
him of the onus of proving the existence of the power of 
Will under the Customary Law.3

The power of transfer by Will among Sandhu Jats of 
Tarn Taran Tahsil of the Amritsar district is not co­
extensive with the power of transfer inter vivos. So where 
a childless proprietor bequeathed by a Will his ancestral 
property to a person who rendered him services, and a 
nearer collateral of the deceased, who refused to serve 
the latter, sued to obtain the same property on the demise 
of the childless proprietor, the Court held that the legatee 
on whom the onus lay, had failed to show that he was

1 Natka Singh v. lihugunm * Jivju v, Jtnns/ii, 06 F. L, R.
Dtu 97 F. I,. R. 1902 : liothi v. 1903.
Hitrmm Singh, 102 F . R. 1902: * 48 F. R. 1903 p \ B .J
Lahlm v. Mlmh, 7 F, R. 1905.
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entitled to take under a Will to the detriment of the 
collateral though the father refused to serve and the former 
did serve the deceased.1 In llayal v. Hi. day at, an alienation 
by a childless male proprietor of his ancestral property by 
\ \  ill, in favour of his sister's son as against the rights of 

^ his nephew, was set aside.*

M a u r i a g b  a n d  D i v o r c e .

A marriage to be binding amongst orthodox Hindus, 
both bride and bridegroom must not be within the prohi­
bited degrees of consanguinity. As to what is, and what 
is not, a prohibited degree is a matter of practice or usage.
For instance, according to modem practice a mother's 
brother's daughter, father’s sister’s daughter, or sister’s 
daughter is not within the prohibited degree. Among 
Hindu agriculturists the bride and bridegroom must be of 
the same got. and tribe.9 No particular form of ceremony 
is necessary, even among higher castes, to constitute a 
marriage. In fact, it is not the ceremonies but the 
consent of the parties which constitutes marriage. In 
the ease of a minor the proper consent of the parents or 
guardians is necessary.

As a general rule a Hindu marries a girl of his own 
caste; a Maliomedan will not generally marry a girl who 
belongs to a different religion. But it is not uncommon 
to find a Maliomedan of rank marrying a Rajput woman.
Many instances of this sort of inter-marriage have taken 
place among the Mandal families of Karnal.4 I t  is also 
well-known that many Rajputs and Sikh Sardars con- 

(huddar tract a form of marriage known as chuddar andazis
Andazl. with Maliomedan women. In a ease in Lahore in which

1 Ishill' Simjh v. f.uhnti Sintjh, p 120 ; Vo], IV  p, 95 ; Vol. V p. 4(5,
8 6  P. It 1903 : s. c . 143 [\ L. It ' Rustam A lt  v. Asmat M i 
1903. 13 P. K. 1875,

* -10T . L. It. 1905. 5 Literally means throwing a
1 Tapper’s Customary Law Vol.J1 sheet over,
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a Mabcmedan prostitute claimed to succeed as co-widow 
to tlic estate of a certain deceased Sikh chief on the 
strength of an alleged marriage by chuddar andazi, 
a large number of Sikh Sardars were examined and they 
all said that such a marriage was not sanctioned by 
usage. I t  is no doubt that many Hindu Sikh Rajahs and 
Sardars contracted chuddar andazi marriages with Maho- 
medan women. But that was not in pursuance of any 
prevailing usage but rather that such marriages were “as 
acts of sovereign will and pleasure which set all law and 
usage at defiance.’"  In daw ala Singh v. 8ukh Deni* it, was 
held that in the district of Hoshiarpnr, a .Tat Jagiidav 
could not legally marry a Brahman woman; and that if 
a ceremony, such as chuddar andazi, was gone through 
between the parties, it would not confer any rights of 
inheritance on the woman, as a lawful widow, to any 
property which the man might leave at his death, but that 
she would only be entitled to receive food and raiment 
as long as she continued to lead a chaste life. A marriage 
by chuddar andazi between a Brahman and a widow is 
not valid by custom,8 The widow after such marriage is 
called a diarcl wife. Among Khatris of Majetha in the 
Amritsar district, the children of a d/tarel mother do not 
succeed to the exclusion of a widow legitimately married.*
In Nathn v. Ham Dan* it was held that the children of a 
Khatri and Khatrani widow born after her re-marriage 
with him in the chuddar andazi form are not illegitimate 
as the marriage is valid and lawful.

We have, already, referred to paribarla or exchange Exchange 

marriage as being prevalent in Bengal.' I t  is not uneom- nmm8ge* 
m«u in the Punjab. The custom owes its origin to the 
same state of the society among certain particular tribes or 
classes of people in the Punjab as in other parts of India,

1 See Mnnt Clumd v. lit) Kaur. * 2 l P It. 1893. 
s 1233 of 18(59. 1 1 P. Ij. R. 1905: followed 49
* 5 P.B, 1893. Lalchand v. Thu. P. It 1903. 

hut Dcci 49 P. B. 1903, ‘  Vide svpnt p. ,301.

f® §L1



n  <SL
■V; .S ^ J y ' 1 ’, '•. , .,;. ’ , ■;.". " . v ' ;

HHi PUNJAB CUSTOMS.

viz., the paucity of girls of the same got fa and the desire to 
keep the property .within the class or tribe or community.
In a case where a number of Khatris, all of the same caste 
and community, arranged a number of marriages amongst 
themselves, none of which was shown .to he jjrima facia 
unsuitable or undesirable and where there was nothing to 
show that the performance of, one of the betrothal contracts 
was to be made dependent on the previous performance of 
the others, and the arrangements were made independently 
of each other, though at one and the same Lime, it was 
held that the betrothal contracts were not opposed to 
public policy and damages could be recovered on breach 
of them .1 Such inter-marriage stands on a totally different 
footing and is not like a marriage where a girl is given 
away for a sum of money paid to her parents without, 
any regard to the suitability of the marriage or the future 
happiness of the girl. Certainly, where the only consi­
deration for t he marriage of a girl is a sum of money to 
be paid for her, the contract of such a marriage would be 
void, being opposed to public policy.

Jutnw mar- Widow re-marriage in the kttiao form is prevalent in
the Punjab and is regarded as a valid marriage. Such 
a marriage by a widow with the brother or some 
other male relative of her deceased husband requires no 
religious ceremonies, and confers all the rights of a valid 
marriage.4 Amongst Brahmans and pure Rajputs, leurao 
marriage is reprobated and confers no rights of inheri­
tance on the issue born of it.® Among some tribes widow

1 Amir ( ’hand v. Mam 50 P.B, wife .may marry again by the 
1 9 0 3 . Xu ran form. See 098 of 1871 :

* 38 P.R. 1879 (Hoshiarpnr): 007 of 1886 (Sindhu Jats) ; 84 P.
316 of 1879 (Sindha Jats of E . 1889 (Ohimah Jats of Sialkote) ;
Ludhiana); 26 P.It. 1880 ; 86 P.B Cf. 88  of 1886 (Manilas Rajputs of
1881 (Bishnoi Jats of Tlissor): 48 Sialkote).
and 98 P.R. 1890; 54 P.B. 1900 * 2 P. It. 1872 ; 22 P. R.
(Rahm an Jats). See also Tripper’s 1873: 113 P. R. 1885 ; 57 P .R .
Customary Law. Vol. II. p. 95. 1893. But see 48 P, R. 1890.
Among certain classes a repudiated contra,

m
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re-marriago is sanctioned by custom; e.g., Sartora Rajputs 
of Kangra.1

A woman cannot marry a second husband while her 
first husband is alive, Unless the first marriage is validly 
set aside.* Among Jats in the Punjab, a deserted wife or 
one who has been set aside by her husband can, by their 
custom, marry another man in the life-time of her first 
husband. *

R e l i g i o u s  I n s t i t u t i o n s .

Ordinarily custom regulates succession the manage­
ment of religious institutions in the Punjab.1 2 * 4 A successor 
is either elected or nominated. The mode of election or 
nomination is the same in the Punjab as in other parts of 
India.5 *

The office of a mohunt is generally elective and not Mohunt. 
hereditary.8 But a mohvnt may nominate a successor 
subject to confirmation by the brotherhood.7 I t  is not 
absolutely necessary that a mohunt should he appointed.1 
Both male and female are eligible for election to a •mohunt- 
ship. When a woman is elected she may succeed to the 
gadi of a mohunt. In one instance it was found as a fact 
that the deceased mohunt of a religious institution in Delhi 
had nominated one of his female disciples as his successor, 
and she was accordingly allowed to succeed as gadi- 
nashin.* In this ease several Pants of neighbouring shrines 
were examined and they one and all supported the title 
of the female disciple who brought this suit for mohunt - 
ship,

1 98 P. R. 1890. e Bobu Ganga Nath v, Ilnbel
2 36 P. R . 1881 ; 72 P . R. 1892. Xat-h, 143 P. L .'e , 1906.
* Ckatar Singh v. Mans, 998 1 See 173, P. R. 1869; 4 P. R.

of 1871. 1870 ; 173 P. R. 1889 ; 105 i> R.
‘  32, 52 and 76 P. R. 1867. 1892 ; 3  P.R, 1899.
5 Vide Hindu Customs ; Religions * 76 P. R. 1867 ; 338 of 1868.

Endowments. Supra p. 231 et " Mumi 'ui v. Jiwan IMt, 76 P. R.
1874,

(id
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I I I  <SL
498 PUNJAB CUSTOMS,

A mohuut, as the head of a religions institution, is 
regarded as a trustee, and as such, any alienation by him, 
prima facie, would be considered as a breach of trust.1 Except 
for necessary purposes, no property belonging to a  religious 
institution can be permanently alienated* By  necessary 
purposes is ordinarily meant the expenses of keeping’ up 
religious worship, repairing the temples or other buildings 
connected with the institution, defending hostile litigious 
attacks and other like objects. In Kasfiiram v. Bet wet Tola* 
i t  was held that the power of the head of a religious institu­
tion is a limited one. He can only alienate for necessary 
purposes; but this alone is not sufficient, Not only must 
the debts be incurred for necessary purposes but it must 
also be shewn tha t such purposes could not be fulfilled 

. except by contracting those debts, and that the ordinary
income of the endowment was not available or was in­
sufficient for them, and tha t the debts could not be dis­
charged from the income. Persons who lend money to 
the heads of religious institutions are bound to enquire 
whether the occasion on which they advance money is 
such that the loan is justified by the state of the funds 
of the institution, and the purpose for which the loan is 
taken. I t  is not enough to show that the purposes for 
which loans were taken were necessary purposes. The 
lenders must satisfy themselves that there was a real 
necessity to contract the debt having regard to the income 
of the property of the institution .4

So long a mohunt retains his office he is presumed to 
have the sole management of the endowment.* In small 
institutions, however, where the number of disciples are 
few, they have an equal voice hi the administration of the 
property ,5

’ Mahdrani Shibessuri Debut * 3 I’. It 1902. 
v .  Mothoorumth Atrharjo, 13 Moo. * Gitrmuhh Singh v, Sunder 
I . A . 270 (1869). Singh, 45 P. R. 1903.

8 192 P. R. 1880 ; 39 P, R. 1882 ; 6' 76 P. It. 1867,
136 P, It. 1889. 8 Ibid.
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A mohunt, if he is found incompetent or if he in any 
way misconducts himself, may be expelled.1 But before 
he can be removed, the misconduct or mismanagement 
alleged against him must be clearly proved ; further, it 
must be also clearly shown that the alleged misconduct or 
mismanagement is of so serious a nature as to render the 
retention of the mokunt in question undesirable and 
detrimental to the interests of the shrine and its wor­
shippers.* The shebmts or the trustees of an endowment, 
may possess the right to sue in such a case.* But the 
righ+ must be shewn to be exercisable by geneval or special 
custom.4. In Bh/tgwan JJas v. Hardit Singh * the Subordi­
nate Judge found that mokunts of a religious institution 
had >miscondueted themselves and mismanaged the institu­
tion to an extent justifying their removal. He accordingly 
ordered ufoe removal of the mokunts from possession of 
the lands attached to the institution. The case was 
instituted by tihe representatives of the village and the 
villagers did not to k e any share in the management of the 
institution nor did thoy ever assert any right to control 
the succession of the* mohunfskip. On second appeal 
the Chief Court held thaa since the villagers had not 
established by evidence their cusd-omaly  right to interfere 
even if there was the clearest proor ot grn»o- -»*dwonduet, 
the suit, must be dismissed. It, in fact, found that there 
was no sufficient proof of misconduct against the mokunts.
The general principle on which cases of the kind should be 
determined has been laid down in several decisions of this 
court.*

An ascetic or person entering into a religious; order Ascetics, 
becomes dead to the world. He is ordinarily supposed to 
renounce the world and its affairs. All his rights in property

1 81 P. R. 1869 ; 1197 of 1877 ; ‘  122 P. R. 1890.
t089 of 1881. * 52 P. L. R. 1905.

a Remhishen v. Chet Singh, 13 * 22 P. R. 1890 ; 3 P. R. 1899 ;
P. L. R. 1906. 89 P. R, 1901.

* 81 P. R. 1869 ; 2063 of 1880.

v ::1
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become extinct ancl lie cannot legally perform any purely 
worldly act. In Te/cu v. Basti it  was held that the general 
custom of the sect was in accordance with the Hindu law, 
and that an ascetic could not renounce his religious order, 
nor perform such worldly act as the adoption of a son so as 
to constitute him his heir to property.1 He cannot acquire a 
private property. All property acquired by individual 
members is looked upon as belonging to, and for the 
benefit of, the religious institution to which they are 
attached.4 But the majawars of the shrine of Data Ganj 
Baksh at Lahore are permitted to have private property.* y 

Bairagees and some of the Baidi class* who are found 
in Amritsar and Gurdaspur are not ascetics at all. They 
carry on trade and belong to the grihi or house-holder c-fass.
They marry ar.d beget children like other persons.® Pertain 
Udasi sects in the Jullundar district* and piachipanth 
Fakirs in the Fcrozepur district7 are not recognized as 
ascetics, Among the gharbari gossains -6£ the Kangra 
Valley they marry and are succeeded bv their widows.®

Chela. A chela ordinarily succeeds to the 9adi of his deceased
guru. In the absence of any cfr^a of the last holder, 
the land reverts to the moh. ant of the superior gadi 
to which the institution concerned is subordinate.®
Where a chela -of ‘Cub last incumbent alleged that 
he was entitled to succeed as a chela, and that instal­
lation to the gadi was not required by the custom of

1 IS P. K, See also 7 P. R. exhaustive account of all religious 
1893. sects in the Punjab. See 1887 of

• Tota Puri v. Padam Puri 21 1879, 713 of 1892, ancl 106 P R 1892
P. R. 18‘h . (for Khanhili) and 143 P,L.R, 1906

* 38 P. E. 1883. (for Jhuggi ) as religious institu-
. * For a short account of the tions.

Origin and customs of these sects, 4 24 P,R. 1880 ; 29 P. B, 1881. 
see Col. Henry Court’s transla- * 29 P. R, 1881. 
tion of the Sikkhinn de Raj di 7 T 38 of 1881.
Vikhia pp. 106-1X4. See also Mr. * 135 P.R. 1884.
Maclagan’s Census Report for the * Sari Devi v. Charan Das 12 
Punjab 1891, Chap. IV for an P, L, R. 1906,
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the institution, the Court found that he had failed to 
show any custom enabling him to succeed irrespective of 
election or installation or nomination to the headship of 
the institution and that the mere fact of his being a chela 
of the last holder was not sufficient to support his claim.1 
The rule of succession from guru to chela cannot be 
altered to make the lands descendible to the heirs of the 
last holder of it, by his entering married life against the 
custom of the order.® The chelae are entitled to mainten­
ance as long as they behave properly and observe a proper 
subordination to the head of the institution.*

P r e -e m p t i o n ,

In the Punjab the right of pre-emption is based either 
on the provisions of the Act or on local custom.* In the 
Wajib-ul-nrz of almost every village the right of pre­
emption is recorded. I t is exercised by co-sharers, at their 
option, on the sale of lands. I t  extends by statute to all 
sales of immoveable property, and to the foreclosure of 
rights to redeem such property. The right must be 
claimed by one who is himself a proprietor of the property 
by virtue of which the pre-emption is claimed.* A per­
petual lease does not give rise to a right of pre-emption 
merely on the ground that it is tantamount to a sale.
For the right of pre-emption as stated above arises 
in respect of sales of immoveable property and foreclosure 
of rights to redeem such property. I t  must be an 
out-aud-out sale, though the sale may be under a decree 
or otherwise.* Local custom at times recognizes a claim 
to pre-emption in the case of mortgages, and where 
such custom is proved to exist, effect must be given to 
i t .7

1 143 P. h. a . 1906. 9 W. R. 453 (1868).
* 12 P. L. B 1906. » 43 P. R.iT892.
* 84 R- 1866. ’  53 P. R, 1877 : 10 P, R. 1887 j
4 8  P. R. 1893. 878 P. R. 1892 ; II P, R, 1901,
* Seharee Ram v, Shvobhudra,
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Depends on The right of pre-emption generally depends on vici­
nage, and whether the pre-emptor lias a common wall, or is 
a partner with the vendor in a common right of way or other 
easement affect ing,both properties.1 The nearest kinsman is 
generally entitled to the first offer of purchase ;2 but near­
ness of relationship by itself does not usually confer any 
superior right of pre-emption.* One co-parcener can claim 
no right of pre-emption as against another co-parcener.4 
Nor can one of two rival claimants possessing equal rights 
claim a moiety of the property sold. In  such a case the 
claimant who first brings a suit to enforce his right is 
entitled to the whole property.* Under a custom prevailing 
in the village of Patni, in Dera Ghazi Khan, the collaterals 
of a vendor have a superior right of pre-emption to tha t of 
others who are equally co-sliarers in the well to which the 
land sold belongs, but who are not themselves collaterals.*
Where the entry in the Wajib-ul-nrz records custom of 
pre-emption only in favour of eJc-jaddis, the co-sharers in 
the village who are not ek-jadtlis cannot succeed as 
against the vendor who owns no land in the village.7 
The proprietor of a Dharmsala may claim pre-emption.®

Presumption, Right of pre-emption is presumed to exist in villages 
whether such right is recorded in the settlement record 
or not. I t  extends to the village site, to the houses built 
upon it, to all lands and shares o f lands within the village 
boundary and to all transferable rights of occupancy.
But there is no such presumption as to the existence of a

' 1464 of 1875 ; 83 & 97 P. B . '  103 P. R. 1881 ; 83 P. R. 1888
1880; 33 P. R. 1885; 42 P. R. * 73 P. R. 1901.
1891 ; 199 P. R. 1889; 129 P. L. R. * 72 P. L  R. 1906, The term
906 ; 57 P, R. 1906 ; 17 P,R, 1903 ; ch-jaddis used in the pre- 
77 P. P. 1906. emption clause of a Wajib-wl-wz

* 121 P, R. 1879 ; 196 P. R.1889. moans persons descended front
*54 P. R. 1880; 113 P.R. 1881 ; the ancestor who once held 

83 P. It. 1888 ; 37 P. R, 1906. the land which is the subject of
. * Lalla Nowbut Call v. Calla the sale, and not agnates only of

Jerntm Call 4 C al. 831 (F. B .). the vendor.
[1878], " 100 P. R. 1885.
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right of pre-emption in towns,1 though such right has been 
shown to exist according to custom and recognized by 
Courts in numerous cases.2 Where vicinage confers the 
right of pre-emption in respect of houses in a town, a 
plaintiff who asserts that his vicinage is of a superior kind 
to that of the defendant must prove his assertion.*

V i l l a g e  C o m m o n  L a n d .

The village common land is a plot of land in every 
village reserved for purposes of common pasture, for

1 Vide A ct I V  of 1872 ?..s amend- towns and cities pre-emption has 
ed by Act X I I  of 1878. not been found to p re va il;—

* For instance Amritsar :— In  Kamh Mandi
In Am ritsar 18 and 154 P , Sub-Division (170 P. R. 1889).

Pi. 1882 ; 93 P. R. 1900 ; 1-10 P . R  Bhiwani :— (in the Hassar dis-
1906 ; trict) in Bagli Dhaggau (16 P. R.

In D elhi:— 08 P. R, 18 79 ; 1902); in Thoola Norim. Panna
61 P. E. 18 87; 1892 of 1889 ;- Javnpal 71 P .R . 1902.
75 P, L , R, 1906 ; 07 P. R 1906 ; Delhi :— In the city, in respect
81 P. R. 1906. of large Katra or Square compris-

In Ferozepur :— 14 P.R, 1903 ing distinct shops (61 P . R. 1887).
In G u ja ra t:— 83 P. R 1880 ; Jagraon :— In  Mohvlla Bhogi 

113 P. R. 1881 ; 13 P.R. 1890. (100 P. R. 1892).
In Guj ran w alla  :— 56 P. R  Lahore :— In Kucha- Sathan

1885. Sub-Kivision, in respect of niortga-
lu  Hissar :— 90 P. U. 1901 (in ges. (72 P R 1880); in Bazar Cha- 

respect of shops). uhattii Mufti Bakar (83 P.R.1901);

In Jullundar :— 12 P, 11, 1883 ; in MokuUa Qazi, Sadar-ud-din'm- 
33 P. R 1885 ; 53 P. R. 1888. eluding Kucha Chabuk Sawarau

lii Kama! :— 129 1*. L. R. 1905. otherwise known as Kucha Knha-
In Lahore 1569 of 1879 ; :ian (80 P. R. 1901) ; in Mnhuila

189 P .R . 1882; 48 P .R . .1888 ; Kakkazaian, pre-emption by virtue 
5 P. R. 1903. of ownership of opposite house but

In Ludhiana :— 192 P.R. 1888; separate from the one unsold (6 8

38 P. R, 1900. P, R. 1900).
In Multan :— 83 and 105 P. R. Multan :— In Mohulla Saltan-

1888 ; 57 P. R. 1906. gang (170 P. It. 1889).
In  Panipat 24 P. R. 1887. Mukerian:— -(in the Hoshiarpur
In Peshawar :— 10 P. R. 1886 ; district) 70 P. B. 1902.

29 P. R. 1888 ; 42 P . R  1903. Sonepat;— In Mohvlla Mas had
In Rohtalt 55 P. It 1880. 85 P. I., R. 1906.
In  Sialltote 37 P. R. 1888. 3 17 P, R. 1903.
In following subdivisions of
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assembling of the people, for grazing cattle and for a possible 
extension of the village dwellings. I t  is always regarded 
as a common property of the original settlers, and their 
descendants. And occasionally also those who assisted 
the settlers in clearing the waste and bringing it  under 
cultivation are recognized as having a share in it. Unless 
i t  is sanctioned by custom noise of the proprietors have any 
power to alter the condition of the common land without 
the consent of all the co-sharers.1 Any individual proprietor 
cannot plant or cu t trees on the common land, nor can he 
sink a well, nor appropriate houses built for common pur­
poses except with the consent of all the co.- proprietors.4 In  
the absence of custom, the will of the majority of a village 
community cannot prevail over th a t of the minority when 
the question is the disposal of the common property in such 
a way as to preclude all use of it by the owners.* A majority 
of the proprietors can demand partition of the common 
land.* When a common land has once been partitioned, a 
re-distribution of i t  cannot be demanded in the absence 
of a well-established custom or of an express agreement.®

Each proprietor has a righ t of property in his dwelling 
house in the village, entitling him  to exclusive possession.*
In  villages the proprietory right in the abadi (•/. e. inhabit­
ed village site) is, as a rule, vested in the proprietary body.7 

The mere possession of a vacant site in the ubadi confers 
no absolute righ t in the possessor to dispose of the same 
to a  non-proprietary resident.* A proprietor may be re­
strained by his co-sharers from appropriating a vacant site 
to his own exclusive use.s A non-proprietary resident 
cannot, in the absence of a well-established custom, dispose

' 1 0 9  P. R. 1879 ; 73 P. R. * 8  P. 11. 1868.
1882 ; 54 P, K. 1885 ; 54 and 70 5 Vide s. 12a Punjab Land Re-
P. li. 1886. venue Act 1887.

* 718 of 1869 ; 1117 of 1870; « 67 P, R. 1869.
74 P. K. 1888. ’ 822 of 1883.

1 76 P. R. 1873 ; 78 P, E, * 24 P. R, 1878.
1877 ; 30 P. R. 1879 ; 7 P. R 1885; * 1038 of 1880 ; 937 of 1882.
54 P. B. 1886.
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of the site on which his house is built, or a right of 
residence in the house, without the consent of the pro­
prietors of the village.1

In villages that have grown into towns or qasbas, such 
as Barsat, Panipat, and Kama], the proprietor of the house 
is held to be the proprietor of the site on which it is built*
In such qashas the right of occupation is usually transfer­
able.8

On the death of a non-proprietor his direct male 
descendants, arid, failing them, his widow, and, in the 
absence of bis widow, bis mother will succeed to his rights 
in the house occupied by him. His remote collaterals are 
excluded altogether,4

One very characteristic feature of the village system is Rights of ab- 

thafc an absent proprietor can recover possession of his 
original holding oil his return to the village by reimburs­
ing the occupant of his land for the cost of improvement 
effected and for all losses incurred by him. The length of 
time he was dispossessed is immaterial. This is a very ancient 
custom and has been recognized by Courts of law.® This 
customary right, however, may be controlled by express * 
agreement.® The heir or representative of the absentee- 
proprietor may also bring a suit to recover the holding at 
the death of the deceased absentee, provided the latter by his 
conduct has not shown his intention to abandon the hold- 
ing.7 Where the occupant of a holding-by some overt act 
sets up an adverse title of his own, the absentee or his 
representative must sue to recover his rights within twelve

1 125 P. K. 1879 ; 53 P. E. 1881; 70 P. R. 1888.
119 P. R. 1881 ; 40 P. E. 1886 50 5 Vide 7 P. R. 1808 Revenue ;
P. R. 1889 ; 99 P. R. 1892 1197 158 of 1871 : 1251 of 1877 ; Finan-
of 1893 ; 18 and 02 P. R. 1896; 7 cial Commissioner’s Letter, dated
P. R. 1900. the 11th July, 1865, to the Judicial

1 18 P. B. 1881; 9 P. R, 1882 ; Commissioner, Punjab.
87 P. R, 1881. * 28 P. B. of 1870 ; 26 P. R.

* 18 P. R 1881. See also 38 P.R. 1877 ; 981 of 1880.
1895 and other cases. 1 33 P. R. 1878 ; 1223 of 1880 ;

* 37 P, P,. 1887 ; 71 P. R. 1889 ; 833 of 1891 ; 109 P. R. 1892.

■ 64
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years from the date of such assertion.1 An absentee re­
linquishing the ownership of the land cannot take 
advantage of an agreement in his favour.2 An intention 
to relinquish is not manifested merely by absence, though 
long absence coupled with an entire severance from 
all concern with the land gives rise to such a presump­
tion ,6

A mono Mahomedans.

Inheritance. Among Maliomedans in the Punjab succession runs
in the male line.4 Pngvand and Chundavand rules of 
succession are also prevalent among them. The pngvand 
rule is the normal custom. I t  prevails in Peshawar** 
amongst the Raiens of Jullundar/ the A wans of Shahpmr,* 
the Sayads of Rolitak,8 tho Dogars of Ferozeporc/
and the Pathans of Amritsar;10 also among the GunZals," 
and the Sunghava Jats.12 I t  is prevalent also among 
the Turkhelis, Turins, Dilazaks, Dlninds and Tanaolis 
in Hazara.1* The Yusafzai Pathaus in Rolitak are 
by custom governed by the pngvand and not by the

* chundavand rule.14 The custom of descent prevailing
among the Sheiks in the Uinballa district is pugvand,15 
The chwulavand rale largely prevails amongst the 
Sayads, Koreshis, and Pathans of the Slmbpur district ; 
the XItmanzais, Turks and Sayads in the Hazara district 
follow the same rule of succession.15 The Mahomedan
Ohiblis of Gujarat,17 and certain Mahomedan families in

' 1 1 7 7  of 1872 ; 47 and 78 P R. 8 82 ?.B. 1887.
1175 ; 837 of 1875. » 11 P. ft. 1888.

» 115 P. E. 1876 ; 38 P. R, 1878 ; "> 35 P. It. 1889,
1791 of 1880 ; 109 P. R. 1892. 11 429 of 1871,

* 2095 of 1883, printed at p. 337 “  178 Pit. 1888.
P. R 1884; 84 P. R. 1888: 113 '* Vide Settlement Report p. 305,
P. R.l 893. '* 29 P, R. 1905,

* 29 P. R. 1808. 14 IIP. R. 1905.
3 161 of 1807, 16 Vide Ilazara Settlement Re-
6 524 of 1868. port p. 305,
7 8 P.R 1879, 77 P. R, 1885,
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Yusafzai, 1 are governed by the chmdavaud system of 
succession. A son cannot by custom enforce partition of 
ancestral immoveable property during bis father’s life-time.*
The share of a son who predeceased his father descends to 
his son and the son of such son.8

In  a case where the parties belonged to the Pathans of Among 
Desa in the cliach/t ilaqa of the Rawalpindi district, the andCnon-agri. 
defendant pleaded that the whole property left by his cultudsts, 
father descended to him by a special family custom, the 
other sons being merely entitled to maintenance. But 
the custom was not proved. I t  was aecordingdy'held that 
the parties being agriculturists of the Western Punjab, 
the ordinary rule of inheritance of equal succession of all 
the sons should prevail.4 The Koreshis of the Gujramvalla 
city, who are non-agriculturists, are governed by Maho- 
medan law and not by custom.® Similarly the Jatoi 
Bilochs of the Muzaffarghur district are governed by 
Mahomedan" law in the absence of proof of special 
custom in matters of succession.6 Among the Cbamar Jats 
of Multan, as no positive custom was proved regulating the 
rights of the parties in regard to inheritance, it was held 
that the Mahomedan law must govern them.7

Whether in matters of inheritance, the Mahomedan Kashmiris of 
Kashmiris, belonging to the families resident in the Lahore city. 

Lahore city, and engaged in trade or manufacture therein, 
were governed by Mahomedan law or by custom formed 
the subject-matter of decision in a recent case. One 
party asserted that females inherit in accordance with 
Mahomedau law ; the other party alleged that females are 
excluded by males according to custom. The Court held 
upon evidence, that the Kashmiri weavers and traders of the

' 51 P. R. 1889. 4 M rtf Khan v. Amir Khun 85
* 1 P. I t .  18CT. P. R. 1901.
3 GOP.R. 1878, (Sayads of fiohtak): s 92 P. R. 1901.

SO P. R. 1882, (Pathansof Attack) ; * 66 P.R. 1902,
26 P.R. 1885, (Mahomedan Hanjha 1 117 P. R. 1901.
I ats of Bliera.)

AMONG- MAUOMEDxVNS, 5 0 7



<SL
' " . - .

'’.A' . . , " . 1 •' ’ ■ ' - : . : ' • / ' W bWd ■, .

. b()8 PUNJAB CTJSTOliSi

,Vv Lahore city arc governed by Mahomcdan law and not by
custom.1

I laughter*. As a general rule, married daughters are excluded
by collaterals, e.g., among the Rajputs of Jullandar f  
the Jats of Rawalpindi ■;* the Rajputs of Boshiarpur4 
and so forth. But there are exceptions to this general 
rule. As for instance, amongst the Koreshis of Kasur, 
daughters exclude brothers and nephews;® among the 
A wans of Shalipur a right of succession in favour of 
unmarried daughters is recognized, but this right is 
liable to he divested after their marriage.3 * Among 

• Ma.homedans in Bunnoo, daughters succeed with sous.’
In Fatima v. Arjmand AH8 it was held that in the 
matter of succession in the family to which the 
parties belonged, daughters succeeded in preference, to 
collaterals according to the family custom. Among the 
Lodi Pathans of Jullundar they succeed to their father’s 
estate by custom of the family. Where a daughter 
who has thus succeeded, upon her death, her daughter 
has a preferential claim by custom of the family and 
the tribe to succeed as against the collaterals of the 
father.1 * 3

d't'iuii By custom among the Bangial Jats of the Gujarat
district a married daughter is entitled to succeed, her father, 
a soilless proprietor, where he has settled that daughter and 
her husband in his house and on his land, with a view to 
their succeeding him as his heirs to the exclusion of his 
collaterals. I t  is not necessary that the resident son-in-law 
(kham-danutd) must be the first husband of the daughter.
The second husband also succeeds even if lie happens to 
have been resident son-in-law in 7ns first wife’s family, her

1 54 P. R. 1000. ' 27 P. It. 1806.
* Bill of .1866. > 41 P. R. 1901.
* 31 of 1867. 9 72 P. L. IS. 992. There fire
* g() p. R. 1875. numerous decisions of the Punjab
5 801 of 1867. Court shewing the exception to the
« 81 P, R. 1879. general rule.

S ,
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father-ill-law having died before the second marriage.
Delivery into possession- before death by the father- 
in-law is not a necessary condition for succession* of the 
resident son-in-law.1 Among the Ghakkars of Jlielum, 
a sonless proprietor may giye his ancestral land to 
his daughter or daughters and their husbands (Jchana* 
damads).*

Amongst the (3ujars of the Aupar Taliasil, a sister Sisters, 

ex eludes a mere co-proprietor of the same village, who 
is notan agnate.8- Amongst the Moguls of Kharkhodah a 
sister and her issue- exclude collateral descendants of 
deceased’s grandfather.* Amongst the Sayads of Khar­
khodah si-ster’s sons are not excluded by male issue of the 
great-grandfather of the deceased-brother. But they are 
excluded by male issue of the deceased brother, 5

Under Mahomedan law of inheritance a widow is Widows, 
entitled to a- share of the property and not merely to a 
maintenance. But it may happen tha t the parties, though 
Mahomedans, may, by custom, follow Hindu la w  of 
inheritance, under which a widow, when there are sous, 
is entitled to a maintenance.6 In another case,7 the Chief 
Court reversing the decision of the lower Appellate Court 
and giving effect to the custom as recorded in the Wajib- 
vl-nrz held that “ if any ope of the share-holders die with­
out issue ila-imld) his widow will have a life-interest 
provided she may not re marry, but having got possession, 
she will not be entitled to give the property aWay to her 
father, brother or their relatives. On private necessity or 
for paying the Government demand she can transfer it 
by mortgage or sale.” Thus it is clear, and in fact it is 
so, that the customary succession of a widow to widow’s 
estate is the same among Mahomedans as among Hindus. 1 * * 4

1 108 P- It. 1001. See the-ease* 5 82 P. K. 1887.
referred to therein, * Nadu v. 20 P.R. 1887.

1 74 P. I, I?,, 1902, 7 Wjjoo v. ,Veer Muhumetl, 54
* 188 P. It. 1884. P. R. 1867.
4 7.1 P, It. 1892.
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Mahomedan widows, according' to the general custom of 
the country inheriting lands from their husband are 
entitled only to a life-interest, without power of alienation, 
except for necessity,1

Childless widows have only a life-interest in their 
husbands’ lands and houses in Ludhiana,® in Jlielum ;s in 
Jullundar;4 in Multan ;s in Hoshiarpur." Amongst a 
tribe known as the Chollan Rajputs in Rawalpindi, a 
childless widow cannot lay claim to any definite share of her 
husband's lands in the presence of sons by another wife,

, Sjut that she is only entitled to maintenance as of right.
She is, however, entitled to have a definite portion of her 
husband's property allotted to her for her maintenance, 
and such portion may, in particular cases, be equal to that 
allotted to a son.7

Among the Majawars of Multan the widow takes only 
a life-interest in the property . of her deceased husband arid 
is not competent to give it away as a gift to the prejudice 
of the rights of reversionary heirs.8 Among the Khankhcl 
Swalhis in the Hazara district a widow can claim only 
maintenance and has no right to life-estate in her 
husband's property.8

In the absence of any well-established custom to the 
contrary, a Mahomcdan widow who succeeds, either as 
legatee or heir, to her deceased husband's property succeeds 
as absolute owner and not merely on life-tenure,10 Among 
the Khojas of Kussoor, according to custom, the entire 
property of a man who dies without sons, devolves on

1 See 5 P . E .  1868 (S h a h a b a d  » 87 1’. I t .  18(18.
to w n ) ;  87 P .K ., 1888 (M u ltan ); 988  * 583 of 1867, 771 of 1871 a n d
o l 1868 (U ra b a lla )  ; 8 P . R. 1871 787 of 1872,
(P a th a n s  fn G a rg a o n  ) ; 102 P . R . 1 Slier K h a n  v. 80 P * B .
1901 (G a rd ez i S a y a d s , In  M u lta n )  ; 1005.
553 of 1809 ( in  P e sh a w a r) .  * 136 P. L .R . 1905.

* 300 of 1870. • 62 P . L , R . 1903,
* 950 of 1870. Mann1 v, Ghotam G h v u t, 3
* 53 P , B . 1872. P . R. 1867.

■ ®&&n.
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the widow in fall proprietorship, to the exclusion of sisters 
and their heirs.'

As we have already said that the custom of adoption is Adoption, 
not confined to Hindus only. I t  also obtains among 
Mahomedaus of the Punjab. A sonless proprietor, in the 
central and eastern parts of the Punjab, may appoint one 
kinsman to succeed him as heir.*

Special custom might exist in certain locality prohi- Sou of an 
biting a son of an adopted son from succeeding in his K011,
natural family but the reason that would induce an adopted 
son to give up his rights in his natural family as against 
his own brothers would not upply, or, a t all events, not 
with the same force, where it is a question of his succeed­
ing collaterals. Thus in a  ease in which the parties were 
the Moguls of Pind Dadan Knan Tahasil, a claim of a son 
of an adopted son against his natural uncle’s estate was 
allowed.®

Though the claim of a son to have his rights of succes* Alienation, 
sion preserved within just limits is considered paramount, 
a lather s power to dispose of his property in his life-time 
in a village community is not unfrequenlly exercised. In 
the absence of any local custom to the contrary, a Maho- 
medan can, in his life-time, give away the whole of his 
property.4 In  lluium Din v. Gujri5 it was held that a 
Muhomcdan .Tat in the Amritsar district, could sell his sha.ro 
of land to an outsider according to the terms of the village 
Wajib-ul-urz, with the consent of his co-sharers and that

Betjum v, Ilijauce, 27 P. R 1880. Damlzai Pathans of K a ith a l;
TO P.R. 1891. Rajputs of IJmbaJla ;

Sec, for instance, 58 P. E. 1879, Man’s Rajputs of Ludhiana.79 P.R. 
among Wahomedan Itaiens of Jul- 1893, A rains of Gujarat. TOP. R.
lundar; 120 P.R. 1881, Rawutpiu- 1901. Tfathana Gujars of J h elu n i.’ 
d i ; 109 P, R, 1882, Mahomed/ .9  of * Ghelo v. Hauler, 5 9  P . ft.
Mahr caste ; 178 P . R. 1883, Jats 1906.

of Ilazra tribe in Sia lkoto; 173 P. * Hajee v . Qliazee j02 P, R,
B . 1883, Rajputs in ISTiiwashahr; I860.
98 P. E . 1883, Ghori Pathans of 5 576 of 1870 
Sialhote, Rut see contra 00 P. R,

AMONG MAHOMEDANS. 51 J
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such transfer could not be contested after his death by his 
son or widow.

A gift by a proprietor to a relative is valid and can be 
eon tested by the proprietary-body only on the-ground of 
custom or the constitution of the village as evidenced by 
the Wctjib-itl-urz? But if a proprietor makes a gift or 
sells his share to an outsider, he would be restrained 
from doing so by the male collaterals of the proprietor.1 2 * 
Though in large number of eases bequests to daughters’ 
and sisters' sons have been held to be valid, yet in many 
instances the nephews and other male kindred of the 
donor have a customary right to intervene and cause the 
bequests or gift to he cancel led.51

(fift to a ‘A gift to a daughter and her son b y  a childless
daug-htor’s^on proprietor is not opposed to local custom. As a matter 
b / a  childless of fact Courts have held such gifts to be valid in number 

of eases.4 * Among the Awans of Shahpur, according to 
custom, the right of testation exists and a transfer of 
property by gift in favour of daughter’s sons without the 
assent of agnates is held to be valid.* Among the Ghakkars 
in Jhelurn a sonless proprietor may give his ancestral land to 
his daughter or daughters and their husband;8 Among the 
Janjnhas of the Jhelurn district, a childless male proprietor 
can validly make a gift of his-ancestral property in favour 
of his daughters and sons-in-law without objection on the 
part of his brothers and nephews.’ Custom among the 
Awans of the Jhelurn district fully recognizes the power of 
male proprietor to make a gift to a daughter’s son, who has 
rendered him service, even in the presence of the son and 
that the collaterals have no right to question the gift so

1 43 P. R 1877. 1883 ; US I \ R. 1885; 92 P. II.
* 41 of 1874 ; 156 of 1875,; 62 1888; 50 P. R, 1894. _71 P. R.

P .R . 1876. ‘ 1898: 92 P.R. 1898 ; 98 P.R.
J 99 P. H. 1.870 ; 873 of 1898.

1876. » 26 P. It. 1901.
4 See, for instance, 1091 of 1806 ; “ 53 P. II. 1902.

198 of 1868 ; 270 of 1873 ; 1 P. R. » 85 P. 11. 1904.
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made.1 Among the Sohani Pathans, ifl Gurdaspur, a sonless 
proprietor lias the power to make a gift of ancestral estate 
to his daughter in the presence of his brother.8 A gift by a 
soilless Gujar, in the district of Ludhiana, to his daughter's 
sons without consent of the male collaterals is valid.8 
A gift to a khana-dmad, to be effective, must be' made to 
an actual kfiana-damad and not to a mere intended one.
So where a sonless proprietor, among the Waraich Jats of 
Gujarat, made a deed of gift in favour of his grand­
daughters and stated therein that he intended to make 
their husbands Mctna-damads, it was held that the said 
gift was, by custom, invalid. Mere assertion in the deed by 
the donor that he intended to make the husbands Zchana- 
damads a t a future date was not enough to entitle the 
donees to succeed as against the reversioners.41

Among the Banda Rajputs of the Ludhiana city, accord­
ing to custom, gifts of ancestral property to daughters in the 
presence of near male collaterals are prohibited. But such 
prohibition does not extend to self-acquired property.8 There 
is no special custom among the Hatars of Shahpur, by 
which a H atar can make a valid gift of ancestral property 
to his son-in-law to the prejudice of bis sons. I t  should 
be noted that the institution of tchana-damad is not re­
cognized in the Shahpur district.5 According to custom 
prevailing among the Naru Rajputs, in the Amballa district, 
collaterals of a childless male proprietor succeed to ancestral 
land left by him in preference to his daughters.7

In  a ease where the donor died three days after making 
the gift in favour of his daughters and did not give the 
donees possession of the property, subject of the gift, and 
the donees were not under bis guardianship at the time of

1 Khucta Yar v, latte 8 P. R. 1 (fhulam Mahomed v. Gauhran 
1906. 28 P .B . 1905.

* Amir Khan v. Jturi 14 P. E. 4 12 P.R. 1901.
1906. 4 14 P.L.R. 1902.

8 Nizam v. Gmihura 17 P. K. 1 36 P , E. 1905.
1906.

05
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making the gift, it was held that according to custom the 
donees not being entitled to succession to any part of the 
property in dispute and the gift not being accompanied or 
followed by possession, the gift was invalid.1

and stater’̂  A ancestral property to sister's son among the
son. Sheik Jiwanas of the Shahpur district to the exclusion of his

lieirs-at-law is valid.8 But among the Dogars of Ferozepur, 
a gift of ancestral property by a childless male proprietor in 
favour of his sister’s husband in lieu of services was held 
to he invalid by custom. I t  was observed that his services 
otherwise sufficiently compensated, were not the services of 
a khana-damad or the filial services of a step-son. I t 
cannot, therefore, be validated on the ground that the 
proprietor being crippled stood in need of help in managing 
his lands, and the donees assisted him.3 In Ilayat  v.
Uidayal* the defendant failed to prove that the childless 
male proprietor was competent to alienate his ancestral pro­
perty by will in favour of his sister’s son as against the 
rights of his nephew. Similarly in Iluldct v. Qastm it was not 
substantiated that among the Arains of Jullundar a child­
less male proprietor could alienate his ancestral property to 
his sister or sister's son to the exclusion of his collaterals.8 
The will of a Jat proprietor in favour of his sister’s son is 
valid by custom.6

oiMwpbew.1 ' gift to a brother or nephew is often permitted.7
Among the Gujaros in the Jhelum district a gift by a 
sonless proprietor to a nephew, son of one brother, and a 
grand-nephew, grandson of another brother, in consideration 
of services rendered by the donees to the donor, was valid 
according to custom.8

1 44 1\R. 1902 : s.o. 36 P. L , It. « 12 P.R 1877.
’ 43 P, It. 1884, (Mahomeilan 

5 Slier v. Alum Slier 94 P.R. Jats of Gujarat) ; 39 P. It. 1886,
(Koreshis of Jhang).

'  53 P.L.R. 1905. * M ,r Ihteeain v. A ll Slier 33
* 40 P.L.R. 1905. P.R, 1905.
* 24 P. R. 1905.
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The rule restricting the right of a male proprietor to Male proprie- 
alienate ancestral land m the presence or sons is even more to aliLenate 
universal in customary law than that of limiting the power 
of alienation of childless male owners to the prejudice of 
agnates. He cannot make a gift of his ancestral property 
to his son-in-law to the prejudice of his sons! In the 
A wan tribe of Shah pur, a father has no power to distribute 
his ancestral property among his sons unequally and dis­
inherit a lawful son! But in Ilabibulla v. llabibnlla/  
it was found that custom authorized a proprietor to make 
an unequal distribution of his property among his sons by 
gift or otherwise. The Chief Court said that the 
principle which should be applicable to such eases was that 
whilst one son may be preferred at the pleasure of the 
father, he must not be unduly preferred so as practically 
to disinherit his brethren,

A childless proprietor or his widow lias no power by 
custom to make a gift of ancestral property in favour of 
one of the collaterals of the proprietor without the consent 
of others.* By custom prevalent among the Mail- Manas of 
the Jbeium district, a childless proprietor is not entitled to 
alienate, by gift or will, ancestral property to the prejudice 
of his agnates,® But in Ptinnn Khun v. Sandal Khan! 
it was found that by custom prevailing among the Nam 
Jats of the Jullundar district a childless male proprietor 
has power to make a g ift of his ancestral land at pleasure 
in favour of one of his agnatic heirs to the prejudice of 
others, if there is a special connection between him and the *
donee, such as association with, and service by, the latter, 
and grounds of like nature.

A mono- the Mahomedan Rajputs in the district of Widow’s
. 1 power to

Hoshiarpur, the widow in possession can, by local custom, alienate.

1 Slutrnf v. Jamlu 111 F. L . It. * 02 F. It. 1903.
1902, * TO P .R . 1901,

* 'Mcker Khttn v. Kttmm Haiti 8 50 P it. 10 0 2 .
13 P.R, 1902. 8 92 P .R  11)04.

*
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make gifts to resident son-in-law .1 In the same district 
a g ift by a Mahomed an widow in favour of a  relative of 
her deceased husband was held to be valid,2 A gift 
by a  widow to a nephew of the deceased husband, who 
lived with the latter from his infancy, and had been re ­
cognized as an adopted son was upheld by the Chief Court 
observing that it  did not accept the proposition abso­
lutely that a Mahomedan widow of Gujarat could make 
a g ift for a period longer than her own life,3 In another 
case from the same district a g ift to a daughter and son- 
in-law in accordance with the provisions of the village 
Wajib-nl-itrz was upheld by the Chief Court.*

A mortgage by a Mahomedan widow, in the Jullmidav 
district, was upheld on the ground that custom sanctioned 
the exercise of such a power without reference to the 
question of actual necessity.6

' 268 o£ 1873. 4 1300 of 1872.
* 1371 of 1873. 6 881 of 1809.
* 1082 of 1871.
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CHAPTEE XIII.
TENANCY CUSTOMS.

The Rent Law Commissioners in their report stated :
“ The mode of proving custom is not very well under­
stood in this country, and, unfortunately, notwithstanding 
a dictum of Sir Barnes Peacock to the contrary/ an idea 
got to prevail that Act X had superseded all customs, and 
was intended to do away with all agricultural rights, 
except those specially mentioned and provided for in the 
Act. We believe there are many local customs in this as 
well as iu every other country, well-understood by the 
people, recognized by the landlords, and susceptible of 
proof in the Courts of justice, and we think it very desir­
able to make it clearly understood that the Bill is not 
intended to interfere with any of these, unless they have 
been expressly rescinded by, or are clearly inconsistent 
witli, its provisions/’3 The provisions of section 18-3 of 
the Bengal Tenancy Act are based on the above views of 
the Rent Law Commissioners, Under this section “ cus­
tom, usage or customary rig h t” will prevail over the 
provisions of the Bengal Tenancy Act, provided the custom, 
usage or customary right is not inconsistent with them, 
or is not expressly or impliedly modified or abolished by 
any other section of the Act.

The framers of the Bengal Tenancy Act have not 
defined the terms “ usage ’’ and “ local usage” or explained 
within what period they may be established. A usage 
may grow up and be formed, (comparatively speaking) in 
a much shorter period than a custom which must be in 

• existence from time immemorial in order to be recognized, 1

1 Vide Thaltueani Dual v. Jlishe- 29 ; See A ct X  of 1859.
nhar Mookcrjee B. 1 ,  K . 202 p. * Vide Rent Law Commissioner’s 
326 (P, B.) [1803 J : a. 0 .3  W . R. Report, p. 12,
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In Edward Dalt/Ziesh v. Sheikh- Gnzaffar Hosseiu/  their 
Lordships said: "W e  feel bound to say there is a great 
difference between a ‘ custom ’ and a ‘usage/ and that 
clearly the latter may be established in a much less period 
of time than a custom of the transferability of occupancy 
holdings. We are not prepared to say how long a period 
must elapse before such a usage can grow up, but we may 
say that, seeing that more than lij years have elapsed 
since the passing of the Tenancy Act, we do not think 
the Subordinate Judge is right in saying that no new visage 
can have grown up since that tim e/-’ From these obser­
vations it would seem that the word ‘usage’ in section 183 
of the Bengal Tenancy Act may include what the people 
have been for a few years past in the habit of doing in a 
particular place. I t  may be that (bis particular habit is 
only of a  very recent origin, or it may be one which has 
existed for a long time. If it be one regularly and ordi­
narily practised by the inhabitants of the place where the 
tenure exists, there would be ‘ usage* within the meaning 
of that section.

The ‘usage’ to which sections 178 and 183 refer is not 
restricted to visage existing at the time of the passing of 
the Act but includes usage which may have subsequently 
grown up.®

Non-agricui*. Previous to the passing of the Transfer of Property 
then- 'tra'iis- Act,8 non-agricultural lands might or might not have been
ferability assignable} and if evidence was given that such tenures 
Act*6 ’ 1 were, by the custom of the country, transferable, Courts 

would allow their transfer.* Now, under section 108 
cl. /  of the said Act there can be no question about 
the transferability of lands not used for agricultural 
purpose.* 1 * 3

1 23 Cal. 125 (1893): S. o. 3C, Krishna Muolterjee 7 B. L. B. 152
W. N. 21 (1898;. (1808).

3 I b id .  6 /lari Snth Knvmaluir v. lia j
* A ct IV 'o f 1882, Ch under Kunnahar 2 C. W. N.
‘ Hem Mtulhub Banerjee v, Jai 122 (1807),

5 1 8  TENANCY CUSTOMS.
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x‘\  -To establish that occupancy holdings are transferable Transi'eiSubill- 
in accordance with local usage, it is necessary to adduce pancy hold; 
evidence of purchase or transfer by persons other than the ^'S8- 
landlords made with the knowledge, but without, the con­
sent, of the latter, and to which no objection was made by 
the latter,1 I t  is not enough to prove that several cases 
of transfer of suelv holdings have actually taken place.2 
The mere finding of a Court that tenants do transfer their 's
rights of occupancy without the landlord's consent does 
not in itself establish a usage affecting the right of the 
landlord to accept, or to refuse to consent to, such transfer.8 
Where there is a custom to the effect that the transfer of 
occupancy rights is not valid except on payment of certain 
fees or nazarana to the landlord, evidence of payment of 
such fees is necessary for the validity of the transaction *

A transfer of occupancy holding cannot be justified by 
local usage which is still growing up. The usage- should 
have fruetuated into maturity and a long period of time 
must elapse before a custom of transferability of occupancy 
holding can grow up.5 Where the usage of transferability 
of occupancy holdings is proved to have been growing 
up in pu tties  other than that of the plaintiff-landlord, 
the latter can retard the growth of the usage in his pn tti, 

which is a separate estate, by refusing to acknowledge 
the validity of transfer in hisp u i l i }  The transfer of a 
portion of an occupancy holding is contrary to the spirit, if 
not to the letter, of section 88, of the Bengal Tenancy Act, 
and the existence of a custom in a particular place by which

1 Datgleish v, Sheik (Juzvffvr 4 Siboxnndttri Ghent v. ffaj 
Hone ill, 3 0 .' W . N. 21 (1898); Mohan Gvh> 8 C.W . N* 214
Itamhari Singh v. M ic e  Ati Meal (1903).; BadhahUhore Mamhya v.

6  C.W.N. 861 (1902). See also Ibid Amnda Pria, Ibid. 285.
IS! ; Jet-gun Prasad v. Posuu 5 Banthavi Singh v. Jabber All 
Sahoo, 8  C. W. N . 172 (1903). Miah, 6 C.W.N. 861 (1902) ; Jag an

* Bamhari Singh v. Jabber Alt Promt! v. Poson Saint, 8 C. W. N
Mettlt 9 C. W . N. 861 (1902). 172 (1903)

* BudhthUtbore Mamhya v. 6 Jagvn Pmkacl y. Bosun Stthvo
Amnda. Pria, 8 C.W.N. 235 (1903). 8 C.W .N. 172 (1903).
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such a holding is transferable is immaterial and gives 
no right of transference as against the landlord.1

Whatever might have been the law on the subject, now 
under section 183, illustration (1) a transfer of right of 
occupancy, in accordance with usage, is valid even 
without the consent of the landlord. In these cases it would 
he necessary either to prove the existence of the usage on 
the landlord's estate, or that it is so prevalent in the 
neighbourhood that it can reasonably be presumed to 
exist in that estate.®

Non-occu- A Full Bench of the Calcutta High Court, by a
ing^tsheri- majority, has laid down that the right of a non-occu- 
tability. pancy raiyat has not been made hereditable by the Bengal 

Tenancy Act, but if such right was hereditable at the 
time of the passing of that Act, it has not been taken 
away by it. Geidt J., in this case, held that apart from 
custom or contract, the right of a non-oceupancy raiyat 
was not heritable.1 * 3

Incidents of The property in trees growing on land is, by tbc
rfghtsTcut- general law, vested in the proprietor of the land, subject to 
ting trees. any custom to the contrary. Under section £3 of the Bengal 

Tenancy Act, a raiyat with a right of occupancy may cut 
down trees on his land without his landlord's consent unless 
there be a custom to the contrary, of which it is for the 
landlord to give evidence. The onus is on the landlord to 
show that a tenant with occupancy light is debarred from 
cutting down the trees on the land, and not on the tenant 
to prove a custom giving him a right to do so. The right 
to appropriate them when cut down, however, is a different 
question.4

1 KuUUp Singh v. Gillanders Pmulay 34 Cal. 616 (l907)|S.O. 11 
Arbuthnvt, 26 Cal. 615 (1899). See C.W .N. 626. 
also Tirthanunrt Thahoor v. .Unity 4 Ndfar ChnnclerPal Chmodhvri 
Lull Muter 3 Cal. 774 (1878). v. Pam Lai Pal 22 Cal. 742 (1894).

* Palahdkari Eai v. Manner* Samsa-r Khan v. Lochin Pats 23 
23 Cal. 179 (1895). Cal. 854 (1896).

3 Pakhan Mamin Pus v. Jaiuath

. __:
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In the case of Nafar Chunder G/iose v. Nand Lai 
Gossyamy1 it was found that by the custom of some zemin- 
dari, the zemindar was entitled to recover only one-fourth 
share of the value of the trees cut down by raiyats, when 
the raiyats had them cut down without his consent or per­
mission. A different rule prevails with regard to the 
fallen wood of self-sown trees in the N.-W. Provinces.
Under the rulings of the Allahabad High Court, a zemin­
dar claiming a right to the fallen wood of such trees 
must prove some custom or contract, by which he is 
entitled to such wood, there being no general rule in India 
to the effect that there is a right in the landlord or a 
right in the tenant by general custom to the fallen wood 
or self-sown trees.* Where occupancy raiyats are by the 
custom of the zemindari entitled, after obtaining the 
permission of the village barua (headman) to cut down 
and appropriate agacha ( valueless) trees for fuel, the 
zemindar cannot succeed in a suit for damages for cutting 
the agacha, unless he can show what the custom is.8

When an application is made to execute a decree for gajeayiityof 
money by the attachment and sale of an occupancy hold- occupancy 

ing, the judgment-debtor (i.e. the occupancy-tenant) is execution'<>f 
entitled, under section 244 of the Civil Procedure Code decree.
(Act XIV of 1882) to raise the question as to whether the 
holding is saleable according to custom or usage, and to 
have that question determined by the Court executing the 
decree*

A raiyat admitted to possession by only some of the Holders of

share-holders of a joint undivided estate may be ejected i°,int mulhid- 
** J •* ea estate anti

by the others as a trespasser unless there is some local a raiyat,

custom to the contrary.6 1 * 3 *

1 22 Cal. 751 note (1891). 23 Cal. 854 (1890).
* Nathan v, Kamla Knar 13 * Majetl TItmein v. RagMheer

All. 571 (1891); see also Dailam Chowdhnj 27 Cal. 187 (1899). 
v. (fanga Dai 29 All. 484 (1907), 5 fjfoneshram Singh v. Jtanjit

3 Samsar Khan v. Luchin Das# Singh 1 Wyman, Part II, 2(1865).
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Payment of I t  is contrary to the usage of the country for a puhnee-
putnu-lent. (jg)^ ^  j)ay |jjs ven(; |,y monthly kills without a special 

agreement for that purpose.1
(faralunth In  Mohint Chaturbknj M arti v. Janki Prasad Singh
transfer ** where a purchaser of gorabimdi tenure from its former
ability . holder claimed to be entitled to the possession of the lands

comprising the tenure, it was held, that the claimant must 
prove that such lands were transferable and the onus lay 
upon him.®

MokurtiH The words mokurari islemrari do not in their lexieo-
istemmri. graphical sense primarily imply any heritable character in 

the grant, as the term monrasi does; but they imply 
permanency from which, in a secondary sense, such herit­
able character might be inferred, it being always doubtful 
whether they mean permanent during the life-time of the 
grantee or permanent as regards hereditary character.
These words do not per se convey an estate of inheritance 
hut snch an estate can be created without the addition 
of any other words, the circumstances under which the 
lease was granted and the subsequent conduct of the 
parties being capable of showing the intention with 
sufficient certainty to enable the Court to hold that the 
grant was perpetual. The rule is perfectly general and 
is not subject to the qualification that it is by local custom 
the meaning of the term is restricted.8 

Removal of According to the usages and customs of the country,
buildings buildings and other such improvements made on land do
ituaiice of1' 1 1101, by the mere accident of their attachment to the soil,
lease. become the property of the owner of the soil. I t  has accord­

ingly been laid down as a general rule that, the person who 
makes the improvement, if he is not a mere trespasser, but 
is in possession under any bond Jide title or claim of title,

1 Jofkmen Mookerjee v. Jauhm * Nartingh Dyal Salt* v. Ham 
Nath Mookerjee 17 W. R. 171 JVarahi (iiitgh 30 Cal. 883 p. 802 
(1872). (1903).

* 4 C.L.R. 298 (1879).



is entitled cither to remove the materials, restoring the 
land to the state in which it was before the improvement 
was made, or to obtain compensation for the value of the 
building- if it is allowed to remain for the benefit of the 
owner of the soil, the option of taking the building, or 
allowing the removal of the material remaining with the 
owner of the land in those eases in which the building is 
not taken down by the builder during the continuance 
of any estate he may possess.'

In ParbuUy Bewah v, JFoomafara Dcibee, the plaintiff 
who rented certain land of the defendant in Calcutta and at 
the time of renting such laud purchased from the out-going 
tenant, with the knowledge of the defendant, two tiled 
huts which Were then standing thereon, contended in a 
suit of ejectment that “ it  had been the practice in 
Calcutta for tenants to remove such tiled huts as those of 
the plaintiff, erected upon the land let to such tenants, and 
such huts were by such practice treated as the property 
of the tenants, who, by such practice, were in the habit of 
disposing of them without the consent of their landlord.”
The High Court held that according to the practice stated 
and proved by the plaintiff, he was entitled, before giving 
up possession of the land, to pull down and remove the 
f iled huts.® Both under the Hindu and Mahomedan law,
(as well as under the common law of India), a tenant who 
erects a building on land let to him can only remove the 
building and cannot claim compensation for it on eviction 
by the landlord.8

According to the general, custom of the N.-W . 1
Provinces, a person, agriculturist or agricultural tenant, 
who is allowed by a zemindar to build a house for his

' In the m atter of petition of (1903).
Thakoor Chinnier B, L. 11. Snpp, * 14 B. L . It. 201 (1871). See
Vol. 595 at 598 (1868) ; Im all also DuyalcJtand Laha v. Bhoyruh-
Khan Mahomed v. Jaujan B ! b \  nathKettry, Cory ton 117  (1861).
27 Cal. 570 p. 586 (1900); If mai * Trmai K an i v. N a za r AH, 27
K a n i v. N azar AH , 27 Mad. 211 Mad. 211 (1903).

<SL
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occupation in the ubaili, obtains, if there is no special 
contract to the contrary, a mere right to use that house 
for himself and his family so long as he maintains the 
house, that is, prevents it falling down, and so long as he 
does not abandon the house by leaving the village. As 
such occupier of a house in the abadi occupying under 
the zemindar, he has, unless he has obtained by special 
grant from the zemindar an interest which he can sell, 
no interest which he can sell by private sale or which can 
he sold in execution of a docree against him, except his 
interest in the timber, roofing and wood-work of the 
house.1 But if there are circumstances which amount to 
an acquiescence on the part of the zemindar, then he, the 
zemindar, cannot compel the tenant to remove the build­
ing nor can he himself claim the same/

°  I t  is undoubtedly the rule in the N.-W. Provinces that 
a tenant is given a room or house in the abadi to live in 
during the existence of his tenancy ; and such a tenant 
cannot he ejected from the room or house dining the 
continuance of his tenancy/' Apart from any custom 
recorded in the Wajib-ul-wz forbidding a tenant to tians- 
fer the site of a house occupied by him in the abadi, a 
tenant has not, in the absence of a special custom or 
contract giving him such a right, any right to transfer the 
site of his house in the abadi*

Digging Any rule which prohibits a tenant from improving his
well9‘ holding is one which, on grounds of public policy, Courts

are bound to restrain within its strictest limits. Thus 
where a zemindar insists on his right to prohibit the con­
struction of ImcJa wells, he should he required to prove 
that the right claimed by him customarily exists in the

1 Sri GirdUarjl Maburaj v. Sen, 27 All 388 (1904).
Chote Lai 20 All. 218 (1898); dis- 8 LLadr Ifrisaiiv. Shiblnr, 27 All. 
seated from by Aikman, J., in Ilaj- 81 (1901).
narain MUter r. Bndh Sen, 27 * Bhnjan Lai v. Mvbammad
All. 338 (1901). Abdvx Burned Khan 27 All, 55G

* Raj Narain MUter v. Bulk (1905).
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estate.1 A tenant with a right of occupancy, who failed 
to show that he had a right by custom or otherwise, 
to construct a well without his landlord's permission is 
not justified in constructing one and thereby infringing 
his landlord’s rights on the plea that he built it for the 
use of himself and other residents of the village.
Where tenants from year to year, with permission of 
the landlord, sank wells in the land demised, they arc not 
entitled, under the Hindu law, to any compensation there­
for from the landlord after the determination of the 
tenancy.9 Where a cultivator is in the habit of digging 
wells to irrigate his field, described as irrigated chaliee, and, 
from the practice which bad arisen under the old pro­
prietor, the consent of the zemindar had not been thought 
necessary, the cultivator is entitled to insist upon his 
old right until by a new contract the old terms of his 
holding are superseded.4

Ill Madras raiyats with rights of occupancy possess in Occupancy 

their lands a heritable and alienable interest of a permanent 
character, but not the sole interest. The landlord is 
interested in maintaining the saleability of the holding 
and, in protecting such interest, he is entitled to restrain 
fruit-hearing trees,5 but the landlord cannot recover 
damages from tenants having kudivanm  right in per­
petuity, for cutting down babul trees.0 A raiyctl holding 
lands in a zemindari on a permanent tenure, would, as 
regards land on which a money assessment is paid, be 
prim d facie  entitled exclusively to the trees thereon.
Where the crops are shared between the raiyal and zemin­
dar, they will be jointly interested in such trees, hut such 
presumptions may be rebutted by proof of usage or eon-

1 Sheo Churn v. Bnmji'ctkvii, 3 4 Hammed Fyz-ood-dmi. V.
N . W . P. H 0. R. 282 (1871). Imrut, 3 Agra i l  0. B. 285 (18118)

1 Skinner v. Mahtab, 1 U. W. P. s BmhU CuMcppa v. Vkuirn- 
fit. C. R. ICO (1872). ' gram, So Mad. 155 (190(1).

* 1 enliatavaraynppa v. Thiru- “ Karayam Ayyamjar v. Orv, 
malm, 10 Mad. 112(1886). 2(1 Mad. 252 (1902).
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tract to the contrary.1 In  the absence of local customs, 
tenants are not entitled to convert land under cultivation 
into a mangoe grove. Tenants from year to year are not 
at liberty to change the usual course of husbandry without 
the consent of the landlord.”

■MiratiOarf j n Madras a custom that some only of the mrasidars
i  n  M tit 1 j’jhM **

of a village should bind tbe co-owners of the village lands 
is valid.8 I t  can by no means be laid down as a uniform 
rule that mirasidars are entitled to dues from cultivators 
holding lands within the area of the mirasi estate under 
p„vi<n from the Government. To avoid injunction, where 
the right is denied, there should be an inquiry whether by 
custom it prevails on tbe estate, or if there are not 
sufficient instances on the estate to afford grounds for 
decision, on similar estate in the neighbourhood. There 
has been no law depriving mirasidars of any privilege they 
may have customarily enjoyed.1 * 3 4 * *

Whatever right of permanent tenancy a tenant may, 
by prescription, acquire as against an inamdar, or a Met, 
it  would be contrary to the custom of the country and 
to the nature of the mirasi tenure to hold that he could 
acquire such a right as a mirasidar.s

Eight of The customary law of Assam about the rights and
AmmW,Cy ,U privileges of the jpiies under the old Government as it 
filkes: their appears from the report of Major Jenkins, dated the 1 <‘3tli 
privDegos! November, 1849, is that, “ under the ancient Government 

of the country, the pike  system prevailed in Assam; that 
tbe pikes had lands assigned to them in lieu of service; 
that, latterly, they had generally to serve for one-third of ' 
the year, or, such as were not field-labourers, had to give 
so much cloth or gold or other article which they were

1 Knharla Abbayya v. lioja  4 Sabkaji Maw v, Latchmma,
Venkata, 29 Mad. 21 (1901). 2 Mad U9 (1880); Shiraritbn v,

3 lakshmana v. Itam'hundfk, Nativ Jtmiffal 2fi Mad. 871
10 Mad. 351 (1887). (1902).

8 Anandayyar v. Wrarajayyan, * Xom-jan Vhuji v. Lahshnmnn,
8 Mad. II. C. R, 17 (1861) ” 10 Bom, H. 0, 11 324 (1873).
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employed to produce} that besides the lands granted iu 
lieu of service, the pikes were allowed to hold the village- 
bam-lands without limitation as to extent and free of all 
direct imposts; that these lands descended from father 
to son, divisible amongst the children according to the 
custom of the country; that they eonld give the lands 
away by ' gifts or will, or by mortgage but all the pikes 
throughout the country paid a capitation tax in lieu of, 
or as equivalent to, a rent for these lands ? that when 
personal service was not required from a pike, he paid 
certain re n t; that in consequence of the exemption of slaves 
from taxation, and the f plague of poll tax/ and personal 
service, many piles were content to call themselves slaves, 
and concealed themselves amongst the families of slaves 
who could protect them ; and this resulted in extensive 
caneelment of pikes ; and that Mr. Scott, who held the 
office of Commissioner under the British Government, 
instituted inquiry, and the result was that a very large 
number of persons were restored to the rank of pikes.
The report further states that “ the raiyats arc now con­
sidered to have full proprietary rights in all their lands 
of all descriptions, and the pikes are no longer liable to 
arbitrary interference of any Revenue Officer and no 
raiyat could be dispossessed of any portion of his land 
except by the regular process of the civil court. They 
can, of course, sell any portion of their lands, for, though 
the Government withheld from yielding to them a pro­
prietary right in tire pike land, yet the raiyat can dispose 
of his right of occupancy. The Government have fore­
gone their right to interfere and no other authority has 
any power.''

“ The estates in Assam of all descriptions and sizes, 
arc, more or less, freehold and held subject to the only one 
condition of paying the Government tax on the land, and 
all the occupants are with little exception free-holders."

I lie tenants of lakhrajdars are “ to all intents, free­
holders also, for they were transferred by the Government

<SL
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of the country with their lands, and all that the Govern­
ment surrendered was the right to the services of the pikes.
The lands they occupy arc as much their own as if they 
were held under Government and they are not restrained 
from throwing up these lands and leaving the lakhrajdars 
whenever they choose, but the abandoned lands would 
belong to the lakhrajdars, or, if sold to other raiycUs, those 
would have to pay rent to the lakhrajdars.1’1 

Zubita- A claim by a zemindar against his farmer for a sum
of money alleged to have been realized by the latter from 
the tenantry under the head of sabila-batta or custom­
ary levy of an excess of half anna in the rupee, and 
stipulated to be payable to the zemindar, is illegal and 
cannot be maintained.®

linssmt. A suit for rum m  (a proprietary due), not claimed
us vent, nor under a contract, but by custom payable by 
cultivators in occupation of the land, either as proprietors 
or raiyats, is not of a nature triable by a Small Cause 
Court.8

Bluunlari The custom, in Broach district, of male first cousins
tenure in succeeding to property held on the bhagdari tenure, in

preference to daughters or sisters, will, under Bombay 
Regulation IV of 1827, section 26, take precedence of the 
Mahomedan law,4

Bombay Before the passing of the Bombay Revenue Survey
v*e7 Aoti ^ clC by usage having the force of law, Government was 
J 8 « r » : u s a g e ,  unable to eject an ordinary tenant of land so long as the 

latter was willing to pay the reasonable assessment upon 
the land occupied by him. This usage might be limited or 
Varied by special contract.0

' Dinoba/Mu Surma v. Badia G v n i k a l  3 Mad. 9 (1881).
Koch, 15 Cal. 100, 102, 103 * Bai Kheda v. Dam Sale, 5
(1887). Bom. H. C. B. A. C. ,J. 123 (1808) ;

* Madha 3luknu Srrma Choiodry see ‘Supra, pp. 265, 404, 
v. Gnuga Pcrxhad Chnehcrbuttre, 5 A ct 1 of 1865.
7 S. D. Sel Rep. 112(166) [1843]. * Bulla Kasam v. Abramji Sale

* Kbrahim Sail v. A’agasmai 8 Pom. H. C. R. A, C. J. 11 (I870j.

"" ! ' : . *' ■ -
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In the absence of evidence of custom rendering the act Managing 

of one sharer in a fcJiotship, (which act involved the sacri- 
fice of important rights) binding upon his co-sharers, a 
managing Jchot has, without the assent of his co-sharers, 
no power to give up rights which belong to them as well 
as himself.1

The words birt aemindari import the transfer of merely sirtverato- 
a sale of proprietary right under the Oudh Estates Act I  dari' 
of 1869.®

The words “justly liable1’ in section’ 4 cl, (I) of Alluvial 
Regulation XI of I825 indicate an intention on the part ““ Jefcl0ns: 
of the Legislature that the rent payable for an alluvial 
increment shall he settled with reference to the circum­
stances of each particular case, regard being had to the 
agreement between the parties in respect of the original 
tenure, where there is such an agreement, and where 
there is no such agreement, to any usage proved to be 
applicable to such tenure.8

A custom that if a tenant ceased to pay rent for land 
which was submerged, when it appeared the zemindar 
was entitled to possession, the tenant’s right abating, is 
opposed to the provision of section 34 (b) of the N.-W. P.
Rent Act X II of 1888, and is therefore not a valid 
custom,4

Although the High Court has under the Hindu law Ascetic’s 

admitted the right of a disciple to succeed to the effects right of 
of an ascetic, it, may be a question whether the Court ' ' ‘
does not go beyond the law when it permits a disciple to 
succeed to the property of an ascetic who leaves a large 
or any property which, if he conformed to the spirit of 
his religion, he could not have acquired. But however

1 Cdleotar of Mat-nagiriv.Vyan• * Golani Alt Chowdhry y. Kali
I at far, 8  Bom. 3.1. G, B , A .  0 J, Krishna Thahoor 8 0  L R K1 7  

I <W1), (1881)
» ffmH.Shanlier v. Maharaja of * Kapil Red v. Radha Prasad

Ridnmpw, 4 Cal. 839 p. 853: s. C. Singh l, All. 2G0 (1883), 
l Shome (Notes) 1.
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this may be, a tenant right of occupancy is on a different 
footing from property which is exclusively the estate of 
a deceased ascetic;,and the principles which govern the 
hereditary right of succession to a tenant right of occu­
pancy are such as an ascetic, if he conform to the spirit 
of his religion, cannot carry out.1

Auction sale An auction purchaser of a raiyat’s right and interest 
right."/Yt<' iu his house in a village could not acquire more title than 

could have been transferred by private sale. I t is necessary 
in such cases to inquire whether according to the village 
custom the raiyat was competent to alienate the house 
with its site without the permission of the zemindar.®

Komree Long- continued family possession constitutes a koraree
raiyat. raiyat in Goalpavali.3
Ad'maya• l '1 case °f adimayavana tenure, the land is made over
mm in in perpetuity to the grantee either immediately as a mark
Malabar, 1. J , . , .  . . , .or favour or on condition or certain services being per­

formed. The terms adina and kndima mean a slave or 
one subject to the landlord, the grant being- generally 
made to such persons. The land bestowed as a mark of 
favour can never be resumed but where it is granted as 
remuneration for certain services to be performed, the non­
performance of such services involving the necessity for 
having them discharged by others, will give tlie landlord 
power to recover the land.4

Pasture-land. According to the ancient law and custom of this 
country a portion of the land of every village is kept 
apart from the use of the villagers as pasture ground.
I t is common pasturage of their cattle. But as soon as 
any portion of the land is imde culturable, it becomes a 
part of the raiyati lands of the village. There is seldom 
a village in Bengal which has not a large piece of

1 Swruj Komar Persbad v. * Alukhee Dam 4 Se vostro 847 
Mahadeo Putt 5 N W. P. H. 0. li. (1850*.
50(1873). * Tkeyytm Nair v, Zdmorin of

* Shib Loll v. Lvchun Singh 3 Calicut 27 Mad. 2 0 2  (1903),
Ag. (Rev. Ap.) 7 (1868).

__'
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land attached to it for the grazing of the cattle of the 
village.1

Under dona bnndee system there is a cursory survey Bomlundre 
or a partial measurement of a field or weighment of the 
crop, to ascertain the value of the crop and the amount 
of the assessment. Under agorebnttae system there is 
a division of the crop immediately after reaping between 
the cultivator and the Government, the latter taking 
half the produce in kind. The division of the crop is in 
predetermined proportions between landlord and tenant.
The term literally means a watching and sharing; each 
party keeping a watch over the fields, so that none of the 
crops may be fraudulently made away with.*

The Bengal Tenancy Act does not expressly lay down Gbatwall 
any rule of law with respect to acquisition of either 
occupancy or non-occupancy right in land held by Ghatwais 
as service tenures. Section 181 of the Act lays down 
that nothing in it shall affect any incident of a Ghatwali 
or other service tenure. The growth of such rights would 
seem to be inconsistent with the nature of service tenures, 
but a custom or local usage might grow up in any local 
area as to recognition of occupancy rights and such a, 
custom might be binding on successive Ghatwais.®

A mnl-raiyat is a village headman or settlement holder ¥% 'ra'}^a-t 
whose rights are in their entirety transferable, saleable in Sonthal 

and attachable. These rights are, (i) to enjoy rent-free S i g h t s !  
wa«-land i.e. service laud, if any, of the village official ;
(ii) to collect commission on rents from landlords and 
raiyats; (iii) to enjoy his nij-jote land a t the same rates 
of rent as apply to other raiyats, or to lease them out 
on settlement rates, in which latter event, they cease to 
be nij-jote lands, and (iv) to assess a t half rates all waste

1 Sheik Milan v, MoMme.d AH Poorwuler Mahaton 8 Sevestre 
10 O.W.N 434 (1903). See also Part IV  23 (18G0).
Manu, Ch V III . 231. * Moles Majhi v. Ban Krishna

* Reg. II of 1795 of the Bengal Marulal 1 C.L.J. 138 (1904).
Code, Chlmtterdharee Mahaton v.
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and jungle lands reclaimed by the raiya is or to enjoy 
rent-free what he himself reclaims. I t  is 'well settled 
tha t the privilege which the mnl-raiyal possesses of 
transferring his tenure must he exercised in respect of 
the whole tenure a t the same time i.e., if he chooses to 
transfer his tenure, he must alienate the whole of his 
rights in the village including his right of managing the 
village and collecting the rent as also his right to the 
land in his possession. He cannot split up the tenure, 
so as to part with a portion and retain the remainder.

The rights of a mnsiagir headman are a )  to reclaim 
and cultivate the waste lands in the village without 
paying rent, or to settle such lands at half rates with 
the other raiyats (the half rates going into the headman's 
own pocket) ; (ii) to hold at his option in his own posses 
sion or to settle with others, the joies of absconded 
raii/at; and (iii) to receive a fixed commission on the rent 
collections from the raiyats and an equal sum from the 
Ghatwal or zemindar, the headman's nij-jote lands being 
assessed with rent like the other lands of the village. ^It 
is therefore not quite accurate to say that the right of" 
the mnstagir is absolutely restricted to the collection ol 
rent from ordinary raiyats

1 Darbari 'Pmjiara v . Bml ' Bai 2 .0 .L J .  77 (1#0S).
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CHAPTER XI¥.
TRADE CUSTOMS.

Customs and usages of trade are customs prevailing in 
particular trade or business1. Such customs or usages may 
not only annex terms to a contract which is not incon­
sistent with them but may also control the interpretation 
of a contract which is complete in itself but which con­
tains terms used in a technical sense.2

The lex mercatoria, although adopted as part of the Lex merea•
Common Law of England, is not part of the law by which 
transactions are governed in those parts of India, into 
which the common law of England has not been intro­
duced.® Thus the law of merchant is not applicable to 
banking transactions in the muffasil.4 Sir Barnes Peacock, C.
J., said ;—“Some question has arisen as to the law applicable 
to this case, and whether the Court is to determine the 
rights of the parties by the lent loci rei sites, or by the 
English law. I t  will be unnecessary for the Court to deter­
mine that difficult question, as the only law in the muffasil 
which would regulate a case like this, consists in those 
principles of equity, justice and good conscience according 
to which, by Regulation VII of 1880, the muffasil Courts 
are bound to decide. If that equity, justice and good 
conscience are the same as the law of England, common 
law and equity united, it is unnecessary to decide whether 
we are to administer English law or the principles of 
Regulation V II of 1880.'J5

1 Goodwin v. ItobeHs L . K, 10 ]>. 31(1.
Ex. 7 8 , 337(1875). * Syed Alt v. Sepal Dow 13

4 Sweet’s Law Lex;!#. “Custom” WVB. 420 (1870).
* Pigou v, ItavMshen 2  Reives- 5 Per Peacock C. J., in Choourdal 

tre 619 (1863). See observations Oanoria v, Southey 2 Boulnois 65 
of Cocktmrn C. J., re law  merchant at p. 71. 
in Goodwin 7 , Huberts L.R. 10 Ex.

|
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Requisites of I t  can be taken _as settled and well-established rule
, custom. ’1,M0 that the legal Requisites of .a -valid trade .custom are

. that it should vW \\>r.tain, invariable, reasonable and S ’? :
/'•'lastly, the circumstances of the case must be such

as to render it fair and reasonable to presume
that the party whom it is sought to affect by the
custom had knowledge of it as affecting the particular
agreement made by him, and that he made the agreement
with reference to it .1 I t  must be so notorious that every
body in the trade enters into a contract with that usage
as an implied term. I t  must have quite as much certainty
as the written contract itself,2 arid must be so universally
acquiesced in that every body in the particular trade knows
it or “ might know it if he took the pains to enquire/18

Mercantile Customs of trade, as distinguished from other customs,
on atoms * J ^
limit, of arc generally courses of business invented Or relied upon
bv kw* '* ,n ort'ev modify or evade some application which has

been laid down by the courts, of some rule of law to
business and which application has seemed irksome to
some merchants. And when some such course of business
is proved to exist in fact, and the binding effect of it is
disputed, the question of law seems to be, whether it is in
accordance with fundamental principles of right and wrong.
A stranger to a locality or trade or market, is not held to
be bound by the custom of such locality, trade or market,
because he knows the custom, but because he has elected to
enter into transactions in a locality, trade or market wherein
all who are not strangers do know and act upon such custom.
When considerable number of men of business carry on
one side of a particular business, they are apt to set up a
custom which acts very much in favour of their side of
business. So long as they do not infringe some fundamental

* Price v . Brown 14 Mad 420, Audit* 11 Mad. 459 (1888);
428 (1891). Juggomohun (Hum! v.. MimieMiand

* Per Sir Geo. Jessel M.R. in 7 M. 1. A. 2C3 p. .282 (1859) j
NeUmv.DtM  12 Oh. I). 568 (1879). Mackenzie Lyall v. Chamruo Singh

* Volkart Bvoti v. VettiveUi 10  Cal. 702 (1889).

:| ! ,  ■ ' ,
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principle of right and wrong, they may establish such 
a custom but if on dispute before a legal forum, it is 
found that they are endeavouring to enforce such rule of 
conduct which is so entirely in favour of their side that 
it is fundamentally unjust to the other side, the Courts 
have always determined that such a custom, if sought to 
be enforced against a person in fact ignorant of it, is un­
reasonable, contrary to law and void. When a custom 
relied on is so inconsistent with the nature of the contract 
to which it is sought to be applied as that it would change 
its nature altogether or as to change its intrinsic character 
it is unjust as against the party against whom it is set 
up and so it is void; but if it would not, then the custom 
will be allowed to prevail/'’1

Hundis are chiefly of two descriptions viz., shah-jog, Hinillu 
or payable to bearer, and nam-jog or payable to the 
party named in the bill or his order. There are particular 
formulas for these bills, both as regards phraseology and 
the mode of attaching signatures and superscriptions.
These forms are well-known to Indian commercial 
people and should be scrupulously observed. A nam- 
jog bill may or may not be accompanied by a descriptive 
roll of the party in whose favour it is granted. I t  
may be payable at sight or after a certain date, specified 
in the bill, or fixed by custom of trade. When payable 
a t sight i t  is termed “ durslumi.” I t  may be cashed with 
or without security, but when there is a descriptive roll, 
or when the identity of the holder or payee be known 
security is not usually required. A shah-jog bill is consider- 

1 ed payable to any respectable person, who may present 
it to be cashed. I t  is payable only after a certain period 
of usance specified or implied. It is usually cashed on 
the same condition with regard to security as nam-jog 
hills. Bills of either kind can be endorsed or transferred 
unless the nam-jog hill be accompanied by a descriptive

1 ] fob huso >t v. Molldt L . U .  7 11. L .  S02 at |>p. 817-18 (1875).

<SL
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roll, in which latter case a transfer would be Inoperative.1
■. V  ■ A shah-joy huncli is only payablp to a respectable hol­

der and is not equivalent to a Jiuudi payable to bearer.®
. I t  is not a r.ulo^0f Hindu law or customary that every one
Vwhodtoidfers ddpresents a. kmuli, for acceptance or payment 
, '• even though he obtained it by fraud should be treated as a 

\  shah-jot/}
Distinction Skah-jog faindis differ from bills of exchange in one

very material circumstance, amongst others, tha t as a 
knmU and general rule, the acceptance of the drawee is not written

- (.’̂ change. across them, so as thereby to give them an additional
degree of mercantile credit and to that extent make it 
just to impose an additional degree of liability on the 
acceptor ; but, as a rule, the particulars are only entered 
in the drawee’s books. I t  may be added also as a general 
rale, tha t Awulis are very frequently not presented for 
acceptance before they are presented for payment—-before, 
that is, they are either due or overdue.4 

Shah -jog The meaning of hundis made payable to shah or “ res-
hundi. pec table holder” and the usage in regard to such documents

among the Indian merchants in Bombay were very fully 
considered in Davlalram 8/iriram v. BidaMdas Khemckantl5 
which came up before Sir Joseph Arnold in 1869, and 
as section 1 of the Negotiable Instruments Act6 states 
that nothing in the A ct contained affects any local usage 
relating to any instrument in ah oriental language, unless 
such usages are excluded by any words in the body of the 
instrument which indicate an intention tha t the legal 
relations of the parties thereto shall be governed by that

* Macpherson on the L aw  of (1901).
Contracts in Coitus of India not * Bhuputrani v . Hari jPr'o 
established by Royal Charter. Coach 5 C.W.N. 913 (1900),
See Plgim r. Ram Kuhen 2 Seves- 4 Da-elatrtm Shrimvt v. liulain- 
tre 619 at p. 621 (1853). das Jfikemehand 6 Bom. 1 1 ,0 .1 ’ .

* Bhvputram v. Ito-H Pnd O.C.J. 21(1869).
Cm eh 5 C.W .N . 313 (1900). 'hallo. 5 Ibid .)) 26.
■ Ual 'v. -Kesha, Pan 2 6  A ll. 493 • Act- X X V I of 1881.
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Act, and where no such words are to be found in the /ttenth' 
in question, the usage proved as well as the decision in 
that ease still hold good in the Bombay Presidency.1

The general process of cashing shah-jog hundis is as Cashing of 
follows .-—The shaft or person, who has bought or holds 
the hundi, and whose name must always be endorsed on it 
before it is presented, sends one of his men to the shop 
of the drawee, whose killadar, after referring to the parti­
culars of advices relating to the hundi, which have in due 
course been previously entered in the chitti nond or bill- 
book, and finding it correspond therewith, thereupon 
enters in the journal the particulars of the hundi, viz., its 
amount, date, due date, name of shah, the person tendering 
it for acceptance, and whose name is always endorsed on 
the hundi. He then returns the hundi to the servant of the 
shah, who takes it back to the shah’s shop. If the day of 
presentment be the exact due date, the amount is paid on 
that very day if the hundi is overdue when presented it is 
generally paid the next day, the reason assigned being that, 
unless presented on the actual due date, when, of course, its 
presentation is expected and provided for, the munim or 
principal of the firm may not be present, or there may not 
he sufficient cash in the hands of the killadar to meet the 
amount. Payment is made by sending the amount by a 
servant of the drawee to the shop of the shah. On receiving 
the amount, the killadar of the shah writes an acknowledg­
ment in full on the back of the hundi and sends it back 
to the shop of the drawee by the servant who brought it 
thence.* According to mercantile usage amongst Hindus 
where a shah-jog hundi is paid at maturity by the drawee 
to the shah or holder of the hundi, and such hundi after­
wards turns out to be forged, the shah, though a bond fide 
holder for value, is bound to repay to the drawee the amount 
of such hundi with interest from the date of payment

1 Ganns tins Mamnnmyan v. * Daolatram v. Bulakidas 0 
Luclnni Narayan IS Bom 570 p, Bom. H. 0, K , O. C J. 21 
577 (1834). (1809),

68
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provided the drawee has been guilty of no. laches iu dis­
covering the forgery and edmniunieating the fact of such 
forgery to the[shah. The shah, . however, relei ves himself 
from sqeh liability by producing the actual forger.1 The 
drawee, in eases of shah-jog hnndi is bound by custom of 
Hindu merchants to make enquiries as to the person 
svhb: presented the jiundi to him for payment.®

Endorsement There is no rule of Hindu law, customary or otherwise, 
t u u i t ^  which would have the effect of making the word shah-jag, 

mean payable to bearer, quite independently of the endorse? 
merits; nor is there any principle of mercantile expediency, 
having the force of law or .otherwise, which would be 
served by disregarding the direction of the endorser, and 
treating a specially endorsed and especially accepted hnndi 
as if it were an English negotiable instrument made 
payable to bearer, and, as such, part of tire currency of the 
country.®

N. T. A c t and The Negotiable Instruments Act, in the absence of local 
custom. usage to the contrary, applies tot hmidisj But no custom

can override the terms' of . a contract as set. forth in a 
hnndi, nor can,a custom, if it is irrational, absurd, and 
contrary to the principles of equity, be sustained in a 
Court of justice.5

//midi A. hnndi drawn in Calcutta upon a firm at Jeypore and
E SSfcT  « * •  r*r*»* on arrival at that place was presented after
at s i g h t : i t s  25 days of its arrival there. It was held that apart, from
p re se n ta tio n , any loeft 1 usage, by the general law, there was no specific

time within which a -hnndi payable at sigh b; or payable ori

' 1 tfdcliti'rinh v. Bidiilliilns '8 * ThahmrAa** ' v.„ Piitteh M M
Bom. ft C .*.34 l> *3fl <T8 «»> l« W di.’O. A. 3 p. lS .-t'W l) : 9.8.
■ V  /iiijiiwdits:: ftnmmietije-M v. 7 B I..R. 27’>.p. 304, . ■

Mtfe&iHi 5.70. p. ' Xrkknu $/<et v. H/n'rilxdji 20
579 (1894). See also. Bhuputram > .' • Bqm 488 (1895). 
ttari Prd Coach 5 O.W .K. 313 4 Iniur ('hander Du gar v.
(1900) Leila Mill v. Keiho Dae Twefanee Bilee 7 B .L B . 082(1871):
2 6  All! 493 (1901); See s. 10 s o. 15 W. It 501.
N eg o tiab le  In s t ru m e n ts  A ct
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arrival tit a particular place is to be presented arid that it 
was presented within a reasonable time.1

I f  the drawer of a bill does not, on the face of it, show Drawer and 
that he drew the bill as agent, he cannot set up as:a defence i^Dacea^ 0 
tliat he drew the bill as an agent,® In Dacca according to 
a mercantile usage prevalent there, gomastas or-agents can 
draw /Hindis on their principals without disclosing the fact 
in the hundi and, on proof of such agency, the drawer 
is not liable. Thus, in the case of Hari Mohan Bysaky.
/V'iihna Mohan Bysifc* where all the parties to the hundi 
lived in Dacca, the drawers of a hundi in favour of the 
plaintiff were held not liable, On proof that they were the 
gomastas of the acceptor and had no interest in the hundi 
and, according to custom in Dacca where the hundi was 
drawn and accepted, agents are not liable, although the 
agency does not appear on the hundi.

A person who receives a bill for a particular purpose 
must apply the same accordingly; and neither he nor any 
third person trknowing the facts" can, by afterwards 
receiving the amount, detain the same from the principal.4 
“ If  goods or bills are deposited for a specific object 
and the bailee will not perform the object, be must 
return them. The property of the bailor is. not divested 
or transferred until the object is performed."* In 
Rajroopram y. Buddoo the question whether a hundi 
made payable “ to o r d e r w a s ,  according to Hindu 
law and custom of the Indian merchants negotiable 
without a written endorsement by the payee, was raised 
but, not discussed."

1 Matty Lai v. Ohogenmull II (JS50). Itajraogram liuddoo 1 
Cal. 344 (1885) ; .Cfejml Mas v. H y d e  155 (1882) : 1 Ind. Jar. 93.
Sceta Ram 3 Agra 268 (1868). * Buchanan v. F in d la y  9 B and '

* Pig<m v Ramh when 2 W. It, 0 738 p. 719 (1820) p e r  Lord Teri-
301 (1865). terdcu C .J.; Key v. F lin t 8 Taunt.

“ 9 B. L . It. A p p . 1 (1872) : 17 21 (1817).

W. E. 442. See also Ply on ». 8 1 Hyde 153 (1862): 1 Ind. Jur.
B am hpkcn  2 W. B. 301, 93 ,

* L lo yd  v. H ow ard  15 Q. B. 995
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interest on Where hundis upon which a suit was brought werefotuiais, °
silent as to interest, but it was proved that according to 
the custom of the district the parties had entered into 
a collateral agreement embodied in written documents that 
hundis should bear interest a t 30 per cent, per annum, it 
was held by the Privy Council that section 80 of the 
Negotiable Instruments Act, being an enabling* section, was 
no bar to the recovery of the interest stipulated.1 

Notice by I t  is not a custom among shroffs to make inquiry of
acceptor to the acceptor of a lundi before discounting it, and to abstain 

from discounting it if the acceptor should recommend the 
person by whom the inquiry is made not to discount. But 
it is usual to make such inquiries. A mere notice by the 
acceptor not to discount, does not affect his liability to a 
person who takes a hnndi bond fide and for valuable consi­
deration after sueli notice,*

Notice of In  the absence of any local usage to the contrary, it
is just and equitable that the doctrine of notice of dis­
honour propounded in the Negotiable Instruments Act 
should be applied to a hnndi in the vernacular, the “ reason­
able tim e” within which notice is to be given being 
determined according to the circumstances of the case.8 

Notice by Though the English law of prompt “ notice by return
of post M does not apply to the hundis drawn by natives
of India and the drawee and indorser are Indians, yet
before holding’ the endorser or the drawer responsible for 
the consideration of a hnndi dishonoured by the drawee 
some reasonable notice is essentially necessary to be given 
to the party who may be asked to pay. What notice and 
in what manner that notice is required to be served should 
be determined by the custom of the district where the case 
arises.1 * 3 4 * A reasonable, not immediate, notice of dishonour

1 Ooswami S ri Ohamskinm v. 78 iI8 8 2 ).
Mum JYarain 11 C .W .N . 105 (1906) 4 Bad/ia (M in d a  Skitha, r.

3 K lim ti Chaitd v. Luchwre Chuudernath Shah* 0  W .l l ,  301
Chami, B o u rk s  151 (1865). (1806) f S.O. 3  W y m a n  6.

3 M vti Lai v .  Mot i Ltd  6 A ll.

IM <SL
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is all that the Inmli law requires.1 In Megraj Jagannath 
v. GoJcaldas Mathuradas, the question as to whether there 
was a custom that on a fraudulent detention of the 
Anndi by any of the parties to it, each endorser was bound 
to give a pefJi i. e. duplicate of the Anndi, to his immediate 
indorsee, rvas raised but not decided upon.*

According to the usage of shroffs when a Anndi has Peth. 
been lost or stolen, the rightful holder may obtain'from 
the drawer a peth or duplicate, and on presentation thereof 
to the drawee, has a right to payment of the amount, the 
original not having been already presented and paid, which 
of course, in the case of a Anndi payable to shah may 
occur. But there is no customary light to payment on a 
duplicate when a person to whom a Anndi has been sold 
and endorsed, has failed being indebted to the person from 
Avhom he had obtained such Anndi*

The practice followed by shroffs when a Anndi has been Bombay 

sent down to Bombay for collection and payment is ties,’ l"aC 
refused, the amount having been already credited to the 
sender, is that, in general, the Anndi is returned to the 
sender, a debit entry against him being at the same time 
made; but if the banker to whom the Anndi has been sent 
for collection does not return it, or make a debit entry 
against the sender, but allow the amount to remain credit, 
then he can consider himself a bolder for a value.*

According to the usage of native bankers at Moorshidn- Moorslmlabsul 
bad, interest is claimable on A midis drawn at 111 days sight.5

The local usage at Bushire is to present the Anndi for Buslme prao 

payment at the Bank and for the acceptor to call at the tlue‘
Bank at due date and effect settlement.5

1 Megraj Jagannath v Ouhaldas Bom. 23 at 43 (1875).
Mnthuradgs 7 Bom. Ii.C.K. 137 p, * Sugait Chand v. Mah-hand 12 
M2  (1838); Gopal Vast v. Seeta Bom. H.C It. 113 p. 128 (1375).
Hum 3 Agra 268 (1868). 1 JMmnputh Singh, Daognr v.

» 7 Born. H C .R . 137 (1868). Maharaja Jagpuff Indnr 4 W. 1{.
8 Sngnn ('hand Shiedas v. Muf, 85 (1865) : g.c. 1 Wyman 28.

('hand Joharhml 12 Bom. tt.C.R. • Imperial Bind- of Persia t ,
113 p 118 (1872). oil appeal I Fnttch Chand Khnlebimd 21 Bom,
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When When the analogy between hnndis and bills of
lawapplies to exchange is complete, and there is no proof of any special 
hit a din. usage, it is right to apply the English law to them .1 Thus,

where a bill was made in Calcutta, in the English 
language, and in ordinary English form, and no special 
usage was proved, it was held that the English law was 
applicable to the case.8

Wagering Before the passing of the Act X X I of 1848, where a
mt res(t:  usage had been established, by which interest was paid upon

a wagering contract (opium sale), the Court should allow 
interest on the principle sum recovered in an action.11 But 
neither by the English nor by the, Hindu law, (unless there 
be a mercantile usage) can interest be imported into a 
contract which contains no stipulation to that effect. Thus 
in an action for a contract known as tejee-mmiee ckitlees,
(opium wager contracts,) before the passing of the Act 
XXI of 1848, which prohibited such gambling contracts, 
the plaintiff claimed interest on the sum recovered. But 
the Privy Council hold that as there was no stipulation 
as to interest in the contract or satisfactory evidence of 
mercantile usage a t Calcutta to import interest into the 
contract, the interest claimed could not be allowed.4 

Tuticorin According to mercantile usage in the cotton trade in
usage: cotton q’uticorin, where a dealer delivers cotton to the owner of a 

trade. ’ .
cotton-press, not in pursuance of any special contract, the
property in the cotton vests in the owner of the cotton*
press, who is bound to give the merchant in exchange of
cotton of like quantity and quality. Such a transaction is
not a sale but an agreement for exchange ; and therefore'

204 (1800), cf. s.sj-70, 71, 137 N eg. cfin-nd 7 Moo. I. A. 203 (1859).
Ins. Act. of 1881. 1 Jnggmnokan (Hume r. Kaisree-

1 Am ritram  v. Damothtr Du-t. ehand 9 Moo. 1 A 256 (1802) : S O.
An unreportecl cast referred to in 2 1 Sevostre 629 and 7 Sevestve 629.
Hyde 259 p. 261, Bee also Sahajmm  v. Ohaeettm

* jSlumhtmm nth d im e  v. Jaddou- D im  I Tay and Bell 230 (1850).
naiith Cluitterjee, 2 Hyde. 259 tfeohebda* v. RamlaU 1 Tay and
(1861) s.ti. 1 Goryton 88. Bell 253 note. (1850),

3 J iig g im id u tn  (H um  v. M a n ic lt-

fQfj <SL
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when the cotton thus delivered is accidentally destroyed 
by lire, the loss falls on the owner of the press.1

A person entered into a contract to deliver certain Cotton sv tta  
quantities of cotton, and, having1 failed, sought to have in l!onl,)â ' 
the price of the amount not delivered fixed at the 
ordinary market rate. I t  was found, however, that the 
transaction, though purporting to be an ordinary contract 
was in reality of the nature of speculations on the rise and 
fall of the cotton market and dealt with goods which had 
no real existence in the market; also, that in such transac­
tions it was customary for the prices to he settled by a 
skilled committee of merchants engaged in similar trans­
actions. In this ease the committee settled a higher rate 
than that actually prevailed in the market. The Court 
held that in the absence of proof of fraud either in the 
inception or in the proceedings of the committee, the 
decision of the committee is binding on the parties.
In older to take part in such speculations in cotton in 
Bombay, a Bombay merchant is required to employ, 
as his agent, one of the Ichamgaon shroffs in whose hands, 
the dealings are and to submit to the conditions governing 
the trade such as it was.2

A badnee contract in Furruekabad is a mere wager on lla d n e e  con- 
the market price goods in a certain date at a certain place. tract 
No actual interchange of cash and goods is contemplated 
in it. Such being its nature, it is illegal and cannot be 
enforced at law.8

Hie 'usage of Mangrole ’’ appears to have originated in Usage of 
the necessities of the petty commerce carried on for ages in Mangrole : 
the Indian sea, bv means .of small open-decked vessels iW aLe. 
in which the venturers were both so numerous and

V o lh ir t  J im  v. VeUireht. P. B. 1866 ; Chanda,t .v, A ju d h ia h  
Kada it, 11 Ma.l 459(1888). l  e rs luu l 8. I). N. W. P. R, Maicli
. ' P n to n j i  iM a n g r r j i  r. The 1861 • Ild m ha ra h  v. M i m  No.

J irm  o f Jm sm g d a t IT m m ra j  8 101 P. R 18C8 • J fym q i L a i  y.
0. W.JT. 57 (1*. c.) [PJ.03]. Ajutlia Berthed 31 July 1874.

* K rish na  v. L tu shm k  No. 1 1
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individually of so small an amount, that either commerce 
would have been checked by the absence of insurance or some 
inexpensive mode must have been adopted by common con­
sent of insurers and under-writers, by which insured losses 
could be recovered from the latter. The Indian merchants 
a t each port of resort appear to have constituted, themselves 
and to have been received by each other, as agents, for 
the purpose of looking after their respective interests in 
sea-risks, whether as shippers or as under-writers. The 
mutual interest of those merchants to act with good faith 
towards each other, and the exigencies of commerce 
reasonably led to such a confidence being placed in the In­
tegrity of all acts under their personal cognizance and 
control, as to allow of their certificate being to that extent 
received as binding upon both under- Writers and insurers.
Those acts appear to be the statement of the goods saved 
and bought into harbour, the undamaged value at the port 
of distress of the goods appearing on the manifest the 
bond Jules of the sale and amount of proceeds of the sea- 
damaged goods and the calculation of percentage loss, but 
the reason of the usage does not require that it should be 
carried any further.1

In the case of a policy of insurance expressed to be 
“ according to the usage of Mangrole ” the certificate of 
the mah aj am at the port of distress or sale, if accompanied 
by the manifest of the shipment and the account sales is 
regarded as sufficient evidence of an average loss and of 
account of such loss, though the under-writer may answer 
a claim supported on such evidence by showing fraud en 
the part of the shippers, the master of the vessel or the 
viahajans. If the under-writer cannot establish a case of 
actual fraud, he will be bound to pay an average loss 
according to the certificate of the mahajans, supported by 
the ship’s manifest and account-sales at the port of distress.

1 Hansordas IBhoghaly.Kesrismg 229 p. 231(1863),
Xohtnlal 1 Bora. H, C. It. 0. C. J,

®  <SL
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Where usage allege*! was that the mahajarix certificate is 
deemed to be conclusive evidence against the under-writer 
without the production of manifest and account sales, and 
that upon proof of the certificate alone and of the policy 
the owner is entitled to recover his average loss, the Court 
declined to give effect to it, being an unreasonable usage.'

The defendants, carriers between Hongkong and Insufficiency 

Bombay, by a condition annexed to their bill of lading, bufoflaffing 
stipulated that they should not be responsible for damages 
to goods arising from insufficiency of package. The 
plaintiff shipped certain goods in the defendant’s steamer 
in packages which, though in fact insufficient, were packages 
of the kind ordinarily used for the conveyance of such 
goods from Hongkong to Bombay. On their being landed 
in Bombay it was found that packages were more or less 
broken, and that the contents were in some instances in­
jured, and had to a small extent escaped from the packages.
In an action brought to recover damages in respect of 
such injury it was held that evidence of mercantile usage 
or custom would be admissible to show that the words 
insufficiency o f package should not be taken in their ordi­
nary sense, but as meaning insufficient according to a 
special custom of the China trade.*

In another case8 where a condition annexed to defend 
an t’s bill of lading was that they should not be respon­
sible for “ leakage or breakage or other consequences aris­
ing from the insufficiency of the address or package,’’ 
and where packages shipped were proved to be insufficient, 
it was held that under a bill of lading in the above form, 
the onns of proving that the packages were insufficient and 
that the injury which they had sustained was the conse­
quence of such insufficiency lay upon the defendants, but 
when the result of the evidence on both sides was to leave

1 J la m n rd a t v. KexrMug 1 Bom. O.C.J. 169 p. 179 (1867).
H. 0. R. 0  C. .T. 229 (1863). * P. A 0. S. X. Co. v. Somoji

* IK A 0. iS. U\. Co. v, ]Ua)uhji \ i-ihmm 6  Bom, H, 0 , R. O, 0. J.
■ isumutji Pu/lxlia, t Bom. H.O.B, 113(1868). 
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it in doubt whether the injury was caused by negligence, 
or was the consequence of the insufficiency of the packages, 
the plaintiff was not entitled to recover damages.

ex am in in g  . Ia  order J°- fuul whetber the average of- a whole con- 
jute bales sign men t of jute is below the guaranteed standard of
attaining 9«a% > ifc is sufficient if only a small sample taken from
damages, ° different portions of the bulk examined to form a

judgment as to what the bulk is. I t  is not usual to 
examine the whole consignment for that purpose.1 In 
a suit for damages for breach of warranty as to the 
quality of jute supplied, the method of ascertaining 
damages is established and recognized in the trade. The 
buyer is entitled to two annas per mauml for a deficiency 
of 5 per cent, of “hessian warp." (In the case of Boiao- 
gomoff v. Nahapiet 6 annas per mannd were allowed,) And 

'  it is not necessary for the buyer to show how he has dealt
with the jute delivered to him, and whether he has suffered 
any and what loss by reason of the jute being not up to 
the warranted standard,*

C om m on The custom of common carriers, which is a “ custom of
camera, trade" within the meaning of section I  of the Indian Con­

tract Act,8 is not affected by its provisions. The Contract 
Act is not intended to invalidate all customs or usages which 
are not in accordance with the general rules which it 
enacts, or to prevent private persons from entering into 
contracts which are inconsistent with those rules.*

Trade name. Where a custom for sous to carry on business with the
name of their father prefixed to their own, to distinguish 
their own name from other similar names in the country, 
is set up, it must be strictly proved.®

' J. Boim/omoff v. Nahapiet ‘  Mmthora Kant Shaw v. /, G. 
Jnte (h. 29 Cal. 823 (1902) s. o. 6 S. N. Co 10 Cal. 166 p. 185 
C. W. N.495, (1883).

* Ibid. » Musrulall v. Mamnarain, 1
• Act IX  of 18 72, Cory ton, S3 (1881).
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I t  is a general rule, that it* a person sells goods, suppos- General rule, 
ing, at the time of the contract, that he is dealing with a 
principal, but afterwards discovers that the person with 
whom he has been dealing is not the principal in the 
transaction, but agent for a third person, though he may 
in the meantime have debited the agent with it, he may 
afterwards recover the amount from the real principal, 
subject however, to this qualification viz., that the state of 
the account between tire principal and the agent is not 
altered to the prejudice of the principal. On the other 
hand, if at tlic time of the sale the seller knows, not only 
that the person who is nominally dealing with him is not 
principal but agent, and also knows who the principal 
really is, and, notwithstanding all that knowledge, chooses 
to make the agent his debtor dealing with him and him 
alone, then the seller cannot afterwards, on the failure of 
the agent, turn round and charge the principal, having 
once made his election at the time when he had the power 
of choosing between the one and the other, There may be 
another cast;, and that is, where a British merchant is 
buying for a foreigner. According to the universal under­
standing of merchants and of all persons in trade, the 
credit is there considered to be given to the British buyer 
and not to the foreigner.1 There is no particular custom 
or usage in Calcutta, qualifying the mercantile law of 
England as between principal and factor.*

s Thomson v. Jjucenport 9 B and 173 p. 175 (1870).
C 78 at 80 (1829, ; 8 0 . Smith’s * Murtttnjoy (huelmrbutty v, 
h. (.!. (HtU Edn.) Vo!. It. 379 p. Cveltrciu'. 10 Moo, 1. A, 229 p, 212
383 ; Price, v. Walker L. 11. 5 Ex, (1805).

■ ■ ■'
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Nyaiiuggtu' There is a custom at Nyaauggur, ( under the Judicial
Commissioner of Ajrnere), according to which a merchant 
corning from any other district is only allowed to trade in 
the name and upon that credit of a Nyanuggur firm. The 
actual dealings are effected by the stranger himself or by 
his broker, but in each transaction the name of a Nya- 
miggur merchant is given and his name is entered as the 
principal in the transaction. Credit is given to him and 
the final settlement of the transaction is effected with him.
He is known as the arath or agent. At the conclusion of 
such transaction a memorandum of it is sent to the araih 
by the person who makes use of his credit. The memo­
randum is known by the term “ patiri.” If in respect of 
any transaction the stranger does not deliver “ panri’’ to the 
arath or agent, the araih is still responsible for payment 
to any vendor or third party and the arath can sue the 
stranger who used his name for the recovery of any amount 
paid by him to the vendor.1

Agent autho- An agent, who is authorized to collect ktotdis, and who
f-T / 1° T’1" a^ ei' acceptance by the drawee gives credit to his principal

for the amount, is, by the usage of the shroffs, entitled, on 
the hnmli being dishonoured by the drawee, to treat himself 
as a  holder for value.®

An agent at an auction sale made a hid for certain/v tvv (l t l t( o
bidding by goods, which was not accepted at the time by the auc­

tioneer, but was referred to the owners of the goods for 
approval and sanction, the agent agreeing to such 
reference. The conditions of sale contained no clause 
providing for such procedure. The auctioneers before 
receiving any intimation from the owners of the goods 
received a letter from the principals of the agent bidding 
at the sale, repudiating the contracts on the ground that 
the agent liad no authority to hid for the goods on their

1 Sumun Mull v. Chug a Lull 6 2 Muh'hund Juharhnal v,
L A , 238 1». 212 (1879): s. 0. 5 Sugunolumd Shir due 1 bom. 23 
Cal. 121: 1 Shame (Notes) 28. (1875).

Xvo** ' 6°1^X
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behalf. In a suit by the auctioneers for recovering the 
loss on re-sale oi: the goods, they set up a usage of trade, 
whereby it was alleged that the bidder at such a sale was 
not at liberty to withdraw his bid until a reasonable time 
had been allowed for the auctioneers to refer the bid to the 
owner of the goods. The only evidence given on the 
point was that of an assistant of the plaintiff’s firm who 
said that “ such an agreement had never been repudiated/'’
The Court held that the conditions of sale containing no 
clause to the effect of the usage claimed, and there being 
no sufficient evidence that the usage was so universal as to 
become part of the contract by operation of law, there was 
no contract between the parties, and therefore no suit 
would lie.1

The relation of a banian to his employers varies much Banians. 

according to the particular agreement between them, and 
the practice of the particular house of business. His 
functions are not always those of a factor, and even where 
some of his functions are of that nature, t here are so 
many differences between the character of a banian and 
the character of a factor that it would he neither safe nor 
logical to assert that the rights, and, particularly, the right 
of lien of a banian, must be eo-extensive, with that of a 
factor. Upon goods consigned to merchants here by foreign 
principals, the banian can acquire no lien, beyond his 
employer’s interest in those goods, except in a transaction 
which falls strictly within the protection of the Factor’s 
Act. To hold otherwise would he to hold that usage could 
give a lien on tire principal's goods, for the general balance 
due to the banian from the factors, whatever might be 
the state of their account with those principals; that there 
may be, by operation of law, a lien more extensive than 
any which the law would permit the parties to give by 
express contract/ When purchases are made by a banian

1 Muekensk Lyall $  Co. v, * Shibchamlcr Afultwk r, Big- 
Chimroo Sing 10 Cal, 702 (1889), ekoff 1 Boiil 311 p, 350 (1858).
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on the general account of a European firm, credit, according 
to general custom, is understood to be given to him, 
unless there is an express contract by or on behalf of the 
European firm, to be responsible for the price.1 There is 
by no means that uniformity in the relations of banians 
with their employers in Calcutta which would justify the 
Court in assuming that such relations are regulated hy 
known usages of trade.* A banian often, if not generally, 
advances money to the firm in which he is employed ; lie 
gives security. If he sells the goods of the firm he is a 
sort of del credere agent, guaranteeing the payment of the 
price by the bazar dealers or other purchasers to his prin­
cipal, and as to purchases he is the direct purchaser in the 
bazar. “ The convenience of all parties has led to a custom 
of trade, by which credit is given to such persons making 
small purchases for their masters in the ordinary, well- 
understood course of their employment and business. But, 
if they were employed to make large purchases of 
merchandize, or to enter into contracts not within the usual 
scope of the authority of persons of such character I know 
of no custom of trade in the bazar which would justify 
the court in applying any other than the ordinary rules 
of law to the case.11'1

Bill-broker- In  Moran v. Ashburncr* M & Co. who were known to
act sometimes as brokers and also to have other functions, 
bought a hill of A & Co. as declared agents, enirusted 
with the funds of a principal in England. They claimed 
brokerage on the purchase of the bill of exchange, which

« ". "
' Palltjram v. William Paterson * Grant, v. Jttggobuntio Shaw '2 \ ‘

2 Boul 203 (1859); Grant v. Jagg- Hyde 301 p 309 per Norman C. J. \ V
bonndo Shaw 2  Hyde 301 (1803); (1863) ; See also Pattyram. v. Wil-
Sheikh Fgkntla v. Ramhamal limn Paterson .2 flout. 203 (1859),
Mitter 2B.L 11. 0 ,0 . 7 (1808) GobindrhaniterSnhi v. liycin 2 Boul.

’  Gobi ndeh under Seinv.Hyan 2 8  p. 11 (1859) ; on appeal 15  Moo. .
Boul., 8  (1859) ; on appeal tS Moo. I. A, 230 (1861); Sheikh Faisnlla v. ‘
l.A , 230 (1861) ; Ganger r. Abbey Uamhamal Mitter2 B .L .lt, 7 (1868). '
Ch under 2 Boul 22 (1859). * 1 Boul, 180 (1858)
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was for several thousands of pounds. I t  was hold that on 
such a transaction, if a brokerage can be claimable against 
the seller of the bill, it should he made the subject of a 
distinct stipulation between the parties I t  should be noted 
that iu this case it was found that M & Co. were general 
and produce brokers, arid that they had acted as bill-brokers 
in transaction connected with sales of produce and in 
remitting funds in their hands. Their claim to bill-broker­
age in certain cases, similar to the present had been ac­
knowledged by banks and mercantile houses and had 
never before been denied. The payment of such broker­
age was acknowledged as customary in Calcutta by many 
merchants, some of whom justified it  as rightly payable in 
respect of the known character of the plaintiffs as brokers 
and others of whom based it on special custom and others 
on anomalous circumstances arising out of the combination 
of agency and brokerage business in certain firms in 
Calcutta. A majority of merchants deemed this case a 
fit one for the chum of brokerage. But there was no 
evidence of established universal custom even in Calcutta; 
on the contrary, the right claimed by the plaintiff was 
denied by merchants of experience. The Court said ; , fI t  
appeavs to us that if, on any such transaction, brokerage 
can be claimable against the seller of the hills, it.should be 
made the subject of a distinct stipulation, and of a clear 
understanding between the parties. To hold otherwise 

, would be to force upon him as brokers persons whom he 
never intended to recognize in that capacity, whose offices 
he never means to use in the transaction, and with whom 
he dealt, a t arms length, as the principal settling the price 
of tire bills and thus to raise a liability which by no 
contract, express or implied, he undertook. The general 
principles, which define the character, regulate the functions 
and determine the rights of brokers, seem to be clearly 
against the claim. Nor can wo bold that any exception 
founded on special or local custom or otherwise has been 
established.'”
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Stock A person who employs a broker on the stock exchange
brol-oi-ge impliedly gives him authority to act in accordance with' 

the rules there established, though such principal may 
himself be ignorant of the rules.1 The meaning of this 
rule is that in such eases the client agrees with his broker 
that the dealings between them are to be carried on under 
the rules of the stock exchange so far as they are appli­
cable to outsiders and not under the rules that are appli­
cable only to the domestic forum of the stock exchange."
There is no established usage under which the client of a 
broker on the stock exchange who has become a defaulter, 
and whose transactions have been closed at prices fixed by 

‘ the Official Assignee, can claim the right to close at the
price so fixed a transaction entered into for him by the 
broker with another member of the stock exchange;*

It is a familiar rule that a principal, who employs an 
agent to purchase goods for him in a particular market is 
to be taken to be cognizant of, and is bound by, the rules 
which regulate dealings therein; and the agent is entitled 
to be indemnified by his principal for all he does in accord­
ance with those rules. Thus where a broker entered into 
a contract for a customer, whieli was not completed by 
transfer before the presentation of a petition for winding 
up the company, and who was according to the rules and 
regulations of the stock exchange was compelled to pay 
the price of the shares to the person from whom he bought, 
it was held that the broker was entitled to recover back - 
from his principal the money so paid.4 

PMta Adat Up-country constituents, being unacquainted with
its n?oi<iefts Bombay shroffs and merchants, do not deal with them,

' but deal with well-known Bombay firms, who, on that

1 Sutton v, Tatha-ni, 10 A. k K. V. P. 228 |>. 239 (1887); Tiinjhy 
27 (1839). v. Wilkins, 18 tu 3. C. P. 273

* Leritt v, Ilnmbhl, 2 K, B. 53 11849); Setth Samvr Mvll v.
(1991). rhotja Lull, 5 Cal. 421 (1879) : S.C.

* Tbid; r> r. a . 238,
■* WMtfkeinl r, IzihI, L, R, 2

v  ___
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account., are known as pukka adatias. The following arc 
the incidents of the pakka adat system :—

(i) A pakka adatia can allocate any upcoentry constitu­
ent’s order to himself without the knowledge, con­
sent, or permission of the constituent. This may be 
called the right of allocation in the first instance.

(ii) A pakka adalia receives an order to buy or . sell.
Accordingly, he enters into a contract with a 
Bombay merchant. Subsequently, but before 
the due date, the pakka adatia enters into a 
cross contract with the same merchant on his 
own (the pakka adatia s) account, and either 
squares the original contract or keeps the two 
contracts open till due date. He is entitled 
to do that and yet keep the order of the first 
constituent open .till the due date so as to hold 
the said constituent bound on that date to 
deliver or take delivery as the case may be.

(iii) In such cases, instead of entering into the cross- 
contract on his own . account, the pakka adatia 
can enter into it on behalf, of another constituent.
The same result follows.‘

When a pakka adatia receives a second order from ins 
constituent to enter into a cross-contract and cover his 
first order against due date, the.pakka adatia is not bound 
to carry out the second order in case owing to loss of credit 
he is unable to do so and all that he is bound to do is to 
inform the constituent accordingly so as to enable the 
latter to put through his order through some other pakka 
adatia.a In a subsequent case where there was no sugges­
tion of the usage of pakka adat in the pleadings or the issues, 
nor was there any evidence to prove it, the Court observed 

' that the view expressed in Kanji Derji v. Bhngwandas 
Narotanulaid had no application, as the usage proved therein

1 Kanji Dt-rji v. Bhng-ntmlt*, footnote.
Ntmtamla* 7 Bom. ti. R. 57 p. 65 8 Ibid 71.
(1901); See also 20 Bom. 291 p. 293 3 7 Bom. L. ft. 37.

7 0
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involved a material departure from the ordinary relations v 
between a principal and his agent, and the learned Judge’s 
view was based on evidence as adduced before him for the 
purpose of that ease. But “ obviously the finding in that 
case cannot be claimed as establishing a usage of which 
we ought in this suit to take judicial notice/”

A pukka adatia has no authority to pledge the credit 
of his up-country constituent to the Bombay merchant; and 
no contractual privity is established between the up-country 
constituent and the Bombay merchant. The up-country 
constituent has no indefeasible right to the contract (if any) 
made by the pakka adatia on receipt of the order, but the 

* pakka adatia may enter into cross-contracts with the Bombay
merchant either on his account or on account of another con­
stituent and thereby for practical purposes cancel the same.
The pakka adatia is under no obligation to substitute a 
fresh contract to meet the order of his first constituent.® 

r CrcSMOT<* According to the custom of trade in Bombay, when a 
merchant requests or authorities a firm, to order and to 
buy and send goods to him from Europe a t a fixed price 
net, free godown including duty, or free Bombay Harbour, 
and no rate of remuneration is specifically mentioned, the 
firm is not bound to account for the price a t which the 
goods were sold to the firm by the manufacturer. I t  does 
not make any difference that the firm recei ves commission 
or trade discount from the manufacturer, either with or 
without the knowledge of the merchant/

A custom which allows a broker to deviate from his 
instructions is unreasonable since it would deprive a prin­
cipal of all security and leave him at the mercy of his 
agent, and the Courts of law will not enforce i t ,4 When a

1 Gtiintlnlnl Suklal v. Sidhmth- 7 Born. L. K. 57. 
ru i Sottjunrtti 2 !) Bom. 291 p 290 * Paid Boiur r , Chotalal Javur-
(1005). that 30 Bom. 17 p, 23(1901).

3 Bhugwamlas jYarntam4a* v. 4 .1 rlajm JVtujai v. Mint,
Aa/yi, 30 Bom. 295 (1905), oil Kexharji 8 Bom, H.O.ll, (A.0..J.)
appeal from .judgment reported iu 19 ( 1 8 7 1 ).
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custom is inconsistent with the terms of a written agree­
ment, evidence of such custom is inadmissible.1 To be 
admissible in evidence a custom must not be inconsistent 
with the provisions of the Indian Contract Act.2

When merchants enter into contracts which arc evict- Bought and 

cneed by bought and sold notes, it is customary, at soM n"h ’
Calcutta, to deliver bought note to the buyer and the sold 
note to the seller. It may he true, that merchants dealing 
inter se are not bound by any customary mode of contract­
ing, and that they may adopt another and a different mode 
of contracting, if they think tit ; but the presumption is 
strongly in favour of the custom, and any alleged deviation 
therefrom must be strictly proved.8 In a recent case, the 
Privy Council has practically held in conformity with the 
more recent English case-law on the subject, that bought 
and sold notes do not constitute a contract of sale but are 
mere evidence which may be looked to for the purpose of 
ascertaining whether there was a contract and what the 
terms of the contract were.*

There is no local custom of merchants in Calcutta Agent's 
justifying a charge of commission by an agent for a sale C(,mmibMon' 
unless lie actually effects the sale.5 The custom of corn- 
factors in England is to sell under a del credere commission 
and when so selling not to mention the purchaser.8

' Pike v. On/jU'tj 18 Q.B.D. 708 £ 1901], See Woodrofle's Evidence
(1887) ; Parrow v, Dtjdr-r 18 (ilh  Edit.) p. 468 notes on s. 91
Q.BJ) 635 (188.1) ; Smith, v . Evidence Act. Article in C. W. N.
Ludha G foe hi Dtimd-ir 17 Bom Vol. V I11 notes p. ccxxx.
129 (1892); Vol kart- v. Vottivella * fhtrga • Prasad Surelta- v.
11 Mud. 495 (1888). Jihyaa Lai LoMa 31 I. A . 122

* Muilhah Chvndc r Pammanieh (1901): 8 . C. 31 Cal. 614 : «. 0 8  O.W,
v, Raj Coonuir Dunn 14 B . t  B. 76 N. 489. See also Tamtaco v. Skinner 
(1874). 2 Ind. Jur, N. S. 221 (1867),

8 &ww v. Mem fry  3 Moo. I.A. Machhmon v. Shfbehmuler Seal 
4 48 pp. 4(52, 463, (1846). This case Bourkc 351 (4865).
has not been followed by the Privy * Mo veil v. Cockerell 1 Fulton 
Council in recent cases, Sec 209 (1835),
Durga Prasad Siireka v. lihajari, * Ifastie v. Couturier 9 Fix, 102 
Lai LohU 8 O. W . ST. 489 (r . C.) (1853).

[ / > V -----< V \
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ILLEG A L AND IMMORAL CUSTOMS,

Customs which are illegal immoral or contrary to public 
policy will neither bo enforced nor sanctioned. Mann 
says :— “ A king who knows the revealed Jaw must inquire 
into the particular laws of classes, the laws or usages of 
districts, the customs of traders and the rules of certain 
families, and establish their peculiar laws, if they be not 
repugnant to the law of God.’ 1̂ So Courts of Justice 
have invariably set their face against customs which aie 
contrary to law, morality, reason or public policy. We 
propose to note here some of these customs.

A woman The custom of the Talapda hole caste that a woman
marrying should be permitted to leave the husband to whom she lias 
life-time of been first married, and to contract a second marriage
in n / 1̂  'mS known as naira with another man in his life-time 

and without his consent, is hold to be an illegal 
custom, being entirely opposed to the spirit of the Hindu 
law, as no woman can marry during the life time of her 
husband.1 2 This decision was cited in another case where 
the accused was charged with adultery and pleaded a naira 
marriage in accordance with the custom of his caste, hut 
was convicted of adultery. On appeal, however, Couch 
C. J., set aside the conviction.3

Both the cases were criminal. The High Court in 
remitting the first case directed to the Sessions Judge 
to take evidence in reference to certain questions trained 
by their Lordships and then to return his findings on 

■ them to the High Court. The Sessions Judge found upon 
evidence of the heads of the Talapda caste that such

1 Mann V III. 8 . 41 ; Ordinances 124 (18(54).
of Mann, Govt, fhibhp p. *9 L  * *r> Bom. II, C . li. (c. v.) IT

2 Heft v. Karmn Gnja ; lieu/ , v. (1808;.
Jl/ii Jlupa 2  Bom. II. C. R.
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custom as pleaded by the accused did exist among the 
caste. That is to say, in the Talapda caste a woman can 
leave her first husband and contract a second marriage 
with another man in the life-time of her first husband and 
without his consent. The permission of the caste is not 
necessary as a preliminary to such a contract of second 
marriage. The permission is sometimes given or withheld 
subsequently to the contract i. e., on the complaint of the 
first husband. B ut if she restores to him any property she 
m ight have acquired by her first marriage, she does not 
lose her position in the caste. The learned Judges, however, 
were of opinion tha t such caste-custom, even if proved to 
exist, was invalid as “ being entirely opposed to the spirit 
of the Hindu law.’-’

Apart from law, such custom is certainly • reprehensible 
on social as well as moral grounds. I f  it is allowed, then 
the doctrine of polyandry, which is abhorrent to nearly every 
religious system, will be admitted to prevail among the 
Hindus. The Talapda caste, though occuping an inferior 
position in the gradation of castes, are certainly Hindus.
The matrimonial bond will have no force a t alL if it is' held 
that a wife would be at .liberty a t ’any momenttO leave her 
husband and without any formalities whatever. <l The 
intercourse of the sexes, even among the lowest caste in 
which such a state of society is allowed, will’ reduce its 
members to the level of the beasts. Therefore on grounds of 
social purity and public morality such customs must be dis­
continued and vetoed by the Courts of law/'

In  the second ease where the conviction of the accused 
for adultery was set aside by Conch C. J.,,on appeal, the 
woman was given an option by a civil court decree either 
to'go back to her first husband or to pay him money as 
damages'. She did not return to her first husband but paid 
him the money. Then she married the accused. The H igh 
Court said that, under the circumstances, it could not be 
bold tha t the accused and the woman did not believe that 
the latter was at liberty to marry, she having paid damages
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to her first husband in pursuance of the civil court decree. 
Therefore, the setting aside of the conviction in this ease 
had nothing to do with the approval or disapproval of the 
custom of naira marriage. The point; however, was settled 
in a subsequent ease which was a suit for restitution of 
conjugal right; and where the defendant pleaded a naira 
marriage, caste custom; and payment of money. The Court, 
held that, even if the custom was proved, it was an immoral 
custom. 1 In another case the Bombay High Court laid 
down that Courts of law would not recognize the authority 
of a caste to declare a marriage void or to give permission 
to a woman to re-marry. Bondjide belief that the consent 
of the caste made the second marriage valid does not consti­
tute a defence to a charge of bigamy.* But the Madras 
High Court in a recent ease has held that there is nothing 
immoral in a caste-custom by which divorce and re-marriage 
are permissible on mutual agreement; one party paying the 
other the expenses of the latter’s original marriage, known 
as parisamd

Marriage According to Manu the best form of marriage is that
a c t S t a "  which the father makes a (jift of his “ daughterclothed 
afainst* in- auc  ̂ bedecked" to a suitable man. The learned sage said 
policy. 1 that it was sinful for any father to receive gratuity, however 

small, for giving his daughter in marriage.4 Yet, the 
practice of taking a price of the bride by her parents 
was at one time very common. The asnra form of 
marriage, which is still prevalent in some parts of India 
is nothing short of a sale of the bride.8 For, in this form 
of marriage “ the bridegroom having given as much 
wealth as he can afford to the father and paternal kinsmen 
and the damsel herself, takes her voluntarily as his bride."
This form of marriage, as the name implies, obtainted 
among the asitras or the aboriginal tribes in India. The

1 l/ji v. Hathi Lain. 7 Rom. * imtlta rail'll gam Chi-tti r. Sub-
H. li. (A C ) 133 (1370), turn ( l o r n  17 Mail, 479 (1894).

* l i f t )  v. Stun bhn Hug fin  1 Bom. * Vide Mann i ’otk 1.11, 2-54.
317 (187i>). 5 Vide Manu 111. p, 31.
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practice of buying' a wife by money oi by service rendered 
to the future father-in-law still exists among the Kukis of 
Oachar,1 the Lapchas of Darjeeling j® among the Santals* 
and other non-Aryans.4

The origin of the custom of paying to the father some 
value, either by money or by service rendered, for the band 
of his daughter may be traced to the natural justice of 
making good to the father for the loss of services of Ids 
daughter. For, we cannot forget that in the early clays 
of our society, every member of a family, whether a man 
or a woman, a boy or a girl, was of immense service and 
value to the family.5

The system of taking pon, pain  or hooiula seems to 
have been based on the quid proqnid principle I t  is a 
sort of pecuniary consideration made to the bride's father 
to have his consent to the marriage of his daughter with 
the bridegroom. Many a marriage contract has been 
made on the basis of such money consideration and any 
breach of terms has often been fruitful source of litigation 
between the contracting parties. There is a body of deci­
sions bearing upon the subject. As we are concerned to 
ascertain under what, circumstances such pon or pecuniary 
consideration will offend public policy or morality and when 
not, we cannot but examine all of them. But our task 
has been simplified by a recent decision of the Calcutta 
High Court where one of the learned Judges, after very 
carefully considering and reviewing all these authorities, 
lias deduced the following rules*:—

(t) An agreement to remunerate or reward a third 
person in consideration of negotiating a marriage is con­
trary to public policy and cannot be enforced.7

1 ( 1 )  S. A, 15. V o l II p. 38(», 5 Vide Spencer’s Sociology p, 055 ;
* S. A.B, Vol. X. p,-31. Mayue’s, Early History of Institu-
4 S. A . B . Vol, X IV , p. p. 315, Lions p. 321.

310. “ 13 ah hi Dan v. Sadu Dun 1
* S, A. B. Vol. 1 /  p. 320 and 0, L. J. 261 p. 260 (10051,

32S, 7 Y atthyanathnm  v, G a m a ra fu
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(2) An agreement to pay money to the parents or 
guardian of a bride or bridegroom, in consideration of 
their consenting to the betrothal, is not necessarily immoral 
or opposed to public policy. Where the parents of the 
bride are not seeking her welfare, but give her to a  husband 
otherwise ineligible, in consideration of a benefit secured to 
themselves, the agreement by which such benefit is secured 
is opposed to public policy, and ought hot to he enforced.1

(3) Where an agreement to pay money to the parents 
or guardian of a bride or bridegroom, in consideration of 
their consenting to the betrothal, is under the circumstances 
of the ease neither immoral nor opposed to public policy, 
it will be enforced, and damages also will be awarded for 
breach of i t .4

(4) A suit wilt lie to recover the value of ornaments 
or presents given to an intended bride or bridegroom in 
the event of the marriage contract being broken.8

(5) Although a Court may not enforce an agreement 
to pay money to the parents or guardian of an intended 
bride or bridegroom on the ground that the agreement 
is opposed to the public policy, yet a suit is maintainable 
for the recovery of any sum actually paid, pursuant to the 
agreement, if the contract is broken and the marriaoeO
does not take place.4

17 S a il, 9 (1893): Pitambnr It.tit.ansi Lundas 7 Bom. II. C. K, O.C.J. 122 
v. Jagjihan flawraj. 13 Bom, 131 (1870): Mulji Thaeheftnj v, Gomti
note (1881); Phtlari v. VaUabda* 11 Bom, 412 (1887); Laihm. Matter 
PraQji f .3 Bora. 126(1888). Pome v . NoUn Molmn Singh 2,0

' Yisrumthau v, Sam bust km  W. R. 32 (1873).
13 Mad. 83 (1889); Jlaldtv Sakai KUmed Kilta v. iSogoida* Karo- 
v. .himan Kumoar 23 All. 4%  t a w f e  7 Bom. H. C, 11, O C J. 122 
(1901); Dhoti das M m r  v . Ful- (WO)-, Bamlhat v. Timmayya 10  

‘ hand Chaggan 22 Bom. 608(1897). Bom. 673 (1892).
See also Banerjee on Marriage and * Jnggrssvr Ckahcrbat! v.Panrii- 
Stridkun p. 78 ; Norton’s Leading ramie Chahevbati 1 ! W . R. 154
rases on Hindu Law, Vol. 1. p. 5; (1870) : 9 . o. 5. B, X,.R. 895 ; Ilam*
Steelet on Hindu c a s t e s 129. ehand San v. AditUo 8eu 10 Cji|.

4 Cmed Kiha v. Xiujinthu Mam- 1054 (1884).

__
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(6) If one of the contracting parties alleges that the 
agreement is opposed to public policy, it is for him to set 
out and prove those special circumstances which wilt 
invalidate the contract.1

In 1Jonibay pain is regarded as a kind of rudimentary Purchase of 
marriage settlement. I t  is a present of money to the bride malum i#0* 

herself. Hence the giving of pain is not considered as 
contrary to public policy.® In the Punjab the purchase of 
a bride where she is not regarded as a slave, and the practice 
of making payments to the parents on marriage, have been 
established by usage of the community, and are not malum 
in se; and although according to the law of the land a suit 
between the bridegroom and the father of the bride would 
not lie, there is nothing to prevent a third party from 
recovering in a law suit money advanced by him to the 
bridegroom for the purpose.5

Where a public officer enters into a contract which is P u b lic  po licy , 

unenforceable as being opposed to public policy, persons 
deriving title through him are in no better position than 
himself. So where a public officer makes a ben ami purchase 
of some land which he is prohibited to do, his represen ta* 
tives will be debarred from claiming the benefit of such 
purchase/ A contract entered into by Hindus living in 
Assam by which it was agreed that upon happening of a 
certain event, a marriage was to become null and void, was 
held as contrary to public policy.5

An assignment by the mailers or managers of a pagoda Assignment 
of the nntna rights or right of management thereof is °! t,lc rig,lt 
beyond the legal competence of the mailers both under men t of a 
the common law of India and the usage of the foundation. 1>agotla'
The assignment being of a trusteeship for the pecuniary

’ Vimmathan Samimthan IS 1807.
Mad, 83 (1889), * Shco A’anciu T ,  Mata Praxatl

* JaiUmudas Gopaldas v.lfar- 27 All. 73 (1901).
Musmdas JMloehmda* 2 Bom. » • S'daram v. Maud. Aheeree
1 1876). Heemknce 11 B, L. It. 120 (1873)

8 Shall Gaol v, Ihmm 8 8  P. If.

71
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advantage of the trustee could not, be validated by any 
proof of -custom.1 Similarly the sale of a religious office to 
a person not in the line of heirs, though otherwise qualified 
for the performance of the duties of the office, is illegal.*
So also a transfer of -the. office of pnjari, which is hereditary 
in the family, by one undivided brother to another cannot 
beheld to be valid.8 A priestly office with emolument 
attached to it is inalienable and would be contrary to 
public policy to allow offices like this to be transferred 
either by private sale or by sale in execution of a decree.'1 
The right of an archnka (priest) to perform the duties 
of his office and to receive emoluments attached to the 
performance of those duties being intimately connected 
with and essential to the religious worship is not legally 
the subject of sale.6

Prenuptial In the case of Mon Mohini Jomadai alias Mo/iini Deli
Xdsbanch *T v< Basania Kumar Singh q* the .question was whether a 

Hindu wife can refuse to go and live with her 
husband a t his own house, relying upon certain agreement 
made before marriages between their parents, whereby the 
husband bound himself to live permanently and 
unconditionally at his mother-in-law’s house and not to 
take his wife either to bis own house or elsewhere from her 
mother’s house. The wife set up a further defence that it 
was against t he custom of the family for the daughter . of 
the Itajali to go and live in the house of her husband.
But the custom was not established. Their Lordships 
decided the question on the basis of the Hindu law and

2 llaja Vu.rmah Valin v. llavi (1895).
Vurmah MtUha- 4 I. A. 76 (1876): 2 * 4 5 Naraximml. Thatka Aeharya
S, c, 1 Ma<1..2!15. vr Anantha lihaiia 4 Mad. 391

I Kappa (Jarukal v. Dora Sami (1881). Sec also Vencatarayar x.
Qwruhal <1 Mad. 76 (1882). SrinkaonAyyamgar 7 Mad.H.C B.

II Aarayaiui \\ Ilantja 15 Mad. 82 (1872) ; Itajali of Cheraknl v.
183 (1891). See also No. 100 l’ . 11. AJtwtha Itnjah 7 Mad. II. C. R.
1892. 210. (1873)

4 Srimati MalUka Dasix.Uatan- “ 5 0 W, N. 673 (1901).
maiii Chnchavcati 1 C. W. N . 493
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usage and after very carefully considering the various texts 
on the legal aspects of a Hindu marriage on the conjugal 
relation and duties of the married parties and on the marital 
rights of a Hindu husband, held that such agreement was 
unquestionably opposed to public policy as “ it permanently 
controls the rights of the husband as conferred upon him by 
the Hindu law, as soon as the marriage is effected/’

Dancing girls in the Deccan form a distinet caste and g|'*J’ung 
are numerous. I t  is well known that these women practise 
prostitution within certain local limits and earn their 
livelihood thereby. I t  may not he the sole means of their 
livelihood. For they are also professional dancers and 
singers, and this profession of dancing and singing is quite 
an honest means of living. Arid much property is often 
acquired in this way by these dancing women. But inas­
much as they also live by prostitution, it cannot be denied 
that a portion, at least, of their gains is derived from 
immoral sources. Therefore, the question is whether a claim 
by a prostitute adoptive mother for recovery of certain 
jewels and other articles belonging to her prostitute adopt­
ed daughter and grand-daughter on the ground that they 
are part of the gains of science is bad by reason of 
public policy or immorality. I t  has been held that as pros­
titution is strictly in accordance with the Hindu law and 
custom, and as, though not numerous, but, uniform prece­
dents have recognized rights of property between the pros­
titute and her offspring, the question must be decided by 
the Hindu law.1

Dedication of a minor girl under the age of 16 years Dedicating 

to the service of a Hindu temple, by the performance of muwl 
the shej* ceremony where it was shown that i t  was

1 Chalahoncla AUstmiv. Cinla- roony in  the Bhavin caste, where- 
hmia. Rntmohalam 3 Mad H.O R.. by the girl becomes devoted for 
6 6  p t i  (1864.) life  to 'th e  temple in which the
’  The s iy  ceremony is describee} ceremony is performed. This cus- 

tohe “ a kind of marriage cere- tom is confined to. the Mai wan

f 1)?) <SL
■
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almost invariably the ease that the girls so dedicated led a 
life of prostitution, was a disposing of such minor, know­
ing it to be likely that she would be used for the purpose 
of prostitution within the meaning of section 372 of the 
Indian Penal Code.1

Certain (leva dasis' or dancing girls attached to a 
temple claimed for themselves the exclusive rights to 
introduce dancing girls into the temple, and took exception 
to the authority of the dinar makarta of the temple to 
dedicate girls to the services of the temple without the 
consent of the existing body of dancing girls attached 
to the pagoda. It was claimed on their behalf that 
they were a necessary part of the religious ceremonies.
The Court in dismissing the appeal observed thus:—
“ What the plaintiffs seek is that they should be 
declared to have by custom a veto upon the introduction 
of any new (leva dasi. In other words, they claim to 
have acquired by custom a monopoly in their profession 
of dcva dasi. We cannot shut our eyes to what is the 
main purpose of this profession as it is perfectly notorious 
that it is prostitution and the gains from that source. If 
the religious services, which the dev a dads have to attend, 
or in which they are required to join, he anything more 
than a mere veil to cover the real and substantial occupa­
tion of their lives, it is still impossible to regard their 
religious services as disconnected from the other inevitable

Taluka, and Sawantwaii ancl Goa ing the mantras, while a curtain
territories ft is thus described is held between the girl and the
by one of the eye-witnesses :— ‘ A knife.’ The girl thus becomes a
khangera, or knife is put on the Bimvin,and dedicated to the service
ground before the idol, and the of the temple, and cannot marry
girl who is to undergo the cere- again, and subsists generally
ntony puts a  garland on the knife ; by prostitution after attaining
her mother then puts rice on the maturity ” — Ja.Ua Tiluiein 0 Bom.
girl’s forehead, and the officiating 11.0.15. 0 0 .
priest then weds the girl to the 1 JttUi Bimvin, 0 Bom, H.O.lt, 
knife, just as if he were to unite ( C. C. ) 60 (1869). Re Padmarnti,
her to a boy injmarriage, by recit- 5 Bom, H.C.R. 415 (1870).
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pursuit of their profession as (leva dads.” Then their 
Lordships further observed that even assuming tha t the 
evidence in the case had established the custom and that the 
custom in some respects fulfils the requisites of a valid 
custom, still it is clear that if the Court made the declara­
tion as prayed for, it would be recognizing <fan immoral 
custom—a custom, that is, for an association of women to 
enjoy a monopoly of the gains of prostitution, a right, 
which on the score of morality alone, no Court could 
countenance.” 1

This case was distinguished in another case reported in 
the same volume of the Madras Law Reports.® There the 
suit was brought by a dancing girl to establish her right 
to the mirasi of dancing girls in a certain pagoda and 
to he put in possession of the said mirasi with the honours 
and perquisites attached thereto as set forth in Schedules 
to the plaint annexed. The District Muusiff, finding that 
the claim had been established, decreed for plaintiff ; bu t on 
appeal by the 1st defendant, the D istrict Judge dismissed 
the suit on the authority of the decision in the case of 
Chinna Ummayi. On second appeal the Madras High Court 
held that this case was distinguishable from the case of 
Chinna Ummayi rt in tha t there was no allegation in that 
ease of any endowment attached to the office. Here it would 
seem from the plaint schedule various honours, and more or 
less valuable sources of income are alleged to be appurtenant 
to the hereditary office. We think the question of the 
existence of such an hereditary office with endowments 
or emoluments attached to it ought to be inquired into, 
as tha t would materially affect the question of whether 
plaintiff has sustained injury by the interference of the 
defendant.’1 So the decree was reversed and the ease was 
remanded for investigation on this point.9

1 Chinna rmiinnji v, Tegarai 5 For farther 'canes see under 
Vhctti, I ]|«id. 1G8 (1870). Hindu Customs : Adoption and In-

’  Kamalam v, Sada/frpa Sami, heritance. Sir/ira.
1 Mad. :«G (1878).
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Unreasonable A custom may be said to be unreasonable when it is 
customs. deemed <f unfair and unrighteous ” %  right-minded men.

Consequently whenever a custom seemed to have been un­
reasonable, the Court refused to recognize it. Thus, when a 
right to fish in certain Mills was based on a custom 
according to which, as alleged, "  all the inhabitants of the 
Zemindari had the right of fishing," in them i t  was held 
th a t such a custom was unreasonable and as such could 
not be treated as valid.’ Similarly a custom which enables 
a man, after having granted a  lease, by simply resorting 
to a dodge, to deprive the lessee of the entire benefit of his 
lease, should not be recognized. In  the case of C. B.
Be Soma v. Pestanji Dhanjibhai? a Mahomedan leased to 
the defendant a house at Zanzibar to be, held by the 
la tter as long as lie pleased at a fixed annual rent. In the 
lease the lessor expressly agreed never to remove the lessee.
The plaintiff, subsequently, with full knowledge of Such 
lease, purchased the same bouse from the defendant’s 
lessor, and, as such purchaser, sued to eject the defendant.
I t  was alleged that according to the Mahomedan law and 
custom of Zanzibar, the defendants tenancy determined 
upon the sale by the landlord. Assuming that the alleged 
custom existed, should i t  be recognized as valid ? Their 
Lordships were of opinion tha t it should not be, and 
observed : u I t  seems to us most unreasonable, as 
enabling a man, after having granted a lease, at bis 
mere pleasure, by simply resorting to a dodge, to 
deprive the lessee of the entire benefit of his lease, and 
that, not only in the absence of any such power reserved, 
but in the face of an express stipulation not to remove the 
tenant, and irrespective of the stipulated duration of the 
lease, and also without the least compensation to the 
lessee. A custom so unreasonable, even if proved, cannot 
he regarded as having the force of law.” 1

1 Lu('hmce.\\vl Singh  v , S'ultitdhi. C . L .  IS. 382,
Xm/iifo, 9 C al. 888 (1 8 8 2 ) : s .c . 12 * 8  B om . 108(188-1).

’ C0l̂ X  -



A commercial custom among buyers and sellers of Commercial 
.., , _  , .. , . . custom.

cotton at Kompta m Bombay was alleged m a ease 
to the effect that a broker acting for a distant princi­
pal is allowed to deviate from his instructions if the 
state of the market appear to render tt desirable.
Evidence was given to the effect that a broker, under 
such circumstances, may use his discretion, unless the 
principal expressly tells him that he will not be bound by 
any contract which is not in accordance with his instruc­
tions; and that even in that case the principal is bound by 
the contract, though he may recover damages from the 
agent. Their Lordship said : " Even if such evidence were 
sufficient to establish tho existence of a custom, it would 
be impossible to hold such a custom to be a reasonable 
custom, since it would deprive a principal of all security 
and leave him at the mercy of his agent.’'’

Contracts, the stipulations of which are bond fide and 
not immoral or contrary to public policy, the Courts are 
bound to give effect to, although the conditions to be 
carried out appear to be harsh and stringent.9

A landlord, letting a house to a prostitute for the Landlord and 
purpose of her calling, cannot recover rent for tho same,
The. principle which governs the English cases are appli­
cable to this country.®

A cess leviable iu accordance with village custom which illegal cess, 

is not recorded under the general or special sanction 
of the local Government cannot under section 66 of 
Act X IX  of 1876 be enforced in a civil court.4 A 
demand on raiyat, of an undefined cess under the name of 
ruxsoon knzza or Ivazee’s fees in addition to rent held 1

1 . 1  riapa Nayah v. Hard 8el. cases) 270 (1861).
Ke»hnvji $  Co., 8  Bora, If, C. R. * Govroonafh Modkerjce v.
(A. C. J.) 19 (1871). See also Modlmvnmnce Push altar, 18 W, R,
Ireland v. Livingston, 5 C. L . R. -145 (1872),
51th * Lain v. Hera Singh, 2 All. 49

1 Choiobey Ilnrfom Lall v. (1878).
Ohum, 12 S. I>. Uecig N. W) P

n
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illegal, though tenant admitted previous payment and did
not object to paying it in future. The Courts cannot give
an award on a claim in itself illegal.1

A contract by which a tenant as between himself and
hie landlord undertakes to pay the whole road cess is not
illegal. Road cess is not an abw ab  within the meaning of
section 74 of the Bengal Tenancy Act.14 Section 74 of the
Bengal Tenancy Act made all impositions, upon all classes
of tenants, including a permanent tenure holder, in excess
of the specitiecl rent, illegal. Under section 2 el, (4) of
the Bengal Tenancy Act the landlord cannot now recover
the a b w a b  which he could not recover under the old law.1

Immoral Among Mahomedan Kanehans practices relating to
amongMaho- their holding and inheritance of property having an im-
HHxlan moral tendency were not recognizable as customs. ToKanclians. J . .. .

recognize practices tending to promote prostitution,
which the Mahomedan law reprobates and prohibits
absolutely, would be contrary to the policy of that law.
We have already referred to the Kanehans while dealing
with Mahomedan customs.4 Speaking’of them the Privy
Council observed :— “ It appears that each family or
community live a c ir n o b il ic a l ,  q u a si-co rp o ra te ,, life in what
the learned Judges call the family brothels. All the
members, including males, are entitled to food and
raiment from the business, the males living a life
of idleness at the expense of the females. There
is no such thing as separate or individual succession
upon death. All the members succeed jointly. No
division or partition is allowed, for that would break
up the establishments, and the witnesses say that the
lamp should be kept burning in the house. A member of
a family brothel who leaves it does so with only her

' Lnckhve Dehbea Chowdrain lah, 3 0. L  J. 337 il906>.
y. Sheik Ahta, 8 S. D. Decis. 552 * Aparm C ham  a Chose v.
(1832) ; see also Kaleepershad Karam Ali, 4 i p .  b, ,T. 527
Dry, 4 Sevestrc 255 (1850). (1206).

* Ashvtbh Ulnir v. Amir Mol- * Vide supra p/ 404,
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clothes on her back and nothing more. The body is re­
cruited by adoption. A girl is brought in as the adopted 
daughter of a female member of the institution, and the 
girl thus adopted is regarded as having ceased to belong to 
tier own family .” 1

As to these customs being prevalent among the Kan- 
chans there seems to be no doubt. B ut since they aim at 
the continuance of prostitution as a family-business, they 
have a distinctly immoral tendency and should not be 
enforced in Courts of justice. The Privy Council observed ;
“ I t  seems to their Lordships impossible to say that such 
customs as are proved in this case to exist among the 
Kanchans are not contrary to the policy of the great 
reli gious community to which the courts have found that 
all the parties belong.” 2

Where property left by a female kanebani, deceased, 
was claimed by her legitimate kindred, it was held that 
an f adoption’ so called in conformity with the customs, 
of the tribe, had not operated to separate her from the 
family in which she was born. The mode in which her 
property had been acquired was not the subject of the 
present question, which was only concerned with the right 
of personal succession to i t ;  and that property was held 
tu be distributable according to the rules of the Maliome- 
dan law governing inheritance.® The Ivlahomedan law 
does not recognize a right of inheritance to property left 
by a procuress in favour of her slave girls .4

* G h a ilti  v . Umrtio ./an, 21 C a t. 119 (P . c . )  (1 8 9 3 ),

119 p .  154 ( r .  c . )  [ 1 8 9 3 ]  ‘ B u n w o  v. Ghoukkan, 2
* Ibid ]56. S. D, Decis {N. W. P.) 503

* G h n sitiv , Umn-ao Jan , 21 C a l. [ 1 8 5 7 ] ,

n
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CHAPTER XVII.

MI SC E l LANY.

Under this head we propose to note some customs 
which could not very well be included in the foregoing.

Drift timber. Timbers claimed by a land-owner as having been 
washed on to his estate by a river is not unclaimed pro­
perty within the meaning of section 25 and the following 
sections of Act V. of 1861. I t  is not necessary for the 

• plaintiff to produce documentary evidence in support of the
right or some decree or decision of competent authority 
establishing the custom. Lords of Manors are allowed 
to establish rights to wrecks, &c., by long continued and 
adverse assertion of and enjoyment under such claim.1 
According to the customary usage in the North 
Konkun all drift timber recovered before it reached the 
Khambolee bunder was to be given up to the owner on 
payment by him of the expense of securing it and the 
tiazee or a third, as Government duty, and all timber 
floating to the sea became the property of the Government.8 

Manorial A zemindar claimed the value of half the produce of
vit;bt. two fruit trees, standing on the cultivated land held by a

raiyat on the ground of the custom of the district. A 
Full Bench decided that where the right claimed to be 
enforced is not recorded, it is not one which can be 
maintained with reference to the general custom, but 
must be proved to have been exercised against the 
person who disputes it within the period of limitation.*
In another ease the zemindars claimed a declaration of 
their ancient right as against all the tenants of a certain

1 Chatter Lull Singh v. The (1823).
Government 0 W. R. 07 (18G8). * 'Phalloo Lunar ce  v. M u  t i t .

* Lhan oo Ho out Kulerh&tr v. Tmman Bandar Begum 7 .8.1). a . 
Dhunhnjee Kan 2 Borr. 301 p. 300 (NT. W, P.) Part 11. 671 [1864],

f(f)| <SL
\ % > — V v



III <SL
itfSCBLLANY. 57 i

village to appropriate all trees'of a spontaneous growth, 
the fruits of other trees planted by the tenants; also to 
receive as manorial tribute a certain number of ploughs 
annually and a certain offering of poppy seed and other 
farm-produce on the occasion of the marriage of persons 
of the lower caste of tenants, with a further right to levy 
a certain proportion of the sugarcane manufactories and 
lields in the village. The Court held that where a custom 
regarding several cesses was alleged, the existence of the 
custom regarding each cess should be tried as a separate 
issue i that parol evidence as to the existence of such 
customs should be tested by ascertaining the grounds of 
the witness' opinion.1 Where the zemindars of a village 
sued an occupancy tenant for a declaration of their right to 
maintain a custom which was thus recorded in the Wajib- 
ul-urz : “ when necessary one or two high as out of the 
tenants’ lands are taken with their consent ( ba khus/u) for- 
sowing indigo a Pull Bench of the Allahabad High Court 
held that the word ‘ kkushi’ indicated that the land was 
only to be.taken with the occupancy tenant’s consent.*

The right of the public to fish in the sea, whether it Fishing fa 
and its subjacent soil be or be not vested in the Crown, is t!)C sea- 
common and is nob the subject of property. That right 
may, in certain portions of the sea, be regulated by local 
custom.*

An easement is a right existing in a particular indivi- Customary 
dual in respect of his land, whilst custom is a usage attached eabem<'nt- 
to a locality. Though a customary right belongs to no 
individual in particular, yet it is capable of being enjoyed 
by all those who for the time being own land in the 
locality to which the right attaches. The distinction 
between custom and easement is explained in Movmey v.
Ismay * and the rule of law is that if a custom is shown to

1 f jiw h m a n  R a i  v. A/tbai* Khan * Baban Mayachct v. Nag»
l All, 440 (1877), Shraruoha 2 Bom. 19. (1S76),

* Sheoiaran v. B h a irv  P ra ta d  * 3 11. and 0. 486 (1865).
7 All. 880 (f . b .) [1883].

*
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exist under which individuals of a class may obtain inde­
pendent rights in respect of their land which would be 
easements if acquired by grant or prescription, those rights 
are nevertheless easements, though acquired by reason of 
the custom.1 A custom is the source of easement aud an 
easement is a distinct right in itself. I t ripens into a 
right by uninterrupted user.* A customary easement must 
be reasonable and certain1 2 * * 5 but an easement which is not a 
customary right need not be reasonable.*

Mardktwrti; The custom of d/tard/oora applies to lands thrown up 
or formed by fluvial action either in one year or in the 
course of a number of years. Whether it is equally 
applicable to chuhee formations or tracts of land severed 
by a sudden change in the course of a river and yet 
preserving their identity of site and surface after the 
severance must be determined by proof of the extent of 
the custom.*

Customary In India where the punla system prevails both among
right of Hindus aud Mabomeduns, the custom of privacy is quite
privacy. * j

reasonable and the < >urts of law should not hesitate to
give recognition to it if properly and satisfactorily
established. This question was exhaustively threshed
out by the Allahabad II igh Court in Gvk/ial Prasad v.
Rad/io.s The Chief Justice, Sir John Edge, considered
various eases beating upon the subject aud decided by
different High Courts. The summary of conclusion
which his Lordship arrived at was as follows:—The

\
1 Q rf v, Raman Chetti 18 * JBndhii Mandat, v. Malial

Mini. 320 p. 325 (1895). Mandat 30 Cal. 1077 (1903).
2 Anajh Dnttnshd v . Morn- 5 Musst. Ranee Katiyancc v.

shet Ihtpushet 2 Bom. II. C. K.354 Sheikh Mahomed Shnrf-ovd-d< en 
(188S) ; Mohtm Rail Jevltand <r. 3 K . W. P. (Ag.) 189 (1863). See
Amratlal Iteehardas 3 Bom. 174 also Mateer-ttd-deen Ahmed ▼ .
(1878); JCifit Khabir e. Jan Utah jl/vut. Oomedec ibid 1 (1868). S ilt 
29 Cal. 1 0 0  p. 108 (1902), AU v. Munir-nd-deen 6 AM. 479

* Knar Sen v. Mam inn« 17 (1884).
All. 87 (1895); On- v. Raman * 10 All, 358 (1888 ).
Chetti 18 Mad. 320 (1895).



• G0̂>\

m  §l
MlSCELT.ANV. 5?B

decisions of the Calcutta High Court' are conflicting; 
bat an inference may be drawn from some of those 
decisions “ that where a custom of privacy has been clearly 
proved, any substantial interference with it would be an 
actionable wrong, provided of course that such interference 
was not by the consent or acquiescence of the party 
complaining/' The Madras High Court in Komathi 
v. Gnniuada Pill/ti* held, on the basis of English law. 
that invasion of privacy is not an actionable wrong.
The High Court at Bombay has clearly recognized and 
given effect to the custom in Gujarat by which a  right 
of privacy is enjoyed where the custom prevails.8 
In another case* it expressed its unwillingness to
extend the custom prevailing in Gujarat to Dbanvar as 
the evidence in support of the alleged custom was too 
vague. But it would seem that if by evidence of most 
satisfactory nature such custom is proved to exist elsewhere 
than Gujarat the Court would recognize it. The Bombay 
Court refused to follow the decision of the Madras High 
Court mentioned above, “ in a matter of this kind which 
is governed by the usage of the district which has 
been frequently declared. The usage is not altogether 
singular, as a similar custom is recognized by the law of 
France. " 8 The Chief Court of the Punjab has acknow­
ledged that a custom of privacy can exist and can be 
enforced.

Vide Sramuth Butt v. Arund ffavail r. Triltdm X u n i 5 Bom.
Kkhorc Bone 5 W. R. 208 (I860); Il.C .ll. (A.O J.) 12 (1S67); Kurarji 
.1fnhomtd A bit a v Ttahini v. Birju l ’r îin'luuul v. Bed Jit rev 0 Bom,
■Su’ui o B. 1 ,  R. 676: 3. d. 14 W. K. H C.B. (A C J.) 143 (1869); Keshav 
103 (1870). Sheikh Gdam Alt y . Jlaoakha v. ttunjmt Hirachand 
Ka:i N\t homed Zohur Alum 6 B E . 8 Horn. H. C. 11. (A . 0. J. ) 87 
K. .4 pp. 73 (1871) ; Kalee Pershad (1871).
Shah'i v. Bam Penhad Shaha  18 * S h rin ir tu  U d jiiravy . The B b -

IW. If, ! 4 (1872) ; Gibbon v. Abdur tr ic t M agistrate o f B harum r  9 
' Maftmait 3 B . L. It. A C.J. I l l  Bom. If. 0. It. (A . C. J.) 266 
(1.869). (1872).

• 3 Matt, If. C. K. H I (1866). 4 Kamil tin v. Gnrimada 3 Mad.
* Vide ManisKttnkar liar- f l. C. It H I.
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Then as regards the Allahabad High Court bis Lord- 
ship examined every ease on the point from the time of 
the Sadder Dewany Adawlut up to 1886 and was rfo£ 
opinion tha t such a right of privacy exists, and has existed 
in these Provinces, apparently by usage, or, to use another 
word, by custom, and that substantial interference with 
such a right of privacy where it exists, if the interference 
be without the consent of the owner of the dominant 
tenement, affords such owner a good cause of action/ '1 
This decision was followed in a subsequent ease and it 
was held there tha t the customary right of privacy which 
prevails, in various parts of the North-W estern Provinces 
is a right which attaches to property and is not dependent 
on the religion of the owner thereof.®

The Madras High Court in Sayyad A su f  v. Ameerubibi1 
followed their own ruling as laid down in Komathi v. Guru- 
nada Pillai*‘ and declined to follow the Allahabad rulings.

The H igh Court a t Calcutta had occasion to advert 
to this point in a recent case. There their Lordships 
pointed out that there was a great difference between the 
law on the subject of privacy, as prevailing in the North- 
Western Provinces and as prevailing in Bengal. “Accord­
ing to the rulings of this Court, there is in Bengal no 
inherent right to privacy and it  has been k id  down in 
several cases that such a right can arise in this Province, 
if it can arise a t all, only by express local usage, by grant, 
or by special permission/'*

Patu-i, Certain idols were founded and for many years their
worship was maintained by the various families descended 
frog* the original founders, each of these families in rota­
tion being entitled to the custody of the idols and to a 

pala or turn of worship. I t  was asserted that by the 
custom of the family the idol could not be removed from

' Vide 1 0  All 358 p. 387. ‘  3 Mad. B .C .R . M l,
* Ahthd Bakman T. T). Entile, * Sec Sire Narahi (Jhmvdhry r .

1G All. CO (1893). Jadoo Nath C h m U  nj 5 C. W .N .
* 18 Mad. 168 (1891). 147 p. 149 (1900).
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Calcutta, but must be kept in the house in Calcutta of the 
person who for the time had the pal a. So when a member 
of the family, on his pala commencing, proposed to re­
move the idols out of Calcutta, other members brought a 
suit for declaration of the above family custom. They 
offered in evidence a deed containing a recital of the custom 
alleged and a covenant to do nothing contrary to it. It, 
however, appeared that the defendant was not a party to 
the deed which was executed by “ a considerable majority 
of the family.” Thereupon, the court held that though the 
deed was admissible as evidence, the custom as against the 
defendant must be proved aliunde} In Ramanathan Chetti 
v. Mnru Gappa Chetti* it was held that unbroken usage 
for a period of nineteen years is conclusive evidence of a 
family arrangement as to palas or turns of worship;to 
which the Court was bound to give effect.

The immemorial custom of the villageKanari Raj&pnram. A. Tillage 

in Negapatam, was that on the expiration of every nine CU9t0Ii1, 
years the village lands should he redistributed among the co- 
owners. The Court held that this custom is perfectly good.*

In a deed of g ift of the nature known as khairab 
biahanprit, made to a Brahman by the proprietor of a Chota 
Nagpore Raj, it was provided that the grantee and his 
al-aidad were to possess and enjoy the property, but the 
deed contained no words importing a right of alienation.
I t  was held that, although the words al-autad etymologically 
include female as well as male descendants, yet according 
to a custom proved to have prevailed at the time of the grant 
and subsequently in that part of the country, the words 
must be interpreted to mean lineal male descendants only.4 1 2

1 Marmot k Midliek and others also Venkata mini Xayakhm ▼ . 
v. XU tanund Mitlliok 10 B ,L E . Subbtt Rau 2  Mad. H, 0. ft. 1 

(O.S.) 263 (1873), (1861).
* 10 C.W .N. 825 (P.o.) [1900]. ‘  Perhath Lai x, Mameshwar
* Anandayyan v. Devamjayynn Math Singh 31 Cal. 561 (1901).

2  Mad. H.O.ft. 17 (1804). Sec See also 6 . S 1). Sel, Rep. 133 (1836) 
also Ibid p. 5, note (a). See which was followed.
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Custom of According' to the custom of French India, the widow
in.Via'change of a divided Hindu, who has no male decendants/ takes all 
of domicile. },js property absolutely as if i t  were striManam, By her 

migrating to British territory and acquiring a British 
Indian domicile, the character of her estate is not changed.
If  she does not adopt the system of law prevalent among 
Hindus in British India,, the customary law of French 
India will adhere to her, and the property inherited by her 
from her husband will be subject to the same customary law .1

We shall conclude this chapter by noting now two 
customs which are only of historical interest, indicative of 
the state of the country and community at the time when 
they prevailed.

Pugla and The tracing of the jiuglci ?.•?., the ‘trace* or footsteps,
fagjit.  wa8 a very- useful measure in the clays when the organiza­

tion of Police to protect property of the subjects from the 
inroads of robbers and thieves was unknown. In  a ease, 
commonly known as the puggee case, the headman of a 
village claimed from the headman of a neighbouring village 
remuneration in consequence of thieves flying from the latter 
village into which the thieves were traced by the former.
His claim was based on the custom of the country which was 
as follows:—When any robbery takes place and the robbers 
escape, the man who is robbed is a t once to give information 
to the village puggee i. e., the tracer of footsteps. The 
vitggee traces the footsteps of the robbers in his village and 
traces them up to the boundary of another village, lie  then 
makes over the ‘trace* to the headman of the latter. This 
headman is not regarded to have discharged his duty until 
he had traced the footsteps into another village. I f  no 
footsteps are traced within his vallage after certain distance 
he is liable to make good the loss sustained in the theft, for 
allowing thieves to escape through his village and not being 
able to catch them .1

1 Milatki Anni v. Sublaraya * See Ham Singh Guj Singh v. 
Ahidallai- 24 Mad. 350 I'bhe Singh Guj Singh 2 Eiorr. 388 
{1901). (1822).
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Toda garas huq was originally a toll or tax levied upon Toda garas 

the village communities. As distinguished from the legally 
acquired and regularly descended garas, usually called w a n t a ,  

ifc was in fact a sum paid to a powerful neighbour or 
turbulent inhabitant of the village as the price of forbear­
ance, protection, or assistance. It was neither more nor 
less than a species of blackmail exacted by freebooters from 
the villagers. Regarding this huq a district Judge said:
“  These yearly payments were at first collected by the 
garas! as direct from villages, and when necessary by force; 
after the commencement of British rule it became cus­
tomary for them to obtain permission of some Government 
officer, and to give security that no violence should be 
resorted to before proceeding to levy the huq; and, lastly, 
they consented to forego their privilege of making the collec­
tions themselves, and receive the amount from the Treasury, 
and ever since 1811 they have received the payments from 
the Government Treasury." In Vmedsangji v. The Collector 
of Surat, which was a suit to establish right against the 
Collector of Surat to receive annually and for ever a toda 
garas huq from a certain village, payable from the Govern­
ment Treasury, the Court held that, whatever might be the 
right of the Government as to the c6lleetion toda garas 
from villagers, where it did collect toda garas it was bound 
to pay over the amount so collected to the original garas!a 
or his representatives if the huq is a perpetual one,1

1 7 Ro:n. H .C.Ii. A.C.J. oO (1870).

7 3
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As diatoms, when pleaded, are mostly at variance with 
the general law, Hindu or Mahomed an, they should 
he strictly pr ovedf or ,  the general presumption is 
that law prevails and the allegation of custom is against 
such general presumption. Hence, whoever sets up any 
custom has to discharge the onus of proving it, with all 
its requisites to the satisfaction of the Court in a most 
clear and unambiguous manner The Privy Council has 
in numerous instances laid down that inasmuch as <l the 
legal title to recognition ” of a special custom depends on 
its antiquity, certainty and uniformity, the Courts must 
be assured of these conditions by means of “  clear and 
unambiguous evidence/'* In cases of the aboriginal tribes, 
however, there is no general presumption that they are 
governed by the prevailing law. Consequently if they 
want, to support their right to do anything, c fj.; to adopt 
a son, they must prove that by custom  they have such a 
right.8 As a custom to have the force of law must be 
shown to have existed from time immemorial, it cannot be 
established by a few instances or by instances of recent 
date.4 1 * 3

1 jrurpnrskad v. Shed J),ty,d » See Fuuindm Jhv Ituilcrt 

3 t.A . 2S5 : B a d  Mtdhnb J)rtner}ee v. Itnjttmar IT C al 463; Bhngmu- 
v Jiti Rrixhm M rtJtdrjni 7 B L R .  Taj,ml v. Rqjinal a lias M m -

tal Luehimandax, 1 0  Bom. f l .C  R,
3 Ha nut Luli sh in i A  mul v. 2  i 1 .

Sirumntha Peri/tintl gethnruyar. 1 Knl/arla v . Venkata Papay- 

14 MoorG’rt I. A. 570 J /furpmxfmd ya 29 Mad. 24 (1905); see! also 
v . Shun Daya'. 3 I.A . 285. See^ lsb  Chhuiauiat v. Vamdarajula, 15 
CJtinmnul v. V,tnulamjuhi, 15 Mail. 307 (18 9 2 '.
M ad. 307.



m  §l
.•flV'V/ . . ...

l’ ltOOF OF CUSTOMS. 579

In proof of custom limiting or varying well-known Kind of 
rules of law, the kind of evidence that ought to be regard- ’ UKU 
ed as conclusive is the evidence showing that the right 
claimed by custom was more or less contested, and the 
contest abandoned by some one who, if the.custom bad not 
existed, would have been entitled; or showing that gener­
ally in the district the custom was followed to the exclu­
sion of persons who, if it had not been for the custom, 
would presumably have enforced their right under the 
general law. Evidence which is as consistent with there 
being a custom as with there being no custom at all is 
not evidence of a custom modifying or vaiying the general 
law.'

The evidence should be such as to prove the uniformity 
and continuity of the usage, and the conviction of those 
following it, that they were acting in accordance with law 
and this conviction must be inferred from the evidence.*
It must show that the alleged custom has the characteristic 
of a genuine custom viz., that it is consciously accepted 
as having the force of law, and is not a mere practice 
more or less common.® The most cogent evidence of custom 
is not that which is afforded by the expression of opinion 
as to the existence but by enumeration of instances in 
which the alleged custom has been acted upon, and by 
the proof afforded by judicial or revenue records or private 
accounts and receipts that the custom has been enforced.4 
The acts required for the establishment of customary law 
ought to be plural, uniform and constant. They may be 
judicial decisions, but these are not indispensable for its 
establishment.* A general custom is not proved by the 
statements of two individuals or by giving evidence of

1 Bumaiuind r. Surgi/wi 1 C A ll. * All rat h i  v YcUayanmu. 8  Mad.
221 (1891). See also Vvrma Valin lf»4 (1885).
v. Jloti Burma Kunbij Kntty, 4 1 Jackman Bui r . Akhar Khali
I A. 76 : 1 Mad. 235. " ‘ 1 A ll. 140 (1887).

1 Oopatayyanv. BaghujmtMi/yan 8 Tartu-hand v. Bub Bum 3 Matl,
7 Mad. 1-T.C.U 250. H.C.E. 50 (1866).
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two instances wlien the alleged custom was observed.1 
Evidence of acts, acquiescence in those acts, their publicity, 
decision of courts, or even of punchayets upholding such 
acts, the statements of experienced and competent persons, 
of their belief that such acts were legal and valid will be 
admissible } but although admissible the evidence of this 
latter kind will be of little weight if unsupported by actual 
examples of the usage asserted.2 I t  is not necessary to 
give documentary evidence in proof of a custom or a 
usage.8 But it must be proved by clear and unambiguous 
evidence.4 And we need not repeat that when a custom 
is proved to exist it supersedes the general law.8 

Judicial Though judicial decisions are not necessary for the
decisions. establishment of a custom, yet they are certainly the 

most satisfactory evidence of it. Instances of an enforce­
ment of a custom are good evidence hut a final decree of 
a  Court of justice based on the custom is conclusive.
Decrees on suits in which one party alleged a certain 
custom and the other denied it, are admissible as evidence 
of custom in a subsequent suit. II they are not in suits 
between the sime parties, they are not conclusive, but 
they are excellent evidence to show that the right was 
asserted at the place by other persons and was recognized 
by the lawfully constituted legal tribunals.0

1 Pniljhm Das v. Shconath 2  moni 2 C. L, J. 20 (1005); Bai&ya- 
Rev. Jud. and Pol. Jour. 118 (1864). mnd Singh v. Mudntnand Singh

* Gojialayyim v. Maghu$utia,y* 5 S. D, Dccis. 198 (1832); Jlisknath
yin 7 M w i.H .C.li. 250, Vide a. 18 v. Hum Churn ti S, I). Dccis. 20 
Kvideno: Act. (1850); Jliunchiini v. Mtiftuu JVath

• Jeghinhcn: v. Thakwrdttt) 3 1 2  S.D. Wecte. 309 (1856); Koer-
A gra 75 (1868). narain v. Dhor'niidhur Mop 11

‘  Itamlahshmi Ammid r. Sira- S.D. D eck. 1132 (1658) ; 7 Mad. 3 

Hannntha 14 Moo. LA. 570 (1872) : (18S3); 29 Mail. 24 (1904).
12  396 : 17 VV.lt. 5 5 3 ; Ariel- * A'edkhto v. Beerchunthr 12
hint a v, iSeerchaunlrr 12 Moo, l.A . Moo. I.A . 523 (1869).
523(1869) ; 3 B.L.K . 13: 12 W B . “ (runtin/al v. Jltandi Mai 10 
21 (l\ C.) Sundaralingarami v. A ll. 585 (1888); Nalla Tlnimhi v. 
Ifrtmammi 26 l.A . 53 (1899) : 2 2  MeUa JCuinani 7 Mail. H .C.11, 306 
Mad. 6 15 ; Bnktyar Shah v. Dhnjtu (ISIS); Maihvb v. Tohiee JBvwah
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Where a custom alleged to be followed by any parti­
cular class of people, is in dispute, judicial decisions in 
which such custom lias been recognized as the custom of 
the class in question are good evidence of the existence of 
such custom.1 But a letter of the Collector containing a 
summary of the settlements by zemindars for information 
of the Board of Revenue in a dispute as to the right of 
inheritance to a zemindari in the same district is not 
admissible as evidence,s

The JFajib-ul-nrz3 literally means a written represent a- Village 
tion or petition. I t  consists of village administration " 'v '7''w‘ 
papers made in pursuance of Regulation V II. of 1823, 
regularly entered and kept in the office of the Collector, 
and authenticated by the signatures of the officers who 
made them.* These papers are admissible in evidence 
under section 35, of the Indian Evidence Act, in order to 
prove a family custom of inheritance; or under section 
48, as the record of opinions as to the existence of such 
custom by persons likely to know of it. Such records arc 
not invalidated in Oudli, because made and kept by the 
settlement officers subordinate to the Collector himself, as 
required by the Regulation.5 A Full Bench of the Allahabad 
High Court has ruled that a Wajib-uUuvz, prepared and 
attested according to law, is prim  it fa n e  evidence of the 
custom stated therein but not conclusive. The presumption 
of the custom may be rebutted by any one disputing it.*

7 W .R .  210 (1867} j JumtuUak y. the customs of the tribes. Vide 
Fir Baltsh 15 Gal. 233 (1887). Tupper’s Puuj. Customary Law,

* ShimMm Nath v. Gyttn C/uind Vol. I. p. 118,
lf> A ll. 379 (1891). Seo also the ' Rani Lehr aj Knar v. Bub it 
eases cited in Hamath Pcnliad v. Mahpal Singh 7 I.A . 62 ; 5 Cal, 754.
Maiidil Pas 27 Cal. 379, pp. 386, * Ibid. See also Musst. Pali r.
339(1899). Mnrlidhur 10 C .W  N . 730

* [lamadahsmi v. Siranantha 14 3 C .L .J , 594.
Moo. I.A . 570 (1872). * l*ri Singh v. Gang,, 2 Ail.

* There is another document 876 ; Muhammad Hasan 8 A ll, 
similar to the I Va;iMnl-ur~ known 434 ; Raw Samjj y. Sit a I, Prasad, 
m  the Bi-waJ-i-am which contains 2(5 A ll. 549. Bhmni v» Maharaj
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a  /;•,/.// h-n\-nrz ought not to be entered on tUo record 
as a mere-expression of the views of the proprietor of an 
estate ; it should be entered as an official record of local 
custom.' An entry in a Wnjib~nl urz, which a person has 
verified;, cannot by reason of such verification be regarded 
as his will or as a. document of testamentary character by 
him. A rule of succession laid down therein cannot bind 
bis estate after his death.® A W ajib-nl-nrs is always 
admissible in evidence being an official village record ; 
but its weight may be very slight or may be considerable 
according to circumstances.8

, Court’s duty, ri„  , , , ,f he party who asserts, or relies on a special custom,
has on him the onus to prove the same by ample and, 
satisfactory evidence. No Court ought to find as established 
any custom unless it is perfectly satisfied with the 
evidence adduced in support of the alleged custom, which, 
it should be remembered, will have the effect, if establish­
ed, of varying or superseding the general rules of law.4 
Before affirming the existence of customs, it is parti­
cularly incumbent on the Courts to try the existence of 
the custom regarding each case as a separate issue and 
to test the evidence. In  case of parol evidence given 
generally as to the existence of a custom the Court should 
ascertain on what grounds the opinion of each witness is 
based.*

Singh, 3 All. 733 ; liamchantlv. TTumin Khan, 2 OAV.N. 737 (P.C )
Zohur Alt 1 A$rro 131. (1898),

' Uma Pni'skail v Gnmlhurp 1 Lrtllah Moltnhetr Promd v,
Singh, 14 t.A . 127. See Oudh Rand Mnnnt. Kunthni Kootonr Sevestre 
Revenue Act { X V II. of 1876 ) s» Part IV. p, 423 (1867). Jlumct- 
16 and 17 about settlement re- linga v. Peridiuigagn-m 1 I A. 209
cords. Also sec Punjab Land (lff|4); JVaraya/i Tiahaji. v, Sana
Revenue Act X V II. of 1837. si 31 Mamthar 7 Bom. H O R . 153 (1870); 
for Records-of right. Chhnlrrulhari v, $a rn-nrnf i 22 Cal,

* Sahadm v. ffoaMh Par* 156 (1894); Denat Ittimehlwddas v.
nbnd, 10 C  W,iT, 349.(e.c.) Sec also Matoal Xinthubkai 2 1  Rom. 110 
Mu-i.it. Lttli v. Mutiidhur, 10 (1895),
G.W  X . 730 (P p») 1 hnnhingii llai v. Altbar Khun

'  Muhammad Imam XU v. 1 A ll. 4.10 (1877)
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To become a kuhchtr ov family custom, the usage in Of family 
question must have been prevalent in the fa mi 'y during 
a long succession of ancestors*1 I t  must have become a 
distinct tradition in the family—a tradition which would 
supply the place of ancient example of the application of 
the usage To establish a kuhichar one must at least show 
one of two things—either a clear, distinct, and positive tradi­
tion in the family that the k u h ch tr  exists, or a long series 
of instances of anomalous inherit mice from which the kuhh  

char may be inferred. Where a family usage is set up 
against the ordinary law of inheritance, it is necessary to 
show that the usage alleged is ancient, continuous and in­
variable and that fact must be pioved by clear and po-itive 
proof.* The evidence must clearly show that the family 
custom has been submit ted to as legally binding, and not 
as a mere arrangement by mutual consent for peace or 
convenience.8

Special family custom must be alleged in the plead­
ings, otherwise a Court will not be bound to call for 
evidence of such fact. I t  must he alleged and proved 
with distinctness and certainty.1 2 * 4 In a suit by a Hindu 
widow for posse-sion and declaration of title, it was 
held that the defendant could not be allowed to come in 
and urge for the first time in appeal that by a family 
custom or ktUachar females were excluded from inheri­
ting.5 * *

1 Summit Singh v. Khcditu Singh 4 Meier Kalkhoota.rvw y . Cbmer-
2 Keng.Set. Rep. 116 (117) [18741. bhau G Moo. l.A . 448} 4 W.R. 94

* Jfcemnatk Koeer v. Burnt (P,c.) |188f>]»:.: Serumtth Unuih v.
N a m t n  17 W .R. 316 p. 32(5 (1872) : P e d a t h n n  V i t a l  M a r y t t  IS W . R ,
9 H.L.It.294. Jtamchunder v. Hitho•- 47 {J*. c.) [1871],
noth 1 2  8  1). Decls. S!>9’ (1850) ; 5 Tekait Doorga Perth ad Singh
hot- nut rain v, Dharaiiiillntr Hoy v. Doorga Kpenwaree 18
14 8 ,0 . Deeis 1132 (1*58,. Hairnet- W.R. 10 ; 9 B.L.R. 30(5 u (1870).
lahthmi Am mat v, Siranantha For ret judicata, see Tekait
1‘ermrud Sc/h urn gar 14 Moo. 'l.A. Doorga Peruhud v, Tekait at \
570 (1872). Doorga Ktwnwuri 3 C.L.R. 31

* llhtm VXtmaji v. fi.tu.lra- 71 ti (e.o.) [187 5; : 3 .0 . in R C . 20 W .lg
J1 Bam. il.C .R  219 ( 1 8 7 4 1 , J5 4 ,

<SL
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A family custom cannot be established by one instance.1 

Where in support of a family custom, only four in­
stances, at most, were adduced and those of a comparatively 
modern date, the Court held that the custom was not 
proved.® The unbroken usage for a period of nineteen 
years is conclusive evidence of a family arrangement to 
which the Court is bound to give effect, if the arrange­
ment is a proper arrangement and is one which the Court 
would have sanctioned if its authority had been invoked.'

In proving an ancient family usage, the statements of 
deceased members of the family are relevant facts and 
section 49, of the Evidence Act, is applicable to such eases 4 

When the Court has to form an opinion as to the usages of 
any family, the opinions of persons having special means of 
knowledge thereon are also relevant under that section.
By section 60 of the same Act, if oral evidence refers to an 
opinion or to grounds on which such opinion is held, it must 
be the evidence of the person who holds that opinion on 
those grounds. It is admissible evidence for a living 
witness to state bis opinion on the existence of a family 
custom and to state as the grounds of that opinion informa­
tion derived from deceased persons and the weight of the 
evidence would depend on the position and character of 
the witness and of the persons on whose statements he 
has found Ins opinion. But it must he the expression 
of independent opinion based on hearsay and not mere 
repetition of hearsay.*

Where the members of a family, though affected to be 
Hindus, were not governed by Hindu law, hut had re­
tained, and were governed by family customs which, as 
regards some matters, were at variance with that law, the

' Stimhjit V, Indrnjit 27 A ll. C .W .N  825 (P.C.) [1906].
203 (1904). * Fmi-ndrav, Bajem ar  12  I.A .

• dtandiha Buhsh v. Munrt 72 (1S8*,)- 11 C al 4(53.
Kumar 29 I .,A , 70 (1901) ; S.C. 24 s (fummdlnmja v, 8riq>erun- 
A ll. 273 : S.C. 6  C .W .K . 423. dhwnja 27 l .A .  238 (1900) : e.c 23

* Jlamamthan v, Mumgoppa 10 A ll. 37 ; s.C, 5 C .W JT, 33,

' Gô X  ' ,
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onus probandi that the Hindu custom of succession by 
adoption had been introduced into the family lay on those 
who alleged the custom ; whereas if the family had been 
subject to Hindu law the onus would have loin on those 
who alleged its exclusion.* The onus of proving the custom 
excluding the females lies on the party who alleges i t .3 
Where a party alleges discontinuance of certain family 
custom, the onus is upon him to prove the fact of dis­
continuance,®

I t  is irregular to rely upon any book for proving a Of local 
local custom without calling the attention of the parties to CUbtoms- 
it, and hearing them as to whether the procedure pres­
cribed therein is aix incident of the usage.4 When a certain 
right is stated to he founded on a local custom and evi­
dence as to such a right is offered, but no issue is raised as 

* to the custom and the judgments of the lower Courts do 
not discuss the matter with reference to the custom alleged 
the High Court, if it thinks it necessary, will remand the 
case for a direct and distinct finding upon the matter,8

Section 18 of the Indian Easements Act6 leaves at 
large the question of law how a local custom may be 
established. As such a local custom, when set up, excludes 
or limits the operation of the general rule of law that a 
propreitor or other person lawfully in the possession of 
land, and whose rights are not controlled or limited expressly 
or impliedly by statute law, by grant or by contract, has 
an exclusive right to the use or enjoyment of his land 
for all purposes not injurious to the Tights of his neighbours, 
it is necessary that those setting up such a custom should 
be put to strict proof of the custom alleged. A local

'' t ’mindnt Dei lluikut v. Iiaj- * VaHahha v. MadusUdauam 
eswur Dims 12 I.A. 72 (1885) ; II 1 2  Mail. 405 (1889).
Cal. 463. 3 Jiahatla Abbuyya v, Venkata.

1 liamniiKilujt r. Jauki Kwr 29 Pajjayya. Jtau 33 Mad, 24 (1905);
Cal. 823 (19U2). LacKman Uni v. Akbar£?tan 1 A ll.

* SarabjU v Iiidrajit- 37 All. 110 (1877).
203 ( l ’JUi). '• Act V of 1882,

71
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custom to have the effect of excluding or limiting the 
operation of the general rules of law must be reasonable 
and certain. A local custom as a general rale is proved 
by good evidence of a usage which has obtained the force 
of law within the particular district, city, mohalla or village, 
or a t the particular place, in respect of the persons and 
tilings which it concerns. To establish a customary right 
to do acts which would otherwise be acts of trespass on 
the property of another, the enjoyment must have been 
as of right, and neither by violence, nor by stealth, nor by 
leave asked from time to time. To apply the English 
common law principle that a custom is not proved if it is 
shown not to have been immemorial would be to destroy 
many customary rights of modern growth in villages and 
other places. The statute law of India does not prescribe 
any period of enjoyment during which, in order to establish 
a local custom, it must be proved that a right claimed to 
have been enjoyed as by local custom was enjoyed.1

Of adoption. The burden of proving a special custom, contrary to 
the general rules of Hindu law, amongst any member of 
the three regenerate classes, prevalent either in their caste 
or in a particular locality, lies upon him who avers the 
existence of that custom.* The Jains are Hindu dissenters 
and adoption amongst them in the Presidency of Bombay, 
is regulated by the ordinary Hindu law. And when any 
custom to the contrary is alleged, the burden of proving it 
is on the party averring the existing of custom.8

For the purpose of proving that by custom, and in the 
opinion of the Daivadnya caste, an adoption by an unton­
sured widow was invalid the following evidence was not 
allowed :— viz,, that there had been many instances of 
adoption in the caste, and in every such case the adopting 
mother had undergone tonsure and that there had been no

1 Knar Sen v. Mammon 17 All. * Bhagmndas v. liajmal 10 
87 (1896). Horn. 1I.C.R. 211 (1873) ; Shea

* Gopal Karhar v. Hanmant Singh v. Baltho 5 U .  87 (1878);
GoiuMi 8  Bom. 273 (1879). s.C.’ I A ll, 6 8 8 .
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instance, the other way; that the caste was divided in 
opinion as to the validity of the adoption but that at. a meet­
ing of the caste it was declared by a large majority that the 
adoption was invalid. The reason for disallowing the
evidence was that it would merely prove what the 
Court, in the absence of evidence to the contrary, would 
assume to be the case. That is to say, the widows 
of the Daivadnya caste usually and invariably followed 
Hindu law winch ordains that widows shall shave 
their heads, and the opinion of the caste people, even if 
expressed by a majority at a caste meeting, ought not to 
affect the judgment of the Court, as it is not binding upon 
it .1 Section 32 of the Evidence Act is not applicable to a 
case where the evidence is required to prove a fact in issue 
and not merely a relevant fact. Thus a statement signed 
by several witnesses to the effect that a widow cannot 
adopt, according to the custom of her caste, without the 
express authority of her husband, is not admissible to prove 
such a custom under section 32 (4) of the Evidence Act*
A caste custom prohibiting widows from adopt­
ing, unless established by very clear proof that the 
conscience of the members of the caste had come to regard 
it as forbidden, will not be given effect to by the civil 
Court.8

The custom of impartibility must be proved in each 
ease by the party alleging it .4 In order to control the 
operation of the ordinary Hindu law of succession, the 
custom of impartibility, where alleged, must be proved 
strictly. Proof of the mere fact that an estate has not 
been partitioned for six or seven generations is not suffi­
cient to render it impartible, and, hence, that fact alone 
does not deprive the members of the family to which it

1 Ravji Vimyahravs. Lakahmi- 4 Zemindar of Merangiv. Satru- 
bai 11, Bom. 381 (1887). chitrla 18 I.A. 45(1890) ; Ghw-

% Vandrnvnn v. Mdmlal 15 Bora. dharee v. Koolahul 2 Moo.
565 (1890). I. A. 844 ( 1840 ) ;  6  W. B. 1

* Ibid. (P.O.).

m  %l
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jointly belongs of their right to partition/ The fact of the 
formation of several estates by the partition of one entire 
estate implies such a connection between the different 
estates, that the evidence of a custom in one of them would 
be admissible in support of a similar custom in the others.®
Where a zemindari is granted by a sunnad, the onus is on 
the zemindar to prove that his zemindari was impartible.8 
Deskghat vatan or property held as appertaining to the 
office of; desai is not to be assumed pr'md facie to be im­
partible. The burden of proving impartibility lies upon 
the desai, and on his failing to prove a special tenure, or a 
family or district or local custom to that effect, the ordinary 
law of succession applies.*

The omission, of words of inheritance in a sunnad, 
dated in 1748, granted by the then ruling power, which 
confirmed a previous grant, not in evidence, of the land 
being held in ghatwali, is not sufficient proof, per se, that 
such grant was not hereditary, when evidence of long and 
uninterrupted usage shows that the lauds have descended 
from father to son as ghatwali for more than a hundred 
years. Before the British rule in India it was customary 
where the tenure was in fact hereditary and passed as 
hereditary from father to son, to take out a new sunnad 
from the ruling power on each descent.8 

OE primogeni- The custom of primogeniture must be proved by those 
who allege its existence,8 The question as to whether an 
estate is subject to the ordinary Hindu law of succession or 
descends according to the rule of primogeniture must he 
decided in each case according to the evidence given in 1 * * 4

1 Durryao Singh v.‘ Dari Singh s.o. 7 C.L.R. I.
13 B .L .B , 165 (1873). s Kaoldeej) Narain Singh v. The

* Rap Singh v. Rani Baisni 1 1  Government 11 Moo. I. A 247
I. A. 149 (1884) ; g.c. 7 A ll 1. (1871).

* Zemindar of Merangi v. Sri • Muhammad Ismail v. I'idayat- 
Rajah Satruoharla Rumabhodra un-nism 3 All, 723 p. 729 (1881);
Ram 18 T.A. 45 (1.891); Goniradhwaja v. Siiperundhwaja,

4 MlHshappha v. Guruahidappa 27 I.A. 238 (1&00): s.C. 23 All. 37 :
7 l.A. 1G2 (1880) : S.C. 4 Bom. 494 ; S. C. 5 C.W . N. 33.
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i t ,1 The rule of primogeniture has been held to prevail 
where the estate descended entire to the exclusion of other 
sons for eight18 or fourteen8 generations, or for a period 
of eighty years.*

Where the custom of primogeniture is set up in two 
ways viz. (i: as the custom of the district ; (ii) as the custom 
of the family; and there was nothing to show any local 
custom except a Collector’s letter with respect to a custom 
extending to all the zemindars throughout the district, 
while the Court below said that it was perfectly notorious 
that no such custom was in existence within that district; 
and of the family custom there svas no sufficient allegation ; 
the Privy Council held that the custom of primogeniture, 
as the local or family custom, had not been proved.*

The custom of lineal primogeniture may be proved by—
(i) Oral evidence showing that it is well understood 

in the family and in families belonging to the same 
group that no descendant of a younger branch can 
take until all the elder branches are exhausted, 
though no witness is able to point out any actual 
instance in which the rule has been followed or 
departed from.

{ii; Decrees relating to disputes in families belonging 
to the same group, in which it was decided that 
the rule of succession was lineal primogeniture, 
which although not binding1 on the parties to the 
suit, show the prevalence of the custom among 
families having a common origin and settled in the 
same part of the country.

1 Farlagadia MaMiharjuna v, Singh 6  Moo I.A. 164 (1885).
Yarlagadda Nurga 17 I. A. 134 * Gururadhwaja v. Superundh-
(1890;. Zemindar of Merangi v. wqja 27 I.A. 2K8 (1900): S.C. 23 
Satruckarla 18 1. A. 45 (1891) j A ll, 37.
Jatnath v Lokenath 19 W .R. 239 a Umrit Nath Chowdhry v.
(1873;. Qauri Nath Chowdhry 13 Moo.

* Urjwn Singh v, Ohvnsicm I.A , 542 (1870): s. 0 . 6 B.L.B.
Singh 5 Moo. I.A. 169 (1851). 232 ; 15 W .R. 10 (p  0 .)

* Guneih Nutt v. Mohethur

Imi <SL
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(iii> Evidence of precedence conferred, or marked by 
the titles of honour given to the sons of the reign­
ing Rajah in order of seniority, a precedence which 
would naturally be attached to the lines of descent 
traced from them.1

When all the lines of evidence in a case of primo­
geniture converge upon the same point and perhaps no one 
of them would, if standing- alone, be conclusive, but, taken 
as a whole, they are conclusive, the converging evidence is 
regarded as sufficient proof of the alleged custom,15 

Of religious The constitution and rules of religions brotherhoods
endowments, attached to Hindu temples are by no means uniform in 

their character, and the important principle to be observed 
by the Courts is to ascertain, if that be possible, the special 
law and usages governing the particular community whose 
affairs became the subject of litigation and to be guided 
by them.* The only law as to the mohunta and their 
office, functions, and duties, is to be found in custom and 
practice, which are to be proved by testimony.4 A person 
claiming a right to succeed as mohmt has to establish that 
right by Satisfactory evidence. He cannot derive any 
advantage from the weakness of his opponents title.6 
Where from the absence of direct evidence of the nature 
of a Hindu religious foundation, and the rights and duties 
and powers of the trustees, it becomes necessary to refer 
to usage, the custom to be proved must be one which 
regulates the particular institution.4 Any one claiming a 
customary right to grant confirmation of the election of a 
mohmt must prove the custom. An acknowledgment,

» Mohesh Chu-’ider Dh.al v. Kishore Dass 11 Moo, I .A . 405 
Satinghan j0hal29 I.A. 62 (1902): (1867).
29 Cal. 343. * Basdeo v. Qharib Dm  13 All.

* A'?ft Pul Singh v. Jcii Pal 256 (1890),
Singh 23 I.A. 147 (1846): 19 All. 1. “  Rajah Vannah Valia v. Ravi

1 Ranutli/iga Setnpativ. Puria-u- Varma Kwnbi Kutly 4 i .  A. 76. 
ayagum Pilla i 1 I A. 209 (1874) (1876) S.O. 1 Mad. 235.

* Breedharee Doss v. Nando

P
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taken in troubled times from the guardian of an infant 
mohunt, of a zemindar’s customary right to control and 
remove the mohunt, is entitled to little, if any, weight as 
evidence of the custom.' If  the custom set up is one to 
sanction not merely the transfer of a mohunt ship, but the 
sale of a trusteeship, for the pecuniary advantage of the 
trustee such an assignment cannot be validated by any 
proof of custom.1

Where ancestral property has apparently descended onnhen-^  ̂
in the ordinary way according to Hindu law first to the 
son and thence to the mother, it lies on those who aver 
that it is confined to the direct descendants of the original 
donee, to prove their case and show by some custom 
that that was the proper construction of the grant.6 
Although ordinary Hindu law, in the absence of 
special customs, has usually been applied to persons of 
the Jain sect in Bombay, yet the Jains possess the privilege 
of being governed by their own peculiar laws and customs 
when the same are by sufficient evidence capable of being 
ascertained and defined and are not open to objection on 
grounds of public policy or otherwise.4 The customs of the 
Jains where they are relied upon must be proved by 
evidence, as other special customs and usages varying the 
general law should be proved. In  the absence of satis­
factory evidence, the ordinary law must prevail. The 
mere fact that a person is a Jain is not enough to 
establish the conclusion that the ordinary law did not 
apply to him or her.6 Judicial decisions recognizing the 
existence of a disputed custom amongst the Jains of one 
place are very relevant as evidence of the existence of

* Ramalinga Sotupativ. Prruin- 87(1878) s.c. 1 A ll, 088.
aya-gum PilUi 1 I .  A. 2©U (1874). * Chatay Lull v. Chunnoo Lall

» Ilajah Yurmah ratio r . Ravi C I.A. 15 (1878); s.c, 4 Cal, 744:. 3 
Vunmh Kunby Kutty 4 LA. 76 C.L.lt. 465 ; .Slteo Singh v. Dakho 
(1876): 1 Mad. 235. 5 J A. 87 (1878) ; Harmbh

iilolmulfti Singh v. Jukka Perthad v. Mandil Dans 27 Cal.
Singh 19 W .R. 211 (1873). 379 (1899).

* Sheu Singh v. Da It ho 5 1, A.

<SL
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the same custom amongst the Jaius of another place, unless 
it is shown that the customs are different, oval evidence of 
the same kind is equally admissible.'

Of marriages. The family custom as to inter-marriage, being matter 
of family history, may be proved by declarations made by 
the members of the family.* Under section 48 of the 
Indian Evidence Act, opinion of persons who would be likely 
to know the existence of any custom, subject of inquiry, is 
relevant and admissible.®

Of maint.cn- A grant of maintenance to a junior member of a joint 
Hindu family is prime} facie for the life of the grantee.

■ Therefore, where a family or territorial custom at variance
with the general characteristic of such maintenance grants 
is alleged, that custom must be established by clear and 
unambiguous evidence.4

Of Maho- If  evidence is given as to general prevalence of Hindu
incdan cus- . ,, . . ,  , , ....
toms. rules or succession m a Mahomed an community in

preference to the rules of Mahomedan law, the burden of
proof is discharged, and it then rests with the party
disputing the particular Hindu usage in question to show
that it is excluded from the sphere of the proved general
usage of the community.® Where a special custom of the
Khoja community a t variance with the rules of Hindu
law of inheritance is alleged, the burden of proving
the alleged custom rests upon the party alleging it.*
Merely opinion of the leading members of the Khoja
community will notprove a custom of inheritance among
the Khoja Mahomedans at variance with the rules of
Hindu law; instances must be cited in which the alleged
custom has been observed and followed.7

‘ Shhnbhu JVatftv. GayanChaeut 517(1901),
16 All, 379 (1894.) 4 Bui Baiji v, Bai Sa/itvk 20

* Wagertdra Xaraiii v. llaghoo Bom. 53 (1894).
Nath Narain W. B. (1864) 20. “ IUihimnt Bui v . Hirbai 3 Bom.

* Dalglish v. Ghizwffer llom'iu 34 (187*;.
23 Cal. 427: 3 C W 1  21 (1898)1 f Ibid.

* lituram v, Cohen 1 0 . L J.
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The finding of a Court on the existence of the usage tenancy 
under which the right of occupancy is transferable, should 
not be mainly based on irrelevant matters. Section 13 
of the Evidence Act shows the character of the evidence 
by which a right or custom may he proved.’ In deciding 
on the evidence of a custom or usage under which a 
raiyat is entitled to transfer an occupancy holding, regard 
should be had to section 48 of the Indian Evidence Act. A 
judgment of the High Court as to the transferability of 
similar tenures in an adjoining village of the same per- 
gunnah is admissible evidence of such usage under section 
42 of the Evidence Act.3 In a certain case the lower 
appellate Court in deciding the question whether an 
occupancy holding was transferable or not found as 
follows: “ There is abundant evidence on the record to
show tha t such lands are actually sold in the locality and 
the kobalas filed in this ease support the fact.”  The High 
Court held that this did not amount to a finding of local 
usage3. In  order to establish ‘ usage’ it is not necessary 
to prove its existence for any length of time. The state­
ments of persons in a position to know of tlse existence of 
a custom or usage in the locality are admissible as evidence 
under section 48 of the Indian Evidence A d .4

The words ‘established usage’ in section 53 of the 
Bengal Tenancy Act of 1885, do not refer to a practice 
previously prevailing between the landlord and his tenant, 
but to the established usage of the pergunnah in which 
the holding is situate.'

In an inquiry as to whether tenures of a certain class 
are transferable according to local customs, it is sufficient 
if there be credible evidence of the existence and antiquity

' PalaliAhari v. Maimers23 C a t  I >1(1900).
179 p. 184 (189')), * SeriatuUah v. 71 tin Hath 26

* Dalgleuh v . Gvzaffer Howm, C u t  181 (1898).
23 Cal. 427 (1896); Bariatullah v. 1 llira Lai v. Mathura 15 Cal.
Ban Hath 20 Cal. 184 (1898). 711 (1888).

* Pino Hath v , Nohia 6  C.W N.
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of the custom, ami none to the contrary- There is no 
necessity for the witnesses to fix any particular time from 
which such tenures becrme transferable.1 In order to 
make a right of raiyctti jvmma, which is no higher than a 
right of occupancy, transferable, it must be shown that 
it is so transferable according to the custom of that part 
of the country in which the tenure is situated.1 In a suit 
for ejectment the burden is on the tenant to prove 
that the tenure is permanent. In Bengal the tenant is 
not bound to prove a special local custom to make out 
tha t the tenure was permanent.1 * 3

Of mercantile To establish a mercantile usage, it is not necessary that 
usages. tbe evidence of instances in support of it should be marked

by antiquity, because the usage may be still in course of 
growth. I t  will be enough if from the evidence the usage 
appears to be well-known and acquiesced in.* Sometimes, if 
there he a doubt about the custom, it may be fit and proper 
to take the opinion of merchants thereupon. But that is 
only where the law remains doubtful. But even there the 
custom must be proved by facts, not by opinion only.6 
u The established usage of dealing in the mercantile 
world should be held in high respect; the very existence 
of such usage shows that in practice it has been found 
useful and beneficial; the presumption is in its favour and 
no departure from it  is to be inferred from doubtful 
eireninstances and especially not from circumstances 
which in the opinion of mercantile men generally would 
not be conceived to produce any such consequences.115 In 
KircMer v. Venus' the Privy Council observed tha t when

1 Joy Kixhen v. JDoirrga Narain also JCanji v, Bkugvanitas 7 Bom.
1 1  W , B. 348 (1869). L. K. 57 (1904).

1 llmwpourm v . Ooma Churn 4 * Cunningham v . FonHanque 6 

18 W .B. 55 (1872). 0. and P. 44 (1838); Lewis v. Alar-
4 Nilmtan, v. Ztma'il Khan 8  shall 7 M. and 74. 729 (1844).

O.W.N. 895 (1901). 0 C'owie v. Bern fry  3 Moo, T.A.
* Juggomohnn Qhosc v . Manic h 448, 465 (1846).

Chand 7 Moo.' I. A. 268 at p. 282 ? 32 Moo. P. C. 361 (1859).
(1859) : s. C. 4 W. R. (P.C.) 8 , Sec
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evidence of the usage of a particular place is admitted 
to add or in any manner affect the construction of a 
written contract it  is admitted on the ground that the 
parties who made the contract are both cognizant of the 
usage and must be presumed to have made their agree­
ment with reference to it, and no such presumption can 
arise when one of the parties is ignorant of the usage.

Evidence of usage has been admitted in cases of con­
tracts relating to transactions of commerce, trade, farming 
or other business—for the purpose of defining what would 
otherwise be indefinite, or to import a peculiar term, or to ex­
plain what was obscure, or to ascertain what was equivocal, 
or to annex particulars and incidents which, although not 
mentioned in the contracts, were connected will* them, or 
with the relations growing out of them ; and the evidence in 
such eases is admitted, with the view of giving effect, as far 
as can be done, to the presumed intention of the parties.1

The question whether evidence of custom which alters 
the meaning of a written contract can be given to con­
tradict the plain meaning of certain words of a written 
contract was raised in the case of lleilgers 8f Co. v. Jadvh 
L all Shaw? but it was not necessary to decide the point 
as there was nothing in that case amounting to evidence 
of custom to show that a different meaning should be 
put on the words from the natural one. In  Morris v.
Panchanaudo? however, it was held that oral evidence of 
a custom to vary a written contract was not admissible. A 
custom cannot affect the express terms of a written con­
tract.4 The Sudder Dewany Adawlut of Bengal laid down 
that in the interpretation of contracts the law and custom 
of the place of the contract must govern in all cases in

1 Phillipps and Arnold on'tlio 8 16 Cal. 417 (1883).
Law  o f Evidence Vol. 11 415* 10 * 5 Mad. H .0 .B . MB (1870).
Edn. cited by Lord Cam pbell in ‘  Indur Chandra v. Laekun 
TIvmfrey v, Dale 7 E. and L. 7 B, L. 11. 682 (1871). Volkart 
273 (1857) : s. c. 27 L, J. 0 . B. 330 Bros. r. YetHnlu 11 Mad. 453 
on appeal. (1888).

: ,77 77777: v7V7 . --7 7:7'7-7 7v v- 7  ;
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which the language is not directly expressive of the actual 
intention of the parties.1 Under section 9 2 , proviso (5) of 
the Indian Evidence Act, evidence of alleged custom or 
usage is not admissible to explain or vary the natural and 
ordinary meaning of the words in the contracts.4 The words 
ft usage of trade’1 are to be understood as referring to a 
particular usage to be established by evidence and perfectly 
distinct from that general custom of merchants, which is 
the universal established law of the land, which is to be 
collected from decisions, legal principles and analogies, 
and not from evidence in  joca's.* A custom of usage of 
trade must in all respects he consistent with law4 and it 
should not be repugnant to, or inconsistent with, the 
express terms of the contract made between the parties.8 
Where evidence of custom of trade is offered not to 
vary but simply to explain the terms of the contract, it is 
admissible cm the principle on which evidence of usage of 
particular trade is admitted,6 W here the evidence of custun 
contradicts the term of a written document, it is inadmissi­
ble.7 It should be noted that the construction of a contract, 
unless there be something peculiar to the words by the 
reason of the custom of the trade to which the contract 
relates is for the Court i.e., as distinct from the jury.8

1 Itammcdhee Lahore/' Gojm Vlad. 161 (1888); Smith v, Lvdka 
Kishen Gamin 13 S. I>. Dccis. Part 17 Bom. 129 (1892).
1, 1132 (1865). 6 Himfrey v. Dale 7 F. and B,

* Smith v. Lvdka Sheila 17 266 (1857) ; Fleet vr. Mmerton L. B.
Horn. 129 (1892); Alexander v. 7 Q B. 126 (1871).
Davis 2 Times L. B. 112 (1885) ; 5 Pike v. Qngtey 18 Q. B. D. 708
Motion v. Michaud 8 Times L R (1837) ; .Barrow r. Dt/der 13 
253 (1892); Joynsm v. Hurt 10 Q.B.D. 685.(1881) ; Smith v. J.udha 
O.W.N. eicxxvi, (1905). Ghrlla 17 Bom. 129 (1892) ; VoU

* 1 Smith’s L  C. (9 Edu.) 681. kart v. Vdtivclu 11 Mad. 459
* Indian Contract. Act s. 1. (1888).

Meyer v. Dresser 16 C.BN.S. 616 • Bowes v. Shamd 2 Aps Cas. 15S
p. 660 (1864). (1877) ; Smith v. Lvdka Sheila 17

Volhart Bros, v. VUthdu l l  Horn. 129(1892).
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Cuttack ... 58 exclusion from succes-
— AttgurhRaj 61 sion a, wife ... 403
— Killa Banker- ... 61 marriage 304, 403
— Koenghur Raj ... 61 ’ Gharbari Gosavi ... 253
— Zemindari of Pachete 72 Ghatwali Tf.nhre : —
ordinary law prevails difference between, and

if, not established ... 88 i chakeratt lands ... 199
proof of, ... ... 383 forfeiture of ghatwali
to be binding must not lands ... ‘ ... 203

be so modern as to not a joint family property 200
preclude idea of ini- origin of, ... ... 199
memorial usage ... 46 perpetual sub-lease of,

where it is not a family at Beerbhoom ... 201
arrangement but a, ,,. 86 resumption of, 301

• GcW \  '
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Page. H Page.
Ghatwali Tenure— (con/d.)

right of succession to a, Hatwa or Hunsapore Raj 73
in Bhagulpore and Hindu—
Beerbhoom . 200 adoption of son of a

rule of succession to, ... 200 Brahmo by a, ... 159
sale of, in Kharagpore 204 gift of a son in adoption 
what is a, ... ... 198 bya.convert ... 158

Gift— inheritance among,Bud-
among Burmese Buddhists— dhisls of Arakan and

by a  Buddist monk ... 367 Chittagong ... 362
conditional, ... 365 Hindu Convert—
death-bed, ... 366 gift of a son in adoption
delivery of possession by a, ... ... 158

essential in a, ... 364 Hindu Law—
— -■ excepting in a, for custom as a source of,... 13

religious usage ... 364 illegitimacy no absolute
paggalika, and thingika, 368 disqualification for
revocation of, ... 365 marriage under, ... 317
verbal, whether valid impartible estate joint

(donatio mortis causa) 366 family property accor-
among Malabaris— ding to, ... 174

effect of, of property to of inheritance applies to
a  female and her Sadhs ... ... 277
children by karnavan Suni Borohs in Gujarat
of tarwad ... 441 governed by, ... 402

in Punjab— —similarly Molesalam
distinction between, and Giraslas In Broach ... 402

will ... ... 493 Hindu Customs-
possession necessary to see Adoption ... 122

complete a, ... 490 ,, Impartiality ... 170
Gohei. Girassias ... 264 „ Inheritance ... 260
Gorabundee tenure— ... 531 „ Marriage and
Gosavi— Divorce ... 286

gharbari, ... ... 253 „ Religious Endow-
grant to a, and his dis- nients... ... 221

ciples ... ... 254 Hulwaees—
succession to a, in re-marriage of widows

Deccan ... ... 272 among, ... ... mj
zundivale ... 249 Hundis—

Gossain— see Trade Customs ... 535
grihasiha, of Hardwar 247 Hua Chaharan ... 91
land bestowed on, in Huq Jethansi...

perpetuity ... 235! or‘right of eldership ... 90
marriage among, of Hua Purohiti ... 91

Deccan does not work Hua Shuka or Pre-emtion 95
as forfeiture 251,317 Hua Toda Garas ... 577

Graveyard—
rights of a Mahomedan I

community to perform
ceremonies in a disused, 393 Ilaka of Rawutpop.E—

Gvawals:— descends entire to the
adoption among, ... M3 eldest son *>. 77
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Page. Page.
Ijlaka of Rawutpore— (eontd.) Impartible Estate—{contd.) 

younger sons cannot descends to first born
claim partition in, ... 77 son of any of the

ILLATAM— wives ... ... 185
among Nambudrts ... 430 —sometimes according
— —  other castes ... 432 to priority of mar-

Illegal Customs— riage of mothers ... 186
among Mahomcdan —full brother preferred

Kanchans ... 568 to half-brother in
------ buyers and sel- Tipperah Raj ... 186

lers at Kamptee ... 567 effect of confiscation and
of assignment of right of restoration of Hunsa-

management of a pa pore, or Halwa Raj
goda ... ... 561 (Vis major) ... 192

—cess ... ... 567 female cannot inherit
—contract of marriage an, ... ... 186

for consideration ... 558 is joint family property
— to become null and according to Hindu

• void on happening cer- taw ... ... 174
tain event ... 561 inalienability of, ... 175

—entered into by a illegitimate brother’s
public officer ••• 561 right to succeed to, ... 186

—dancing girls ... 363 liability of, for debt ... 197
-  dedicating minor girls 563 may become partible ... 194
—letting house to prosti- of Taluqs of Oudh ... 196

tutes ... ... 567 partition of, ... 196
—marriage contract for primogeniture is rule of

consideration ... 358 descent of, ... 170
—prenuptial arrange- proof of impartiality

ment. by a husband ... 562 of, ... _ 198, 387
—purchase of a bride ... 561 Rajes, zemindaris,

Illegitimacy— service tenures are
no absolute disqualifica- 170,171,172

tion of marriage Rani Sartaj Kuaari’s
under Hindu law ... 317 case re, 170,177

rule of primogeniture rule of succession to, ... 178
and allegation of, ... 184 Shlvagunga case re, ... 189

Illegitimate— See Chakeran lands
brother’s right to sue- — Ghatwali tenures

ceed to an impartible — Inam lands
estate ... ... 186 — jagirs or Saranjams,

children and their caste 121 — Jagir Chakeran lands
rule of succession among, — Pulliams

sons ... ... 278 — Vatan lands
son’s right to heredi- among Burmese Buddhists—

tary office of Chou- husband or wife
dharee in Kulyan cannot inherit from
Prant ... ... 383 each other immove-

Impartible Estate— able property ... 319
customary rights to sue- Inam Lands ... 214

cession to, subject to I nheritance—
Regulations ... 171 among Jains ... 267

■ g° 5 x  ■ , ■ ■ ■
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Page. . Page.
Inheritance— (contd.) Jains—

by a nephew to tenant adoption by, ... 136
right ... ... 278 ------- among Sarogip** 138

devolution of property —------ Oswai, ... 138
left by sudra y a t i re- --------Marwadi, ... 140
guiated by ordinary ------—in Bom. Presy.... 139
law of, in absence of - .....-in Southern Ind. 141
usage to the contrary 119 --------in Bengal ... 142

Hindu law of, applies to inheritance among, ... 267
Sadhs ... ... 277 proof of inheritance

among Burmese Buddhists— j among, ... 5 9 1
adopted child forfeits, rights of adopted son

to his natural parents 353 among, .. ... 269
-----his and natural j widow’s right among,... 268

children’s shares ... 354 Jamboo Brahmans—
-----shares of children succession by daughters

of a divorced wife ... 355 among, ... ... 264
between surviving pare- Jats—

nts and their children 350 custom of recouping
-----brothers and sons 352 original marriage ex-
---- -widowand children penses among, ... 315

of former marriage ... 352 succession among, ... 270
by iilegitemate children 356 Jensii—
by persons giving assis- his right ... ... 460

tance in sickness and Jobya-nanbya ... 339
performing funeral Jijbraj ... ... 47
rites ... ... 357 Judicial—

3 mutual right of, of hus-. dicisions most satis-
band and wife 345, 347 factory evidence ... 580

questions of, to be settl­
ed by Buddhist law K
or custom ... 359

re impartible property 319 K adwa_ K onbis—
— husband's power to prohibition of adoption

sell joint property ... 348 among, ... ... 1 5 *
——second wife's right K aje (see K urao)

to share with first wife 348 K anchans—
right of pre-emption is of Delhi ... *«• 404

an incident of law of, 375 see Illegal Customs ... 568
when, goes by ascent... 349 K an-ma-sat — 

am ong H indu  Buddhists—  see Buddhist Customs ., 334
of Arakan and Chitta- K anom— ... • 4 5 5

g0ng ... ... 362 difference between otti
-------IZerbadis ... 363 and>
_____ -Chins ... 363 effect of antibhavam
—-----Chinese ... 363 in, deed .. ... 45®
See Punjab Customs ... 463 redemption of a, ... 4 5°

K an w in—
J succession to. property 363

. ; ■ K arnavan—
Jagirs or Saranjams ... 210 a female, ... ... 4 3 9
Jagir Chakerau lands .. 205 adoption by a, — 43»

n
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Pa g e . P ag e .
Kar navan —(contd.) Koraree Raiyat ., 530

effect of gift of property Kritaka 105
to a female and her Kritima—■
children by, ... 44-( ’n JaFna _ "• s32

his power ... ... 4 3 6  prevalent in Mithila and
is a senior member of a - other places 1 3 0

tarvaad ... ... 4 3 5  status of a, son ... 1 3 2
removal of a, ... 4 3 9  what is a, form of adop-

Katlai ... ... 2 5 5  tion ... ... 13 0
Katyari_ who may be adoptecl.in,

Talukdari Estate of, ... 77 foI m . •’• "  T3 ‘
ĵ AZj  see Punjab Customs ... 490

* office and appointment K u d aveli (see O d «.v e l i) 303
of, ... 399 K u ikan o m  ... ... 457

K krao (see K orao) K ulachaR
K evo la  — see Family Customs ... 43

adoption in Bareilly ... 168 K orao (or K erao, K a je ,
K hana-tmmad ... 477 Dherricha or Dhare-

see Punjab Customs ... 508 yja ...  ... 290
K h a r w a —

community of Broach 400 fj
K haschela— . ,

succeeds where no norm- L agma or dh ara  ... 3°3
nation is made ... 232 L a w —

K h o j a s __ c o m p r e h e n s iv e  d en n i-
ancestral and self-ac- tion of, ... ... 4

ciuired property custom as a source of
among,,.. 4*7 Hindu, ... ... 13

females not entitled to custom and usages
share their father’s growing up p a n
property among, ... 415 passu with written,... 6

history of, .. -  4U customary, ... 10
less stringent rule fe  definition of, by A.ustin 3

proof of custom among 417 of pre-ernption c>̂ erJ
matrimonial law of, ... 4*5 modified by local
settled rule of succes- customs -* 9 7

sion and inheritance priority of custom to, ... t
among,... ... 416 varioususes of term, ... 2

son’s right to partition was built upon custom I
among,... 416 Legal M emory ... 26

widow's right among, 415 Legitimacy
_____-to maintenance 417 queer custom of, among
wills bv, ... ... 418 1 certain caste or family 119

K h o t — * Lax M ercato ria  ... 533
managing, ... 529 how far to be enforced

K it t im a  ... ... 340 by Courts of law ... 534
publicity and notoriety L in g a y e t

essential to establish, 342 marriage between
Koirebs— members of different

re-marriage of widows sects of, ... . ••• 3° 2
among,... ... US odaveh „  marnage

Kolianam ... ... 303 among, Goundans ... 302

-  ............ ' ........................................— - 7 " “ .... V -  ''
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Page. Page.
L ingayet—(contd.) M ahometan - (conid )

position of a woman Kharwa community of
among, ... ... r17 Broach ... ... 400

re marriage of wife marriage by a Hindu
among, ... ... 118 widow after her con*

serai u d ik i marriage version to ... 315
among, of South proof of, custom ... 592
Canara ... ... 303 religious e n d o w -

widow re-marriage among, 117 merits ... ... 390
Local or T erritorial right of a, widow to in-
Custom— herit her deceased

among vatsnabs of husband in preference
Manickganj ... 102 to his brother ... 382

how to establish a, ... 89 rights of a, community
in Bhabalt mahals ... lot to perform cererno-
of huq chaharan ... 91 nies in a disused
of huq jrthartsi or right graveyard ... 393

of eldership ... 90 suit, for divorce by a,
of huq purohiti ... 91 Burmese wife against
of haq shufa or pre- a, husband ... 339

emption ... 95 in P unjab—
proof of, ... ... 585 adoption among, ... 511

Lqdh Caste— —among, agriculturists
kurao  among, 290 and non-agriculturists 507

Lower Burma— childless, proprietor’s
alienation of joint pro- power to make gift

perty by husband in, 376 to a daughter and
ancestral property in ,... 373 daughter’s son • 5I2
right of pre-emption in, 375 ...——-to a brother and
sale of undivided a nephew ... 514

ancestral property in, 374 ------- to a sister and
widow’s power to sister's son ... 314

alienate in, ... 377 father’s power of aliena­
tion ... ... S11

Kashmiris of Lahore
M  city governed by, law

and not by custom ... 507
Mafee Birt— khana-damads ■■■ 508

succession to, tenure ... 278 male proprietor’s power
MAiioMEDAN— to alienate ... 5*5

authority of law su- married daughters ex-
preme among, ... 378 eluded b}' collaterals 508

burial right of a, com- pagvand  and cltundu-
munity ... ... 394 «and rules of succes-

caste question among, 401 sion among, ... 5°6
converts 379, 380 sister’s right ... 5°9

during Marhatta Govt.- son of an adopted son
custom of country succeeding in his
followed in preference natural family ... 5 11
to, law ... 379 widow’s power to alie-

inheritance among, nate ••• 5*5
Burmese ... 363 widow’s right ... 5 °9
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, ,  Page. Page.
Mauomedan custom— Malabar Customs—(contd.)

of divorce tilaq or kholu 399 . Nambudris.
— excluding Illegitimate Tarwad

son from office of M anbhoom fi,state—
Chaudkarce of Kul- succession by eldest son 57
yan Prant ... 383 ----- not by son of eldest

—• exclusion from sue- Rani ... 58
cession of a g h a ir  k u f  Mangni_
wife _ ... ... 403 or betrothal 307

— fisabilil/ak w afcf in M angrole_______
Chittagong ... 391 usage of, ... .. 544
joint family ... 382 Manorial right ... 570

— mortgaging w a k f  Manu—
land in Broach ••• 391 Code of, ... 14

— office of muta-walli Makkataym______
being hereditary to prevails among Nam-
be strictly proved ... 391 budris ... ... 419

— primogeniture ... 380 Tiyans, Tiyars and
-pronouncing ‘ameen’ Thiyyas follow, ... 443

arid rafadain’ ’ in a Makurari Istemrari ... 522
mosque... ... 392 Mapillas-
usury ... ... 389 anandvavan 's mainten-

— widow inheriting her ance among, ... 453
deceased husband in devolution of property
preference to his bro- among,... ... 452
t'ler *•« •• 382 history of, ... . 451

u rfs  or, ... ... 35 presumption of joint
dea Converts ownership among, ... 453

Cutcht Memoms rule of succession among, 4,52
Dower self-acquisition in,
Kaxis family ... ... 453
Khojas M arriage—
Mapillas among gosains of
Mutawalh Deccan ... ... 251
Wakf — m ohuntsM  disquali-
Zerbadis fication ... ... 250

Malabar— ana n d  ... ... 304
adimayavana tenure in. 461 anuloma ... ... 289
land tenure in, ... 461 asura 287, 558
Mahomedans of, ... 454 authority of caste to
mortgage tenures in, ... 455 declare a, void ... 314
S th a m m  lands in, bashee bibaha ... 309

whether alienable ... 446 between distinct castes
three different systems how far sanctioned by

of succession preva- custom ... ... 300
lent in, ... ... 419 ---- among Lingayets... 302

Malabar Customs— bhati or bebhati 262, 304
See Alyasantana Bvahtno ,,, 717

Kama van. Christian ... ... 316
Map, 11 as. conditional or su ta  ... 304
Mortgage Tenures. “ dagger/’ ... 303

dissolution of, or divorce 310

! / % ^ x
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Page. [ Page.
Marriage —(contd.) Marriage—(con*/.)

distinction between sagai tliree kinds of, ••• 3 1 ̂
and biahi ... 295 in  Punjab—

effect of conversion on, 315 chuddar and an i 304,494
gandharva  ... 28$ exchange 495
gha ir k u f ... ... 304 kurao ... ••• 49^
'ko lianam  ... ... 303 MARUMakkatayAM —
kurao ( kerao, kaie, governs Nairs ... 419

dhericha, dkareyjct) 290, 496 ! Melkoima R ights —
——  among Jats ... 290 ; and temple of Tcachan-
—— among l.odh Caste 290 hurissi ... 257
lagna  or dkara ... 303 M igrating Family . , 31
Mahomedan ... 315 onus probandi ... 275
mookhochandrika ... 286 presumption in favour of, 274
natra ... ... 291 rule of succession
nika ... 304, 316 of) ••• 273
odaveli or kudaveli ... 303 — in case ol change of
of bastard ... ... 317 habitat by act of
of gosains of Deccan ... 317 Government ■ 276
p a t .. ... 291 test to be applied in
parisam  or recouping deciding whether lex

original, expenses on loci _ governs suc-
marrying a widow ... 313 cession of a, ... 273

phoalbibaha 59, 287 tn  Puniab—
proof of, ... ... 592 see Punjab Customs ... 47S
sagai oxshunga  ... 294 M igration—
sambhandham  ... 420 of a Hindu widow sub-
santigrih ita  . .. 286 ject of French India to
sarvasvadhanam  30.4,430 British India ... 270
second, ... ... 30® Mjrasdars—
serai ud ik i ... 303 in Madras *»• 5 2°
she/ ... ... 563 Mohunt—
tali-kettu-kalyanam  ... 420 chela o t disciple alone
whether loss of caste i entitled to succeed to

dissolves a, ... 312 a deceased, ... 23°
within prohibited degrees 310 —in default, a gtiruopat

am ong Burmese Buddh ists— or some other relate si
a minor's, ... 3*9 of- "■ . , ,'** a3 6
breach of promise of, ... 326 elect must be installed
elopement and, ... 321 at bundhdraceremony 233
head wife, “lesser wife” legal representative of, 235

and concubine ... 324 marriage among, and
of Burmese converts ... 325 disqualification ... -5 °
polygamy ... 323 nomination of successor
presumption of, ... 322 by deceased, must be
prohibited degrees in, ... 322 confirmed ... 3o
re, of widow or I removal oi a, ... 237

divorced woman ... T-7 rights of a, of a m u tt 230
second, of a man **. 32̂  j whether leprosy cis-
what constitutes a valid,. 319 j qualities, ... 37
who can dispose of a trt Punjab--*

girl jn> 321 1 see Punjab Customs ... 497
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M iJhuntee— Page. N  Page.
or mohuntship ... 226
right'of succession to a, 231 : N. J. A ct—• 
rule regarding sueces applies to trade customs 333

sion to, ... ... 232 N aikins or Dancing girls—
usage of each, is its law adoption by, ... 145

of succession ... 234 —in Bengal ... 146
Molesalam G irasias 402 —in Bombay ... 148

governed by Hindu law —in Madras ... 147
in matters of succes* plurality of adoption
sion and inheritance 402 among,... ... 150

Mookhochandrika— N air— ... ... 419
marriage ... 286 marriage of samhhan-

Mortgage— dhatn ... ... 420
. tenures in Malabar ... 455 — tali~kettu-halyanam  42c

------- K an am ... 455 m arum akkatyam  governs,419
------- K uikanom  ... 457 tarvoad ... 419, 434
------- o /ti... ... 458 N ambudri— ... 19
------- peruarthum  ... 460 appointment of an heir

MosauE— among, ... ... 428
pronouncing “ameen’’ difference between

and performing customs of, and
11 rafadain ’ ’ in a, ... 392 Nairs in manage-

public worship in a, ... 392 nient of property ... 423
superintendence of, ... 453 ------between usages of,

Mutawulli— and Brahmans of
a female may be a, ... 391 j other provinces ... 422
custom of office of, to be history of, Brahmans ... 421

strictly proved ... 391 ilia!am  among. ... 4 3°
Mutt— " liability of sons for

difference between a, favher’s debts among, 433
and a temple • ... 226 m akkatayam  prevails

--------between manager among, _ ... 4 19
of temple and head of, 226 modes of affiliation

distinction between, and among, ... ... 4 2 7
adhinam  . 225 j right of eldest members

dwandvti ... 226 \ of, family ... 4 3 3
foundation of, dates from ; rule of devolution of self .

Sankaracharya ... 224 j acquired property
origin of, ••• 223 [ among, ... ... 4 3 3
------- of endowed, ... 225 rule of succession
rightsof a m ohunt of a, 230 among,... ... 423
rules of succession to a, 232 sarvasvadhanam  pecu-
— khascheia to succeed liar to, ... ... 429

where no nomination widow’s power of alietia-
made ... 232 lion and adoption ... 432

sudra or shivite, ... 226 Natra Marriage ... 291
succession to bairagee, ... 258 j N ihangs—
--------- to, in Cuttack 240! succession among, ... 271
— -— -to a shivite, ... 238 j N ika M arriage 304,316
swawi or head of s», N ispraha ... ... 253

' does not forfeit his j N on-occupancy hold-
position for lunacy... 237 ! ING ... 5-*®
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O Page, Page
Pat Marriage ... 291.

Occupancy ... ... 529 Patia Raj i n  Cuttack... 76
Occupancy holding— I’eruarthum T enure ... 461

519,521 I’HOOLBIBAJH—
Occufancy Rights— marriage ... ... 2S7

530,525, 526 son, his status 60, 62
Odaveli or Kudaveu wife, her status 59, 60
Marriage— Pikes—

among Lingayet Gound- rights and priveleges of 526
ans ... .■■302 Poggalika— ... 368 ,

Ott I ... ... 458 POLLIAMS—
difference between day adi-fi attain rule of

kanom  and, ... 458 succession applicable
right of, holder ... 459 to, ... ... 209

impartible, governed by
P rule of primogeniture 208

succession to a, accord-
Pachees Sawal— 59, 61 ing to priority of birth 209
Pachbte— what is a, ... .. 207

zemindariof, 72 Polygamy-
Pact OM Raj— ... 71 : lawful by Buddhist law . 323
Pagayand and Chund.v 1 Pon or Palu or D e z  ... 288 

vand ... 466,506 Posthumous Chela ... 248
Palas ... ... 574    son or heir ... 276
Paluk Putka ... 165 Potter Caste—
Parisam— divorce among, ... 118

or custom of paying parisam  among, ... 315
original marriage ex- Pre-emption... ••• 95

pense on marrying a among Christians or
widow ... ... 315 Europeans ... 99

Pariyam— how a Mahomedan to
or betrothal ... 407 enforce his right of,

Parsis -  against a Hindu ... 97
m angnis are indis- in Punjab and Oudh

soluble among, ... 308 right of, is regulated
Partition -  by statutes ... 97

of ancestral property in is essentially a Maho-
father’s life-time ... 277 medan doctrine ... 95

among Burmese Buddhists— no right of, according to
between adopted child Hindu law ... 95

and step-mother ... 371 or huq shit f a  , 95
------- brothers and right of, recognized in

sisters ... ... 370 Madras Presidency
- ...■—■children of first even as between Mu-

marriage and second homedans except by
wife ... ... 372 local custom. ... 97

------- first and second -----of, among Bud-
wife ... ... 371 dhists is an incident of

------- husband and wife 370 law of succession and
------- step-mother and inheiitanee ... 375

step-daughter ... 372 rule of law re, as laid
------- two sisters ... 368 down by Cal. H C. . 98
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Page, t Page.
P re-emption—(cantd.) Privacy—

when right of, arises ... 95 “ Pro-soN-Brahman’ ... 105
Where custom of, does Proof op Customs ... 579

and does not exist ... 98 Prostitute —
where law of, modi- adoption by a, ... M9

fied by local customs 97 landlord and, tenant ... 5*7
see Punjab Customs ... 504 rule of succession

Priest or Vttrohii•— among ... 282
exclusive right of a. ... 93 P ublic Policy—
ha no hereditary right marriage contract to

to fees ' ... 92 become null and void
his right to fees collect- on happening certain

ed at shrines ... 93 event opposed_ to, ... 561
whether sate of office — for consideration op-

of a, is valid ... 94 posed to, 558, 5 5 9 . S ô
wrongfully receiving fees 94 public officer entering 
yajam ana's right to into a contract not

select his own, .,. 92 enforcible opposed to ... 561
P riestly Office ... 245 Pugla IV ggrk ... 576
Primogeniture— P i .nciiayet— 19,20

custom of, exists in Punjab Customs—
Pactum Raj ... 71 among H indus see—

eldest son succeeding Adoption •• 479
by rule of, is son Alienation ... 485
born first by any of Inheritance ... 463
the wives " ... 185 Marriage artel Divorce 494

—sometimes son born Pre-emption • 501
by mother married Religious Institutions 497
first ... ... 186 Village Common Land 503

ga<i ina ih in i same 9s ... 183 among M ahom gdam ' ... 506
hug je thansi is a Putnee 1 .an DS—

nglu of.... ... 90 rent of, ... ... 522
is rule of descent of Putrika Putka 116

impartible estates ... 170
proof of, ... ... 583
Rajput family of Jadan R

Thakur clan subject to, 75
rule of lineal, prevails “ Rafadain” —« ... 392

in Dalbhoom estate... 63 Raiyat — 
rule of, and allegation auction purchaser of

of illegitimacy ... 184 right and interest of a, 531
succession by lineal, in holders of joint undivid-

Chota Nagpur Raj ed estate and a, ... 521
family ... ... 68 1'otarce, ... ... 53°

what is a lineal, ... 18: rightof anon-oaupancy,
what is, ... ... 181 not made hereditable

among Mahomedans— by B. T. Act ... 520
see Mahomedan Cus- ——occupancy, to cut trees

toms ... ... 3S0 on his own land 520,521
in  P unjab— with rights of occupancy in

see Punjab Customs ... 465 Madras ... 525
customary right of. ... 572 See M ill-ra iya t ... 531
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Page. P age.
Rajbansis Re-marriage—

rule of succession appli- of widows sanctioned
cable to, -  277 by caste custom ... 115

Rajput  —among AheerS ... 115
family of Jadan Tha- ---------- Hulwaees ... 115

kurs ... ... 75 ----------Koirees 115
Ramghur Raj ... 7 « ------------ Lmgayets 117
Raoteas -  ---------- Maravers ... 116

re-marriage of widows j IS amasoodras 1 1 5

among, 115 Raoteas 1 • 5
Ravdthans__ of widows according to

of Palgiiat ... 4 5 4  caste custom, forfei-
Rbddi Caste— ‘*ure ̂ -f, property and

iila tam  among- •-* 4 3 2 { Act XV  of 1856 295,315
whether a father-in-law j —decisions by All. H L  296

can disinherit his heir ! Bom. H C. 298
in favour of his son- j " 1""'1  ̂* 2 97
in-law among • i »9 ! Mad. H.C 291

Regulation— ! of wife among Lmgayets 118
V III  of 1703 ... 206 ! of a woman during itfe-
X I of . 7 9 3  -  77. 'M  79. 8 0 , of her husband 291

171, 380,381 wife’s right of, among
X  of 1800 ... 77,78,79,80 Aheers ... 116
X II of 1805... 80,171,380 am ong Lurm esv B uddh ists—
X X IX  of 1814 ... 200 of Burmese widow or
X fV  of 1819 ... 201 divorced woman ... 327
Bom. X X V I of 1827... 400 R ight—
Mad XXV  of 1862 ... 209 exclusive, of succession

■ XVI of 1827 ... 220 of an eldest son ... 260
Religious Endowments— Jam widow's. 268

English law relating to of adopted son among
superstitious ust-s has Jains 269
no application to ~  eldership ( see hnq
Hindu, ... 221 je th a n s t ) ... 90

formalities and incidents — Hindu widow to m
Qf 221 bent her son ... 299

proof of, ■ ' 590 -landlord (see kUq
public and private, ... 221 chaharan ) ... 9r
see Adhinams — ,noht,,u  of a m u tt -  23«

Mutts. — non-occupancy
Temples raV a t . 5 ™, 5 ^ i
Vaishnava Akharas. -  pre-emption ( see

am ong M ahoniedans— tuq s i u / a \  .. 95
tee M a h o m e d a n  —  p uroktt andyajam ana  91
Customs ... 3 9 0  -  sister to succeed 265

Religious Institutions-  -  s» ” b>' ^ ’ vasvadha-
see Punjab Customs .. 497 m arriage ... 430

Religious Office-  -  succession to mo
res extra  commercium  243 hunter ... 231
saleability of, among atnong Burmese Buddktsts-

M ahom edans ... 393 ------  pre-emption ... 375
see Illegal Customs ... 5^1 RussuM ... 528
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Sadhs-  Son— {contd.)

Hindu law of inherit rights of among Jains ... 269
ance applies to, ... 277 rule of succession among

Sagae or Shonga ... 294 illegitimate, ••• 278
distinction between, and subsidiary, 127, 128, 165

btahi marriage 295 succession by, of different
Sajjadanasiisn—  wives ... ... 360

office of, in Surat 384 -----by a brother to the
whether devolves on exclusion of, ... 277

eldest son ... 385 whether a, by bhati
whether, in his life time Rani has preference

can appoint his sue- to a, bv hebhati Rani 262
cessor ... • 386 in  Punjab—'

Sambhandiiam marriage 420 right of, ... ... 463
Sanjogee Bair a qbe— ---- sister’s ... 475

of Bombay... ... 257 | in-law ( k k a n a -d a m a d )  477
San tig k ih ii a marriage— 286 j Sonepur Raj ... 74
Saranjams ... ... 210 Soosung Raj ... 64
Sarvasvadhanam ... 304 ; Sravuk Guru—

form of affiliation among succession to, ... 233
Nanibudris ... 429 Stridhan—

incidents of, marriage... 430 descent of, among Cutchi 
right of son by, Memons... ... 411

marriage ... 430 Succession—
Skoiiur Raj ... 77 alnong Cutchi Memons 407
Serai Ud ik i— ---- dancing girls ... 283

marriage among Lin- -----Jats ... ... 270
gayets of South -----Kanchans of Delhi 404
Camara ... ... 303 -----Khojas ... 416

shades ... ... 290 ---- Nihangs ... 271
Sh ebait— -----prostitutes ,,, 282

power of a, or manager by adoption where con-
of a temple ... 229 trary to family custom 75

Sh ik — -----brother to the ex-
anand  marriage among, 304 elusion of sons 277
succession among, ... 270 -----daughters among

Shivagunga CASE .. 189 Jamboo Brahmans ... 264
principles established, in, 191 i -----eldest male heir of

SmviTK Mutt—  deceased trustee ... 276
succession to, ... 238 -----nephew to Rrahma-

Shroffs— charee ... ., 246
pracetice of, in Bombay 541 -— primogeniture in

Son— Chota Nagpur Raj ... 68
appointment of a daugh- -----sister or sister’s son 265

ter to be as a, ... : 60 -----son of pkoolbibahi
exclusive right of sue- wife 58, 62

cession of eldest, ... 260 - —sons by different
kriiakti ... ... 165 wives ... ... 260
krititH ti, ... ... 139 ---- woman as trustee of
posthumous, or heir ... 276 a temple... ... 239
rights and privileges of Custom of, in Tipperah

adopted,... ... 166 Raj ... ... 46
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Su c c essio n—<contd.) S uccession— (contd.)

dayadi-pattarn  rule of, to m afee-birt tenure ... 278
applicable to Polliam 2 0 9  to  m utts  in C uttack ... 2 4 0

exclusion from, of to polliam  according to
daughters 2 6 4 ,2 6 5  priority of birth ... 2 0 9

------females ... 2 6 3  to property of ascetics... 2 7 0
------g h a ir  k u f  wife ... 4 0 3  to property left by
------ widows ... 2 6 3  m other am ong
exclusive righ t of, of an Bogam caste . ..  118

eldest son ... 2 6 0  to religions trust pro-
female, am ong C um bala perties ... . ..  2 3 8

T ottier caste ... 118  to Soosung Raj not by
in Foolkoosunah R aj ... 262  right of custom but
right of, to a  mohnntee 232  by will of Sovereign
rule of, am ong N am budris 4 2 3  power of the tim e 6 4 , 6 8
-----am ong regenerate to sravuk g u m  ... 2 3 5

classes ... 279  to Tirhoot Raj . . .  5 3
------am ong sudras ... 2 7 9  to  vaishnava akharas
------ —■ ——in Bengal ... 2 8 0  and sh lvite  m utts ... 238
........ ......- —in B om bay... 281 usage of each mohuntee
— .—------in N .W .P , ... 281 is its law of, ... 234
----------------in M a d ra s ...  282  in Punjab—
-----applicable to Raj- daughter’s reght of,... 471

bansis ... 277  exclusion of females
——, by illegitimate sons 2 7 8  and their offspring

------- , in case of change of f ro m ,.. .  ... 4 6 7
habitat by act of m other’s right of ... 471
Govt. ... 2 7 6  pagvan d  and chund-

------, in case of a H indu avand  rules of, ... 4 6 6
widow subject of S udras—
French India mi- adoption by, ... 159
grating  to British palu k  p u tra  valid
India . ..  2 7 6  adoption am ongst, ... 155

------ , of m igrating fami- rule of succession by
lie s . . .  . ..  2 7 3  illegitimate sons am ong, 2 7 9

------■ to an im partible I -------in Bengal ... 2 8 0
estate . ..  178  — -in  Bombay ... 281

— —, to a geer ... 241   in M adras ... 2 8 2
*——, to mohuntsliip . ..  232   in N. W . P. ... 281
— —, to a m utt 2 3 2  S udra Mutts  ... 2 2 6
Sikh, ... ... 2 7 0  Sudra  Yati ... 119
three different system s S u k u ld ipi Brahm ans—

of, in M alabar . ..  4 1 9  governed by M itakshara 2 7 6
to adhinam  ... 2 5 9  Sl'Nf Borohs—
to bairagee mutts . . .  258  governed by H indu law
to bkagdari lands in tn m atters of succes-

Broach ... ... 265  sion ... ... 4 0 2
to gh a tw a li tenure ... 2 0 0  S unnad —
to gosavt in Deccan ... 272  under M ad. Reg.
to kanw in  property X X V  of 1802  and its

am ong Burm ese effect on hereditary
Buddhists . ..  3 6 3  estate . . .  ... 2 0 9

' , ‘ Gof e X  .
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g 01,A_ T enancy Customs -(contd.)

or conditional m arriage 304 korarce raiyal _ ... 53°
m akurari istem rari ... 522
managing' khot ... 529

T  m iram lars in Madras ■ 526
m ul-ra iya t and tnusta-

T ali-ketto-kalyanam  ... 4 20 Str  *n Sonthal Pergs. 5 3 *
T aLUKDAIU— non-agricuitural lands

estate of Katyari ... 77 transferab.hty of, be-
l ALUG -i of ©UDH -  196 lore r. P. Act ... 518
T anjore Custom ... 461 non-occupancy holding.
T arvvad - 4 1 9 ,4 3 4  hentabiuty of ... 520

alienation of, ... 44* occupancy—
anandravan of a, ... 44° ascetics light 01, ... 5-9
effect of gift of property occupancy holding—

to a female and her transfeiabihty of, ... 5 19
children by karnavan saleability of, in exe-
0{ a ... 441 cution of decree ... 521

harnavan  of" a, ... 435 occupancy rights
T averai— incidents of, ... 5 «

meaning of, -  4 4 2  ■ in Madras ... 525
right of maintenance Of a, 443 ! m Assam ... 520

T emI lk— pasture land 5 3 °
difference between, and payment of putnee rent 522

mutt ... 226 proof of, ... 593
___  manager of, and removal of building

head of m u tt ... 226 during continuance of
tnelkoima rights of lease , •** 52"

kackankurM , -  257 rent of alluvial accre-
power of a shebait o f,... 229 nun — 5 29
succession by male heir rights and privileges oi

of a deceased trustee pike.? ... 520
in Tinnevelly ... 226 russum  52»

T enancy Customs— zabita-batta ... i 2t>
adinutyavuna tenure in T enant R ight—

Malabar ••• 53°  nephew not to inherit,... 270
abadi: buildings in Territorial Customs

n.-w . t. ••• . 523 see Local Customs
auction sale of raiyat's T hingika ... ->* 363

,-ight ••• 53° T hiyyas ... **• 443
bhaedari tenures in T ippjsrah Raj—

Broach ... 528 alienation to a daughter
b irt zemindari ... 529 of the, family ••• S3
Bombay Rev. Survey family custom of suc-

Act and usage ... 5 2S cession, ... 4&
digging of wells ... 524 -----/u b ra j ,  Burra
donabundee and agore- l Uakitr 4 /

buttde ••• S3t full brother succeeds in
g ka tw a li tenure ... 53' preference to half
gorabundee tenure ... 522 brother in family ... 186
holders of joint undivid- power of alienation of

ed estate and a raiyat 521 reigning Rajah of, ... 51
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T ipferah Raj— (cow/d ) T rade Customs— (row/d.)

what may be considered proof of, *■• ••• 5 9 4
as established family trade name ... 5 4 ^
custom pertaining to, 51 usage of Mangrole:

T i Rhoot Raj ' ... 53 marine insurance ... 5 4 3
T 1 VANS ... ... 443 wagering contract: in-
T iyars ••• ... 443 terest ... ... 5 4 2
T od a garas riua ... 57 y T ributary M ahals ~
T omkoui Raj ... 72 g u rh /a t and kiH aja t
T rade Customs—  custom of descent in, 59

badnee contract ... 543 succession by son of
common carriers ... 546 phoollnbahi wife; 58, 62
cotton su tta  in Bombay 543 ---- -in Attgurh Raj 61
--- -trade in Tuticorin 542 — ----Koei.ghur Raj ... 61
hu ttd i—  — ----Kiila Ba.nkee ... 61
—agent authorized to

collect, ... 548 C
- Bombay sh ro ff’s

practice re, ... 5 4 1 Unreasonable Customs 566
— Bushire practice re U rfs—

presentation of, ... 541 or Mahomedan Customs 35
— Dacca usage r# draw- U sage—

ing of, ... ... 539 custom and, growing
—interest on, ... 540 up p a r i passu with
-----------among Bankers written laws ... 6

at Murshidabad ... 541 difference between, and
- n a m - jo g ,  ... 535 custom ... ... 6
— N. I. Act applies to, 5 3 8 --------, of Nambudris
—payable on arrival or and Brahmans of

at sight ... ... 538 other provinces _ ... 422
—time of presentation 538 of each m ahuntee is its
— peth  or duplicate, 54* law of succession ... 234
— when English law ap- see T enancy Customs—

plies to, .. ... 542 --and Bom. Sur. A c t ... 528
— shah-jog ,— ... 535 —meaning of, under s.
--------—cashingof, ... 537 183 B. T. Act    518
—  --------distinction between, not defined by B. i /Act 517

and bill of exchange 536 —referred to in ss. 178
-------— endorsement on, 538 and 183 B, I. Act ... —
— notice—  —removal of buildings
..—  by acceptor to during continuance of

endorsee ... 540 lease according to, ... 522
--------by return post ... 540 see T rade Customs—
-------- of dishonour ... 540 —in Dacca re drawer
insufficiency of pack- and agent ... 539

ages and bill of lading 545 —of native bankers at
le x  m ere u teri a ... 533 Moorshidabad ... 541
—how far to be en- —of Mangrole : marine

forced by courts of law 534 insurance ... 543
method of examining —Tuticorin, of cotton

]Ute bales and of as- trade ... »>• 542
certaining damages... 546 Usury ... 3®9
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! WiDoiv-(fflK/rf.)

V aisnabs—- | power of Nanibudri,
and va isnab is in Bha- t o alienate a n d

bak mahals ... io i adopt ... ... 432
of Manickganj ... 102 re-marriage of, sanction-

V aisnava A kharas—  ed by caste cus-
succe6sion to, ... 238 tom ... ... r 15

V atan Lands— ... 215 —among Aheers 115
alienation of, ... 2 2 0 ------------- - Hulwaees ... 115
deshghal, ... 219 ----------- Koirees ... 115
d eskm u kk i, ... 217 —    Lingayets ... 117
deshpande,.... ... 217 -----------M a ravers ... 116
m aju m d a ri, .. 217  Namasoodras 113

* service, ... 216 — ------Raoteas ... 115
V1 ix age— remarriage of forfeiture

‘w asib -vU ura  p r im a  of property and Act
fac ie  evidence ... 581 XV of 1856 295,313 t*a

V illage  common land — 503 right of a remarried
rights of absent proprie- 'Hindu, to inherit her

tor to, ... ... 505 son ... ... 299
V illage c o m m u nity— ... 19 — a Jain,,,, ... 268
V is M ajor ... ... 192 whether a, marrying

according to caste .
custom forfeits guard- 

W  ianship to her son by,
first husland ... 299

W agering C ontract— 542 j am ong B urm ese B uddh isls—  
W ajib-dl-orz—  her estate ... 352

or settlement records ... 97 power of, in Lower
village, p r im a  fa c ie  evi- Burma to alienate 377

deuce ... ... 581 re marriage of, or
W akf— divorced woman

fisa b ililla k , in Chitta- among, ... 327
gong ... ... 391 share of a, and

mortgage of, land in children by former
Broach ... 391 marriage ... 352

what constitutes valid, 390 am ong M ahom edans 
W id o w — effect of conversion of

adoption by untonsur- a Hindu, , ... 315
ed, among Daivadnya j inheriting her deceas
Brahmans ... 155 ed husband in

exclusion of, from sue- ; preference to his v
cession ... ... 263 ! brother ... 382

her power of second | in  P u n jab  
adoption ... 135 ! forfeiture of, estate ... 470

—— — - of adoption r her estate ... 468
in Gujarat a id Mara- (among Mahomedans)
thi country ... 153 —her right ... 509

— —in Dravida country 154 I -  her power to alienate 515 *
migration of a Hindu, W il l — fi

subject of French among Burmese Bud-
India to British India 276 j dhists ... 358
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P ace . P a c e .
W l E L — Xi$§fiid>) Y a t i  —

by Cutchi Siemens ... 410 goods of a, inherited by
by a Khoja ... 4 his si shy a ... 246
distinction between

gift and,under Punjab 2
Customary taw ... 493

Z a b i t a -b a t t a  . . .  5 2 8
Z a m o r i n —

of Calicut ... 4 4 4

Y  Z emindari of Packets 72
Z erbadis of Burmese

Y  wamana—  Mahotnedans—■
his right to select his inheritance among, ... 363

own priest ... 92 Z unoivale—
under a lya sa n ta n a  ... 449 go sa v i ... ... 249
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