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provided for 1ts redempbmn at an earlier date! Where
a first kanom-holder in his answer to a redemption
suit by a second mortgagee, for the first time denied
his own Zenrom and alleged an independent Janmam  right,
it was held that he had not thereby forfeited his right to
rely upon the option to make a further advance, to which
as a kanom-holder he was entitled.? In a suit to redeem
kanom, a jenms has not had to prove “some special exigency™
as a condition precedent to hisright to recover “on demand”
before twelve years.® On redemption of a kanom, the
kanom-holder is not entitled to claim under the head of
improvements the value of trees of spontaneous growth.*
The right of a jenmi to deduct arrvears of rent from the
amount payable by him on redemption of a kanom, being'
a castomary incident of the tenure, is not affected by
the three years’ period of limitation for recovery of arrears

of rent.®* According to the local usage prevalent in.

Ernad a jenmi on redemption of a kanom takes credit

for one-half of the value of improvements effected by the

kanomdar.’® ~

A Euikanom lease is one in which no term is fixed, In
a question whether a kuwikanom lease is determined on the
expiration of twelve years from its date, it was held that
“the customary law of Malabar requires that a tenant under
a lanom ov kuikanom lease should not be redeemed or
ejected until the expiration of twelve years from its date,
but it does not determme the lease at the expiration of
the twelve years.”

! Kelu Nedungadi v, Krishnan - dissented from, in which it was
Nair 26 Mad, 727 (v, B) (1903]. held that *Special exigency’ must
* Puidal  Kidavw v. Parakal e proved,
Imbichwni Kidavw 1 Mad, H., C. 8 Unmian v. Rame 8 Mad. 415

R. 13 (1862). (1884), Kanna  Pisharodi . v.
3 Narayana v. Narayana 8  Kombi Achen 8 Mad. 381 (1885),
Mad, 284 (1884). 4" Ihid 415.

4 26 Mad. 727 (n.8.); V. K. Bappoo 1 Kelappan v. Mudham, 25 Mad
v, KA Ayissa 14 Mad. 76. 452 (1901).
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An Olti' mortgage in Malabar is what is deslg‘nated
a usufructuary mortgage elsewhere, The Sudder Adawlut
of Madras described ofts thus:— This tenure gives the
mortgagee possession and the entive produce of the land,
the landlord merely retaining the proprietary title and the
power to redeem. When no period has been stipulated the
landlord may pay off the mortgage at any time. The
principal alone is repayable, the mortgagee recovering the
interest of his money from the produce of theland. If the
landlord be desirous of raising a further sum and the
ottr mortgagee refuse to advance if, the money may be
veceived from a third party and the mortgage transferred
to him. But the original mortgagee has a right to be first
consulted.”® Some slight modifieation of the above des-
eription has been effected by judicial decisions.

An oltd mortgage is not an absolute sale. For the
Jewmi proprietor has a distinet right to redeem it. An oftd
right entitles the mortgagee to hold without redemption
for twelve years from the date of the mortgage. 1In other
words, an ofti mortgage is irredeemable before the lapse of
twelve years.® In Malabar it is necessary for a sale of
family property that the senior wmandravan (if swi juris)
should concur in the conveyance. But as an offz mortgage
is not a sale, and an of/i vight is a mortgage right, a
karnavan may singly create it for proper reasons.* i

An ott differs from a kanom in two respects, First,
the right of pre-emption which the offi-holder possesses in
case the jenms wishes to sell the premises, and, secondly,

in the amount secured, which it generally so large as

1862, Madras  High
March 21, 1868 ;

t Also known as Palissa  Mada-
kha, Vari Madahka Nierpalissa

Court, dated
Fdathel Ttts v.

or Veppu in several @parts of - Kopashon Nayar, 1 Mad. H. ¢, R,
Malabar, 1992 (1862), Kumvine Ame v. Payrkam
? See also  Wilson's  Glossavy,  Koelusheri Thid 261 (1868): Keghava

Proceedings of the Sudder Adaw-
lut, 6th August, 1855,
® See Special Appeal No. 101 of

v, Keshava 2 Mad, 45 (1877),
Yo ldathil Itti v, Kopashon
Nayar 1 Mad, H,C.R. 122 (1860),
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practically to absorb in the payment of the interest the
rent that would otherwise have been paid to the jenms,
who g thus entitled to a mere pepper-corn rent.'

An ofti-holder, like a kanomdar, forfeits his right to Vs

hold  for twelve ' years by denying the jénmi’s title.®
But he does not forfeit his right as holder of an offi by
endea,vounng to seb up further charges (which he has failed
to prove) in answer to a suit for redemption.’  Nor does
e lose his rights by setting up as a plea, that an assign-
ment of the jenmi’s title was invalid, because it was made
without. his consent in writing, or because, in defeasance of
his rights of pre-emption, it was made without any previous
offer to him.®  An oftidar loses his right of pre-emption
if he refuses to bid at a court sale of the land comprised
in his of¢s, held in execution of a decree against the kar-
naven and senior anandravan of the farwad, in which the
Jenmi vight is vested, after having been specially invited
to attend and exercise that right, and if he makes no offer
to take the property for a long time after the court-sale.*
An ofti mortgagee, if he avails himself of his right of
pre-emption, must pay fm"pre emption whatever sum is
bona fide offered to the jenmi for the pmcha.se if the
former has the offer made to him by the jenmi and is right-
ly informed of the circumstances in reference to the offer.
1f he does not pay such sum, then his right of pre-emption
is gone and the jemmi may sell to another. He is not
obliged to give any fancy auction price at an auction but is
¢ entitled to the advantage which his position gives him,
to be fully informed what price he is to pay before he
makes up his mind to buy.” Public notice of, and the
option of, bidding ab a court-sale of the jenwms's rights do
not constitute a valid offer of pre-emption so as to deprive

U Kuming Ama v. Parkem Kolus-  Kinathe, 3 Mad. 74 (1880),

herd 1 Mad, H.C.R, 261 (1863), A Ammotti Haji v, Kunhayern
8 Kellu Bradi v, Puapalli, 2 Kutté, 15 Mad, 480 (1892). Vasude-

Mad, H, €, R, 161 (1861), van Voo Kashavan, 7 Mad. ' 309
KLl ounkalt v K VD (1884), '
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the ofti-holder of his right of pre-emption, if he dogs nob
purchase the jenmd’s vights.' ‘ Vv i
During the continuance of a first offi mortgage the
Jjenmi is in the same position as regards his right to make a '
second ofti mortgage to a stranger as he was before, after
the lapse of twelve years from the date of the first mort-
gage. In Ali Husain v. Nillakanden Nambudri)® the
Court observed :— It has been frequently decided and is
now well settled that an of?é mortgagee must, if the jenme
proprietor is desirous of obtaining a further advance by
way of mortgage on the property, be allowed as a matter
of right the option of making the advance himself, before
the lands can be offered on superior mortgage, and be made
a valid security for an advance by a stranger, and no

distinetion has been made between the rights of the first

mortgagee before and after the lapse of the twelve years”
So where a jemni made an ofti mortgage and moré than
twelve years after made a second oifi mortgage to a
stranger without having given notice to the first mort-
gagees so as to admit of the exercise of their option to
advance the further sum required by the jenm, it was held
that the second mortgagee could not redeem the lands
comprised in the first mortgage.®

A Peruwarthum tenure is confined to ome or two

‘talugs of Malabar, It isa mortgage “in which the pro-

prietor receives the full marketable value of the property
for the time being, retaining the empty title of jenmi, (not
being entitled to the smallest token of acknowledgment of
proprietorship), and in redeeming the property he repays,
not the amount originally advanced to him, but the actual

VR, P I Ch, K. Nambudri v. 4 Ibid, As to the necessity of
R.P. L. V., Nambudri 5 Mad, 198  giving a first otti mortgagee the
(1882), . Kankarankutti Vo Uthotti, opportunity of making the Further
13 Mad. 490(1890). See also Kiishna advance required by the mortgagor,
Menon v, Kesavan, 20 Mad, 305  see B, A, No, 17 of 1860, Made

S(1897). Decis, 249 (1860), referred to in 1

3 1 Mad. H, C, R. 366 (1863). Mad. H. C. R. 15, note,
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value of it in the market at the time of redemption. If he

is to repay only the amount so advanced then he does not
pay the pernarthum, because that term means full value
realizable.” Ina case in which a peruarthum wmortage was
the subject for decision, the High Court, on the authority
of the Sudder Court’s decision, held that on restoration of
land under a demise of the kind the market value at the
time of redemption, and not the amount originally
advanced, should be paid to the tenant.' ,

There is mo universal usage in Malabar, nor any
presumption of its existence that a tenant is not entitled to
compensation for improvements effected prior to the date of
the kanom under which he holds land not specially reserved
to him by the kanom deed.?

An Adimagavane tenurein South Malabar is a pelmanent
.one and where land has been granted on it for services
rendered prior to the grant, the landlord cannot eject the
tenant as long as the land remaing in the family of the
grantee.®

There is a practice in the Tanjore district by which
purakudis or artizans arve allowed to occupy manatkats
belonging to mirasidars, free of rent, so long as they
cultivate the lands of the merasidars or vender them
gervices in other ways.*.

'V P.S. V.V, Rojah v. Mangalom Caliewt 27 Mad. 202 (1903),

Amugar 1 Mad, 57 (1876). $ Lakshmana Padayelt v.
% M.'N. Nayar v. V. Naombudvi-  Rawanathan Chottier 27 Mad, 517
pad 4+ Mad. 287 (1881). (1897),

! Thcy/un Nair v, Zamorin of
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CHAPTER XII,
PUNJAB CUSTOMS.

In no country, throughout British India, is the reign
of custom so patamount as in the Punjab. Here, in
village communities, among Hindus and Mahomedans,
agriculturists and non-agriculturists, customs and usages
regulate and determine the civil and municipal rights of the
people much more than Statubes and Laws. Decisions
by the highest court of the land abound in the recognition
of such customs and usages.

The Punjab Civil Code has fully recognized the legal
force of custom in all matters of ecivil mghb and that it
prevails against Hindu law where the latter is shown to
have been superseded by it.  But customs or usages opposed
to morality, public policy or positive law caunot have any
such recognition A family custom in derogation of
ordinary law cannot be supported on glender evidence of
a few instances of modern date® To form the basis of
a right a custom must be continuous ; the right cannot be
enforced on the ground of custom alone, when it has been
interrupted.® A local custom, to override the general
Hindu law, must be clearly established.*

As 1in other countries, a ecustom fto be valxd in the
Punjab must satisfy all its requisites, véz., it must be ancient,
consistent, continuous and eertain, On the point of anti-
quity it should be remembered that the Punjab has been
annexed to the British tervitory in India since 1849.
Prior to that period there is little possibility of ascertaining

' Vide 8. 8: and Hursahai v. PR (1899) ‘
Bhawani Dass 9 P.R, (1868). ¥ Glaman v, Gholam  Mahomed
8 Jamna  Devi v, Chuni Lal = 52 PR, (1868)
.80 P.R. (1903) ; see also 108 P, R. S Doolvam . ve  Blgjooram 33
(1888); 116 B, R, (1893) and 43 PR (1866),
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what were the customs of the people except by their tzadx-
tions,~—=the traditions which have come down from genera-
tion to " generation. These traditions are to be found
recorded in the Wajib-wi-urs, Riwaj-i-am,—Settlement
records and Administration papers of the villages. The
statements recorded therein are of considerable value in
determining customs. They may not be accepted as proof
absolute and conclusive but are invariably regarded as a
strong prima jfacie evidence in support of any one of the
customs to which they refer. The Chief Court of the
Punjab in Hajja v. Mir Makomed' laid down that the
Wajib-ul-urz, where it speaks plainly, must he taken to
establish the true custom and rule of property in the
village in question, and to signify the comsent of the
community to be bound by it. It is not final and it is
open to any proprietor to prove that he is not bound by it,
or did not consent to it. But the presumption is in fayour
of the document,

We. propose to deal with customs relating to Hindus
and Mahomedans separately, althongh in most cases the
_ same custom governs both equally, We begin with customs
as obtmn among Hindus in the Punjab.

INHERITANCE,

The customary law of succession among many classes
of Hindus in the Punjab shows several points of difference
from the Hindu law. The principle that the right of
inheritance is wholly regulated with reference to the spiri-
tual benefits to be conferred on the deceased proprietor does

not hold good among the Hindus of the Punjab. . The

- order of succession among' them is regulated by custom and
not by spiritual considerations.® “Excepting all matters con-
nected with the property of veligious institutions and succes-
sion thereto, it may be aid that throughout the Punjab there

' 54 PR, (1867), Law Vol, IL. p p. 100, 142,
# Tupper's Punjab ' Cnstomary
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is a tendency towards a separation of civil and religious
obligations; and the Courts generally consider traditional
rules of custom regarding inheritance without those explan-
ations of a spiritual character which have been applied in
other parts of india.”! , ; .

 With regard to the devolution of property among the
people of the Punjab Sir W. H. Rattigan observes as
follows 1 ,

«There are four leading canons governing succession
to an estate amongst agriculturists,  Ferst, that male
descendants invariably exclude the widow ‘and all other
relations ; second, that when the male line of descendants
has died out, it is treated as never having existed, the last
male who left descendants being regarded as the propositus ;*
third, that a tight of representation exists, whereby descen-
dants in different degrees from a common ancestor sacceed
to the share which their immediate ancestor, if alive, would
succeed to; and fourth, that females other than the
 widow or mother of the deceased are usually excluded by

near male collaterals, an exception being oceasionally
allowed in favour of daughters or their issue, chiefly
amongst tribes that are strietly endogamons.

«Tn the case of several sons the ordinary rule is, that
they take per capila and equally, primogeniture nob being
recognized except in the case of ruling Chiefs or Jagirdars
whose ancestors were ruling chiefs, or in regard to the
succession to the post of Lomberdar. But sometimes an
cldest son is allowed an extra share, and amongst some
tribes the division in the case of sons by different wives
is per stirpes : these, however, are exceptional cases, and
persons who claim a right of this kind must be required
to prove that it 1s recognized by the customary law
applicable to them. Ina contest between relations of the
whole and the half-blood, the decision will largely depend
on the rule followed at the distribution of the estate on

1 Boul. and Rattl. p. 67. * 146 PR, (1889),
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the death of the common ancestor, which will give rise to a
presumption in favour of the continuance of the rule then
adopted.”™ !

Sons succeed to their Mdecensed Tatbor whisther this
latter was joint with oth s or not. But a son at the
life-time of his father c.umot by custom enforce partition
of the ancestral immoveable property, This custom is
common to Hindus as well as Mahomedans® Where a
father dies leaving sons and daughters surviving him, the
sons exclude daughters.® As a general rule, sons, whether
by the same or different wives, share equally.* As in some
parts of Bengal, in the Punjab too, sometimes an eldest
son is allowed a somewhat larger share than his younger
brothers, which ig usually known as /ug jethansi or
jesthansa. In Gopal Singh v. Khosal Singh,® it was held
that in the absence of express agreement, the mere fact
that in the division of joint ancestral property, the eldest
brother received a larger share than his younger brothers,
did not operate to deprive him of any share to which he
would otherwise be entitled to succeed, on the death of
any of his brothers; the presumption being that he
received an additional shate on account of his being the

eldest born, a case sometimes occurring in practice. The

rule, however, is that sons shave equally in the property
of their father; the eldest having no right to a greater
shave than the rest. Hug jethansi also prevails in Oudh
in Zemindari villages.® The rule of primogeniture only
prevails in families of ruling Chiefs or of Jagirdars whose
ancestors were ruling chiefs.”

U Ratti’s Customary Law p. 12 4 Bee Tupper’s Customary Law
2 113 P.R. (1886) among Brah- Vol 11.138 ; 101 P,R. (1879).
mans of Sialkote; 109 P R, (1888) 762 P.R. (1868).

among Brabmans of Lahore ; 1 P.R. % Mawick Chand v, Hira Lal,
(1867) among  Mahomedans of 20 Cal, 45, (P. C.) [1892],
Luwulpimli ? Vide The Abstract Prineiples

3113 P, R. (1886) 3 52and 109  of Law, See. 1V, para 17,
PR, (1888)
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With regard to the succession of sons of the same
father by different mothers, there appears to be two rules
prevailing in the Punjab, #iz, Pagrand and Chundavand.
According to the former the sons represent nnits and all
share alike. And this seems to I ; the normal custom in the
Punjab regarding the division of paternal property amongst
sons. Aecording to the latter, the inheritance ig sometimes
divided equally between the igsue of each wife. I£ & man
left two sons by ove wife and one son by another wife,
the two sons would receive one half of the property and

the one son the other half. 'This custom of chundavand

is comparatively rare.!  Even in those tribes in which the
chundavand  system at w6 time prevailed, in more recent
years the pagvand system of division of property has been
gradually adopted by them.* : I '

Among Aroras in the Multan district it was found to
be the eustom that sons by different wives succeed to equal
shares according to the pagvand rule, and that if one of
the sons, haying so succeeded dies without male issue, his

. uterine brothers, or their descendants, are entitled to suceeed

to the exelusion of half brothers.* Among Sikh Jats of
the Ludhiana - district, and also of the Ferozepur distriet,
the pagvand rule was found to prevail,® and also amongst
the Randhawa Jats in the Guidaspur districh’ The

TR N e e LU B

! Vide Tupper’s Customary Law,
Vol 1L p. 202, It is so called
in the provincial dialect: in legal
plivase, Patnibhag, (AH-Sis)

3134 P. R, (1892) :

P Jhinde Mal v. Wallia Mal,
860 (1872 ); 25 PR, (1873).

! Dya Singh v, Sujan Singh
1228 (1871) [ Ludhisna). Sukha
Singh v. Nathy 19 (1871) Feroze-
pur).

* Bir Singh v, KaisraSingh 659
(1875). For ather instances amongst
Sikh Jats and other (ribes se¢ 2

of 1868 (Jalandhar Bedis): 1056
of 18775084 P, R F8G9 (Jals of
Rupar); 1126 of 1880, (Gant Jatg) ;
101 B\R, 1879 and 125 P. R, 1884 ;
(Sindhu  Jats of Mogha Tabsil);
172 P, B, 1882 (Mabmars  of )
Tudbiana) ; 81 P.R. 1884 (Acharjis
of Bhawani in Hassar); 127 P.R.

1884 (Sindhu Jats of  Jagadri,
Amballa) ; 68 PR, 1885 (Sindhu

Jats of Kot Jograj Gurdaspur);
62 P.R. 1885 ( Panda Jats of Gur-
daspur) ; 74 of 1898 (Sincdhu  Jats
of Bagiava Kalan),



INHERIVANCE, 467
chundavand rule prevails amongst the Kolair Jats in the
Amritsar district.' It was not established that the
chundavand rule of succession governs Bedis of Chawinda
village of the Sialkote district. In Natha v. Hurmat® it was
found that the chuundavand rule of succession prevailed
among Naru Rajputs of Hoshiarpur Tahsil, and that the

agnates of the whole-blood had preference over the agnates.

of the half-blood on the principle laid down in the Full
Bench case* Among Sarai Jats of Dholpur village,
Batala Tahsil, in the district of Gurdaspur, the custom of
chundavand prevails in matters of succession.® Rathis of
l’al‘z.mpur are governed by chundavand rule in matters of
succession,’

Custom excludes females and theu' oﬁsprmg with vary-
ing degrees of strictness. As a rule, daughters and their
sons, as well as sisters and their sons, are excluded by near
male collaterals. The Hindu law universally allows the
right of a daughter to succeed, but there is no shadow of a
foundation for the sister’s claim in Hindu law. In the
absence of malelineal descendants the widow of the deceased
ordinarily succeeds to a life estate.” If there are two or
more widows they suceeed jointly and, on the death of the
one, the surviving co-widows take by survivorship.® But
where a male descendant of the deceased is alive, the widow
is. only entitled to a suitable maintenance, whether such
descendant is the issne of the surviving widow or of another

wife.’  Amongst the Singpuria Jagirdars, the widow
T80 ok BT A0 T IRy %31 PR, 19081

1879; 48 P.R.. 1886 (Aulakh 4 PR, 1891,

Jats) ; 53 Zbid (Sanwan Jats) ; S Labl  Singl v, Narvein Siegh

63 P, R 1885 (Sindhu Jats); 142 P.L.R. (1006).

134 P.R. 1892 (Randhawa Jats of ¢ Kundo v, Skib Dial 17 PA.R.

Ajnala) ; 84 P.R. 1893 '(Samiai
Jats of Buttalay 119 1bid and 31
PR, 1894 (Ghumman Jats in Sial
kote district.)

3 Bawa Sant Singh ¥,
Singh 47 PR, 1901,

Ganga

1902). ‘ |
7 See, 92, 49 and 89 of 1866 ; 20
P.R, 1867 ; 24 and 114 P R, 1893 ;
59 P.R. 1894 1 20 P.R. 1895.
s Seo. 128 P.R, 1893.
? See, 11 P R. 1882

17 P.R. 1891,

Exclusion of
females,

S M Y — s
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receives for life some portion of her husband holding
in addition to a cash allowance for maintenance! By
custom widows of wminor Sikh Chiefs in Cis-Sutlej
States are excluded from inheritance, e.g., the Sikh Sir-
dars of Arnauli,” of Lodhran,® the Mandals of Karnal ;*
the Ranas of Manaswal in Hoshiarpur.! Amongst Basal
Banias of the Jullundar City, a widow is not entitled to
succeed to her husband’s share in property jointly aequired
by him and his brothers’ Among Sikh Jats of Sirsa
Tahsil, the son of a widow, by her second husband cannot
take the property of the first husband to the exclusion of
the male collaterals of the latter.” -

When a person governed by customary law makes a
gift of his property in favour of his wife for her life in
lieu of maintenance, in case she has no sons of her own,
her step-sons have a vested interest in the property which
may be alienated during her life-time.* ‘

According to the custom of the Singhpooria Jagirdars,
a childless widow is entitled to receive for life some por-
tion of her deceased husband’s holding, in addition to any
cash allowance assigned for her maintenance; she may
even succeed for life to the whole of the land, if the
quantity be not excessive.’

According to the custom of Arians in the village of
Faizpur Khund, a widow is entitled to share her husband’s
estate on a life-tenure with a son by another wife.’ A
gimilar custom is said to prevail in the Gurgaon and Sirsa
Distriet. Village custom generally favours the suecession
of a widow to her husband's estate for her own life!* A

' 380 P.R. 1868. Y Jowala Single ¥ Dawarka Das,
: 10P R 1869, 143 P.L R, 1905,

4 16 P, R, 1890, ® Sindar Soba Singh v, Attur
413 PR, 1875, Konur, 30 P, R, 1868.

552 P. R, 1886, 10 1131 of 1873,

8 108 P..R. 1891, Y38 P, R. 1878 ;882 of 1868 ;

" Kawwar Singh v. Sampuran 17 PR, 1902,
Singh, 75 P, R. 1906,
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local custom did not authorize a widow to dispose of
her ' husband’s property, ancestral or acquired.! Pro-
perty acquired by gift from her own relation is her
special property.® A mother succeeding to the estate of
her deceased son by right of inheritance has only a
life-interest.® A widow cannot alienate except for
proved necessity, even where the Wajib-nl-ure permits
alienation.* A widow cannot ordinarily claim partition
of her deceased hushand’s share in joinbt property,® In
the case of a widow claiming the power of gift
absolutely with the assent of reversioners, the omus of
proof rests heavily on the person who secks to maintain such
an alienation contrary to the usual custom which restricts
the widow’s power to alienate to the term of her life-
tenure. The fact that certain nearer reversioners have
assented to a gift by a widow in favour of a near reversioner
does not bar the claim of a reversioner who is equally
entitled.®

Amongst Bhanant Rajputs of the Garshankar Tahsil,
Hoshiarpur district, a widow is allowed tosucceed to property
left by collaterals of her husband for her life, in the same
way as her husband could have succeeded had he been alive
when the succession opened out ; and this, notwithstanding
the fact that she was not in possession of her deceased hus-
band’s estate.” Among Mahton Rajputs of Jullundar
a widow has a preferential right to succeed to any property
of her husband’s collaterals, just as her husband would
have succeeded thereto, if alive.”  Among non-agricultural
Brahmans of Karnol a widow is entitled to succeed to the
share held by her deceased husband in joint ancestral

' 382 of 18685 11 P.R,1867: 954 of 1873, ;

49 P. R, 1866 3 40P, R, 1867, $ Thakar Singh v, Hirn Singh,
56/ PR, 1870, 47 P, R. 1903,
ST PR 1870, ! drar Deviv. Kanlaw 43 P. R,
* 631 of 1870; butsee 41 P, R, 1905,

1874. S Hhem Singh v Bitu, 44 P, R

293 PR, 1869 ; 28 P R, 1870 1905,

L
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property. Among Jobal Jats of Jograon Tahaill, of tbe“

TLudhiana district, the widow of a sonless proprietor can

succeed, on a widow’s tenure, to the property of her
deceased husband’s, brother to which her husband ® could,
if he had been alive, when the succession opened, have

suceeeded.?  Among the Girths of Kangra distriet, a

widow is entitled to succeed collaterally to any property
to which her husband, if alive, could have succeeded.®
A widow, among Cahchasr of Mouza Chachar in the
Shahpur distriet, can take her husband’s estate for life
without power to alienate outside Mouza Chachar, By
an established custom obtaining in the said Mouza she can
alienate the land of her sonless husband to her daughter, it
that daughter be married within the village.*

Theve is no general custom in the Punjab by which a
Hindu widow forfeits her husband’s estate, when vested
in her, by an act of unchastity. In the absence of a
proved special custom, where the parties are Hindus,
Hindu law applies and according to that law the widow's
estate is not forfeited.®  But according to a general -custom
prevalent in agricultural villages a widow holds her
hushand’s estate only so long as she remains chaste, and
forfeits it on proof of unchastity.! A widow also forfeits
her: life interest in her first husband’s estate if she re-
marries.” Amongst certain tribes a re-marriage in the
Jurao form with the brother of the deceased husband  does
not caunse a forfeiture of the widow’s life-estate in the
property of her first husband.® |

C @kl Chand v Reja Devi,  Kurm Kowr, 8§ D R, 1868 (Amuit-

83 P. R, 1905. sa1); 78 and 92 P.R. 1869 ; 34 P.R.
8 Saddan v. Khewi 15 . R, 1898, See Tupper's ~ Customary
1906. Law Vol 1L p 144 see also

8 Luhoriv. Radho, 72 P.RAY0G,  Kery Kolitany v, Maonivam  Kolite
* Nawab v, Wallan, 91 P.R.1906. 13 Bi L. R.1: 5 Cal. 776 (1B}
S Atriv. Didar Singh. 76 P, R. 7 143, 144 and 145 P. R, 1893 ; 88

1901, followed 107 P, R, 18883 5 and115 of 1900,

Cal, 776 (r.0). j 8 1211 of 1876, ( Rohtak ), 137
6 677 of 1871 Ramdhupv. P R 1888, (Sikh Jats of Sires) ;



Among agricultural tribes in the Ferozepur distriet,

it a widow, up to the time of her husband’s death, is
living in unchastity in open revolt against him, she
is no longer a member of his household, and cannot
succeed to the unsual widow’s interest in his estate after
his death." Tn a suit by verirsioners to set aside a sale of
property inherited by a widow as made . without necessity,
it was held that the allegations by the plaintiffs could
uot be enquired into, that, prior to the date of the sale,
the widow had become unchaste and had by custom

forfeited her right to the property left by her deceased

hugband.?* ;

If & person dies leaving no male lineal descendants
and if his wife predeceases him, then his mother succeeds
to a life-interest, provided she has not ve-matried.® The
village custom generally recognizes the mother’s right of
~ succession in preference to that of the male collaterals or
married daughters, except where the latter have lived with
the deceased father and their husbands have been treated
as ghar<amais ov khana-damads* 1f the mother remarries,
then she is exeluded by the male collaterals of her son.®

The mother is only entitled to a maintenance if her

daughter-in-law survives her son.*

A danghter’s right to the ancestral landed property. of
her father is recognized when there are no male lineal
descendants; nor a widow or a mother of the deceased ;
nor any near male collaterals of the deceased, swrviving
bim. A daughter’s son is not recognized as an heir of
‘his maternal grandfather, éxcept in succession to his

100 P B, 1891 (Rains of Sirsa) 1882 (Gujars of Gujrat); 49 P, R,
74 P. R. 1898 (Hinjra Jats of Am- 1883 ; 135 P. f. 1884 (Gharbari

ritsar). ! Gosaing of Kangra); 89 P R. 1886
" Blwli v, Svettee 24 P, 1. R (Russuria Pathang).

1908, ! Bee Tribal Law in the Punjub,
¥ Bainta v, dehhar 188 P, 1, Chap. 1I. pp. 59-60, i

R, 1905, * 117 P. R, 1888.

%11 & 37 PUR 18701 95 P. R, ¢ 41 P, R, 1895,
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mother. A married daughter sometimes excludes near
male collaterals, especially amongst Mahomedan tribes.
As, for instance, when she has married a near collateral
descended from the same common ancestor as her father ;
or where she hag, with her husband, continuously lived with
her father since her marriage, looking after his domestic
wants, and assisting him in the management of his estate ;
or where;, being married to a collateral of the father’s
family, she has been appointed by her father as his heir.
In a village community, where a daughter succeeds,
either in preference to, or in default of heirs male, to
property which, if the descent has been through a son,
would be “ancestral,” she simply acts as a conduit to pass
on the property as ancestral to her sons and their descend-
ants, and does not alter the character of the property
simply because she happens to be a female.' -

In Ram v. Lorindi? it was held that a childless widowed
danghter, inheriting from her father, does not take absolute-
ly, but only for life, with no power of alienation except
for necessity. This was agreeably to the custom in the
Lahore district and also according to the general Hindu
law. In Rajrub v. Dadiu} the Courts found that the
daughter (in a family of Brahmans of the Sialkote district)
had, agreeably with custom, inherited a house owned and
acquired by her father who died leaving & widow and the
daughter, The widow having died, the nephews of the
deceased owner set up this elaim: to the house. Bub the
Qourt held that the daughter, by custom, had inherited.
There are other instances where a daughter’s claim has
been upheld to the exclusion of collaterals.* In Mari v.

v Kala Singh v. Buta Singh, 16 R. 1879 (Brahmans excluding col-

P R.1908. jaterals in  eighth and ninth
2 40 P. R, 1867, degree) ; 148 P. R, 1882 (Khatris
% 51 P, R, 1873. of Tahore excluding  brother’s

¢ 38 P. R, 1870 (Jullundar Brahe  son) ; 172 P.R. 1882, (Mahmars of
mans) ; 2 P.R. 1874 (Amballa Jats Tudhiana, daughter’s son, exelud-
excluding  distant cousing) ; 73 P, ing  collaterals bcyoml sixth




INHBRITANCE, R il

dawakra it was held that a daughter was, by custom,
entitled to retain her father’s estate until her death or
marriage as against her distant collaterals.! In Jumne Devi
v, Chuni Lal the contention has not been proved that, by
custom among Tewari Brahmans of Amritsar City, a
nephew of a childless proprietor excludes his danghter's son
in matters of succession to his estate.”

The exclusion of the daughter in favour of collaterals
is generally confined to landed property derived from
a common ancestor. The rule is not so strietly enforced
in regard to a self-acquired property of a deceased father.”
The exclusion is more rigidly observed in tribes which
do not practise striet endogamy.*

Daughters have been excluded by father’s nephews ;° by
nephews and cousing amongst Dako Brahmans of Rupar;®
- by collaterals within the fifth degree amongst Mabtums of
Hoshiarpur;” by collaterals descended from a great grand-
father amongst Manjh Rajputs of Jullundar;® by collate-
rals amongst Kumbohs of Lahore.” Amongst Brahmans
of the Baraker goire, collateral relatives in the eighth
or ninth degree are not within the cnstomary limit.)* By
general custom amongst Khatris and Aroras in the Multan
Division, a nephew excluded a daughter in succession to a
shop and business.!' In the latter case nephews amongst
Aroras of Dera Ismail Khan were held to exelude daughters
in succession to immoveable property, whether ancestral or

degree) ; 108 PR, 1888 (Ath Bans = P.R. 1893 and 25 P.R. 1895,
Brahmans of Amritsar, davghter . 852 P, R, 1874; 16 I’ R. 18773
excluding brothers and muephews 150 P. K. 1879,

in  sucecession to acquired pro- 8 44 P.R. 1879,
perty) ; 67 P. R, 1888, (Khatris of 7 104 of 1880 ; 55 P R. 1881,
Peshwar,  daughters excluding 76 B R 1882;
nephew). { 4 ¢ 40 P. R, 1888,
VA2 P, R 1902, 1098 P. R, 1879,
%80 P, R, 1903, ' Cir. No. 190, October 16, 1875 ;

$ 77 PR, 188164 PR, 189‘1 see also 15 P.R, 1884: 148 P, R.
* Vide Tupper’ sCur:(om:uy Law, = 1890.
Yol, I p.p. 56, 673 (f. also 73
60
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acquired.!  Among non-agricultural Aroras of Kasur, in
the Lahove district, the daughter is, by custom, excluded
by brothers?

Unmarried daughters, when excluded from inheri-
tance, must be maintained out of the estate of the
deceased  father®  They are sometimes permitted to
vemain in possession of their father's estate till their
marriage.t  Amongst Kots, in Jhelum, unmarried mother-
less daughters succeed to their father for life, so long
as they are unmarried.® In Maul Singh v. Khanu it
was held that under customary law a daughter, entitled
to hold the estate of her father till marriage, is competent
to alienate it for necessity.® ‘

The customary exclusion of a sister is established among
Jats, both Hinduand Sikl. In this vespect the custom agrees
with Hindu law.  In détar Kaur v. Atma Singh® it was
found that by the custom of the Sikh Jats, sisters are not
vecognized as heirs, There are other instances in which
sisters have heen excluded by a daughter,’ by a half
brother,® by collateralsin the fourth degree'® and by other
collaterals.’ But there are exceptions to this custom,
Amongst the Bhafti non-agricultural Arains of Lahore
and Amitsar sisters are not excluded by brother’s soms ;'
not by a neice amongst Balli Arains of Lahore 3% inor
by cousins amongst Gholam Arains of Lahore;** nor by
grandmother’s brother amongst Brahmans of Multan ;'®
nor by collaterals within the sixth and soventh degrees
amongst Gujars of Kharian in Gujarat.””

=3

!'See 126 P, B. 18905 116 P. R, 63 P, R. 1888,

1898 ; 66 P, R. 1895. ® 163 P R 1890,
# Anant Ram v. Huleman Mal, MGs PR 1892
62 P. R, 1902, W 71and 118 P. R, 1892,
% 50 P R. 1892 (Hindu Jats of W95 P. R. 1882,
Ludhiana), ¥ 180 P, R. 1888
$.139 B.R. 1892, 14174 P, R 1889,
» 56 P. R, 1899. 18 180 P, R. 1889,
6 90 P, R. 1908, ' 116 P. R, 1884.

74 PR, 1870,
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Among the Brahmans of Gujarat there is no enstom
prohibiting sisters to succeed along with the sister’s sons.’
Among Bhatias of Bannu, who originally came from
Gujarat in the Bombay Presidency, according to a
custom prevailing in their community modifying the
personal law, sisters succeed their deceased brother’s
property. A sister thus suceeeding to the estate of her
deceased brother is entitled to succeed for life or until
marriage,*

Whether the sister's son of a deceased Hindu can in-
herit ancestral land in the presence of remote kindred in
the male line, is a question to be determined by the custom
of the place to which the parties belong. If the existence
of such custom is established he succeeds, although accord-
ding to the Mitakshara he eannot so inherit. In @uapus
V. Kanah® it was found that in the village of Mousapoor,
Tahsil Nowashur in the district of Jullundar, a sister’s son
can inherit the landed property of a deceased aunt in
the absence of nearest juddees (relations), The recognition
of the sister's son as entitled to succeed to the exclusion of
distant collaterals has been insisted on in some casesas
supported by custom.* Amongst the Brahmans of Multan
a sister’s grandson succeeds by enstom to the estate left by
his grandmother’s brother.® ‘

Among the Ghinths of Tika Bonehr in Kangra distriet
a sister’s son succeeds to the estate of the deceased maternal
uncles. In Ballu v. Gur Dyal,’ the plaintiff, as a sister's
son, claimed the land owned by his deceased maternal
uncle, which mutated after his death in favour of the owners
of Tika Bonehr, a beterogenous body consisting of men of
various castes. The lower courts dismissed plaintiff’s
claim on the ground that, under customary law, a sister’s
son is not recognized as an heir. The Chief Court, however,

*47 P, R. 1890, !t See Ranjee Mal v. Sawdagar

® Wasna Ram v. Uttam  {(Dewi)y 701 of 1868,
Bai 79 P, R. 1908, 5 180 P. R. 1889.
* 19 P, R, 1868, %196/ P, Ry 1905,

Sister’s sons.
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by reversing their decision held that as the custom
obtaining is merely silent and not positively adverse to the
plaintiff, as a sister’s son, the alternative, under section b,
of the Punjab Laws Act, 1872, is to fall back on the
personal law ; and under the Mitakshara to which the
parties were subject, the plaintiff was an heir, as a bandn,
there being no male collateral within the fourteenth
degree, : ‘

A sister’s son is excluded by paternal uncle’s son.!

In the absence of a custom to the contrary, the widow
of a predeceased son is not entitled to inherit, under
Hindu law, Mitakshara school, as applicable to the Punjab,
propeity left by her father-in-law in the presence of
collaterals related to him in the fourth degree. Nor does
she take by survivorship, not being a joint owner with her
father-in-law. In Radhe Mal v. Kirps® it was held that
amongst Khatris of Akalba, in the Ludhiana district, no
custom was proved to exist under which a widow of a
predeceased son could succeed to the property of her father- -
in-law. ‘

Amongst agricultural tribes, a wife's personal property
merges in that of the husband.® A wife cannot diepose
of her ornaments which have been made up and given to
her by her husband subsequent to marriage in opposition
to her husband’s wishes.* A husband usually succeeds to
his wife's property on her death. But where a husband
predeceases his wife, all immoveable property passes to her
sons ; failing them to the collaterals; and all moveable
property goes to daughters. The unmarried daughters
take by precedence.

Immoveable property, purchased from the proceeds of
moveable property given to the wife by the husband as
a present during marriage or from proceeds of her jewellery,

1178 P. R, 1889, Vol. V. p. 78; Punjab Civil Code 8.
* 100 P.R, 1901. 5 cl, (b).
38 Vide Tupper's Customary Law * 81 P, R. 1880,

Vol, 11, p. 168; Vol, 1V, p. 145 ;
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is the special properby of the wife, which she can dispose
of at pleasure after her husband’s death.! But the immove-
able property purchased by a Hindu widow out of the
savings of her income derived from her husband’s estate is
not her special property ; on her death it descends to her
husband’s heirs.® : :

By custom a " khana-damad or resident son-in-law
(ghur-jamas as he is also called in Bengal and other places)
succeeds to his father-in-law’s estate in default of male
issue  This particular custom of the Punjab is somewhat
similar to that of #Z/atam in Malabar. Butin the Punjab
the khana-damad or ghur-jamai is not thus entitled to
exclude ordinary heirs in his own right. The custom has,
in reality, inured for the benefit of the daughters and her
male issue by reason of her continued residence at her
father’s place after her mairiage. As a matter of fact,
where the usage of khana-damad is vecognized as giving
rise to customary vights, it is for the benefit of the
_daughter’s sons ; the daughter and her husband only benefit
incidentally, In many districts, the right of a ghur-
jamai depends on the nomination of him by his deceased
father-in-law as the heir by a formal writing.?

It a khana-dumad, who has succeeded to his father-in-
law’s estate; dies without sons, the estate used to pass
to his heirs and not to those of the father-in-law. This
was the rule until the year 1892. A Full Bench in
that year laid down the general principle that the property
would revert to the original owners's family in all cases
where the daaghter’s direct male descendants had died out.*

Illegitimate children are not entitled to any share in

their putative father's estate, but they can claim mainten-
Y Venkata Bama Baw v.Venkata 2 58 P.R. 1880 ; 121 P.R. 1893,
Suriya Raw,1 Mad, 281 (1877) : 3 See 919 of 1871 (Ludhiana

8,0, in Privy Council 2 Mad, 333 = Jats) ; 661 ‘of 1879 (Sindhus of

Khana-damad

ot ghur-
Jamai,

Ilegitimate
children,

1880 ; 14 Cal, 886 and Sowdamini  Ferozepur); 162 P, R, 1881 ; 134

Dassi v. Browghton, 16 Cal, 574  and 146 P.R. 1894,
(1889). ¢ 12 P.R, 1892, (8.B.).
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ance only. 1In a certain case it was found that the illegi-
timate son (khwas) of a high caste Rajput was by custom
entitled to maintenance during  his life-time, provided
he was not guilty of any gross misconduct towards the
head of the family; and that the descendants of the
lilegitimate son had no right to maintenance which entirely
depended on the pleasure of the head of the family for
the time being.!

There are many families in the Punjab who originally
came from other places and settled down in the Punjab. The
principle governing succession in their cases is determined
by how far they have assimilated the customs and usages
and manners and habits of their neighbours or retaihed
their own. Certain Sikh Jats of the Amritsar district,
who migrated from Rajputana and have for generations
lived generally on the profits of agricultural land, though
a few of the members thereof had enlisted in the
army and were in military service elsewhere, are held to be
governed by the customary law of the Punjab and not
by Hindu law. Then again there are some Sikh

- Brahmans of Mouza Chadwala, in Ambala, who have for

several generations abandoned the Brahmanical thread and
ceased to perform priestly functions and taken to agricul-
ture in the main. They are governed not by Hindu law but
by the agricultural customs which obtained around them.*
Similarly the Brahmans of Manhala village in Lahore,
holding lands, are agriculturists pure and simple and are
governed by customary law in matters of succession. So an
alienation among them by a childless proprietor is governed
by custom and not by Hindu law.* Tewari Brahmans of
Amritsar City, belonging to a non-agricultural class,
migrated from Oudh, and, therefore, are presumed to have
retained after immigration the law of their sect in the

' 40 P.R. 1880. 58 P.R. 19086,
® Ram Rakha Mal v. Balwant ¢ Moti Ram v. Sant Ram 108
Singh 51 P.R, 1905, P.R. 1902,

¥ Gopal Singh v, Sukha Singh
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country of their adoption. 8o where it was alleged that
among them by custom a nephew of a childless proprietor
excluded his daughter’s son in matters of succession and the
custom was not proved, the ordinary law took its course.'
- Khatris of Bhagtana Talianwala in Gurdaspur are

governed by Hindu law and not by the agricultural custom
“of their neighbours.® In the absence of proof of special
custom Hindu goldsmiths of Umballa City are governed
by Hindu law.? Hindu goldsmiths of Saharanpur, trading
at Dagshai, are governed by Hindu law.*  Mahrotra
Khatris of Multan City are governed by the Hindu la,w, 1no
custom to the contrary having been proved.®

ADOPTION.

Adoption amongst the agriculturists of the village
communities in the Punjab is not connected with religion,
“Tt is a move or less public institution by a sonless owner
of land of a person to succeed him as his heir,” The
object is simply to make an heir. Thus, in the olden days
it was not unfrequently the case for an old villiage pro-
prietor without any male issue of his own, to select from
amongst his clansmen some promising young man and
make him his heir. Consequently, no religious ceremonies
are used or necessary.

A  widow cannot adopt unless she has an express
permission from her husband in his life-time, The sanc-
tion of her husband’s kindred is not imperative, Where
it is asserted that such sanction is customary, it must be
proved, for it 1s not presumed to exist." Where an adop-
tion by the widow is not authorized by the deceased

Y Jomni Dewi vy Chuni .Z})l,ll, t.Bareo v, Makhan 61 P, R.

30 P.R, 1903. : 1903,
? Kaha v, Labhohand 106 P. R. 5 Wishen Das v. Thakwr Das
1906, 119 P.R. 1901

8 Mangtuw v, Chuni Lal 51 P, R. i Sec 62 P, R, 1888 ; 198 PR,
1903, 1882,
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husband and not made with the consent of the husband’s
kindred, it only confers on the adopted a right of sueces-
sion to the widow’s own private property which is within
her disposing power.' ’

Essentials of The essential requirement for the validity of an adop-
n,  tionis thatit should be made public. And this can be

effected either by a formal declaration before the clansmen,
or by a written declaration, or by a long course of treatment
“gvidencing an unequivocal intention to appoint the
specified person as heir’.* TIn a case where the adoptee
lived and served the adopter for many years ; was separated
from his own brothers and had not taken a share of the
land left by his natural father; had been treated by the
adopter as his son and had performed the funeral obsequies
of the adopter on his death: the Court held that under the
circumstances the adoption was valid, though there was
no ceremony at the time of the adoption.® In a recent
case it was laid down that an unequivocal declaration of
wntention, coupled with previous and subsequent treatment,
would be sufficient to prove valid adoption.* = Similarly in
another case it was held that if no ceremonies are essential
and the adoption is not opposed to custom, a declaration
by deed, when it is coupled with previous and subsequent
treatment, is sufficient to establish adoption.® Where the
adopter was alleged to have merely executed a deed making
the adoptee his heir and reciting an adoption, and the
Riwaz-i-am mentioned that in the absence of a document
certifying the fact of adoption, it was contended that the
performance of the marriage ceremony of the adopted
should be taken as proof of adoption, and it was held that
the Riwnz-i-am clearly indicated that any acknowledgment
of the relation existing between the adoptive father and

1 15 P.R. 1881. Y Girdhari Lal v, Dalle Mal, 3

‘3 9ee 51 P.R. 1881;79 PR, 188%; = P, R. 1901,
9 PR, 1898. 5:Sohnun v, Bam Dial 79 P. R,

3 Lahna Singh. v. Cheine 111 1901,
P, R, 1868,



ADOPTION. ; 481

son, ma,de in hhe presenee of w1tnesses, should be looked
upon in a similar light.'

An adopbxan is not invalidated simply because pubhclty
is not given to the fact, provided it is made 1n some
unequivocal and customary manner.” It is not invalidated
either by non-performance of ceremonies® or for want of
sahction of the kindred of the deceased.* There is no
restriction as to the age of the person to be adopted.®
Unless there is a local custom to the contrary, the adoption
of an adult is not invalid, merely by reason of the age of
the person adopted.®  In fact, the age is immaterial if the

adoption is otherwise valid and proper.”

As to the persons who may be adopted, it may be said
that the degree of relationship of the person to be adopted
is no bar to a valid adoption. Even a stranger may be
adopted,® and there is no exclusion of an only son,® or of the
son of a daughter, or of a sister.'” The principle that the
adopted son of a Hindu, especially among the three superior
classes, must not be the son of one whom the adopter

" could not have married, such ag the daughter’s or sister's
" son, is nowhere so superseded by custom as in the Panjab.
Amongst  Hindu non-agriculturists the adoption of a
danghter’s or sister’s son is a most prevalent practice and
the onus lies on those who deny that such particular kind of
_ adoption cannot be made.'! But amongst the agriculturists,
* especially in the eastern districts of the Punjab, such
‘a(loptmn is now getting less frequent. It would seem
now that unless such adoption is made with the consent of

the agnates, it would be presumed to be invalid,” We may
Y Bute Singhe v, Dial Singh 67 bl R sl T

PLRL 19000 1 Budh Singh v. Mula Singh 18
192 P. R. 1879, P.LUR. 1905,
? 111 P, R. 1863 ; b4 & 10’ PR bl 10 8 AR

1884, : 435 P. R, 1874,
+ 3P, R. 1860, _ : 9 PR, 1868; 24 & 83 P,R, 1867,
5 Bhuggut Sengl v, Boodhoo B SHLTG R R 2001

PR 1867, M Soe 80 PR, 1893 (F B,
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mention here in passing that a similar custom of adopting
a daughter’s or sister’s son is sanctioned by custom amongst
the Jains, amongst the Brahmans in Southern India and
also amongst the Bohra Brahmans in the North-Western
Provinces.!  In the Punjab such custom is prevalent among
Brahmans, Khatris, Jats, Aroras, Bhattiyas, and also among
Mdhomedans, as we shall see later on, There are numerous
decisions in support of the custom.? :

Besides a daughtel s or sister’s son, the followmg persons
may be adopted, wviz, grand nephew,® brother’s son,*
brother’s daughter’s son,® wife's brother,® wife’s brother’s
son.” We have already noticed that an only son of a
father can be adopted ; so can the eldest son of a father.
Such an adoption is not invalid on that account® At
times village custom requires that the nearest available
cognate should be selected for adoption.®

The effect of adoption by a Hindu widow, under an
authority to adopt, is to render the adopted son heir to the
deceased by adoption, and he succeeds to the estate as if
he were his natural and legitimate son.'® Under Customary
Law an adopted son does not take an estate in the property
of his adoptive father more limited than that which he
takes in the property of his natural fathex, and there 1s

{ Hee Hindu Customs ;: Adoption.
Supra. pp, 187, 162, 168,

3 See, for ingtance, among--
Bralmaens : 1227 of 1874; 149 of
1888 ; 79 P. R. 1901

Khatris: 9 ¥ R, 1868 ; 64 & 162
of 1883 ;12 P. R, 1893 ; 24 P, R
1900; 8 P, R. 1901,

Jats i 172 P.R. 1883 5 34 P. R,
1899 ; 69 P, B, 1905, Exceptions
in regard to adoption of a daugh-
ter's son.—25 P. R. 1898 ; 18 PR,
1899 ; 81 B. R. 1800 i

Aroras: 35 P. R. 1885.

Blattiyas: 85 P. R, 1886,

3 96 P. R. 1883,

Adn P LR 1906,

527.P. R, 1884 ; 48 P, R. 1586

1P, L. Ky 1908,

8126 I\ R, 1880 ; 22 P, R. 1801,

7,85 P, R, 1882, ;

8 Bee. 35 PUR, 1874 043 PUR,
1879 ; 57 P, 'R. 18814 43 & 78
P, R. 1886, EHrception 83 PR,
1872 amongst Gils of Ferozepur,

¥ Bee, 79 & 102 P. R. 1893,  Bee
also the provisions of Riwaz-i-am
in 92 P. R. 1894 and 47 P. R, 1805,
But see 114 P, R, 1889 and. 38
P. R. 1890 contya.

0. Gopee Ram v, Buldeosahai 91
P. R, 1866.
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no distinction between the right to alienate the property
acquired in either case.! He succeeds toall the rightsand in-
terests of his adoptive father on his death.” He only acquires
a vested interest in them at the date of his adoption.® If
after his adoption a natural sonis born to his adoptive
father, the adopted son will share equally with the natural
son. On the death of an adopted son, who had succeeded
to the estate of his deceased adoptive father, his (adopted
son’s) male issue succeed, and, in default of such 1ssue, his
widow takes his estate on the usual life-interest.* In the
event, of his dying childless and without leaving any widow,
the estate passes to his own mnatural heirs if the estate
consists of property over which his adoptive father had an
absolute right of disposal, and to the male collaterals of
the adopter’s family it the estate consists of property over
which his adoptive father had only a restricted power,®
Among the Mahtons of the Jullundar district, when an
adopted son predeceases his adoptive father, the sons of
the former are entitled, on the latter’s death, to succeed to
his estate by custom.® 1In accordance with custom a
transfer by a sonless father cannot be disputed by his
subsequently adopted son.”

In Huwrsakat v. Bhawani Das® it was doubted whether
an adopted son inherits in his adoptive family collaterall ¥
as well as lineally. In this case the partics were Khatiis.
But in Makhan Singh v. Dulo® it was found that among
the Chima Jats of the Daska Tahsil, in the district of
Sialkote, an adopted son is entitled to succeed to his
father’s collaterals. Amongst Khatris, in the Umballa

' Fatteh Singh v, Nehal Singh

25 P. R, 1901.

* 108 P R, 1879 93 P, R, 1893.
¥ Rambhat v, Lakshman b5 Bom.

630, (1881).

1 9P R, 1880,

S99 PR 1879 0 PR
1880; 89 P, R 1885;: 1235 of
1886 12 P.B 1892 (F. Bj: 72

P. R, 1893

¢ Chagju v, Dalipn 51 P. R, 1908,

? Ratna ¥, Golab Singh 42 P.L,
R, 1901,

* 9 PR, 1868, Beealso 97 P.R,
1879 ; 14 P, R, 1884 : 84 P. R.
18875 18 P. R, 1889; '107 P. R,
1891.

* 4 PR, 1906
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district, an adopted son succeeds in preference to the
nephews of the adopter.'

In Bhuggut Singh v. Booclkoo it was held that an
adopted son cannotinherit from his natural parents* Among
the Jats of Paniputan adopted son is not entitled to succeed
to his natural father and take a share in the latter’s estate,
when there is in existence another natural son and when
the adopted son takes by inheritance the entire estate of
his adoptive father.® It would seem from this latest decision
that under certain circumstances an adopted son may succeed
in his natural family. Regarding his right as against
the collaterals of his natural father, the rule is clear and
settled, 7.¢., it is not adversely affected.

Under the general principles of succession to ancestral
land in a village community, as laid down in several
Full Bench cases, on the death of an adopted son without
leaving any male lineal descendants, the estate held by
him as an adopted son would not pass to the collateral
heirs of his natural family, but would at once revert to
his adoptive father and then to the descendants of the
latter.® As regards his self-acquired property it must be
treated as if the adopted son had never been adopted;
because a customary appointment as heir does not take
the adopted son out of his natural family for all purposes,
and it must therefore go to those who would have been
the heirs of the acquirer had he not been adopted, wiz.,
to the members of his father’s family.®

The adoption being absolute and irrevocable an adopted
son cannot relinquish his séatus.” He cannot be disinherited

.24 P.R. 1900, *8ee PR 1802 (P By 12 PR,
$:61 P.R. 1867, 1892 (F.B.); F.b58 P.L.R. 1901 D;
& Mukh Rem v, Not Ram 100  GQurditta v. Aftar Singh 117 PR,
P.R. 1906, 1906,

ti8ec 47 P R, 1878 ; 43 P.R, ¢ Punjab Singh v. Kharan Singhk
1879 ;45 P.R. 1884 : 42 P.R. 88 P.R. 1906, ’
1886 ; and Tupper's Customnary 17 P.R. 1878 ; Narain Das v,
Law Vol 11, p. 167, Munshi Shamanl P.Xi, R, 1906,
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for mere misconduct or disobedience or mneglect to
support his adoptive father; nor can the latfer subse-
quently revoke or repudiate the adoption once lawfully
made In Kanhaya Lal v. Nand Kiskore it was held that
there is no valid custom under which a Kayasth of Rhotak
can set aside adoption once made.”

ALIENATION,

 In the Punjab the property that can be alienated by
_custom includes both ancestral and self-acquired property, im-
moveable as well as moveable. An owner of a self-acquired
property, moveable or immoveable, has an absolute power
of disposal of the same in any way he pleases.® Sons at
times can, by custom, restrain the absolute power of alie-
nation of the self-acquired property of their father.* By
eustom amongst Brahmans of Bupka, Tahsil Jagadri, a
gift of immoveable acquired property to a daughter in the
‘presence of collaterals is not permissible and such a gift
will therefore be invalid.® A similar custom prevails
amongst Pariwal Jats in Sialkote.! Under Customary Lay,
property acquired by the income of ancestral property is
not regarded as ancestral property.”

An ancéstral immoveable property is ordinarily inalien-
able. Tt can only be alienated by necessity, or with the
consent of male descendants, or, in the case of a sonless
proprietor, of hi¢ male collaterals. The inalienability is
strictly maintained amongst Jats residing in the central
districts of the Punjab. There is a body of decisions on
the point and we only mention here one or two of the

t1p PLR. 1877+ 17 P.R. 1878 ; 2 PURAIN LT PR 1886,
98 PR, 1882+ 9 P. R, 1893'; 148 * 24 P.R. 1892,
P.R. 1894 . & 17 P, R, 1893,

iy 00 8l RS0 80 PILR. 1901 v R iR SR 900

290 P R 187610 and 120 12 POR. 1901 5 60 P Ro 1902 5 18
P.R. 1893, P.R. 1902,
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latest cases.! 1In a suit by a father, in which he contested
the alienation of ancestral land, the parties belonged to
Bikh Jats of Amritsar district and, though they originally
came from Rajputana, they were governed by the
Customary Law of the Punjab. It was held that the
restraint on the alienation by a father of ancestral land
applied equally to alienation by him to ancestral houses,
gardens and shops.* A recent Full Bench case has laid
down that where a father has mortgaged ancestral property
for a present advance of money and there is no proof that
the money was taken for necessity, his son is entitled to
a decree that the motgage gua mortgage shall not affect his
rights, but when a decree has been obtained against the

father, the son’s rights in the ancestral property may also =
be attached and sold in execution thereof.® A Jat of the
Nakodar Tahsil of the Jullundar distriet is not authorzed
by custom to alienate his ancestral land in favour of his
grandson to the prejudice of his son.*

In the immense majority of cases custom has estab-
lished the sound and reasonable principle that an alienation
shall have finality when once made openly and in goed
faith by the alienor, and acquiesced 1 also, reasonably and
in good faith, by those competent at the time to contest it,
and it shall not be open to be contested by others who may
later on come into a position which would, bad they held it,
have given them the right to challenge the alienation at the
time, The right to make a permanent alienation good
against all comers with the consent of the collaterals, which
would be bad without that consent, is one of the commonest
featuves of the Punjab custom. But when a reversionary
interest is in question, a more remote reversioner is not

' goe 101 P.R. 1895 ; 75 P.R 58 P R.1901:8.c. 62, P, L. B, 1901

1898 among others. (F. B,). See also 152 P.RB. 1888 ;
s Ram Rakha Mal v. Balwant 383 P.R 1892 ; 72'P. R, 1898,
Singh 58 P R. 1905, \ Narain Singl v. Lshar. Singh,

8 Bahadur Singh v.  Desraj 81 P, L. R, 1902,
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‘necessarily debarred from protecting his future interest by
the fact that a nearer reversioner does not care to protect
his, and without sufficient reason neglects to do so.
Custors has not established a perpetual entail in Custo-
mary Law.! : ‘
A childless proprietor has power to alienate his ancestral
property.® The legality of every alienation by a male
childless proprietor of one of the agricultural classes may be
presumed until the contrary is proved. The Full Bench,
in Jowala v. Hira Singh, held by a majority that in the
abgence of an instance or direct proof of a custom,
a transfer of ‘ancestra,l immoveable property by a childless
male proprietor, who had no heirs existing at the time
capable of challenging it, could not be contested by a
son born or begotten by the proprietor after the transfer.®
Amongst Mahtons of Hoshiarpur there is no  custom
prohibiting a childless proprietor from selling his interest in
an estate otherwise than for necessity without the consent
of his near collaterals.* By custom prevalent among Mair

- Manas of Jhilum district, a childless proprietor is not |

entitled to alienate, by gift or will, ancestral property
to the prejudice of his agnates.® The Bhabras of the
city of Rawulpindi are not governed by the custom
prevailing among agriculturists precluding childless pro-
prietors - from alienating property without necessity.®
Under customs prevailing in the village of Siwan, in the
distriet of Karnal, a non-proprietor is entitled to transfer
his house built upon land originally belonging to the
proprietary body and occupied by his family for several
generations.”

! Labhw v. Nihali, 7 P, R. 1805 : 8 Haidar Khan v, Jahan Khan,
8,0, 66 P, L. B. 1905, ‘ 65 P. L. R, 1002,

*9and 58 F. R, 1899, & Solina Shal v, Dipa Shah, 15

b 55 P R, 1903 (V.B.). See per.  P. R, 1902, See Labh' Singh v.
C. J, dissenting, Gopi, 15 P. R, 1902,

' 119 P. R. 1880, * Badri v, Udro, 73 P, R. 1903,
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Under Customary Law it is a well-known rule that a
childless male proprietor can alienate in favour of his rela-
tions who have rendered him services in bringing his land
under cultivation, or in managing it for him when he was
himself incapable of so doing, as against other relations.!
In Punnu Khan v. Sandal Khan,® it was observed that “the
right of a childless male owner to appoint an heir is
generally, if not universally, acknowledged, and it bas been
rightly treated as merely a form of gift, It is founded
on consideration of equity and convenience; for the child-
less male owner ought to be allowed to make arrangements
for his comforts and maintenance in his old age, and for
a companion to help him in his daily affairs. He cannof
be compelled to nurse his property for the benefit of his
agnates irrespective of all personal considerations. If he
can appoint an heir on these grounds, it ig not unreason-
able to expect that custom would allow bim fo make a

_gift where the donee is not actually adopted as a son or

appointed heir, but is specially connected with the donor
by being associated or helping in cultivation and rendering
him service. Such a person holds a position very analo-
gous to that of the adopted son or adopted heir.,” A gift
by a childless Kabull to a near collateral with the consent
of the near agnate relations was held to be valid.?
Amongst Kang Jats of Garhshankar Tahsil, a gift by a
sonless proprietor to one of his heirs. who has heen helping
him was held valid by custom* Among Dhat Jats of
Hoshiavpur a gift by a childless pmprietof in favour of
one of his agnates, who is not his next heir, for services
rendered to the donor, is not invalid.® Among the Thirwars
of the same district a childless male owner can make a
gift of his lands to one of his collaterals in preference

Y116 P,R 1886 ;85 PR, 1889 ¢ 14 PR, 1901,
116 P.R. 1894. ‘ 8 Atma Singh v, Newdh Singh,
# 92 PR 1004, 4 et P R a0T,

*3.79 PRI 1900,
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to his other collaterals in consideration of services rendeved
. to him by the donee.' :

Giifts ave frequently permitted by a sonless proprietor
to a daughter whose do/i has never left her father's house,
or whose hushand has resided with her father as a Alana-
damad, or, to a thana-damad. Similar gifts occasionally
made to a sister or her issue have been held to be valid. In
a case in point the Additional Commissioner of Amvritsar
found that the universal custom of the country was that
oifts to danghters could only be made with the consent of
the male collaterals,” In another case it was held that a
gift to a daughter with the consent of the neavest heir was
valid as against remote reversioners,’ Among the Arians
of Hoshiarpur a gift to a daughter of the ancestral pro-
perty is held valid.* In another case a gift to a daughter
in presence of collaterals was also held valid, In the
distriet of Sialkote, amongst Ghuman Jats, a gift toa
daughter and her son of self-acquired property and a part
of ancestral property was valid.* A gift of ancestral pro-
perty in favour of a daughter and her'son among the
Avians of Jullandar is valid.® Among the Avians of
Jullundar a gift by a childless proprietor of his entire/estate
to his daughter’s son is valid by custom, and there can be
no distinetion in prineiple between such a gift.and the one
made to a daughter’s son.” But amongst the Arians of the
Ludhiana district a father has no power to make a gift in
favour of his daughter.! A custom permitting gifts to
danghters and their issue cannot be extended so as to
authorize a gift to a son-inlaw.® A gift to a brother or
nephew is often permitted.'

' Rajada v, Lehnw, 96 P, R, 514 P. R. 1903,
1906. See also Bojo v. Munshi, 96 7133 P. R 1906.

P. L, R.1908. 89 P.R. 1898 ; followed in
3 Reported in 1550 of 1876, 19 P, R, 1899,
584 P.R: 1900, * 137 P.\R, 1879 ; 66 P, R. 1880 ;
482 P. B. 1900. 43 P. R, 1883,
285 P, B, 1900, Sl AL 5 P £ Sl S0 SO
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Gifts for pious or religious purposes to a small extent,
but not when embracing the bulk of the donor’s estate,
are generally allowable, An alienation for the purpose
of sinking a well by a sonless proprietor among Datt
Brahmans of Gurdashpur was held to be valid by custom,'

Among agriculturists in the Punjab the general rule
is against unequal distribution of property amongst heirs,
Yet a proprietor possesses, by Customary Law, powers to
make a partial disposition of his property during his life-
time, A father can give away a portion of his property
to one of his sons to the prejudice of his other sons, either
by the same or different wives.” Similarly there are in-
stances where a gift of a portion of a man's estate to his
brother’s son and grandson in the presence of a brother
and a nephew has been allowed,® But in all decisions
in favour of unequal alienation there have been special
circumstances, such as “gervices renderved by the alienee to
the alienor, or remoteness, and non-residence, or the onus
has been held discharged by proof of special castom.”*

The primary rule of decision in a case of gift in the
Punjab is a custom, and, according fo it, possession is ordi~
narily necessary to complete a gift ; and herein it differs

from the Hindu law according to which, if the donor does

all that he can to perfect his contemplated gift, he cannot
be compelled to do more.® A gift to be valid, therefore,
must ordinarily be followed by possession and mu»st be free
from undue influence.’

A female in possession of an 1mmoveable property,
acquired from her husband, father, grandfather, son or
grandson, otherwise than as a free and absolute gift, cannot

.permanently alienate such property. But the property

1880; 126 P. R, 1883 ; 113 P, R. 2101 PR, 1892

1801 : 49 P,R. 1898, & Amir v, Zebo, 421 PR, 1902,
' Tara  Singl v, Gogal Singh, 8 Lila Kishen  v. Hoa Ram, 45
26 Pi R, 1905, P. R. 1901,

* 126 & 164 P, R. 11879;15 & &.22 PR 186734 PO 1 E8O) o
18 P.R. 1880 ; 23:& 125 P.R. 1893, 15 P, R, 1894,
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which she acquires as an absolute gift she has every
right to dispose of in any way she likes. She can always
sell or mortgage any property in which she has either an
absolute or life-interest. In the case of a widow claiming
the power to give absolutely with the assent of rever-
sioners, the onus of proof rests heavily on the person who
seeks to maintain such an alienation contrary to the usual
custom, which restricts the widow’s power to alienate to
the term of her life-tenure. The fact that certain neaver
reversioners have assented to a gift by a widow in favour
of a near reversioner does not bar the claim of a rever-
stoner who is equally entitled.'

The proper person to object to an alienation is the
reversionary heir. There is no definite rule that, up to a
certain  degree of propinquity alone, kinsmen have a
right to impeach alienation of ancestral lands and,
beyond that degree, they have not. In the absence of
special facts it cannot be laid down as a general principle
of Customary Law, or as a deduction from the decided
cases, that an alienation by a childless proprietor in favour
of an agnate of equal or nearer degree is valid. The only
exception is where a gift is made to a collateral relation who
has rendered services to the donor and theve ave strong
equities in hig favour.®

A sonless Mahton Rajput of the Jullundar distriet
alienated his land and house by way of gift to his
daughter’s son with the consent of all the near collaterals.
Certain distant reversioners brought a suit impugning the
alienation. The defence was that the gift was good by
custom, and that as the widow of the brother's grandson
of the donmor was alive, plaintiffs could not maintain the
suit. It was found that in the class to which the parties
belonged, a widow had a preferential right to succeed to

L Lhalwr Singh v, ira Singh, W Khazan  Singh v, Relu, 35 PR,
a6 B L. R. 1903, 1906.
¥ 20 POR, 18777 PR 1808,
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any property of her husband’'s collaterals, just as her
husband would have succeeded thereto, if alive. It was
held, therefore, that the reversioners had no right to sue
while the widow, having a right to succeed in preference to
the plaintiffs who are distant reversioners, is alive.!

The next reversioner,

however remote, is generally
entitled to object to an alienation by a female,?

Among

Domra Jats of Dera Ismail Khan, only collaterals removed
in the fourth degree from the deceased are entitled to

object to an alienation made by his widow.*

Among

Bajwah Jats of Sialkote district, collaterals so distantly
related as the eleventh degree from the ecommon ancestor
are not entitled, by custom, to object to an alienation by a

childless proprietor.*

Among Avians of Konwali gof in

Lahore, the sister and sister’s son of a childless proprietor
are competent to file a suit to set aside a mortgage as
having been made without necessity by the widow of the

deceased proprietor.”

In Sundar Sengh v. Sain Ditla, it

was held that a suit for a declaration that an alienation of
ancestral properfy by a sonless proprietor is of no effect
against his collaterals (plaintiffs) was not barred by reason

of the presence of female heirs of the proprietor.

But

until the death or re-marriage of the widow of the deceased
proprietor, entitled to a life-estate, the collaterals are not

entitled to claim possession from the alienee.’

In the

absence of any direct heirs the proprietary body in a

village

mary right to contest an alienation by one

body.”

community may be shown to have a custo-

of their

Where reversioners acquiesce in an alienation by a son-

' Khem 8Sing v. Birvu, 4+ P. R,

1905.
1 11 PR, 1888.
} Dilwar v. Jatti, 2 P. R, 1901,
$ Hardas  Singh v, Buta, 9
P. L. R, 1903,

less proprietor by express or tacit consent, they cannot

b Bhagai vi Tabar, 29 B, L, R.
1902 ; this case distinguished P.R,
174 of 1889,

¢ 29 P, R, 1903,
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again  question or impugn such alienation.' A childless
proprietor was so crippled by rheumatism as to be hardly
capable of moving about, In eonsideration of the personal
services of the defendant, without which he conld nof
‘have carried on the cultivation of his land and maintained
himself, he made a gift of half of his land to the defendant.
Tt was held that the plaintiff, a veversioner, was not entitled
upou the death of the proprietor to challenge the validity of
the gift, when the plaintiff had conducted himself in such a
way as to lead the defendant to believe that he had no objec-
tion to the gift and had left him to act on that belief.?

In Bano v. Fafeh Khan, the majority of the Full
Bench held that the distinction under the Punjab Custe-
mary Law between power of gift suler vives and power of
testation is a matter of degree and form only. Where
power of giftis shown to exist an initial presumption arises
that there is a co-extensive power of testation. The dissen-
tiente Chief Judge held that under the Punjab Customary
Law there is a marked distinction between the power of
gift and the power of Will, and though the existence of a
power of gift is a strong point in favour of the party
agserting a power of Will, it is not sufficient to relieve
him of the onws of proving the existence of the power of
Will under the Customary Law.?

The power of transfer by Will among Sandhu Jats of
Tarn Taran Tahsil of the Amuritsar distriet is not co-
extensive with the power of transfer suter vivos. 8o where
a childless proprietor bequeathed by a Will his ancestral
property to a person who rendered him serviees, and a
nearer collateral of the deceased, who refused to serve
the latter, sued to obtain the same property on the demise
of the ehildless proprietor, the Court held that the legatee
on whom the onws lay, had failed to show that he was

V Natha  Singh v, Bhugwan 2 Boje v, Munshi, 96 B, L, R.
Dag 97 "PoLOR, 1902 ' Boda v. 1903,
Larnam Seénghy 102 P, R, 1902 .48 Py R, 1008 (BB,
Labhwe v, Niheli, 7 B0 R, 1905,
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entitled to take under a Will to the detriment of the
collateral though the father refused to serve and the former
did serve the deccased.! In Hayal v. Hidayat, an alienation
by a childless male proprietor of his ancestral property by
Will, in favour of his sister’s son as against the rights of
hig nephew, was set aside.” ' '

Marnriace AND Divoron.

A marriage to be binding amongst orthodox Hindus,
both bride and bridegroom must not be within the prohi-
bited degrees of consanguinity. As to what is, and what
is not, a prohibited degree is a matter of practice or usage.
For instance, according to modern practice a mother’s
brother’s daughter, father’s sister's daunghter, or sister’s
daughter is not within the prohibited degree. Among
Hindu agriculturists the bride and bridegroom must be of
the same gof and tribe,” No particular form of ceremony
is necessary, even among higher castes, to constitute a
marriage.  In fact, it is not the ceremonies but the
congent of the parties which constitutes marrviage. In
the case of a minor the proper consent of the parents or
guardians is necessary. !

As a general rule a Hindu marries a girl of his own
caste; a Mahomedan will not generally marry a girl who
belongs to a different religion. But it is not uneommon
to find a Mahomedan of rank marrying a Rajput woman.
Many instances of this sort of inter-marriage have iakell'
place among the Mandal families of Karnal.* It is also
well-known that many Rajputs and Sikh Sardars con-
tract a form of marriage known as chuddar andasi®
with Mahomedan women. In a case in Lahore in which

Y shar Stngh v. Lelna Singh, p 1203 Vol IV p. 95; Vol. V p. 46,

86 PUR.1903 4 80 @ 146 BT B U Rustam . Ali v, Aswmat Al
1903, 13 PR 18765,
2 40° P, L, B, 1905, 5 Literally means throwing a

? Tupper's Customary Law Yol.IL | shect over.
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a Mahomedan prostitute claimed to suceeed as co-widow
to the estate of a certain deceased Sikh chief on the
strength of an alleged marviage by chuddar andazi,
a large number of Sikh Sardars were cxamined and they

all said that such a marrviage was not sanctioned by

usage. It is no doubt that many Hindu Sikh Rajahs and
Sardars contracted chuddar andazi marviages with Maho-
medan women. Bat that was not in pursnance of any
prevailing usage but rather that such marriages were “as
acts of soveveign will and pleasure which set all Jaw and
usage at defiance,”” In Jawala Singh v. Sukh Devi® it was
held that in the distriet of Hoshiarpur, a Jat Jagirdar
could not legally marry a Brabman woman; and that if
~a ceremony, such as chuddar andazr, was gone through
between the parties, it would not confer any rights of
inheritance on the woman, as a lawful widow, to any
property which the man might leave at his death, but that
she would only he entitled to receive food and raiment
as long as she continued to lead a chaste life, A marriage
by chnddar andazi between a Brahman and a widow is
not valid by custom.® The widow after such marriage is
called a diarel wife. Among Khatris of Majetha in the
Amuritsar district, the childven of a dhare/ mother do not
succeed to the exclusion of a widow legitimately marvied.*
In Nathu v. Ram Das® it was held that the children of a
Khatri and Khafrani widow born after her re-marriage
with him in the ¢huddar andazi form are not illegitimate
as the marriage is valid and lawful.

We have, already, referred to paribarta or exchange
marriage as being prevalent in Bengal.® 1t is not uncom-
mon' in the Punjab. The custom owes its origin to the

same state of the society among certain particular tribes or

classes of people in the Punjab as in other parts of India,

U See Musst Chand v, Laj Kawr,

% 1283 of 1860,

5 PR, 1893, Lalchand v, Tha-
fur Devi 49 PR, 1903,

9y PR 1898,

SR LR 1905
PoR 1908,

& Vide supra p. 304,
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viz., the paucity of girls of the same gofra and the desire to
keep the property wnbhm the elass or tribe or community.
In 'a case where a number of Khatris, all of the same caste
and community, arranged a number of marriages amongst
themselves, none of which was shown to be prima facie
unsuitable or undesivable and where there was nothing to
show that the performance of one of the betrothal contraets

~ was to be made dependent on the previous performance of

the others, and the arrangements were made independently
of "each other, though at one and the same time, it was
held that the betrothal contracts were not opposed to
public policy and damages could be recovered on breach
of them.! Such inter-marriage stands on a totally different
footing and is not like a marriage where a girl is given
away for a sum of money paid to her parents without
any regard to the suitability of the marriage or the future
happiness of the gil, Certainly, where the only consi-
devation for the marriage of a girl is asum of money to
be paid for her, the contract of such a marriage would be
void, being opposed to public policy. |

Widow re-marriage in the furao form is prevalent in
the Punjab and is regarded asa valid marviage, Such
a mamiage by a widow with the brother or some
other male relative of her deceased husband requries no
veligious ceremonies, and confers all the rights of a valid
marriage.’ Amongst Brahmans and pure Rajputs, burao
marriage is reprobated and confers no rights of inheri-
tanee on the issue born of it.* Among some tribes widow

Cdmir Chand v, RBam 50 PR, wife may marry again by the
1903. ‘ Kurao - form. $Hee 998 of 1871 ;

% 38 P.R. 1879 (Hoshiarpur); 607 of 1886 (Sindhu Jats); 8¢ P.
316 of 1879 (Sindhu Jats of 1. 1889 (Chimah Jats of Sialkote) ;
Ludhiana); 26 PR, 1880 ; 86 P.R (. 88 of 1886 (Manhas = Rajputs of
1881 (Bishnoi Jats of Hissor); 48  Bialkote).
and 98 P.R. 1890 54 P.R, 1900 bl A LR AR (. SRR B e
(Kahman Jats). See also Tupper’s 1878 : 118 P. R. 18857 57 P. R,
Customary Law, Vol 11, p. 95. 1893, But sce 48 P, R, 1800
Among certain classes a repudiated  contra,
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re-marriage is sanctioned by custom; e.p., Sartora Rajputs
of Kangra.' :

A woman cannot marry a second husband while her
first husband is alive, unless the first marriage is validly
set aside’ Among Jats in the Punjab, a deserted wife or
one who has been set aside by her husband can, by their
custom, marry another man in the life-time of her first
husband,*® ;

Raevigiovs INSTITUTIONS.

Ordinarily custom regulates succession f the manage-
ment of religious institutions in the Punjab.* A successor
is either elected or nominated. The mode of election or
nomination is the samein the Punjab as in other parts of
India.®

The office of a mohunt is generally elective and not
herveditary." But a mount may nominate a successor
subject to confirmation by the brotherhood.” It is not
absolutely necessary that a molunt should be appointed.®
Both male and female are eligible for election to a mokunt-
ship. When a woman is elected she may succeed to the
gadi of a mokunt, In one instance it was found as a fact
that the deceased mokunt of a religious institution in Delhi
had nominated one of his female disciples as his successor,
and she was accordingly allowed to succeed as gadi-
~naskin' In this case several Pants of nelghbuurmcr shrines
were examined and they one and all supported the title
of the female disciple who brought this suit for mokunt-

 ship.

L 98 P.'R. 1890, ¢ Babw Gange Nath v. Rabel

#3606 PR, 1881 ;72 P. R, 1892, Nath, 143 P. L. R, 1906,

8 Chatar Singh v.. Mans, 998 7 8ee. 173, PR, 1869 ;. 4P, R
of 1871, 1870 5 175 P.R. 1889 3 105 P, R.

$ 32 52 and 76 P. R, 1867, 1892 ¢ 3P K. 1899,

b Vide Hindu Customs : Religious 876 P, R, 1867 ; 388 of 1868,
Endowments, Swupra p. 231 et ! Munnie v. Jiwan Das, 76 P, R,
seq., 1874,

03

Mohunt.

L
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A mohuut, as the head of a religious institution, is
regarded as a trustee, and as such, any alienation by him,
prima facie, would be considered as a breach of trust.! Except
for necessary purposes, no property belonging to a religious
institution can be permanently alienated® By necessary
purposes is ordinarily meant the expenses of keeping up
veligious worship, vepairing the temples or other buildings
connected with the institution, defending hostile litigious
attacks and other like objects. In Kaskiram v. Bawa Tola,
it was held that the power of the head of a religious institu-
tion is a limited one, He can only alienate for necessary
purposes ; but this alone is not sufficient. Not only must
the debts be incurred for necessary purposes but it must
also be shewn that such purposes could not be fulfilled
except by contracting those debts, and that the ordinary
income of the endowment was not available or was in-
sufficient for them, and that the debts ecould not be dis-
charged from the income. Persons who lend money to
the heads of religious institutions are bound to enquire
whether the occasion on which they advance money is
such that the loan is justified by the state of the funds
of the institution, and the purpose for which the loan is
taken. It 1s not enough to show that the purposes for
which loans were taken were necessary purposes. The
lenders must satisfy themselves that there was a real
necessity to contract the debt having regard to the income
of the property of the institution.*

So long a mokunt retains his office he 18 presumed to
have the sole management of the endowment.®* Tn small
institutions, however, where the number of disciples are
few, they have an equal voice in the administration of the
property.*

U Maharand  Shibessuri . Debia 83 P R 1902,

v. Mothooranath Aeharjo, 13 Moo, S Gurmukl  Singh v, Sundar
T, A, 270 (1869). Singh, 45 P, R, 1903,
2 192 P. R, 1880 ; 39 P, R. 1882 ; e S o

136 P. R, 1889, 8 1hid,
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A mokunt, if he is found incompetent or if he in any
way misconducts himself, may be expelled.! But before
he can be removed, the misconduct or mismanagement
alleged against him must be clearly proved ; further, it
must be also clearly shown that the alleged misconduct or
mismanagemen’ is of so serious a nature as to render the
retention of the mokuné in question undesirable and
detrimental to the interests of the shrine and its wor-
shippers.® The shebaits or the trustees of an endowment
may possess the right to sue in such a case.* But the
right must be shewn to be exercisable by general or special
custcma.*  In Bhagwan Das v. Hardst Singh® the Subordi-
nate Judge found that mokunts of a veligious institution
had misconducted themselves and mismanaged the institu-
tion to an extent justifying their removal, He accordingly
ordered he removal of the mokunts from possession of
the lands adtached to the institution, The case was
instituted by tihe representatives of the village and the
villagers did not tiake any share in the msnagement of the
institation nor did thuy ever assert any right to contiol
the succession of - the. mokuntship, ~On second appeal

the Chiet Court held thai since the :vﬂ]agers had not

established by evidence their cuséomary right to interfere

even if there was the clearest proor of gruss: .missonduct,

the suit must be dismissed. It, in fact, found that there
was no sufficient proof of misconduct against the mokunts,
The general principle on which cases of the kind should be
determmed has been laid down in several decisions of this
court.® ‘
An ascetic or person entering into a religious order
becomes dead to the world. He is ordinarily supposed. to

Ascetics,

renounce the world and its affaivs, All his rights in property

''8I P. R, 1869 ; II97of 1877 ; ¢ 122 P. R. 1890,
1089 of 1881, Aib2:B. bR, 190,

8 Ramkishen v. Chet Singh, 13 999 P. R, 1890 ; 3 P.R. 1899 :
P. L, R, 1908, 89 P. R, 1901,

® 81 P. R, 1869 ; 2063 of 1880,
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become extinet and he cannot legally perform any purely
worldly act, In Teku v. Basti it was held that the general
custom of the sect was in accordance with the Hindu law,
and that an ascetic could not renounce his religious order,
nor perform such worldly act as the adoption of a son so as
to constitute him his heir to property.' He <annot acquire a
private property. All property acquired by. individual
members is looked upon as belonging to, and for the
benefif, of, the religious institution to which they are
attached.® But the majawars of the shrine of Datu Ganj
Balksh at Lahore are permitted to have private property .

Bairagees and some of the Baidi class* who are found
in Anritsar and Gurdaspur are not ascetics at all. They
carry on frade and belong to the griZi or house-holder class.
They marry ard beget children like other persons,® (Xertain
Udasi sects in the Jullundar distriet® and J7adupanth
Fakirs in the Ferozepur district! ave not recognized ag
ascetics, Among the gharbari gossains f the Kangra
Valley they maryy and are succeeded by their widows.*

A chela ordinarily succeeds to the ¢adi of his deceased
gurg, In the absence of any c¢hela of the last holder,
the land reverts to the mokwnt of the superior gads
to which the *institutiom concerned is  subordinate.’
Where a chela of ‘tus last incumbent alleged that
he “was entitled to gucceed as a chela, and that instal-
lation to the gadi was not rvequired by the custom of

' 15 P. R, 1874, See also 7 P R.
1892, :

s Tota‘l‘fwri v. Padam Puri 21
P. R, 18%4,

.88 P. R, 1888,

A Ror a short account of the’

Origin and customs of these sects,
see (ol Henry Court'’s transla-
tion of the Sikkhian de Raj di
Vikhia pp. 106-114.  See also Mr.
Maclagan's Census Report for the
Punjab 1891, Chap. IV for an

exhaustive account of all religions
sects in the Punjab., See 1887 of
1879, 713 of 1892, and 106 PR 1892
(for Khankah) and 143 P,L,R, 1906
(for Jhuggi) as religious institu-
tiong,

324 PR, 1880 ; 29 p, R, 1881,

429 P. R, 1881,

71 88 of 1881,

* 135 P.R, 1884,

8 Hari Devi v Charan Das 12
P, L, R, 1906,
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the institution, the Court found that he had failed to
show any custom enabling him to succeed irrespective of
election or installation or nomination to the headship of
“the institution and that the mere fact of his being a clele
of the last holder was not sufficient to support his claim.'
The rule of succession from guru to chele eannot be
altered to make the lands descendible to the heirs of the
last holder of it, by his entering married life against the
custom of the order.” The chelas ave entitled to mainten-
ance as long as they behave properly and observe a proper
subordination to the head of the institution.*

Pre-nMmprion,

In the Punjab the right of pre-emption is based either
on the provisions of the Act or on local custom.* TIn the
Wajib-ul-urz of almost every village the right of pre.
emption is recorded. It is exercised by co-sharers, at their
option, on the sale of lands. It extends by statute to all
sales of immoveable property, and to the foreclosure of
rights to redeem such property.  The right must be
claimed by one who is himself a proprietor of the property
by virtue of which the pre- emptwn 15 claimed.* A per-
petual lease does not give rise to a right of pre-emption
merely on the ground that it is tantamount to a sale.
For the right of pre-emption as stated above arises
in respect of sales of immoveable property and foreclosure
of rights to redeem such property. It must be an
out-and-out sale, though the sale may be under a decree
or otherwise.* Local custom at times recognizes a claim
to pre-emption in the case of mortgages, and where
such custom is proved to exist, effect must be given to
it.”

L 148 P. L. R: 1906, 9 W, R. 455 (1868).

12 B L. R 1906, 9 43 P: R.i1892,

$ 84 P, R. 1866, 753 P.R.IBIT; 10 P, R, 1887 ;
8 8 P. R. 1893, 878 P, R. 1892 ; 11 P, R, 1901,

¥ Beharee Ram v, Shoobhudra,
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The right of pre-emption generally dependson viei-
nage, and whether the pre-emptor has a common wall, or is
a partner with the vendor in a common right of way or other
easement affecting both properties.' The nearest kinsman is
generally entitled to the first offer of purchase ;> but near-
ness of relationship by itself does not uswally confer any
superior right of pre-emption.® One co-parcener can claim
no right of pre-emption as against another co-parcener.*
Nor can one of two rival claimants possessing equal rights
claim a moiety of the property sold. Tn such a case the
claimant who first brings a suit to enforce his right is
entitled to the whole property.® Under a custom prevailing
in the village of Patni, in Dera Ghazi Khan, the collaterals
of a vendor have a superior right of pre-emption to that of
-others who are equally co-sharers in the well ‘to which the
land sold belongs, but who are not themselves collaterals.*
Where the entry in the Wajib-ul-urz records custom of
pre-emption only in favour of ek-addis, the co-sharers in
the village who are not ep-yaddis cannot succced as
against the vendor who owns no land in the village
The proprietor of a Diarmsala may claim pre-emption.®
Right of pre-emption is presumed to exist in villages
whether such right is recorded in the settlement record
or not, Lt extends to the village site, to the houses built
upon it, to all lands and shares of lands within the village
boundary and to all transferable rights of occupancy.
But there is no such presumption as to the existence of a

11464 of 1875 ; 83 & 97 P. R,
1880; 83 P. R.1885; 42 P. R.
1891 ; 199 P. R. 1889; 129 P, 1. R,
9065 57 P. K. 1906 ; 17 P.R, 19038 ;
77 P. P, 1906,

® 121 P, R, 1879 ; 196 P. R.1889,

*54 P.R.1880; 113 P.R. 1881 ;
53 P. R. 1888 ; 37 P. R, 1906,

¢ Lalla Nowbwut Lall v. Lalla
Jowan Lall 4 Cal, 831 (F. B.),
[1878].

%102 P. R, 1881 ; 83 P. R. 1888,

* 73 P, B, 1901,

TI2 P, L R, 1906. The term
ch-jaddis used  in  the pre-
emption clanse of a Wajib-ul-urs
means - persons . descended  from
the  ancestor who once held
the land which is the subject of
the sale, and not agnates only of
the vendor,

8100 P, R, 1885,
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right of pfe-emption in towns,' though such right has been
shown to exist accordmg to custom and recognized by

Courts in numerous cases.?

Where vicinage confers the

right of pre-emption in 1espect of houses in a town, a
plamtnﬂ who asserts that his vicinage is of a superior kind
to that of the defendant must prove his assertion.*

Virraer Coumon LAnD,

The village common land is a plot of land in every
village reserved for purposes of common pasture, for

' Vide Act IV of 1872 as amend-
ed by Act XII of 1878.
3 For instance i~
In Amritsar :—46 and 154 P,
R1882; 99 P, R. 1906 ; 140 P, B
1906 ;
In Delbi;—68 P, R, 1879 ;

64 PR, 1887 5 1392 of 1889 ;-

oI LR (906 BT R R 1906;
81 P, R. 1908.

In Ferozepur :--t4 P.R. 1908

In Gujarat:—83 P, B 1880 ;
113 P. B. 1881 ; 13 P.R. 1890,

In Gujranwalla :—56 P. R
1885,

In Hissar 190 P, R, 1901 (in
respect of shops),

In Jullundar :—12 P, R. 1883 ;
33 P. R 1886 ; 53 ', I, 1888,

In Karnal :—-129 I, L. R.1905.

In Lahove i— 1569 of 1879 ;
189 PR, 1882; 48 P. R. 1888 ;
5 P. R. 1903,

In Ludhiana +-~192 P.R, 1888;
38 P. R, 1906,

In Multan :—83 and 165 P, R.

1888 ;67 P, R. 1906.
In Panipat 24 P. IR, 1887.
In Peshawar :—10 P, B, 1886 ;
29 P, R, 1888 ;42 P, R 1908,
In Rohtak ;—-55 P, R 1880,
In Sialkote :—~387 P, B, 1888,
In following subadivisions of

towny and cities pre-emption has
not been found to prevail ;—

Amritsar :~—In  Kanok Mandi
Sub-Bivision (170 P. R, 1889).

Bhiwani :-—(in the Hassar dis-
trict) in Bagh Dhaggan (16 P. R,
1902); in Zhoola Norson. = Panna
Jawnpal 71 P, R. 1902,

Delhi :—1In the oity, in respect
ot large  Katra or Square compris-
ing distinet shops (64 P, R. 1887).

Jagraon —In  Mohulla Bhogi
(100 P. R. 1892).

Lahore —In  Kucha  Sathan
Sub-Kivision, in respect of mortga-
ges, (72 P R 1886); in Bazar Cha-
whatta Mufti Bakar (83 ¥ .R.1901);
in Mohulle Qazé Sedar-wd-din in-
cluding  Kwche Chabuk Sawaran
otherwise known as Kucha Kalka-
vian. (86 P. R. 1961) ; in  Mohulla
Kakkazaion, pre-emption by virtue
of ownership of opposite house but
separate from the one unsold (68
P, R.1906).

Multan :—In Mokulle Sultan-
ganj (170 P. R, 1889,

Mukerian i—(in the Hoshiarpur
district) 70 P, R. 1902,

Sonepat:—In Mohulle Mashad
85 P. L. R, 1908,

817 B R 1003,

L
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assemblmg of the people, for grazing cattle and for a posgible
extension of the village dwellings. It is always regarded
as a common property of the original settlers, and their
descendants. And occasionally also those who assisted
the settlers in clearing the waste and bringing it under
cultivation are recognized as having a shave in it. [Unless
it is sanctioned by custom none of the proprietors have any
power to alter the condition of the common land without
the consent of all the co-sharers.' Any individual proprietor
cannot plant or cut trees on the common land, nor can he
sink a well, nor appropriate houses built for common pur-
poses except with the consent of all the co-proprietors? In
the absence of custom, the will of the majority of a village
community eannot prevail over that of the minority when
the question is the disposal of the common property in such
a way as to preclude all use of it by the owners.®* A majority
of the proprietors can demand partition of the common
land.* When a common land has once been partitioned, a
re-distribution of it cannot be demanded in the absence
of a well-established custom or of an express agreement.®
Hach proprietor has a right of property in his dwelling
house in the village, entithng him to exclusive possession,®
In villages the proprietory right in the abeds (i, e. inhabit-
ed village site) is, as a rule, vested in the proprietary body.’
The mere possession of a vacant site in the «daedi. confers
no absolute right in the possessor to dispose of the same
to a non-proprietary resident.* A proprietor may be re-
strained by his co-sharers from appropriating a vacant site
to his own exclusive use.! A non-proprietary resident
cannot, in the absence of a well-established custom, dispose

i 1112 BT Sathl - it Voo INCIRIG s TG Ole O ‘8 P. R. 1868.
1882 ; 54 P, R, 1885 ; b4 and 70 ' Vide s, 125 Punjab Lancd Ree
P. R. 1886. venue Act 1887,
2718 of 1869 1117  of 1870; 967 By, 1869,
74 P. R. 1888, T 822 of 1883,
276 P Bo18Is s 78RR 824 Py R, 1878,
1877 ;30 P. R. 1879 ; 7 E. R 188b; ¥ 1088 of 1880 ; 937 of 1882,

54 F. R. 1886,
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oft the site on which his house is built, or a right of
residence in' the house, without the econsent of the pro-
prietors of the village.! o

In villages that have grown into towns or g jasbas, such
as Barsat, Pampat, and »Kama], the proprietor of the house
is held to be the proprietor of the site on which it is built.?
In such qasbas the right of occupation is usvally transfer-
able.? ,

On the death of a non-proprietor his direct male
descendants, and, failing them, his widow, and, in the
absence of his widow, his mother will succeed to his rights
in the house occupied by him. His. remote collatersls are
excluded altogether.* i

. One very characteristic featme of the village system 18
that an absent proprietor can vecover possession of his
original holding on his retwin to the village by reimburse
ing .the oceupant .of his land for the cost of improvement
effected and for all losses incurred by him. The length of

time he was dispossessed.is immaterial. This is 4 very ancient .

custom and has been recognized by Courts of law.® This
customary right, however, may be controlled by express
agreement.” The heir or . representative of the absentee-
proprietor may also bring a suit to recover the holding - at
the death of thedeceased absentee, provided the latter by his
conduct has not shown his intention to abandon the hold-
ing.”  Where the occupant of a holding-by some overt act
sots up an ‘adverse title of his own, the absentee or his
representative must sue to recover his rights within twelve

CA2n P R 1879 ,n‘% E. R '1881: 76 P, R, 1888,
119 P. R, 1884 ; 40 P, R, 1886 ;. 50 8 Vide7 P, R. 1868 ' Revenue ;
LR 18895 99P R 189211197 153 of 1871 ; 1254 of 1877 ; Finan-
of 1893 ; 48 and 62 P, R. 1899 ; 7 . cial Commissioner's Letter, dated

P, R. 1900, ) ; the 11th July, 1865, to the Judicial
.2 48P, R. 1881;9 P. R, 1882 ;  (Qommissioner, Punjaby

87 P. R. 1884, i ; S28 PR of 1876 25 PR
% 48 P. B 1884, See also 38 P.R, 1877 ; 981 of 1880.

1895 and other cases. 733 P. R. 1878 ; 1223 of 1886 ;

Y3 P RUISET 2 T1P, R, 188Y 838 of 1891 ;109 P, R. 1892,
; 64

b
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years from the date of such assertion.! An absentee re-
linquishing the ownership of the land
advantage of an agreement in his favour” An intention
to relinquish is not manifested merely by absence, though
long absence coupled with an entire severance from
all concern with the Jand gives rise to such a presump-

tion.?

AvoNe MAROMEDANS,

cannot  take

Among Mabomedans in the Punjab succession runs
in the male line* Pugrvand and Chundavand rules of

succession are also prevalent among them.

rule is the normal custom.

in Hazara.'* = The Yusafzai

The chundavand rule largely prevails

The pugvand

It prevails in Peshawar;®
amongst the Raiens of Jullundar,’ the Awans of Shahpur,”
the Sayads of Rohtak,’ the Dogars of Ferozepore,®
and the Pathans of Amritsar;'® also among the Gunzals,"
and the Sunghara Jats.'® It is prevalent also among
the Turkhelis, Turins, Dilazaks, Dhunds and Tanaolis
Pathans in Rohtak arve
by custom governed by the puwgvend and not by the
chundavand rulet* The custom of descent prevailing
among the Sheiks in the Umballa distriet is pugvand.'®

amongst the

Sayads, Koreshis, and Pathans of the Shahpur district ;
the Utmanzais, Turks and Sayads in the Hazara district
followw the same rule of succession.'® The Mahomedan
Chibhs of Gujarat,'” and certain Mahomedan families in

V1177 of 1872 5 47 and 78 P.R.
1175 ; 837 of 1875, !

2 115 P. R, 1876 ; 38 P, R, 1878 ;
1794 of 1880 ; 109 P, R.1892.

2 9094 of 1883, printed at p. 337
P, R. 1884 ; 8 P, R. 1888; 113
P, R.1 893,

29 P, R. 1868.
161 of 1867,
524 of 1868,
8 P.R 1879,

-

e

-

8 82 PR, 1887,
¥ 11 PR 1889,
1085 By B850,
' 429 of 1871,
" 178 P.R, 1888.

' Vide Settlement Report p. 804,

429 P, R. 1905,

3 11P, R, 1906,

6. Vide Hazara
port p. 305,

g B, 188b,

Hettlement Re-
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Yusafzai,! are governed by the chundavand system of
succession. A son cannot by custom enforce partition of
‘ancestral immoveable property during bis father’s life-time.®
The share of a son who pr«,deceaseﬂ his father descends to
his son and the son of such son.*

In a case where the parties belonwe,d to the Pathans of
Desa in the chackh ilaga of the Rawulpindi district, the
defendant pleaded that the whole property left by his
father descended to him by a special family custom, the

other sons being merely entitled to maintenance. But

the custom was not proved. It was accordingly held that
the parties being agriculburists of the Western Punjab,
the ordinary rule of inherilance of equal succession of all
the sons should prevail.* The Koreshis of the Gujranwalla
city, who ave non-agriculturists, are governed by Maho-
medan law and not by castom.®  Similarly the Jatoi
Bilochs of the Muzaffarghur district are governed by
Mahomedan® law in the absence of proof of special
custom in matters of suceession.® Among the Chamar Jats
of Multan, as no positive custom was proved regulating the
rights of the parties in regard to inheritance, it was held
that the Mahomedan law must govern them,”

Whether in matters of inheritance, the Mahomedan
Kashmiris, belonging to the families resident in the
Lahote city, and engaged in trade or manufacture therein,
were governed by Mahemedan law or by custom formed
the subject-matter of decision in a recent case. One
party asserted that females inherit in accordance with
Mahomedan law ; the other party alleged that females are
excluded by males according to custom. The Court held
upon evidence, that the Kashmiri weavers and traders of the

Yol PR 1889, 4 Zarif Khan vo Amir Khun 85
21 P R.1867. Pi R, 1901:
3 60P R.1878, (Sayads of Rohtak); 292 P, R, 1901,

80 P, . 1882, (Pathangof Attock) ; 4 66 P.R. 1902,

26 PR, 1885, (Mahomedan Ranjha ? 117 B, R, 1901,
Jatg of Bhera.)

Among
agriculturists
and non-agri-
culturists,

Kashmiris of
Tahore city,
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Lahore city are governed by Ma,homedan me and not by

custom.'
As a general rule,

- married dauglrters are exelud‘ed

by collaterals, e. g, among the Rajputs of Jullandar ;®
the Jats of Rawualpindi;® the Rajputs of Hoshiarpur*

and so forth.

rule. As for instance,
daughters exclude brothers and nephews; among the
Awans of Shahpur a right of succession in favour of

unmarried

liable to be divested
1V_fmhomedans in Bunnoo, da,ua'hters succeed with sons.”
In Fatvma v. Arjmand Al® it was held that in  the
matter of succession

But there ‘are exceptions to this general

amongst the Koreshis ot Ka.sur

daughters is recognized, but this right i

after their marriage.’ Amonn'

in the family to which the

parties belonged, daughters succeeded in preference to

collaterals according to the family custom. Among the
Liodi Pathans of Jullundar they succeed to their father’s

estate by castom of the family. Where a daughter

who has thus succeeded, upon her death, her daughter
has a preferential claim by custom of the family and

father,’

By custom amonw

the tribe to succeed as against the collatevals of the

the Bangial Ja,ts of thL (qua

district a married danghter is entitled to succeed her father,
a sonless proprietor, where he has settled that daughter and
her ‘husband in his house and on his land, with a view to

collaterals.

their succeeding him as his heirs to the exclusion of his
1t is not necessary that the rvesident son-in-law

(Ahhana-damad) must be the first husband of the daughter.
The second  husband also succeeds even if he happens to

have been resident son-in-law in 4is first wife’s famil y, her

a4 P, R. 190(5.
331 of 1866,
31 of 1867,

80 P, R.1875.
801 of 1867.

6 81 P, R.1879.

&

21 P R 1866,

841 PO 1901, .

972 P, L. R. 902, " There are
numerous decisions of the Punjab
Court shewing the exception to the
general rule,
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fatherin-law having died before the second mariiage.
Ddivery into possession Defore death - by the father-
in-law is not a necessary - wndltlon for - succession: of - the
resident son-in-law.! Ammm the Ghakkars of Jhelum,
a sonless  proprietor may  give his ancestral: Jand to
his- danghter or daughters ‘and  their l.mbbands (//emzm
damads).* g bl e ‘ I
Amongst the Gujars of tbe \Rupd,r Tahasﬂ @ slstu'
excludes a mere co- pu)prmt@r of the . same vxlla,ge, ‘who
is not an-agnate.® Amongst the Moguls of Khmkhodah a
sxster and her issue: exclude collatmal descendants . of
decaabed’s grandfather.* ‘ ' Amongst the Sayads oﬁ Khat-
I\lmdah sister’s sons are not excluded by male issue of the
great-grandfather of the deceased brother. - But tlu,y are
cxcluded by male issne of the deceased brother.’. ;
~ Under Mahomedan law of inheritance - 2 widow s
entitled to a shave-of the pzopelhy and not merely to a
maintenance. Bub it may happen that the parties, though
Mabomedans, . may, by custom, follow Hindu law of
mheutanee, under which & widow, when there ave sons,
is entitled (o a mamtenance. In anothet case;” -the Chief
Clourt reversing the decision of the lower Appellate Court
‘and giving effect to the custom as recorded in the Wayil-
ui-ure held that “if any one of the shave-holders die with-
out issue (fa-wuldy bis widow will - have a life-interest
provided she may not re- marry, but having got possession,
she will not be entitled to owe the property away to her
father, brother or their relatwcs. On private - necessity or
for paying the Government demand she can transfer it
by mortgage orsale.” Thusit is clear, and in fact it is
80, that the customary succession of a widow to widow’s
estate is the same among Mahomedana as among Hmdue

€106 P. k. 1901,  See thecases # 82 P.R. 1887,

referred to therein. ‘ ¢ Nadwu v, Hafizan, 20 PR, 1867,
Sore PR 1909 T Hijoo v, Meer Mahomed, 54
136 P, R. 1884, P. R.1867.

DL BIR 1892

Bisters,

Widows.
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Mahomedan widows, according to the general custom of
the country inheriting lands from their husband are
entitled only to a llfe-mtelest wlthout power of a,lmnatmn )
except for necessity.' :

Clildless widows have only a life-interest in thenV
husbands’ lands and houses in Ludhiana,” in Jhelum ; o
Jullundar;* in Multan ;® in Hoshlarpm‘ Amougst a
tribe known as the Chohan Rajputs in Rawulpindi, a
childless widow cannot lay claim to any definite share of her
husband’s lands in the presence of sons by another wife,
but that she is only entitled to maintenance as of right.
She is, however, entitled to have a definite portion of her
husband's propeirty allotted to her for her maintenance,
and such portion may, in particular cases, be equal to that
allotted to a son.”

Among the Majawars of Multan the widow takes only
a life-interest in the property of her deceased husband and
is not competent to give it away as a gift to the prejudice
of the rights of reversionary heirs.® Among the Khankhel
Swalhis in the Hazara district a widow can claim only
maintenance and has no right to life-estate in her
husband’s property.’

In the absence of any well-established custom to the
contrary, a Mahomedan widow who succeeds, either as
legatee or heir, to her deceased hushand’s property succeeds
as absolute owner and not merely on life-tenure.’ Among
the Khojas of Kussoor, according to custom, the entire
property of a man who dies without sons, devolves on

L8ee 5 P.R. 1868 (Shahabad 5 87 P.R. 1868,
town); 87 P,R., 1868 (Multan); 938 ¢ 583 of 1867, 774 of 1871 and
ol 1868 (Umballa); 8 P.R. 1874 787 0£ 1872,
(Pathans in Gargaon ); 102 P. R, T Sher. Khan v. Biviy 30 Py R,
1901 (Gardezi Sayads, in Multan) ; 1905,

553 of 1869 (in Peshawar). 2136 P, LR, 1906
¥ 300 of 1870. 962 P. Tl R, 1903,
* qso of 1870, Y Ranee v. Gholam Ghows, 3

53 P. R, 1872, v B B 18617,
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the widow in full proprietorship, to the exclusion of sisters
and their ‘heirs.'

As we have already said that the custom of adoption is
not confined to Hindus only, It also obtains among
Mahomedans of the Punjab. A sonless proprietor, in the
central and eastern parts of the Punjab, may appomt a0
kingman to suceeed him as heirt

Special custom might exist in certain locality prohi-
biting a son of an adopted son from succeeding in his
natural fam,lly but the reason that would induce an adopted
son to give up his l.l("llﬁ% in his natural family as against
his own brothers would not apply, or, at all events, not
with the same force, where it is a questwn of his succeed-
ing collaterals.  Thus in a case in which the parties were
the Moguls of Pind Dadan Knan Tahasil, a claim of a son
of an adoptecl son against his natwal uncle’s estate was
allowed.?

Though the claim of a son to have his rights of succes-
sion preserved within just limits is consldex'ed paramount,
a father’s power to dispose of his property in his life-time
in a village community is not unfrequently exercised. In
the a,bsencc, of any local custom to the contrary, a Maho-
medan can, in his life-time, give away the whole of his
property.* In Rufum Din v. Guri® it was held that a
Mahomedan Jatin the Amritsar district, could sell his share
of land to an outsider according to the terms of the village
Wajib-ui-urz, with the comsent of his co-sharers and that

! Begum: v, Iijance, 27 P, R
1868,

1880. Daudzai Pathans of Kaithal ;
40 P,R. 1891, Rajputs of Umballa ;

* Bee, for instance, 58 P. B, 1879,
among Mahomedan Raiens of Jule
lundar; 120 P.R. 1881, Rawulpin-
di; 109 P, R, 1882, Mahomed( .s of
Mahr caste; 178 P, R. 1883, Jats
of Hazra tribe in Sialkote; 173 P,
RB. 1883, Rajputs in Nawashahr ;
98 P, R, 1883, Ghori Pathans of
Sialkote, But see contra 90 P, R,

Man’s Rajputs of Ludhiana.79 P.R,
1893. Arains of Gujarat, 70P. R,
1901, Kathana Gujars of Jhelum,

¥ Ghelo v, Huoider, 59 PR
1908,

8 Hajee v,
1866,

5 B76 of 1870

Ghazee 102 P. R,

Adoption,

Son of an
adopted son,

Alienation,
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siich transfer could not be contested after hls death by his
son or widow, g bl Ry

S glft by a pl'oprletor to a l'clatwe is vahd a.nd can be
eontested by the proprietary: body only on the ~ground - of
oustom <or the ‘constitution of the village as evidenced by
the ijzb-ul-m'z. But if a proprietor - makes a gnff or
sells his share to an outmder he would be restrained
from dmncr s0' by ‘the male collatexals of the proprietor.”
Thmmh in larue number of cases ‘bequests to daughters’
and sisters’ sons have been held to be valid, yet i many
instances the nephews and’ other male kindred of the
donor-have a customary xight to- intervene zmd cause thc
bequests or glft to be cance]led S 1 i

A pift to a daughter and’ her ‘son by i childless
11'opuet01 is mot opposed to local custom, Af-;a matter
of fact Courts have held such gifts to be valid in number
of cases,* Among the Awans of Shahpur, aecmdmo‘ to
eustom, the right of - testation exists and a transfer of
property by glft in favour of daughter’s sons without the
wseent of agnates is held to be valid.® Among the Ghakkars
in J lelum a sonless pmpmetor may give his ancestral land to
h1g daugliter or daughters and their huﬂsba,nd.“‘ Among ‘the
Janjuhas of the Jhelum district, a childless male proprietor
can validly make a gift of his ancestral property in favour
of his daughters and gons-in-law without obJechon on the
part -of hls brothers and- nephews.” Custom among the
Awans of the Jhelum district fully recognizes the power of
male proprietor to make a gift to a daughter’s son, who has
rendered him service, even in the presence of the son and

that the collaterals have no right to question the gift so

‘"I P.R 1877, i 1883 ‘93 P. R. 1885; 92 P.R.

241 of 1874 156 of 1875.; 62 1888 50 P.R. 1894, "71 (PR
P,'R. 1876. i 1898 92 P/R. 1898 : 98 'P.R.
T80 P e 1896500 878 of . (1898, g
1876, e 596 P, R, 1901,
4 See, for instance, 1091 of 1866 ; $53 P, R, 1902.

198 of 18G8 ; 270 of 1878 ; 1 P, R, 7 85 P, R, 1904,
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made.! Among the Sohani Pathans, in Gurdaspur, a sonless
proprietor has the power to make a gift of ancestral estate
to his daughter in the presence of his brother? A gift by a
sonless Grujar, in the district of Ludhiana, to his daughter’s
gons without consent of the male collaterals is valid.®
A gift to a khana-damad, to be effective, must be' made to
an actual Alana-damad and not to a mere intended one.
So where a sonless proprietor, among the Waraich Jats of
Gujarat, madea deed of gift in favom of his grand-
daughters and stated therem that he intended to make
their husbands Zhana-damads, it was held that the said
gift was, by custom, invalid. Mere assertion in the deed by
the donor that he intended to make the husbands Adana-
demads at a future date was not emough to entitle the
donees to succced as against the reversioners,*

Among the Banda Rajputs of the Ludhiana city, accord-
ing to custom, gifts of ancestral property to daughters in the
presence of near male collaterals are prohibited. But such
prohibition ‘does not extend to self-acquired property.® There
is no special custom among the Hatars of Shahpur, by
which a Hatar can make a valid gift of ancestral property
to his son-in-law to the prejudice of his sons. It should
be noted that the institution of hana-demad is not re-
cognized in the Shahpur district.” According to custom
prevailing among the Naru Rajputs,in the Amballa dlstuct
collaterals of a childless male proprietor succeed to ancestral
land left by him in preference to his daughters,”

In a case where the donor died three days after makmcr
the gift in favour of his daughters and did not give the
donees possession of the property, subject of the gift, and
the donees were not under his guardianship at the time of

Y Khwda Yar v. Patte'8 P. R.  Ghulam Malomed v, Gawhran

1906, 28 P.R. 1905,

& Amir Khan v, Ruri 14 P, B, ae P 1901
1906. . 14 PLLR. 1002,
2 Nizam ~. Gavhara 17 P, R, 4.86 Py Re 19064

1906,

6o
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making the gift, it was held that according to custom the
donees not being eutitled {o succession to any part of the
property in dispute and the gift not being accompanied or
followed by possession, the gift was invalid.'

A gift of ancestral property to sister's son among the
Sheik Jiwanas of the Shahpur distriet to the exclusion of his
heirs-at-law is valid.® But ambng the Dogars of Ferozepur,
a gift of ancestral property by a childless male proprietor in
favour of his sister’s husband in lien of services was held
to be invalid by custom. It was observed that his services
otherwise sufficiently compensated, were not the services of
a khana-damad or the filial services of a step-sen. It
cannot, therefore, be validated on the ground that the
proprietor being erippled stood in need of help in managing
his lands, and the donees assisted him.! In Hagat v.
Hidayat* the defendant failed to prove that the childless
male proprietor was competent to alienate his ancestral pro-
perty by will in favour of his sister’s son as against the
vights of his nephew. Similarly in [Za/ia v. Qasim it was not
substantiated that among the Arains of Jullundar a child-
less male proprietor could alienate his ancestral property to
his sister or sister’s son to the exclusion of bhis collaterals.’
The will of a Jat proprietor in favour of his sister's son is
valid by custom.’ ‘

A gift to a brother or nephew is often permitted.’
Among the Gujaros in the Jhelum district a gift by a
sonless proprietor to a mnephew, son of one brother, and a
grand-nephew, grandson of another brother, in consideration
of services rendered by the donees to the donor, was valid
according to custom.®

Y44 PR, 1902 150,38 P, L, B, S 12 PR BT

1902, 43 P. R. 1884, (Mahomedan
* Sher v. Alam Sher 94 P.R.  Jats of Gujarat) ; 39 P. R. 1886,
1905. (Koreshis of Jhang).
805 P.L.R. 1905. 8 Nur Hussain v. Al Sher 83
40 P.L.R. 1905, PR, 1905,

s24 PoR, 1905,
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The rule restricting the right of a male proprietor to
alienate ancestral land in the presence of sons is even more
universal in customary law than that of limiting the power
of alienation of childless male owners to the prejudice of
agnates, He cannot make a gift of his ancestral property
to his son-in-law to the prejudice of his sons.! In the
Awan tribe of Shahpur, a father has no power to distribute
his ancestral property among his sons unequally and dis-
inherit a Jawful son.® But in Haebibulle v. Habibulla,?
it was found that custom authorized a proprictor to make
an unequal distribution of Lis property among his sons by
gift or otherwise. The Chief Court said that the
principle which should be applicable to such cases was that
whilst one son may be preferred at the pleasure of the
father, he must not be unduly preferred so as practically
to disinherit his brethren.

A childless proprietor or his widow bas no power by
custom to make a gift of ancestral property in favour of
oue of the collaterals of the proprietor without the consent
of others.* By custom prevalent among the Mair Manas of
the Jhelum district, a childless proprietor is not entitled to
alienate, by gift or will, ancestral property to the prejudice
of his agnates,® But in Pannn Khew v. Sandal Khan'
it was found that by custom prevailing among the Naru
Jats of the Jullundar district a childless male proprietor
has power to make a gift of his ancestral land at pleasure
in favour of one of his agnatic heirs to the prejudice of
others, if there is a special connection between him and the
donee, such as association with, and service by, the latter,
‘and grounds of like nature.

Among the Mahomedan Rajputs in the district of
Hoshiarpur, the widew in possession can, by local custom,

U Shavaf v. Juwoale 114 P, Ly R, 3 62 P, R. 1903,
1902, 170/ P.R. 1901,

8 Moher Khanv, Keram  2laki 550 P R, 1902,
14 R.R1802, 892 P.R 1604,

Male proprie-
tor’s power
to alienale

Widow's
power Lo
alienate.
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make gifts to resident son-in-law.! In the same district
a gift by a Mahomedan widow in fayour of a relative of
her deceased husband was held to be valid.” A gift
by a widow to a nephew of the deceased husband, who
lived with the latter from his infancy, and had been re-
cognized as an adopted son was apheld by the Chief Court
observing that it did not accept the proposition abso-
lutely that a Mahowedan widow of Gujarat could make
a gift for a period longer than her own life.’ In another
case from the same district a gift to a daughter and son-
in-law in accordance with the provisions of the village
Wajib-ul-vrz was upheld by the Chief Court.*

A mortgage by a Mahomedan widow, in the Jullundar
distriet, was upheld on the ground that custom sanctioned
the exercise of such a power without reference to the
-question of actual necessity.’ -

1268 of 1873, 41806 of 1872.
* 1871 of 1873. b 884 of 1869,
41082 of 1871.
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TENANCY CUSTOMS.

The Rent Law Commissioners in their report stated:
“The mode of proving custom is not very well under-
stood in this country, and, unfortunately, notwithstanding
a dictum of Sir Barnes Peacock to the contrary,’ an idea
got to prevail that Act X had superseded all customs, and
was intended to do away with all agricultural rights,
except those specially mentioned and provided for in the
- Act. We believe there are many local customs in this as
well as in every other country, well-understood by the
people, recognized by the landlovds, and susceptible of
proof in the Courts of justice, and we think it very desir-
able to make it clearly understood that the Bill is not
intended to interfere with any of these, unless they have
been expressly vescinded by, or are clearly inconsistent
with, its provisions.”® The "provisions of section 188 of
the Bengal Tenancy Act are based on the above views of
the Rent Law Commissioners. Under this section “ cus-
tom, usage or customary right” will prevail over the
provisions of the Bengal Tenancy Act, provided the custom,
usage or customary right is not inconsistent with them,
or is not expressly or impliedly mod1f1ed or abolished by
any other section of the Act.

The framers of the Bengal Tenaney Act have not
defined the terms “usage ” and *local usage” or explained
within what period they may be established, A usage
may grow up and be formed, (comparatively speaking) in
a much shorter period than a custom which must be in
existence from time immemorial in order to be recognized.

' Vide Thakurani Dasi v. Bishe- 29 5 Sce Act X of 1859.
shar  Mookeyjee B, T R. 202 p. 3 Vide Rent Law Comigsioner’s
826 (1. B) [1865]: s. 0,8 W.R, Report, p, 12,
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In Kdward Dalgliesh v. Sheikh Guzaffar Hossein,' their
Lordships said: “ We feel bound to say there is a great
difference between a ‘custom’ and a ‘usage,” aund that
clearly the latter may be established in a much less period
of time than a custom of the transferability of occupancy
holdings, 'We are not prepared to say how long a period
must elapse before such a usage can grow up, but we may
say that, seeing that more than 12 years have elaysed
since the passing of the Tenancy Act, we do not think
the Subordinate Judge is right in saying that no new usage
can have grown up eince that time.” From these obser-
vations it would seem that the word ‘usage’ in section 183
of the Bengal Tenancy Act may include what the people
have been for a few years past in the habit of doing in a
particular place. It may be that this particular babit is
only of a very recent origin, or it may be one which has
existed for a long time, If it be one regularly and ordi
narily practised by the inhabitants of the place where the
tenure exists, there would be ¢usage’ within the meaning
of that section. '

The ‘usage’ to which sections 178 and 185 refer is not
restricted to usage existing at the time of the passing of
the Act but includes nsage which may have subsequently
grown up.’

Previous to the passing of the Transfer of Property
Act,? non-agricultural lands might or might not have been
assignable ; and if evidence was given that such tenures
were, by the custom of the country, transferable, Courts
would allow their transfer.* Now, under section 108
cl. f of the said Act there can be no question about
the transferability of lands not used for agricultural
purpose.®

L o3 Clal 425 (1896): s, ¢.8C,  Krishna Mookerjee 7 B, L., R. 152

W. N. 21 (1898;, (1868).
% 1bid., S Hari Nath Karmakar v. Raj
8 Act 1V of 1882 Chunder Karmakar 2 €. W, N,

¢ Bent Madhub Barerjee v Jai 122 (1897),
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i 3 g A ! : :
. ~To establish that occupancy holdings ave transferable
. in accordance with local usage, it is necessary to adduce

evidence of purchase or transfer by persons other than the
landlords made with the knowledge, but withont the con-
sent, of the latter, and to which no objection was made by
the latter.! It is not enough to prove that several cases
of transfer of such holdings have actually taken place.?
The mere finding of a Court that tenants do transfer their
rights of occupancy without the landlord’s consent does
not in itself establish a usage affecting the right of the
landlord to accept, or to refuse to consent to, such {ransfer.?
Where there is a custom to the effect that the transefer of
occupancy rights is not valid except on payment of certain
fees or nazarana to the landlord, evidence of payment of
such fees is necessary for the validity of the transaction.*
A transfer of occupancy holding cannot be justified by
local wsage which is still growing up. The usage should
bave fructuated into maturity and a long period of time
must elapse before a custom of transferability of oceupancy
holding can grow up,® Where the usage of transferability
of occupancy holdings is proved to have been growing
up in putfies other than that of the plaintiff-landlovd,
the latter can retard the growth of the usage in his putts,
which is a separate estate, by refusing to acknowledge
the validity of tramsfer in his puiti.® The transfer of a
portion of an occupancy holding is contrary fo the spirit, if
not to the letter, of section 88, of the Bengal Tenancy Act,
and the existence of a custom in a particular place by which

' Dalgleish v, Sheik  Guzuflor ! Sibosundari  Ghese v. Raj
Hossein, 8 C. W, N. 21 (1898); = Mohun Guho 8 C.W. N. 914
Rambare Singh v, Jubber Al Meak  (1908); Radhalkishore Manikye v,
6 C.W.N. 861 (1902), See also Zbid  Ananda Pria, 1bid, 285,

181 ; Jagun Prasad v, Posun & Rambhari Singh v. Jubber Al
Sahoo, 8 C. W, N, 172 (1903). Miah, 6 C,W.N, 861 (1902) ; Jagan
* Ramhari Stingh v, Jubber Ali  Prasad v. Posan Sahu, 8.0. W.N,
Meah 9 C. W. N, 861 (1902), 172 (1903)
8 Radhakishore  Man thya v, ¢ Jagun Proshad v, Posun Saloo
Anande Pria, 8 C,W N, 235 (1003). 8 C.W.N. 172 (1908),
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such a holdmw is transferable is 1mma.tena1 and gwes

no right of tta.nsference as against the landlord.'

Whatever might have been the law on the subject, now
under section 183, illustration (1) a transfer of right of
occupancy, in accordance with usage, is valid even
without the consent of the landlord. In these cases it wonld
he necessary either to prove the existence of the usage on
the landlord’s estate, or that it is so prevalent in the
neighbourhood that it can rea,sonab}y be presumed to
exist in that estate?

A Full Bench of the Caleutta High Court, by a
majority, has laid down that the right of a non-occu-
pancy raiyat has not been made hereditable by the Bengul
Tenancy Act, but if such right was hereditable at the
time of the passing of that Aect, it has not been taken
away by it. Geidt J., in this case, held that apart from
custom or contract, the right of a non-occupaney raiyat
was not heritable.®

The property in trees ‘growing on land is, by the
general law, vested in the proprietor of the land, subject to
any custom to the contrary. Under section 28 of the Bengal
Tenancy Act, a raigat with a right of occupaney may eut
down trees on his land without his landlord’s consent unless
there be a custom to the contrary, of which it is for the
landlord to give evidence. The onwusis on the landlord to
show that a tenant with occupancy right is debarred from
cutting down the trees on the land, and not on the tenant
The right
to appropriate them when cut down, however, is a different
question.* j

Panday 34 Cal, 516 (1907) ; 8.0. 11
O W.N. 626,

V RKuldip  Singh v, Gillanders

Arbuthnot, 26 Cal. 615 (1899). See
also Zirthanund Thakoor v. Muity
Lall Misser 3 Cal 774 (1878).

2 Palakdhari Rai v, Manners
923 Cal. 179 (1895).

3 Lakhan Navain Das v, Jainath

¢ Nafar ChundorPal Chowdhurd
v. Ram Lal Pyl 22 Cal, 742 (1894),
Samsar Khan v, Loclin ‘Dass 28
Cal, 864 (1896),
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In the case of Nafar Chunder Ghose v. Nand Lal
Gossyamy* it was found that by the custom of some zemin-
dari, the zemindar was entitled to yecover only one-fourth
share of the value of the trecs cut down by raiyats, when
the rasyats had them cut down without his consent or per-
mission. A different rule prevails with regard to the
fallen wood of self-sown trees in the N.-W. Provinces.
Under the rulings of the Allahabad High Court, a zemin-
dar claiming a right to the fallen wood of such trees
must prove some custom or contract, by which he is
entitled to such wood, there being no general rule in India
to the effect that there is a right in the landlord or a
right in the tenant by general custom to the fallen wood
or self-sown trees.” Where occupancy raiyats ave by the
custom of the zemindari entitled, after obtaining the
permission of the village darwa (headman) to cut down
and appropriate agacha ( valueless) trees for fuel, the
zemindar cannot suceeed in a suit for damages for cutting
the agacla, unless he can show what the custom is.®

When an application is made to execute a decree for
money by the attachment and sale of an occupancy hold-
ing, the judgment-debtor (¢.. the occupancy-tenant) is
entitled, under section 244 of the Civil Procedure Code
(Act XIV of 1882) to raise the question as to whether the
holding is saleable according to custom or usage, and to
have that question determined by the Court executing the
decree.*

A raryat admitted to possession by only some of the
share-holders of a joint undivided estate may be ejected
by the othersas a trespasser unless there is some local
custom to the contrary.®

' 22 Cal, 751 note (1894). 23 Cal, 854 (1896).
! Nathan v. Kamla Kuar 13 & Majed Hossein v, Raghubeer
All, 571 (1891) 3 see also Badam Chowdhry 27 Cal. 187 (1899),
v. Ganga Dei 29 All, 484 (1907), 5 Goneshrvam Singl ve Ranjit
* Samsar Khan v, Lockin Dass  Singl 1 Wyman, Part IT, 2 (1865),

66
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1t is contrary to the usage of the country for a pulnee-
dar, to pay his rent by monthly Aisfts without a special
agreement for that purpose.!

In Mohunt Chaturbhyj Bharti v. Janki Prasad Singh
where a purchaser of gorabundi tenure from its former
holder claimed to be entitled to the possession of the lands
comprising the tenure, it was held that the claimant must
prove that such lands were transferable and the onus lay
upon him.? ' ‘

The words mokurari dstemrari do not in their lexico-
graphical sense primarily imply any hervitable character in
the grant, as the term mourasi does; but they imply
permanency from which, in a secondary sense, such herit-
able character might be inferred, it Leing always doubtful
whether they mean permanent during the life-time of the
grantee or permanent as rvegards herveditary character,
These words do not per se convey an estate of inheritance
but such an estate can he created without the addition
of any other words, the cirecumstances under which the
lease was granted and the subsequent conduct of the
parties being capable of showing the intention with
sufficient certainty to enable the Court to hold that the
grant was perpetual. The rule is perfectly general and
is not subject to the qualification that it is by local custom
the meaning of the term is restricted.? ;

According to the usages and customs of the country,
buildings and other such improvements made on land do
not, by the mere accident of their attachment to the soil,
become the property of the owner of the soil, It has accord-
ingly been laid down as a general rule that, the person who
makes the improvement, if he is not a mere trespasser, but
is in possession under any fond fide title or claim of title,

' Joyhkissen Mookerjee v, Jankee 8 Narsingh Dyal Salw v, Ram
Nath  Mookevjee 17 W. R. 471 Narain Singh 30 Cal, 883 p. 892
(1872). (1908).

? 4 Q.L.R. 298 (1879).
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is entitled either to remove the materials, restoring the
land to the state in which it was before the improvement
was made, or to obtain compensation for the value of the
building if it is allowed to remain for the benefit of the
owner of the soil, the option of taking the building, ox
allowing the removal of the material remaining with the
owner of the land in those cases in which the building is
not taken down by the builder duving the continuance
of any estate he may possess,'

In Parbuity Bewak v. Woomatara ])abee, the p]amtx&'
who rented certain land of the defendant in Caleutta and at
the time of renting such land purchased from the out-going
tenant, with the knowledge of the defendant, two filed
hats which were then standing thereon, contended in a
suit of ejectment that “it had been the practice in
Caleutta for tenants to remove such tiled huts as those of
the plaintiff, erected upon the land let to such tenants, and
such huts were by such practice treated as the property
of the tenants, who, by such practice, were in the habit of
disposing of them without the consent of their landlord.”
The High Court held that according to the practice stated
and proved by the plaintiff, he was entitled, before giving
up possession of the land, to pull down ancl remove the
tiled huts.? Both under the Hindu and Mahomedan law,
(as well as under the common law of India), & tenant who
erects a building on land let to him can only remove the
building and cannot claim compensation for it on evietion
by the landlord.®

Aeccording to the general custom of the N.-W,
Provinces, a person, agriculturist or agricultural tenant,
who is allowed by a /emmdar to build a house for his

' In the matter oE petition of (1903)
Lhakoor Chunder B, T, B Supp, 14 B. L. B, 201 (1871). See
Vol. 595 at 508 (1868);  Lsmail  also Dayalohand Laha v, Bhoyruhs
Kharn Makomed v. Jaigun Bibi, nath Kettry, Coryton 117 (1864),
27 Cal, 570 p. 386 (1900); Lemai 3 Lsmat Kani v, Nawar Ali, 27
Keeni v, Nazar Al, 27 Mad, 211 Mad, 211 (19003),

Abadi;
buildings,

. 1
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occupation in the aladi, obtains, if there is no gpecial
contract to the contrary, a mere right to use that house
for himself and his family so long as he maintains the
house, that is, prevents it falling down, and o long as he
does not abandon the house by leaving the village. As
such occupier of a house in the abadi occupying under
the zemindar, he has, unless he has ‘obtained by special
grant from the zemindar an interest which he can sell,
1o interest which he can sell by private sale or which can
be sold in execution of a docree against him, except his
interest in the timber, roofing and wood-work of the
house But if there are circumstances which amount to

“an_acquiescence on the part of the zemindar, then he, the

zemindar, cannot compel the tenant to remove the build-
ing nor can he himself claim the same.®

Tt is undoubtedly the rule in the N.-W. Provinees that
a tenant is given a room or house in the abadi to live in
during the existence of his tenancy ; and such a tenant
cannot be ejected from the room or house during the
continuance of his temancy.’ Apart from any custom
recorded in the Wajib-ul-urz forbidding a tenant to trans.
for the site of a house occupied by him in the «eladi, o
tenant has not, in the absence of a special custom or
contract giving him such a right, any right to transfer the
site of his house in the abadi* -

Any rule which prohibits a tenant from improving  his
holding is one which, on grounds of publie policy, Courts
are bound to restrain within its strictest limits. Thus
where a zemindar insists on his right to prohibit the con-
struction of kucka wells, he should be required to prove
that the right claimed by him customarily exists in the

L 8Sri Girdhavii  Maharaj v.o Sei, 27 All 388 (1904),

Chote Lal 20 All. 248 (1898); dis- 8 Nusiv Hasanv, Shibbe, 21 All.
sented fromt by Aikman, J, in Rejs 81 (1904).

narain Mitter v. Budh Sen, 27 4 Bhajan Lal v Mulanmmad
AlL 338 (1904) Abdus Sumad Khan 27 Ally 566

* Ruj Navain Mitter v. Budh  (1905),
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estate A tenant with a right of occupancy, who failed
to show that he had a right by custom or otherwise,
to construct & well without his landlord’s permission is
not justified in constructing one and thereby infringing
his landlord’s rights on the plea that he built it for the
use of himself and other residents of the village.?
Where tenants from year to year, with permission of
the landlord, sank wells in the land demised, they are not
entitled, under the Hindu law, to any compensation there-
for from the landlord after the determination of the
tenancy.! Where a cultivator is in the habit of digging
wells to irvigatehis field, described as irrigated chaliee, and,
from the practice which had arisen under the old pro-
prietor, the consent of the zemindar bad not been thought
necessary, the cultivator is entitled to insist upon his
old right until by a new contract the old terms of his
holding ave superseded.*

In Madras radyats with vights of occupancy possess in
their lands a heritable and alienable interest of a permanent
character, but not the sole interest, The landlord is
interested in maintaining the saleability of the holding
and, in protecting such interest, he is entitled to restrain
fruit-bearing trees,® but the landlord cannot recover
damages from tenants bhaving Audivaram rvight in per-
petuity, for cutting down babul trecs.t A ratyat holding
lands in a zemindari on a permanent tenuve, would, as
regards land on which a money assessment s paid, be
primd facie entitled exclusively to the trees thereon,
- Where the crops are shared between the raiyal and zemin-
dar, they will he jointly interested in such trees, but such
presumptions may be rebutted by proof of usage ot con-

1 Sheo Churn v, Ranjeethun, 8  Mamomed  Fyzeood-deen . ¥,
N, W.P. H €. R, 282 (1871). - Imrut, 3 Agra H U, B, 285 (1868)

2 Shinner v. Mahtah, 4 No W. P, . 2 Boddn Goddeppa . Vizianas
H. €. R. 160 (1872). * gram, 30 Mad, 155 (1906).

¥ Venkatavaragappa v. Thiru- 8 Narayana Ayyangar v. Orr,

malai, 10 Mad, 112 (1886). 26 Mad, 252 (1902).
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tract to the coutrary.! In the absence of local enstoms,
tenants are not entitled to convert land under cultivation
into a mangoe grove. Tenants from year to year are not
at liberty to change the usual course of hushandry without
the consent of the landlord.?

In Madras a custom that some only of the merasidars
of a village should bind the co-owners of the village lands
is valid.® It can by mno means be laid down as a uniform
rule that mirasidars ave entitled to dues from ecultivators
holding lands within the area of the mirasi estate under
poitas from the Government, To avoid m;unetlon, where
the right is denied, there should be an inquiry whether by
custom it prevails on the estate, or if there are not
sufficient instances on the estate to afford grounds for
decision, on similar estate in the neighbourhood. There
has been no law depnvmcr merasidars of any privilege they
may have customarily enjoyed.* ;

Whatever right of permanent tenancy a tenant may,
by preseription, acquire as against an inamdar, ox a khel,
it would be contrary to the custom of the country and
to the nature of the merasé tenure to hold that he could
acquire such a right as a merasidar.’

The customary law of Agssam about the rights and
privileges of the gikes under the old Government as it
appears from the report of Major Jenking, dated the 13th
November, 1849, is that “under the ancient Government
of the country, the pike system prevailed in Assam ; that
the pikes had lands assigned to them in lien of service;
that, latterly, they bad generally to serve for one-third of °
the year, or, such as were not field-labourers, had to give
so much eloth orgold or other article which they were

! Kakaria ,lbh{zl/»/rl v. Ragja ' Sala/.a;z Raw v, Z}atrhmmm,

Venkatay 29 Mad. 24 (1904). 2 Mad, 149 (1880) : Shivantha v,
? Lakshimana ~v. Ramchundra, Ndif'« Ranga, 26 Mad. 371
10 Mad. 351 (1887). (1902).
® Anandayyar v. Divarajayyan, 5 Novagan Visaji v. Lakshuman,

2 Mad, H. C. R, 17 (1864) 10 Bom, H, O, R, 324 (1873).
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~employed to produce; that besides the lands granted in
licu of service, the pikes were allowed to hold the village-
barri-lands without limitation as to extent and free of all
direet imposts; that these lands descended from father
to son, divisible amongst the children according to the
- custom of the country; that they could give the lands
away by ‘gifts or will, or by mortgage but all the pikes
throughout the country paid a ecapitation tax in lieu of,
or as equivalent to, a rent for these lands;’ that when
personal service was not rvequived from a pife, he paid
certain rent ; that in consequence of the exemption of slaves
from taxation, and the ‘plague of poll tax,” and personal
service, many pehes were content to call themselves slaves,
and concealed themselves amongst the families of slaves
who could protect them; and this resulted in extensive
cancelment of pikes; and that Mr. Scott, who held the
officc of Commissioner wunder the British Government,
instituted inquiry, and the result was that a very large
number of persons were restored to the rank of pikes.
The report further states that “the raiyats are now con-
sidered to have full proprietary rights in all their lands
of all deseriptions, and the pikes are no longer liable to
arbitrary interference of any Revenue Officer and no
ratyat could be dispossessed of any portion of his land
except by the regular process of the ecivil court. They
can, of course, sell any portion of their lands, for, though
the Government withheld from yielding 1o them a_pro-
prictary right in the pike land, yet the radyat can dispose
of his right of ococupancy. The Government have fore-
gone their right to interfere and no other authority has
any power.”’ !

““The estates in Assam of all deseriptions and sizes,
are, more or less, frechold and held subject to the only one
condition of paying the Government tax on the land, and
all the occupants are with little exception free-holders.”

The tenants of lakhrajdars ave “to all intents, free-
holders also, for they were transferred by the Government
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of the country with their lands, and all that the Govern-
ment surrendered was the right to the services of the pies.
The lands they occupy are as much their own as if they
were held under Government and they are not restrained
from throwing up these lands and leaving the Zakhrajdars
whenever they choose, but the abandoned lands would
belong to the Zaklrajdars, or, if sold to other raiyals, those
would have to pay rent to the lakkrajdars.”

A claim by a zemindar against his farmer for a sum
of money alleged to have been realized by the latter from
the tenantry under the head of zaditw-batia or custom-
ary levy of an excess of half anna in the rupee, and
stipulated to be payable to the zemindar, is illegal and
cannot be maintained.?® ; ;

A suit for russum (a proprietary due), not claimed
as rent, nor under a contract, but hy custom payable by
cultivators in oecupation of the land, either as proprietors
or raiyats, iz not of a nature triable by a Small Cause
Court.? ,

The custom, in Broach district, of male first cousins
succeeding to property held on the dhagdar: tenure, in
preference to daughters or sisters, will, under Bombay
Regulation IV of 1827, section 26, take precedence of the
Mahomedan law.*

Before the passing of the Bombay Revenue Survey
Acl® by usage having the foree of law, Government was
unable to ejeet an ordinary tenant of land so long as the
latter was willing to pay the reasonable assessment upon
the land occupied by him. This usage might be limited or
varied by special contract.®

" Dinobandie Surma v, Badia  Gurukal 3 Mad. 9 (1881),

Koch, 15 Cal. 100, 102, 108 ¢ Bai Kheda v. Dasu Sale, b

(1887). Bom. H. C. R. A. C. J. 123 (1868) ;
* Radha Mohun Serma Chowdry  see Supra pp. 265, 404,

v, Gunga Pershad  Chuckerbuttee, & Act 1 of 1865,

7 8. D. Sel Rep. 142 (166 [1843]. 8 Dulia Kasam v, Abvamji Sale

! Ebrahim Saib. v, Nagasmai 8 Rom, H, ¢, R, A, C, J, 11 (1870).
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In the absence of evidence of custom rendering the act
of one sharver in a klotship, (which act involved the sacri-
fice of important rights) binding upon his co-sharers, a
managing Ahof has, without the assent of his co-shavers,
no power to give np rights which belong to them as well
as himself,' T ‘

The words biré semindari import the transfer of merely
a sale of proprietary right under the Oudh Estates Act I
of 1869.7 ‘

The words “justly liable” in section 4 cl. (1) of
Regulation XTI of 1925 indicate an intention on the part
of the Legislature that the rent payable for an alluvial
inerement shall be settled with reference to the eireum-
stances of each particular case, regard hbeing had to the
agreement between the parties in respect of the original
tenure, where there is such an agreement, and where
there is no such agreement, to any usage proved to be
applicable to such tenure.?

A custom that if a tenant ceased to pay rent for land
which was submerged, when it appeared the zemindar
was entitled to possession, the tenant’s vight abating, is
opposed to the provision of section 34 (b) of the N.-W. P.
Rent Act XIIL of 1888, and is therefore not a valid
~ custom,*

Although the High Court has under the Hindu law
admitted the right of a disciple to succeed to the effects
of an ascetic, it may be a question whether the Court
does not go beyond the law when it permits a disciple to
succeed to the property of an ascetic who leaves g large
or any properfy which, if he conformed to the spirit of
his religion, he could not have acquired. But howevoy

' Collectar of Ratnagiriv. Vyan S Golam Ati Chowdhry v, Kali
kagrav, 8 Bom, H, C. K. A.C.J, Krishna Thakoor 8 O, L.R. 517
1 (1871), (1881) '

* Gawri Shanker v, Maharaje of ¢ Kupil Rai v. Radha Prased
Bulrgmpur, 4 Cal. 839 p, 853: 8.0, Singh 5 All, 260 (1883),

4 Shome (Notes) 1,

67

Managin
khot, g

Birt zemin-
dari,

Alluvial
accretions ;
rent,

Asgcetic’s
right of
occupancy, -



Auction sale
of raiyat’s
right.

Koraree
raiyat,

Adimeya-

pana in
Malabatye

Pasture-land,

980 © TENANOY QUSTOMS,

this may be, a tenant right of occupancy is on a different
footing from property which is exclusively the estate of
a deceased ascetic; and the principles which govern the
hereditary right of succession to a tenant right of occu~
pancy are such as an ascetic, if he conform to the spirit
of his religion, cannot carry out.' ' :

An auction purchaser of a rasyat’s right and interest
in his house in a village could not acquire more title than
could have been transferred by private sale. 1t is necessary
in such cases to inquire whether according to the village
custom the ratyal was competent to alienate the house
with its site without the permission of the zemindar.®

Long continued family possession constitutes a £oraree
ratyat in Goalparah.®

In case of adimayavanu tenure, the land is made over
in perpetuity to the grantee either immediately as a mark
of favour or on condition of certain services being per-
formed. The terms adine and 4uwdima mean a slave or
one subject to the landlord, the grant being generally
made to such persons. The land bestowed as a mark of
favour can never be resumed but wherve it is granted as
remuneration for certain services to be performed, the non-
performance of such services involving the necessity for
having them discharged by others, will give the landlord
power to recover the land.* "

According to the ancient law and custom of this
country a portion of the land of every village is kept
apart from the use of the villagers as pasture ground.
It is common pasturage of their cattle. But as soon as
any portion of the land is mude culturable, it becomes a
part of the raiyati lands of the village. There is seldom
a village in Bengal which has not a large piece of

" Soorwj  Komar Pershad V. 8 Aluklee Dasce + Sevestre 347
Mahadeo Dutt 5 N'W, P, H. €. R, = (1856,
50 (1873), ¢ Pheyyan Nairv v, Zamorin  of
4 Shib Lall v, Lochun Singl 3 . Calicut 27 Mad, 202 (1903),
Ag. (Rev, Ap.) 7 (1868).
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land attached to it for the grazing of the cattle of the
villaget

Under dona bundee system there is a cursory survey ﬁ;ﬁff'ﬁﬁﬁﬁfﬁ
or a partial measurement of a field or weighment of the
crop, to ascertain the value of the erop and the amount
of the assessment. Under agorébutiaé system there is
a division of the crop immediately after rveaping between i
the cultivator and the Government, the latter taking
half the produce in kind. The division of the crop is in
predetermined proportions between landlord and tenant.

The term literally means a watching and sharing ; each
party keeping a watch over the fields, so that none of the
crops may be fraudulently made away with.?

The Bengal Tenancy Aect does not expressly lay down g}ﬂatwa.li

ure.
any rule of law with vespect to acquisition of either
oceupancy or non-occupancy right in land held by Ghatwals
as service tenures. Scetion 181 of the Act lays down
that nothing in it shall affect any incident of a Ghatwali
or other service tenure. The growth of such rights would
seam to be Inconsistent with the nature of service tenures,
but a custom or local usage might grow up in any local
area as to recognition of occupaney rights and such a
custom might be binding on successive Ghatwals.® ! _

A mul-raiyat is a village headman or settlement holder g’ﬁ‘;:ﬁg‘ﬁ
whose rights are in their entirety transferable, saleable in Sonthal
and attachable. These rights are, (i) to enjoy rent- free m%ur?;ﬁ&i
man-land i.e. service land, if any, of the village official ;

(ii) to collect commission on rents from landlords and
razyats ; (iii) to enjoy his nz/-jofe land at the same rates
of rent as apply to other raiyals, or to lease them oat
on settlement rates, in which latter event, they cease to
be nij-jote lands, and (iv) to assess at half rates all waste

' Sheik Milan v, Mohened Ali . Pooruwnder — Mahaton 8 Sevestre,
10 C.W.N 434 (1903). Sce also ' Part IV 23 (1866).
Manu, Ch VIII. 231. 8 Mokes Majhi v, Ban Krishna
® Reg, Il of 1795 of the Bengal — Mandal 1 C,L.J. 138 (1904),
Code, Chhutterdharee Mahaton v.
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and jungle lands reclaxmed by the mzyats or to en]oy‘
rent-free what he himself reclaims. It is well settled
that the privilege which the mul-raiyal possesses of
transferring his tenure must be exercised in respect of
the whole tenure at the same time 7.c.,if he chooges to
transfer his tenure, he must alienate the whole of his
vights in the village including his right of managing the
v1lla,ge and collecting the rent as also his right to the
land in his possession. He cannot split up the tenure,
$0 as to part with a portion and retain the 1'emamder

The rights of a mustagir headman are (i) to reclaim
and cultivate the waste lands in the village without
paying rent, or to settle such lands at half rates with
the other raiyats (the half rates going into the headman s
own pocket); (il) to hold at his option in his own posses:
gion or to settle with others, the jolm of  absconded
ratyat ; and (iii) to receive a fixed commission on the rent
collections from the radyats and an equal sum from the
Ghatwal or zemindar, the headman's ngj-jole lands heing :
assessed with rent like the other lands of the village. It
is therefore not quite accurate to say that the right of
the mustagir is absolutely restricted to the co]lectlon of_

rent from ordinary raiyats.'

C Darbavi  Panjiave v, Bewi | Rai 2 O L.J T (1905).




CHAPTER XIV.
TRADE CUSTOMS.

; (Jusboms and usages of trade are customs prevailing in
pa.rtlcular trade or busmess . Buch customs or usages may
not only annex terms to a contract which is not incon-
sistent with them but may also control the interpretation

of a contract which is complete in itself but which con-
tains terms used in a technical sense.®
The lew mercatoria, although adopted as part of the
' Common Law of England, is not part of the law by which
transactions are governed in those parts of India, into
which the common law of England has not been intro-
duced.® Thus the law of merchant is not applicable to
banking transactions in the muffasil.* Sir Barnes Peacock, C.
J., said .——_-“bome question has arisen as to the law applicable
to this case, and whether the Court is to determine the
rights of the parties by the lex loci rei site, or by the
- English law. It will be unnecessary for the Court to deter-
mine that difficult question, as the only law in the muffasil
which would regulate a case like this, consists in those
prineiples of equity, justice and good conscience according
to which, by Regulation VII of 1830, the muffasil Oomts
are bound to decide. If that equity, justice and good
conscience are the same as the law of England, common
law and equity united, it is unnecessary to demde whether
we are to administer English law or the principles of
Regulation VII of 1830.”‘

L Goodwin v, Roberts L B, 10 p. 346,

Ex. 76, 337 (1875). t Syed Ali  v. Gopal Doss 13
* Sweet's Law Lex #i¢, “Ougtom” = W.R. 420 (1870),
¥ Pigow v, Rampbishen 2 Heves- 8 Per Peacock €. J. in Qhooneslal

tre 619 (1863). See observations Canoria v, Southey 2 Boulnols 65
of Cockburn 0.J., 7¢ law merchant  at p. 71.
in Goodwin v, Roberts LR, 10 Ex,

Lea merca-
toria.
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'Re‘duisités of It can be faken as settled and welluestabhshed mlc“

b .‘Z&‘Zﬁ‘i,“’“‘e that the legal requmtes of .a walid~ ‘trade .custom are

that it should vbe ‘eextain, mv&fiable, reasonable ‘a‘nd

"\']aﬁﬂy, the cuc\\mqtances of the case must be such

as to render it fair and reasonable to presume

that the party whom it is sought to affect by the

custom had knowledge of it as aff’ectmg the particular
agreement made by him, and that he made the agreement

with reference to it." 1t must be so notorious that every

‘body in the trade enters into a contract with that usage
as an implied term. It must have quite as much certainty
as the written contract itself,’ and must be so universally
acquiesced in that every hody in the particular trade knows
it or “might know it if he took the pains to enquire.”®

ﬁ“i‘;j’,‘;‘;‘:ﬂe Customs of trade, as distinguished from other customs,
u : Y o . ! . . /

limit of are generally courses of business invented or relied upon
g; S in order to modify or evade some application which has

been laid down by the courts, of some rule of law to

business and which application bas seemed irksome to
some merchants. And when some such course of business
is proved to exist in fact, and the binding effect of it is
disputed, the question of law seems to be, whether it is in
accordance with fundamental principles of right and wrong.
A stranger to a locality or trade or market, is not held to
be bound by the custom of such locality, trade or market,
because he knows the custom, but because he has elected to
enterinto transactions in a locality, trade or market wherein
all who are not strangers do know and act upon such custom.
‘When considerable number of men of business carry on
one side of a particular business, they are apt to set up a
custom which acts very much in favour of their side of
business. So long as they do not infringe some fundamental

Y Prioce v, Brown 14 Mad 420, Nadew 11 Mad. 459 (1888) ;
423 (1891). Juggomobun Ghose v. Mawickehand
® Per Bir Geo, Jessel M.R, in 7 M. 1. A, 268 p, 282 (1859);
Nelson v. Dakl 12 Ch, D.568 (1879).  Mackenzie Lyall v. Chamroo Singh
8 Volkart Bros. v. Vettivelw 16 Cal. 702 (1889).
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principle of right and wrong, they may establish such
a custom but if on dispute before a legal forum, it is
found that they are endeavouring to enforce such rule of
conduet which is so entirely in favour of their side that
it is fundamentally unjust to the other side, the Courts
have always determined that such a custom, if sought to
be enforced against a person in fact ignorant of it, is un-
reasonable, contrary to law and vmd. When a custom
relied on is so inconsistent with the nature of the contract
to which it is sought to be applied as that it would change
its nature altogether or as to change its intrinsic character
it is unjust as against the party against whom it is set
up and so it is void; but if it would not, then the custom
will be allowed to prevail.’”

Hundis arve chiefly of two descriptions vie., shak-jog,
or. payable to beaver, and mam-jog or payable to the
party named in the bill or his order. There are particular
formulas for these bills, both as regards plraseology and
the mode of attaching signatures and superscriptions.
These forms are well-known to Indian commereial
people and should be serupulously observed. A nam-
Jog bill may or may not be accompanied by a deseriptive
roll of the party in whose favour it is granted. It
may be payable at sight or after a certain date, specified
in the bill, or fixed by custom of trade. When payable
at sight it is termed “durshuni” It may be cashed with
or without security, but when there is a descriptive roll,
or when the identity of the holder or payee be known
security is not usually required. A shalk-jog bill is consider-
‘ed payable to any respectable person, who may present
it to be cashed. Itis payable only after a certain period
of usance specified or implied. It is usually cashed on
the same condition with regard to security as nam-jog
bills. Bills of either kind can be endorsed or transferred
unless the nam-jog bill be accompanied by a descriptive

! Bobinson v, Motlett BT H. L, 502 at pp. 817-18 (1875).

Hundis
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™ even though he obtalned it by frand should be txeated as a

2

manm cus'roxxs. e

% x"‘ 4

shak=jog.*

Shalk-gog hundis differ from bills of exelmncre in one
very material circumstance, amongst Others, that as a
general rule, the acceptance of the drawee is not written
aeross them, so as thereby to give them an adchtmna.l‘
degree of mercantile credit and to that extent make it
just to impose an additional degree of liability on the
aceeptor ; but, as a rule, the particulars ave only entered
in the drawee’s books, It may be added also as a general
rule, that Aundis arve very frequently not presented for
a,ccepta,nce before they are presented for paynient-—-before i
that is, they are either due or overdue.* :

The meaning of Aundis made payable to skak or ©res-
pectabla holder” and the usage in regard to such docaments
among the Indian mevchants in Bombay were very fully
considered in Davialram Shrivam v. Bulakidas Khemchand®
which came up before Sir Joseph Arnold in 1869, and
as section 1 of the Negotiable TInstruments Act® states
that nothing in the Act confmned affects any local ‘unsage
relating to any instrument in an oviental language, un_less
such usages are excluded by any words in the body of the
instrument which indicate an intention that the legal
velations of the parties thereto shall be governed by that

ik . "

1 Macpherson on the Law. of
(lontracts in Cowrts of India not
ostablished by Royal | Charter,
See Pigon v, Ram Kishen 2 Seves.
tre 619 at p. 621 (1863).

¥ Bluwputram = v,  Havi, Prio
Coagh b CW.N. 313 (1900). ZLalla

Mal v, Kesho Das 26 All 403

(1901,

8 Bhuputvan i
Coael 3 CWN. 313 (1900).

& Davtatram Shrivam v,” Bulaki-
das.  Khenehand =6 Bom. H. . T,
0.0.0. 24 (1869).

* Ibid. p 26,

S Act XX VI of 1881,

By
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Act, and where no such words are to be found in the Aundi
in question, the usage proved as well as the decision in
that case still hold good in the Bombay Presidency.!

The general process of cashing shak-jog hundis is as
follows :—The ska or person, who has bought or holds
the Awndi, and whose name must always be endorsed on it
before it is presented, sends one of his men to the shop
of the drawee, whose killadar, after referring to the parti-
eulars of advices relating to the und:, which have in due
course been previously entered in the ekitts mond or bill-
book, and finding it correspond = therewith, thereupon
enters in the journal the particulars of the Aundi, wviz., its
amount, date, due date, name of ska#, the person tendering
it for acceptance, and whose name is always endorsed on
the /undi, He then returns the Aundi to the servant of the
shatk, who takes it back to the shak’s shop. If the day of
presentment be the exact due date, the amount is paid on
that very day if the hundi is overdue when presented it is
generally paid the next day, the reason assigned being that,
unless presented on the actual due date, when, of conrse, its
presentation is expected and provided for, the munim or
principal of the firm may not be present, or there may not
be sufficient cash in the hands of the Z/2Zadar to meet the
amount, Payment is made by sending the amount by a
servantof the drawee to the shop of the s4aZ. On receiving
the amount, the kzlladar of the skak writes an acknowledg-
ment in full on the back of the Zundi and sends it back
to the shop of the drawee by the servant who bronght it
thence.® According to mercantile usage amongst Hindus
where a sha/i-jog hundi is paid at maturity by the drawee
to the shak or holder of the Aundi, and such Aund: after-
wards turns out to be forged, the skak, though a dond fide
holder for valae, is bound to repay to the drawee the amount
of such Aundi with interest from the date of payment

Y Ganesdas  Ramnarvayan v, ¥ Daolutram  v. Bulakidas 6

Laeohmi Narayaa 18 Bom 570p, Bom, H.C. R, 0.C J, 24
577 (1894), (1869).
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provided the drawee has been guilty of no laches in dig-
¢overing the forgery and communieating the fact ' of - - such
forgery to the shak. The skak, however, releives hunselt
from smch liability - by producmn' the actual forger.! The
drasvee, in cases of shak-jog hundi is bound by custom of
Hindu merchants to ma.ke enquiries ag fo . the pelson
who. presented the Zundi to him for payment.” o

There is no’ rule of Hindu law, customary or othetwnse,
wh_lch would have the effect of making the word shai-jog
mean payable to bearer, quite independently of the endorses
ments ; nor is thereany principle of mercantila expediency,
having the. force of law or otherwisé, which would be
served by disregarding the direction of the endovser, and
treating a specially endorsed and especially accepted Aundi
ag if it were an English negotiable instrument made
payable to bearer; and; as snch, pm't of the currency of tha
o b R :

The Negotiable Instmments Act, in the a,bsenee of local
nsage to the contrary, applies to Zuadis* But no custom
can override: the terms’ of . a contract as set. forth in a
hundi, nor ¢an a custom, if it is irrational, absurd, and
contrary to ‘the prmmples of i equiktyw, be sus,ta,!?-ned.ilrza
Comt of justice.®t ' - i g

A hundi dvasyn in Calcutta upon a ﬁtm at J eypme and
made. payable .on arrival at that place was presented after
25 days:of its arrival ‘theve. Tt was held that apart from
a,ny looal nsage, by ithe general lawy there ‘was no specifie
time within which a.fundi payable at swht! ‘or. payable on

0 R LRk

i 7)?[-i@?(1f.}*it'zfi» v, Bilakides 8 0 Thalkpordass | M Futteh Malt
Bont. A0 BR,FO €F% p 3101860y 16 WR0O., A B p. o (1871) 8,0,
R anesdass ernuim'/mf Vo 7 BLR.215.p. 804 ity
Lachyi Nayayan 18 Bom, 570. p. t Kpishne Shet v I[uu l(llJ{ 20
579 (1894), See also. BA upur:um e Bom 488 (1895), :
et prib Concd 8 CW.N. 318" 8 Indur  Chander = Dugar 'v’.

(1900) 3 Lalla Mal v. Kesho Das Lauehmee Bibee 7 B.L R. 682(1871) :
o5 ‘All. 493 (1901); BSee s 10 s 158 W. R 501,
Negotiable Instraments Aet.
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‘arvival 4t o particular place is to be presented and that it
‘was presented within a reasonable time,! ;

- IE the drawer of a bill does not, on the face ot it, show

thab he drew the bill as agent, he cannot set up as'a defence
that he drew the bill as an- agent.* In Dacea according to

a mercantile ussa ,d'e prevalent - theve, gomastas ov-agents can.

draw Zundis on their principals without disclosing the fact
in the Zuudi and, on proof of such ageney, the drawer
18 not lable. - Thus, in the case of Hari Mokan Bysak v.
Krishna Mokan Bysi* where all the parties to the Jundi
lived in Dacea, the drawers of a Aundi in favour of the

plaintiff were held not liable, on proof that they were the

gomastas of the acceptor and had no interest in ‘the Auids
and, according’ to custom in Dacca wheve the bundi was

drawn and accepted, agents are not liable, althouo'h the.

agency does not appear on the Aunds. i
A person who receives a bill: for a particular purpose

must, apply the same accordingly; and neither he nor any’
by afterwards:
ueewnm the amount, detam the same from the pmnupal b
“1f goods or bills are deposited for .a specific ‘object;.

third person “knowing the facts’. can,

and the bailee will not perform the object, ~ he - must
return: them. The property of the bailor is not. divested
or transferred until the object is  performed:”® In
Rajroopram v. Buddoo the question
made payable “ to order” was, according
law and custom of -the Indian merchants

but not diseussed.*

whether .a- Aundi .
to Hindu -
‘negotiable -
without a written endorsement by -the payee, was 1alsc-d»

ﬂlul‘ty Lal v, Chogonmull 11
C(\] 344 (1885) ;
Secta Ram 3 Agra 268 (1868),

® Plgou v Rankishen 2 W, Ri-

301 (1865).
*9B.L.R, App.1 (1872): 1
W. R, H2. See also Pigon v,

Rambishen 2 W, R, 301,
4 Llayd v. Howard 15 Q. B, 995

Gopal Das v,

(1850).  Rajroopram v. Buddoo 1‘

Hyde 155 (1862) : 1 Ind. Jur, 93

* Buchanan v. Findlay 9 B and”’

O738 p, 749 (1829) per Lord Ted.
tevden O/, ; Key v. #lint 8 Taunt,
21 (1817).

8 1 Hyde 155 (1862): 1 Ind, Jur,
93,

Drawer and
agent : usage
in Dacea.,
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. Where Aundis upon which a suit was bronght were
silent as to interest, but it was proved that according to
the custom of the distriet the parties had entered into
a collateral agreement embodied in written documents that
hundis should bear interest at 80 per cent. per annum, it
was held by the Privy Council that section 80 of the
Negotiable Instraments Act, being an enabling section, was
no bar to the recovery of the interest stipulated.

It is not a custorn among skroffs to make inquiry of
the acceptor of a Aundi before discounting it, and to abstain
from discounting it if the acceptor should recommend the
person by whom the inquiry is made not to discount. But
it is usual to make such inquiries. A mere notice by the
acceptor not to discount, does not affect his liability to a
person who takes a hunde bond fide and for wvaluable consi-
deration after such notice.?

In the absence of any local usage to the contrary, it
is just and equitable that the doctrine of notice of dis-
honour propounded in the Negotiable Instruments Act
should be applied to a Aundi in the vernacular, the ¢ reason-
able time” within which notice is to be given being
determined according to the circumstances of the case.?

Though the English law of prompt “notice by return
of post * does not apply to the Aundis drawn by natives
of India and the drawee and indorser are Indians, yet
before holding the endorser or the drawer responsible for
the consideration of a /wndi dishonoured by the drawee
some reasonable notice is essentially necessary to be given
to the party who may be asked to pay. What notice and
in what manner that notice is required to be served should
be determined by the custom of the district where the case
arises.* A reasonable, not immediate, notice of dishonour

U Goswami Sri Ghanashiam v. 78 (1882),

Rum Narwin 11 C.W.N, 105 (1906) $ Radha  Govindw ~ Sttha v,
% Khosal  Chand v. Luelkwmee  Chundernath Shahe 6 WK, 301
Chend, Bonrke 151 (1865). (1866) ¢ 8.0, 3 Wyman 6.

8 Moti Lal v, Moti Lzl 6 All,
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is all that the Zundi law requives. In Megray Jagannath
v. Qokaldas Mathuradas, the question as to whether there
was a custom that on a fraudulent detention of the
Aundi by any of the parties to it, each endorser was bound
to give a peth ¢. e. duplicate of the Zundi, to bis immediate
indorsee, was raised but not decided upon.?

According to the usage of shroffs when a lundi has
been lost or stolen, the rightful holder may obtain from
the drawer a petk or duplicate, and on presentation thereof
to the drawee, has aright to payment of the amount, the
original not having been already presented and paid, which
of course, in the case of a /Aundi payable to shal may
occur. But there is no customary right to payment on a
duplicate when a person to whom a /Zund: has been sold
and endorsed, has failed being indebted to the person from
whom he had obtained such Auwndi.®

The practice followed by skroffs when a Zund: has been
sent down to Bombay for collection and payment is
refused, the amount having been already credited to the
sender, is that, in general, the /landi is returned to the
sender, a debit entry against him being at the same time
made; but if the banker to whom the Zunds has been sent
for collection does not return it, or make a debit entry
against the sender, but allow the amount to remain eredit,
then he ean consider himself a holder for a value.*

According to the usage of native bankers at Moorshida-
bad, interest is claimable on Zundis drawn at 111 days sight.’

Poth,

Bombay
shroffs’ prac-
tice,

Moorshidabad
usage.

The local usage at Bushire is to present the unds for Bushire prac-
payment at the Bank and for the acceptor to call at the '

Bank at due date and effect settlement.®

Y Megraj Jagannath v Gokaldas =~ Bom. 28 at 43 (1875). }
Mathuradas 7 Bom, H.C\R. 137 p, t Sugan Chand v, Malchand 12
142 (1868) ; Glopal Dass v. Seeta ~ Bom. H.C R 113 p. 128 (1875).

Ram 3 Agra 268 (1868). ¥ Dhunpath  Singh  Doogur v,
* 7 Bom. H CR. 137 (1868). Maharvaje  Jagput Indur 4 W.R.
8 Sugan Chand Shivdas v, Mul 85 (1865) : 8,¢, 1 Wyman 28,

Chand Joharimal 12 Bom, H,C.R. ¢ dmperial  Bank of Persia v,

118 p. 118 (1872). on appeal ‘1 Futtele Chand Khubehand 21 Bom,
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When the analogy between JAundis and bills of
exchange is complete, and there is no proof of any special
usage, it is right to apply the English law to them.! Thus;
where a bill was made in Caleutta, in the English
langnage, and in ordinary English form, and no %péeial
usage was proved, 1t was held that the ]’nglmh hnv was
applu,a,b]e to the case.® .

Before the passing of the Act XXI ot 1 1848, ‘wﬁere a
usage had been established, by which interest was paid upon
a wagering contract (opium sale), the Court should allow
interest on the principle sum recovered in an action.® Bub
neithér by the English nor by the, Hindu law, (unless thete
be a mercantile usage) can interest be imported into a
contract which contains no stipulation to that effect. Thus
in an action for a contract known as f¢jec-mundee chitlees;
(opium wager contracts,) before the passing of the Act
XXTI of 1848, which prohibited such gambling contracts,
the plaintiff claimed interest on the sum recovered. But
the Privy Council held that as there wasno stipalation
as to interest in ‘the contract or satisfactory evidence of
mercantile usage at Calcutta to import interest into the
contract, the interest claimed could not be allowed.*

According to mercantile usage in the cotton trade in
Tuticorin, where a dealer delivers cotton to the owner of a
cottou-presq, not in pursuance of any special contract, the
propelty in the cotton vests in the owner of the cotton-
press, who is bhound to give the merchant in exchange of
cotton of like quantity and quality. Such a transaction is
not a sale but an agreement for exchange; and therefore

204 (1896). ef, s.s.-70;71, 137 Neg, chand 7 Moo. I, A, 263 (1859).
Ins. Act of 1881. 4 Juggomohan Ghose v. Kaisree

Y Ampitram v, Damodar Das.  chand 9 Moo, 1 A 256 (1862) : 8 C,
An unreported case veferred toin 2 1 Sevestre 629 and 7 Sevestre 629,
Hyde 259 p. 261, See also  Sahajram v, Chaeeton

* Sumboonawth Ghose voJaddoo-  Dass T Tay and Bell 230 (1850).
nauth Chatterjee, 2 Hyde. 259 Dookebdas v, Ramlall 1 Tay and
(1864) 8.0, 1 Coryton 88, Bell 253 note. (1850),

3 Juggomohun Ghose v. Manicke ' ’
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when the cotton thus delivered is accidentally destroyed
by fire, the loss falls on the owner of the press.' i
A person entered into a contract to deliver certain
quantities of ec;tton, and, having failed, sought to have
the price of the amount not delivered fixed at the
ordinary market rate. It was found, however, tuat the
transaction, though purporting to be an ordinary . contract
was in reality of the nature of speculations on the rise and
fall of the cotton market and dealt with goods which had
no real existence in the market; also, that in such transac-
tions it was customary for the prices to be settled by a
skilled committee of ‘merchants engaged in similar trans-
actions, 1In this case the committee scttled a higher rate
than that actually prevailed in the market. "The Court
held that in the 'absence of proof of fraud either in the
_inception or in the proceedings of the committee, the
decision of the committee is binding' on the parties.
In order to. take part in such speculations] in cotton in
Bombay; a Bombay = merchant, is - required ‘to employ,
as his agent, one of the khamgaon shiroffs in whose hands,
the dealings are and to submit to the conditions governing
the trade such as it was.? e ‘ 5
A budnee contract in Furruckabad is a mere wager on
the market price goods in a certain date at a certain place.
No actual interchange of casli and goods 15 contemplated
init. Such being its nature, it is illegal and cannot be
enforced at law® .. |, . \ i ‘
The “usage of Mangrole ” appears to have originated in
the necessities of the petty commerce cairied on for ages in
the Indian sea, b;V. means .of small open-decked vessels
in_ which the venturers ‘were both so numerous and
' Volkart Bros . Vetdivee . R, 1866 ; ( 'Ihudqu \ ;-'lj'u(?hia/‘
Nadan, 11 Mad 459 (1888). Lershad 8.D.N, W, P. R, Mach
P Pestonji Jehangivii v,  The = 1861: Rambkaran v. Zahira No,
Jirm of  Jaisingdas Hansaraj 8 101 P, R 1868 ; Rangi ZLal v,

C. W.N, 57 (p. ) [1908]. = . Ajudia Pershad 31 July 1874,
¥ Kyishna v. Hushnak No, 11 .
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individually of so small an amount, that either commerce
would have been checked by the absence of insurance or some
inexpensive mode must have been adopted by common eon-
sent, of insuvers and under-writers, by which insured losses
conld be recovered from the latter. The Indian metchants
at each port of resort appear to have constituted. themselves
and to have been received by each other, as agents, for
the purpose of looking after their respective interests in
sea-risks, whether as shippers or as under-writers. The
mutunl interest of those merchants to act with good faith
towards each other, and the exigencies of comm erée
reasonably led to such a confidence being placed in the in-
tegrity of all acts under their personal cognizance and
control, as to allow of their certificate being to that extent
received ag binding upon both under- writers and  insurers.
Those acts appear to be the statement of the goods saved
and bought into harboar, the undamaged value at the port
of distress of the goods appearing on the manifest the
bond fides of the sale and amount of proceeds of the sea-
damaged goods and the caleulation of percentage loss, but
the reason of the usage does not require that it should be
carried any further.! '
In the case of a poliey of insurance expressed to be
“according to the usage of Mangrole” the certificate of
the makajans at the port of distress or sale, if accompanied
by the manifest of the shipment and the account sales is
regarded as sufficient evidence of an average loss and of
account of such loss, though the under-writer may answer
a claim supported on such evidence by showing frand en
the part of the shippers, the master of the vessel or the
makajans. 1f the under-writer cannot establish a case of
actual fraud, he will be bound to pay an average loss
according to the certificate of the makajans, supported by
the ship’s manifest and account-sales at the port of distress.

! Ransordas Bhoghalv. Kesrising 229 p. 231 (1863),
Mohanlal 1 Bom, H, C. R, 0. C..J,
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. Where nsage al]eg*ed was that the ma/ugm: 8 oerhﬁcnto is
deemed to be conclusive evidence against the under-writer
without the production of manifest and account sales, and
that upon proof of the certificate alone and of the policy
the owner is entitled to recover his average loss, the Court
declined to give effect to it, being an unreasonable usage.'

The defendants, carriers between: Hongkong and
Bombay, by a condition annexed to their: bill of lading,
stipulated that they should not be responsible for damages
to goods arising from msufﬁcxenoy of package. Thé
plamtlﬂ’. shipped certain goods in the defendant’s steamer
in packages which, though in fact insufficient, were packages
of the kind ordinarily used for the conveyance of such
goods from Hongkong to Bombay. On their being landed
i Bombay it was found that packages were more or less
broken, and that the contents were in some instances in:
jured, and had to a small extent escaped from the packages.
In an action brought to recover damages in respect of
such injury it was beld that evidencée of mercantile usage
or custom would be admissible to show that the words
insufficiency of package should not be taken in their ordi-
nary sense, but as meaning insufficient according to a
special custom of the China trade.?

In another ecase® where a condition annexed to defend-
ant’s bill of lading was that they should not be respon-
sible for “leakage or breakage or other consequences aris-
ing from the insufficiency of the address or package,”
and where packages shipped were proved to be insufficient,
it was held that under a bill of lading in the above form,
the onus of proving that the packages were insufficient and
that the injury which they had sustained was the conse-
quence of such insufficiency lay upon the defendants, but
when the rvesult of the evidence on both sides was to leave

L Ransordag v. Kesrising 1 Bom.  0,0.J,169 p, 179 (18(;1)
H, QRO €, J. 229 (1863). PR UK O8N o v, Somagt
PPN O8Ny Manikji Vishram 5 Bom, H, ¢, R, 0, C.J,
Tasorvanji Padsha, 4+ Bom, HO.R, 113 (1868),

69
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it in doubt whether the injury was caused by negligence,
or was the consequence of the insufficiency of the packages,
the plaintiff was not entitled to recover damages, ,

In order to find whether the average of a whole con-
signment of jute is below the guaranteed standard of
quality, it is sufficient if only a small sample taken from
different  portions of the bulk examined to form a
judgment as to what the bulk is. It is not usual fo
examine the whole consignment for that purpese.'  In
a suit for damages for breach of warranty as to the
quality of jute supplied, the method of ascertaining
damages is established and recognized in the trade. 'The
buyer is entitled to two annas per maund for a deficiency
of 5 per cent. of “hessian warp.” (In the case of Boiso-
gomeff v, Nakapiet 6 annas per maund were allowed,) And
it is not necessary for the buyer to show how he has dealt
with the jute delivered to him, and whether he has suffered
any and what loss by reason of the Jjute being not up to
the warranted standard,?

The custom of common carriers, which is a “custom of
trade” within the meaning of section I of the Indian Con-
tract Act,® is not affected by its provisions. The Contract
Act is not intended to invalidate all customs or usages which
are ‘not in accordance with the general rules which it
enacts, or to prevent private persons from entering into
contracts which are inconsistent with those rules.* '

Where a custom for sons to carry on business with the
name of their father prefixed to their own, to distinguish
their own name from other similar names in the country,
is set up, it must be strietly proved.®

" Y. Boisogomoff v. Nahapiet 4 Modthora Kant Shaw v, I G,
Jute Co. 29 Cal, 323 (1902) 5. ¢, 6 §. N. Co 10 Cal, (166 'p. 1856
C. W. N, 495, (1883).
* 1bid, 8 Missrulall v. Ramnarain, 1
¥ Act IX of 1872, Coryton, 63 (1864).
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It is a general rule, that if a pelsou sells goods, SUpPpPOs-
ing, at the time of the contract, that he is dealing with a
prmupal but afterwards discovers that the person with
whom he has been dealing is not the principal in the
transaction, but agent for a third person, though he m.my
in the meantime have debited the agent with it, he may
afterwards recover the amount from the real principal,
subject however, to this qualification vz, that the state of
the account bL,tween the prineipal and the agent is mnot
 altered to the prejudice of the principal. On the other
hand, if at the time of the sale the seller knows, not only
that the person who is nominally dealing with him is not
plmcxpa.l but agent, and also knows who the principal
really is, and, uot\wthsmndmo all that knowledge, chooses
to make the agent his dubtor_ dealing with him and him
alone, then the seller cannot afterwards, on the failure of
the agent, turn round and charge the principal, having
once made his election at the time when he had the power
of choosing between the one and the other, There may be
another case, and that is, where a British merchant is
buying for a foreigner. According to the universal under-
standing of merchants and of all persons in trade, the
eredit is there considered to be given to the British buyer
and not to the foreigner.'! There is no particular custom
or usage in Caleutta, qualifying the mercantile law of
England as between principal and factor.

! Zhomsow v. Davenport 9 Band 178 p, 175 (1870),
C 78 at 86 (1829,; s 0. Smith's 8 Murtunjoy  Chuckerbutty v,
L. C. (11th Bdn) Vol. LI 879 p. Cookrane 10 Moo, 1. Aq 229 p, 242
#4835 Price v, Wea'ker LB b Ex. (1865),

General 1ule.
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There is a custom at Nyanuggur, (under the Judicial ‘
Commissioner of Ajmere), according to which a merchant
coming from any other district is only allowed to trade in
the name and upon that credit of a Nyanuggur firm. The
actual dealings are effected by the stranger himself or by
his broker, but in ¢ach transaction the name of a Nya-
nuggur merchant is given and his name is entered as the
privcipal in the transaction. Credit is given to him and
the final settlement of the transaction is effected with him.
He is known as the aratk ov agent. At the conclusion of
such transaction a memorandum of it is sent to the aratd
by the person who makes use of his eredit. The memo~
randum is known by the term ¢ panri” 1f in respect of
any transaction the stranger does not deliver « panti” to the
arath or agent, the arath is still responsible for payment
to any vendor or third party and the aralZ can sue the
stranger who used his name for the 1ecovery of any amount
paid by him to the vendor.!

An agent, who is authorized to Lollecb hundis, and who
after acceptance by the drawee gives credit to his prineipal
for the amount, is, by the usage of the shrofls, entitled, on
the huadi being dishonoured by the drawee, to treat himself

as a holder for valud?

An agent at an auction sale madu a bid for certain
goods, whmh was not accepted at the time by the aue-
tioneer, but was referred to the owners of thé goods for
approval and sanction, the agent agreeing to such
veference.  The conditions of sale contuined no clause
providinnr for such procedure. The auctioneers before
receiving any intimation from the owners of the goods
received a letter from the principals of the agent bidding
at the sale, repudiating the contracts on the ground that
the agent had no authority to bid for the goods on their

U Sumur Mull v, Choga Lall 6 2 Mulehand —Joharimal L
1A, 238 p. 242 (1879): 8. ¢, 6 Suganchand Shivdas 1 Bow, 23
Cal. £21; 4 Shome (Notes) 28, (1875).
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“behalf, In a suit by the auctioneers for recovering the
loss on re-sale of the goods, they set up a usage of trade,
whereby it was alleged that the bidder at such a sale was
not at liberty to withdraw his bid until a reasonable time
had been allowed for the auctioneers to refer the bid to the
owner of the goods. The only evidence given on the
point was that of an assistant of the p]amtxﬂ:’s firm who
said that © such an agreement had never been repudiated.”
The Court held that the conditions of sale containing uo
clause to the effect of the usage claimed, and there being
no sufficient evidence that the usage was so universal as to
become part of the contract by operation of law, there was
no contract between the parties, aml therefore ng suift
would lie.!

The relation of a danian to his employers varies much
aceording to the particular agreement between them, and
the practice of the particular house of business. His
fanctions are not always those of a factor, and even where
some of his functions are of that nature, thereare so
many differences between the chavacter of a dunian and
the chavacter of a factor that it would be neither safe nor
logical to assert that the rights, and, particularly, the right
of lien of a danian;, must be co-extensive, with that of 2
tactor. Upon goods consigned to memhauts here by foreign
principals, the danian can aequire no lien, beyond his
employer’s interest in those goods, except in a transaction
which falls strictly within the protection of the Factor’s
Act.  To hold otherwise would be to hold that usage could
give a lien on the priucipal’s goods, for the general balance
due to the fanian from the factors, whatever might be
the state of their account with those principals; that there
may be, by operation of law, a lien more extensive than
any which the law would permit the parties to give by
express contract,® When purchases are made by a bansan

Y Mackenzie  Lyall & Co, 'y, ¢ Shibehander Alwllich v. Bis-
Chumroe Sing 16 Cal, 702 (1889). chofl 1 Boul 344 p. 350 (1858).

Bawtans.



" Bill-broker-

age.

AGENCY custoMs.

550

ou the general acwunt of a European firm, credit, according

to general uxsturn, is understood to be given to him,
unless there is an express contract by or on behalf of the
European firm, to be responsible for the price.’
by no means that uniformity in the relations of fanians
with their employers in Caleutta which would justify the
Court in assuming that such relations arve regulated by
known usages of trade.® A lanian often, if not generally,

advances money to the firm in which he is employed ; he

gives security. 1{ he sells the goods of the firm he is a

sort of del credere agent, guavanteeing the payment of the

price by the bazar dealers or other purchasers to his prine
cipal, and as to purclmses he is the direct purchaser in the
bazar, ¢ The convenience of all parties has led toa custom
of trade, by which credit is given to such persons making
small purchases for their masters in the ordinary, well-
understood course of their employment and business. . But,
if they were ecmployed to make large purchases of
merchandize, or to enter into contracts not within the usual
seope of the authority of persons of such chavacter I know
of no custom of trade in the bazar which would justify
the court in applying any other than the mdmm y rales
of law to the case.”* “

In Moran v. Askburner,* M & Co. who were known to
act sometimes as brokers and also to have other funections,
bought a bill of A & Co. as declared agents, ‘entrusted
with the funds of a principal in England. They claimed
brokerage on the purchase of the bill of exchange, which

There is

~

Y Pallyrvam v. Willian Paterson
2 Boul 208 (1859) ; Grant v, Jugg-
boundo Shaw 2 Hyde 301 (1863) ;
Sheilh  Faizulla v, Ramhamal
Mitter 2B.L R, O,C. 7 (1868)

} Gobindehunder Sein v Ryan 2
Boul, 8 (1859) ; on appeal 14 Moo.
1.A, 280 (18€1) ; Gonger v, Abhoy
Chunder 2 Boul 22 (1859),

! @rant . .Tz(;]g;wb'umla Shaw 2
Hyde 301 p 309 per Norman C.J,

(1863) ; Bee also Pallyrap v. Wil
liam Paterson 2 Boul. 203 (1859) t
Gobindehander Smn vi Byan 2 Boul

8 p, 11 (1859) ; on upp(,a] 15 Moo.
LA, 280 (1861); Sheilh Faizulla v,

Ramhamal Mitter2 B.LK, 7 (]868)
¢ 1 Boul, 480 (1858)

Y
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was for seveval thousands of pounds, It was held that on
such a trmusactmn, if a brokerage can be claimable against
the seller of the bill, it should be made the subject of a
distinet stipulation between the parties It should be noted
that in this case it was found that M & Co. were general
and produce brokers, and that they had acted as bill- brokers
in transaction connected with sales of produce and in
wnnttmg fundsin their hands. Their claim to bill-broker-
age in certain cases, similar to the present had been nc-
knowlodged by banks and mercantile lonses and had
never before been denied. The payment of such broker-
age was acknowledged as customary in Caleutta by many
merchants, some of whom justified it as rightly payable in
vespect of the known character of the plaintiffs as brokers
and others of whom based it on special custom and others
on anomalous eircumstances arising out of the combination
of agency and brokerage business in certain firms in
Caleutta. A majority of merchants deemed this case a
fit one for the claim of brokerage. But there was no
evidence of established universal eustom even in Calentta ;
on the contrary, the right claimed by the plaintiff was
denied by merchants of experience, The Court said : It
appears to us that if, on any such transaction, brokerage
can be claimable against the seller of the bills, it should be
made the subject of a distinet stipulation, and of a clear
underwta,ndm g between the parties. To hold otherwise
. would be to fm-m upon him as brokers persons whom he
never intended fo recognize in that capacity, whose offices
he never means to use in the t ansaction, and with whom
he dealt, at arms lengtl, as the principal settling the price

of the bills and thus to raise a liability which by no
contract, express ov implied, he undertook. The general
prineiples, which define the character, regulate the functions
and determine the rights of brokers, seem to be clearly
against the claim. Nor can we hold that any exception
founded on special or local custom or otherwise has been
established,”

[
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A person who employs a-broker on the stock exchange
impliedly gives him authority to act in accordance with
the rules there established, though such prineipal may
himself be ignorant of the rules.! 'The meaning of this
rule is that in such cases the client agrees with his broker
that the dealings between them ave to be carried on nnder
the rules of the stock exchange so far as they are appli-
cable to outsiders and not under the rules that ave appli-
cable only to the domestic forum of the stock exchange.®
There is no established usage under which the client of a
broker on the stock exchange who ‘has become a defaulter,
and whose transactions have been closed at prices fixed by
the Official Assignee, can claim the right to close at the
price so fixed a transaction entered into for him by the
broker with another member of the stock exchange.®

It is a familiar rule that a principal, who employs an
agent to purchase goods for him in a particular market is
to be taken to be cognizant of, and is bound by, the rules
which regulate dealings therein ; and the agent is entitled
to be indemnified by his prineipal for all he does in accord-
ance with those rules. Thus where a broker entered into
a contract for a customer, which was not completed by
transfer before the presentation of a petition for winding
up the company, and who was according to the rules and
rvegulations of the stock exehange was compelled to pay
the price of the shares to the person from whom he bought,
it was held that the broker was entitled to recover back -
from his principal the money so paid.* :

Up-country constituents, being unacquainted with
Bombay siroffs and merchants, do not deal with them,
bnt deal with well-known Bomba.y firms, who, on that

Y Sutton v, Tatham, 10 A& H, . P, 228 p. 289 (1867); Bayley

27 (1839). v Wilkins, 18 T ), O. P. 278
8 Tevitt v, Hamblet, 2 K, B, 53 . (1849);  Setth . (Samur Mull v.

(1901). Choga Lall, & Cal. 421 (1879) : 8,0,
¥ thi: 6T, A 238,

3 Whitehead v, Zzod, T, R, 2
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account, are known as pakka adatias, The following are
the incidents of the pakka adat system :—

(1) A pakka adatia can allocate any upcountl y constitu-
“ent's order to himself without the knowledge, con-
sent, or permigsion of the constituent. This may be

called the right of allocation in the first instance.

(n) A palla afla/m receives an order to buy or sell,

Accordingly, he enters into a contract with a
- Bombay merchant, Subsequently, but before
the due date, the pakia adatia enters into a
cross contract with the same merchant on his
own (the palkka adatia’s) account, and either
squares the original contract or keeps the two
contracts open till due date.. He is entitled
to do that and yet keep the order of the first
constituent open. $ill the due date so as to hold
the said constituent bound on that date to
4 deliver or take delivery as the case may be.
(ii1) In such cases, instead of entering into the eross-
: contract  on his own . account, the paklta adatia
can enber into 16 on behalf of another constituent.
" The same result follows.! : iR
When a pakba adatia veceives a second order from his
constituent to enter into a cross-contract and cover his
first order against due date, the pakka adatia is not bound
to carry out the second order in case owing to Joss of credif
he is unable to do so and all that he is hound to do is to
inform the constituent accordingly so as to enable the
latter to put through his ovder through some other pakka
adatia®  In a subsequent case where there was no sugges-
tion of the usage of pakka adat in the pleadings or the issues,
nor was there any evidence to prove it, the Court observed
that the view expressed in Kanji Dewji v. Blhugwandas
Narotamdas® had no application, as the usage proved therein

Y Kanii Devji v. Bhugreandas,  footnote.
Navotamdaes 7 Bom, L. R. 87 p. 65 ? Thid 71,
(1901); See also 29 Bom, 291 p, 208 7 Bom. Ly Ry 67

70
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involved a material departure from the ord mu_y relations .
between a principal and his agent, and the learned Juldge's
view was based on evidence as adduced before him for the
purpose of that case. But “ obviously the finding in that
case cannot be claimed as establishing a usao*e of which
we ought in thig suit to take judicial notice.”

A pakka adatic has no authority to pledge the credit
of his up-country constituent to the Bombay merchant ; and
no contractual privity is established between the up-country
constituent and the Bombay merchant. The up-country
constituent has no indefeasible right to the contract (if any)
made by the pakka adatic on receipt of the order, but the

g paklka adatia may enter into ¢ross-contracts with the Bombay

' merchant either on his account or on account of another eon-
stituent and thereby for practical purposes cancel the same,
The pakka adatic is under no obligation to substitutea
fresh contract to meet the order of his first constituent.?

- Aceording to the custom of tradein Bombay, when a
merchant requests or authorizies a firm to order and to
buy and send goods to him from Europe at a fixed price
net, free godown including duty, or free Bombay Harbour,
and no rate of remuneration is specifically mentioned, the
firm is not bound to account for the price at which the
goods were sold to the firm by the manufacturer, It does
not make any difference that the firm receives commission
or trade discount from the manufactaver, either with or
without the knowledge of the merchant.®

A custom which allows a broker to deviate from his
instructions is unreasonable since it would deprive a prin-
cipal of all security and leave him at the merey of his
ageut, and the Courts of law will not enforce it* When a

Vendor and
Purchaser,

: C'luuulu(al Suklal v, Sidlvuth- 7 Bom. L, R. 67,

vat Seojanrai 29 Bom, 291 p, 299
(1903).

2 Bhugwendas  Nerotamdas v,
Kurgi, 30 Bom. 205 (1905) on
appeal from judgmunt reported in

¥ Paul Beioy v, Chotalal Javers
das 30 Bom, 17 p, 23 (1904),

VA rlapa Nuayab  vo.  Narsi
Kesharje 8 Bom, H.C.R. (A.0)
19 (1871). ‘
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custom 1is inconsistent with the terms of a writlen agree-
ment, evidence of such custom ig inadmissible.!  To be
admissible in evidence a custom must not be inconsistent
with the provisions of the Indian Contract Act.?

When merchants enter into contracts which ave evid-
enced by hought and sold notes, it is customary, at
Caleutta, to deliver bought note to thé buyer and the sold
note to theseller. Tt may be true, that merchants dealing
inter se are not bound by any eustomary mode of contract-
ing, and that they may adopt another and a different mode
of contracbmg, if they think fit; but the presumption is
strongly in favour of the custom, and any alleged deviation

' therefrom must be strictly proved.® In a recent case, the
Privy. Council has practically held in conformity mth the
more recent Fnglish case-law on the subjeef, that bought
and sold notes do not constitute & contract of sale but ave
mere evidence which may be looked to for the purpose of
ascertaining whether theve was a contract and what the
terms of the contract were,* :

There is no local custom of merchants in Calentta
justifying a charge of commission by an agent for a sale
unless he actually effects the sale® The engtom of corn-
factors in Kuogland is to sell under a del eredere commission
and when so selling not to mention the purchaser.’

Y Dike v, Ongley 18 Q.B.D. 708
(1887) ; Barrow v, | Dyster 13
QB.D 635 (1881); Swmith v
Loedha Ghetla Damoder 17 Bom
129 (1892) ; Volkart v, Vobtivellw
11 Mad. 495 (1888).

P Mudhab Chunder Poramanich
v, Raj Coomar Doss u B.LR. 76
(187.4),

3 Cowie v. Remfry 3 "vqu LA
418 pp. 462, 463, (1816). This case
has not. been followed by the Privy
Council  in  recont  cases Noee
Durga Prasad Swreka x. Bhijan
Lal Lohie 8 O, W. N, 489 (P, 0.)

 (1904): 8.

" Mackinnen .

[190£], See Woodroffe's Nvidence
(dth Edn.) p. 463 notes on s 91
Evidence Act, Article in O, W, N,
Vol, VIIT notes p. cexxx,

P Durga Prasad . Surehe v,
Bhajan  Lael Lolie 31 T, A, 122
0. 81 Cal. 614 :8. 0 8 C.W,
N. 489, See also Tumvaco v, Skinner
2. Ind. Jury N.| 8,221 (1867),
Shibehunder  Seal
Bourke 351 (1865),

S Morell v. Cockerell 1
209 (1835).

8 Hastic v,
(1853).

Fulton

Conturier 9 Ex, 102
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CHAPTER XVI. -
ILLEGAL AND IMMORAL CUSTOMS,

Customs which ave illegal, immoral or contrary to public
policy will neither be enforced nor sanctioned. Manu
says :—¢ A king who knows the revealed Jaw must inquire
into the particular laws of classes, the laws or usages of
distriets, the customs of traders and the rules of certain
families, and establish their peculiar laws, it ¢ley be not
repugnant to the law of God.” 8o Qourts of justice
have invariably set their face against customs which are
contrary to law, morality, reason or publie policy.. We
propose to note here some of these customs. Ll

The custom of the Talapda kole caste that a woman

should be permitted to leave the husband to whom she has

been first married, and to coutract a second marriage
known as nalra with another man in his life-time
and without = his consent, is  held to ke an illegal
custom, being entively opposed to the spirit of -the Hindu
Jaw, a8 no woman can marry during the life time of her
husband,® This decision was eited in another case where
the accused was charged with adultery and pleaded a natra
marriage ‘in accordance with the custom of his caste, but
was convicted of adultery. On appeal, however, Couch
C. J., set aside thie conviction.? W e
Both the cases were criminal, The High Cowt in
remitting the first case directed to the Scssions Judge
1o take evidence in reference to certain questions framed
by their Lovdships and then to. return bis findings on
them to the High Court. The Sessions Judge found upon
ceidence of the. heads of the Talapda caste that such

¥ Manun VIIL 8. 41 ; Ordinances 124 (1864).

of Manu, Govt, Publn, p. 194 8.5 Bom. HoCl R (coe) 47
2 Rey v. Karsan Guja; Leg . v.  (1868),

Bai. Rupa 2 Bem. H. G, R.
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custom as pleaded by the accused did exist among the
caste.” That is to say, in the Talapda caste a woman can
~ leave her first husband and centract a second mariage
~with -another man in the lifé-time of her first husband and
~without "his consent. The permission . of the caste is not
necessary as a preliminary to such a contidet of second
-marriage. The permission is sometimes given or withheld
subsequiently to the contract 2. e, on the complaint of the
first husband, But if she restores to him any property she
‘might have acquired by her ‘first marviage, she does not
]ose her pomtion in the caste. The learned Judges, however,
were of opinion that such caste-custom, even if proved to
exist, was invalid as be]ng entirely 01)1)osed to thc spirit
-of the Hindu law.” -
-+ “Apart from law, such custom is cer tmnl ¥ uplehensrbh,
con social as well as' moral grounds. 1f it is allowed, then
the doctrine of polyandry, which is abhorrent to nearly every
religious system, will: be admitted to. pmvml among the
IImdus. The Talapda caste, though occuping an inferior
position in the gradation of castes, ave eerlainly Hindus,
The matvimonial bond will have no force at all if it is held
that a wife would beat libevty at "any momentto leave her
‘husband and  without - any formalities whatever,  “ The
mteuoursc .of the sexes, even among the lowest caste in
‘which such a state’ of socicty is a]lowcd will* reduce its
merabers to the level of the beasts, - Therefore on grounds of
social purity and public morality stch customs must be dis-
contintied and vetoed by the Courts of law.” A
- In the second case where the conviction :of  the accused
for adultery ‘was set aside by Couch C. J., on appeal, the
woman.was given an option by a eivil. court. decree -either
to' go back to her first husband or to pay him money. as
damages. - She did not return to. her first husband but paid
him the money. Then she married the aceused. The High
Court said that, under the circumstances, it could not be
held that the accused and the woman did not helieve that
the latter was at liberty to marry, she having paid damages
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to her first husband in pursuance of the civil court decree.
Therefore, the setting aside of the conviction in this case
had mnothing to do with the approval or disapproval of the
custom of nalra marriage. The point, however, was settled
mn a subsequent case which was a suit for restitution of
conjugal right, and where the defendant pleaded a natra
marriage, easte custom, and payment of money. The Comt,
held that, even if the custom was proved, it was an immoral
custom.'" In another case the Bombay High Court laid
down that Courts of law would not recognize the authority
of a caste to declare a marriage void or to give permission
to a woman to ve-marry, Bond fide belief that the consent
of the caste made the second marriage valid does not consti-
tute a defence to a charge of bigamy.” DBut the Madras
High Court in a recent case has held that there is nothing
immoral in a caste-custom by which divorce and re. marrmge
ave permissible on mutual agreement, one party paying the
other the expenses of the latter’s original marviage, known
as parisam.’

According to Manu the best form of marriage is that
in which the father makes a g¢7/¢ of his “ daunghter clothed
and bedecked” to a suitable man. The learned sage said
that it was sinful for any father to receive gratuity, however
small, for giving his daughter in marriage. Yet, the
practice of tuking a price of the bride by her parents
was at one time very common. The asura form of
marriage, which 1s still prevalent in some parts of India
is nothing short of a sale of the bride.® For, in this form
of marringe “the bridegroom baving given as much
wealth ag he can afford to the father and paternal kinsmen
and the damsel herself, takes her voluntarily as his bride.”
This form of marriagé, as the name implies, obtainted

among the asuras or the abougmal tribes in India. The

Lhe . Haﬂu Lah(, 7 Bom; 2 Lamkavalingam  Chetti v, Sub-
H. O, R. (A, ©) 133 (1870). han Chettd 17 Mad. 479 (1894),
3 Reg v. Sumble Raghu 1 Bom, t Vide Manu Bock 111, 2-54.

347 (1876). * Vide Manu 111, p. 31,



practice of buying a wife by money or by service rendered
to the future father-in-law still exists among the Kukis of
Cachar, the Lapchas of Darjeeling ;* among the Santals®
and other non-Aryans.* :

The origin of the enstom of paying to the father somo
value, either by money or by service vendered, for the hand
of his daughter may be traced to the natural justice of
making good to the father for the loss of services of his
daughter. For, we eannot forget that in the early days
of our society, every member of a family, whether a man
or a woman, a boy or a girl, was of immense service and
value to the family.®

The system of taking pon, palu or hoonda seems to
have been based on the quid proguwid principle Tt is a
sort of pecuniary consideration made to the bride's father
to have his consent to the marriage of his daughter with
the bridegroom, Many a marriage contract has been
made on the basis of such money consideration and any
breach - of terms bas often been fruitful souree of litigation
betsveen the contracting parties. There is a body of deci-
sions bearing upon the subject. As we are concerned to
ascertain under what circumstances such pon or pecuniary
consideration will offend public poliey or morality and when
not, we cannot but examine all of them. But our task
has been simplified by a recent decision of the Caleutta
High Court where one of the learned Judges, after very
carefully considering and reviewing all these authorities,
has deduced the following rules® :—

(1) An agreement to remunerate or reward a third
person in consideration of negotiating a marriage is con-
trary to public pohc,y and cannot be enfmcul 5

1 (1) 8. A. B, Vol 11 p, 386. ¥ Vide Spencer's Soeiology p, 655 ;
B AR Yol Xopebl. Mayne’s, Farly History of Institu-
18 A0 B Yol, XIV, p. . 815, - tions p. 824 .

316, § Baksi Das v. Nadu Das 1

Y EOA B Valo 1S ploa320 and 0 €L 3, 261 p. 266 £1905),
328, " Vaithyanathem v, Ganzarazy
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(%) An arrreement to pay money to the parents or
guardian of a bride or bndeo-room, in consideration of
ihen: consenting to the hetrothal, is not necessarily immoral

v opposed to public policy. Where the parents of the
l)rule are not seekmo' her welfare, but give her to a husband
otherwise mehmble, in consideration of a benefit secured to
themselves, the agreement by which such benefit is secured
is opposed to public policy, and ought not to be enforced.!

(3)  Where an agreement to pay money to the patents
or guardian of a bride or bridegroom, in consideration of
their consenting to the betrothal, is under the eircumstances
of the case nelther immoral nor opposed. to public policy,
it will ‘be enforced, and damages also wﬂl be awarded for
breach of it !

(1) A ‘suit will lic to recover the value of m‘namentc.-
ov presents given to an intended bride or bridegroom in
the event of the marriage contract being broken®

(5) Although a Court may not enf orce an agreement
to pay money to the parents or guardian of anintended
bride or bridegroom on the ground that the agreement
is opposed to the publie policy, yet & suit is maintainable
for the recovery of any sum a,ctual]y paid, pursuant to the

agreement, if the contract is broken and the marriage
does not take place.* i

17 Mad, 9 (1898); Pitamber Ratansi,
v. Jagjiban | Hausraj 13 Bom. 131
note (1884); Dulari v. Vallabdas
Pragji 13 Bom, 126 (1888).

U Visvanathan v, Saminathan
18 Mad, 83 (1889); Baldeo Sahai
Y. Jumna  Kumoar 23 Al 495
(Y01) ; Dholidas  Izhwar v. Hul-
chand Chaggan 22 Bom, 658 (1897),
Bee also Banerjee on Marviage and
Stridhur p. 78 ; Norton's Leading
cases on Hindw Law, Vol, 1. p.' 5;
Steele on Hindw castes p. 129,

£ Umed Kika v, Nogindas Nearo

tamdas T Bom, H. ¢, R, OCJ 122
(1870); Mulji Thachersey v, Gomti
11 Bor, 412 (1887); Lallun. Monee
Dassee v. Nobin  Molun Singh 25
W. R. 32 (1875).

Y Uned Kike v, Nogindas Naren
tamdas 7 Bowm, 1, CROC I, 122
(1870 Bambhat v, Timmayya 16

Bom, 673 (1892),

Y Juggessur Chakerbativ, me/:-
cowrie Chakerbati 14 Wa R. 154
(1870) : 8. 0.5 B, 1.R. 895 ; R
ehand Sen v, Addaito Sen'10 Gal.
1054 (1884,
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(6) If one of the contracting parties alleges that the
~agreement is opposed to public poliey, it is for him to set
out and prove those special cireumstances whieh will
invalidate the contract.!

In Bowtbay palu is regarded as a kind of rudimentary
marviage settlement. Tt is a present of money to the bride
herself. Hence the giving of palu is not considered as
contrary to public policy.® 1In the Punjab the purchasge of
a bride where she is not regarded as a slave, and the practice
of making payments to the pavents on marriage, have been
established by usage of the community, and are not malum
in se¢ ; and although according to the law of the land a suit
between the bridegroom and the father of the bride would

~not lie, there is nothing to prevent a third party from
Yecovering in a law suit money advanced by him to the
bridegroom for the purpose.®

Where a public officer enters into a contract which is
unenforceable as heing opposed to public poliey, persons
deriving title through him are in no better position than
himself. 8o where a public officer makes a Genami purchase
of some land which he is prohibited to do, his representa-
tives will be debarred from claiming the benefit of such
purchase.* A contract entered into by Hindus living in
Assam by which it was agreed that upon happening of a
certain event, a marriage was to become null and void, was
held as contrary to public poliey.®

An assignment by the wrallers or managers of a pagoda
of the mrima rights or vight of management thereof is
beyond the legal competence of the wrallers both under
the common law of India and the usage of the foundation,
The assignment being of a trusteeship for the pecuniary

Y Visvanatlhan v, Saminathan 13 1867,

Mad, 83 (1889), 4 Sheo Nurain v, Mata Prasad
} Jaikisundas Gopaldas v.Har- 27 AlL 73 (1904),

kissundas Hullochandas 2 Bom, 9 S Sitaram v, Musst. - Aheevee

(ISTG)‘ Heeralbnee 11 B, L, B. 129 (1873)

& Shak Gool v, Ihram 88 P, 1.
71
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advantage of the {rustee: could not ‘e validated by any
Sinmilarly the sale of a religious office to
2 person not in the line of heirs, though otherwise . qnallﬁed
for the perfo1manw of the duties of the office, is illegal.®
So also a transfer of the office of pujare, which i hereditary
in the family, by one undivided brother to another cannot
beheld to Le valid.® A priestly office with emolument
attached to it is inalienable and would be contrary to
public policy to allow offices like this to be transferred
either by private sale or by sale in execution of a decree*
The right of an archaka (priest) to perform the duties
of his office and to receive emoluments attached to the
performance of those duties being intimately ' conneeted
with and essential to the religicus worship 1§ Dot legally

the subject of sale.’

In the case of Mon Mo)ézm Jomadai alms Mo/nm Bebz
v. Rai Basanta Kumar Singha® the question was whether a
Hindu wife can rofuse to go and live with het
husband at his own house, relying upon certain agreement
made before marriages between their parents, whereby the
husband bound himself to live permanently .and
unconditionally at his mother-in-law’s house and not to
take his wife either to his own house or elsewhere from her
mother’s house. The wife set up a further defence that it
was against the custom of the family for the daughter . of
the Ra]a,h to go and live in the house of hLer husband.
But the custom was not established. Their Lordships
decided the question on the basis of the Hindu law and

* Ruja Virmah Valie v. Ravi

Vurmal Mutha 4 1. A 76 (1876) 1
8¢, 1 Mad, 235:¢

\ Kuppa Gurukal v, Dove Sanni
Guiukal 6 Mad, 76 (1882).

3 Narvayana v, Ranga 15 Mad,
183 (1891). See also No. 106 P. R,
1892,

¢ Srimats Mallika Dasiv.Batan-
mani Chuekarvati 1 0. 'W. N, 493

(18%)

Y Narasimne. Uzm‘ha Achmg/tz
“Anawthe  Bhatta 4 Mad. 391
(]881). See also Vencatarayar v.
SrinivasaAyyarnagar T Mad H.0 R,
32 (1872) ;5 Rajah of Chervakel .
Mootha Reajah 7 Mad, H, C. R.
210, (1873)

%5 G W, N, 673 (1901).
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usage and after very carefully considering the vavious texts
on the legal aspects of a Hindu marmiage on the conjugal
relation and duties of the married partiesand on the marital
rights of a Hindu husband, held that such agreement was
unquestionably opposed to public policy as it permanently
controls the rights of the husband as conferred upon him by
the Hindu law, as soon as the marriage is effected.”

Daneing girls in the Deccan form a distinet caste and
are numerous. It is well known that these women practise
prostitution within certain local limits and earn their
livelihood thereby. It may not be the sole means of their
livelihood. For they are also professional dancers and
singers, and this profession of dancing and singing is quite
an honest means of living. And much property is often
acquired in this way by these dancing women. But inas-
much as they also live by prostitution, it cannot be denied
that a portion, at least, of their gains is derived from
immoral sonrces. Therefore, the question is whether a claim
by a prostitute adoptive mother for recovery of certain
jewels and other articles belonging to her prostitute adopt-
ed daughter and grand-daughter on the ground that they
are part of the gains of science is bad by reason of
publie policy or immorality. It has been held that as pros-
titution is strietly in accordance with the Hindu law and
custom and ‘as, though not numerous, but, uniform prece
dents have recognized rights of property between the pros-
titute and her offspring, the question must be decided by
the Hindu law.! « :

Dedieation of a minor girl under the age of 16 years
to the service of a Hindu temple, by the performance of
the she/* ceremony where it was shown that it was

v Chalahonda Alasant v. Chala-  mony in the Bbavin caste, where-
honda Ratnachalan 2 Mad H.GR, by the girl becomes devoted for
56 p. 75 (1864) : life to” the temple in ' which the
% The shej coremony 15 deseribed  ceremony i8  performed. This cus-
tobe “a Kind of marriage cére~ {tom ig confined  to. the Malwan

Dancing
girla,

Dedicating
minor girvls,

I
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almost invariably the case that the girls so dedicated led a
life of prostitution, was a disposing of such minor, know-
ing it to be likely that she would be used for the purpose
of prostitution within the meaning of section 372 of the
Indian Penal Code.! ; L
Certain deva dasis or dancing givls attached to a
temple claimed for themselves the exclusive rights to
introduce dancing girls into the temple, and took exeeption
to the authority of the diarmakarta of the temple to
dedicate girls to the services of the temple without the
consent of the existing body of dancing girls attached
to the pagoda. It was claimed oun their behalf that
they were a necessary part of the religious ceremonies.
The Court in dismissing the appeal observed thus:—
“What the plaintiffs seek is that they should be
declared to have by custom a veto upon the introduction
of any mnew deva dasi, In other words, they claim to
have acquired by custom a monopoly in their profession
of deva dasi. We cannot shut our eyes to what is the
main purpose of this profession as it is perfectly notorious
that it is prostitution and the gains from that source. 1f
the religious services, which the deva dasis have to attend,
or in which they are required to join, be anything more
than a miere veil to cover the real and substantial occupa-
tion of their lives, it is still impossible to regard their
religious servides as disconnected from the other inevitable

Taluka, and Sawantwari and Goa,
territories. © It is thus described
by one of the eye-witnesscs :—'A
klangera, or kuite is’ put on the
ground before the idol, and the
girl who is to undergo the cere-
mony puts a garland on the knife ;
her mother then puts rice on the
eivl's forehead, and the officiating
priest then weds the girl to the
knife, just as if he were to unite
her to a boy inimarriage, by recit-

ing the mantras, while a curtain
i3 held between the girl and the
knife,’ The girl thus becomes au
Bhavin, and dedicated to the service
of the temple, and cannot marry
again, and subgists  generally
by prostitution after  aftaining
maturvity "—Jaile Bhacin 6 Bom,
H.CLR. 60,

Vdailt Bhavin, 6 Bom, H.C,R.
(0. 0.)60(1869). Re Padmavati,
5 Bom, HC.R, 415 (1870).
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pursuit of their profession as deva dasis’’ Then their
Lordships further observed that even assuming that the
evidence in the case had established the custom and that the
custom in some vespects fulfils the requisites of a valid
custom, still it is clear that if the Court made the declara-
tion as prayed for, it would be recognizing ‘“an immoral
custom—-a custom, that is, for an association of women fo
enjoy a monopoly of the gains of prostitution, a right,
which on the score of morality alone, no Court could
countenance.”! _

- This case was distinguished in another case reported in
the same volume of the Madras Law Reports.” There the
suit was brought by a dancing girl to establish her right
to the mirasi of dancing girls in a certain pagoda and
to be put in possession of the said mirasi with the houours
and perquisites attached thereto as set forth in schedules

~ to the plaint annexed. The District Munsiff, finding that
the claim bad been established, decreed for plaintiff ; but on
appeal by the 1st defendant, the District Judge dismissed
the suit on the authority of the decision in the case of
Chiuna Ummayi. On second appeal the Madras High Court
held that this case was distinguishable from the case of
Clinna Ummayi- “in that there was no allegation in that
case of any endowment attached to the office. Here it would
seem from the plaint schedule various honours, and more or
less valuable sources of income are alleged to be appurtenant
to the hereditary office. We think the question of the
existence of such an hereditary office with endowments
or emoluments attached to it ought to be inquired into,
as that would materially affect the question of whether
plaintiff has sustained injury by the interference of the
defendant.” So the decree was reversed and the case was
remanded for investigation on this point.*

L Chinnee Umpiayi v, Tegargi * Tor further cases see under
Chetti, 1 Mad. 168 (1876). Hindu Customs : Adoption and In-
3 Kamalam v, Sadagopa Sami,  heritance, Swupra,
1 Mad. 356 (1878).
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A custom may be said to be unveasonable when it is
deered  unfair and unrighteous” by right-minded men.
Congequently whenever a custom geemed to have been un-
reasonable, the Court refused to recognize it. Thus, when a
right to fish in certain 4%¢/s was based on a custom .
according to which, as alleged, “all the inhabitants of the
Ziemindari had the right of fishing,” in them it was held
that such a custom was wnreasonable and as such could
not be treated as valid,! Similavly a custom which enables
a man, after having granted a lease, by simply resorting
to a dodge, to deprive the lessee of the entire henefit of his
lease, should not be recognized. In the case of C. R.
De Sowea v. Pestange Dhanyibhai® a Mahomedan leased to
the defendant a house at Zanzibar to be held by the
latter as long as he pleased at a fixed anoual rent, In the
lease the lessor expressly agreed never to remove the lessee.
The plaintiff, subsequently, with full knowledge of such
lease, purchased the same house from the defendant's
lessor, and, as such purchaser, sued to eject the defendant
It was alleged that dccording to the Mahomedan law and
custom of Zanzibar, the defendant’s tenancy determined
upon the sale by the landlord. Assuming that the alleged
custom existed, should 1t be recognized as valid ? = Their
Lordships were of opinion that it should not be, and
observed : “Tt seems to ms most unreasonable, as
enabling a man, after having granted a lease, at his
mere pleasure, by simply resorting to a dodge, to
deprive the lessee of the entire benefit of his lease, and
that, not only in the absence of any sueh power reserved,
but in the face of an express stipulation not to remove the
tenant, and irvespective of the stipulated duration of the
Tease, and also without the least compensation to the
lessee. A custom so unreasonable, even if proved, cannot
be regarded as having the force of law.”

b i oo RS A AR i s g e i sl e L e S| e e e S

v Luchmeeput Singl v. Sudavtla O, L. B, 882,
Nushyo, 9 Cal, 698 (1882) : 8.0, 12 ' 8 Bom. 408 (1884).
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A commercial custom among buyers and sellers of
cotton at Kumpta in Bombay was alleged in a case'
to the effect that a broker acting for a distant princi-
pal is allowed to deviate from his instructions if = the
state of the market -appear fo ‘render it desirable.
Ividence was given to the effect that a broker, - under
such circumstances, may use his discretion, unless the
principal expressly tells him that he will not be bound by
any contract which 1s not in accordance with his instruc-
tions; and that even in that case the principal is bound by
the contract, though he may recovei damages from the
agent, Their Lordship said: “ Even if such evidence were
sufficient to establish the existence of a custom, it would
be impossible to hold such a custom 'to be a reasonable
custom, since it would deprive a principal of all security
and leave him at the mercy of his agent.”

Contracts, the stipulations of which ave dond fide and
not immoral or contrary to public policy, the Courts are
bound to give effect to, although the conditions to be
cariied out appear tO be Ixalsh and stringent.?

A landlord, letting a house to a. prostitute for the
purpose of her calling, cannot recover rent for the same.
The principle which governs the English cases are appli-
cable to this country.® ‘ ;

A cess leviable in accordance with village eustom which
is not recorded under the general or special sanction
of the local Government cannot under section 66 of
Act XIX of 1873 be enforced in a ecivil court* A
demand on rargat of an undefined cess under the name of
russoon  kuzza ov Kazee's fees in  addition to rent held

Vidrigpa Nayalk v Navsi: o Sel. cases) 270 (1861).
Keshanji & Co., 8 Bom, H, C, R. * Gowrcenath Mookerjee v,
(A, C. Jo 19 (1871). See also  Modhoomonce Peshalkar, 18 W, R,
Treland v. Livingston, 5 O.I. R, 446 (1872).
516, S Lale v. Hera Singh, 2 All, 49
* Chowbey = Huyrbuns —Lall v, - (1878).
Ghusay, 12 8. Di Decis N W. P,

Commercial
custom,

Landlord and
prostitute
tenant,

Illegal cess,
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illegal, though tenant admitted previous payment and did
not object to paying it in future. The Courts cannot give
an award on a claim in itself illegal.' :
A contract by which a tenant as between himself and
his landlord undertakes to pay the whole road cess is not
illegal. Road cess is not an abwalb within the meaning of
section 74 of the Bengal Tenancy Act.” Section 74 of the
Bengal Tenancy Act made all impositions, upon all classes
of tenants, including a permanent tenure holder, in excess
of the specified rent, illegal.  Under section 2 ecl. (4) of
the Bengal Tenancy Aet the landlord cannot now recover
the adwabs which he could not recover under the old law.*
Among Mahomedan Kanchans practices relating to
their holding and inheritance of property having an im-
moval tendency were not recognizable as customs. To
recognize practices tending to promote  prostitution,
which the Mahomedan law reprobates and prohibits
absolutely, would be contrary to the policy of that law.
We have already refexrved to the Kanchans while dealing
with Mahomedan customs.* Speaking of them the Privy
Jouncil observed —“ It appears that each family or
community live a caenobilical, quasi-corporate, life in what
the learned Judges call the family brothels, All the
members, inclading males, are entitled to food and
raiment from the business, the males living a life
of idleness at the expense of the females. There
is no such thing as separate or individual succession
apon death.  All the members succeed jointly. No
division or partition is allowed, for that would break
up the establishments, and the witnesses say that the
lamp should be kept burning in the house. A member of
a family brothel who leaves it does so with only her

v Luckhoe  Debbea  Chowdrain tah, 3 C. L J. 337 (1906).

v. Sheik Ahta, 8 8. D. Decis, 552 2 dparne  Charan Ghose  v.
(1852) ; see also  Kaleepershad = Kavam = Aliy 4 C L. J, 527
Dey, 4 Sevestre 255 (1856). (1906).

* Ashutosh Dhur y. Amir Mol- ¢ Vide supra p 404,
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clothes on her back and nothing more. The body is re-
cruited by adoption, A girlis brought in as the adopled
daunghter of a female member of the institution, and the
girl thus adopted 18 regarded as having ceased to belong to
her own family.”!

As to these customs bemg prevalent among the Kan-
chans there seems fo be no doubt. But since they aim at
the continuance of prostitution asa family-business, they
have a distinctly immoral tendency and should not be
enforced in Courts of justice. The Privy Council observed ;
“1t seems to their Lordships impossible to say that such
customs as are proved in this case to exist among the
Kanchans are not contrary to the policy of the great
religious community to which the conrts have found that
all the parties belong.””

Where property left by a female kanchani, deceased,
was claimed by her legitimate kindved, it was held that
an ‘adoption’ so called in conformity with the customs,
of ' the tribe, had not operated to separate her from the
family in which she was born. The mode in which her
property had been acquired was not the subject of the
present question, which was only concerned with the right
of personal suceession to it; and that property was held
to be distributable according to the rules of the Mahome-
dan law governing inheritance.® The Mahomedan law
does not recognize a right of inheritance to property left
by a procuress in favour of her slave girls.*

Y @lhasiti v, Umrao Jun, 21 Cal. 149 (e, ¢.) (1898),

149 p. 154 (p. 0.) [1893] ¢ Bumwoo v, Ghoolshan, 2
* 1bid 156. 8, D) Decis  (N.W. Py 508
* Ghasitiv. Unrao Jan, 21 Cal, - [1857).
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CHAPTER XVII.
MISCEI LANY,

Under this head we propose to note some eustoms
which could not very well be included in the foregoing.

Timbers claimed by a land-owner as having been
washed on to his estate by a river is not uneclaimed pro-
perty within the meaning of section 25 and the following
gections of Act V. of 1861. It is not necessary for the
plaintiff to produce documentary evidence in support of the
nght or some decree or decision of competent authority
establishing the custom. Lords of Manors are allowed
to establish rights to wrecks, &e., by long econtinued and
adverse assertion of and enjoyment under such claim.'
According to the ecustomary usage in the North
Konkun all drift timber recovered before it reached the
Khambolee bunder was to be given up to the owner on
payment by him of the expense of securing it and the
tiacee or a third, as Government duty, and all timber
floating to the sea became the property of the Government.?

A zemindar claimed the value of balf the produce of
two fruit trees, standing on the cultivated land held by a
ratyat on the ground of the custom of the distriet, A
Full Bench decided that where the right claimed to be
enforced is not recorded, it is not one which can be
maintained with reference to the general custom, but
must be proved to have been exercised against the
person who disputes it within the period of limitation.®
In another case the zemindars claimed a declaration of
their ancient right as against all the tenants of a certain

' Chutter Lall Singh v. The  (1823),
Government 9 W. R. 97 (1868). 2 Phalloo Kooaree v. Musst.
* Khanoo Raoot Kulerkeer v. Daman Bandar Begum T S.1DA,
Dhunbajee Kan 2 Bore, 301 p, 306 (N, W. P)) Part 11, 671 [1864].
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village to appropriate all trees of a spontaneous growth,
the fruits of other trees planted by the tenants; also to
receive as manorial tribute a certain number of ploughs
annually and a certain offering of poppy seed and other
farm-produce on the occasion of the marriage of persons
of the lower caste of tenants, with a further right to levy
‘a certain proportion of the sugarcane manufactories and
fields in the village. The Court held that where a custom
regarding several cesses was alleged, the existence of the
custom regarding each cess should be tried as a separate
issue; that pavol evidence as to the existence of such
castoms should be tested by ascertaining the grounds of
the witness’ opinion.' Where the zemindars of a village
sued an occupaney tenant for a declaration of their right to
maintain a custom which was thus recorded in the Wajib-
ul-urz : “ when necessary one or two bighas out of the
tenants’ lands are taken with their consent ( da khushi) for
sowing indigo ;" a I'ull Bench of the Allahabud High Court
held that the word ¢ Ahushi’ indicated that the land was
only to be taken with the occupancy tenant's consent.”

The right of the public to fish in the sea, whether it
and its subjacent soil be or be not vested in the Crown, is
common and is not the subject of property. That right
may, in certain portions of the sea, be regulated by local
custom.,®

An easement is a vight existing in a particular indivi-
dual in respect of his land, whilst custom is a usage attached
to a locality. Though a customary right belongs to no
individual in particular, yet it is capable of being enjoyed
by all those who for the time being own land in the
locality to which the right . attaches. The distinetion
between custom and easement is explained in Mounsey v,
Lsmay,* and the rule of law is that if a custom is shown to

Y Lackman Rai v, Akbar Khan ! Baban = Maywoha v. = Nagu
1 All, 440 (1877), Shravucha 2 Bom, 19. (1876),

3 Sheobaran v. Bhaire Prasad 4 3 H. and €. 486 (1865).
7 All, 880 (1, B.) [1883].
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exist under which individuals of a clags may obtain inde-
pendent rights in respect of their land which would be
easements if acquived by grant or preseription, those rights
arve nevertheless easements, though acquired by reason of
the custom.' A ‘custom is the source of easement and an
easement is a distinet right in itself. It ripens into a
right by uninterrupted user.® A customary easement must
be reasonable and certain® but an easement which 18 not a
customary right need not be reasonable*

The custom of dhardhoora applies to lands thrown up
or formed by fluvial action either in one year or in the
course of a namber of years.. Whether it is equally
applicable to chukee formations or tracts of land severed
by a sudden change in the course of a river and yet
preserving their identity of site and surface after the
severance must be determined by proof of the extent of
the custom.® '

In India where the purdae system prevails both among
Hindus and Mabomedans, the custom of privacy is quite
reasonable and the Conrts of law should not hesitate to
give recoguition to it if properly and satisfactorily
established,  This question was exhaustively threshed
out by the Allababad High Court in Gokhal Prasad v.
Radkob The Chief Justice, Sir John Edge, considered
various cases beating upon the subject and decided by
different High Courts. The summary of conclusion
which his Tordship arrived at was as follows :—The

YOrr v, Raman Chetti 18
Mad, 320 p. 325 (1895),

2 Anaji Dattushet v, Moru-
shet Bapushet 2 Bow. H, C. R.854
(1865); Mohen Lall Jechand v,
Amratlal Bechardas 3 Bom, 174
(1878); Kaln Khabiv v. Jan Meal
29 Cal. 100 p. 108 (1902),

3 Kuar  Sen v, Mawmmaw 17
All, 87 (1898); Orr v. Raman
Chetti 18 Mad. 320 (1895).

C Budhe Mandal . Maliat
Mandal 30 Cal, 1077 (1903).

5 Musst, Ranee Katiyanee v,
Sheikh  Mahomed  Shurf-ood-deen
3 N.W.P. (Ag.) 189 (1868). See
also  Naseor-ud-deen Ahmed .
Musst. Oomedee ibid 1 (1868). Sib¢
Al v, Munir-ud-deen 6 All, 479
(1884),

¢ 10 AlL 358 (1588.).
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decisions of the Calcutta High Court' are conflicting ;
but an inference may be drawn from some of those
decisions “that where a custom of privacy has been clearly
proved, any substantial interference with it would be an
actionable wrong, provided of course that such interference
was not by the consent or acquiescence of the party
complaining.” The Madras High Court in Komathe
‘v. Gurunada Pillai® held, on the basis of English law.
that invasion of privacy is not an actionable wrong,
The High Court at Bombay has clearly recognized and
given effect to the custom in Gujarat by which a right
of privacy is enjoyed where the custom prevails.®
In another case* it expressed its unwillingness to
extend the custom prevailing in Gujarat to Dharwar as
the evidence in support of the alleged custom was too
vague. But it would seem that if by evidence of most
satisfactory nature such custom is proved to exist elsewhere

than Grajarat the Court would recognize it. The Bombay

Court refused to follow the decision of the Madras High
Court mentioned above, “in a matter of this kind which
is governed by the usage of the district which has
been frequently declared. The usage is not altogether
singular, as a similar custom is recognized by the law of
France.’® The Chief Court of the Punjab has acknow-
ledged that a custom of privacy can exist and can be
enforced.

U Vide Sreenath Dutt v, Nund  govan v, Lrikdm  Narsi b5 Bom,

Kishore Bose 5 W, R, 208 (1866);
Mahomed Abdur Bahim v. Birju
Suhw 5 B. Lo B, 676: 9. ¢. 14 W, R.
103 (1870). Sheikl Golam Alev.
Kazi Makomed Zohwr dlum 6 B. 1L,
R. App. 76 (1871) ; Kalee Pershad
Shaha v, Ram Pershad Shala 18

TW. R, 14 (1872) ; Gibben v. Abdur

Raliman 3 B, T, R, ACJ,: 411
(1869).
%3 Mad, I, C. B. 141 (1866).

¥ Yide Manishanar Hur-

LG R, (ACJ) 42 (1867); Kuvaiji
Lrewchand . Bai. Jever 6 Bom.
HOCR (A CJ) 143 (1869); Keshar
Harakha v. Guapat Hirachand
8 Bomo H.-C0 Be CACHIG) 87
(1871).

* Shatnivas Udpivav v. The Dis-
trict  Magistrate of Dharwar 9
Bom: « HoQL-REICAO. d) 206
(1872). :

b Kamathi ve Gurunada 3 Mad,
.00 R4,
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Then as regavds the Allahabad High Court his Lord-
ship examined every case on the point from the time of
the Sudder Dewany Adawlut up to 1886 and was “of
opinion that such a right of privacy exists, and has existed
in these Provinces, apparently by usage, or, to use another
word, by custom, and that substantial intexrference with
such a right of privacy where it exists, if the interference
be without the consent of the owner of the dominant
tenement, affords such owner a good cause of action.,”
This decision was followed in a subsequent case and it
was leld there that the customary right of privacy which
prevails, in various parts of the North-Western Provinces
is a right which attaches to property and is not dependent
on the religion of the owner thereof.

The Madms High Court in Seyyad Adzuf v. Ameernbibe®
followed their own ruling as laid down in Komat/he v. Guru-
nada Pillai* and declined to follow the Allahabad rulings.

The High Court at Caleutta bhad occasion to advert
to this point in a recent case. There their Lordships
pointed out that there was a great difference between the
law on the subject of privacy, as prevailing in the North-
Western Provinces and as prevailing in Bengal. “Accord-
ing to the rulings of this Court, there is in Bengal no
inherent right to privacy and it has been laid down in
several cases that such a right can arise in this Province,
if it can arise at all, only by express local usage, by grant,
or by special permission.”®

Certain idols were founded and for many years their
worship was maintained by the various families descended
frorg the original founders, each of these families in rota-
tion being entitled to the custody of the idols and to a
pata or turn of worship. It was asserted that by the
custom of ﬂ1e famlly the idol e(mld not be removed from

: T:fh 10 All. 358 p 387. ‘3 Mad H ¢ R 141,
P Abdul Rahman v, D, Emile, 8 Bee Sree Narwin Chowdhry .
16 All, 69 (1893). Jadoo Nath Chowdhry b ¢. W. N,

¥ 18 Mad. 163 (1894), 147 p. 149 (1900),
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Caleutta, but must be kept in the house in Calcutta of the
person who for the time had the pala. So when a member
of the family, on his pale commencing, proposed to re-
move the idols out of Calentta, other members brought a
suit for declaration of the above family custom. They
offered in evidence a deed containing a recital of the custom
alleged and a covenant to do nothing contrary to it. Tt,
however, appeared that the defendant was not a party to
the deed which was executed by “a considerable majority
of the family.” Thereupon, the court held that though the
deed was admissible as evidence, the custom as against the
defendant must be proved aliwnde.! 1In Ramanathan Ohetts
V. Murn Gappe Chetti® it was held that unbroken usage
for a period of nineteen years is conclusive evidence of a
family arrangement as to palas or turns of worship:ito
which the Court was bound to give effect.
The immemorial custom of the village Kanari Rajapuram
in Negapatam, was that on the expiration of every nine
years the village lands should be redistributed among the co-
owners. The Court held that this custom is perfectly good.?
- In a deed of gift of the nature known as #hairat
bishanprit, made to a Brabman by the proprietor of a Chota
Nagpore Raj, it was provided that the grantee and his
al-anlad were to possess and enjoy the property, but the
deed contained no words importing a right of alienation.
It was held that, although the words a/-anlad etymologically
include female as well as male descendants, yet according
to a custom proved to have prevailed at the time of the grant
and subsequently in that part of the country, the words
must be interpreted to mean lineal male descendants only,*

PRSRS

X Haronath Mullick and others = also Venkatasami Nayakhan v,
v, Nittanund Mulliok 10 B.L R, Subba Rew 2 Mad, H, ¢ R. 1
(0.8,) 263 (1873), (1864).

% 10 C.W.N. 825 (r.0.) [1906]. t Perkash  Lal v, Rameshwar

¥ Anandayyan v, Devarajayyan
2 Mad, H.C.R. 17  (1864). See

also Ibid p. 5, note (a), See

Nath Singh 31 Cal, 561 (1904).
See also 6. 5 D, Sel, Rep, 183 (1836)
which was followed,
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g?:rt;?ll? of Aceording to the custom of French India, the Wld()w
India: change Of a divided Hmdu, who has no male decendanfﬁ, takes all
of domicile.  hig property absolutely as if it were stridhanam, By her
migrating to British territory and chunmg a  British
Indian domicile, the character of her estate is not changed.
If she does not adopt the system of law prevalent among
Hindus in British India, the cnstomary liw of French
India will adhere to her, and the property inberited by her
from her hushand will be subject to the same customary law.'
We shall conelude this chapter by moting now two
customs which are only of historical intevest, indicative of
the state of the country and community at the tlme when
they prevailed.
Pugla and The tracing of the pm;lu 1.2, the ‘trace’ or f@qtsteps,
Tegute. was a very useful measuare in the days when the organiza-
tion of Police to protect property of the subjects from the
inroads of robbers and thieves was unknown. In a case,
commonly known as the puggee oase, the headman of a
village claimed from the headman of a neighbonring village
remuneration in consequence of thieves flying from the latter
village into which the thieves were traced by the former.
. His claim was hased on the custom of the country which was
as followe :—When any robbery takes place and the robbers
escape, the man who is robbed is at once to give information
to the village puagee 7. e., the tracer of footsteps, The
puggee traces the footsteps of the robbers in his village and
traces them up to the boundary of another village. He then
makes over the ‘trace’ to the headman of the latter. This
headman is not regarded to have discharged his duty until
he had traced the footsteps into another village. 1f no
footsteps ave traced within his vallage after certain distance
he is liable to make good the Joss sustained in the theft, for
allowing thieves to escape through his village and not being
able to catch them. :

Y Milathi Anni v, Subbaraya ¥ Bee Ham Singh Guj Singh v.
Mudaliar 24 Mad. 3650  Ubhe Singh Guj Singh 2 Borr, 388
(1901). (1822),
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Toda garas kug was orviginally a toll or tax levied upon
the village communities. Asdistinguished from the legally
acquived and regularly descended garas, usually called wanta,
it was in fact a sum paid to a powerful neighbour or
turbulent inhabitant of the village asthe price of forbear-
ance, proteetion, or asgistance. It was neither more nor
less than a species of blackmail exacted by freebocters from
the villagers. Regarding this /4uq a district Judge said :
“ These yearly payments were at fivst collected by the
garasias divect from villages, and when necessary by force;
after the commencement of British rule it beeame eus-
tomary for them to obtain permission of some Government
officer, and to give security that no violence should be
resorted to befure proceeding to levy the Zug; and, lastly,
they consented to forego their privilege of making the collec-
tions themselves, and receive the amount from the Treasury,
and ever since 1811 they have received the payments from
the Government Trveaswry.” In Umedsangyi v. The Collector
of Sural, which was a suit to establish right against the
Collector of Surat to receive annually and for ever a foda
garas kg from a certain village, payable from the Govern-
ment Treasury, the Court held that, whatever might be the
right of the Government as to the eollection toda garas
from villagers, where it did collect foda garas it was bound
to pay over the amount so collected to the original garasia
or his representatives if the Aug is a perpetnal one,!

! 7 Bom, H.C\R, A,C.J.'60 (1870).
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CHAPTER XVIIL
PROOF OF CUSTOMS.

'~ As enstoms, when pleaded, ave mostly at varianee with
the gencral Jaw, Windu or Mahomedan, they should
be strietly proved;' for, the general pl‘ec;tlm[)tidll is
that lasw prevails and the allegation of custom is agmnst
such general presumption. Hence, whoever sets up any
custom has to discharge the onus of proving it, with all
its requisites, to the satisfaction of the Court in a most
elear and nnambignous manner  The Privy Counctl has
in namerons instances laid down that inasmuch as “the
legal title to recognition ' of a special custom depends on
its anfiquity, certainty and uniformity, the Courts must
be assured of these conditions by means of ¢ clear and
unambiguous evidence.” In cases of the aboviginal tribes,
however, there is no general presumption that they are
governed by the prevailing law. Consequently if they
want to support their right to do anything, e g., to adopt
a son, they must prove that by eustom they have such a
right.,? As a enstom to have the foree of law must be
shown to have existed from time immemorial, it cannot be
establisled by a few instances or by instances of recent
date,*

-

" Lhurpurshad v, Sheo  Dayal ¥ Sce  Funindva  Dev  Riiket
3 LA 285 5 Bewi Madhub Banerjee - v, Rajeswar 11 Cal 463 Bhugran-

v dai Krishne Mukervjee T BLR. | das Tujmal v. Rajmal aling Ilira-

152 lal Luckimandas, 10 Bom. H.C R,
3 Rama Laeleshomi’ - Amal = v, . 241,

Sivanantha Peruveul  Sethwrayoer, Y Kakarte v, Venkate Papay-

14 Moore’s IeA. 570 ; - Jhorpwrshad. | wa 29 Mad, 24 (1903); see also
v. Sheo Deyal 3 1.4, 285, Seealso  Chinnamal v, aradaraiula, 15
Chinnamat v, Varadarajula, 16 Mad, 307 (1892°,

Mad. 807.
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Tn pnoof of enstmn limiting or varying well-known
rales of law, the kind of evidence that ought to be regard=
el as conclusive is the covidence showing that the right
claimed by custom was more or less contested, and the

contest abandoned by some one who, if the custom had nof

existed, would have been entitled ; or showing that gener-
ally in the district the custom was followod to the exelu-
sion of persons who, if it had not been for the custom,
would presumably have enforced their right under the
general law.  Bvidence which is as consistent with there
being a custom ag with there being no custom at all is
not evidence of a custom modifying or varying the general
Jaw.! j a

The evidence should be such as to prove the uniformity
and continuity of the usage, and the conviction of those
following it, that they were acting in accordance with law
and this conviction must be mfcuul from the evidence.?
It must show that the alleged custom has the characteristic
of a genuine custom wiz, that it is consciously accepted
as. havmrr the force of law, and is not a mere practice

mote or ]ess common,® The most cogent evidence of custom
is not that which is afforded by the expression of opinion

as to ‘the existence but by enumeration of instances in
which the alleged custom has been acted upon, and by
the proof afforded by judicial or revenue vecords or private
accounts and veceipts that the custom has been enforced.*
The acts required for the establishment of customary law
ought to be plural, uniform and constant. They may be
judicial decisions, but these are not indispensable for its
establishment.®* A general custom is not proved by the

statements of two individuals or by giving evidence of

Y Ramandnd v. Surgieni 16 All 3 Mirvabiviv. Vollayanmea 8 Mad,
221 (1894). See also Vurma Valie 464 (1885).
v, Ravi Burma Kunby Kutty, 4 V Laclman Rai v, Albar Khan
T.A. 7613 1 Mad, 235. 1 All, 440 (1887).

2 Gopalayyan v. Raghupatiayyan 5 Tarvachand v. Rud Ram 8 Mad,
7 Mad, H.C,E 250, IL.C.R. 50 (1866).

Kind of

evidence.
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two instances when the alleged custom was obgerved.'
Evidence of acts, acquiescencein those acts, their publicity,
decision of courts, or even of punchayets upholding such
acts, the statements of experienced and competent persons,
of their belief that such acts were legal and valid will be
admissible ; but although‘admissible the evidence of this
latter kind will be of little weight if unsupported by actual
examples of the usage asserted.® It is not necessary to
give documentary evidence in proof of a custom or a
usage.” DBut it must be proved by clear and unambiguous
evidence* And we need not repeat that when a custom
is proved to exist it supersedes the general Jaw.?

Though judieial decisions are not necessary for the
establishment of a custom, yet they ave certainly the
most satisfactory evidence of it. Instances of an enforce-
ment of a custom are good evidence but a final decree of
a Court of justice based on the custom is conelusive.
Decrees on suits in which one party alleged a certain
custom and the other denied if, are admissible as evidence
of custom in a subsequent suit. If they ave not in suits
between the syme parties, they are not conclusive, but
they are excellent evidence to show that the right was
asserted at the place by other persons and was recognized
by the lawfully constituted legal tribunals.®

' Prabhoo Duas v, Sheonath 2. moni 2C, L, 3,20 (1905); Baidya-

Rev, Jud. and Pol, Jour. 148 (1864).

¥ Gopalayyan v. Raghupatioy-
yan T Mad, H,O.R. 250, Vides. 18
Evidence Act.

8 Jeyhishore v, Thakoordess 3
Agra 75 (1868),

& Ramlakstomi Ammal v, Siva-
neanantha 14 Moo, LA, 570 (1872) :
12 B.L.R, 896 : 17 W.R, 553; Newel-
histe v, Bearchunder 12 Moo, LA,
523 (1869) : 8 B.LLR, 13: 12 W.R.
21 (p. ©.)  Sundaralingasami V.
Ramasani 26 1A, 55 (1899) 1 22
Mad, 5153 Buktyar Shah v. Dhojos

nand Singh v. Rudvanand Singh,
5 8. D, Decis, 198 (1832); Bishnath
Vo Bam. Clhwrn 88, D, Decis. 20
(1850) 5 Ramelhwrn v. Bishoo Nath
12 8.D. Decis. 399 (1856); Koer«
narain Vo Dhovinidleur - Roy 14
8.1, Decis, 1132 (1858) ; 7 Mad, 3
(1883); 29 Mad. 24 (1904).

8 Neelkisto v,  Beerchunder 12
Moo. I.A, 523 (1869).

S Gurdaeyal v, Jhandi Mal 10
All, 585 (1888); Nalle Thambi v.
Nelle Kumare T Mad., H.CLR. 306
(1873) Madhwb v, Tomee Beowah
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Where a custom alleged to be followed by any pm-ti-
cular class of people, is in dispute, judicial decisions in
which such custom has been recognized as the custom of
the class in questlon ave good evidence of the existence of
such custom.! But a lotfcr of the Collector containing a
summary of the settlements by zemindars for information
of the Board of Revenue in a dispute as to the right of
inheritance to a zemindari in the same district is not
admissible as evidence.”

The Wajid-ul-urs® lilerally means a written representa-
tion or petition.‘ It consists of village administration
papers made in pursuance of Regulation VIL. of 1822,
regularly entered and kept in the office of the Collector,
and authenticated by the signatures of the officers who
made them* These papers are admissible in evidence
under section 85, of the Indian Evidence Act, in order to
prove a family custom of inheritance; or under section
48, as the record of opinions as to the existence of such
custom by persons likely to know of it. Such records are
not invalidated in Oudh, because made and kept by the
settlement officers subordinate to the Collector himself, a8
required by the Regulation.® A Full Bench of the Allababad
High Cowrt has ruled that a Wajib-ul-urz, prepared and
atfzested according to law, is promd facie evidence of the
custom stated therein but not conclusive. The presumption
of the custom may be rebutted by any one disputing it.*

Vide
Customary Law,

the customs of the tribes,
Tupper's Punj.

7 W, R. 210 (1867); Jiamtullah v.
Pir Buksh 15 Cal, 233 (1887),

U Shimbhu Nath v, Gyan Chand
16 All. 879 (1804). See also the

oases cited in Harnath LPershad v,

Mandil Dus 27 Cal. 379, pp. 380,
389 (1899).

8 Ramalaksmi v, Sivanantha 14
Moo. 1.A. 670 (1872).

3 There iy another document
similar to the Wazib-ul-urs known
as the Riwaj-i-am which  contaius

Vol, 1. p. 148,

¢ Tlani Lekraj Kuar v. Babu
Malpal Stagh 7 1.A, 62 : 5 Cal, 754,

% Ibid. See also Musst. Lali v.
Murlidhur 10 CCW N, 730 (».0.):
3 C.L.J, 694,

¢ Ieri Ningh v, Ganga 2 All,
876 ; Muhammad Hasan 8 All
484 5 Ram Sarup ~v. Sital Prasad,
26 All, 649. Bhaoni v, Maharaj

Village
Wajib-ul-urs,
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A Wagil-w’-urz ought not to be entered oﬁ the record

a$ a mere expression of the views of the proprietor of an
estate ; it should be entered as an ofﬁcml record of loeal
custom.' An eutry in a Wujib-nt wre, which a person lm_s
verified; cannot by reason of snch verification be  regarded
as his will or as a document of testamentary eharacter by
him. A rule of suceession laid down therein cannot bind
his estale after his death? A Wujib-nl-urz is a]ways
admissible in evidence being an official vn!l-we record ;
bub its weight may be very slight or may he conmdemble
according to eircumstances.®

The party who asserts, or rvelies on a special mmtom,
has on him the onus to prove the same by ample and
satisfactory evidence. No Court ought to find as established
any . enstom  unless it is  perfectly satisfied with the
evidence addueed in support of the alleged eustom, which,
it should be wmembered will have the effect, if establish-

“ed, of varging or superseding the general rules of law.*

Before affirming the existence of customs, it is parti-
cularly mcumbent on the Courts to try the existence of
the custom regarding each case as a separate issue and
to test the evidence. In case of parol evidence given
generally as to the existence of a custom the Court should
ascertain on what grounds the opinion of each witness is
based.®

Singh, 3 AW, 738 ; Ramehand v. = Husain Khan, 2 C.W.N. 737 (p.C.)
Zolwr Ali 1 Agva 134, (1598).

' Una Pavshad v Gondhapp 0 Lallah Mokabeer  Prosad. ¥,
Singh, 14 LA. 127, See Oudh Land  Musst, Kundun Komoar Sevestre
Revenue Act ( XVIL of 1876 ) ss  Part IV, p. 423 (1867). Rana-

16 and 17 about « settlement ve-  linga v, Perianayagum b1 A. 209

cords, Also see Punjab  Land = (1874); Narayan Babaji v. Nana
Revenue Act XVIL of 1887, 8. 31 = Manrohar 7 Bom. H C.R. 153 (1870);
for Records-of vight, : hlatradhari v, Servaswati 22 Cal,

* Sakadra ~v. Gownesh  Par- 156 (1894); Desai Ramehhoddas v.
ghad, 10 O WN., 249.(p.¢.) See also Rawal Nathublai 21 Bom, 110

‘Musst,  Lali v.. Merlidher, . 10 (1895,

C.W N, 730 (» ¢.) 8 Lackman Bai v. Akbay Khan
3 Muhammad  Imam . Ali v, 1 AlL 440 (1877)
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Ty become a kaluchar or family enstom, the usage in
question must have been prevalent in the fami'y dul.;ng
a long suecession of ancestors,' It must have become o
distinct teadition in the family—a (radition whicl would
supply the place of ancient example of the application of
the usage.  To establish a Znluckar ome must at least show
one of two things—either a clear, distinet, and positive tradi-
tion in the family that the Zulichur. exists, or a long series
of instances of anomalous inheritance from which the kulay,
char way be inferred. Where a family usage is set up
agninst the ordnm.ry law of inheritance, it is necessary to
show that the usage alleged is ancient, continuous and in-
variable and that fact must be proved by clear and po-itive
pmoF.“' The evidence must clearly show that the family
custom has been submitted {o as legally binding, and not
as a mere arrangement by mutual consent im- Prace o
conyenience.? :

Special family eustom must be alleged in the plead-
mgs, otherwise a Court will net be bound to ecall for
evidence of such fact. It must be alleged and pmved
with distinetness and certainty.*
widow for possession and declaration of title, it was

held that the defendant could not be allowed to come in
and urge for the first time in appeal that by « family.
custom or kwlachar females were excluded from inheri-

ting.®

Ina suit bya Hindu

Y Sumrwn Singh v, Kheduw Singh

2 Beng. Sel. Rep, 116 (147) [1874].

* Heeranatl  Kooer v, Burm
Narain 17 W.R, 316 p. 326 (1872) :
9 B.LLR. 2'44 LRamehwnder v, Bisho-
nath 128 D. Decis. 399 (1856) ;

Kocrnarain N Dharanidine  Roy.

148,D; Decis 1132 (1868). Ram-
lakshmi' Ammal v, = Sivananthe
Lerumal Sethwrayar 14 Moo 1,A.
70 (1872),

¥ Bhaw, Nunaji v, Seiadra B i
11'Bom, H,C.R. 219 (1874,

4 Modee Kallhoosarow v. Coover-
bhaw 6 Moo. T.A; 448; 4 W.R, 94
(P (1856];  Serwmah Umalk .
Palathan
47 (p, 0) (1871].

® Tekait Doorga  Pershad Singh

v. Musst, Doorge  Koonwaree 13

W.R. 10: 9 B.I.R. 306 n (1870):
For »es judicalu;  see  Tekait
Dovrga Pershad v,  Tekaitni
Doerga Koonwari '8 CER. . 31
(P.oy [1873) 1 s.0iin H.C. 20 WK,
154,

Vital Marya 15 W, Rs

Of family
customs,
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Pl famlly custom cannot be established by one instance.!
Where in support of a family custom, only four in-
stances, at most, were adduced and those nf a comparatively
modern date, the Court held that the custom was not
proved.® The unbroken usage for a period of nineteen
years is conclusive evidence of a family arrangement to
which the Court is bound to give effect, if the arrange.
ment is a proper arrangement and is one which the Conrt
would have sanctioned if its authority had been involed.?

% In proving an ancient family usage, the statements of
deceased members of the family are relevant facts and
section 49, of the Evidence Act, is applicable to such cases *
When the Court has to form an opinion as to the usages of
any family, the opinions of persons having special means of
knowledge thereon arve also relevant under that section.
By section 60 of the same Act, if oral evidence refers to an
opinion or to grounds on which such opinion is held, it must
be the evidence of the person who holds that opinion on
those grounds, 1Tt is admissible evidence for a living
wifness to state his opinion on the existence of a family
custom and to state as the grounds of that opinion informa-
tion derived from deceased persons and the weight of the
evidence would depend on the position and character of
the witness and of the persons on whose statements he
has found his opinion. But it must be the expression
of independent opinion based on hearsay and- not mere
repetition of hearsay.®

Where the members of a family, though affected to be
Hindus, were not governed by Hindu law, but had re-
tained, and were governcd by family customs which, as
regards some matters, were at variance with that law, the

' Sarabjit v, Indpajit 27 AN CWN 825 (p.C) [1906],

203 (1904), A Fanindva v, Rajesiwar 12 T.A.
b Chandika . Buksh vy, . Muna 72 (1885): 11 Cal 463,

Kumar 29 1A, 70 (1901) ; 8.0. 24 5 Garwradhweaje v,  Superun-

All 278 ¢ 8.0, 6 C.\V.N. 425, dhwaja 27 1,A, 238 (1900) : sc 23
3 Ramanathan v, Murugoppa 10 AlL 87 ; 8.0, 5 C.W.N, 83,
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onus probandi that the Hindu custom of succession by
adoption had been introduced into the family lay on those
who alleged the custom ; whereas if the family had been
subject to Hindu law the onus would have lain on those
The onus of proving the custom
excluding the females lies on the party who alleges it.?
Where a party alleges discontinuance of certain family
custom, the ouus is upon him to prove the fact of dis-
continuance,®

It is irregular to rely upon any book for pmving‘a

local custom without calling the attention of the parties to

it, and hearing them as to whether the procedure pres-
cribed therein is un incident of the usage* When a certain

‘vight is stated to be founded on a local custom and evi-

dence as to such a right is oﬂexcd but no issue is raised asg

‘to the ecustom and the judgments of the lower Courts do

not discuss the matter with reference to the custom alleged
the High Court, if it thinks it necesgary, will remand the

case for a divect and distinet finding upon the matter.’

Section 18 of the Indian Kasements Act® leaves at
large the question of law how a local custom may be
established. As such a local custom, when set up, excludes
or limits the operation of the general rule of law that a
propreitor or other person lawfully in the possession of
land, and whose rights are not controlled or limited expressly
or impliedly by statute law, by grant or by contract, has
an exclusive right to the use or enjoyment of his land
for all purposes not injurious to the tights of his neighbours,
1t is necessary that those setting up such a custom should
be put to strict proof of the custom alleged. A local

" Funindra Deb Railut v, Raj-
esioal Dess 12 1A, 72 (1885) : 1L
Cal. 463.

& Ramnuedun v,
(al, 828 (1902).

b Surabjit v,
203 (1904).

74

Jeanki Koer 29

Indrajit- 27 Al

1 Vallable ' v.
12 Mad, 495 (1889).

S Kalkarle Abbayya v, Venkata
Lapayye  Reo 29 Mad. 24 (1905);
Laeliman Bai v. Akbar Khan 1 All,

Maduswdanam

440 (1877).

" Act Y of 1882,
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custom to have the effect of excluding or limiting the
operation of the general rules of law must be reasonable
and cevtain. A local custom as a general rule is proved
by good evidence of a usage which has obtained the force
of law within the particular district, city, mokalla or village,
or at. the particular place, in respect of the persons and
things which it concerns. To establish a customary right
to do acts which would otherwise be acts of trespass on
the property of another, the enjoyment must have been
ag of right, and neither by violence, nor by stealth, nor by
leave asked from time to time. To apply the Knglish
common law principle that a custom is not proved if it is
shown not to have been immemorial would be to destroy
many customary rights of modern growth in villages and
other places. The statute law of India does not prescribe

any period of enjoyment during which, in order to establish

a local custom, it must be proved thai a right claimed to
have been enjoyed as by local custom was enjoyed.'
The burden of proving a special custom, contrary to

the general rules of Hindu law, amongst any member of

the thre¢ regenerate classes, prevalent either in their caste
or in a particalar locality, lies upon him who avers the
existence of that custom.* The Jains are Hindu dissenters
and adoption amongst them in the Presidency of Bombay,
is regulated by the ordinary Hindu law. And when any

eustom to the contrary is alleged, the burden of proving it -

is on the party averring the existing of custom.®
For the purpose of proving that by custom, and in the

opinion of the Daivadnya caste, an adoption by an unton-

sured widow was invalid the following evidence was not
allowed :—wvdz., that there had been many instances of
adoption in the caste, and in every such case the adopting
mother had undergone tonsure and that there had been no

' Kuar Sen v, Mamman 17 All, Y Bhagvandas V. Rajmal . 10
87 (1895), Bom, H.O.R. 241 (1873); Sheo

¥ Gopal Narhar ~v. Hawmawt = Singh v, Dakho 5 1A, 87 (1878);
(fonesh 8 Bom, 273 (1879). 8.0, 1 All, 688,

[
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instance . the other way; that the caste was divided in
opinion as to the validity of the adoption but that at a meet-
ing of the caste it was declared by a large majority that the
adoption was invalid. The veason for disallowing the
evidence was that it would merely prove what the
Oourt, in the absence of evidence to the contrary, would
assume {o be the case. That is to say, the widows
of the Daivadnya caste usually and invariably followed
Hindu law which ordains that widows shall shave
their heads, and the opinion of the caste people, even if
expressed by a majority at a caste meeting, ought not to
affect the judgment of the Court, as it is not binding upon
it.' Section 82 of the Evidence Act is not applicable to a
case where the evidence is required to prove a fact in issue
and not merely a relevant fact. Thus a statement signed
by several witnesses to the effect that a widow cannot
adopt, according to the custom of her caste, without the
express authority of her husband, is not admissible to prove
such a custom under section 32 (4) of the Evidence Act.?
A caste custom prohibiting widows from adopt.
ing, unless established by wery clear proof that the
conscience of the members of the caste had come o regard
it as forbidden, will not be given effect to by the eivil
Court.*

The custom of impartibility must be proved in each
case by the party alleging it.* 1In order to control the
operation of the ordinary Hindu law of succession, the
custom of impartibility, where alleged, must be proved
strietly., Proof of the mere fact that an estate has not
been partitioned for six or seven generations is not suffi-
cient to render it impartible, and, hence, that fact alone
does not deprive the members of the family to which it

' Rawji Vinayakearv v, Lakshmi- v Zemindwr of Merangi v, Satru-
bai 11, Bom, 381 (1887). charie 18 1.A, 456 (1890); Ghirs
? Vandravan v. Manilal 15 Bom.  dharee  v.  Koolakul! 2 Moo,
B65 (1890). LA B4 (1840 06 W. R, 1

* Ihid. : (®0).

@L
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jointly belongs of their right to partition.'! The fact of the
formation of several estates by the partition of one entire
estate implies such a connection between the dlﬂ’erent
estabes, that the evidence of a custom in one of them would
be admissible in support of a similar custom in the others.?
Where a zemindari is granted by a sunnad, the onus is on
the zemindar to prove that his zemindari was impartible.®
Deshghat vatan or property held as appertaining to the
office of desa 18 not to be assumed primd facie to be im-
partible, The hurden of proving impartibility lies upon
the desas, and on his failing to prove a special tenure, or a
family or district or local custom to that effect, the ordinary
law of gnccession applies.* :

The omission of words of inheritance in a mmzad
dated in 1743, granted by the then ruling power, which
confirmed a previous grant, not in evidence, of the land
being held in ghatwali, is not sufficient proof, per se, that
such grant was not hereditary, when evidence of long and
uninterrupted usage shows that the lands have descended
from father fo son as ghutwali for more than a hundred
years. Before the British rule in India it was customary
where the tenure was in fact hereditary and passed as
hereditary from father to son, to take out a new .emmad
from the ruling power on each descent.®

The custom of prlmogemtme must be proved by those
who allege its existence.* The question as to whether an
estate is subject to the ordinary Hindu law of suecession or
descends according to the rule of primogeniture must be
decided in each case according to the evidence given in

L Durryao Singh v Dare Singh  8.0.7 C.LR, 1,

13 B.L.R. 165 (1873). 8 Kooldeep Nurvain Singh v. The
Y Rup Singh v. Rani Baisni 11 . Government 14 Moe. I. A 247
I A, 149 (1884) 1 s0. 7 AL 1, (1871). :
¥ Zemindar of Merangi v. Sri ¢ Muhammad Ismail v. Fidoyat-
Rajal Satrucharie Ramobhodra — wn-wisse 3 All, 723 p. " 729 (1881) 3
Ravw 18 T.A 45 (1891): Guraradiwaja v.  Superundhwajo

¢ Adrishappha v, Gurushidappr. 27 LA, 238 (1900): B.C, 28 All, 87 2
7 LA. 162 (1880) :8.¢. 4 Bom, 494 ; 8.0.5 C.W. N, 33,
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it The rule of primogeniture has been held to prevail
where the estate descended entire to the exclusion of other
sons for eight® or fourteen® generations, or for a period
of eighty years.*

Where the custom of primogeniture is set up in two
ways viz. (i, as the custom of the distriet; (i1) as the custom
of the family; and there was nothing to show any local
custom except a Collector’s letter with respect to a custom
extending to all the zemindars throughout the distriet,
while the Court below said that it was perfectly notorious
that no such custom was in existence within that district ;
and of the family custom there was no sufficient allegation :
the Privy Council held that the custom of primogeniture,
as the local or family custom, had not been proved.®

The custom of lineal primogeniture may be proved by—

(1) Oral evidence showing that it is well understood
in the family and in families belonging to the same
group that no descendant of a younger branch can
take until all the elder branches ave exhausted,
though no witness is able to point out any actual
instance in which the rule has been followed or
departed from.

(ii) Decrees relating to disputes in families belonging
to the same group, in which it was decided that
the rule of succession was lineal primogeniture,
which although not binding on the parties to the
suit, show the prevalence of the custom among
families having a common origin and settled in the
same part of the country.

! Yariagadda Mallikarjuna v.  Singh 6 Moo LA. 164 (1885).
Yarlagadde Durga 17 I, A, 134 t Guruwradhwaja v.  Superundh-
(1890).  Zemindar of Merangi v. waja 27 1.5, 238 (1900): 8.0. 23

 Satrucharle 18 1. A. 45 (1891); Al 37.
Jatnath v. Lokenath 19 W.R. 239 S Umrit  Nath Chowdlry v,

(1873). Gawri Nath Chowdhry 13 Moo,
! Upjun Singh . v. Ghunsiam 1A, 542 (1870): 8.0, 6 B.L.R.
Singh 5 Moo. 1.A. 168 (1851). 282 : 16 W.R. 10 (P o)

8 Gunesh Dutt v. Moheshur

L
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(i) Evidence of precedence conferred, or marked by
the titles of honour given to the sons of the reign-
ing Rajah in order of seniority, a precedence which
would naturally be attached to the lines of descent
traced from them.' ‘

When all the lines of evidence in a case of primo-
geniture converge upon the same point and perhaps no one
of them would, if standing alone, be conclusive, but, taken
as a whole, they are conclusive, the converging evidence is
regarded as sufficient proof of the alleged custom.”

The constitution and rules of religious brotherhoods
attached to Hindu temples are by no means uniform in
their character, and the important principle to be observed
by the Courts is to ascertain, if that be possible, the special
law and usages governing the particular community whose
affairs became the subject of htigation and to be guided
by them.* The only law as to the mokunts and their
office, functions, and duties, is to be found in custom and
practice, which are to be proved by testimony.* A person
¢laiming a right to succeed as modunt has to establish that
right by satisfactory evidence. He cannot derive any
advantage from the weakness of his opponents title.*
Where from the absence of direct evidence of the nature
of a Hinda religious foundation, and the rights and duties
and powers of the trustees, it becomes necessary to refer
to usage, the custom to be proved must be one which
regulates the particular institution.® Any one claiming a
customary right to grant confirmatiou of the election of a
mohunt must prove the custom. An acknowledgment,

" Mohesh  Chunder Dhal v. Kishore Dass 11 Moo, L.A. 405
Satiughan Dhat 29 1A, 62 (1902): = (1867).

29 Cal. 343, ¢ Basdeo v. Gharib Das 13 All

8 Nitr Pal Singh v. Jai Pal 256 (1890),

Singh 23 LA, 147 (1846): 19 All, 1. " Rajah Varmak Valia ve Ravi
U Ramalinga Setupatiy. Perian- Varma Kunbi Kutty 4 1, A. T6.

ayagun Pillai 1 LA, 209 (1874). (1876) 8.0. 1 Mad. 235,

3 @Greedharee Doss v. Nundo
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taken in troubled times from the guardian of an infant
mokunt, of a zemindar’s customary right to control and
remove the mokunt, is entitled to little, if any, weight as
evidence of the custom.! If the custom set up is one to
sanction not merely the transfer of a mohuntship, but the
sale of a trusteeship, for the pecuniary advantage of the
trustee such an assignment cannot be validated by any
proof of custom.”

Where ancestral property has apparently descended
in the ordinary way according to Hindu law first to the
son and thence to the mother, it lies on those who aver
that it is confined to the direct descendants of the original
donee, to prove their case and show by some custom
that that was the proper construction of the grant.?
Although ordinary  Hindu law, in the absence of
special customs, has usually been applied to persons of
the Jain sect in Bombay, yet the Jains possess the privilege
of being governed by their own peculiar laws and eustoms
when the same are by sufficient evidence capable of being
ascertained and defined and are not open to objection on
grounds of public policy or otherwise.* The customs of the
Jains where they are relied upon must be proved by
evidence, as other special customs and usages varying the
general law should be proved. In the absence of satis-
factory evidence, the ordinary law must prevail. The
mere fact that a person is a Jain is pot enough to
establish the conclusion that the ordinary law did not
apply to him or her® Judicial decisions recognizing the
existence of a disputed custom amongst the Jains of one
place are very relevant as evidence of the existence of

3 Ramalinga Setupatiy. Perian-
ayagum Pillai 1 T, A. 200 (1874).
s Rajah Yurmah Valia v. Ravi
Vurmah Kunby Kutty 4 LA, 76
(1876): 1 Mad. 235.
Ulohendra  Singh = V.
Singh 19 W.R, 211 (1873).
2 Sheo Stngh v, Dakho &1, A.

Jakha

87(1878) s.c. 1 All, 688,

! Chotay Lall v. Chunnoo Lall
6 T.A. 156 (1878); 8.c. 4 Cal. 744: 3
C.L.R. 465 ; Sheo Singh v. Dakho
B YOA G 8T (A8Y8) ;- Harnabl
Pershad v, Mandil Dass 27 Cal.
379 (1899),

Of inheri-
tance : Jaips.
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the same custom amongst the Jains of another place, unless
it is shown that the customs are different, oral evidence of
the same kind is equally admissible.'

The fawily custom as to inter-marriage, being matter
of family history, may be proved by dedanatwns made by
the members of the family® Under section 48 of the
Indian Evidence Act, opinion of persons who would be likely
to know the existence of any custom, subject of inquiry, is
relevant and admissible.®

A grant of maintenance to a junior member of a joint
Hindu family is primd facie for the life of the grantee.
Therefore, where a family or territorial eustom at variance
with the general characteristic of such maintenance grants
is alleged, that custom must be established by clear and
unamb:guous evidence,*

If evidence is given as to general prevalence of Hindu
rules of succession in a Mahomedan community
preference to the rules of Mahomedan law, the burden of
proof is discharged, and it then rests with the party
disputing the particular Hindu usage in question to show
that it is excloded from the sphere of the proved general
usage of the community,® Where a special custom of the
Khoja community at variance with the rules of Hindu
law of inheritance is alleged, the burden of proving
the alleged custom rests upon the party alleging it.°
Merely opinion of the leading members of the Khoja
community will not-prove a custom of inheritance among
the Khoja Mahomedans at variance with the rules of
Hindu law; instances must be cited in which the alleged
custom has been observed and followed.”

U Shimblie Nath v, Gayan (’lz(m({ A17 (1901).

16 AlL 379 (1894.) * Bai Baiji v. Bai Santok 20
* Nagendra Narain v. Baghoo = Bom. 53 (1894).

Nath Nevain W, R, (1864) 20, b Ratimat Bat ve Hirbai 3 Bom.
8 Dalglish v. Guzufler Hossein 34 (1877).

28 Cal, 427: 8 C.W.N. 21 (1896). 7 Ibid.

¥ Tituram v, Coken 1 C, L J,
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The finding of a Court on the existence of the usage
under which the right of occupaney is transferable, should
not be mainly based on irrelevant matters, Section 13
of the Evidence Act shows the character of the evidence
by which a right or ¢vstom may be proved.)! In deciding
on the evidence of a custom or usage under which a
ratyat is entitled to transfer an occupancy holding, regard
should be had to section 48 of the Indian Evidence Act. A
judgment of the High Court as to the transferability of
gimilar tenures in an adjoining village of the same per-
gunnah is admissible evidence of such usage under section
42 of the Evidence Act.” In a certain case the lower
appellate  Court in deciding the question whether an
occupancy holding was transferable or not found as
follows: ‘There is abundant evidence on the record to

show that such lands are actually sold in the locality and
the kobalas filed in this case support the fact.” The High
Court held that this did not amount to a finding of local
wsage®. In order to estallish ‘usage’ it is not necessary
to prove its existence for any length of time. The state-
ments of persons in a position to know of the existence of
a custom or usage in the locality are admissible as evidence
under section 48 of the Indian Lvidence Act.*

The words ‘established usage’ in section 53 of the
Bengal Tenancy Act of 1885, do not refer to a practice
previously prevailing between the landlord and his tenant,
but to the established usage of the pergunnah in which
the holding is situate.®

In an inquiry as to whetlier tenures of a certain class
are transferable according to Jocal customs, it is sufficient
if there be credible evidence of the existence and antiquity

L Palakdhari v, Manners 23 Cal. 151 (1900).

179 p. 184 (1895). 8 Seviatullah v, Baw Nath 26
8 Dalgleish v, Quzafler Hessein  Cul, 184 (1898).

23 Cal. 427 (1896); Sariatullal v, 8 Hirva Lal v. Mathura 15 Cal,

Ban Nath 26 Cal. 184 (1898). 714 (1888).

8 Dino Nuth v. Nobin 6 C.W N,

5
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of the cvstom, and none to the contrary. 'There is mo
necessity for the witnesses to fix any particular time from
which such tenures becsme transferable’ In order to
make a vight of ratyati jumma, which is no higher than a
right of occupancy, transferable, it must be shown that
it is so transferable according to the custom of that part
of the country in which the tenure is sitvated.® In a suit
for ejectment the burden is on the tenant to prove
that the tenure is permanent. In Bengal the tenant is
not bound to prove a special local custom to make out
that the tenure was permanent.® ‘

To establish a mercantile usage, it is not necessary that
the evidence of instances in support of it should be marked
by antiquity, becavse the usage may be still in course of
growth. It will be enough if from the evidence the usage
appears to be well-known and acquiesced in.* Sometimes, if
there bea doubt about the custom, it may be fit and proper
to take the opinion of merchants thereupon. But that is
only where the law remains doubtful. But even there the
custom must be proved by facts, not by opinion enly.?
¢ The established usage of dealing in the wercantile
world should be held in high respect; the very existence
of such usage shows that in practice it has been found
useful and beneficial; the presumption is in its favour and
no departure from it is to be inferred from doubtful
civenmstances and especially ot from ecircumstances
which in the opinion of mercantile men generally would
not be conceived to produce any such consequences.”® In
Kirchner v. Venus' the Privy Council observed that when

\ Joy Kishen v, Doorga Narain  also Kanjiv. Bhugtandas 7 Bom,

11 W, B. 348 (1869), L. R. 57 (1904),
3 Unnopoorna ¥, Qoma Churn 8 Cunwinglam v, Fonblangue 6
18 W.R. 55 (1872). o, and P, 44 (1838); Lewis ve Mar-
& Nilratan v. Tsmail Khan 8  shall T M. and 3. 729 (1844).
C.W.N. 895 (1904). 8 Cowie v, Remfry 38 Moo, T.A.

b Juggomohun Ghose v. Manick 448, 465 (1846).
Chand T Moo, I. A, 263 at p. 262 7 12 Moo. ». ¢, 361 (1859).
(1859) : s.0. 4 W.R, (pC.) 8, Sec¢
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evidence of the usage of a particnlar place js admitted
to add or in any manner affect the construction of a
‘written contract it is admitted on the ground that the
parties who wade the contract are both cognizant of the
usage and must be presumed to have made their agree-
ment with reference to it, and no such presumption can
arise when one of the parties is ignorant of the usage.
Evidence of usage has been admitted in cases of con-
tracts relating to {ransactions of commerce, trade, farming
or other business—for the purpese of defining what would
otherwise be indefinite, or to import a peculiar term, or to ex-
plain what was obscure, or to ascertain what was equivocal,
or to annex particulars and incidents which, although not
mentioned in the contracts, were connected with them, or
with the relations growing out of them ; and the evidence in
such cases ig admitted, with the view of giving eflect, as far
as can be done, to the presumed intention of the parties.
The question whether evidence of custom which alters
‘the meaning of a written contract can be given to con-
 tradict the plain meaning of certain words of a written
contract was raised in the ease of Heilgers & Co. v. Jadul
Lall Shaw but it was not necessary to decide the point
as there was nothing in that case amounting to evidence
of custom to show that a different meaning should le
put on the words from the natural one. Tn Morris v.
Panchananda,® however, it was held that oral evidence of
a custom to vary a written contract was not admissible. A
custom cannot affect the express terms of a written con-
tract.* The Sudder Dewany Adawlut of Bengal laid down
that in the interpretation of contracts the law and custom
of the place of the contract must govern in all cases in

U Phillipps and Arnold  on’the 3 16 Cal. 417 (1889).
Law of Tvidence Vol, 11 415, 10 $ 5 Mad. H.O,R. 185 (1870).
Edn. cited by Lord Campbellin s Indwur Chandra ~. Lacknii
Humfrey v. Dale 7 B, and B. 7 B. L R 682 (1871), Volkart
273 (1857) : 8 ¢ 27 L. J, O, B, 890 Bros, Vettivelw 11 Mad, 459
onappeal. (1884),



596 - PEOOK O CUSTOMS.
which 1he language is not dmcl]y exple&mve of the actual
intention of {he parties.! Under section 92, provieo (5) of
the Indian Evidence Act, evidence of alleged custom or
ugage is not admissible to explain or vary the patural and
ordinary meaning of the words in the contracts.’ The words
“ usage of trade’” are to be understood as referring toa
particular usage to be established by evidence and penfectly :
digtinet from that general custom of mezchants, which is

the universal estabhshed law of the land, which is to be
collected from decisions, legal prmmplee and analogies,
and not from evidence ¢z pois® A custom of usage of
trade must in all respects he consistent with Jaw* and it
should not be repugnant to, or inconsistent with, the
express terms of the contract wade between the parties.®

Where evidence of custom of trade is offered not to
vary but simply to explain the terms of the contract, it is
admissible on the privciple on which evidence of usage of
particular trade is admitted.” Where the evidence of custc P
contradicts the term of a written document, it is inadmissi~’
ble.? It should be noted that the construction of a contract,

unless there be something peculiar to the words by the

veason of the custom of the trade to which the contract
relates is for the Court .e., as distinct from the jury.® )

v Ramneedhee Lahoree v, Gopee
Kishen Gosain 13 8. D, Decis. Dart
1,1182 (1865).

8 Smith v, Ladhe Ghelle 17
Bam. 129 (1892) ; Alewander v.
Davis 2 Times T, R, 142 (1885) ;
Motion v. Michaud 8 Times L R
958 (1892) ; Joyusen v. Hurt 10
Q.W.N. c.c xxvi. (1905),

8§ 1 Smith's L. €, (9 Edn,) b81,

i Tndian  Contract Act s 1,
Meyer v, Dresser 16 C.B N.S. 646
p. 660 (1864).

Volkart Bros, v. Vitlivelw 11

Mad. 461 (1888) ;. Smith v, Zudha
17 Bom. 129 (1892).

Y Humfrey v, Dale T E, a.ud B.
260 (18567) ; Fleet v. Mowrton L. R,
7.QB. 126 (1871). ;

* Pike v. Ongley 18 Q. B. D, 708
(1887) 3 ‘Barveio, v. Dyster 13
Q.B.D. 635 (1884) ; Smith v. Ludhe
(hella 17 Bom. 129 (1892) 5 Fol-
kart v, Fettivelu 11 Mad. 459
(1888),

+ 8 Bowes v, Shand 2 Aps Cas. 455
(1877) ; Smith v, Ludha Ghellg YT
Bom, 129 (1892).
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in default of a, a guru-
bhei or some other
relation -+ s 236
or disciple alone entitled
to succeed to a decea-
sed mokunt it 236
posthumous, oo 248
whether  leprosy dis-
qualifies  a  mokunt
from adopting a, .. 237
See Punjab Cusfoms «. 500

CHILD—
among Burmese Buddhists ;—
an adopted, forfeits
inheritance  to  his
natural parents ... 353
duties of an adopted, vs = 341
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CuiLp~~(contd.) ‘
separation from adop-
tive  pavents if
undutiful conduct on
part of an adopted, .. 343
share of, of a divorced "

: Wife il 355
CHILDREN-—
illegitimate, their caste = 121

among Burmese Buddhists :—

inheritance by illegi-
timate, 350, 352,
: ! 354+ 355, 356
in Punjab—
illegitemate, MBI o
CHINESE—
Buddhist . law = not
usually applicable to,
in Burma WA Lo
CHINS—
mode of division = of
joint family property
among, e a1 303

Crota Nacpur RAs FaMiLY—

68,69
CHRISTIAN—
marriage .. o310
CHUDASAMA GAMATI
(GARASIAS—
prohibition of adoption
among; vy s 153
CHUDDER ANDAZI-—
marriage ... 304
CopeE— .
of Manu ... Bou g
CoMMON CARRIERS-— 540
CONVERT— X
" gift of a son inadoption
by a Hindy, . 158
marriage of Burmese,., 325
Mahomedan, 379, 386
Molesalam Girasias 3
in Broach .. 402
——Suni Borohs in
Gujarat i 402
CONVERSION—
its effect on inheri-
tance, s A
-=0n marriage ... 315
CorToN-—

sutta in Bombay s 8d3
trade in Tuticorin  w» 542

601

Page.
CoumeirA TOTTIER—
female succession
among, e ool 118
CustoM—
among potter’s caste «.. 315
and usages growing up
pari  passu with ;
written laws e 6
25 a source of Hindu
Law PPERIE AL 4
cannat e created by
; agreement 5
caste, (see Caste
Customs ) G (o
classification of, e
definition of, o g
desachar (see  Local
Customs) AR o
difference between, and
usage | . bas 6
o e between
Nambudri and Nair,
in. management of
roperty w423
ﬁsﬁing in sea o
how, preseved a0
influence of Brahma=
nism on, ee 18
in French India ws 576

Bulachar or family, (see
Family Customs) ese 43

law was built upon, ... T
less stringent proof of,
among khojas Sk

marriage between dis-
tinct castes how far
sanctioned by, Vi 00
may be abandoned ... 30
mere arrangement by
mutual consent cannot
be  tregarded  as

family, ... “ee 5
nature of, ... 9
of child wife to remain

with her parents 309
of jobya-nanbya among

Burmans vie 330
of primogeniture  in’

Pactum Raj covic g
of Rajah of Tirhoot Raj

to abdicate in his life

tiMEass | voe aes v 84
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Cusrom —(contd.)
of Rajapuram village .. 575
of . recouping original
marriage  expenses
or parisam A
of succession in Tip-

. perah Raj . e
origin.an_d growth of, ...
prescription is not a,
priority of, to law .. ..
proof of, and. kind of

evidennz: i R20
question of inhetitance

. 'netween Burmese

Buddhists to be settled

by ' Buddhist law or

well-ascertained, .. 359
-requisites of, doe o

Tanjore, e AT
tribal, of Abhans el RO
in Punjab— -

excludes females and
their offspring G 407
of exclusion of sisters w.. 474
CusToMARY EASEMENT — 571
CustoMARY Law— PO 1
according to Austin ... 11

incidents of, e 7
its binding force e TL
origin of, in aristocratic
period ... wear
special importance of,
in India alniae
Cusromary RigH
of privacy .., s 572

Curcut MEMONS—
descent  of @ stridhan

among, v
law of inheritance appli-
cable to, sWligon

power of  alienation
among, of ancestral
and acquired property 410

their history 405
wills by, " . WS (o
D
Dacca—
usage re drawing of
hundis .. e 520

- e D

: ‘ Pace.
“Dacerr’’ MARRIAGE -~
among Kumbla ' zemin-

dars iy oson

Datsroom Esrare— .. 63
DANCANG GIRLS==(see
Waikins) ‘

succession among, .., 283
temple endowments |

and, . W 255

DasNaAME SaANNYASE - .. 240

| Darra HoMmam— e 156
DATTA KA~ 124, 165
DAUGHTER——

appointment of a, to be
as a son (putvika

putra) ... (e
exclusion of, in Bahrulia

clan "o e 265
of, among

Gohel Girassias =, 264
of, in Utpat
families .., ki 264
succession by, among
Jamboo Brahmans ... 264
by prostitute, 282

in Punjab——
excludes collaterals .., 472

exclusion of, A
inelaw /¢ o a6
right of a, coo 49T
unmarried, Nenigea
DAYADI-PATTAM ~— s 200
DEFINITION—
comprehensive, of
law gl 4
of custom .., Ml 5
of desachar or local
custom M
of kulachar or family
custom .., see 43

_of law by Austin .., 3
DEsHACHAR —

( see Local Customs)
DEVUTTUR LANDS siv . DA7
DHARDHOORA Wi 572
DEARMARKART A—-

office of, or trustee of a
devasthanam i ga
DaERICHA OR DHAREY TA 200
DirrERENCE—
between a mutt and a
temple,.. 226, 228
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between = custom and
usage ‘... ‘4 6
- Gurhja¢ and
Killajat  custom  of
deSCent wnn Sl 50
s ghatwali and
chakeran lands A (o
manager of tem,
ple and head of mutt 226
e tisages of Nam-
budris and Brahmans
of other provinces s 422
otte and Aa-
NOM s e 458
- Nambudri and
Nair customs in
management of pro-
perty .. T
DISTINCTION =
 between a muté and an
adhinam Abdl B a8
e sagar and biaki
marriage k205
in Punjad—
between gift and will ... 493
DiTTiga S
DIVORCE~= :
among potter caste in
Tinnevelly 118
in Assam ... e
or dissolution of mar-
riage ... e 310
among Burmese Buddhists—
actual division of goods
not essential on, 334
collusive, to avoid attach-
ment of property ... 338
disposal of property on,
for adultery Giaiah
division of property on, 334
forfeiture of property
cannot follow a, de-
creed by Court 338
grounds of, 329
desertion .. 331
Aan-ma-sat ... 334
e gecond  mars
riage s 1330
how, effected 327
Jobya-nanbya sok 1340

presumption on, as to
settlement of affairses

803

PAGE.
Divorce—(contd.)
strict . proof  required
when re-union set up

after, v A
suit for, by Burmese
wife against Maho-
medan husband 330
validity of, 334
tilug or khola 300
DONA-BUNDEE — oAl
DowER=—
customary, ii308
extravagant,and Court’s
discretion e 308
in absence of specifica-
tion of, Court to deter-
mine its nature BT
prompt and deferred, ... 307
what isa; . e 305
Drigr TIMBER e 570
DwANDVA MUTTS s 7220
in South Canara =2
DWYAMUSHYAY AN A=
distinction between  ni-
tye, and anitya, 125
in Bareilly e T TO8
what the term of, signi-
fies cavriipag
where, prevails Sl el
whether,  prevails  in
Bombay 127
B
ESCHEAT—
change of religion and, 317

P

FAMILY ARRANGEMENT 84—86
may be upheld when
made for preserva-
tion ' of peace and

property of family ... = 86
where not a, but a
family custom die 80
among Burmese Buddhists 362
Faminy Custom orR ‘Ku-
LACHAR'—=
definition of, 43
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Famiry CustoMm or ‘Ku-
LACHAR'—(contd.)
descent of property in

a petty family may be
regulated by,
effect of discontinuance
s
effect of Reg, XI of
1703 and Reg. X of
1800 ony...
in reference to ancestra
. and acquired property
1$ not a mere convention
of Abhan Thakur of
Qudh ...
- Baikantpur family...
- Bettiah Raj 0
Chota Nagpur Raj
— Dalbhoom Estate |,
— Hunsapore or Hatwa
Raj P
— Tlaka of Rawutpore
= Manbhoom Hstate ..,
— Pactum Raj
— Patia Raj in Cuttack
= Rajput family of Jadan
Thakur in Agra .,
— Ramghur Raj
— Seohur Raj
— Sornepur Raj
— Soosung Raj
~— Tipperah Raj

.

-~ Talukdari estate of

Katyari e
— Jungle Mahals .,
~— Tirhoot Raj

— Tomkoli Raj in Sarun
—= Tributary Mahals in
Cuttack ..,
— Attgurh Raj
— Killa Bankee
— Koenghur Raj
~- Zemindari of Pachete
ordinary law  prevails
if, not established
proof of,
to be binding must not
be so modern as to
preclude idea of im-
memorial usage ..
where it is not a family
arrangement but a, ...

ran

PAGE.‘

81
45

46
86

68

1§
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: ‘ Page.
Famiry UsAGE— !
money F{ensign by an
Gurh Kishenpershad . 189
Fisamininran WARFE | .. 391
FISHING IN SEA L b Sl
FooLrooSUNAH RAJ— i
whether a son by a
bhati Rani has pre-
ference to a son by a
bebhati Rani e 1. i
FoRFEITURE— i -
Hindu widow's conver-
sion to Mahomedan.
iemiand vl
lunacy does not cause,
of position of a swami
ot head of a mutt .. 237
marriage = among  gos.
sains of Deccan does
not work as, 251, 317

315

of ghatwali lands. 205
widow re-marriage and,
of property and Act
XV of 1856 (1208, 315
amtong Buryiese Buddiiists—
of property cannot fol-
low a divorce decreed
by court ... sdiians
G
(FADINASHINI—
same as primogeniture = 183
GANDHARYVA marfiage ... 288
GEER-—
rule of succession  to
office ofyx Pl
GHAIR KUP—— ;
exclusion from  succes-
sion a, wife el 403
. marriage 304, 403
I GHARBARI GOSAVI vy 253
GHATWALL TENURE
difference between, and
chakeran lands e 169
forfeiture  of = ghatwali
lands ‘i, i dos
not a joint family property zoo
origin of, ., Wi 1909
perpetual  sub-lease  of,
at Beerbhoom 2o
resumption of, "

P40
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PAcE,
GrATWALI TENURE-- (confd.)
right of succession to a,
in  Bhagulpore and
Beerbhoom 00
rule of succession to, ... 200
sale of, in Kharagpore 204
whatis a; ... G ot
Gipr-—
among Burmese Buddhists—
. by a Buddist monk ... 367

conditional, e T

death-bed, ivilia66

delivery of possession
essential in a, L

- excepting in a, for
religious usage ... 304
paggalika, and thingika, 368
revocation of, I
verbal, whether  valid
(donatio mortis causa) 360
among Malabaris—
effect of, of property to
a female and her
children by karnavan
of tarwad Al 0
in Punjab—
distinction between, and

will o w493
possession necessary to

complete a, e go

GoHEL GIRASSIAS e 264

{(FORABUNDEE TENURE—— s 531
GOSAVI—

- gharbars, .. e =283
grant to a, and his dis-
ciples .. w254
succession to a, in
Deccan .., Vw372
gundivale ., s 1249
GossaiN—

grihastha, of Hardwar 247
land bestowed on, in
perpetuity : Vi 238
marriage among, of
Deccan does not work
as forfeiture 251, 317
(ARAVEYARD—
rights of a Mahomedan
community to perform
ceremonies in a disused, 393
GYAWALS i —
adoption among, o 143

H PAGE.

HaTwa oR HunsAPORE RAT 73
HiNpu— i
adoption of son of a
Brahmo by a, Wby 150
gift of a son in adoption
by a, convert oss 158
inheritance among,Bud-
dhists of Arakan and
Chittagong w302
Hinpu CONVERT —
gift of a son in adoption
by ay e . 158
Hinpu Law-—
custom as a source of,... 13
ill(ifitimacy no absolute
isqualification  for
marriage under, - ... 317
impartible estate joint
family property accor-

ding to, At G
of inheritance applies to

Sadhs ' .., N i
Suni Borohs in Gujarat

governed by, W 402

—similarly Molesalam
Girasias in Broach . 402
Hinpu CusToMS -

see  Adoption A e o
,» lmpartibility sl G190
-y Inheritance A g00
s Marriage and
Divorce Vel 280
y Religious Endow-
ments,., ves 1 22F
HULWAEES—
re-marriage of widows
among, .. el
Hunpis—
sce Trade Customs = ... 535
Hua CHAHARAN gl

Hua JETHANSL..
or right of eldership ... go

Hua PuroHITI e 0L

Hue SHUFA OR PRE-EMTION 05

Hua Topa Garas oo 577
I

IraxA oF RAWUTPORE—
descends entire to the
eldest son T

Q.
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‘ f Pagr,
ILAKA oF RAWUTPORE=(contd.)
younger —sons = cannot
claim partition in; o 77
ILraTAM—
among Nambudris .., 430
w=m other castes .. 432
lriecar CusTOMS-~
among Mahomedan
Kanchans s 568
- buyers and sel-
lers at Kamptee . ... 567
of assignment of right of
management of a pa-
goda wae 0se 561
—Ces8 var v 507
—contract of marriage
for consideration .. 558
= to become null and
void on happening cer-
tain event o
—entered into by a
public officer we 861
w=dancing girls wilis63
- dedicating minor girls = 563
~letting house to prosti-
thites uey shei 607
—marriage contract for
consideration sl 388
—-prenuptial  arrange-
ment by a husband ... 3562
~—purchase of a bride ... ' 561
ILLEGITIMACY ==
no absolute disqualifica-
tion of marriage
under Hindu law ..., 317
rule of primogeniture
and allegation of, <« 184
ILLEGITIMATE —
brother’s right to suc-
ceed to an impartible
estate ... asy L B0
children and their caste 121
rule of succession among,
sons ant wer 278
son’s right to heredi-
tary office of Chou-
dharee in  Kulyan
Prant ... we 383
IMPARTIBLE ESTATE—
customary rights to suc-
cession to, subject to
Regulations R

6 ‘1 Paae,
IMPARTIBLE ESTATE—(contd.)

descends to first born
son -of any of  the

wives e soe 183
~sometimes  according
Lo ipriority Lol imard 1
riage of mothers ... 186
—full brother preferred = |
to  half-brother in
Tipperah Raj e 180
effect of confiscation and
restoration of Hunsa-
pore, or Hatwa Raj
(Vis major) w102
female cannot . inherit
. an, i l T
18 joint tami roperty
according ytop Hindz
law senl e 174
inalienability of, o 175
illegitimats brother’s
right to succeed to, ... 186
liability of, for debt = ... toy
may become partible ... 194
of Talugs of Oudh'|  «. 196
partition of, R
primogeniture is rule of
descent of, e 170
proof  of  impartibility
f, v A98, 587
Rajes, zemindaris,
service tenures are
170,171,172
Rani Sartaj Kuaari's
case re, 170,177
rule of succession to, . (178
Shivagunga case #¢; w189
See Chakeran lands
— Ghatwali tenures
— Inam lands
— Jagirs or Saranjams,
s iagir Chakeran lands
- Polliams
— Vatan lands
among Burmese Buddhisls—
husband or = wife
cannot inherit from
each other immove-
able property S {0
InaM LANDS AT
INHERITANCE—
among Jains w207



 GENBRAL INDEX,

R o

- INHERITANCE— (contd.)

gkt
devolution of property
deft by sudra yate re-

by a nephew to tenant

e

gulated by ordinary

law of, in absence of
_ugage to the contrary
Hindu
Sadh

T Y

law of; applies to |

278

19
277

amo}‘zfﬁ Burmese Buddhists—
~adopted child forfeits,

to his natural parents 353
——his and natural

children's shares v 0 354
—=shares of children
S of a divorced wife ... 355

_ between surviving pare-

nts and their children 350
——Dbrothers and sons @ 352
~—ewidow and children

of former marriage ... 352
by illegitemate children 356
by persons giving assis-

tance in sickness and

performing  funeral

fites R L
mutual right of, of hus-'  «

band and wife 345, 34
questions of, to be settl-

ed by Buddhist law

‘or custom e 350

© re impartible property = 319
~—husband’s power to
sell joint property ... 348

an

—second wife's right

to share with first wife 348

right of pre-emption is
an incident of law of,
when, goes by ascent..,
ong Hindu Buddhists—
of ‘Arakan and Chitta-
gong i ¢
Zerbadis
I Chins
e Chinese
See Punjab Customs e

J

agirs or Saranjams ...
agir Chakeran lands .,

wes

wes

375
349

362
363
303
363
463

210
205

1
I
!
|
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; . PAGE.
Jains-- ;
adoption by, G 136
among Sarogi, 138
---—-—-—0$wal, ! vas 138
————Marwadi, = e 140
in Bom. Presy.... 139
in Southern Ind. 141
in Bengal 42
inheritance AMong, e 2067
proof  of  inheritance
among, .. e 5OL
. rights of adopted son
among, .. 9200
widow's right among,... 208
JAMBOO BRAHMANS— =
succession by daughters
among, .. vis 1204
Jars— :
custom of = recouping
original marriage ex-
penses among, e 816
succession among, ... 270
JeNm1—
his right ... (o3[ 460
JoryA-NANBYA w339
JUBRAJ wer w47
JupIcIAL—~
dicisions  most = satis-
factory evidence .. 580
K
Kapwa Konsis—
prohibition of adoption
among, e vae IS!
KAJE (see KUurAO)
KANCHANS -
of Dethi ... s 404
see 1llegal Customs ... 568
KAN-MA-SAT —
see Buddhist Customs .. 334
KaANOM=—— . w455
difference between offi
and, W 458
effect of anubhavam
in, deed 55480
redemption of a, Vol 450
KANWIN~—
succession to, property = 3063
KARNAVAN-—
a female, ... vee 439
adoption by a, i 438
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PAGE.

IKARNAVAN—(contd.)

effect of gift of property -
to a female and her

children by, A
his power . L
is a senior member of a
tarwad <. U S
removal of a, Vew 430
KaTrAr vee 1255
KATYARI— ‘
Talukdari Estate of; ws 77
Kazi— | .
office and appointment
of, e 399
Kerao (see Kurao) ]
Kevora—
adoption in Bareilly .. 168
KHANA-DAMAD S
see Punjab Customs ... 508
KaARWA=—=
community of Broach 400
KHASCHBLA=-
succeeds where no nomi-
nationt is made e 252
Kroaas—
ancestral and self-ac-
guired property
among, . o414
females not entitled to
share their father’s
property among, e 415
history of; .. 411

less stringent rule 7e
proof of custom among 417

matrimonial law of, .. 415
settled rule of succes-
sion and inheritance
AMONg, see O )
son's right to partition
among, ... v 416
widow's rightamong, . 415
to maintenance 417
wills by, e e 418
Kror—
managing, e ag
KirTiMa ne AT Y. (o
publicity and notoriety
essential to establish, 342
KoIREES—
re-marriage of widows
among, s AT
KorLIaANaM | ... e

GENERAL INDEX,

0 2/
KorAree RATYAT R Lo
KRITAKA in 105
KRriTiva—
in Jaffoa .. LI i v
prevalent in Mithila and
. other places oe . 130
status of a, son R,
what is a,form of adop-
: tion sas { o 130
who may be adopted,in, i
form e o J
see Punjab Customs ... 496
KupaveLl (see QDAVELTI) 303
Kuikanom ... Sl AR
KULACHAR— i
see Family Customs we . 43
Kurao (or KERAO, KAJE,
Dherricha or  Dhare-
vija ves aee 200
L
LAGNA OR DHARA o 303
LAW=
comprehensive  defini-
tion of, «e. e 4
custom as a source of
Hindu, %.. .
custom and  usages
growing up  pari
passu with written, s« 6
customary, ST {0
definition of, by Austin 3
of pre-emption often
modified by local
customs e 97
priority of custom to, ... 1
various uses of term, s 2
was built upon custom 1
Lecar MEMORY A (o
LEGITIMACY —
queer custam of, among
certain caste or family 119
[LEx MERCATORIA AR
how far to be enforced
by Courts of law ... 534
LINGAYET—
marriage between
members of different
sects of, ... e (o
odawel? marriage
among, Goundans .. 302
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Lmaum——(contd )
| position of a woman
among, s son

re-marriage  of  wife
among, ... ves
serar wdiki marriage
among, of  South
Canata ses P

11y

118

393

widow re-marriage among, 117

Locar orR TERRITORIAL
| CusTom—
among  vaisnads  of

Manickgani w102
how to establish a, ... 89
in Bhabak mahals 101
| of Jaeq chaharan 9t
of g jethansi ov right
of eldership iarag
of huwq purohiti g1
of hug shufa or pre-
emption 0
proof of, 585
Lops CAsTr-~
kurao among, Wi 1290
LowER Burma—
alienation of joint pro-
perty by husband in, 376
ancestral property in, ... 373
right of pre-emption in, 375
sale of  undivided
ancestral property in, 374
widow's power - to
alienate in, o
M
Maree BirT—
. succession to, tenure e 278
ManomeDpAN—
authority of law su-
preme among, e
burial right of* a, com-
munity ses w304
caste queqtlon among, 401
converts 379, 380
during Marhatta Govt.-
custom of country
followed in preference
to, law ses 379
inheritance among,
Burmese 367

609
PAGE.
MAHOMEDAN —(conid)
Kharwa community of
Broach ... w400
marriage by a Hindu
widow after her con-
version to v 315
proof of, custom v 1502
rehglous endow-
ments . see 390
right of a, widow to in-
erit  her deceased
husband in preference
to his brother sl aee
rights of a, community
to perform ceremo-
nies in a disused
graveyard e 1303
suit for divorce by a,
Burmese wife against
a, husband s
in Punjab-— o
adoption among, ses  BIT
—among, agriculturists
and non- agrxculturlsts 507
childless, proprietor’s
power to make gift
to a daughter and
daughter’s son vy BI2
et 2 brother and
a nephew vie 514
to a sister and
sistet’s son we 514
father’s powert of aliena-
tion vos wes 51T
Kashmiris of Lahore
city governed by, law
and not by custom ... 507
khana-damads v 508
male proprietor's powel
to alienate PO 4
married daughters ex-
cluded by collaterals 508
pagvand and chunda-
vand rules of succes-
sion among, ves 506
sister’s right e 509
son of an adopted son
succeeding in  his
natural family see §I1
widow's power to alie-
nate ses 515
widow’s right 509

L
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MAHOMEDAN cUSTOM -—
ol divorce tilag or khola
— excluding illegitimate

son from office of
Chaudharee of Kul-
yan Prant ¥

= exclusion from suc-
cession of a ghair kuf
wife i s

— fisabilillak wakf in
Chittagon

— joint family

— mortgaging
land in Broach

= office of mutawalli
being hereditary to
be strictly proved ...

= primogeniture

— pronouncing ‘ameen’

and ‘rafadain” in a
MoSqUE «.,

= USUTY s

=~ widow inheriting her

deceased husband in
preference to his bro-
ther | . %

UPLFE ory i,

See Converts i
Cutchi Memoms
Dower
Kazis
Khojas
Mapillas
Mutawalli
Wakf
Zerbadis

MALABAR—

adimayavana tenure in,

land tenure in, vos

Mahomedans of,

mortgage tenures in, ..

Sthanom  lands in,

whether alienable
three different systems
of succession preva-
lent iy v
Marapar CusToMs—

See Alyasantana
Karnavan.
Mapillas.
Mortgage Tenures.
Nairs,

woe

“ns

wakf

aan

PAGE,

399

383

403

391
382

391

391
380

392
389

382
35

461
461
454
455

446

419
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Marasar Customs—(contd.)
- Nambudris, -~ @
Tarwad
MangrooM EsTaTh— ‘
succession by eldest son | g7
not by son of eldest
Rani e 58
MaNGNI— ‘
or betrothal et {01y i
MANGROL.E~— '
usage of, ... o 44
MANORIAL RIGHT iy kg0
MANU=- T
Code of, o
MARKATAYM —
prevails among Nam-
) budris PrYs e 410
Tiyans, Tiyars and
hiyyas follow, we 443
MAKURARI ISTEMRARL ... 522
MaPILLAS~ :
anandvavan's mainten-
ance among, N
devolution of property
among, .., s 452
history of, ... e T
presumption of  joint
ownership among, . 453
rule of succession among, 452
self-acquisition in,
family ... w483
MARRIAGE-~ ‘
among  gosains | of
Deccan ... v 251
—mohunts if disquali-
fication . R 1
arand Vs s 304
anuloma ... v 280
asura vas 287, 558
authorily of caste to
declare a, void s 314
baskaﬂ bibaha s 309
between distinct castes
how far sanctioned by
custom ... see 300
~—-among Lingayets... 302
bhati or bebhati 202, 304
Brahmo ... aic Ay
Christian ... 316
conditional or suta ... 304
' dagger,’! w303

dissolution of, or divorce

310
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K  PacE.
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distinction between sagai

and biahs WaiERas
effect of conversion on, = 315

. gandharva o BE
. ghair kuf ... L1048
- kolianam ... w303

kurao  (kerao,  kafe,
dhericha, dhaveyja) 290, 490

= among Jats w200
| amon, {,odh Caste zgo
lagna or dhara Wh309
ahomedan i 316
mookhochandrika von 11286
nalra Sl ol 201
Akl 304, 316
odavels or kudaveli ... 302
of bastard ... ST
of gosains of Deccan .. 317
pat see 201

 parisam or  recouping
original, expenses on
martying a widow . 315

phoolbibaha 50, 287
pl‘OOf Of, e are 592
‘sagai ot shunga o204
sambhandham ves' 420
santigrihila “id 280
sarvasvadhanan: 394, 430
secand, R
seval udike Lidis 803
shej i L E0

tali-kettu-kalyanam .. 420

. whether loss,. of caste
dissolves a, ke 312
within prohibited degrees 310

among Burmese Buddhists—

a minot's, G310
breach of promise of, . 320
elopement and, w321
head wife, “lesser wife”

and concubine b 3
of Burmese converts ... 325 |
polygamy 323
presumption of, hasa
prohibited degrees in, . 322
re,  of widow = or

divorced woman ... 327 .
second, of a man Yer 330

what constitutes a valid,, 319 |

who can dispose of a
gk, w32
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MARRIAGE—(contd.)
three kinds of, e 218
in Punjab— _
chuddar andast 304, 404
exchange we 495
k"u?‘ao ven s 496
MARUMAKKATAYAM ~—
governs Nairs ws 419
Mzrxoima RiGHTS —
and temple of kachan-
‘ karissi ven 257
MiGrATING FAMILY 31
onus probandi we 275
presumption in favour of, 274
rule = of succession
Of, wen e 272
— in case of change of
habitat by act of
Government ahB
test to be applied in
deciding whether lex
loci | goverps  suce
cession of a, e 273
in Puniab—
see Punjab Customs «e 478
MIGRATION—
of a Hindu widow sub-
ject of Erench India to
British India L1290
MIRASDARS
in Madras ws 526
MOBUNT ..
chela or disciple alone
entitled to succeed to
a deceased, w230
—in default, a gurubhai
or some other relation
Of, an ver 236
elect must be installed
at bundhara ceremony 233
legal representative of, 235
martiage among, and
disqualification e 250
‘nomination of successor
by deceased, must be
confirmed i 233
| removal of a, B 0
rights of a, of a mutt 230
5 whether  leprosy dis-
E qualifies, o237
| in Punjab—
l see Punjab Customs e 497
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MosuNTEE— PAGE.
' or mohuntship A )
right of succession to a, 231
rule regarding succes-
sion to, «se voul 232
usage of each, is its law
of succession dnnand
MovrLesALAM (FIRASIAS 402
governed by Hindulaw =
in matters of succes=
sion and inheritance 402
MOOKHOCHANDRIK A~
marriage 286
MoRrTGAGE—
tenures in Malabar ... 435
Kanom ees 455
Kuikanom i 457
olt1iue RO
-~——/)erzmrlhmn wi 400
Mosaux——
_ pronouncing ‘ameen”?
and performing
“ rafadain’'in a, ... 392
public worship in a, SWioinge
superintendence of, .. 455
MuTAwULLI—~
a female may bea, ... 391!
custom of office of, to be l
strictly proved o 1301
Murr—
difference between  a,
and a temple iy 1220
————between manager
of temple and head of, 226
distinction between, and
adhinam 225
dwandva 226
foundation of, dates from \
Sankaracharya v 224
origin of, e 223
of endowed, .. 225
ri%hts of a mwohunt of a, 230
ules of succession to a, 23
— khaschela to succeed
where no nomination
made s 234
sudra or shivite, ieq 2080
succession to bairagee, ... 258
to, in Cuttack = 240
to a shivite, ... 238
swaws or head of a,
does not forfeit his |
position for lunacy ... 2
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N. L. Agre—
applies to trade customs
NAIRINS or Dancing glrls--
adoption by,
—in Bengal
-—in Bombay
—-in Madras Ry
plurality of adoption
among, «.s
INAIR—
marriage of sambhan-
dham i
—-talz-ketfu‘fmlyanam
marumakkatyam governs

s
LAl d

“we

e
PR LU

ne L

tarwad ... 419,
NAMBUDRI— iy
appointment of an heir
among, ...
difference betweeh
customs = of, and
Nairs 'in  manage-
ment of property ...

———=between usages of,
and  Brahmans of
other provinces

history of, Brahmans ...

illatam among,
liability of sons

for

farher's debts among,
inakkatayam  prevails
among, ... N
modes  of affiliation
among, ...
right of eldest members
of, family
rule of devolution of self-
acquired property
among, ...
rule  of  succession
among, ... 2 ek
sar?/awad/mnam pecus
-Vl <o P

widow’s power of aliena-
tion and adoption ..
NATRA MARRIAGE
NIHANGS—
succession among,

wue

NigkA MARRIAGE 304,
NISPRAHA | ..
NON-OCCUPANCY  HOLD=

ING "e 00
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G : ‘ i f ’AT MARRIAGE | A ()

Ocoupancy ... siszo bR TA TRATIN ConTack, . 1196

OUCCUPANCY HOLDING— PERUARTHUM TENURE ... 461

519, 521 | I"HOOLEBIBAH—~

OCCUPANGY Rmnrv— marriage . sl 287

‘ ‘ 520, 525, 526 son, his status 6o, 62

ODAVELT  OR KupaAvELL wife, her .ctatus 50, 6o

‘ Mmamex-— PIRES—
among ngayet Gound- rights and pnveleges of 526

ans o, v 302 | POGGALIKA— Ve 68

0t e SRR S 488 F POLLIAMS —

,d‘lﬁemnce‘ ‘ betwesn dayadi-pattam rule of
kanom and, L 458 succession applicable

right of, helder Wi ARG to, A 209
R | impartible, governed by

o rule of primogeniture 208
e succession to a, accord-

PacHEES SAWAL~— 50, 61 ing to priority of bxrth 209

PACHETE— ‘ what is a, ... 207
zemindari of, w72 © POLYGAMY—- | -

Pactust Ras— = .. 7t lawful by Buddhnst law 1323

' Pagavanp and CRUNDA- iiPon‘or Paruior DEZ VL 288
VAND 466, 506 | PosTHUMOUS CHELA ' ... 248

Paras i eha iRTA son or heir .. 276

- PaLux Putsa Jkh 165 | PorTER CASTE-—

PARISAM— | divorce among, o g
or custom of paying parisam among, T gls
‘original marriage ex- PRUu-EMPTION... e 95

pense on marrying a among Chnstians or
widow ... harei Europeans iikiog

PARIYAM — ! how a Mahomedan to
ot betrothal G407 enforce  his right of,

PARSIS — ) againsta Hindu .. 97
mangnis  are  indis- in Punjab and Oudh

soluble among, 308 right of, is regulated

‘PARTITION - by statutes 97
of ancestral property in is essentially a Maho-

father’s life-time = ... 277 medan doctrine ... | 93
among Burmese Buddhists— no right of, according to
between adopted . child Hindu law A
and step-mother 371 ot hug shufa | 05
brothers and right of, recognized in
smters 370 Madras Presidency
- children of ﬁlst even as between Ma-
marriage and second homedans except by
Wwiked i bee 972 local custom. 97
& first and second - of, ‘among Bud-
wile ses 371 dhists is an incident of
husband and wife 370 law of succession and
step-mother and inheritance V878
step-daughter 372 rule of law re, aslaid
—— —two 5isters devi1 308 down by Cal, H. C.. v g8
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PRE-EMPTION~— (contd)) ‘
when right of, arises ... 05
where custom of, does '
and does not exist ... 08
where law of, modi-

fied by local customs = o7 )

see’ Pumab Gustoms ... 504
Priest or Puroliit=

exclusive right of a, ... 03

<has no hereditary rvight

to fees . AT
his right to fees collect-

ed at shrines 03
whether sale of office '

of a, is valid ey O

wrongfully receiving fees 94
yajamana's right  to

select his own, E I o
Prigstry Orrics e
PRIMOGENITUR E~—

custom  of, exists in
Pactum Raj ey

eldest son  succeeding
by rule of, is son
born first by any of
the wives it i)
—sometimes son. born
by mother married
first L 180
gadinashini same as ... 183
hug  jethansi i A
right of....
is. rule of descent of
impartible estates ... 170
proot of, ... Lo [ hBa
Ra'ﬁmt family of Jadan
Thakur clan subject to, 75
rule of lineal, prevails @
in Dalbhoom estate... = 63
rule of, and allegation
of illegitimacy Chii 184
succession by lineal, in
Chota  Nagpur Raj

9o

family " .. 68
what is a lineal, R
whati1s, oy N

amony Mahomedans—
see. Mahomedan Cus-
tOms v A 80
i Punjab~
see Punjab Customs ... 463
customary right of, .., 572

wls . GENERAL INDEX.

Privacy—
“PRO-SON-BRAHMAN'' ., ¥65
Proor or Cvstoms = .. 579
PROSTITUTE ~e ’ ‘

adoption by a, = .. !ég
landlord and, tenant ... 507
rule of succession i

amiong, ‘282

Pusric PoLicy -
marriage contract to
become null and void
on happening certain

_ event opposed to, ... 561

- —for consideration op-
posed to, 558, 559, 560
‘public. officer entering
into a contract not
enforcible opposed to ... ' 561
PuerLAa PuGGEE Lk ene
PuNCHAYET 19, 20
PUNIAB (CUSTOMS =
among Hindus see—

. Adoption 47§
Alienation . 485
Inheritance By g

Marriage and Divorce 494

Pre-emption 801

Religious Institutions 497

Village Common Land 503
among Mahomedans = ... 500
PUTNEE LANDS-— :

rentofl o ] Lo R
| Purrika PuTka w110
R
“RAFADAIN'— o302

RAIYAT = '

auction purchaser of
right and interest of a, 531
halders of joint undivid-
ed estate and a, ey
korarce, .. o530
right of a non-occupancy,
not made hereditable
by B. T. Act i 520
-==0CCupancy, to cut trees
on his own land = 520, 521
with rights of occupancy in
Madras Gy og2n
See Mul-raiyat I
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RaBANSTS ~ | RE-MARRIAGE —
rule of succession appli- - of widows sanctioned
cable to, Tasiiany by caste custom ... 11§
Raspur— —among Aheers .. 115
family of Jadan Tha- ~———- Hulwaees .. 11§
ks e gs st Ll inirees 11§
Ramenur Ras i o) —— — Lingayets 117
RaoTeas — s o iMaravers LT TG
re-marriage of widows e Namasoodras 11§
among, ver 118 e Raoteas' ' a5
RAVUTHANS— of widows according to
of Palghat AT ' caste custom, forfei-
Repp1 CasteE— ture of property and
- #llatam among. iang Act XV of 1856 205, 315

whether a father-in-law
can disinherit his heir
in favour of his son-

*in-law among, e ()
REGULATION—
VILI of 1793 11206

- Xlof 1793 .« 77, 78, 79 89,
: 171,380, 381
Xoof 1800 L igry 870,180

Mlliof 18og... 80171y 380
XXIX of 1814 IR o]
XIV of 1819 e 200
Bom. XX VI of 1827... 400
Mad. XXV of 1802 ... 209
: MVL of 1827 Vi 220
RELiGIOUS ENDOWMENTS—
English law relating to
superstitious uses has
no application  to :
221

Hindu, Gy
formalities and incidents

of, 221
proof of, a0

public and private, .. 221
see Adhinams
Mutts.
Temples
Vaishnava Akbaras.
among Mahomeduns—

see Mahomedan
. Customs G300
RELIGIOUS INSTITUTIONS—
see Punjab Customs ... 497

Revigious OFFICE—
ves extra commer Ciun 243
saleability of, among
Mahomedans IR
see lllegal Customs ... 501

==decisions by All. H.C. 206
e Bom., H C. 208
ienrmesimee e Cal, H.C, 207
e - Mad. H.C. 201
of wife among Lingayets 118
of a woman during life-
time of her husband 291
wife's right of, among
Aheers STy
among Burmese Duddhists—
of Burmese widow or
divorced woman ... 327
RigHT~—
exclusive, of succession
of an eldest son ... 260

Jain widow's, 268
of adopted son among

Jains o 269
— eldership ( see /fing

Jethanst ) sl lion
e Hindu widow to in.

herit her son e 209
— landlord  (/see /Jug

chaharan ) SR ¢
— mohunt of a mutt ... 230
- mon-occupancy

ratyat 520, 521
~ pre-emption ( see

hug shufa ) Gl

— purohit and yajamana g1
— sister to succeed ... 26§
— son by sarvasvadha-

nam marriage o 430
- Succession  to  mo-
huntee . ‘

among Burmese Budd/u's;.;—
—— | pre-emption .. 37¢
RussuM— w528
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SapHs -
Hindu law of inherit-
ance applies to, e
SAGAT or SHUNGA G o
distinction between, and
Otahi marriage . 295 |
SAJIADANASHIN--~
office of, in Surat e 384
whether  devolves on
eldest son M
whether, in his life tim
can appoint his suce
CesSOFr .. 11386
SAMBMAND HAM marriage 420
SANJOGEE BAIRAGEE ~—
of Bombay... e 2870
SANTIGRIHITA marriage-— = 286
SARANIAMS v e
SARVASVADHANAM wlisad
form of affiliation among
Nambudris 420
incidents of, marriage... 430
right ~of son by,
marriage T
SeorUr Rag , ci i
Serat Upigi—
marriage among Lin.
gayets =~ of  South
Canara ... AR
shadee = . hev/ 200
SHEBAIT ~~
power of a, or manager
of a temple 220
SHIK—
anand marriage among, 304
siiccession among, .. 270
SHIVAGUNGA CASE w80
principles established in, 191
SHiviTE MuTT—
succession to, “hliael
SHROFFS—
pracetice of, in Bombay = 541
SoN-— .
appointment of a daugh-
ter to be as a, s 11606
exclusive right of suc-
cession of eldest, 260
hritaka = o R 1o
Lkritima, .. ki UL
posthumous, or heir ... 276
rights and privileges of
adopted,.u s 16()
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SoN-—(contd.) i L
rights of among Jains ... 269
rule of succession among
illegitimate, vex 1278
subsidiary, 127, 128, 165
succession by, of different .
Wives| ' 4 0 260
~==by a brother to the ‘
exclusion of, o
whether a, by bhati
Rani has preference ‘
to a, by bebkati Rani 262
tn Punjab— |
right of, . AL T
~—~ =igister's e 475
in-law (kkana-damad) 477
SoNEPUR RAJ w74
SOOSUNG RAJ T 64
SrRAVUK GURU— )
succession to, st 238
STRIDHAN-—
descent of, among Cutchi
Memons... el 411
SUCCESSION-— ;
among Cutchi Memons 407
—~==dancing girls see 283
e JAtS  wes e 270
——RKanchans of Delhi 404
Khojas e 410
—_Nihaﬂgs \ v 27‘
—==Drostitutes Dy 282
by adoption where con-
trary to family custom 75
—=—brother to the ex:
clusion of sons w299
=~—daughters  among
Jamboo Brahmans ... 264
-—-—gcldest male heir of '
deceased trustee ... 276
~— ~nephew to Brahma-
charee .. SR VT
—~ primogeniture = in ‘
Chota Nagpur Raj ... 68
= -—sister or sister's son 265
——son of phoolbibahs
wife 58, 62
=-—50ons by different
WiVES 'y w260
——woman as trustee of
a templese, wee 230

custom of, in Tipperah
Rai nee

ons

46
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SUCCRSSION—-(contd.)
dayadi-patiam rule  of,

PAGE,

applicable to Polliam 209
exclusion  from, of
‘daughters 264, 265
—~females Latiags
———ohair kuf wife .. 403
——widows e 2 6%
exclusive right of, of an
‘eldest son % Gl 1260
female, among Cumbala
Tottier caste e
in Foolkoosunah Raj .. 262
right of, to a mohuntee 232
rule of, among Nambudris 423
«—-=, among regenerate
“classes Ghiiegd
——among sudras ., 270
~ —weint Bengal ... 280
—in Bombay .., 281
m-—-—-iﬂ N.W- Pc LTy 28[
- —~—itl Madras ... 282
===, applicable to Raj-

. bansis we 277
=— by illegitimate sons 278
===, in case of change of

habitat by act of
Govt. S G
==-— in case of a Hindu
widow subject of
French India mi-
rating to British
ndia i 276
~-=, of migrating fami-
iEnlies sue. e 273
« = to an impartible
estate wee 178
e, 0 A gee? w241
| ==, to mohuntship ... 232
== to a muil L iaga
Sikh, i I
three different systems

of, in Malabar ' . .. 419
to adhinam AL {0
to bairagee mulls oae 258
to bhapdars lands ' in

Broach ... S (o ]
to ghatwals tenure 200
to gosavi in Deccan .. 272
to kanwin property

among i, Burmese

B“ddhists sun 363
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Svccession—(contd.)
to mafee-birt tenure .. 278
to mutts in Cuttack ... 240
to polliam according to
priority of birth o 209
to property of ascetics.. 270
to property . left by
mother among
Bogam caste s 118
to religious trust  pro-
perties i T
to Soosung Raj not by
right of custom but
by will of Sovereign
power of the time 64, 68
to sravuk gurn 235
to Tirhoot Raj s 53
to vaishnava  akharas
and shivite mutts .« 238
usage of each mohuntee
is its law of, Sl 24
in Punjab~
daughter’s reght of,... 471
exclusion of females
and their offspring
from, «se R {6y
mother’s right of ... 471
pagvand and chund-
avand rules of, ... 466
SUDRAS— ;
adoption by, AR (o]
paluk  putra  valid
adoption amongst, ... 155

rule of  succession by

illegitimate sons among, 279

——in Bengal 280
~ain Bombay P )
—in Madras a8
in N. W. P. L sy
Supra MuTTs Ui i
Supra Yari ThoiErg
SukuLpIPl BRAEMANS—
governed by Mitakshara 276
SunI BoroHS—
governed by Hindu law
in matters of succes-
sion 402
SUNNAD —
under Mad. Reg.
XXV of 1802 and its
effect on hereditary
209

estate ' < viky
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Sura-— kst ‘
or conditional marriage = 304 |
i
TALI-K BTTU-KALYANAM ... 420
TALUKDARI— .
estate of Katyari ainda b,
Tarvas or OUDE R0
Tanjore COSTOM Gabi AT
TARWAD — ' 410, 434
alienation of, Ay
anandravan of a, .. 440
effect of gift of property
toa female and her
~ children by Zarnavan
Of a, v e 441
karnavan of a, P L
TAVERAl===
meaning of, 442
right of maintenance of a, 443
TrEMPLE==
difference between, and
mutt Lee0
manager of, and
head of mutt wiinse
melboima  tights  of
bachankwrisi, L aeg
power of a shebait of, .. 229
succession by male heir
of a deceased trustee
in Tinnevelly i 226
Tenancy CuSTOMS—
adimayavana tenure in
Malabar s 530
abadi;  buildings  in
N.-W. P. yau s
auction sale of raiyat's
right s 530
bhagdari tenures in
Broach A sad
bire zemindari e 529
Bombay Rev. Survey
Act and usage e 528
digging of wells T
donabundee and agore-
buttae R
ghatwali tenure sas I R3X
orvabundee tenure JToRes
holders of joint undivid-
ed estate and a raiyal | 521
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kovaree vaiyat leas
makurave istemrari ..
managing khot
mirasidars in Madras
muul-raiyat and musia-

non-agricultural | lands

fore L\ Bo Act
heritability of . e
occupancy -~
ascetics right of
occupancy holding—
“transietability of, ..
saleability  of, in exe-
occupancy rights -
incidents of; j
in Madras
in Assam
pasture land . ah
payment of putnee rent

TENANT RiGHTw-
nephew not to inherit,...
TERRITORIAL CUSTOMS—
see Local Customs
THINGIKA
TaIvvas
i TipperAH RAS—
alienation to a daughter
of the, family
family custom of suc-
cession,
Jubraj,
Thakur

suy e

POt wns

wee

Burva

preference  to  half
brothet in. family
power of alienation of

reigning Rajah of, «.

gév in Sonthal Pergs. -
transferability of, be-

VNI T

non=occupancy holding :

cution of decree ..

proof of, e
removal of  building
during continuance of
lease wa
rent of alluvial accre-
tion
rights and privileges of
pikes e
russum |
zabita-batta e

full brother succeeds in
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Tenancy CusToMs —(contd.)

530
572
529
526
531
5 18
520

529

593

522

529

520
528
328

368

443

53
46

186

51
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'I‘!Pmmu RAy—(comtd )
“what may be considered

Paam

as established family :

‘ * custom pertammg to,
i IRHOOT RAJ v

bes

CTivANs R

Tivars
Topa GARAS HUQ
Tomkon1 Ras
Trape CusToms—
badnee contract
‘conumon carriers i
cotton sutta in Bombay
—==trade in Futn,orm
hundi— :
-—agent  authorized to
collect,
- Bombay
(. practice re,
- «~Bushire practlce
. presentation of,
—Dacca usage re draw-
ing of, :
-—-mlerest on,
among Bankers
at Murbhldabad

san
shroff's.
re

290

—nam-jog, e

—N. 1. Act applies to,

—payable on arrival or

atsight ..
—time of presentatnon
— peth or duphaate
~~when English law ap-
- plies to,
—~s}m/z~jog,
‘ ~=cashing of

bne

and bill of exchange

endersement on,

—nolice—
by acceptor to
endorsee
——by return post ...
——of dishonour
insufficiency  of pack-
ages and bill of lading
lex mevcatoria
—how far to be en-
forced by courts of law
method of examining
jute bales and of as-
certaining damages...

ew

hiw

51
¥
443
443
571
72

543
546
543
542

548
541

541

539
540

541
335
538

538
538
541

542
535
537

dlstmcnon between,

530
538

540
540
540
545
533

534
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TRADE CusToMS—(contd.)
proof of, ... SR
trade name sS40
usage of = Mangrole :
marine insurance 543
wagering contract : in-
terest | ue, e
TrIBUTARY MARALS —
gurhjat and  killajas
. custom of descent in, 59
succession by son  of
phoolbibals ‘wife 58, 62
w.—in Attgurh Raj 61
~Koenghur Ra] 61
——-—-————Kllla Bankee .. 61
U
UnREASONABLE CUsTOMS 566
Urps—
or Manomepan CustoMs 3§
Usage—
custom and, growin
up pari pa:.m with
written laws 6
difference between, and
custom ... 6
o , of ' Nambudris
and  Brahmans of
other provinces .. 422
of each mohuntee is its
law of succession .. 234
see TrNANCY CUSTOMS—
weand Bom. Sur. Act .. 3528
—meaning of, under S,
183 B: %‘ 518

—not defined by Bt 'Act

_referred to in ss. 178
and 183 B. T, Act .

—removal of buildings
during continuance of
lease according to, ...

TrapE CUSTOMS—

—in Dacca re drawer
and agent

—of native bankers at
Moorshidabad

See

ey

—of Mangrole : marine
insurance
—Tuticorin, of cotton
trade o “
UsuRyY
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VAISNABS —
and waisnabis in Bha-
bak mahals sy 101
of Manickganj v ilog)
Varswava AKHARAS— Wi
.. succession to, deiiaeg
Varan kayps— we 218
alienation of, i b U
deshghat, .. AL Ty
deshmukfi, waliare
deshpande,s.. k219
majumdari, WE R
Service, o U i e A
ViLLage-— 7 j
wagib- wliurs primd
fecie evidence ) S8
VILLAGE COMMON LAND ~ 5§03
rights of absent proprie-
tor to, we' 305
VILLAGE COMMUNITY — ... 19
Vis Major ... e 192
w
WAGERING CONTRACT— 542
Wasis-vL-URZ—
or settlement records w. = 97
village, prima facie evi-
dence wre aen 581
WaARF—
fisabilillak, in Chitta-
gong ses : ses 301
. mortgage of, land in
Blfo%Ch wee ase. 301
what constitutes valid, 390 |
Winow-— ;
adoption by untonsur-
ed, among Daivadnya
Brahmans RS L0
exclusion of, from suc-
cession qa. ke 20
her power of second
adoption Gon- 138
of adoption
in Gujarat and Mara- i
thi country ses 15301
in Dravida country 154 |
migration of a Hindu, '[
subject  of = French |
India to British India 276 |
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Winow = (contd) ]
~ power of Nambudri,
to. alenate and
adopt ... L
re-marriage of, sanction-
ed by ' caste eus.
i tom PRI ( ‘uu
—among Aheers s

Hulwaees ...
Koirees i
Lingayets .., |
Maravers: .
e N amasoodras
Rﬂﬁteas R
‘remarriage of forfeiture
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