
t l f l  * ' f ' 5 : (ot

: • , > c .  3
.

v ' '  '  • '' ’  *

• X
• p $ > k

.

„.d " ■ , | . '** '-
i I ■■ MH

/ '

• H C  C-H •,

'' ** *  I  H  H E

'"TIP A N G L O -IN D IA N  CODES

W llI T lE Y  STO KES

f|| '
'.i  ‘ \ \

1 1  I  /  < V 7  " I

: « W - i  s p r a l  iL'-'inH
•  , v #  ,

l ■

• >

VUL. II.



| | l  1 <SL
*

■ ;i ' ■ ' ’ I

^ottbott

H E N R Y  F R O W P E

jil§%  - - 1
%y -'SalS®

Oxford University Press Warehouse 

A men Corner, E.C.



.-a ’ v - • • EJ

m -  ' f ) S - o o S 3 & c { § L

TH E  • • ; ''

;v ■ .'■ " ■ ',.■  
ANGLO-INDIAN CODES

• * '.  v
> S . "

. y
\ # \  EDITED. BY

V . '  . * '

WHITLEY STOKES, D.C.L.
OP T IIE  IN N E R  TEM PLE, B A R R IS T E R -A T -L A W , CORRESPONDENT O F THE 

IN STITU TE OP FR A N C E, AND LATE LAW -M EM BER O F TH E 

COUNCIL OF TH E COVER NO R-G EN ER A L O F  IN D IA

V O L . I I .  e  0

A D JE C T IV E  L A W  V

O W fo rA

A T  T H E  C L A R E N D O N  P R lK S  

1888

[ All rights m< rvod ] „ '
‘ \  •. \

■ •>

1 v
*  .



<SL

- ' ”* •
\ • '

“ /

3 1 3  • 1 /
■ $ « w »

\ / . V

‘ Owr principle is simply this —  uniformity when you can 
have i t ;  diversity when you must have it ;  Irut in all 

cases certainly.’— Ma c a u l a y .

|L. "'4

_

5737



TABLE OF CONTENTS.

X  PAGES

I ntroduction to the Code op Criminal P rocedure . . 1-36

T he Code op Criminal P rocedure, 1S 8 2 .....................................37~372

A ppendix A . P laces outside B ritish India in which

the Code is  in force . . . .  373-374
A ppendix B. Offences triable by jury . . . .  374~375
A ppendix C. N umber op jury \ ........................376—377
A ppendix D . T he unrepealed part of 9 Geo. IV, c. 74 377—379
Appendix E. T he unrepealed part op A ct X  of 1875 . 380

I ntroduction to the Code of C ivil P rocedure . . . 3S1-440

T he Code of Civil P rocedure, 1882.................................................... 441-S09

A ppendix. P laces outside B ritish. I ndia in which the

Code is in foroe..............................................  810

I ntroduction to the Evidence Ac t .................................................... 811-S41

T he E vidence A ct, 1 8 7 2 .......................................................................842-936

The Oaths A ct, 1873 . . . . . . . . .  . . . 937-939
I ntroduction to toe L imitation A ot ' ........................................... 940-934

T he L imitation A ct, 1877. \ \ \ \ .  v v • ■ • 955-1005

T he F irst A ppendix . . ' ■ . . . . . . .  . . 1006-1134

• T he Court F ees A ct, 1870. • • - 1009-1043

The Suits V aluation A ct, 1887 . . . . . 1043-1046

T he Stamp A ct, 1879 . . • "......................, • • 1047-1098

T he Registration A ct, 1877 . . • • 1099-1134

T he Second A ppendix . • 1135~1 x58

T he D ebtors A ct, 1888 . .............................................. i i S l -1 1 ! 0
T he Civil P rocedure Code A mendment A ct, '1888 . . 1141-115S

A ddenda to V olume I . . v * , •' II59- I I 7°

A ddenda' to V olume I I ........................................ ,/  ■ 1170-1173

Corrigenda in V olumes I  and II • I174~I175
Index' to V olume I I .................................... .............  j  . . 1176-1224

•\ . ’ , i . .

%



<s l
TABLE OF ABBREVIATIONS.

*̂ r̂a...............  ~  Reports of tlie High Court of Judicature for the North-
Western Provinces, by Munshf Hanuman Pershad and 
Laid Liilita Pershad, vols. i-iv, Agra, 1867, 186S.

Agra P. B. ... = Reports, etc. containing Full Bench Rulings, Agra, 1S67.
...................  = Indian Law Reports, Allahabad Series, vols. i -x. A lla­

habad, 1876-1888.
®en- •;............  =  Bengal Law Reports, vols. i-xv, Calcutta, 1S68-1S75.
Ben. F. B ........  = Full Bench Rulings of the High Court at Fort William

Calcutta, 1874. ’
B, ,m.................. = Indian Law Reports, Bombay Series, vols. i-xii, Bombav

1876-1888.
Bom. H. C. ... = Reports  ̂ gf Cases decided in the High Court of Bombay, 

vols. i-xii, Bombay, 1867-1875.
Bonin...............= Reports of Cases in the Supreme Court at Fort William

V1856-1859), by C. Boulnois.
Bourke ........... =  Reports of Cases . . .  in the High Court of Judicature at

Fore William, by Walter M. Bourke, Calcutta, 1867.
( 'al- ...............  “  Indian Law Reports, Calcutta Series, vols. i-xv, Calcutta.

1876-1888.
C. L. R ............  = Calcutta Law Reports.
Fulton ...........  = Reports of Cases in the Supreme Court of Judicature at

Fort William, Calcutta, by J. W. Fulton, 1845.
Hyde ......... = Reports of Cases, etc., by E. Hyde. Two vols., Calcutta, 1864.
Ind. Jur., N. S. = The Indian Jurist, New Series (Jan. 1866— Sept. 1867).
1 lad.................  = I “ d,an Law Reports, Madras Series, vols. i-xi, Madras,

IO7G-IS88.
Mad. II. C. ... = Reports of Cases decided in the High Court of Madras vols 

l-vni, 1864-1876. ’
Marshall ....... = Reports of Cases on Appeal, Calcutta, by AV. Marshall 1S64.
Mori. Dig. ... = An Analytical Digest of all the reported Cases decided in 

the Supreme Courts of Judicature in India etc  
W. H. Morley, London, 1850, vols. i-iii. ’ 5

Morton........... = Decisions of the Supreme Court of Judicature at Fort
William, by T. C. Morton, Calcutta, 1841.

-v  ^  • P ...........■ = Reports of Cases heard and determined in the High Court,
N .W . Provinces, vols. i-vii, Allahabad, 1873—1S75. *

Perry ...............  =  Cases illustrative of Oriental Life and the application of Eng­
lish Law to India, by Sir Erskine Perry, London, 1853.

.................  = The Weekly Reporter, Appellate High Court, vols. i-xxvi
by D. Sutherland, Calcutta, 1864-1876.

Suth. 1864. ... =  Sutherland’s Reports of Decisions of the Appellate High 
Court from January to July, 1864, Calcutta, 1867.

Suth. Sp. N . ... -  Special Number of the Weekly Reporter. . . containing Full 
Bench Rulings from July 1862 to July 1864, Calcutta.

Tayl. & Bell... = Reports of Cases heard and determined in the Supreme 
Court of Judicature at Fort William in'Bengal, vols. i and 
ii, Calcutta, 1851-1853.

W ith the exception of Maddock’s reports of cases temp.
1’lumer V.C. and Leach V.C., tiio English Roports have 
been cited in the usual manner.



( ® )  %

INTRODUCTION TO THE CODE OF 
CRIMINAL PROCEDURE,

I he importance of supplementing the Penal Code by wise rules 
for preventing offeilces 'and bringing offenders to justice appears 
from the following considerations1 :—

First, expense, delay or uncertainty in applying the best laws 
for the prevention and punishment of offences would render those 
laws useless or oppressive :

Secondly, the law relating to criminal procedure is more con­
stantly used, and affects a greater number of persons, than any other 
law. The offender and the individual injured are, as a rule, the. 
only persons immediately affected by the commission and punish­
ment of a crime. But in the measures prescribed for preventing 
crimes and prosecuting criminals any one, however unconnected with 
a given offence, may And himself involved. As a judge, a magis­
trate, a soldier, a volunteer, a policeman, or even a private citizen, 
every one is liable to become an active party in preventing the' 
commission of crimes, in stopping the progress of crimes continuous 
in their nature, or in arresting offenders. In India, moreover, 
private persons are liable to serve in trying cases as jurors or 
assessors.

h or these reasons the Government of India has laboured long and History of 
zealously to produce a code of Criminal Procedure which should *®. 
be easily understood, cheap, expeditious and just. So long ago ns criminal 
the 20th March, 1847, the President in Council instructed the Procedure- 
Indian Law Commissioners to prepare a scheme of pleading and 
procedure with forms of indictment adapted to tho provisions of 
the Penal Code; and such a scheme, together with several forms, 
was prepared by Messrs. Cameron and Eliott, and submitted 
with, a report dated 1 Feb. 1848 s. Their draft was exnmined 
and considered by a new set of Commissioners appointed in 
1854 under 16 & 17 Vic. c. 95. sec. 28, and comprising Sir John

1 Seel.ivingston’s introductoryrepurt 4 Nov. 1843 regarding the qualifica- 
to the Code of Procedure prepared for tions, summoning, and challenging 
the State of Louisiana, Works, i. 331, assessors and jurors. This I have

3 There wasa previous report dated not soen.
VOL. II. B
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Eomilly M.E., Sir John Jervis C.J., Sir Edward Evan, and 
Messrs. Cameron, Ellis, Lowe (now Lord Sherborne), and Millett. 
Thesu Commissioners produced a draft- Cddejwhich was presented 
to Parliament in 1856 ,_ aild.tva's’• in the following year introduced 
into the. Legislative Council by Mr. (now. Sir Barnes) Peacock. It 
ultimately was passed by the- Legislative Council as A ct X X V  of 
1861. This Code came into force on 1 Jan. 1 8 6 2 it applied in 
the first instance only to the territories subject to what were 
called the general regulations, but was gradually extended to 
the rest of British India except the Presidency-towns. It  was 
amended by Acts X X X III of 1861, XV of 1862, V III  of 1866, and 
(very largely) by.Act V I II  of 1869. - Three-years after, the prin­
cipal Code and its amending Acts were repealed and replaced by 
Act X of 1872, drawn partly by Mr. (now Sir Fitzjames) Stephen 
(who tells u s1 that he framed the sections corresponding with 
sections 2 3 1-2 4 0  of the present Code); partly by Mr... H. S. 
Cunningham';, but chiefly by the late Captain Newbery, personal 
Assistant to the .Inspector General of the Panjdb police. This 
Code, like its predecessors, was not applicable to the Courts 
established by Eoyal Charter in Calcutta, Madras and Bombay.

The High For these Courts, as well as for the High Court at Allahabad and 
Courts • s •

the Chief Court at-Lahore, provision was made by Act X of 1875
(to regulate the procedure of the High Courts in  the exercise of their 
original criminal jurisdiction), which reduced the number of jurors 
to nine and the number of peremptory challenges to eight, dispensed 
with the necessity of an unanimous verdict, codified the law' re­
lating to habeas corpus, provided a simple substitute for the writ 
of certiorari, and repealed and re-enacted in on improved form 
the seven A cts2 by which the Legislature had from time to,time 
amended the criminal procedure of the Supremo Courts, or their 
successors the High Courts. This A c t3 was drawn by the writer 
and earned by Mr. (now Lord) Hobkouse.

1 History of the Criminal Law, iii. juries. Certain other provisions re-
337 n. Captain Newbery informed luting to the criminal prop- .lure of 
me that Mr. Stephen also drew Chap- the Supreme Courts wer. itained 
ters I I -Y I I , X X III  (chiefly) and in 9 Geo. IV '• c- 7 4> v vas re-
X X X V I, and that Mr. Cunningham pealed by A ct X  ot 1S75, with the
drew aeo. 90, moat of Chap. X IX , and exception of sees. 1, 7, 8, g, 25, 26, 
Chap. X X X IV . arid 56. 11 also repealed certain eu-

2 Acts X X X I of 1838, XXTI of actments (in Acts X X IV  of 1866
1839, IV  of 1849, X V I of 1S52, and X III  of 18G9) relating to the 
X V I l i  of 1862 (except bops. 26-35, Iliyh Court for the N.W. Provinces.
47-53 , and Act X III of 1865, a use- 3 Except secs. 97 and 98 («= Act X
ful measure, carried by Sir H Maine, of i SSj , sec. 305', which were drawn 
which (inter alia) abolished grand by Mr. Hobliouse.

.  * \ .
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The Code of 1872 was also inapplicable to the Magistrates’ The 
Courts at Calcutta, Madras, and Bombay. For these, provision ^'®^ency 
was made by Act I V  of 1877 (to regulate the procedure and increase trates. 
the jurisdiction of the Courts o f Magistrates in the Presidency 
Towns). This Act, which increased the jurisdiction of the Presi­
dency Magistrates, assimilated their procedure to that of the pro­
vincial Magistrates, and made many other improvements, was drawn 
by the writer and carried by Mr. (now Sir Theodore) Hope.

It  thus appears that, before the present Code of Criminal 
Procedure was passed, no less than three such Codes were in oper­
ation in British India; Act X of 1872, amended by Act X I  of 
1874, which was in force throughout the Mufassal; the High 
Courts’ Act, X of 1875, which was in force in the Presidency- 
towns, Allahabad and Lahore ; and the Presidency Magistrates’
Act, IV  of 1877, which, also, was in foice in the Presidency-towns.

Many cf the provisions of these Codes merely repeated one 
another; many of their rules, though dealing with the same 
subjects, unnecessarily, varied in language ; aud the result was that 
the bulk of the Indian Statute-book was far greater than it needed 
to be, and that the Courts when construing one Code were often 
deprived of the guidance of prior decisions on another.

The primary object of the present Code, which was framed by the Objects of 
writer 1 * 3 at the f uggestion of the Secretary of State iu his despatch ^®Pri:sen6 
(Legislative), No. 44, dated 26th October, 1876s, was to recast

1 In framing his draft he was aided when the Code of Criminal Procedure 
chiefly by the decisions of the High was enacted in 1861 for the Mufassal 
Courts on Act X  of 187a, but also by only, I think that circumstances are 
many of Livingston’s remarks. In now more favourable to its comple- 
revieirrg the draft ho was aided by Mr. tion. In the preparation of the High 
J ustice Straight, who suggested (biter Courts Criminal Procedure Act, 1875, 
alia) the insertion of sec. 310, by and of the present Bill [the Tresi-
Messrs. F. R. Cockerell and B. Colvin dency Magistrates Bill, afterwards 
of the Bengal Civil Service, nnd by Act I V  of 1877] the whole of tho Code 
Mr. Fitzpatrick, Secretary, and Mr. of Criminal Procedure has beon care- 
K. J . Crosthwo , Acting Secretary, fully reviewed and freely amended, 
to the Government of India in tho and it Bcems desirable that tho Mu- 
Legislative Department. Mr. Pitz- fassal districts should not continue 
patrick, in particular, redrew chapters under a less perfect law than the Pre- 
V III  {Security fo r  keeping the peace) sideney-towns, but that they1 should 
and X  (P ullic A'uisanres). enjoy the benefit of the latest cor-

3 The Secretary of State’s words ructions and improvements; and that 
w ere:— ‘ Tho Draft Code of Criminal whatever rules arc intended to be 
Procedure prepared by the Indian Law observed by all the Courts alike 
Commissioners in r8j6 w as intended should be placed before all in the 
by them for use in all the Courts, and same language, care being taken at 
although it was not deemed.advisable the same time to defino the special 
to carry out the whole of this design duties aud procedure of each. This is

B 2
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the Code of 1872, combining with it the substance of the High 
Courts’ Act and the Presidency Magistrates’ A ct, and incorporating 
in it the numerous1 reported decisions on its wording, and thus at 
last give to India a single and complete Code of Criminal Procedure, 
and carry out, so far, the policy of providing a simple and uniform 
system of law for that country. The language and arrangement of 
Act X of 1872 were, for obvious reasons, departed from only so 
far as was necessary for the main purpose of the Code. But it was 
obviously impossible to reproduce the inartificial wording of many 
of the sections, and an arrangement according to which, for example, 
the provisions for the prosecution of crimes came before the pro­
visions for their prevention, and .the charge (i. e. the written 
accusation of an offence) was dealt with after trials, appeal and 
execution.

Consolida- Though many of the outlying Acts and Regulations dealing 
with Criminal Procedure had been repealed and re-enacted by Act X 
of 1872, many more were still untouched, and the secondary object 
of the present Code was to consolidate these enactments, which 
were seven in number: namely, Acts X X III  of 1840 (Execution 
Of process) : V  of 1861, section 6, part of sections 24 and 35 
(Police): the unrepealed portions of X V III of 1862 (Adminis­
tration of Criminal Justice in the High Court's): II  of 1869 
(Justices of the Peace): X X II of 1870, sections 2 and 4 (Applica­
tion to European British subjects of Acts giving summary juris­
diction): X XI of 1879, Chapter III  (Inquiries in British Iudia 
into crimes committed abroad by British subjects); and Bengal 
Regulation XX, 1825 (Jurisdiction of Courts-Martial).

The result of consolidating the Acts and the Regulation above 
specified was to substitute a single Code of g68 sections for eleven 
enactments containing 1020 unrepealed sections.

range- The present Code is divided into nine Parts, the first containing 
tL e p re s e n tu su a l preliminary matter; the second dealing with the consti- 
Code. tution and powers of the Criminal Courts and offices; the third 

containing some general provisions ; the fourth treating of the 
prevention of offences; the fifth, of information to the Police and 
of their powers to investigate; the sixth, of proceedings in prosecu-

tho best safeguard against conflicting bine with it the substance' of the
rulings. High Courts Aot, 1875, and of the

* I. request, therefore, that your present measure [the Presidency
Excellency in Council will direct Magistrates Act, IV of 1877], and
your attention to the question whether thus at length to give to India a com*
the Criminal Procedure Code of 1872 plete Code of Criminal Procedure.’ 
might not now he recast so as to com- * About two hundred.

(S )| <SL
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tions ; tlie seventh, of appeal, reference and revision; the eighth, of 
special proceedings; the ninth, of supplementary provisions.

I.— Pb e l im in a r t .

Part I  consists of a single chapter containing the usual p re-Local 
liminary matter. The Code is declared (sec. i)  to extend to th eextent- 
whole of British India; and it has been applied, by executive 
orders, to many places outside the empire h It contains no clause Personal 
relating to personal application; but A ct X X I of 1879, sec. 8 ,extent- 
declares that the law relating to criminal procedure for the time 
being in force in British India shall, subject to modification by 
the Governor General in Council, extend (a) to all European 
British subjects in the dominions of Princes and States in India 
in alliance with Her Majesty, and (b) to all Native Indian subjects 
of Her Majesty in any place beyond the limits of British India.

The wording of some of the definitions in Act X of 1872 hasDefini- 
been amended; and definitions of ‘ public prosecutor,’ ‘ pleader,’ tlons- 
‘ offence,’ ‘ chapter,’ ‘ schedule,’ ‘ place,’ and ‘ police station ’ have 
been added. Tlie definition of ‘ complaint ’ has been amended 
so as to exclude the report of a police-officer and information 
given to a police-officer; and the definition of ‘ investigation ' 
has been extended fo as to comprise the proceedings of persons 
authorised by a Magistrate under section 160 or 203 to make 
local investigations. The definition of ‘ cognisable offence’— Cognisable 
a somewhat ill-chosen name2 for an offence for which a police- oftence' 
officer may arrest without warrant— has been amended so as to 
connect it with the second schedule. ‘ 'Warrant-case' is definedWarrant- 
as a case relating to an offence punishable with death, trails- C!to0‘ 
portation, or imprisonment for a term exceeding six months, and 
‘ summons-case’ as a case relating to an offence not so punish-Summons- 
able. A  clause has been added to the definition of ‘ High Court’ so 
as to enable the Governor General in Council to appoint in outlying 
territories where no such Court is established by law, an officer to 
perform its iunctions under the Code. Expressions such as ‘ special 
law ’ and ‘ local law,’ defined in the Penal Code, have the meanings 
attached to them respectively by that Code.

II .— C riminal C ourts.

Part II, as to the constitution and powers of the Criminal Courts 
and offices, consists of two chapters, of which the first deals (a) with 1

1 See Appendix A  to the Code. 5 Stephen, JIisl. Crim. Ltuu AH. 331.

vfiTINTRODUCTION. 5 ^



the five classes of Criminal Courts other than the High Courts1 
and other Courts created by special enactments2, (b) with territorial 
divisions, (c) with Courts outside the Presidency-towns, (d) with 
the Courts of the Presidency Magistrates, (e) with Justices of the 
Peace, and (/ )  with the suspension and removal of Judges, Magis­
trates and Justices of the Peace. The provisions of the Police Act 
(V of 1861), section 6, have been incorporated in this chapter, 
section 14. The Local Government has been empowered (sec. 16) 
to make rules for the guidance of Magistrates' Benches. This 
will result in uniformity of practice wherever such uniformity is 
desirable. Assistant Sessions Judges have been declared (sec. 17) 
subordinate to the Sessions Judge in whose Coui’t they exercise 
jurisdiction. This precludes a doubt which had been raised on 
•the subject.

Powers of The second- chapter treats of the powers of J udges and Magistrates,
Maps8 *n<1 the description of offences cognisable by each Court, the sentences 
trates. which may be passed by Courts of various classes, and the mode 

of conferring powers on the latter. The changes of the law here 
made are little more than verbal, save that Magistrates of the 
first class are forbidden (sec. 39) to try offences under special or 
local laws which are punishable with imprisonment for more than 
seven years: such grave cases should be tried by a higher Court.

It is desirable that the police powers which magistrates can 
exercise in investigating offences should be clearly defined. In 
section 40 (= A c t  X of 1872, section 56), as to the continuance of 
powers of an officer transferred to another local area, words have 
been introduced to show that powers conferred by one Local 
Government do not accompany an officer when lie is transferred to 
a province under another Local Government (2 Cal, 117)’

111 connection with section 33, as to power to sentence to imprison­
ment in default of payment of fine, the Council passed simultaneously 
with the Code a short Act amending section 67 of the Penal Code, 
by inserting a declaration that such imprisonment shall be simple.

Section 35 declares, in accordance with a decision of the Bombay 
High Court (1 Bom. 223), that, for the purpose of confirmation 
or appeal, a combined sentence, in case of simultaneous convictions 
for several offences, shall be deemed to be a single sentence.

1 As to these, see 34 &, 25 Vic. c. 58 : Act V  of 1S69): the Vice-Ad-
104, and the Acts constituting the miralty Courts (26 & 27 Vic. c. 24,
Chief Court of tile Panjtfb, the Judicial etc.); the Court for the trial ofBen-
Cr,minis ioners of Oudh, the Central gal pilots -Vet X II of 1859): and
Provinces and Burma, and tho Re the Bombay Court of Petty Sessions 
corder of Rnngoon. (Rule, Ordinance and Regulation I of

1 Courts Martial (44. & 45 Vic. c. 1834, title 2, articles 1, 2, 5, 6, 7, 8).

(f(§ );) ' (fiT .
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III .— G en er al  P rovisions.

P art III contains certain general provisions which it seemed 
convenient to group together and which, to avoid forward references, 
must stand near the beginning of the Code. They relate to the 
following matters: aid and information to the Magistrates, the 
police and persons making arrests: arrest, escape aud retaking: 
processes to compel appearance, processes to compel the production 
of documents, etc., and processes for the discovery of persons 
wrongfully confined. Here, again, the changes in the law are 
little more than verbal. But to the offences which the public are Aidnndin- 
bound to assist in preventing, have been added (sec. 42) attempts to iormatlon- 
injure public property, railways, canals, and telegraphs. The section 
(45) requiring village-headmen, etc., to report, has, for obvious 
reasons, been extended to escaped convicts and proclaimed offenders, 
and (to provide for villages in hill-passes through which bands of 
dacoits habitually proceed) also to cases where the criminal merely 
goes through the village.

Nothing in the whole course of criminal procedure is so produc- Arrests, 
tive of vexatious proceedings and serious consequences as Arrests.
The utmost care therefore has been taken in framing the sections 
on this subject so as to make them clear aud precise. The wording 
of section 178 of the Codo of 1872, which empowered the police to 
use ‘ all means necessary to effect tho arrest ’ of a person forcibly 
resisting or attempting to escape, was dangerou: ly wide. The 
present Code (sec. 46) accordingly explains that this power does not 
give the right to cause the death of an arrested person who is not 
accused of an offence punishable with death or with* transportation for 
life. In England, if  the offence with which the runaway is charged 
is a treason or a felony (which includes manslaughter, robbery, rape 
and even larceny), or a dangerous wound given, the homicide is justB 
fiable, and so under the New York Code of Criminal Procedure, 
section 174. In Scotland, however, the killing is justifiable only 
when he is charged with a capital offence1. The Code here, as 
settled by the Seloct Committee, followed the law of Scotland, 
which, in Mr. Mayue’s opinion, is in India the safer rule. The 
words ‘ or with transportation for life ' were afterwards introduced 
in Council chiefly to enable the police to cope witli the well-armed 
and desperate bands of dacoits who irom time to time infest some 
of the districts of the North-Western and tho Central Provinces.
These outlaws will not surrender unless the only alternative be that 
of death, and if  the police are not allowed to meet them on at least 
equal terms, the attempt to arrest them may be abandoned.

1 See AliRon’s Principles (J'the Criminal T-atc qf Scotland, pp, 36, 37,

• (1)1  (fiT
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The section (46) authorising, in the case of forcible resistance, the 
use of necessary means to effect arrests, has been extended to meet 
the case of attempts to evade them. Power has been given (sec. 49) 
to break open the doors of a house for the purpose of liberating 
persons who have lawfully entered for the purpose of making arrests 
therein. Persons making arrests have been expressly empowered 
(sec, 53) to take from the person arrested anyofFensive weapons which 
he mayhave about him. The police have been' authorised (sec. 54) to 
arrest, without warrant, deserters from the N a v y ; and sections (66,
67), equivalent to Act X X V  of 186 x, section 112, have been inserted 
to provide for the retaking of persons escaping or rescued from lawful 
custody.

The period for which a person arrested without warrant may be 
detained by the police is carefully limited by section 61.

The power to arrest without warrant persons against whom a hue 
and cry has been raised1 is omitted, as that obsolete common-law 
process is unknown in India. The section authorising masters 
and mates to arrest deserters from ships is also omitted, as the 
matter is sufficiently provided for by the Merchant Shipping A ct2. 

Service of Under the Code of 1872, section 153, summonses issued by 
summons, Magistrates were ordinarily served ‘ through a police-officer’ : the 

present Code (sec. 68) provides that, subject to rules to be made by 
the Local Government, they may also be served by an officer of the 
Court. Provision is made (secs. 73, 74) for the service of a 
summons outside the local jurisdiction of the Magistrate who issues 
it, and for the proof of such service.

Warrant Section 75 requires that all warrants of arrest, whether issued 
o urrest. ;u tPe Presidency-towns or the Mufassal, shall be sealed. Act IV  

of 1877, section 56, did not in such caEes require a seal. Warrants 
of arrest issued by a Bench, of Magistrates may be signed by any 
member of the Bench. This legalises what probably was the 
practice.

Subrdivisional Magistrates have been empowered (sec, 78) to 
direct warrants to landholders, etc., for the arrest of escaped 
convicts. This extension is in harmony with the large powers 
generally possessed by Magistrates in charge of subdivisions.

Section 87 clears up a doubt as to the commencement of the 
period provided in the corresponding section .171) of Act X of 
1872, for the appearance of a person absconding against whom 
a warrant has been issued.

Attach- The Code of 1872 did not provide how attachment of debts
ment. -i

1 Act X  of 1873, 93. ol, 3.
3 Act I of 1859, sec. 86.
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other moveable property is to be effected. Provision has, 
therefore, been made (sec.'88) for this purpose •; and .the powers, 
duties and liabilities of receivers have been declared by reference 
to the Code of Civil Procedure.

A  porson required merely to produce a document will (as Production
under the Civil Procedure Code, section 164) be deemed to have of doou‘\ ’̂ mentis,
complied with the requisition, if he causes the document to be
produced instead of attending personally to produce it (sec. 94).
This amendment obviously tends to save time and expense, and
thus to diminish the unpopularity'of our Courts.

Section 100 gives Presidency Magistrates, Magistrates ofSearch- 
tlie first class, and Sub-divisional Magistrates, power. to issuewarrant3- 
warrants to search for persons wrongfully confined. No such 
power, though needed, was supposed to exist in India, exbept,' of 
course, in the Presidency-towns, where the High Courts issued, 
under Act X  of 1875, directions of the nature of a habeas corpus.

Provision is made (sec. 103) for making a list, signed by 
witnesses, of thingB found in execution of a search-warrant beyond 
the jurisdiction of, the Court .issuing it. The requirement of the \  . 
signature ot the witnesses fends to check the irregularities which 
sometimes occtir in the course.of searches. . '

IV.— P reven tion  o f  O ffe n c e s .

Part IV, which relates to the prevention of offences, comes, 
it is considered, properly before Part VI, which relates to their 
prosecution. It  comprises six chapters dealing respectively with 
security for keeping the peace‘and for good behaviour; the dis­
persion of unlawful assemblies; suppression of nuisances; disputes 
as to immoveable property; and1, lastly, the preventive action of 
the police. Nothing is here said as to the prevention of intended 
offences by personal resistance. For the Penal Code (secs. 96-106) 
contains rules as to the cases in which such resistance is lawful 
and the degree to which it may be carried.

Chapter VIII. In the chapter relating to security for keeping Security 
the peace, and for good behaviour, the section (106) dealing with keeping 
security for keeping the peace on conviction has_ boon extended le ,>eaU 
to cases in which the accused is convicted of criminal,'intimidation 
by threatening injury to person or property. This is an offence of N. 
the same nature as taking unlawful measures with the intention 
of committing a breach of the peace, and should therefore, as 
regards the taking of security, be placed on the same footing.
When the conviction is set aside on appeal or otherwise, thd. bond 
will become void. On this the Code of 1872 was silent.

■ e0fex , ' ■ '
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In section n o  (=sections 505, 506 of the Code of 1872) the 
words which give the Magistrate power to demand security from 
persons of notoriously had livelihood or of a ‘ dangerous character ’ 
have been omitted. It was objected that these words were vague, 
and that the powers which they placed in the hands of the police 
were liable to great abuse.

In 1882, there was in the North-Western Provinces a class of 
had characters who habitually extorted money from respectable 
persons by threatening to insult or beat them. Section n o  con­
tains a provision (inserted at the suggestion of the Local Govern­
ment) enabling Magistrates to protect the public against such 
a system of extortion. It should also be extended so as to apply 
to habitual protectors or harbourers of thieves and to habitual 
aiders in the concealment or disposal of stolen property.

The Magistrate is empowered (sec. 112) to make an order as 
to the character and class of the sureties required. This, it is 
hoped, will prevent certain persons making a trade of becoming 
sureties. The object of the law is not merely to provide a money- 
security, but also to obtain respectable persons as guarantees for 

■ the good behaviour of the criminal concerned.
• For the purposes of the section (117) as to enquiring into the 
truth of the information upon which a Magistrate has acted under 
this chapter, the fact that a person is an habitual offender may 
bo proved by evidence of general repute.

The Code of 1882 contains no provision corresponding to sections 
499 of the Code of 1872 and 211 of the Presidency Magistrates’ Act.
If, before the expiration of the term of the original bond, it 
appears to the Magistrate unsafe to release the obligor at the 
end of t hat term, in justice to the obligor fresh proceedings should 
be instituted.

Security Some change has been made (sec. 117) in the manner of con- 
behaviour. ducting inquiries regarding security for good behaviour. They 

are under the present Code made as in warrant-cases, instead 
of as in summons-cases, which was formerly the practice. Where 
the person who would otherwise be ordered to give security is 
a minor, the bond (section 118) will be executed only by his 
sureties. It has been made clear in section 126 that a Presidency 
Magistrate, District Magistrate, Sub-divisional Magistrate, and 
Magistrate of the first class can cancel a bond on the application 
of a surety. Sub-divisional Magistrates are empowered (sec, 109) 
to require security for good behaviour.

Dispersion Chapter IX, on dispersion of unlawful assemblies, contains the 
rules for calling out and employing the military, in aid of the

' e°t&X
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civil, power. They were first enacted in -the- Code of 1872, and 
embody (according to Sir jfitzjanies-Stephen1) the principles laid 
down in the charge of Tindld C.J. to the grand jury of Bristol 
in 1832, as to the duty of soldiers .h? dispersing rioters. The 
rules carry the law somewhat further than i t  has yet been carried 
in England, as they expressly indemnify all persons acting in good 
faith in compliance with requisitions under sections. 128 and 130,- 
and forbid prosecutions of magistrates, soldiers, and pblieg officers, 
except with the sanction of the Governor-General in Council..' In 
this chapter volunteers enrolled under the Indian Volunteers Act,
1869, are placed on the same footing as soldiers of Her Majesty’s 
Army.

In Chapter X, as to Public Nuisances, section 133 has been Suppres- 
extended to cases of keepiiig goods or merchandise (for example, 
damaged rice) injurious to the public health, and of carrying' on 
occupations offensive to the religious feelings of any considerable. . 
section Of the community.' . The latter alteration ii intended to ' 
meet such cases as that of a butcher exercising* his trade in a 

. Hindu town so as to cause risk of breach of the peace.
Chapter X I deals with ‘ temporary orders in urgent cases of 

' nuisance. The power conferred by section 518 :of the Code of 
1872 .was intended to be exercised only in urgent cases where.

’a'speedy remedy is desirable. The present Code'(sec. 144) pro­
vides that no orders under Chapter X I shall remain in force -for ■ 
more than two months, unless in case of danger to human life, 
health or safety, or a riot or affray, the Local Government directs . • 
otherwise. Where time allows, the procedure must be under' . *
Chapter X, .

Chapter X II empowers Magistrates to interfere in disputes .as Disputes 

to immoveable property likely to cause a breach of the peace, to ^ 0̂ y e . 
decide whether any of the parties is then in actual possession of property., 
the subject of dispute, and if so, to declai-0 him entitled to retain * \  -
possession unf 11 evicted in due course of lav\ and .has been expressly 
restricted to cases in which the property is tangible. It'is founded* 
on Act IV  of 1840 and the seven Regulations mentioned m 'th at . '
Act, and is of great use in India, where disputes as to boundaries, '  • \
water-courses, alluvion and dilnviuted land are Irequcnt and so me 7 s 
times sanguinary. The section Beems to require imendment so as *
to render it impossible to decide (as the Calcutta High Court has 
decided2) that a dispute as to the right to collect rent is a dispute 
concerning tangible immoveable property.

Doubts had been raised as to whether the report of the person 

1 Hist. Crim. Law, iii. 343. ' 11 Cal. 413.



deputed (under section 148) to make a local inquiry may be read 
as evidence in the case. The Code settles this in the affirmative. 

Preventive Chapter X III treats of the action of the police in preventing the 
pclico. commission of cognisable offences, injury to public property, and 

the use of false weights and measures.

V .— I nform ation  to t iie  P o lice , and  th eir  power to 
INVESTIGATE.

Part V  consists of a single chapter (XIV) relating to information 
to the police concerning the commission of offences, and their power 
to investigate cases. It corresponds with Chapter X of Act X 
of 1872, and sections 379 and 380 of the same Act. It deals 
with the examination of witnesses by the police, searches, and 
sending cases to the Magistrate when the evidence is sufficient. 
Precautions are taken (secs. 162, 163) against abuse by the police 
of their powers under this chapter.

The words ‘ or that immediate arrest is not necessary,’ which 
were contained in section 117 of Act X of 1872, have been omitted 
from section 158 of the present Code, as it is not apparent why 
a police-officer should be debarred from investigating a case of 
a cognisable offence because he does not at starting feel himself 
justified in arresting any person.

Section 164 makes it clear that confessions to Magistrates shall 
not only be ‘ taken,’ but signed and certified, like examinations of 
accused persons. In the form of memorandum relating to con­
fessions words have been introduced to show that the confession 
was taken in the Magistrates’ presence and hearing, and that it 
contains a full and true account of the statement.

Searches. In fi ctions 165 and 166, dealing with searches by the police, the 
law has been amended so as to meet difficulties which had arisen 
in practice. In section 167 it has also been amended. On the one 

Detention hand, there is strong objection to allowing an accused person to 
accueel )̂e detained at a police-station longer than is necessary, and, on 

the other, to insist on his being forwarded to the Magistrate, 
when his presence on the spot may be indispensable for tracking 
out crime or recovering property, might be a serious impediment 
to justice. Under proper precautions, the detention of the accused 
for sufficient reasons is allowed, but tbe period of detention has 
been limited to fifteen days in tbe whole.

Inquiries Part V  also requires (see. 174) the police to inquire and report
on suicides and deaths cuused by another person, an animal, deaths. v
machinery or nil accident. Power resembling that conferred on

(f f l  1 § L
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Coroners by Act IV  of 1871, section i i , has been given (sec. 176) 
to Magistrates authorised to hold inguests to disinter and examine 
corpses in order to discover the cause of dfeath.

V I.— P roceedings in Prosecutions.

Having thus dealt with the means of preventing inchoate offences 
und arresting the course of. such as are in operation, having also 
dealt with information to the police of offences and the consequent 
preliminary investigation, the Code next sets forth the mode of con­
ducting prosecutions for consummated offences.

Part V I  treats of proceedings in prosecutions up to appeal, and 
is divided into sixteen chapters, arranged as follows :—
> X V . Jurisdiction of Criminal Courts in Inquiries and Trials;

, ..\»VI. Complaints to Magistrates; X V IL  Commencement of Pro- 
\  ceedings before Magistrates ; X V III. Inquiry into cases triable by 

' .the Court of Session or High C ourt; XIX. The Charge; XX.
1 rial of Summons-Cases by Magistrates ; X X I. Trial of Warrant- 
Cases by Magistrates; XXII Summary Trials; X X III.. Trials 
before High Courts and Courts of Session ; X X IV, General Pro­
visions as to Inquiries and Trials; XXV. Evidence; X X V I. The 
Judgment; XXVII. Submission of Sentences for Confirmation;
X X \III. Execution; XXIX. Suspensions, Hemissions, and Com­
mutations fit Sentences; XXX. Previous Acquittals or Convictions..

It  will be-seen that the above-mentioned chapters are arranged, 
as nearly us may be, according to the chronological order of the 
events-in a prosecution.

Chapter X V  (as to the jurisdiction of the Courts in inquiries and Juriadio- 
triuls) d^ajs, first, with the place of inquiry or trial. Here the ° * . 
general rule is-(sec. I 77)'that every offence shall he inquired into inquiries 
and tried' by a Court within the local limits of whose jurisdiction i t and trials, 
was committed. But there, are special provisions for cases, where 
the act has been done in pne local area and the consequence has 
ensued in another (sec. 180): when; the act, e.g. an abetment, is 
an offence by reason of its relation to another act which is also an ' 
offence : where- it is uncertain in which of several local areas an 
offence bus been- committed: where an offence is committed partly 
in one local area and partly in another: where the offence is a 
continuing one and continues to be committed in more local areas 
than one ; where it consists of several acts done In different local 
areas (sec. 182): where it is committed on a journey (see. 183),
There are also special rules as to inquiry iuto and trial of the 
offences of thuggee, dacoity, escape from custody, criminal mis-
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appropriation, criminal breach of trust and theft (sec. 182), and 
as to offences against the laws relating to railways, telegraphs, the 
post office, and arms and ammunition (sec. 184).

Sections 9 and icj of the Foreign Jurisdiction A ct (XXI of 
1879), which deal respectively with the liability of British subjects 
for offences committed out of British India, and with the reception 
in evidence of depositions made before Political Agents, have been 
transferred to this part of the Code (sections 188 and 189), which 
is obviously their proper place.

To the provisions contained in the previous law regarding the 
transfer of cases the present Code adds a clause (sec. 192)> Pro~ 
viding that, when any Magistrate of the first class, specially em­
powered in this behalf by the District Magistrate, has taken 
cognisance of any case, he may transfer it.for inquiry or ti’ial to any 
other competent Magistrate in such district. This enables such 
Magistrates to distribute the work in their Courts, when it is 
necessary to do so, with less delay than was formerly unavoidable.

Chapter X V  deals, secondly, with the conditions requisite for 
the initiation’ of proceedings,— the receipt o f . a complaint: a 

• police-report: information from any other person : the Magistrate’s 
own knowledge or suspicion; or, in the case of a contempt, the 
sanction or complaint of the public servant concerned or of his 
official superior.

Section 195 requires that the sanction to entertain complaints 
of contempts and certain offences against public justice or relating to 
documents given in evidence shall, so far as practicable, specify the 
place in which, and the occasion on which, the offence complained 
of was committed. The sanction may bo revoked or granted by 
any authority to which the authority giving or refusing it is 
subordinate. And in ol der to remove doubts which had been felt 
on the point, it is declared that, for the purposes of this section, 
every Court shall be deemed to be subordinate to the Court to 
which uppeals from the former Court ordinarily lie. Sauctions or 
complaints are also required in the caso of prosecutions for acts 
done in dispersing unlawful assemblies (sec. 132), for state-offences 
(sec. 196), for acts committed by judges and public servants aB 
such (sec. 197), and for breach of contracts of service, defamation, 
and certain offences relating to marriage and married women (secs.
198, 199).

Limitation No sanction under sec. 195 shall remain in force for more thau
of prosecu- gix m0Ilths from the date on which it was given; but of course 
tionB.

it may be renewed.
The Code contains no other rule for the limitation of prosecutions.

/ & > —- \ V \



xxil other offences under the Penal Code,— even mere attempts—  
even those offences which are compoundahle without the per­
mission of the' Court— may be prosecuted after any lapse of time, 
because allowing such prosecutions to be barred would (to use 
the words of Livingston) 1 hold out a reward to ingenious villainy 
and address in concealment.’ But in the absence of a law of limi­
tation there is danger that innocent men may be convicted owing 
to the death of their witnesses or the destruction of their docu­
mentary evidence; and sundry special and local laws have pre­
scribed periods within which offences against their provisions 
must be prosecuted. O f these laws the chief are as follows : they 
are here classified according to the periods which th ey respectively 
prescribe :—

Five Years.
2i Geo. III. c. 7°, sec. 7 (prosecution of the Governor-General, etc.)

Three Years.
34 Geo. IIT. e. 35, sec. 83 (prosecution of British subjects guilty of 

offences in India).

Two Years.
Act X t of 1872, sec. 76 (Marriage of Christians).

One Year.
The Army Act, 18S1 (44 & 45 Vj0. c. 58), sec. 170.
X X  of 1847, sec. 16 (Copyright).
X III  of 1857, sec. 26 (Opium, Bengal).
Ben. Act V  of 1866, secs. 15, 24 (Hackney Carriages, Calcutta).

Six Months.

V I of 1879, sec. 9 (Preservation of Elephants).'
XXII of 1881, sec. 47 (Excise, Northern India, Burma, Coorg),
X II of 1882, sec. 11 (Salt).
X \ III of 1882, sec. 16 (Buraia Steam boilers).
V of 1886, sec. 13 (Mirznpur Stone Mahfil).
Mad. Act V I  of 1871, sec. 42 (Excise on Salt).
Mad. Act I of 1873, sec. 9 (Wild Elephants).
Mad. Act I  of 18S6, sec. 73 (Excise).
Mad. \ct II of 1886, sec. 87 (Madras Harbour).
Bom. Act V  of 1873, sec. 26 (Steam boilers).
Bom. Act VII of 1873, see. 62 (Salt).

■ lied, Act V II of 1864, seo. 37 (Salt). > v ,
Ben. Act V l l  of 1878, 800:172 (Excise).
Ben. Act III  of 1S79, sec. 12 (Steam boilers).

Four Months.
Boni. Act V  of 1878, see: 67 (Excise).

Three Months.
v- XiX-of .1850, nec. 1S (Binding Apprentices).
‘ • X X IV  of 1859, etc. 53 (Police, Madras •

INTRODUCTION. I ?  j N I  l
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X L Y III  Of i860, sec. 29 (Police).
V  of 1861, sec. 42 (Police).
X X  of 1869, sec. 26 (Volunteers).
X  of 1870, see. 58 (Land Acquisition).
V II of 1S78, sec. 198 (Sea Customs).
X I of 1878, sec. 33 (Arms).
X X  of 1879, sec. 12 (Glanders and Farcy).
II of 1880, sec. 19 (Burma District Cesses and Police)*
X V  of 1SS2, sec. 97 (Presidency Small Cause Courts).
Mad. Act V III  of 1867, sec. 75 (Police, Madras Town).
Mad. Act III  of 1871, sec. 169 (Improvement of Towns).
Mad. Act I  of 1884, sec. 446 (Madras City Municipal Act).
Bom. Act V II  of 1867, sec. 42 (District Police).
Bom. Act II I  of 1872, sec. 296 (Bombay Municipality).
Bom. Act V I  of 1873, sec. 82 (Mufassal Municipalities).
Ben. Act IV  of 1866, see. 99 (Calcutta Police).
Ben. Act III  of 1884, sec. 353 (Mufassal Municipalities).

Two Months,

Ben. A ct IV  of 1876, sec. 351 (Calcutta Municipality).
Ben. A ct V III  of 1S80, sec. 12 (Contagious Diseases, Animals).

One Month.

XIX. of 1830, sec. 18 (Binding Apprentices).

Ten Days,

Mad. A ct II of i 860, sec. 16 (Cattle Disease) \

Complaints Chapter XVI, of complaints to Magistrates, corresponds to 
trates^3" 8ect*ous J44 to 147 of A ct X of 1872, hut adds (sec. 201) a pro­

vision that ft complaint in writing made to a Magistrate not com­
petent to entertain it shall be returned for presentation to the 
proper tribunal. •*

The present Code makes it clear that the power (sec. 202) to 
postpone the issue of process cannot he exercised by a Magistrate 
of the third class.

Com- Chapter X V II treats of the commencement of proceedings before
ment ôf Magistrates : shows when a summons or a warrant should issue,
proceed- and enables the Magistrate in certain eases (see. 205) to dispense

with the personal attendance of the accused.

1 For similar limitations in Eng- to the New York Code of Criminal
land, see Archbold, 79, 80. In Procedure, §§ 141, I42, a prosecu-
Rcotlalid there seems to be a vicennial tion for murder (or abetment of
prescription for all crimes where no murder, 4 Vend. 329) may be com-
sentence of fugitation has been pro menetd at any time; hut an indict-
non not'd and no step has been taken inent for every other crime must he
to bring the offender to trial. In the found within five years after its com-
case of vv algous imprisonment there mission, except where a less term is
Is a triennial prescription. According prescribed by statute,

i ( f f i , J (ct
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. Ih Chapter' X V III— ci£ inquiry’into oasesiriable by tlie Court Inquiry v s '

\ . of Session or Higli Court—“-power is' given (sec. 209) to the
Magistrate to discharge'.the ,accusedxat any stage of the ease if, for Sessions 
reason's to be recorded,- tbs' Magistrate -considers the charge to be-tourt- •

 ̂ . groundless. This chapter also. contains provisions as to the' 
framing .of' the charge.'(sec.. 21 p); .the witnesses for the defence 
■ (secs. 211, 212, 2 i,6,' -2 I5/); and' tlie 'cnsfridy- of the accused pending

■ trial (sec. 220). \ ' \ \ w - 7 ' ' ,
The accused should have full' n6(ic,ei£ the offence charged a'gkiiiet The 

him. .Chapter XIX, therefore, deals with the form of.the charge cIlJ1=e'
(secs. 221-224) : the effect of the absence o'f a charge .br of errors in 
one (secs. 225, 232): alterations in charges' (sec. 227): jbinder 
of charges (sec. 233); and the trial at one trial for several 
offences (secs. 234, 235, 236, 239). It extends to the whole of 
British India the amendments in A ct X  of 1872, sections 439 to 
459, made in the Presidency Towns, Allahabad and Lahore by 
A ct X  of 1875; and with reference to Mr. Justice West's observa­
tions in n  Bomb. H. C. 241, on the corresponding section (457) 
ol the Code of 1872, section 238 of the present Code has been 
confined to offences consisting of several particulars, a combination 
of some only of which constitutes a complete minor offence.

From the section (235), corresponding with section 434 of the 
Code of 1872, have been omitted all provisions as to the amount 
of punishment. They obviously belong to substantive law, not to pro- 

■ cedure, and find their proper place in the Penal Code as amended
by A ct Y III  of 1882. The illustrations have also been amended.

Provision has been made in section 238 for the case where a 
person charged with an offence proves circumstances which reduce 
it to a mindr offence. He may then he convicted of the minor 
offence, though he is not charged with it.

Chapter X X  prescribes a simple procedure for the trial by Trial of 

Magistrates of summons-cases. No formal charge need be framed. ^ ^ aons 
The Magistrate states to the accused the particulars of his alleged 
offence, and Owes him if  he lias-any cause to show why he should 
not bo.convicted. I f  he admits big guilt he is convicted. I f  ho 

' ' does not, evidence is taken— a mere memorandum of its substance
■ being made (sec. 355)— and he is acquitted or sentenced according 

to its effect. This chapter should expressly provide, in sec. 244,
for cross-examination of witnesses. Y  hen the complain t is fmolous Frivolous 
or vexatious, the Magistrate may order the complainant to pay the Cl-Ulr 'aint'i- 
accused compensation not exceeding rs. 50. To the section (230) 
giving this power a clause has bee. providing that, when
awarding compensation in any subsequent civil suit relating to the

VOL. II. V  P . •
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same matter, the Court shall take into account any sum paid or 
recovered as compensation under this section, 

warrant- Chapter X XI deals with trials of warrant-cases by Magistrates, 
cases. ^ ie chief distinction between this procedure and that provided for 

the trial of summons-cases is that under Chapter X X I the Magis­
trate first hears the complainant (if any) and takes the evidence for 
the prosecution, and then, if there is ground for presuming the guilt 
of the accused, frames a written charge to which he is required to 
plead. Moreover, the evidence of each witness is taken down in 
writing (sec. 356).: it is not enough (as in trying a summons-case) 
to make a memorandum of its substance. Here, as in Chapter X V III, 
has been inserted a clause (sec. 253) authorising the Magistrate to 
discharge the accused at any stage of the case if, for reasons to he 
recorded, the Magistrate considers th e . charge to be groundless. 
Under the'Code of 1872 (sec. 215), no matter how groundless the 
charge might he, the Magistrate was compelled, before discharging 
the accused, to take the evidence of the complainant and of all the 
witnesses whom the prosecution might bring forward. The pro­
vision in the same Code, sec. 218, that the accused shall, while 
making his defence, he allowed to recall and cross-examine the wit­
nesses for the prosecution, has been expressly confined (sec. 256) to 
cases where these witnesses are present in the Court or its precincts.
The power to recall witnesses for the prosecution after they had left 
the Court was often abused for the purpose of harassment and delay. 

trial?lary ®̂ aPter X X II deals with summary trials of the minor 
oflences specified in sec. 260. Here the Local Government is 
authorised to confer on Benches invested with second or third 
class powers jurisdiction to try ahetments of, and attempts to 
commit, the offences which they may now try summarily. The 
omission in the Code of 1872 to provide for these ahetments and 
attempts was obviously per incuriam. The offences of retaining 
stolen property not exceeding rs. 50 in value, and assisting in the 
concealment or disposal of stolen property not exceeding rs. 50 in 
value, have been added to the list of those triable in a summary 
w ay; and the offence of receiving stolen property will not be so 
triable where its value exceeds that amount. The limit of im­
prisonment under this chapter is three months (see. 262). Where 
no appeal lies, the Magistrate or Bench neither records the evidence 
nor frames a formal charge ; hut merely enters certain particulars 
in such form as the Local Government directs (sec. 263). No reasons 
are given except in case of conviction.

foreHigh Chapter XXIJI provides a common procedure for the High 
CourU and P'°urts and the Courts of Session in trials before those tribunals.
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But all trials before a High Court must be by a jury of nine; all Courts of 
trials before a Court of Session must be either by a jury of an Session, 

uneven number, not more than nine nor less than three, or with the 
aid of assessors; and prosecutions before the Court of Session must 
be conducted by a public prosecutor (sec. 270). Sections 271, 272 
deal with the plea of guilty (which there is no power to withdraw), 
refusal or omission to plead, and ‘ claim to be tried.’ The pleas 
of previous conviction and previous acquittal are dealt with in 
another part of the Code (sec. 403). There is no plea of insanity, 
this matter being provided for by Chapter XXXIV. There are 
also special rules (secs. 274, 275) as to juries, challenges (secs.
27 7—2 79), foremen (sec. 280), swearing jurors (sec. 281), discharging 
juries (sec. 282), assessors (secs. 284, 285), the procedure to the 
close of the case, the charge (sec. 297), the respective duties of the 
judge and the jury (secs. 298, 299), and, lastly, the verdict (secs.
301-307). As to this the rules are peculiar

In the High Court. In  the Court o f Session.
W ben the nine jurors are unani- When the judge does not think it 

mous, or when as many as sis are of necessary to express disagreement
one opinion and the judge agrees with the verdict of the jurors or of a
with them, the judge gives judgment majority (two, three, four, or five) of
accordingly. the jurors, he gives judgment accord*

When the jury are satisfied that ingly. I f  the accused is acquitted,
they will not be unanimous, hut the judge records judgment of ac*
six are of one opinion, the foreman so quittal. I f  he is convicted, the judge
informs the judge, and if the judge passes sentence.
disagrees with the majority he at But if the judge disagrees so com* 
once discharges the jury. pletely that he considers it  necessary

If  there are not so many as six who for the ends of justice to submit the
agree, the judge, after such interval case to the High Court, he submits it
as he thinks reasonable, discharges accordingly, recording the grounds of
the jury. his opinion.

Where the Sessions Judge disagrees with a verdict of acquittal 
and submits the case to the High Court, he is required (sec. 307) 
to state the offence which lie considers to have been committed, 
and the High Court is empowered to acquit or convict the accused 
of any offence of which the jury could have convicted him upon 
the charge framed and placed before it. ’this, it is believed, was 
the intention of the corresponding clause of section 263 o f A c t  X  
of 1872. The change was suggested by the decision of Maikby J. 
in 3 Cal. 189.

To prevent jurors and assessors from being biassed against the Offence 
accused by the knowledge that I10 is an old offender, section 3 10 
provides that ‘ the part of the charge stating the previous conviction previous 
shall not be read out . . . unless and until he has either pleaded conviction.

0 1

_ *



l l ) l  > -  - : : § L
• -20  •• •»• THE. CODE OE • CRIMINAL PROCEDURE. >

guilty to, oi- been convicted of, the .subsequent offence.’ There is 
a similar rule'in England (6 & 7 Wm. IV. c. i n ) .

General Chapter X X IV  contains general provisions as to inquiries -and 
'• trials. The subject of. tendering pardons to accomplices is first dealt 

Pardons to with. Such tender can only be made in cases triable exclusively by 
plices! ’ *‘Ie Court of Session or High Couj-t. . In cases where a pardon 

is. tendered to and accepted by a (person, and such person gives 
■ evidence before a Magistrate, in a' preliminary inquiry, he should 

not be forced to adhere to that evidence in a subsequent trial, 
through fear of being prosecuted on an alternative charge of giving 

. • false, evidence,either'bfefore the Magistrate or the Judge. It might
happen that he was wrongly induced or coerced into giving evidence 

. before the Magistrate. .Section ,53 9 accordingly provides that no pro- 
. " . ' sedition for giving false evidencesn a statement made under promise 

v of pardon shall-be.entertamedwrfchout the sanction of the High Court.
Examina- . .Sec. 34.2 gives -the power to "examine the accused for the purpose, 
accused.̂  ' '  onUr. of" enabling liim * to explain any circumstances appearing in 

, v 'th e evidence against him.’ The section assumed its present' form 
partly bwipg'tb a judgment of the High Court of Bengal (6 Cal.
102), partly owing to the following words of Edward Livingston1  2:
‘ An unrestrained right of interrogating is also very apt to produce 
insidious and catching questions. Instead of a cool and impartial 
attempt to extract the truth, the examination becomes a contest, 
in which the pride and ingenuity of the magistrate are arrayed 
against the caution or evasions of the accused; and every con­
struction will he given to his answer that may fix upon him the 
imputation of guilt.’ I t  may be added that badgering by the judge 
is apt to arouse undue sympathy for the prisoner.

Com- Much doubt existed as to the offences which may la w fu lly  be
offences  ̂ compounded. The Exception to section 214 of the Penal Code (in 

which the law on the subject was contained) was in 1882 exces­
sively obscure, and this obscurity was increased rather than 
diminished by the illustrations annexed to that section. The 
Criminal Procedure Code of 1882 repeals these illustrations; and 
section 345 declares in unmistakeable language that certain specified 
offences, and no others a, may bo compounded. These are—

Uttering words etc. with deliberate intent to wound religious 
feelings (Penal Code, sec. 298).

Causing hurt (Penal Code, secs. 323, 334).

1 Works, i. 355. of the Madras Excise Act, Mad. Act
2 It may therefore be doubted I  of 1886, are not ultra vires of the 

whether see. 35 of the Madras Forest local legislature hy which they were 
Act, Mad. Act V of 1882, and sec. 67 enacted.

/s#*- • ®oi*X



Wrongfully restraining or confining any person (Penal Code, 
secs. 341, 342).

Assault or use of criminal force (Penal Code, secs. 352, 355,
358).

Unlawful compulsory labour (Penal Code, sec. 374).
Mischief, when the loss or damage is caused to a private 

person (Penal Code, secs. 426, 427).
Criminal trespass and house-trespass (Penal Code, secs. 447,

448).
Criminal breach of contract of service (Penal Code, secs. 490,

491, 492).
Adultery, and enticing etc. a married woman (Penal Code, 

secs. 497, 498).
Defamation (Penal Code, sec. 500).
Printing or engraving defamatory matter (Penal Code, sec. 501.)
Sale of printed or engraved substance containing defamatory 

matter (Penal Code, sec. 502).
Insult intended to provoke a breach of the peace (Penal Code, 

sec. 504).
Criminal intimidation, except when the offence is punishable 

with imprisonment for seven years (Penal Code, sec. 506).

The offences of voluntarily causing hurt or grievous hurt, and 
those of causing hurt or grievous hurt by an act which endangers 
life, which are punishable under the Penal Code, sections 324, 335,
337 or 338) arc compoundable with the permission of the Court, 
and by the person to whom the hurt has been caused.

Simultaneously with the new Code the Indian Legislature passed 
Act V III of 1882, section 6 of which, for the Exception to section 
280 of the Penal Code, substituted the following :—

‘ Exception.— The provisions of sections 213 and 214 do not ex­
tend to any case in which the offence may lawfully be compounded.’

Section 349 prescribes a procedure in cases where a second or 
third class Magistrate finds that ho cannot pass a sentence suffi­
ciently severe. Section 350 provides for convictions or commit­
ments on evidence partly recorded by one Magistrate and partly 
by his successor, and should be modified so as to1 make it clearly 
applicable to inquiries under section 107.

Chapter X X V  contains rules as to the mode of takiug and re- Taking 
cording evidence in inquiries and trials (secs. 353—3 °̂)> an'̂  as to cv*4'-n< 0. 
the interpretation of evidence to the accused or his pleader (sec. 361).
The evidence must, as a rule, be taken down by the Magistrate or 
Judge, or in his presence and hearing. The provisions as to this

\. \  & J . y  INTRODUCTION. 21  H I  1
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subject do not apply to the High Courts or the Chief Court of the 
PanjAb. The Presidency Magistrates are provided for by section 
362. It is hardly necessary to say that the Indian, like the English, 
system of criminal procedure does not permit evidence to be taken 
in secret.

The Chapter X X V I deals with the judgment, the time and place of
judgment, delivering it (sec. 366), its language and contents (sec. 367).

Provision is made (sec, 371) for explaining it to the accused and 
giving him a copy or translation of it.

Confirma- Chapter X X V II treats of the confirmation of sentences. This is 
sentences. necessaI7  ( a )  where a Sessions Judge, Additional Sessions Judge, 

or Joint Sessions Judge passes a sentence of death, and (!>) where 
an Assistant Sessions Judge or a specially empowered District 
Magistrate passes a sentence of imprisonment for a term exceeding 
four years, or any sentence of transportation (secs. 31, 34). In 
case (a) the sentence is submitted for confirmation to the High 
Court: in case (b) to the Sessions Judge. The confirming
authority may make further enquiry or direct it to be made (secs.
37n> 380), and may alter the sentence or acquit the accused.

Execution. Chapter X X V III, Execution.— Here the Code deals ovith the 
.execution of sentences of death (sec. 381): with the postponement 
and, if the High Court think fit, commutation of such sentences in 
the case of pregnant women (sec. 382) : with the execution of 
sentences of transportation and imprisonment (secs. 383-385): the 
levy of fines (secs. 386-388): the infliction of whipping (secs. 
390-395); the execution of sentences on escaped convicts and on 
offenders already sentenced for another offence (seos. 390-398); and 
the confinement of youthful offenders in reformatories (see. 399). In 
section 395 ( =  section 313 of the Code of 1872) the imprisonment 
which may be inflicted in lieu of whijiping has been limited to 
twelve months. B ut on the other hand, the proviso that the whole 
period of imprisonment to which the offender is sentenced shall 
not exceed that to which he was liable by law, or that which the 
Court is competent to award, has heen cancelled, and the power to 
imprison is thus extended.

rersonB There arc no sections in this chapter corresponding with sections 
tô tmna-1* 3 19, 32°  °f the Code of 1872. The reason for this omission is that 
portation, the matter with which they deal does not belong to criminal 

procedure, but falls within the scope of the Prisoners’ Act, 1 8 7 1 ; 
and simultaneously with the passing of the present Code, A ct 
IX  of 1882 was passed, substituting for section 33 of the Prisoners’
Act a section equivalent to the Code of 1872, sections 319,
320.

t
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of sentences. Where application is made for the suspension or .̂mis~ 
remission of a sentence, the Government is empowered (sec. 401) sentence, 
to require the presiding Judge of the Court before or by which the 
conviction was had or confirmed, to state his opinion as to 
whether the application should he granted or refused, together 
with his reasons for such opinion.

The power of the Government to commute punishment (sec. 402) Commuta- 
has been so worded as to authorise a sentence of rigorous, to be **on‘ 
commuted to one of simple, imprisonment. This could not be done 
under the Code of 18 7 2.

No person should be subjected to a second prosecution for a crime Previous 

for which he has once ]oeen prosecut ed and duly convicted or acquitted.
Chapter XXX consists of a single section dealing with the effect of 

a previous acquittal or conviction by a Court of competent jurisdic­
tion in (it is presumed) British India1. Sir Fitzjames Stephen 2 
justly says that this section seems misplaced3. He thinks it should 
follow the provisions as to charges. A  better place for it would be 
in the preliminary chapter, where the New York Code places the 
corresponding section, or after section 271, as to the plea of 
guilty, where there might be a section dealing with other pleas—  
want of jurisdiction, previous acquittal, previous conviction, and 
(in proceedings under certain special laws) limitation.

V I I .— A p p e a l , R efe r en c e  a n d  R e v isio n .

Part V II deals with appeals, references, and the revisional juris­
diction of the High Court.

Chapter X X XI begins by declaring that no appeal shall lie from Appeals, 
any judgment or order of a Criminal Court except as provided by 
the Code or by any other law for the time being in force. It 
expressly declares (sec. 412) that there shall be no appeal, except 
as to the extent or legality of the sentence, where the accused has 
pleaded guilty and been convicted by the Sessions Court or a 
Presidency Magistrate, and that there shall be no appeal by the 
accused in the petty cases and from the summary convictions 
mentioned in sections 413 and 414- Sentences on European 
British subjects arc excepted from the latter provision (sec. 416).
A n appeal may lie on a matter of fact as well as a matter of law,

1 The Code is silent as to the effect 2 Hist. Criminal Law, iii. 338 n.
of a previous conviction or acquittal in 3 It was placed in its present posi-
another country, when the jurisdiction tion in order to avoid the forward 
is concurrent. See as to this the New references to sec. 273.
York Cr. Proc. Code, § 139.
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except where the trial was by jury, in which case the appeal lies 
on matter of law only (sec. 418). For the purposes of appealing, the 
alleged severity of a sentence is deemed a matter of law (sec. 418).
The power to appeal was liberally bestowed by the Code of 1872, and 
only three new cases are provided for by the present Code. An appeal 
has been given (sec. 405) from orders rejecting applications for 
delivery of attached property. Appeals are also given from convic­
tions in contempt-cases by Courts of Small Causes in the Presidency- 
towns, and by Registrars and Sub-registrars being also Civil Courts.

The nine appeals given by the present Code are as follows :—

Appellate Court.
1 . From a conviction on a trial by a . The District Magistrate or a Magis- 

Magistrate of the second or third class, trate of the first class subordinate to 
or by a Bench of Magistrates invested him and empowered by the Local 
with secon.d or third class powers. Government to hear such appeals

(sec. 407.)
2. From a sentence under section Ditto.

349 by a Sub-divisional Magistrate
of the Becond class.

3. From a conviction on a trial by The Court of Session, except where
an Assistant Sessions Judge, a Dis- the sentence is subject to the con­
tract Magistrate, or other Magistrate firmation of that Court, in which case 
b f the first class. the appeal lies to the High Court

(sec. 408). Where the appellant is an 
European British subject, he may at 
his option appeal either to the Court of 
Session or the High Court (sec. 408).

4. From a conviction on a trial by The High Court (sec. 410). 
a Sessions Judge or an Additional or
a Joint Sessions Judge.

5. From a sentence by a Presidency Tho High Court (sec. 411).
Magistrate to imprisonment for a
term exceeding six months or to fine 
exceeding rs. 200.

6 . From an original or appellate The High Court (sec. 417). 
order of acquittal passed by any
Court other than a High Court.

7. From the rejection of an appli- The Court to which appeals ordin- 
ca' ion under section 89 for delivery arily lie from the sentence of the Court 
of attached property or its proceeds. rejecting the application (sec. 4°5)*,

8. From the order of a Magistrate The District Magistrate (sec. 406l).
(other than the District Magistrate
or a Presidency Magistrate) to givo „  % -
security for good behaviour (secs. ■ \
118,126.)  ̂ \  '

9. From a sentence under section 
480 or section 485 by

%
4 Jn this aection, after ‘ 118 ’ the word and figures or lx 2(i el^ould be inserted.

\  *1 1
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(a) any Court other than a Small The Court to which decrees and 
Cause Court: -orders made in such Court are ordin­

arily appealable (sec, 486).
(j) a Presidency Small Cause The High Court (sec. 486).

COlU(c) any other Small Cause The Court of Session for the Ses-
£ t . Bions Division within which such

Court is situate (sec. 486).
(<£) a Registrar or Sub-registrar The Court to which the appeal

bein" also Judge of a Civil Court : would lie if  the sentence were a decree
by him in his judicial capacity (see.

486>- , „  .
(e) a Registrar or Sub-registrar The District Judge, or, m the Presi- 

not being also a Judge of a Civil dency-towns, the High Court (sec.
Court. . 486).

Section 408 provides that the appeal from a District Magistrate 
exercising the enhanced powers conferred under section 34 and 
passing any sentence requiring confirmation by the Court ot (Session 
shall lie to the High Court, hut shall not ho presented until the 
case has been disposed of by the Court of Session. This puts the 
appeals in question on the same footing as appeals from an Assistant 
Sessions Judge. There seems to be no reason for making any 
distinction between the two.

Section 41 7 empowers the Local Government to direct the public Appeals 
prosecutor to appeal to the High Court from orders of acquittal 
passed by any inferior Court h Such a power is desirable in two 
cases: where there has been, as occasionally happens in India, a 
gross miscarriage of justice, and where fresh and credible evidence 
has been brought forward after the acquittal.

In the case of all appeals under the Code, the Limitation A ct Limitation 

fixes periods within which they must be presented. In the case of I f  
an appeal from an acquittal, the period is six months fioni the 
date of the judgment appealed against.

Section 423, as to the powers of Appellate Courts in disposing 
of appeals, does not, as was done by the Code of 1872, empower 
such a Court to enhance any punishment inflicted by the sentence 
appealed against. Such an enhancement can now be effected only 
by the High Court on revision (sec. 439).

' So far as regards appeals on matter on the grounds that the order etc of 
of law from an acquittal, there were the Court is erroneousm point of law 
01 raw 1.0 1 , oris in excess of jurisdiction. Under
precedents for such a proceeding in o
the English Statute-book Under so the Ne« ^  ^  ^  ^  ^

««•>'«««— *» *w «~ *
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& 21 Vic. o. 43, an 4- 43 49> ( for the accused on a depiurrer to
sec. 33» an appeal from a Court of li(jtmunt lind (a) M  order
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In tlie case of an appeal from an acquittal, section 427 
expressly authorises the High Court to order the accused to bo 
arrested and brought before it, and to commit him to prison pending 
the disposal of the appeal, or admit him to bail. In the absence of 
this power, cases had occurred in which criminals, afraid of the 
result of the appeal, escaped, and thus made the appeal on behalf 
of the Government of no avail.

Abatement A  section (431) suggested by a decision of the Bombay High
of appeals. £ ollr(. j', jj0ln_ 564) provides that appeals by persons required 

to give security for good behaviour or by convicted persons abate 
on their death, and that appeals against acquittals abate on the 
death of the accused. The power of revision conferred by section 
439 enables the High Court, where justice to the family of 
the convicted person so requires, to alter his sentence even after 
the appeal has abated.

Reference. Chapter X X X II— of reference and revision— empowers Presi­
dency Magistrates and High Court Judges exercising original 
criminal jurisdiction to refer questions of law (secs. 432-434). This 
was suggested, according to Sir Fitzjames Stephen, by the English 
procedure as to reserving cases for the Court for Crown Cases 
Reserved.. Chapter X X X II also enables certain Courts to call for 
the records of inferior Courts (sec. 435); and, though they cannot 
reverse acquittals, they may order persons improperly discharged 
to be committed (sec. 436), or further inquiries to be made'(sec.

Revision. 437). And i t  gives the Hrgh ' Qourts (see. 439) ample powers of 
revision, in exercising which they may enhance sentences. Sub- 
divisional Magistrates empowered- by the Local Government in 
this behalf are authorised (sec. 435) to call for records of inferior 
Courts. This is in accordance with the powers of control in other 
respects which they exercise.

Where, in the opinion of the' Court of Session or District 
Magistrate, an accused person has been improperly discharged by 
an inferior Court, the accused should not be'committed without 
having had an opportunity of showing cause why the committal 
should not be made. Provision to this effect is made by section 436.

Section 437 enables the High Court, Court of Session, or Dis­
trict Magistrate, on examining• any record, to direct ‘ further 
inquiry ’ into any complaint whioli has been dismissed under section 
203, or into the case of any .accused person- who lias been dis­
charged. The section should be amended so as to show clearly 
that the * further inquiry ’ may be directed even ..when further . 
evidence has not been disclosed.

When the Court of Session or District Magistrate reports lor

• I ' t %



>rders of the High Court the results of examining any pro­
ceeding, and recommends that a sentence be reversed, the Court 
of Session or District Magistrate may order (sec. 438) its execu­
tion to be suspended, and the accused, i f  in c o n f i n e m e n t ,  to be 
released on bail or on his own bond.

Section 439 (corresponding with the Code of 1872, section 297) 
has been framed so as to allow the High Court, when exercising 
its revisional jurisdiction, to interfere with improper acquittals.
It  cannot, however, convert an acquittal into a conviction; and 
no order will be made to the prejudice of the accused, unless ho 
has had an opportunity of being heard.

V III.— Special Feoceedikgs.

Part VIII, as to special proceedings, deals with the procedure 
relating to the following mattors:— criminal proceedings against 
Europeans and Americans: lunatics: contempts of Court and 
other offences affecting the administration of justice : maintenance 
of wives and children : proceedings in the nature of habeas corjms.

Chapter X X X III contains the special rules applicable to criminal Europeans 
proceedings against Europeans and Americans. The Code of 1872 j ^ er;c 
(sec. 72) and that of 1882 (see. 443) conferred on European British 
subjects in the Mufussal a right to be tried exclusively by men 
of their own race, who were either (a) Sessions Judges or (b) 
Magistrates of the first class being also Justices of the Peace.
These Magistrates might in such cases pass sentences of imprison­
ment for not more than three months or fine not exceeding a thou­
sand rupees, or both. This was part of the personal law of Anglo- 
Indians, just as the rules about searches in zanands1, parda women2, 
and natives of rank3 were (and still are) part of the personal law of 
the Hindus and Muhammadans. It worked well, and the disreput­
able Europeans, to whom alone it applied in practice, were unable 
to hnmpir justice by claiming a jury. In February 1883, however,
Lord llipon (having previously sought and obtained t he permission 
of the then Secretary of State for India) caused a Bill to be intro­
duced into the Governor General’s Council, which became law as Act 
III of 1884. This measure enables District Magistrates and Sessions 
Judges, though. Natives, to exercise jurisdiction'over European 
British subjects: and empowers District Magistrates,though Natives, 
to sentence such subjects to imprisonment tor six months, fine 
extending to Its. 2000, or both. On the other hand, it enables 
European British subjects, when tried by a District Magistrate,

1 Act X  of 1882, sec. 48. 2 Code of Civil 1’rocaduro, sec. 640.
5 Ibid. sec. 641.

INTRODUCTION. 2 7 V S *  I



( . (  S  /  J 2 S THE CODE OP CRIMINAL PROCEDURE. n l  i
---<rZ

to claim a jury; and has thus, it is to be feared, practically 
exempted from punishment the class of offenders to whom it 
applies. When the Code is next altered section 443 should be 
expressly applied to cases under section 107.

Section 451 removes some unnecessary differences which formerly 
existed between the procedure of the High Courts and Courts of 
Session in cases in which European British subjects are concerned.
In particular, it provides.that, in the Court of Session as Well as in 
the High Court, the requisite moiety of the jury or assessors may be 
made up by Americans as well as Europeans. Under the Code of 
1872 (sec. 78), the trial of ai European British subject before the' Court 
of Session need not be by jury. But under the same Code (sec. 234) an 
European or American, not being, a British subject, had an absolute 
right to.be so tried. The present Code omits the latter provision.

Lunatics. Chapter X X X IV  deals with cases (sec. 464) in which-.the accused 
appears to be of unsound mind, and with cases (sec. 469) in which, 
though sane at the time of inquiry or trial, he appears to have been 
insane at the time of committing the act o f which he is accused. 
Section 466must be read with the provision in 14 & 15 Vic., cap. 81, 
as to the removal to England of a lunatic found to be such in India1.
The power given by sections 433 and 434 of the Code of 1872, to 
discharge from custody or make over to his relative a person ac­
quitted on the ground of insanity, has been extended, in sections 
474 and 475, to the case of persons who, being found to be insane at 
the time of trial, ayev committed to custody. Two useful sections, 
added by Act X  of 1 88(5,. empower the Government of Lidia to 
order criminal lufiatics, confined by order of a Loral Government, 
to be removed from one provinpe to another, and enable any Local 
Government to relieve its Inspector General of Prisons from his 
functions under sections 472, 473, 474.

Contempts. Chapter X X X V  deals with proceedings in cases of certain of­
fences affecting the administration of justice. This chapter (secs.
476, 478, 479, 480, 482) has been expressly made applicable to 
Revenue Courts.

Section 477 has been framed so as-to allow a Court of Session 
to charge a person'for giving false evidence before itself,— a power 
of which such Courts wore unintentionally deprived by section 472 
of the Code of 1872. • •

Section 480 provides a procedure in certain-pages o'f.contempt 
omission to produce documents,refusal to take aboutli or affirmation, * v 
to answer question's, or,to sigu a statement, and intentional insult-, 
or interruption. • s

1 See In re JSIaUly, L. R., 6 Q. B. D. 18.
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Where the Local Government so directs, Sub-registrars will 
(sec. 483) be 1 Civil Courts ’ within the meaning of the section. The 
position and qualifications of Sub-registrars vary in different pro­
vinces ; but in some parts of India they are Natives of good family 
and education, well fitted for the exercise of the powers conferred 
by sections 480 and 482.

Section 486 gives gn appeal to the High Court from a conviction 
in a contempt case' by'a Court of Small Causes in a Preside1 icy-town; ■

Section 487 has been redrawn so as to avoid a difficulty which 
is felt in determining'the meaning <jf the words ‘ offence committed 
in contempt of its own authority,’ which -occur in the correspond­
ing section (473) of the Code of 1872. , . ■ , _ .

■ Chapter XXXVI,'-as to the maintenance -of wives and children', Mainten- 
seems out of place- in a Code of Criminal'Procedure1, arid- is here ance of 
inserted only because corresponding provisions were-placed in the chiMreu''' 
Codes of 1861 and r872. Sir Fitzjames Stephen2 thinks that- this ' 
chapter should be- placed in Part IV, as to the Prevention of 
Offences, ‘ as, says he, ‘ it is a mode of preventing vagrancy, or at , - . • 
least of preventing its consequences.’ Unfortunately ■ for this 
argument, though vagrancy is an offence in England, it is hot,, and
never has been, an offence in India3. . '

Chaptei X'X X\ II, as to directions of the naturo of a habeas corjnis '̂ habeas 
empowers the Presidency High Courts to suppress offence's against corpus. 
personal liberty. They were first enacted in A ct X of 1S75, feee. 148.
A  somewhat similar jurisdiction is, as we have seen, given, by section 

. x Joo, to NPresidency Magistrates, Magistratessof tins' firstclass, and 
Subijivisioiial Magistrates, find in-the case of certain females, .by 

• >*Bectio,h.55t to-Presidency*Magistrates and District Magistrates. . '

"  ̂ IX ,— Sotpbemehtaby P royjsions.
Part I X ' contains certain provisions supplementary to the 

„ general rules of procedure contained in the'Code. It deals, first,, 
with the public-prosecutor, hail, commissions for the examination 
of witnesses, ami special rules of evidence. I t  then contains cer 
tain provisions relating to. bonds to keep the peace, for good 
behaviour, for appearance, etc.: the disposal, af property pegxirding' 

v-' which,an q'ffence has been committed: 4he transfer of criminal eases :
' ' irregular proceedings, and, lastly, certain miscellaneous matters.

1 The Panjdb Chief Court has ex- J Hist. Crim. Law, iii. 342. 
pressly ruled that an application for 5 The European Vagraucy Aet is 

. maintenance'is not a complaint of an tho only Indian law dealing with 
offence. TheXiew YorkCr.F.Code, §§ vagrant?; ami this carefully-abstains 

' §14-9.26, treats the subject as a special frpm treating vagrancy as a crime, 
proceeding of a criminal nature.

' G°ifeX .
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Public Chapter X X X V III, Public Prosecutor.— No private person can
Prosecute. con(]ucf a prosecution without the permission of the Magistrate in­

quiring into or trying the case (sec. 495)- This section, as amended 
by A ct X of 1886, section 13, enables any such Magistrate to permit 
the prosecution to be conducted by any person other than an officer of 
police below a rank to be prescribed by the Local Government in 
this behalf, with the previous sanction of the Governor General in 
Council. But no officer of police is permitted to conduct the prosecu­
tion if he has taken any part in the investigation of the offence 
with respect to which the accused is being prosecuted. The entire 
exclusion of the police from such a function is, in the opinion of many 
authorities, inexpedient. With the limitations above described, there 
will be no fear of intimidation of witnesses or undue influence.

The Advocate General, Standing Counsel, Government Solicitor 
and any other officer empowered by the Local Government are 
exempted from the necessity of obtaining permission to conduct 
prosecutions.

Prosecutions before the Court of Session must (as we have seen) 
be conducted by a public prosecutor.

Pail, ' Chapter XXXIX, Bail.— The Indian law on this subject is con­
tained in the Code, chapter X X X IX , in the second schedule 
thereto, in A ct X X I of 1879, sec. 17 (as to.persons arrested in 
anticipation of extradition), and in special or local laws making 
certain offences bailable \ It  states when bail may be taken in 
case of a non-bailable offence (sec. 497)> declares that the amount of 
the bail bond shall not be excessive (sec. 498), provides for cases 
in which insufficient sureties have been accepted (sec. 5®1) > and, 
lastly, deals with the discharge of sureties (sec. 5 °2). Hie powers 
here given to police-officers have been expressly confined to officers 
in charge of police-stations.

Com- Chapter XL, Commissions for Examination of ‘Witnesses.— The
missions. < 3 ^  unii]£e the English criminal law, here provides for the taking 

of evidence on commission. Such commissions, as Straight J. has 
observed2, should be issued only in extreme cases of delay, expense, 
or inconvenience8. The provisions of the former law have here been

'Bee, for instance, the Coroners A ct, Courts have held that the power to 
J V of 1871, sec. 27 ; the Customs Act, issue a commission is an innovation 
V II I  ofj 878, sec.i 75; the Madras Salt .of the common law, and must he 
Act, Mad. Act I of 1882, sec. 11; and strictly pursued.
Mad. Reg. I of 1830, sec. 4 (3), as to * They were granted in 4 Cal. 20 
personsabettingasutf. Bee also sfiOeo. and d Bom. 285$ hut refused in 8 
III. c. 57. sec. 16, as to taking bail in Cal. 8yd, p All. 92, and d All. 224. 
England in tho case of persons accused As to Speakers warrants for examina- 
uf certain offences committed in India, tion of witnesses in India, see 13 Geo.

* 5 All. 92. So in New York the H I' c- 63. sec. 42,

/S&S- ■ e°l&x
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amended in four respects. . Where the witness• resides in a Native ■
State, power has been giv&u (sec.'-^o^) to-iss'ud the commission to 
the Political Agent or xother''-lpcal. officer representing, the British 
Government. Section 505 requires that the interrogatories shall 
be thought relevant by the Magistrate or Court directing the 
commission. Where" a .'Subordinate Magistrate wishes for a com- 
mission, ho will (sec. 506) apply to the District Magistrate, and ' 
not (as formerly) to the Sessions.. Judge: "this relieves the Court . 
of Session of a duty which' can be more conveniently performed 
by the District ■ Magistrate. • And power is expressly given (sec.
508) to stay the inquiry "or trial for a specified- time- .reasonably 
sufficient for the execution and return of the commission.

Chapter X L I contains some special rules as to evidence, supple- Special 
menting those in "tlie'Evidence Act. The report of any Chemical 
Examiner or Assistant Chemical Examiner to Government may now 
be used in evidence (sec. 5x0) in any proceeding under the Code,

•not merely, as under the Code of 1872, in any criminal trial. And 
in proving a previous conviction or acquittal, the new Code 
(sec, 51 0  requires evidence as to identity of the accused person 
with the person so convicted or acquitted.

Chapter X.L.II contains some provisions generally applicable to Bonds, 
bonds executed under the Code. The procedure for recovering the 
penalty from the principal in the case of security to keep the peace 
provided by A ct X o f 1872, sec. 502, is now applicable to all such bonds.

. Chapter X L llf .  Disposal of property. When an inquiry or Disposal 
trial is concluded, the Court is empowered (sec. 517) to make such property, 
order as it tliinks-fit for the disposal of any document or other 
property produced before it-regarding which an offence appears 
to have been committed, \qk which has been used to commit an 

. . offence. .I n  partial accordance with a rule of the High Court at 
Bombay, section 517 declare# that, when a High Court or Court of 
Session makes such , an order, and cannot through it's own officers 

v conveniently deliver the property to the person entitled thereto, • 
the Court may direct the order to be carried into effect by the 

• District Magistrate, not the ‘ committing Magistrate,’ who might 
’ have been transferred before-the order was made. 1

Orders under section 517 made in appealable cases will not 
. ‘ (except whore the property is live-stock, of is subject to speedy 

- • amt natural decay) be curried out until the timu allowed for ap­
pealing has expired, or, i f .a n  appeal is presented in duo timo,

. ’until the appeal is disposed "of.
' ■ " Where, an .innocent purchaser buys stolen property and restores

it .to tile lawful possessor, provision is made (sec. 519) for payment v ,
\ . .

* • • ■ * . *  < ,' ■* v. * , t
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of the price out of money found on the convicted thief. This is in 
accordance with 30 & 31 Vic., cap. 35. sec. xo. But there is no 
provision, like 33 & 36 Vic., cap. 93. sec. 30, for the restitution of 
property which has been pawned with a pawnbroker.

Section 521 provides, in case of a conviction under the Penal 
Code, sections 292, 293, 501 or 502, for the destruction of the 
obscene hooks and defamatory matter in respect of which the 
conviction was had. It also pi-ovides for the destruction of adul­
terated or noxious food, drink or drugs in respect of which a con­
viction was had under sections 272-275 of the same Code.

Power to restore immoveable property to any one dispossessed of 
it by criminal force, is conferred by section 522.

Transfer of Chapter X L IV  enables the High Court (sec. 526) and the 
c a e c a G o v e r n o r  General in Council (sec. 527) to order any offence to be 

inquired into or tried by any court, otherwise competent, hut not 
empowered under sections 177-184, and to transfer criminal cases 
from one Court to another. And section 528 empowers District and 
Subdivisional Magistrates to withdraw, recall, or refer such cases. 
Section 526 provides, in accordance with a minute of Sir B. Peacock, 
cited 1 Calc. 223, that applications to the High Court for the 
transfer of cases shall be made by motion supported (except where 
the applicant is the Advocate General) by affidavit or affirmation. 

Irregular Chapter X LV  contains provisions as to the cases in which 
ceedings irregularities shall, and in which they shall not, vitiate the proceed­

ing in which they occur. Tender of pardon under Chapter XXVI> 
and sale of property under section 524 or section 525, have been 
added to the list of proceedings which will not be set aside merely 
on the ground of the Magistrate not being duly empowered.

Miscel- Chapter X L V I comprises some miscellaneous matters, of which 
laneo.is. ĵie following were new. Power is given (sec. 541) to the Local 

Government to fix places of imprisonment or custody. Moneys 
(other than fines) payable by virtue of any order made under 
the Code will be recoverable as if they were fines (sec. 547).
The power to compel restoration of abducted females, which for­
merly existed only in the Presidency-towns, has been extended 
(sec. 551) to Distiict Magistrates. Power is given to the High 
Courts (sec. 553) to make rules for tbe inspection of the records of 
subordinate Courts. No Judge or Magistrate shall, except with 
permission of the Appellate Court, try or commit for trial any caso 
to or in which he is a party or personally interested otherwise than 
as a municipal commissioner. Nor shall he hear an appeal from 
any judgment or order passed or made by himself (see. 555). The 
Code contains no clause equivalent to A ct I of 1868, sec. 5, as to
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'^p\e recovery of fines, although similar provisions were contained 
in. each of the Codes now consolidated (X of 1872, sec. 309, X 
of 1875, sec. 107, IV  of 1877, sec. 12). The matter is now 
provided for by the Penal Code, sec. 64, amended by A ct V III of 
1882, sec. 2. •

Sch ed u les .’ . • •

' Schedules II  (Tabular Statement of Offences) and V  (Forms), 
which correspond respectively with Schedules IV  and II  of Act X of ■
1872, have been altered so as to adapt them, not only to the pror 
vincial Courts, but to those of the Presidency Magistrates. The latter N
schedule now contains no less than 53 forms, which had, before their 
incorporation in the present Code, stood-the test "of practices in the \ 
Presidency of Madras and the Panjab.' The' Code of 1872 contained 
only a set of forms of Charges and nine forms of summonses, warrants, 
bonds, and the instruments improperly called recognisances.

'• The offence of voluntarily causing hurt has been made one for 
which the police may not arrest without a warrant. A  like change 
has been made as to voluntarily causing hurt on grave and sudden 
provocation, not intending to hurt any other than the person who 
gave it. The numerous investigations by the police into charges 
of ‘ hurt/ which the former law rendered necessary, distracted the 
attention of the police-force from more important duties, and resulted, 
in little good to the public.

The offence of adultery lias been made triable by a Presidency 
Magistrate and a Magistrate of the first class.

'The paragraph relating to mischief by fire with intent do cause 
■ damage has been altered in accordance with the amendment of section 

435 of the Penal Code by A ct V l l i  of 1882, see. lo. This alteration 
was made in order to check the offence, which vyas very common in 
some parts of the country, of setting fire to garnered crops.' A  cul- 

. tivator might have the whole of his crop destroyed in this way, 
and yet if its value be less than 11s. io a (a s  is often the case) he 
could not obtain the aid of the police to arrest the offender without 

d a  warrant from a Magistrate.
• The lists of powers contained in section 2-1 et seq. of Ac t X of 1872 

. have been thrown into Schedules III (Ordinary ‘Powers of Pro­
vincial Magistrates) and IV  (Additional Powers with which Pro­
vincial Magistrates may be invested).

The Bill which afterwards became Act X of 1882 was publish 'd 
' in the Gazette o f 'India for the 5th, i»th and-i 9U1 .April 1879, and 

circulated to the various'Loeal Governments, with a request that
. VOLi.II. • ‘ /  1) ’ ' . ' .. <■ , • • ,
'  \ ’ * V ‘ \ * * * ' \' • t \ *

. i  * **. ' \ \  • * * * .
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it might be examined by selected local officers. This was done, 
and the result of the examination is contained in a thick folio 
volume. The Bill was then revised with reference to this mass 
of criticism, and to the eases reported since it was framed ; 
and it might almost be said, in the form in which it was re­
ferred to a Select Committee, to be the work of the whole body 
of Indian Judges and Magistrates rather than of any individual or 
Department.

Amend- The Select Committee, which consisted of Air. (now Sir Rivers) 
madeb Thompson, the late Air. Gibbs, Air. H. Reynolds, Jotindra Mohan 
Select y Tagore, Mr. Louis Forbes, Air. C. T. Crosth waite, and the writer, 
c ?m" made eighty-five amendments of the substance of the law; but of these 

C ’ onlv three are sufficiently important to require special mention here. 
Examina- First, the Committee thought that the then law gave too great 
ti°n of latitude to the Coui'ts with regal'd to the examination of an accused 
accused. pergon_ The object of such examination is, or ought to be, to give 

the accused an opportunity of explaining any circumstances which 
may tend to criminate him, and thus to enable the Court, in cases 
where be is undefended, to examine the witnesses in his interest. It  
was never intended that the Court should examine the accused with 
a view to elicit from him some statement which would lead to his 
conviction. The Committee therefore limited the power of interro- 
gating the accused by prefixing to the first paragraph of section 
342 the words ‘ for the purpose of enabling the accused to explain 
any circumstances appearing in the evidence against him.’ The 
accused should always have the opportunity of explaining, and the 
Code therefore requires the Court to question him generally for 
that purpose before he enters on his defence.

Whipping. Secondly, the Committee amended the law as to whipping. It 
provided in section 32 that no Magistrate of the second class should 
pass a sentence of whipping unless specially empowered in that 
behalf by the Local Government: that whipping should be inflicted 
with a light ratan not less than half-an-inch in diameter; and 
that it should never be inflicted on any person whom the Court 
considered to be more than forty-five years of age.

Enhance- Thirdly, the Committee abolished the power, which Appellate 
rnentof Courts had under the Code of 1872, to enhance sentences on 
on appeals, appeals presented by accused persons. The existence of such a 

power tended to deter convicted,- but, possibly, innocent persons 
from presenting appeals, and thus to deprive the lower Courts of 
the control which could only be effectively exercised over them by 
means of an unhampered system of appeal.

Number of qqlc pp] as introduced made* hundred and twelve amendments 
gobatantial
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of the substance of the law. The eighty-five amendments just amend- 
mentioned or Referred to raised the number to 1971. madifby

The new Code became law on the 6th of March, 1882 ; but it did present' 
not come into force till 1st January, 1883,— ten years from the date ^ocie- 
on which the Code of j  8 7 2 began to operate. This was five years 
after the" date on which, according to Sir Fitzjames Stephen, the 
Code should have.been re-enacted. ‘ I  should say,’ he writes ini 
his minute on the administration of justice in British India, ‘ that 
this process ought to be repeated at least once in every five years for 
every important A ct.’

Excluding the special provisions of the Acts relating respectively 
to Coroners, criminal tribes, inquiries into the behaviour of public 
servants2, and the organisation of the police, the Code is now 
a complete, body of-criminal procedure. It  combines the merits 
of the English, or accusatory, system, with some of the facilities for 
arriving at the truth' afforded by the continental, or inquisitorial, 
systems. No pains have been spared to render its provisions plain 
and practical; and though it has been thought necessary to pass 
three amending Acts, the principal changes made thereby are duo.
.lather to politico-sentimental considerations than to any difficulty 
which the Courts have found in working the Code.

Ot diese Acts, the first (No. I l l  of 1884) has already been noticed. Act II I  of 
The Bill as introduced (1) made the following persons, being Magis- lS8U 
trates of the first class, eligible for the office of justice of the peace, The so- 
viz. covenanted civilians, members of the.Nat.ive Civil Service consti- 
tuted under 33 Vic. c. 3, Assistant Commissioners in non-regulation Bill, 
provinces and Cantonment Magistrates, (2) made Sessions Judges 
and District. Magistrates ex officio- justices of the peace, (3) re­
pealed ill sec. 443 of the Code the words ‘ and an European 
British subject,’ (4) repealed (he provision in sec. 444 that no Judge 
presiding in a Court of Session.should exercise jurisdiction over ah. .
European British subject unless he himself was an European British 
subject, (5) repealed sec. 450 and the last sixteen words of sec. 459.
But the only ii 4 ortunt changes made by the Act aa passed xvere the 
repeal of the section (450) wliich pro\ ided for the case where the 
Judge of the Sessions division wilhin which a European British

1 It  is "difficult, therefore, to under- of the A ct of 1872, besides some few  
stand how Sir Fitzjames Stephen alterations in its substanceH istory 
could have written thus of the Code of the Criminal Law, iii. 324. 
of 1882 : c It lifters from the Act of Act X X X V II of 1850. Hie New
1872 principally in the circumstance Vork (ode ot Criminal Procedure 
that it does apply to the Ii ivh Courts contains a l . u t  , 111) relating solely 
as well as the other criminal Courts in to this subject of judicial proceedings 
India, and that certain alterations for the removal of public offioers. 
have been made in the arrangement 

. /  D 2
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subject was ordinarily triable was a Native, and the substitution for 
section 451 of three sections enabling a European British subject—

(a) in a trial before the Sessions Court with the aid of assessors, 
to require that not less than half their number shall be Europeans 
or Americans, or both Europeans and Americans; and

(b) in a trial before a District Magistrate, to claim that the 
trial shall be by a jury similarly composed.

A ct X  of The second of these Acts, No. X  of 1886, amended the drafting 
l88^  of sections 31, 34, n o ,  162, 266, 269, 398, 401 and 510. It 

extended sections 55 and 56 to the police in the towns of Calcutta 
and Bombay. I t  extended to Chief Presidency Magistrates the 
provisions as to endorsement in sections 88 and 514. It  allowed the 
Local ’Government to regulate the practice of submitting final 
police reports through a superior officer of police. It  also allowed 
the Local Government, with the previous sanction of the Governor 
General in Council, to prescribe the rank of the police officer who 
may conduct prosecutions. I t  empowered the Governor General in 
Council to direct criminal lunatics confined by order of the Local 
Government to be removed from one province to another. It  
empowered the Local Government to relieve the Inspector General 
of jailso f his functions under sections 472, 473 and 474. It  provided 
for the removal to a criminal jail of accused or convicted persons 
who are in confinement in a civil jail and their return to the civil 
jail. And it forbade officers concerned in sales under the Code to 
purchase or bid for the property sold. There is a corresponding 
section (292) in the Code of Civil Procedure. A ll these changes 
are improvements.

A ct V  of The third Act, V  of 1887, merely amends the definition of ‘ Officer 
l88i ' in charge of a police station,’ and in section 312 substitutes the 

word * four ’ for the word ‘ two.’ The object of the latter change is 
to increase the number of names in the special jurors’ list in each 
Presidency-town. It  is to be hoped that the result will not be to 
lessen seriously the number of respectable and intelligent persons 
available as common jurors.

Suggested When the Code is next altered, it would be well to repeal and 
meute ôf re-enact, as a separate law, the chapter on the maintenance of 
the Code, wives and children; to insert sections as to the mode of pleading 

the defences of want of jurisdiction, previous acquittal, previous 
conviction, and lim itation; to alter the place of section 403; 
to make in sections n o ,  143, 244, 350, 406, 437, and 443 the 
amendments above suggested; to explain and illustrate the expres­
sion *presumed or actual partiality’ in section 278 ; and to correct 
the clerical errors, mentioned infra, in sections 362, 531, and 532.
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ACT No. X o f  1882.

PASSED BY THE GOVERNOR GENERAL OF 
IN DIA  IN  COUNCIL.

(Received the assent o f tho Governor General on the 6th March, 1882.)

A s  AMENDED BY A C T S  III  OF 18S41, X  OF l8S6, A N D  V  OF 1887.

______________ _ >

A11 Act to consolidate and amend the law relating to 
Criminal Procedure.

W h ereas it is expedient to consolidate and amend the law Preamble, 
relating to Criminal Procedure ; It is hereby enacted as follows :—

P A R T  I.
P R E L I M I N A R Y .

CHAPTER L
1 . This Act may be called ‘  The Code of Criminal Procedure, Short title.

j 882 ■ ’  and shall come into force on the first day of January, Commence
ment.

1 8 8 3 ;
I t  extends to the whole of British India"; but, in tlie Local 

absence of any specific provision to the contrary ", nothing herein 
contained shall affect any special or local law now in force4,

1 A ll references to the Code of 188a application of the Code outside British 
made in enactments passed before or India, see above, p 5. 9 Bom. aS8, 
after 25th Jab. 1884 are to be read as 333- and see. 458 infra, 
if made to that Code as amended by 5 see secs. 54- 53- rA « .  «aj-8* 95.
A ct III  of 1884; see see. 14 of that .02, 127, 57V 376. ^ e d u le  U ,
Act o®1- 3-

V' v, o j  , „ la..e0 • e.g. Act X X X V II of 1855,’  10 Bom. 258, and to tho platt-S . » ... , ,  . ., a ft.
outside British India mentioned infra which is .  di m force in the Santdi 
in Appendix A. As to the personal Parganas, 12 Cal. 53^
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or any special jurisdiction or power1 conferred, or any special 
form of procedure prescribed 2, by any other law now in force, 
or shall apply to—

(a) the Commissioners of Police in the towns of Calcutta3, 
Madras and Bombay3, or the police in the towns of Calcutta 
and Bombay;

- , (&) any officer duly authorised to try petty offences in
military baziirs at cantonments and stations occupied by the 
troops of the Presidencies of Fort St. George and Bombay 
respectively4 ;

(c) heads of villages in the Presidency of Fort St. George3; or
(d) village police-officers in the Presidency of Bombay0:
(e) and nothing in sections 174, 175 and 176 shall apply 

to the police in the town of Madras7.

» Repe4  0f 2 . On and from the first day of January, 1883, the enact- 
ena^t-' ments mentioned in the first schedule shall be repealed to the 

extent specified in . the third column thereof, but not so as to 
- restore any jurisdiction or form of procedure not then existing 

or followed, or to render unlawful the continuance of any con­
finement which is then lawful.

Notified- All notifications published, proclamations issued, powers 
unde/re- conferred, forms prescribed, local limits defined, sentences 
pealed passed and orders, rules and appointments made, under any 
Acts' . enaetmeilt hereby repealed, or under any enactment replied 

by any such enactment, and which arc in force immediately
1 The power to punish contempts, Bombay Presidency). The old Begn-

vested in tho High Courts, as su- lation X X II of 1827, secs. 3, 22, 33,
perior Courts of record, by the and A ct IV  of 1854 may still be in
ccmmon-law of Emdand, seems sa\ed force in cantonments (if any) in which
by this provision, L. II., 10 Ind. App. Bom. A ct III  of 1S67 is not in force.
179, where, however, the point was 3 See Mad. Begs, X I of i8i6, secs,
not decided. The Lower Burma 10-14, and IV  of 1821,.sec. 6, under
Gaols Delivery Act, X V I of 1886, is, which Village-headmen have jnris-
so far as is consistent with the terms diction to try petty cases of assault, 
thereof, to be construed as one with affray, abuse and theft, to search for 

, the Code of Criminal Procedure. stolen property,* to bold inquests, and
3 See, for example, Act V  of 1869, arrest suspected murderers, 

the Indian Articles of War. ■ 6 Seo Bom. .A ct V III  of 1867,
3 See Ben. Act IV  of 1866, Madras Bom. Beg. X II. of 1827, sec. 37.

, Act V III  of 1867, and (as to Bombay) .’  The Coroners Act, IV  of 1871, is
• Act x m  of 1856. • therefore undisplaced. All the rest of

* Seo Bom. Act III of 1867 (to the Code applies to tho police in the 
*. make provision fo r  the adminittra- . town of Madras. 

tior o f Military Cantonments in the
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before the first day of January, 1883, shall be deemed to have 
been respectively published, issued, conferred, prescribed, de­
fined, passed and made under the corresponding section of 
this Code.

3 . In every enactment passed before this Code comes into References 

force, in  which reference is made to, or to any chapter or code™nd 

section of, the Code of Crim inal Procedure, A c t  N o. X X V  of -other 

1861, or A c t  N o. X  of 1872, or to any other enactment enact^ 
hereby repealed, such reference shall, so far as m ay be prac- ments- 
ticable, be taken to be made to this Code or to its correspond­
in g  chapter or section.

In every enactment passed before this Code comes into force Evpres- 
the expressions ‘ Officer exercising (or “ having ” ) the powers m 
(or “ the full powers ” ) of a Magistrate/ ‘ Subordinate Magis- Acts, 

trate, first class/ and ‘ Subordinate Magistrate, second class/ 
shall_ respectively be deemed to mean ‘ Magistrate of the first 
class, ‘•Magistrate of the second class/ and ‘Magistrate of 
the third class;'’ the expression ‘Magistrate of a division of a 
district shall be deemed to mean ‘Sub-divisional M agistrate/ 
the expression ‘ Magistrate of the district ’ shall be deemed to 
mean ‘ District Magistrate/ and the expression ‘ Magistrate of 
Police ’ shall be deemed to mean ‘ Presidency Magistrate/

4 . In this Code the following words and expressions have inter­

file following meanings, unless a different intention appears r rt tation- 
from the subject or context:—

(a) ‘ Complaint ’ means the allegation made orally or in • Com- 

w n tin g  to a M agistrate, w ith a view  to his takin g action plamt: 
under this Code, that some person, whether known or unknown, 
lias committed an offence; but does not include the report of 
a police-officer1 :

( i )  ‘ Investigation’ includes all the proceedings under ‘Iuvesti- 
this Code for the collection of evidence conducted by the gatiou: 
police or by any person (other than a Magistrate or Police- 
officer) who is authorised by a Magistrate in this behalf12:

(c) ‘ Inquiry’ includes every inquiry conducted under this ' Inquiry:’ 
Code by a Magistrate or Court:

1 nor a complaint to the police, 6 All. y<5, nor information (riven to a 
police-officer. 1 866 B0C- 2oa>i,lfra-

a m  ■ (cl
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1 Judicial (<#) ' Judieial proceeding' means any proceeding in the • 
proceed course of which evidence is or may he legally1 taken2 :

„ ‘Writing’'. ■ (e) ‘ W riting’ and ' w ritten ’  include 'printing/ ' litho-
te n '.;- . ■ jgraphy/ 'photography/ 'engraving/ and every other mode in 

■ ' V which words or figures can he expressed on paper or on any
\  . \  •> ‘ ' substance:

‘ Sub-divi- ( /  ) ' Sub-division ' means a sub-division made under this 
Code of a District:

‘Pro" , {']) ‘  Province 1 means the territories for the time being
vin ce, . . .  ^

under the administration of any Local Government:
1 Presi- (//) ' Presidency-town ' means the local limits for the time 
towS ’ being of the ordinary original civil jurisdiction of the High

Court of Judicature at Fort William, Madras or Bombay :
‘ Eljgh . (i) ' High Court ' means, in reference to proceedings against

' • 1 European British subjects or persons jointly charged with 
European British subjects, the High Courts of Judicature at 
Fort William, Madras and Bombay, the High Court'of 'Judi­
cature for the North-Western Provinces, the Cliief Court of 

' the Pan jab anti the Recorder of Rangoon : •
In  other cases.‘ High Court'’ means the highest Courtof 

- criminal appeal or revision for any local area; '
or, where no such Court is established under any taw . for 

the time being in force, such officer as the Governor General 
in Council may appoint in this behalf :

‘Chief (A  'Chief Justice' includes also the senior Judge of a
Jastiee-.. chief C ourt:
‘Advocate ( t j  'Advocate General/ includes also a Government Advo- 

ra ‘ cate, or, where there is no Advocate General or Government Ad­
vocate, such officer as the Local Government may, from time 
to time, appoint in this behalf :

th e ^  °f (0  ' P'lei'k °f the Crown5 includes any officer specially ap- 
Cruwn: ’ pointed by the Chief Justice to .discharge the functions given 

by this Code to the Clerk of the Crown :
‘ Public (m) ' Public Prosecutor' means any person appointed under
Prodecu- secp[on 4Q23, and includes any pei-son acting under the direc­

tions of a Public Prosecutor; and any person conducting a

1 See i All. I, 7.
3 Thin does not include the proceedings of a Magistrate undor sec. 88,

infra, 6 All. 487- 3 See also sec. 270.

V w ' f l t  / / / / £ > £  THE' CODE OP CRIMINAL PROCEDURE. H i  I
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prosecution on behalf of Her Majesty in any High Court in 
the exercise of its original criminal jurisdiction :

(«) ‘ Pleader 1 used with reference to any proceeding in any ‘ Pleader: ’ 
Court, means a pleader authorised under any law for the time 
being in force1 to practise in such Court, and includes (1) an 
advocate, a vakil and an attorney of a High Court so au­
thorised, and (2) any mukhtar or other person appointed with 
the permission of the Court to act in such proceeding:

(0) 'Police-station1 means any post declared, generally or <Police- 

special ly, by the Local Government to be a police-station for statl0n- 
the purposes of this Code, and includes any local area specified 
by the Local Government in this behalf; and ‘ Officer in * Officer 

charge of a police-station 1 includes, when the officer in 
charge of the police-station is absent from the station- station: ’ 
house2 or unable from illness to perform his duties, the 
police-officer present at the station-house" who is next in 
rank to such officer and is above the rank of constable, or, 
when the Local Government so directs, any other police-officer 
so present:

(p ) ‘ Offence1 means any act or omission made punishable ! Offence: ’ 
by any law for the time being in force :

(?) ‘ Cognisable offence1 means any offence for, and ‘ cog- ‘ Cognie- 

nisable case1 means a case in, which a police-officer, within of~, 
or without the Presidency-towns, may, in accordance with the ‘ Cogui*. 
second schedule, or under any law for the time being in force, able caao: 
arrest without w arrant:

‘Non-cognisable offence1 means an offence for, and ‘ non- ‘ Non-cog- 

cognisable case1 means a case in, which a police-officer, ^ abl®.ot" 
within or without the Presidency-towns, may not arrest with- ‘ Non-oog-

, J 1 J livable
out w arrant: cage: ’

(r) ‘ Bailable offence1 means an offence shown as bailable ‘ Bailablo 

in the second schedule, or which is made bailable by any ottenue • 
other law for the time being in force; and ‘ non-bailable ‘ Non-bail- 

offence 1 means any other offence : fence. >
(#) ‘ Warrant-case1 means a case relating to an offence ‘ Warrant- 

punishable with death, transportation or imprisonment for a CttSe: ’ 
term exceeding six months :

1 See Act XVIII of 1879, nmemleU by Act IX of 1884.
’  Act V  of 1887, sec. I-
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. ‘Summons- -fat) ‘  Summons-case ’  means a case relating to an offence 
,• case : ’ Vpiof so punishable:

lEurbpo^a ( t e )  ‘  European British subject ’  means—
’ ‘ subject: ’ ( x) any subject of Her Majesty bom, naturalised or domi»

• \  ciled in the United Kingdom of Great Britian and Ireland,
\  or in any of the European, American or Australian Colonies 

or Possessions of Her Majesty, or in the Colony of New 
. Zealand, or in the Colony of. the Cape of Good Hope or 

• • N atal;
' V (2 ) any child or grandchild of any such person by legiti-

„ . mate d e s c e n t .
'■ Chapter:’ (v) ‘  Chapter ’ means a chapter of this Code; -and.‘Schedule ’
' iUe*-’ J means a schedule hereto ann exed:
‘ Place.t' («>) ‘  Place * includes also a house, building, tent and

. vessel.
Words Words which refer to acts done extend also to illegal 
^ t0 omissions; and
Words to all words and expressions used herein and defined in the 
meaidug aB -*Ilt ‘̂an Penal Code, and not hereinbefore defined, shall be 
in Penai deemed to have the meanings respectively attributed to them 
Code- - by that Code h

Trial Of 5. A ll  offences under the Indian Penal C ode2 shall be
offancaa • •
under inquired into and tried according to the provisio ns .'hereinafter 
Code1 contained; and all offences under any other law  3 shall be 
Trial of inquired into and tried according to the same provisions, but 
offences subject to any enactment for the tim e being in force regu -,
Other laws, fating the manner or place of inquiring into or trying such . 

offences..

1 And of course all expressions, libel- published out of Court when 
such as • Magistrate,’ ‘ Local Govern* the Court was not sitting is not in. 
nlent,’ defined in the General Clauses eluded in .these words, although the 
A ct (vol. i. of this work, p. 487) and contempt may'include defamation, 
occurring in this Code," have the L. R., io  lnd. App. 179 ; 10 Cal. [09 
ijneaning ascribed to them by A ct I  (S. C.).

. of 1868. \ J These words do not include BUch
J A  contempt of the High Court of a contempt, for \vhieh no provision i3 ’

• Calcutta, Madras, and Bombay by a made by the Code'. \

■ ’• V
\ * . %
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PART II.

c o n s t i t u t i o n  a n d  p o w e r s  o f  c r i m i n a l  c o u r t s

AN D  OFFICES.

CHAPTER II.
OF TIIE CONSTITUTION OF CRIMINAL COURTS AND OFFICES.

A .— Classes o f  C rim in al Courts.

6 .  Besides the High Courts1 and the Courts co n stitu te d  Classes of 

under any law other than this Code for the time being in Courte* 

force2, there shall be five classes of Criminal Courts in British 
India, namely:—

I-—Courts of Session :
II*—Courts of Presidency Magistrates:

H I.—Courts of Magistrates of the first class :
B  —Courts of Magistrates of the second class :

M.—Courts of Magistrates of the third class.

B .— T erritorial D iv ision s.

7 . Every Province (excluding the Presidency-towns 3) shall Session? 

be a Sessions Division, or shall consist of Sessions Divisions : DivisionB;
and every Sessions Division shall, for the purposes of this Diatricta. 

Cotie, be a District or consist of Districts.
The Local Government may alter the limits, or, with the p 0wer to 

previous sanction of the Governor General in Council, the a.ltcr Dlv,‘" 
number, of such Divisions and Districts. Districts.

The Sessions Divisions and Districts existing when this Existing 
Code comes into force shall be Sessions Divisions and Districts 
respectively, unless and until they are so altered. Wots.

Every Presidency-town3 shall, for the purposes of this Code, Proai- 
be deemed to be a District. townT

8 . The Local G o v e rn m e n t may divide any District outside Power to 

the Presidency-towns3 into Sub-divisions, or m a k e  any portion
of any such District a, Sub-division, and may alter the limits 
of any Sub-division.

1 See see. 4, cl. (1 , anpra. 3 See p. 6. snp™' ’  St!C- 4. el. (A), supra.
VOL. II. F
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Existing A ll existing- Sub-divisions which are now usually put under 

" dons?1” " ^ ie c'^ar8'e ° f  a M agistrate shall be deemed to haVe been made 
under'this Code. y '

C .— Courts and Ofiicjes outside-the Presidency-tow ns.

Court of 9 . The Local Government shall establish a Court of Session 
Seavtm.̂  yor every  Sessions Division, and appoint a Judge of such Court.

'  I t  m ay also appoint Additional Sessions Judges, Joint .
, Sessions J u d ges1, and Assistant Sessions Judges to exercise 

jurisdiction in one or mo.re such Courts.
. . A ll Courts of Session existing when this Code comes into

force shall be deemed to have been established under this 
■ ‘ A ct. •

District 1 0 . In  every D istrict outside the Presidency-towns, the 
• ' S '  Local Government shall appoint a M agistrate of the first class, 

who shall be called the District M agistrate.

Officers 11 . Whenever, in consequence of the office of a D istrict 
ariiy sue- M agistrate becoming vacant, a n y  officer succeeds temporarily 

“ camlet to chief executive administration of the D istrict, such 
in office of officer shall, pending the orders of the Local Government,

Mops-1 cxcre’se the powers and perform all the duties respectively
trate. conferred’ and imposed by this Code on the District M agistrate.

Subordi- 1 2 . The Local Government m ay appoint as many persons 
giutrates" as lt; thinks lit, besides the D istrict M agistrate, to be M agis­

trates of the first, second or third class in any D istrict outside
I.,cal the Presidency-towns; and the Local Government, or the
limits of D istrict M agistrate subject to the control of the Local Govern-
tneir Jung- .
diction. m eat, m ay, from time to tune, -define local areas within which 

such persons may exercise-all or any of the powers with which 
they m ay respectively be investedUnder this Code.

Except as otherwise provided by such definition, the juris­
diction and powers of suc-b persons shall extend throughout 
such District.

Power to 1 3 . The Local Government may place any M agistrate of
tratc^n8'1* the first or second class in charge of a Sub-division, and relieve
charge of him of the charge as occasion requires.
Sub-di- °
viajom ,  ,•* 9 Bum. 164.
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Such M agistrates shall he called Sub-divisional M agis­
trates h

The Local Government m ay .delegate its powers under this Delegation ' 
section to the D istrict M agistrate. toDtatriot

trate.
1 4 , 1 lie Local Government m ay confer upon any person Special 

all or any o£ the powers conferred or conferrible b y  or under totes' 
this Code on a M agistrate of the first, second or third class, 
in respect to particular eases or to a particular class or par­
ticular classes of cases, or in regard to cases generally, in any 
local area outside the Presidency-towns.

kuch M agistrates shall be called Special M agistrates.
M lth the previous sanction of the Governor General in 

Council, the Local Government m ay delegate, with such 
limitations as it  thinks fit, to any officer under its control 
the power conferred by the first paragraph of this section.

N o powers shall be conferred under this section on any 
police-officer below the grade of Assistant D istrict Superin­
tendent, and no powers shall be so conferred except so far as 
m ay be necessary for preserving the peace, preventing crime 
and detecting, apprehending and detaining offenders in order 
to their being brought before a M agistrate, and for the per­
formance by the officer of any other duties imposed upon him 
by any law for the tune being in force.

15. The Local Government m ay direct any two or more Benches of 

M agistrates in any place outside the Presidency-towns to sit 
together as a Bench, and m ay by order invest such Bench ™ ^
Avith any of tne powers conferred or conferrible bv or under 
this Code on a M agistrate of the first, second or third class, 
and direct it to exercise such powers in such cases, or such 
classes of '.sos only, and within such local limits, as the 
Local Government thinks fit.

• Except as otherwise provided by any order under this Powers ex- 
section, every such Bench shall have the powers conferred bv er°tsaMe 
this Code on a M agistrate of the highest class to which any in absence
one of its members who is present taking part in the nro- ° f sP<y ial

j .  , ,  i i  1 direction,
ocechiigs as a member of the Bench belongs, and as far as

1 This includes Cantonment Magistrates, Act III of 1880, B e e .  3.

V 2
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v ■, practicable shall, for the purposes, of this Code, he deemed to 
s \  \be a M agistrate, of such'class b ■

Power .to • 1 6 . The Local Government may, or, subject to the control

for guid̂ 1-63 o£ tlie Local Government, the 'D istrict M agistrate may, from 
. ■ anceof time to time, make rules consistent w ith this Code fo r  th e  

• ■ ' guidance of M agistrates' Benches in any D istrict respecting 
- the follow ing subjects:—

(a) the classes of eases to be tried;
(//) the tim es.and places of s ittin g ;
(c) the constitution of the Bench for conducting trials ;
(ft) the mode of settling differences of opinion which may 

. „ arise between the M agistrates jn, session ’.

i-ubordina- 17. AH M agistratesappointebunder sections 12, i 3 and 14,
• S  - ,'and- Benches constituted under section 15, shall be sub- 

'tra t^ n ^ 'o rd in a te3 to'the District M agistrate'4, and he may, from time 
> ■ D i^ c t  '*0 to' time, make rales consistent w ith  this Code as to the distribu- 

' trate-’ ^ 0n ° f  business amonl? such M agistrates and Benches; and 
■ to Si\b-di- every M agistrate (other than a Sub-divisional M agistrate) 
vipioma and every Bench exercising powers in a Sub-division shall be 
trate. subordinate3 to the Suh-divisional M agistrate, subject, how­

ever, to the general control of the District M agistrate.
Subordina- A ll Assistant Sessions J udges shall be subordinate3 to the 
Assistant Sessions Judge in whose Court they exercise jurisdiction, and 
Sessionŝ  jK. may, from time to time, fciakc rales consistent with this 
So. .TGs Code as to the distribution of. business among such Assistant 
Judge. Sessions Judges.

Neither the District M agistrate nor the M agistrates or 
Benches appointed or constituted under sections J2, 1 1 4  
and i s h a l l  he subordinate to the Sessions Judge, except to 
the extent and in the manner hereinafter expressly provided.

I ) .— Courts o f  P residency Magistrates.

Appoint- 18 . The Local GovernnK;ut shall, from time to time, 
Pmddenc'- aPP°'nt a sufficient Dumber of persons (hereinafter called 
Magis- Presidency Magistrates) t o 'b e  Magistrates for each of the

* That an appeal liqs under sec.' cited by Henderson, pp. 17, iS.
407 from a conviction by a Bench " '■  e' inferior in rank, y Bouilt. 103.
invested with second or third clave 4 - e0 ( u‘ powers given to the I): --
powers, i.re 9 Mad. 36. trio* Magistrate by as, 350, 406, 407,

1 Sue Bombay Gazette, 1881. p. 9. 4.15- 5*4. 5*$-

4
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Presidency-towns, and shall appoint one of such persons to be 
C hief M agistrate for each such town.

A n y  two or more of such persons m ay (subject to the rules 
made by the Chief M agistrate" under the power hereinafter 
conferred) sit together as a Bench.

1 9 . E very  Presidency M agistrate shall exercise jurisdiction Local

in all places w ithin the Presidency-town1 for which he is ap- ^ ^ ju ris- 
pointed and within the lim its of the port of such tow n and of diction, 

any navigable river or channel leading' thereto, as such limits 
are defined under the law  for the time being in force for the 
regulation of ports and port-dues2.

2 0 . E very Presidency M agistrate in the town of Bom bay Bombay 

■ shall exercise all jurisdiction which, under any law  in force ^ 3. 
immediately before the first day of A pril, 1877 3, was exercised si°ns.

in that town by the Court of P etty  Sessions'1 :
Provided that appeals under the law  for the time being 

regulating the municipality of Bom bay shall lie to the Chief 
M agistrate only.

2 1 - E very Chief M agistrate diall exercise within the local Chief Ma- 
limits of his jurisdiction all the powers conferred on him b y  8“ trate- 
this Code or which b y  any law  or rule in force immediately 
before this Code comes into force are required to be exercised 
by any Senior or Chief M agistrate, and m ay, from time to 
time, with the previous sanction of the Local Government, 
make rales consistent w ith this Code to regulate—
. W  conduct and distribution of business and the practice 
in the ourts of the M agistrates of the town ;

(b) the times and places at which Benches of M agistrates 
shall sit;

(c) the constitution of such Benches; and
(tt) the mode of settling differences of opinion which may 

arise betv on M agistrates in session.

E .— Justices o f the Peace.
2 2 . The Governor General in Council, so far as regards the Justices of 

whole or any part of Brit ish India outside the Presidency- for the Mu 
tow n s1, v  taenttl.

* Sec. 4, cl. (A), supra. Magistrates Act (IV  .,f 1S77) came
3 Act X II of 1S75. into force.
5 The day 011 which the Presidency 4 ^cc P- notlJ a> supra.
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and every Local Government, so far as regards the terri­
tories subject to its administration (other than the towns 
aforesaid),

m ay, by notification in the official Gazette, appoint such 
European British subjects as he or it thinks fit to be Justices 
of the Peace w ithin and for the territories mentioned in such 
notification.

justices of 2 3 . The Governor General in Council or the Local Govern- 
forthePre- ment, s0 âr as regards the town of Calcutta, 
sidency- and the Local Government, so far as regards the towns of 
towus. M adras and Bombay,

m ay, b y  notification in the- official Gazette, appoint to be 
Justices of the Peace within the limits of the town mentioned 
in such notification any persons resident within British India 
and not being the subjects of any foreign State whom such 
Governor General in Council or Local Government (as the 
ease m ay be) thinks fit.

Present 2 4 . E very person now acting1 as a Justice of the Peace 
the Peace! w ^ n n  and for any part of British India other than the said 

towns, under any commission issued by a H igh  Court, shall 
be deemed to have been appointed under section 22 by the 
Governor General in Council to act as a Justice of the Peace 
for the whole of British India other than the said towns.

E very person now acting as a Justice of the Peace within 
the lim its of any of the said towns under any such commission 
shall be deemed to have been appointed under section 23 by 
the Local Government.

Ex officio 2 5 . In  virtue of their respective offices, the Governor 
the Peactf General, the Ordinary Members of the Council of the Governor 

General, the Judges of the H igh  Courts and the Recorder of 
Rangoon are Justices of the Peace within and for the wdiole 
of British In d ia 1. Sessions Judges and District M agistrates 
are Justices of the Peace within and for the whole of tire terri­
tories administered by the Local Government under which 
they are servingli; and the Presidency M agistrates are Justices 
of the Peace within and for the towns of which they arc 
respectively Magistrates.

' 15 0*0. I l l ,  o. 63. see. 38. 3 Inserted by Act III of 1884, «ec. I.

' G°l&x



„ (fiT
\ - \ W y - J  CH APTER III. POWERS OP COURTS. 7 T

F .—Suspension and Rem oval.

2 6 . A ll Judges o£ Criminal Courts other than the H igh  Suspension

Courts established by Royal Charter, and all M agistrates, ^OT!j o f
m ay be suspended or removed from office by the Local Judges and 
, ,  , Magis-
tio v em m en t: trates.

Provided that such Judges and M agistrates as now are
liable to be suspended or removed from office by the Governor
General in Council only shall not be suspended or removed
from office by any other authority.

2 7 . The Governor General in Council m ay suspend or Suspension

remove from office any Justice of the Peace appointed by him,
and the Local Government m ay suspend or remove from Justices of

Ui€ Peace.
office any Justice of the Peace appointed by it.

CHAPTER III.
POWERS OF COURTS.

A.— Description o f Offences cognisable by each Court.

2 8 . Subject to the other provisions of this Code, any of- offences 
fence under the Indian Penal Code may be tried by the H igh pndejC d 
Court or Court of Session, or b y  any other C ourt1 b y  which
such offence is shown in the eighth column of the second 
schedule to be triable.

2 9 . A n y  offence under any other law shall, when any offences 
Court is mentioned in this behalf in such law, be tried by j” ^ TOtdler 
such C ourt!!.

W hen no Court is so mentioned, it may be tried by the 
H igh  Court or by any Court constituted under this C ode: 
provided that—

(cr) no M agistrate of the first class shall try  any such of­
fence which is punishable w ith imprisonment for a term which 
m ay exceed seven years;

(b) no M agistrate of the second class shall try  any such 
offence which is punishable with imprisonment for a term 
which m ay extend to three years; anti

1 The provision as to the other “ fOT e“ mPI® thc Railway Aot,
Courts does not cut down or limit IV  of 1 Is 79> Bec- 5°» ond the ltegit> ra­
the jurisdiction of the High Court tion Act, III of 1877 (amended by 
or Court of 8c«rion, 8 All. 667. XXI of 1V9. soc. loo), see. S.y •

•
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(c) no Magistrate of the third class shall try any sucll 
offence which is punishable with imprisonment for a term 
which may extend to one year.

Offences 3 0 - In the territories respectively administered bv the 
aw/wRl?' Lieutenant-Governor of the Panjdb and the Chief Corn- 
death. missioners of Oudh, the Central Provinces, British Burma 

Coorg and Assam, and in those parts of the other Provinces 
in which there are Deputy Commissioners or Assistant Com­
missioners, the Local Government may, notwithstanding 
anything contained in section 29, invest the District Magis­
trate with power to try as a Magistrate all offences not punish­
able with death1.

B .— Sentences winch may he passed by Conns o f various Classes. 

Sentences 31 . A  H igh Court m ay pass any sentence authorised by law. 

Courts^nd A  Sessions Judge, Additional Sessions Judge or “jo in t 
Sessions Sessions Ju dge2 m ay pass any sentence authorised bv la w ; 
may pas3. ' ' 511 any  sentence of death passed by any such Judge shall be 

subject to confirmation by the H igh  Court.
An Assistant Sessions Judge may pass any sentence au­

thorised bj law, except a sentence of death or of transporta­
tion for a term exceeding seven years or of imprisonment for 
a term exceeding seven years; but any sentence of imprison­
ment for a term exceeding four years, and any sentence of 
transportation3, passed by an Assistant Sessions Judge shall be 
subject to confirmation by the Sessions Judge.

Sentences 32 . The Courts of Magistrates may pass the followino’
whioh Ma- , ,
gintrates sentences, namely :—
may pass. Courts of Presidency Imprisonment4 for a term

M agistrates and of M agis- not exceeding two years, in­
flates of the first class : eluding such solitary confine­

ment as is authorised by law s;
Fine not exceeding one 

thousand rupees;
W hipping.

1 So© 10 Cal. 85, and sec. 209 seven years* imprisonment can bo com-
infra. dm ted to transportation for seven years i

2 See 9 Bom. 164, and chap. xxrAi * of either description as defined in
infra. tho Ponal Code; sec the General

3 Act X of 1886, sec. I. Under Clauses Act, supra, vol. i. p. 489.
the Penal Code, see. 59, a seutenco of 6 <̂5 Penal Code, secs. 73, 74,

■ e°i^X
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( i )  Courts of Magistrates Imprisonment for a, term 
of the second class : not exceeding six months, in­

cluding such solitary confine­
ment as is authorised by law;

Fine not exceeding two 
hundred rupees;

W hipping.

(c) Courts of Magistrates Imprisonment for a term 
of the third class. not exceeding one month;

Fine not exceeding fifty 
rupees.

The Court of any Magistrate may pass any lawful sentence, 
combining any of the sentences which it is authorised by law 
to pass.

No Court of any Magistrate of the second class shall pass 
a sentence of whipping unless he is specially empowered in 
this behalf by the Local Government.

3 3 . The Court of any Magistrate may award such term of Power to

imprisonment1 in default of payment of line as is authorised i^ rh o n - ° 
by law in case of such default: provided that the term is not meut in 

in excess of the Magistrate’s powers under this Code2: gue.
Provided also that in no case decided by a  Magistrate Proviso as 

where imprisonment has been awarded as part of the substan- 
tive sentence shall the period of imprisonment awarded in 
default of payment of the fine exceed one-fourth of the period 
of imprisonment which such Magistrate is competent to inflict 
as punishment for the offence otherwise than as imprisonment 
in default of payment of the fine.

The imprisonment awarded under this section may be in 
addition to a substantive sentence of imprisonment for the 
maximum term awardable by the Magistrate under section 32.

3 4 . The Court of a District Magistrate specially empowered Higher 

under section 30 may pass any sentence authorised by law,
except a sentence of death or of transportation for a term trictMugi,- 
exceeding seven years, or of imprisonment for a term exceeding 
seven years.

But any sentence of imprisonment for a term exceeding'
1 but not transportation, 5 Mad.
2 See the Penal Code, sec. 65, and 10 Mad. 165.



four years *, and any sentence of transportation, shall be subject 
to confirmation by the Sessions Judge2. J

Sentence ill 35 . When a person is convicted, at one trial 3 nf r„. 
conviction more distinct offences, the Court may sentence him, for such 
o f fe n ir it  offences’ t0  th e  several punishments prescribed therefor which 
one trial, such Court is competent to inflict: such punishments when 

consisting of imprisonment or transportation, to commence 
the one after the expiration of the other in such order as the 
Court may direct.

I t  shall not be necessary for the Court, by reason only of 
the aggregate punishment for the several offences being in 
excess of the punishment which it is competent to inflict on 
conviction of a single offence, to send the offender for trial 
before a higher Court:

Maximum Provided as follows :—
term of / \ •
punish- (a) in no ease shall such person be sentenced to imprison- 
ment- ment for a longer period than fourteen years:

(4) if the case is tried by a Magistrate (other than a 
Magistrate acting under section 34), the aggregate punish­
ment shall not exceed twice the amount of punishment which 
he is, in the exercise of his ordinary jurisdiction, competent to 
inflict.

Por the purpose of confirmation or appeal, aggregate sen­
tences passed under this section in case of convictions for 
several offences at one trial shall be deemed to be a single 
sentence4.

C .—  Ordinary aiul Additional Poivers.

Ordinary 3 0 . All District Magistrates, Sub-divisional Magistrates 
MagU- °f an(l Magistrates of the first, second and third classes have the 
tratea. powers hereinafter respectively conferred upon them and 

specified in the third schedule. Such powers are called their 
‘  ordinary powers.'

1 6 Cal. 634. 4 10 Bom. 494. A Magistrate must
2 Act X  of 1886, see. a. not split up an offence for the pur-
8 This section does not include the pose of giving himself jurisdiction over

case of separate trials held on the the parts which he would not have 
same duy for separate offences com- had over the whole, and thus de- 
mitted by the same person, Madras prive the prisoner of an appeal, 4 Cal.
H. C. Progs., 5 June, 1879, cited by iS.
Henderson.

' G°^T \
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3 7 . In addition to his ordinary powers, any Sub-divisional Additional 

Magistrate or any Magistrate of the first, second or third jumble 
class may be invested by the Local Government or the Dis- °“â g&8ia" 
tric-t Magistrate, as the case may be, with any powers specified
in the fourth schedule as powers with which he may be in­
vested by the Local Government or the District Magistrate.

3 8 . The power conferred on the D istrict M agistrate b y  Control of

section 37 shall be exercised subject to the.control of the jiagis- 

Local Government. ^ s “ 'vesting

D .— Conferment, Continuance and Cancellation o f  P  owe re. p

3 9 . In conferring powers under this Code, the Local Mode of 

Government may, by order, empower persons specially by p™̂ rs! ° 
name or in virtue of their office, or classes of officials generally
by their official titles.

Every such order shall take effect from the date on which it 
is communicated to the person so empowered.

4 0 . Whenever any person holding an office in the service Continu- 

of Government who has been invested1 with any powers under p”°fe”s ol- 
this Code throughout any local area is transferred to an equal officer* 

or higher office of the same nature within a like local area, forred_ 
under the same Local Government, he shall, unless the Local 
Government otherwise directs, or has otherwise directed, 
continue to exercise the same powers in the local area to which
he is so transferred.

41 . The Local Government 'l  may withdraw any powers Power* 
conferred under this Code on any person by it or by any 
officer subordinate to it.

1 See 2 Cal i ; 7. deemed it expedient that District
3 Formerly District Magistrates Magistrates should not be able to 

had this power. Put powers once withdraw powers nlroady conferred 
conferred should not bo lightly with- on their subordinates, 
drawn, and the Select Committee

f(f)| <SL
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PART I I I .

G EN ERAL PROVISIONS.

CHAPTER IV.
OF AID AND INFORMATION TO THE MAGISTRATES, THE 

POLICE, AND PERSONS MAKING ARRESTS.

Public 4 2 . E very person is bound1 to assist a M agistrate or poliee- 
'S is t  Ma- officer reasonably demanding liisaid, whether within or without 
gistrates the Presidency-towns,
and police. ^  in  the taking of any other person whom such Magistrate 

or police-officer is authorised to arrest;
(p) in the prevention of a breach of the peace, or of any 

injury attempted to be committed to any railway, canal, 
telegraph or public property; or 

’ (c) in the suppression of a riot or an affray 2.

Aid to 4 3 . ^  hen a warrant is directed to a person other than a
oUberthan P°lice-offieer 3, any other person may aid in the execution of 
P°l'ce>. such warrant, if the person to whom the warrant is directed be 
wan-ant.0 near at hand and acting in the execution of the warrant.

Public to 4 4 . E very person, whether within or without tliePresidency-
n'ation^of towns, aware of the commission of, or of the intention of any
certain other person to commit, any offence punishable under the 
ufienceH. f 0]]0Wjng  sections of the Indian Penal Code, (namely) 1 2 1 ,

1 21 A, 122, 123, 124, 124 A, 12 j, 12 6 , I30, 302, 303, 304,
382, 392, 393, 394; 395; 396; 397; 398; 399; 402, 435, 436,
449, 450, 456, 457, 458, 459, and 460, shall, in the absence 
of reasonable excuse, the burden of proving which shall lie 
upon the person so aware, forthwith give information to the 
nearest M agistrate or police-officer of such commission or 
intention 4.

1 For the punishment annexed to police in extinguishing fires, 
breach of this obligation, see the Penal a ^ee soc. 7®. infra.
Code, B e e .  187. 4 Eor the punishment annexed to

' As to riots and affrays, see the breach of this obligation, see the Penal 
Penal Code, ecs. 146, 149. The law Code, secs. 176, 202. 
does not require persons to assist the

t(f)t <SL
7 6  THE C0DE 0F CRIMINAL PROCEDURE.



m  . „ <s l
CHAPTER IV . a i d  AND INFORMATION. 77

4 5 . E very  village-headm an7, village-w atchm an2, village- A 
police-officer 3, owner or occupier of land 4, and the agent of jan(j_ 
any such owner or occupier, and every officer0 employed m the 
collection of revenue or rent of land on the part of Government t0 rel,ort 
or the Court of W ards, shall forthwith communicate to the “ rtt“  
nearest M agistrate, or to the officer in charge of the nearest 
police-station7, whichever is the nearer, an y information which 

he m ay obtain respecting—
(a) the permanent or temporary residence of any notorious 

receiver or vendor of stolen property in any village of w liich he 
is headman, watchman or police-officer, or in which he on ns 
or occupies laud, or is agent, or collects revenue or le n t ,

(b) the resort to any place within, or the passage through, 
such village, of any person whom he knows, or reasonably 
suspects, to be a thug, robber, escaped convict or proclaimed 
offender;

(c) the commission of, or intention to commit, any non-bail- 
able offence in or near such v illa g e ;

((/) the occurrence therein3 of any sudden or unnatural death 
or of any death under suspicious circumstances.

Explanation.— In tb is section 'v illage ' includes village-lands’ .

1 See also Mad. Reg. X I of 1S16, '  whether he is, or is not, a native
secs. 8, 9: Mad. Reg. I of 1830, of India. The words do not include 
sec.'3 : the Forests Act, V II  of 1878, a village-aceountaut or a village- 
sec. 78: Ben. Reg. X V II of 1829, munsif’s peon, 1 Mod. 266. 
see. 3 : the Criminal Tribes Act, 7 See. 4 cl. (0), supra, p. 59.
X X V II of 1871, sec. 21 : and (in 8 i. e. in the village referred to in
Burma-' Act II of 1080, secs. 14, 15- el. (a). That the finding of a human

3 See also in the N. W. P „  Act body in a village, under circumstances
X V I of 1873, sec. 8 : X V III of 1876, indicating that the death was sudden
sec. 34 (Oudh): and the Forests Act, or unnatural, justifies the inference
V II of 1878, sec. 78 : and the Criminal that the- death took place • therein,
Tribes Act, X X V II of 1871, b c c . 21. and that in order to obtain a_con-

* See in P* "gal, Act V  of 1861, viction under sec. 176 of the I enal
secs. 21 47: Ben. Act V I of 1870: Code the prosecution ncod not prove
in M adras'Act X X IV  of 1869, sec. that the death actually took place 
x: in Bombay, Bom. Acts V II and ‘ therein, see f t  Cal. 619, disseu-
V I I I  of 18C 7, and Bom. Reg. X II of tiento Mitter J.
1827.sec 37: intlie N W .P., A ctX V I Tw° of th,\ 1?’Kh 4 rt* ha' e
of 1873 : in Oudh, Act X V III of 1876. expressed an oj4n.cn that the pro-

* That residence in another’s dwell- visions of tins section should not be
; , - v ml+ in force agum-.t A  where the

ing-house does not make the resident act.mUv obtained the
an‘occupiorofland,’ see23Sutb.t; -6o. I  ’ , ;nfoniuui(li; „ , m ,  0»l.

* This does not Include a khazanenf, (
but may include » diw.tn whose mas- ^23 • 7 a 4 .̂  • 
ter ia absent, 4 ’̂al. 603.
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CHAPTER V.
OP AEEEST, ESCAPE AND RETAKING.

A.— Arrest generally.

Arrest how 4 6 . In m aking an arrest, the police-officer or other person 
m aking Ihe same shall actually touch or confine the body of 
t he pei son to be arrested, unless there he a submission to the 
custody by word or action l .

Resisting H  such person' forcibly resists2 the endeavour to arrest him, 

to lrrlsT  or attemPts to evade the arrest, such police-officer or other 
person m ay use all means necessary to effect the arrest3.

N othing in this section gives a right to cause the death of 
a person who is not accused of an offence punishable with 
death 4, or with transportation for life 5.

Search of 4 7 . I f  any person acting under a warrant of arrest, or any 
wrod by police-officer having authority to arrest, has reason to believe 
person that the person to be arrested has entered into, or is within.
B o u g h t  t o  1  J 1  • 1 • • ,  .  .
be arrested. atiy  place, the person residing in, or being m  charge of, such 

place shall, on demand of such person acting as aforesaid or 
such police-officer, allow him free ingress thereto, and afford all 
reasonable facilities for a search therein.

Procedure 4 8 . I f  ingress to such place cannot be obtained under 
greaiTnot' sec'l 'ou 47 , it shall be lawful in any case for a person acting 
obtainable, under a warrant, and in any case in which a warrant may 

issue but cannot be obtained without affording the person to 
be arrested an opportunity of escape, for a police-officer, to 
enter such place and search therein, and

1 Whore the arrest is under a war- dent man would make use of, who 
rant, eee sec. 8o, infra. had no intention of doing any serious

The arrest may lie made on any injury,’ 2 Sutli. Or. It. g, per 
day and at any tituo— even on Sun- Glover J .
day or at night. ‘  See Die Penal Code, secs. 121

1 For the punishment annexed to 132, 194, 302. 3° 3> 3° 5> 3° 7, 396. 
such resistance soe the Penal Code, 6 See the Penal Code, secs. 75, 
secs. 224.225. 121, 121A, 122, 125, 125A, 128,

* Thus a chaukfdar may wonnd a 13°. X3I > *32, J94> 222, 225, 226,
fugitivo housebreaker, if that amount 238, 255, 302, 304, 305, 307, 311,
of violence be necessary to secure 313, 3 !4> 32(b 3 2 9. 3®4> 371 > 376,
his person. The question is ,1 whether 377> 388. 3 9̂. 394> 395. 396, 400,
the means employed to stop the fugi- 409, 4 12. 413> 43*b 438, 449, 459,
live were such as an ordinarily pru- 460, 467. 472> 474. 475. 477-

' e° ^ X
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in order to effect an entrance into such place, to break open 
any outer or inner door or window of any house or place, 
whether that of the person to be arrested or of any other 
person, if after notification of his authority and purpose and 
demand1 of admittance duly made, he cannot otherwise obtain 
admittance 2 :

Provided that, i f  any such place is an apartment in the Breaking 
actual occupancy of a woman (not being the person to be 
arrested) who, according to custom, does not appear in public, 
such person or police-officer shall, before entering such apart­
ment, g ive  notice to such woman that she is at liberty to 
withdraw, and shall afford her every reasonable facility  for 
withdrawing, and m ay then break open the apartment and 
enter it.

4 9 . A n y  police-officer or other person authorised to make an p 0wer to 

arrest m ay break open any outer or inner door or window of
any house or place in order to liberate himself or any other windows 
person who, having law fully  entered for the purpose of m aking 
an arrest, is detained therein 3. liberation.

5 0 . The person arrested shall not be subjected to more No un­
restraint than is necessary to prevent his escape4. necessary

51 . W henever a person is arrested b v  a police-officer under Search of 

a warrant which does not provide for the taking of bail, or p ^ o n ? 1 
under a warrant which provides for the takin g of bail, but the 
jierson arrested cannot furnish hail, and

whenever a person is arrested without warrant, or by a 
private person under a warrant, and cannot legally be admitted 
to bail, or is unable to furnish bail,

the officer m aking the arrest or, when the arrest is made by a 
private person, the police-officer to whom ho makes over the 
person arrested, m ay search such person, and place in safe 
custody all articles, other than necessary wearing apparel, 

found upon him 0.
1 Launock v. Brown, 3 B. & Aid. 592. apply to a retaking after an escape or
3 As to breaking doors, see 3 Moore, rescue : see see. 67, infra.

I. A. 164, and Foster’s Discourse on * Eor the punishment annexed to 
Homicide, cited ibid. 173, 174- broach of this obhgat.ou, see the Penal

» White v. Wiltshire, Cro. Jao. Code, eoe. 220, and the Police Act, V 
?53 : 2 Hawk. P. 0. chap. xiv. sec. r 1. of 1S61. see. 29.
‘ ' The provisions of secs. 47, 4*. 49 * 53 **Sfr*8, M *
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Mode of ̂  5 2 . W henever it is necessary to cause a woman to be
women. ° searched, the search shall he made by another woman, with 

strict regard to decency.

toTeize r , 5 3 , The ° fficer Qr ° ther person makinff any arrest under this 
offensive Code ma7  take from the person arrested any offensive weapons 
weapons, which lie lias about his person, and shall deliver a ll weapons 

so taken to the Court or officer before which or whom the 
officer or person m aking the arrest is required by this Code to 
produce the person arrested.

11 ■— Arrest without Warrant.

When 5 4 . A n y  police-officer1 may, without an order from a
arrest M agistrate and without a warrant, arrest—

warrant. any person who has been concerned in any cognisable
offence2 3 * or against whom a reasonable complaint has been 
made, oi credible information has been received ®, or a reason­
able suspicion exists, of his having been so concernedi ;

secondly any person having in his possession without law ­
ful excuse, the burden of proving which excuse shall lie on 
such person, any implement of house-breaking;

thirdly— any person who has been proclaimed as an offender 
either under this C ode5 or by order of the Local Govern­
m ent;

fourthly— any person in whose possession anything is found 
which may reasonably be suspected to be stolen property 6 and 
who may reasonably be suspected of having committed an 
offence w ith reference to such th in g ;

fifthly  —any person who obstructs a police-officer while in 
the execution of his duty, or wdio has escaped, or attempts 
to escape, from law ful custody; and

1 This does not include a village X X II of 1881, sec. 37, and Ben. 
cliaukiddr, 3 All. 60. Act V II of 1878, secs. 40, 41) ; Gam-

a 8ec. 4, el. (5), supra. bling (Act III  of 1867, sec. 13 ; Ben.
3 10 Bom. 511. Act II of 1867, sec. 11, etc.); Kail-
* Sec also sec. 57 infra, and the ways (Act IV  of 1879, secs. 48, 49);

Acts relating to Arms (XI of 1878,sec. Roads and streets (V  of 1861, see. 34) ;
13); Cantonments (III of 1880, b c c . Salt (Ben. Act VII of 1864,060.34);
17); Criminal Tribe!! 'X X V II of 1871, Mad. Act 1 of 1883.800.4; Bom. Act
nee. 20); Cruelty to Animals (Ben. V II of 1873). 1 Sec. 87.
Act. I l l  of 1869)800. i); Excise.Aet 0 Penal Code, sec. 413-



sixthly— any person reasonably suspected of being- a deserter 
from H er M ajesty ’s A rm y or N avy, or of belong-ing to H er 
M ajesty ’s Indian Marine Sendee and being illegally  absent 
from  that service b

This section applies to the police in the towns of Calcutta 
and Bombay.

5 5 . A n y  officer in charge of a police-station m ay, in like Arrest of

manner, arrest' or cause to be arrested—  h^ftnaid3’
(a) any person found takin g precautions to conceal his robbers, 

presence w ithin the lim its of such station, under circum­
stances which afford reason to believe that he is takin g such pre­
cautions with a view  to com m itting a cognisable offence2; or

(£) any person within the lim its o f such station who has 
no ostensible means of subsistence, or who cannot give 
a satisfactory account of himself 3 • or

(c) any person who is b y  repute an habitual robber, house­
breaker or thief, or an habitual receiver of stolen property 
knowing it to be stolen, or who by repute habitually commits 
extortion or in order to the com m itting of extortion habitually 
puts or attempts to put persons in fear of injury.

This section applies to the police in the towns of Calcutta 
and Bom bay4.

5 6 . When any officer in chargo of a police-station requires Procedure
any officer subordinate to lam  to arrest without a  warrant Wven . _ . t poiice-
(otherwise than in his presence) any person who m ay law fully officer de- 

be arrested without a warrant, he shall deliver to the officer ordS^tlfto 
required to make the arrest an order in writing, specifying ^7“ 4 
the person to be arrested and the offence for which the arrest warrant, 
is to be made.

This section applies to the police in the towns of Calcutta 
and B om bay4.

5 7 . W hen any person in the presence of a police-officer Refusal to 
commits or is accused of committing a non-cogni sable offence 8"  f  uume 
and refuses on demand of a police-officer to g ive his name deuce.

1 See the Army Discipline and 3 See sec. 4, cl. (q).
Regulation Act, 44 & 45 Vic., c. 58, 3 As tothe apprehonsionof lunatics,
see*. 154, 163 (1) 1), sell. 4. See see Act X X X V I of 1858; of vagrants,
also the Indian Articles of War, Act IX  of i lg 4. sec. 4
V of 1869. 1 * * * V Act X  of 1886, sec. 3.

VOL. 11. U
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and residence, or gives a name or residence which such officer 
has reason to believe to he false, he may he arrested by such 
officer in order that his name or residence may be ascertained; 
and he shall, within twenty-four hours from the arrest, be 
forwarded to the nearest M agistrate, unless, before the expi­
ration of that time, his true name and residence are ascer­
tained, in which case he shall be released on his executing 
a bond for his appearance before a M agistrate if  so required.

Pursuit of 5 8 . A  police-officer may, for the purpose of arresting 
offenders w ithout warrant any person whom he is authorised to arrest 
jurisdic- under this chapter, pursue such person into any place in
nous. British In d ia1.

Arrest by 5 9 . A n y  private person may arrest any person who, in 
private p-g v jevy  commits a non-bailable and cognisable offence2, or
persons. 7 0 7

who has been proclaimed as an offender 3;
Procedure and shall, without unnecessary delay, make over any person 

arrest  ̂ so arreste<l  to a police-officer; or, in the absence of a police- 
officer, take such person to the nearest police-station.

I f  there is reason to believe th at such person comes under 
the provisions of section 54, a police-officer shall re-arrest 
him.

I f  there is reason to believe that he has committed a non- 
eognisable offence, and he refuses on the demand of a police- 
officer to give his name and residence, or g it  es a name or 
residence which such officer has reason to believe to be false, 
he shall be dealt w ith  under the provisions of section 57. I f  
there is no reason to believe that he has committed any 
offence, he shall be at once discharged.

Person ar- 6 0 . A  police-officer m aking an arrest without warrant
rested to be S]]3J1 w ;thout unnecessary delay and subject to the pro- 
taken be- ’  . . .
foreMa îB-visions herein contained as to bail, take or send the person 
trate or

1 As to arrests in a foreign country, (Act I of i8hj, roc. I72;« Private
see Act X X I of 1879. persons may also arrest persons con-

2 See sec. 4, clausos (2) and (r ), vcying arms etc. under suspicious
DUpru ' circumstances, Act X I of 1878, sec.

J Where the Inland Emigration Act Power to arrest is also given by
is in force, the employer, or any person special and local Acts to certain offi- 
aoting on behalf of the employer, of a eers and employes connected with 
deserting labourer may arrest him canals, ouatomB, excise, forests, opium, 
without warrant or police assistance railways, salt, and tramways.

• Got x̂.



arrested before a M agistrate having jurisdiction in the case, officer in 

or before the officer in charge of a police-station. poikl- °f

61 . N o police-officer shall detain in custody a person p ”*!on ar
arrested without w arrant1 for a longer period than under all rested not 

the circumstances of the case is reasonable, and such period ~
shall not, in the absence of a special order of a M agistrate more than 

under section 1 67, exceed tw enty-four hours exclusive of the "4 >0‘u'°* 
tim e necessary for the journey from the place of arrest to
the M agistrate’s Court.

6 2 . Officers in charge of police-stations2 shall report to Police to 
the D istrict M agistrate, or, i f  he so directs, to the Sub- ™ ” hen- 

divisional M agistrate, the cases of all persons arrested without sions. 

warrant, within the limits of their respective stations, whether
such persons have been admitted to bail or otherwise.

6 3 . N o person who has been arrested b y  a police-officer Discharge

shall be discharged except on his own bond, or on bail, or ° p ^ fon 
under the special order of a M agistrate. bended.

6 4 . M  hen any offence is committed in the presence of Offenoe 

a M agistrate within the local lim its of his jurisdiction, he
m ay himself arrest or order any person to arrest the offender, trate’s pre- 
and may thereupon, subject to the provisions herein contained f,enL0, 
as to bail, commit the offender to custody.

6 5 . A n y  M agistrate m ay at any time arrest or direct the Arrest by 

arrest, in his presence, within the local limits of his juris- Prfe' 
diction, of any person for whose arrest he is competent at Jiagis- 
the time and in the circumstances to issue a warrant.

6 6 . I f  a person in lawful custody escapes or is rescued, Power, on 

the person from whose custody he escaped or was rescued
m ay immediately pursue and arrest him in any place in retake. 
British India.

6 7 . The provisions of sections 47, -r' and 49 shall apply Provision* 
to arrests under section 66, although the person m aking any
such arrest is not acting under a warrant and is not a police- 49 10 apply

to arrests
otticer ha ving authority to arrest. under soc-

*  tion 66.
1 As to persons arrested under a warrant, see sec. 81.
2 Sec. 4, el. (0), supra.

U 2
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CHAPTER VI. :
OF PROCESSES TO COMPEL APPEARANCE.

A .— Sammons.

Form of 6 8 . E very summons, issued by a Court under this Code 
summons, gha.ll be in w ritin g 1 in duplicate signed and sealed by the 

presiding officer of such Court, or by such other officer as 
the H igh  Court may, from time to time, by rule d irect2.

Summons Such summons shall be served by a police-officer; or, 
kJrved™1 subject to such rules consistent with this Code as the Local 

Government m ay prescribe in this behalf, b y  an officer of 
the Court issuing it.

This section applies to the police in the towns of Calcutta 
and Bom bay3.

Summons 6 9 . The summons shall, if  practicable, be served personally 
served. • on the person summoned, by delivering or tendering to him 

one of the duplicates of the summons 4.
Signatuie E very person on whom a summons is so’ served shall, if 
fo/sum-1 80 required b y  the serving officer, sign a receipt therefor on 
mons. the back of the other duplicate.

Service 7 0 . W here the person summoned cannot by the exercise 
eon eum- of due diligence be found, the summons m ay be served by 
moned can- leaving one of the duplicates for him with some adult male 
found. member of his fam ily, or, in a Presidency-town, with his 

servant residing with h im ; and the person w ith whom the 
summons is so left shall, if  so required by the serving officer, 
sign a receipt therefor on the back of the other duplicate.

Procedure 71 . I f  the signature mentioned in sections 69 and 70 can- 
ceipt c»n- nofc h y the exercise of due diligence be obtained, the serving 
not be ol>- officer shall affix one of the duplicates of the summons to 
t*ined. gome conspicuous part of the house or homestead in which the 

person summoned ordinarily resides; and thereupon the sum­
mons shall be deemed to have been duly served.

1 Sec. 4. ol. («), supra, p. 58. ’ As Madras, see sec. 1 .
2 As to tlio form of the summons, * Merely showing the summons is

see 5 All. 8, per Straight J. not enough, 5 Bom. H. C., Or. Ca. 30.
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7 2 . W here the person summoned is in the active service of Service on 
the Government or of a R ailw ay Company, the Court issuing
the summons shall ordinarily send it  in duplicate to the head m eat or of 

of the office in which such person is em ployed; and such head Company, 
shall thereupon cause the summons to be served in manner 
provided by section 69, and shall return it  to the Court w ith 
the endorsement required by that section.

7 3 . W hen a Court desires that a summons issued by it  Service of 
shall be served at any place outside the local limits of its 
jurisdiction, it  shall ordinarily send such summons in duplicate locallimit?. 
to a M agistrate w ithin the local lim its of whose jurisdiction
the person summoned resides or is, to be there served.

7 4 . W hen a summons issued by a Court is served outside Proof of 
the local lim its of its jurisdiction, and in any case where the ser'ice in

fx> 1 1 1  • v SUCI 1  CUBCPj
orncer who has served a summons is not present at the hearing and when 
of the case, an affidavit, purporting to be made before a offileX t 
M agistrate, that such summons has been served, and a dupli- present, 
cate of the summons purporting to be endorsed (in manner 
provided by section 69 or section 70) by the person to whom 
it was delivered or tendered or w ith whom it was left, shall 
be admissible in evidence, and the statements made therein 
shall be deemed to be correct unless and until the contrary is 

. proved.
The affidavit mentioned in this section m ay be attached to 

the duplicate of the summons and returned to the Court.

7?.—  Warrant o f Arrett.

7 5 . E very warrant of arrest issued by a Court under this Form of
Code shall be in writing, signed by the presiding officer, or, in of
the case of a Bench of Magistrates, by any member of such
B en ch; and shall bear the seal of the C ou rtl.

Every such warrant shall remain in force until it is can- Contin-
relled by the Court which issued it, or until it is executed. uance of

warrant.
7 6 . A n y  Court issuing n warrant for the arrest of any Court m*v 

person may in its discretion direct by endorsement on the d." ' ' tll00u-
r  J , , . nty to be
warrant that, i f  such person execute a bond with sufficient taken, 
sureties for his attendance before the Court at a. specified time

1 It need not be eealed by the presiding officer.

|( I ) | <SL
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and thereafter until otherwise directed hy the Court, the 
officer to whom the warrant is directed shall take such security 
and shall release such person from custody1.

The endorsement shall state (a) the number of sureties, (b) 
the amount in which they and the person for whose arrest the 
warrant is issued are to he respectively hound, and (c) the time 
a t which he is to attend before the Court.

Recog- W henever security is taken under this section, the officer to
be5for-1” t0 whom the warrant is directed shall forward the bond to the 
warded. Court.

Warrants 77 . A  warrant of arrest shall ordinarily2 he directed to one 
directed! or more police-officers, and, when issued by a Presidency 

M agistrate, shall alw ays he so directed; but any other Court 

issuing such a warrant may, i f  its immediate execution is 
necessary and no police-officer is immediately available, direct 
it to any other person or persons; and such person or persons 
shall execute the same.

Warrant to W hen a warrant is directed to more officers or persons thanseveral per- . A
sons. one, it  m ay be executed by all, or b y  any one or more, of

them.

Warrant 7 8  A  D istrict M agistrate or Sub-divisional M agistrate
rented*” ' may  direct a warrant to any landholder, farmer or manager
landhold- of land within his district or sub-division for the arrest of any 
ers etc , “

escaped convict, proclaimed offender or person who lias been
accused of a non-bailablc offence, and who has eluded pursuit.

Such landholder, farmer c  manager shall acknowledge in 
w riting the receipt of the warrant, and shall execute it i f  the 
person for whose arrest it was issued is in, or enters on, his 
land or farm, or the land under his charge '.

W hen the person against whom such warrant is issued is 
arrested, he shall he made over with the warrant to the nearest 
pdlice-offieer, who shall cause him to be taken before a M agis­
trate having jurisdiction in the ease, unless security is taken 
under section 76.

1 In lien of executing the bond, 1 5 Don. 274.
money or Government promissory 3 * hor the punishment annexed to
notes may be deposited under see. breach of this obligation, see tho
513. Penal Code, sec. 187.
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7 9 . A  warrant directed to any police-officer m ay also be 
executed by any otlier police-officer wbose name is endorsed p0]jce_ 

upon the warrant by the officer to whom it is directed 01 °®cer- 

endorsed.

8 0  The -police-officer or other person executing a warrant Notifi- 
1 „ . 1 cation 01

of arrest shall notify the substance thereof to the person to be Bubstance

arrested, and, i f  so required, shall show him  the w arran t1. of warrant.

8 1 . The police-officer or other person executing a warrant Person  ̂  ̂
of arrest shall (subject to the provisions of section 76 as to [“ ‘brought 

security) without unnecessary delay bring the person arrested 
before the Court before which be is required by law  to pro- ollt delay, 

duce such person.

8 2  A  warrant of arrest m ay be executed at any place in where
warrant

British India. may be
, , executed.

8 3 . W hen a warrant is to be executed outside the local Wnrnmt
lim its of the jurisdiction of the Court issuing the same, such Awarded 
Court m ay, instead of directing such warrant to a police-officer, trato f0T 
forward the same by post or otherwise to any M agistrate or “ eciitmn 
Commissioner of Police within the local lim its of whose juris- juris­
diction it is to be executed. diction.

The M agistrate or Commissioner to whom such warrant is 
so forwarded shall endorse his name thereon, and, if practicable, 
cause it to be estocuted within the local limits of his jurisdiction.

8 4 . W hen a warrant directed to a police-officer is to he Warrant

executed beyond the local lim its of the jurisdiction of the to
Court issuing the same, he shall ordinarily take it for endorse- officer for 

ment either to a M agistrate or to a police-officer not below 0UtP;de 
the rank of an officer in charge of a stat ion, within the local
lim its of whose jurisdiction the warrant is to he executed.

Such M agistrate or police-officer shrill endorse his name 
thereon, and such endorsement shall be sufficient authority to

> The police-officer should therefore Code, sec. 79- Th.* same section pro- 
not attem pt to arrest unless ho has toots a police-officer who without a 
mu. . . . . .  warrant arrests A, believing in good
the warrant in  bis possession, S All. J  ^  ; hag committed a eng-
318. As to the protection of a police- “ offence, when in fact no Moh
officer authorised by the warrant to «  ,,eon cummHted.
arrest A, who arrests If m good faith otience 
b e l i e v i n g  him (o b e  A : B e e  the Penal

{'[Km (tT
v N ^ -  I ir A l’TKI! v r .  p r o c e s s e s  t o  c o m p e l  a p p e a r a n c e .  8 7  I j l  J



' e°l^\ • *
■ ' r \

ih >  )■ ) 8 8  THE C0JDE 0E CMMINAL PEOCEDURE. I

X''S5ij^2h'/  the police-officer to whom the warrant is directed to execute 
the same within such limits, and the local police shall, if so 
required, assist such officer is executing such warrant.

W henever there is reason to believe that the delay occasioned 
b y  obtaining the endorsement of the M agistrate or police- 
officer within the local limits of whose jurisdiction the warrant 
is to be executed will prevent such execution, the police-officer 
to whom it is directed m ay execute the same without such 
endorsement in any place beyond the local limits o f the juris­
diction of the Court which issued it.

This section-applies to the police in the towns of Calcutta 
and Bom bay1.

Procedure 8 5 . W hen a warrant of arrest- is executed outside the dis- 
of person r̂lc  ̂ 111 which it was issued, the person arrested shall, unless 
against. the Court which issued the warrant is within tw enty miles of
whom war- ,, . „ J
rantissued. u,c place 01 arrest, or is nearer than the M agistrate or Com­

missioner of Police within the local limits of whose jurisdiction 
the arrest was made, or unless security is taken under section 
76, be taken before such M agistrate or Commissioner.

Procedure • 86 . Such M agistrate or Commissioner shall, i f  the person 
t/atehfforc arrested appears to be the person intended b y  the Court which 
whom per- issued the warrant, direct his removal in custody to such 
edi"1™ 4' Court : provided th at i f  the offence is bailable2, and such per- 
brought. son is ready and w illin g to give hail to the satisfaction of such 

M agistrate or Commissioner, or a direction has been endorsed 
under section 76 on the warrant and such person is ready and 
w illing to give the security required by such direction, the 
M agistrate or Commissioner shall take such hail or security', 
as the case m aybe, and forward the bond" to the Court which 

\  issued the warrant.
N othing in this section shall he deemed to prevent a police- 

officer .from taking security under section 76.

C .— Proclamation and Attachment.

Procla- 8 7  I f  hny Court lias reason to believe (whether after 
prrl'on ai> taking evidence or not) that any person against whom a 
fcouding. warrant has been issued by it has absconded4 or is concealing

1 As to Madras, see sdc. i . 2 Sec. 4, «1. (r), supra.
u Scr- the firm, Sched. V. No. 3. * 4 Mad. 393.
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himself so that suph warrant cannot be executed, such Court 
m ay publish a w ritten 1 proclamation 2 requiring him to appear 
at a specified place and at a specified tim e not less than th irty  
days from the date of publishing such proclamation.

The proclamation shall be published as follows
(a) it shall be publicly read in some conspicuous place 

of the town or village in which such person ordinarily 

resides;
(/,) it shall be affixed to some conspicuous part of the house 

or homestead in which such person ordinarily resides, or to 
some conspicuous place of such town or village ; and

(c) a copy thereof shall be affixed to some conspicuous part 

of the Court-house.
A  statement by the Court issuing the proclamation to the 

effect th at the proclamation was duly published on a specified 
day shall be conclusive evidence that the requirements of this 
section have been complied with, and that the proclamation 
was published on such day.

8 8 . The Court may, after issuing a proclamation under Attach- 
section 87, order the attachm ent3 of any property, moveable -̂opcriy of 
or immoveable, or both, belonging to the proclaimed person, poison nl>- 

Sueh order shall authorise the attachment of any property ac<>ndins' 
belonging to such person within the district in which it is 
made • and it shall authorise the attachment of any property 
belonging to such person without such district, when endorsed 
by the District Magistrate or Chief Presidency Magistrate4 
within whose district such property is situate.

I f  the property ordered to he attached be debts or other 
moveable property, the attachment under this section .shall 

he m a d e -
fa) by seizure; or
(A) by the appointment of a receiver; or
(c) by an order in writing prohibiting the delivery of such 

property to the proclaimed person or to any one on his be­

half ; or

1 gcc . Fonsl Cod*. sec. 174.
« See' the form, Sched. V. No. 4. * See tones, Sohed. V. No. fi.

For the punishment for not attending 1 ^ 0 1 ’ ' 4'
in obedience fco the proclamation, see

' G° ^ N\



( i)  by all or any two o£ such methods, as the Court thinks 
fit.

I f  the property ordered to he attached he immoveable, the 
attachm ent under this section shall, in the case of land 
paying revenue to Government, he made through the Col­
lector of the District in which the land is situate, and in all 
other cases—

(e) by takin g possession ; or
( f )  the appointment of a receiver; or
(fj) b)' an order in w riting prohibiting the payment of rent 

or delivery of property to the proclaimed person or to any one 
on his beh alf; or

(Ji) by all or any two of such methods, as the Court thinks 
f i t 1.

The powers, duties and liabilities of a receiver appointed 
under this section shall be the same as those of a receiver 
appointed under Chapter X X X Y I  of the Code of C ivil Pro­
cedure.

I f  the proclaimed person does not appear within the time 
specified in the proclamation, the property under attachment 
shall be at the disposal of G overnm ent2 ; but it shall not be 
sold until the expiration of six months from the date of the 
attachment, unless it is subject to speedy and natural decay, 
or the Court considers that the sale would be for the benefit 
of the owner, in either of which cases the Court m ay cause 
it to be sold whenever it thinks fit.

Reutov- 8 9 . I f , within two years from the date of the attachment, 
attached any  PerB011 whose property is or has been at the disposal of 
property. Government, under the last paragraph of section 88, appears 

voluntarily or is apprehended and brought before the Court by 
whose order the property was attached, and proves to the 
satisfaction of such Court that he did not abscond or conceal 
himself for the purpose of avoiding execution of the warrant, 
and that he had not such notice of the proclamation as to

1 The law makes no provision for cl. (R). 5ce 6 All. 487. 
the M agietrate investi gating the c! aim 8 1 9 Cal. 863. So long as the nttacli-
of third persons to property which has ment by the Magistrate continues, no 
been attached. HiB proceedings under title ' an be conferred by attachment 
this section are, therefore, not ‘ judi- and Bale subsequently made in cxecu- 
ciai proceedings' in (he sense of sc... 4, tion of a money-docree, ibid.

?(S)f <SL
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enable him  to attend w ithin the tim e specified therein, such 
property, or, if  the same has bc.en sold, the nett proceeds of 
the sale, or if  part only thereof has been sold, the nett pro­
ceeds of the sale and the residue of the property, shall, after 
satisfying thereout a ll costs incurred in consequence of the 
attachment, he delivered to h im 1.

1).— Other rules regarding processes.

9 0 . A  Court m av, in any case in which it  is empowered Issue of
b y  this Code to issue a summons for the appearance of an)- lieu 0f; or 
person other than a juror or assessor, issue, after recording its m addition 
reasons in w riting, a warrant 2 for his arrest—  mons.

(a) if, either before the issue of such summons, or after the 
issue of the same but before the time fixed for bis appearance, 
the Court sees reason to believe that be has absconded 3 or w ill 
not obey the summons ; or

(5) if  a t such time he fails to appear and the summons 
is proved to have been duly served in time to adm it of his 
appearing in accordance therewith and no reasonable excuse 
is ofEered for such failure.

9 1 . W hen any person for whose appearance or arrest the Power to

officer presiding in any Court is empowered to issue a sum - app̂ ar-
mons or warrant is present in such Court, such officer m ay ance. 

require such person to execute a bond with or without sureties
for his appearance in such Court.

9 2 . W hen any person who is bound by any bond taken Arrest on 
under this Code to appear before a Court does not so appear,
the officer presiding in such Court m ay issue a warrant tiprear­

directing tli.i! such person be arrested and produced before 

him.

9 3  The provisions contained in this chapter relating to a Provision*
summons and w a rra n t and their issue, service and execution
shall, so far as may be, apply to every summons and every appH«bie
warrant of arrest issued under this C ode. monses ami

warrant* of
* Any Magistrate may order delivery, Sched. 

a See form, 8ched. V. No. 7* '
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CHAPTEE VII.
OP PROCESSES TO COMPEL THE PRODUCTION OF DOCUMENTS 

AND OTHER MOVEABLE PROPERTY AND FOR THE DISCOVERY 

OF PERSONS WRONGFULLY. CONFINED.

A.— Summons to produce.
'

Summons 9 4 . Whenever any Court, or, in any place beyond the 
document6 limits of the towns of Calcutta and Bombay, any officer in 
or other charge of a police-station1, considers that the production of 

any document Or other thing is necessary or desirable for the 
purposes of any investigation, inquiry, trial or other proceeding 
under this Code by or before such Court or officer, such Court 
m ay issue a summons, or such officer a written order, to the 
person in whose possession or power such document or thing 
is believed to be, requiring him to attend and produce it, or 
to produce it at the time and place stated in the summons or 
order.

A n y person required under this section merely to produce 
a document or other thing shall he deemed to have complied 
with the requisition if he cause such document or thing to 
be produced instead of attending personally to produce the 
same.

Nothing in this section shall be deemed to affect the Indian 
Evidence Act, 1872, sections 123 and 12 4 2, or to apply to a 
letter, post-card, telegram or other document in the custody 
of the Postal or Telegraph authorities.

Procedure 9 5 . I f  any document in such custody is, in the opinion of 
tf'rs°and anI  District Magistrate, Chief Presidency Magistrate, High 
telegrams. Court or Court of Session, wanted for the purpose of any 

investigation, inquiry, trial or other proceeding under this 
Code, such Magistrate or Court may require the Postal or 
Telegraph authorities, as the case may be, to deliver such 
document to such person as such Magistrate or Court directs.

1 Sec. 4, cl. (0), supra. Persons summoned to produce docu-
3 which regulate tho giving of evi- ments do not become witnesses by 

dcnce as to affairs of State and the merely producing thorn. See the Evi- 
disclosnre of official communications. dance Act, sec. 155.

m



I f  any such document is, in the opinion of any other 
M agistrate, or of any Commissioner of Police or D istrict 
Superintendent of Police, wanted for any siich purpose, he 
m ay require the Postal or Telegraph Department, as the case 
m ay be, to cause search to he made for and to detain such 
document, pending the orders of any such D istrict M agistrate,
Chief Presidency Magistrate or Court.

] j .— Search-warrants.

9 6 . W here any Court has reason to believe that a person to When 

whom a summons or order, under section 94 or a requisition 
under section 9 5 , paragraph one, has been or m ight be ad- may be 
dressed w ill not or would not produce the document or other 
th in g as required by such summons or requisition,

or where such document or other th in g is not known to the 
Court to be in the possession of any person,

or where the Court considers that the purposes of any inquiry, 
trial or other proceeding under this Code w ill be served by a 
general search or inspection,

it m ay issue a search-warrant; and the person to whom 
such warrant is directed m ay search or inspect in accordance 
therewith and the provisions hereinafter contained l .

N othing herein contained shall authorise any M agistrate, 
other than a D istrict M agistrate or Chief Presidency M agis­
trate, to grant a warrant to search for a document in the 
custody of the Postal or Telegraph authorities 2.

9 7 . The Court may, i f  it  thinks fit, specify in the w arran t3 Power to 

the particular place or part thereof to which only the search Xr.'mt. 
or inspection shall extend; and the person charged w ith the 
execution of such warrant shall then search or inspect only the

place or part so specified.

9 8 . I f  a D istrict M agistrate, Sub-divisional M agistrate, Search of 
Presidency M agistrate or Magistrate of the first class, upon 
information and after such inquiry as he thinks necessary, has contain 

reason to believe that any place is used for the deposit or sale p 

of stolen property,
or for the deposit or sale or manufactuie o forged docu- 0to.

« See sec. xot. 3 See.co.. .01, 55° (»)•
9 See the form, Sched. "V • 1 °'

( I f  1 )1 )  vfiT
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ments, false seals or counterfeit stamps or coin, or instruments 
or materials for counterfeiting coin or stamps or for forging,

or that any forged documents, false seals or counterfeit 
stamps or coin, or instruments or materials used for counter­
feiting. coin or stamps or for forging, are kept or deposited 
in any place,

he m ay by his warrant authorise any police-officer above 
the rank of a constable—

(«) to enter, w ith such assistance as m ay be required, such 
place, and

(/$) to search the same in manner specified in the warrant, 
and

(c) to take possession of any property, documents, seals, 
stamps or coins therein found which he reasonably suspects to 
be stolen, unlawfully obtained, forged, false or counterfeit, 
and also of any such instruments and materials as aforesaid, 
and

(d) to convey such property, documents, seals, stamps, 
coins, instruments or materials before a M agistrate, or to 
guard the same on the spot until the offender is. taken before 
a M agistrate, or otherwise to dispose thereof in some place of 
safety, and

(e) to take into custody and carry before a M agistrate 
every person found in such place who appears to have been 
privy to the deposit, sale, or manufacture or keeping of any 
such property, documents, seals, stamps, coins, instruments or 
materials, knowing or having reasonable cause to suspect the 
said property to have been stolen or otherwise unlawfully 
obtained, or the said documents, seals, stamps, coins, instru­
ments or materials to have been forged, falsified or counter- 
feited, or the said instruments or materials to have been or to 
be intended to be used for counterfeiting coin or stamps or for 
forging.

Iiib-poeai 9 9 . W hen, in the execution of a search-warrant at any 
foumHn* place beyond the local limits of the jurisdiction of the Court 
verd^ur'a *ssuc<̂  fbe same, any of the tilings for which search is
diction. made are found, such things, together with the list of the 

same prepared under the provisions hereinafter contained, shall 
be immediately taken before the Court issuing the warrant,

(f(S)«) (CT
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unless such place is nearer to the M agistrate having juris­
diction therein than to such Court, in which case the list and 
things shall be immediately taken before such M agistrate; 
and, unless there be good cause to the contrary, such M agis­
trate shall make an order authorising them to be taken to 
such Court.

C .— Discovery o f persons wrongfully confined.

1 0 0 . I f  any Presidency M agistrate, M agistrate of the first Search for 

class or Sub-divisional M agistrate has reason to believe that ^^ngfully 
any person is confined under such circumstances that the con- confined, 

finement amounts to an offence *, he m ay issue a search-warrant,
and the person to whom such warrant is directed m ay search 
for the person so confined; and such search shall be made in 
accordance therewith, and the person if  found shall be imme­
diately taken before a M agistrate, who shall make such order 
as in the circumstances of the case seems proper

Jd.— General provisions relating to searches.
1 0 1 . The provisions of sections 43, 75, 77, 79, 82, 83 and Direction

84 3 shall, so far as m ay be, apply to all search-warrants issued 
under section 96, section 98, or section 100. warrants.

1 0 2 . W henever any place liable to search or inspection Persons in 
under this chapter is closed, any person residing in, or being' charee of 
in charge of, such place shall, on demaud of the officer or other place to 

person executing the warrant and on production of the warrant,
allow him free ingress thereto, and afford all reasonable 
facilities for a search therein.

If ingress into such place cannot be so obtained, the officer 
or other person executing the warrant may proceed in manner 
provided by section 48.

1 0 3 . Befoi m aking a search imder this chapter, the Seamth to 
officer or other person about to make it shall call upon two or *,e “ 31,0 ™* . i * i i  i pieseiKu
more respectable inhabitants of the locality in which the place witnesses, 
to be searched is situate to attend and witness the search.

The search shall be made in their presence, and a list of all

1 See the Penal Code, secs. 339. 340. For the powers ot Presidency Magis- 
* For the power of the High Courts trates and DWtriot Magistrate* a* to 

in Calcutta. Madras and Bombay to the liberation and restoration of 
issue directions in the nature of n  females, set) Bee. 551. 
habeas corpus, B e e  see. 491, infra. 1 As to executing warrants of arrest

a m  (ci
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things seized in the course of such search and of the places in 
which they are respectively found shall be prepared by such 
officer or other person and signed by such witnesses, but no 
person witnessing a search under this section shall be required 
to attend the Court as- a witness of the search unless specially 
summoned by it.

Occupant The occupant of the place searched, or some person in his 
searched behalf, shall, in every instance, be permitted to attend during 

tend at" îe searc*b and a copy of the list prepared under this section, 
signed b y  the said witnesses, shall be delivered to such occu­
pant or person at his request.

E .—M iscellaneous.

Power to 1 0 4 . A liy  Court may, i f  it  thinks fit, impound any docu- 

document. m e n t or othfcr produced before it under this Code.

Magistrate 1 0 5 . A n y  M agistrate m ay direct a search to be made in 
eearch'in04 Presence ° f  any  place for the search of which he is com- 
his pre- petent to issue a search-warrant1.
sence.

1 See secs. 96-99, supra.
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PART IV.

PR EV EN TIO N  OF OFFENCES.

CHAPTER VIII.
OP SECURITY FOR KEEPING THE PEACE AND FOR GOOD 

BEHAVIOUR.

A .— Security  f o r  keeping the P ea ce on Conviction.

1 0 6 . AV lienever any person accused of riotin g1, assault2 or Security 
other breach of the peace, or of ab ettin g3 the same, or of f°r 
assembling armed men or takin g other unlawful measures peace on 
w ith the evident intention of com mitting the same, or any oom *ct'L,u. 
person accused of com m itting criminal intimidation by- 
threatening injury to person or property4, is convicted of such 
offence before a H igh Court, a Court of Session or the Court 
of a Presidency M agistrate, a D istrict M agistrate, a Sub- 
divisional M agistrate or a M agistrate of the first class*,

and such Court is of opinion that it is necessary to require 
such person to execute a bond 8 for keeping the peace,

such Court may, at the time of passing sentence on such 
person, order him to execute a bond for a sum proportionate 
to his means, with or without sureties, for keeping the peace 
during such period, not exceeding three years, as it thinks 
fit to f ix 7.

I f  the conviction is set aside on appeal or otherwise, the 
bond so executed shall become void \

1 Ponal Code, sec. 146. is required, see sec. 120.
3 Penal Code, sec. 351. ’ That a deposit of money or
* Penal Code, sec. 107. G overnm ent Promissory notes may
* gec 2 A.11. 35 r. bo taken in lieu of the bond, see see.
« or a Bench of Magistrates, of S»S- Tf the accused neither aacoutoe

which one is a Magistrate of the first the bond nor makes the deposit, 
class, see. 15. he may bo imprisoned under see.

6 See the form, Sched. V. No. 10. 123- . .
As to the period for which the security 8 N. "  ■ E. T \  5. P- 375- 

VOL. II. H
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-».— Security f o r  keeping ike P eace in  other Cases and 
Security f o r  Good Behaviour.

Security 1 0 7 . W henever a Presidency M agistrate, District M agis- 
the pTaoT6 tratc, Sub-divisional M agistrate or M agistrate of the first 
m other class receives inform ation1 that any person 2 is likely to com­

m it a breach of the peace, or to do any w rongful3 act that 
m ay probably occasion a breach of the peace, within the 
local limits of such M agistrate’s jurisdiction, or that there 
is within such limits a person who is likely to commit 
a breach of the peace or do any wrongful act as aforesaid 
in any place beyond such limits, the M agistrate may, in 
manner hereinafter provided, require such person to show 
cause why he should not be ordered to execute a bond, with 
or without sureties, for keeping the peace for such period 
not exceeding one year as the M agistrate thinks fit to fix 4. 

ofMagi™ 1 0 8 . W hen any M agistrate not empowered to proceed 
trate etc under section 107, or a Court of Session or H igh Court, 
lowered to ^as reaso® to believe that any person is likely to commit 
act under a breach of the peace or to do any wrongful act that may
107. probably occasion a breach of the peace, and that such breach 

of the peace cannot be prevented otherwise than by detaining 
such person in custody, such M agistrate or Court may issue 
a warrant for his arrest (if he is not already in custody or 
before the Court), and may send him before a M agistrate 
empowered to deal with the case under section 107.

A  M agistrate before whom a person is sent under this 
section may in his discretion d eta il such person in custody 
until the completion of the inquiry hereinafter prescribed.

1 This must he ‘ clear and definite,’ cannot prevent A  from exercising his 
‘ directly affecting the person against rights of property because B  would be 
whom process is issued, and it should likely to commit a breach of the peace 
disclose tangible facts and details, so if A did so.
that it may afford notice to such 1 This section does not empower a 
person of what he is to come pre- Magistrate to issue process on persons 
pared to meet,’ 6 All. 30, per Straight not residing within the limits of his
Offg. C.J., and see ibid. 136. The district. Where a Magistrate be-
report of a subordinate Magistrate lievea that certain persons resident 
or a police-officer may be ' informs- beyond such limits are likely to break 
tion ’ for the purpose of this section, the peace within his district, he
2 Mad. II. r .  240; though not for the should have information of the fact
purpose of sec. 118,6 Born. H. C., ( ‘r. I. laid before the Magistrate within

3 residing within tho local limits whose district they reside, and have
of his jurisdiction, 6 All. 38. evidence in support thereof forth-

* 10 Ben. 441. A  Magistrate coming, n  Cal. 737.
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1 0 9 . Whenever a Presidency Magistrate, District Magis- Security

trate, Sub-divisional Magistrate or Magistrate of the first S a v io u r  

class receives information— from va" .
/ \ ji . . . grants ana
(a) that any person is tak in g  precautions to conceal his pre- suspected

sence w ithin the local lim its of such M agistrate’s jurisdiction, Persons- 
and th at there is reason to believe that such person is takin g 
such precautions w ith a view to com m itting an offence, or

(b) that there is w ithin such limits a person who has no 
ostensible means of subsistence, or who cannot g ive a satis­
factory account of himself,

such M agistrate may, in manner hereinafter provided1, re­
quire such person to show cause w hy he should not he 
ordered to execute a bond2, w ith sureties, for his good be­
haviour for such period not exceeding six months as the 
M agistrate thinks fit to fix.

1 1 0 . W henever a Presidency M agistrate, D istrict Mag’is- Security 

trate, or Sub-divisional M agistrate, or a M agistrate3 of the Pehavhmr 
first class specially empowered in this behalf by the Local from hnbi- 
Government, receives inform ation4 that any person w ithin the dura.° 
local limits of his jurisdiction is an habitual robber, house­
breaker or th ie f5, or an habitual receiver of stolen property 
knowing the same to have been stolen6, or that he habitually 
commits extortion', or in order to the com mitting of extortion 
habitually puts or attempts to put persons in fear- of injury 8,

such M agistrate may, in manner hereinafter provided1, re­
quire such person to show cause w hy he should not be 
ordered to execute a bond9, w ith sureties, for his good be­
haviour for such period not exceeding three years as the 
M agistrate thinks fit to f ix 10 *.

! Secs. 112-117; see 11 Cal. 13. oealmeut or disposal of stolen property.
» For tlie form see Scbed. V. No. 1 1. 9 See form, Scbed. V. No. 11:4  Had.
3 Act X  of 18S6, sec. 5. H. C. Rulings, xlvn. The amount
* Conversations o t of Court are of security should be such as to afford 

not proper material for acting upon, the person concerned a fair chance 
6 All. 132. per Straight J „  and see 2 of complying with the order.
^11 g 10 Tho Caere fact that a person

8 See Penal Code, secs. 378, 390, from who“  ? Carity.“  hasbeen previously convicted of onencee
• Penal Code, secs. 410, 411 . a g"” 9* property does not justify pro-
7 Penal Code, sec. 383- ccedings under this section there
" Penal Code, sec. 385. The section must bo evidence that he has done

docs not, as it ought, apply to habitual some act m. u.iu.r, i.u in c l)o n  to 
protectors or harbourers of thieves, return to h.s former course of hfe, 10 
or to habitual aiders in the con- Bom. ',4  12 “ • 5

H 2



to illro aB H I -  T 'K! provisions of sections 109 and n o  do not apply 
peanva- to European British subjects in cases where they may be 

• S™1118- dealt w ith  under the European V agrancy A ct, 18741.

Order to 1 1 2 . W hen a M agistrate acting under section 10 7 , section
be made. . - .. .

109 or section n o  deems it necessary to require any person 
to show cause under such section, he shall make an order 
in w riting, setting forth the substance of the information 
received2, the amount of the bond to be executed, the term 
for which it  is to be in force, and the number, character 
and class3 of sureties (if any) required4.

5"re3pecT H  the person in respect o f whom such order is made
o£ person is present in Court, it  shall be read over to him, or, i f  he 

Court * 'n so desires, tlie substance thereof shall be explained to h im 5.

w"'warrant H 4 . I f  such person is not present in Court, the M agistrate
in case of shall issue a summons6 requiring him to appear, or, when 
bo'present*. Buc^ Person 18 hi custody, a warrant directing the officer 

in whose custody he is to bring him, before the C o u rt:
. Provided that, whenever it  appears to such M agistrate, 

upon the report of a police-officer or upon other information 
(the substance of which report or information shall be re­
corded by the M agistrate), that there is reason to fear the 
commission of a breach of the peace, and that such breach 
of the peace cannot be prevented otherwise than by the im­
mediate arrest of such person7, the M agistrate may at any 
time issue a warrant for his arrest.

Copy of 115 . E very summons or warrant issued under section 114  
under«.ri3 shall be accompanied b y  a copy of the order made under 
to aocom- section x ia , and such copy shall be delivered by the officer 
mons or” serving or executing such summons or warrant to the person 
warrant, served with, or arrested under, the same.

Power to 1 1 6 . The M agistrate may, if  he sees sufficient cause, dis- 
wKh per- pense with the personal attendance of any person called upon

1 i.e. where they are persons of '  These provisions are directory 
European extraction found a-kingfnr only, not imperative, 8 Cal. 724, per 
alms or wandering about without any Field J.
visible means of subsistence, Act IN  a H  Dal. 60, dissenting from 6 
of 1874. Cal. 291.

* 6 All. 214. " See form, Sched. V . No. 12.
* 0. g. landholders. 7 6 AH. 138,

f(g)| <SL
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to show cause w h y he should not be ordered to execute a sonal at- 

hond for keeping the peace, and m ay permit him to appear 
b y  a pleader1.

117 . W h e n  a n  order u n d er sectio n  1 1 2 h as been  read  o r Inquiry as 

e x p la in e d  u n d er sectio n  113, to  a  p erson  p re se n t in  C o u rt,

or when any person appears or is brought before a M agis- tion. 
trate in compliance with, or in execution of, a summons or 
warrant issued under section 1 1 4 , the M agistrate shall pro­
ceed to inquire into the truth of the information upon which 
he has acted, and to take such further evidence2 as m ay 
appear necessary.

S u c h  in q u ir y  sh a ll be m ad e, as  n e a r ly  as  m a y  b e  p ra ctica b le , 

w h ere  th e  order re q u ires s e c u rity  fo r  k e e p in g  th e  peace, in  

th e  m aim er h e re in a fte r  p rescribed  fo r  c o n d u c tin g  tr ia ls  in 

su m m o n s-case s3; a n d  w h ere  th e  order req u ires s e c u rity  fo r  

g o o d  b eh avio u r, in  th e  m a n n er h e re in a fte r  p rescribed  fo r  co n ­
d u c tin g  tria ls  in  w a rra n t-o a se s 4, e x ce p t t h a t  n o  c h a rg e  need 

be fr a m e d 5.

F o r  th e  purposes o f  th is  section  th e  f a c t  th a t  a  p erson  is 
a n  h a b itu a l offen der m a y  be p ro ved  b y  e vid en ce  o f  g e n e ra l 

rep u te  o r o th e r w is e 6.

118. I f ,  upon such  in q u iry , i t  is  p ro ved  th a t  i t  is n ecessa ry  Onior to 

fo r  k e e p in g  th e  peace or m a in ta in in g  go o d  b eh avio u r, as  th e  purity6'  
case m a y  be, t h a t  th e  person in  resp ect o f  w h o m  th e  in q u ir y

is made should execute a bond, w ith or without sureties, the 
M agistrate shall make an order accordingly1:

Provided—
first— that no person shall be ordered to give security of 

a nature different from, or of an amount largci than, or for
9

> Sec. 4, cl. (»), supra, p. 63 ; and as tavlour, the accused must be informed 
to when the Magistrate ought to al- of the accusation winch he has to 
low appearance by a pleader, see is  meet ami given an opporlum y of

j 1 j  i  entering upon his defence, n  Cal. 13.
4 Bom. H. C„ Cr. rog : 6 ibid. is> ‘ The mere record of previous eon- 

•AH. 835, per Straight J .: 13 Cal.520. fictions on account of winch he has
• Infra chap. X X, ss. a4>-a6o, and undergone punishment duos not satisfy

see cases in Mayne. P. C. 296. the requirement* of secs, n o , 1 .7  and
• Infra, chap. X XI, S B . S5 1- J(S9. , ,8 ; 10 Bom. 174.
• 6 All. >31. Before making an ’ A m to appeals against this order,, .. .. * ',1 see. 4.06 infra, and o C ul. 878,order directing security tor go< a be- ~-v * s
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a period longer than, that specified in the order made under 
section 11 a :

secondly— -that the amount o£ every bond shall be fixed w ith 
due regard to the circumstances of the case and shall not 
be excessive1 :

thirdly— that when the person in respect of whom the 
inquiry is made is a m inor2, the bond shall be executed only v 
b y  his sureties.

Diccharge 119. I f ,  on an inquiry under section 117 , it is not proved 
informed th at ^> s necessary .for keeping the peace or m aintaining good 
against. behaviour, as the case m ay he, th at the person in respect of 

whom the inquiry is made should execute a bond, the M agis­
trate shall make an entry on the record to that effect, and, if 
such person is in custody only for the purposes of the inquiry, 
shall release him, or, if  such person is not in custody, shall 
discharge him.

C.— Proceedings in all Cases subsequent to Order to furnish 
Security.

Com- 1 2 0 . I f  any person in respect of whom an order requiring
^period”* security is made under section 106 or section 118 is, at the 
for which time such order is made, sentenced to, or undergoing a sentence 
required.19 of, imprisonment, the period for which such security is required 

shall commence on the expiration of such sentence.
In  other cases such period shall commence on the date of 

such order.

C Meats of 121. The bond to be executed by any such person shall bind 
bond' him to keep the peace or to be of good behaviour, as the ease 

m ay be, and in the latter case the commission or attempt to 
commit, or the abetm ent3 of, any offence punishable with 
imprisonment4, wherever it m ay be committed, is a breach of 

the bond s.

Power to 122 . A  M agistrate may refuse to accept any surety for 
sureties, good behaviour offered under this chapter, on the ground that,

1 2 Cal. 384:6 Cal. 14:4 Mad. H. C. 2 Act IX  of 1875.
Ruling^, xlvii. The amount should 3 ^eim  ̂ t°de, sec. 107. 
be such as to afford the person against * ^ec v°h t  of this work, pp. 25. 26.
whom the order is made a fair chance 5 As to the procedure thereon, see
of complying with it. sec- 5*4 ,r,ha.

' c< W x .
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for reasons1 to be recorded by the M agistrate; such surety is 
an unfit person.

1 2 3 . I f  any person ordered to g ive security under section Imprison- 

106 or section 118 does not give such security on or before the ^foul'tof 
date on which tlie period for which such security is to be given security, 

commences, he shall, except in the case next hereinafter 
mentioned, be committed to prison, or, i f  he is already in 
prison, be detained in  prison, until such period expires or until 
within such period he gives the security to the Court or 
M agistrate which or who made the order requiring it, or to
the officer in charge of the ja il in which the person so ordered 
is detained.

W hen such person has been ordered by a M agistrate to g ive  Proceed- 
security for a period exceeding one year, such M agistrate shall, to'he'kid 
if  such person does not g ive such security as aforesaid, issue a 
w arran t2 directing him to be detained in prison pending the Court or 
orders of the Court of Session, or, if such M agistrate be a 
Presidency M agistrate, pending the orders of the H igh  Court j 
and the proceedings shall be laid, as soon as conveniently m ay 
be, before such Court.

Such Court, after examining such proceedings and requiring 
any further information or evidence which it thinks necessary, 
m ay pass such order on the case as it thinks f i t 3: provided 
that the period (if any) for which any person is imprisoned for 
failure to give security shall not exceed three years.

Imprisonment for failure to g ive security for keeping the Kind of 

peace shall be simple. men” 6011
Imprisonment for failure to give security for good behaviour 

m ay be rigorous 4 * * * or simple as the Court or M agistrate in each 

case directss.

1 2 4 . W henever the D istrict M agistrate or a Presidency Power to 
M agistrate is o f opinion that any person imprisoned

1 The ground of refusal must be Judge, 9 Cal. 87S.
valid and reasonable, 22 Sufch. Cr. 37• * e l:‘* * e* P6C' ^ \

3 Seetbeform.,Sched.V.Nos.l3,M- * As t0 the rem°raI °/
3 There is no appeal from an. order detained in pnsou under ih.s section

made by a Pistrict Magistrate under see the wetum substituted by Act X
this section and, on reference by the of 1SS6, sec. or sec. 32 « 1 ie
Magistrate, confirmed by the Sessions Prisoners < ll •T •

■ G° i& X
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.affix' *
prisoned failing- to g ive  security under this chapter, whether by the 

to gtveUg order of such M agistrate or that of his predecessor in office or 
security. 0f  some subordinate M agistrate, m ay be released without 

hazard to the community or to any other person, he m ay order 
such person to be discharged h

W henever the D istrict M agistrate or a Presidency M agis­
trate is of opinion that any person imprisoned for failing to 
g ive  security under this chapter as ordered by the Court of 
Session or H igh  Court m ay be released without such hazard, 
such M agistrate shall make an immediate report of the case 
for the orders of the Court of Session or H igh  C o u rt2, as the 
case m ay be, and such Court m ay, i f  it  thinks fit, order such 
person to be discharged1.

District 1 2 5 . The District Magistrate3 may at any time, for
mâ ctnctl sufficient reasons to be recorded in writing, cancel any bond 
bond for for keeping the peace executed under this chapter by order of 
riiepefce. any  Court in his District not superior to his Court.

Discharge 1 2 6 . A n y  surety for the peaceable conduct or good
beliaviour of another person m ay at any tim e apply to a 
Presidency M agistrate, D istrict M agistrate, Sub-divisional 
M agistrate or M agistrate of the first class to cancel any bond 
executed under this chapter within the local lim its of his 
jurisdiction 4.

O n such application being made, the M agistrate shall issue 
his summons or warrant, as he thinks fit, requiring the person 
for whom such surety is bound to appear or to be brought 
before him.

W hen such person appears or is brought before the M agis­
trate, such M agistrate shall cancel the bond, and shall order 
such person to g ive, for the unexpired portion of the term of 
such bond, fresh security of the same description as the original 
security. E very such order shall, for the purposes of sections 
1 2 1, 122, 123 and 124, be deemed to be an order made under 
section 106 or section 118, as the ase m ay be.

1 See form of warrant to discharge, see. 530, cl. ( f ) .
Sclied. V. No. 115. " H e  cannot now exorcise such

a Sec. 4, cl. (t). power in the case of bonds executed
: S o  other Magistrate can do so, without his local limits.

' G° t ^ X
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C H A P T E R  I X .

UNLAWFUL ASSEMBLIES.

1 2 7 . A n y  M agistrate or officer in charge of a police-station1 Assembly

m ay command any unlawful assembly 1 2, or any assembly of five (°v com™ 
or more persons lik ely  to cause a disturbance of the public .
peace  ̂ to disperse; and it shall thereupon be the duty of the or police- 

members of such assembly to disperse accordingly.
This section applies to the police in the towns of Calcutta 

and Bombay.

1 2 8 . I f , upon being so commanded, any such assembly does Ubc of 
not disperse, or if, without being so commanded, it conducts ^dLperse 

itself in such a manner as to show a determination not to 
disperse, any M agistrate or officer in charge of a police-station, 
whether within or without the Presidency-towns 3, m ay proceed
to disperse such assembly b y  force, and m ay require the 
assistance of any male person, not being an officer or soldier in 
H er M ajesty ’s A rm y or a volunteer enrolled under the Indian 
Volunteers A ct, 1S69, and acting as such, for the purpose of 
dispersing such assembly, and, if  necessary, arresting and 
confining the persons who form part of it, in order to disperse 
such assembly or that they may be punished according to law.

1 2 9 . I f  any such assembly cannot be otherwise dispersed, Use of 
and if  it  is necessary for the public security that it should be 
dispersed, the M agistrate of the highest rank who is present 
m ay cause it to be dispersed by m ilitary force.

1 3 0 . W hen a M agistrate determines to disperse any such Duty of 
assembly by m ilitary force, he may require any commissioned
or non-commissioned officer in command of any soldiers in trwp« ro­
lle r  M ajesty’s A rm y or of any volunteers enrolled under the M a r i n e  

Indian Volunteers A ct, 1869, to disperse such assembly by 
m ilitary force, and to arrest and confine such persons forming 
part of it as the M agistrate may direct, or as it m ay be

1 or a police officer superior in rank to an officer in charge of a police station,
7 Bom. 42.

2 Penal Code, sec. 142. ^cc* W*
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necessary to arrest and confine in order to disperse the assembly 
or to have them punished according to law.

Every such officer shall obey such requisition in such manner 
as he thinks fit; but in so doing he shall use as little force, 
and do as little injury to person and property, as may be 
consistent with dispersing the assembly and arresting and 
detaining such persons.

Com61 °f 1 3 1 . When the public security is manifestly endangered by 
missioned any such assembly, and when no Magistrate can be communi- 
offieerTto ca*e<̂ ^ t h ,  any commissioned officer of Her Majesty's Army 
disperse may disperse such assembly by military force, and may arrest 
assembly. an(j  confine any pers0ns forming part of it, in order to disperse 

such assembly or that they may be punished according to law; 
but, if while he is acting under this section, it becomes 
practicable for him to communicate with a Magistrate, he shall 
do so, and shall thenceforward obey the instructions of the 
Magistrate as to whether he shall or shall not continue such 

. action.

Protection 1 3 2 . No prosecution against any Magistrate, military 
prosecution officer, police-officer, soldier or volunteer for any act purporting 
domTunder done under this chapter shall be instituted in any
this chap- Criminal Court, except with the sanction of the Governor 
ter' General in Council; and

(a) no Magistrate or police-officer acting under this chapter 
in good faith ‘,

(4) no officer acting under section 131 in good faith1,
(c) no person doing any act in good faith1 in compliance 

with a requisition under section 126 or section 130, and
(d) no inferior officer, or soldier, or volunteer, doing any act 

in obedience to any order which under military law he was 
bound to obey,

shall be deemed to have thereby committed an offence.

1 i. e. with due care and attention, Penal Code, sec. 52, supra, vol. i.p. 103. 
note 5.

X \ ^ 6 • G o X \



- e<W\
/ y / ^ x \ \

C H A P T E R  X.

PUBLIC NUISANCES1.

1 3 3 . Whenever a District Magistrate, a Sub-divisional Condi- 

Magistrate, or, when empowered by the Local Government in fg™li!.or<ler 
this behalf, a Magistrate of the first class2, considers, on moral of 

receiving a report or other information and on taking such nmsance- 
evidence (if any) as he thinks fit,

that any unlawful obstruction or nuisance should be removed 
from any way, river or channel which is or may be lawfully 
used by the public3, or from any public place, or

that any trade or occupation, or the keeping of any goods 
or merchandise, by reason of its being injurious to the health 
or physical comfort4 of the community, should be suppressed or 
removed or prohibited, or

that the construction of any building, or the disposal of any 
substance as likely to occasion conflagration or explosion, 
should be prevented or stopped, or

that any building is in such a condition that it is likely to 
fall and thereby cause injury to persons living or carrying on 
business in the neighbourhood or passing by, and. that in 
consequence its removal, repair or support is necessary, or 

that any tank, well or excavation adjacent to any such way 
or public place should be fenced in such a manner as to prevent 
danger arising to the public,—

such Magistrate may make a conditional order5 requiring 
the person6 causing such obstruction or nuisance, or carrying on

1 The powers given by secs. 133- Code and local Acts.
137, with regard ti the obstruction of 3 Obstructions of private paths and 
public ways, are not to be exercised drains can only be dealt with by
where there is a bond fide  dispute as civil suits, a buth. Cr. 3b : 5 buth. Cr. 
to the existence of the public right. 58.
Where there is such a dispute, no 4 »» distinguished from religious or 
order can be made under these sec- sentimental gratification. as to this 
tions until the public right has been see « Bom. 457- _ 
established by proper legal proceed- 6 See form, be e . . No. 16. No
ings, civil or criminal, II Calc. 8. unconditional order can be made un- 
A s to the judicial inquiry necessary der this section, 9 al. 037. 
under sec. 133, see 11 Cal. 271. * This includes a company, Penal

4 Not Presidency Magistrates, who Code, sec. 11 ■ General Clauses Act,
deal with nuisance- under the Penal sec. 3,cl.(®)> supra, vol. i. pp. 94, 4®?.
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such trade or occupation, or keeping any such goods or 
merchandise, or owning, possessing or controlling such building, 
substance, tank, well or excavation, within a time to be fixed 
in the order,

to remove such obstruction or nuisance; or 
to suppress or remove such trade or occupation ; or 
to remove such goods or merchandise; or 
to prevent or stop the construction of such building; or 
to remove, repair or support i t ; or 
to alter the disposal of such substance ; or 
to fence such tank1, well or excavation, as the case may be; 

or
to appear before himself or some other Magistrate of the 

first or second class, at a time and place to be fixed by the 
order, and move to have the order set aside or modified in 
manner hereinafter provided 2.

No order duly made by a Magistrate under this section shall 
be called in cpiestion in any Civil Court3.

E xplan ation .—A ‘  public place' includes also property be­
longing to the State, camping grounds,, and grounds left 
unoccupied for sanitary and recreative purposes.

Service or 1 3 4 . The order shall, if practicable, be served on the person
notification . . .  . .
of order, against whom it is made m manner herein provided for

service of a summons.
If such order cannot be so served, it shall be notified by 

proclamation, published in such manner as the Local Govern­
ment may by rule direct4, and a copy thereof shall be stuck up 
at such place or places as may be fittest for conveying the 
information to such person.

1 3 5 . The person against whom such order is made shall— 
Person (a) perform, within the time specified in the order, the act 
"  directed thereby; or
obey, (S) appear in accordance with such order, and either show
or show cause against the same, or apply to the Magistrate by whom it
cause or °  . , - . , ,,  , ,
claim jury, was made to appoint a jury to try whether the same is

reasonable and proper.

1 As to filling up or deepeuing tanka * 9 C al. 637.
which have become a public nuisance, 3 3 1!e£1- Appx. 43.
Bee 10 Suth, Or. 2%, 51. 4 e* by boat of drum.
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1 3 6 . I£ sucli person does not perform such act or appear Com*  ^  
and show cause or apply for the appointment of a jury as ^  failing 
required by section 135> he shall he liable to the penalty to ct080- 
prescribed in that behalf in section 188 of the Indian Penal
Code1; and the order shall be made absolute.

1 3 7 . I f  he appears and shows cause against the order, the P^ceduro

M agistrate shall take evidence in the m atter. appears to
If  the Magistrate is satisfied that the order is not reasonable ^ow  

and proper, no further proceedings shall be taken in the ease .
If the Magistrate is not so satisfied, the order shall be made 

absolute3.
1 3 8 . On receiving an application under section 135 t°

appoint a jury, the Magistrate shall— claims
(a) forthw ith appoint a jury  4 consisting of an uneven number j"T>- 

• of persons not less than five, of whom the foreman and one
half of the remaining members shall be nominated by such 
Magistrate5, and the other members by the applicant;

(b) summon such foreman and members to attend at such 
place and time as the Magistrate thinks fit; and

(c) fix a time within which they are to return their 
verdict °.

13 9 . I f  the jury or a majority of the jurors7 find that the Procedure 

order of the Magistrate is reasonable and proper as originally ^ j j " ! y 
made, or subject to a modification which the M agistrate P l a t e ’s 

accepts, the Magistrate shall make the order absolute, subject reasonable, 

to such modification (if any).
In  other cases, no further proceedings shall be taken.

1 4 0 . W h en  an order has been made absolute under section Procedure

136, section 137 or section I39> Magistrate shall ft*'1 being made
notice of the same to the person against whom the order was absolute.

> But see sec. 195, «L (*) infra, and section I4T- J  oa« o ft^  
eec ,g 7 infra. clines to act, the Magistrate should

2 and the High Court does not inter- appoint another jury and commence
fere as a Court of revision, 8 Cal. 883. inquiry afresh 1 . C a l 84. And when

2 provided he has taken evidence a minority of the jurors do not act
as a basis for the order, 1 1 Bom. 375. the Magistrate cannot proceed upon a

* See form of order constituting report submitted by the majority,
the jury, Sched. V. No. n 7. Bn* h* aut uuder 8ec‘ 141 5

5 in the exercise of a Bound discre- 13 Ca . 375- .
, -  1 ofter due deliberation amongst

tion, 21 auth.Cr. 43. a *  ̂ , ,  rv, b
6 Tliis time may be extended under thetnse 3 ■
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made, and shall further require him to perform the act directed 
by the order within a time to be fixed in the notice, and inform 
him that, in case of disobedience, he wall be liable to the 
penalty provided by section 188 of the Indian Penal Code.

Conse- I f  such act is not performed within the time fixed, the
: ? S e .  M agistrate may cause it to be performed, and may recover the 

to costs of performing it, either by the sale of any buildings, 
goods or other property removed by his order, or by the distress 
and sale of any other moveable property of such person within 
or without the local limits of such M agistrate’s jurisdiction.
I f  such other property is without such limits, the order shall 
authorise its attachment and sale when endorsed by the 
M agistrate within the local limits of whose jurisdiction the 
property to be attached is found.

N o suit shall lie in respect of anything done in good fa ith 1 
under this section.

Procedure 1 4 1 . I f  the applicant by neglect or otherwise prevents the
to appoint appointment of the ju iy , or if  from any cause the jury
jury or appointed do not return their verdict within the time fixed or 
omission to .
return ver- within such further time as the M agistrate may in his discre­

tion allow, the M agistrate may pass such order2 as he thinks 
fit, and such order shall be executed in the manner provided by 
section 140.

Injunction 1 4 2 . I f  a M agistrate m aking an order under section 133 
inquiry  ̂ considers that immediate measures should be taken to prevent 

imminent danger or injury of a serious kind to the public, he 
may, whether a jury is to be, or Iras been, appointed or not, ^
issue such an injunction3 to the person against whom the order 
was made as is required to obviate or prevent such danger or 
injury.

In  default of such person forthwith obeying such injunction, 
the M agistrate may himself use, or cause to be used, such 
means as he thinks fit to obviate such danger or to prevent 
such injury.

No suit shall lie in respect of anything done in good fa ith 1 
by a M agistrate under tlris section.

1 See Penal Code, c. 522. A  suit see 1 Ben. S. N. xvii. 
would prolmbly lie against a party who, J I  or the form, see Sclied.V. No. 18.
actuated by malicious motives, insti- 3I ° r Hie form, see Sched. V. No. 
tuteB proceedings under this chapter; 19-

■ G< w \
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1 4 3 . A  D istrict M agistrate or Sub-divisional M agistrate, Fower to 

or any other M agistrate empowered b y  the Local Governm ent
or the D istrict M agistrate in  this behalf, m ay order1 an y continu- 

person not to repeat or continue a public nuisance, as defined public ma­
in  the Indian Penal C ode2 or any special or local law . sance.

CHAPTER XI.
TEMPORARY ORDERS IN URGENT CASES OF NUISANCE.

1 4 4 . In  cases where, in  the opinion of a D istrict M agis- Power to 
trate, a Sub-divisional M agistrate or of an y other M agistrate 
specially empowered b y  the Local Governm ent or the D istrict once in ur- 

M agistrate to act under this section, immediate prevention ^
or speedy remedy is desirable, ance.

such M agistrate m ay, b y  a w ritten order3 statin g  the 
m aterial facts o f the case4 and served in manner provided by 
section 134, direct any person to abstain from  a certain a c t5 or 
to take certain order0 w ith  certain property7 in his possession, or 
under his management, i f  such M agistrate considers that such 
direction is likely  to prevent, or tends to prevent,‘obstruction, 
annoyance or in jury, or risk of obstruction, annoyance or 
injury, to any persons law fu lly  employed, or danger to human 
life, health or sa fe ty 8, or a riot or an affray.

A n  order under this section m ay, in cases of em ergency or 
in cases where the circumstances do not adm it o f the serving 

in  due tim e of a notice upon the, person against whom the 

order is directed, be passed ex parte.

1 See form, Sched. V. No. 20. to the custody of a sum of money
a Sec. 268. even though there is a dispute con-
3 See the form, Sched. V . No. 21. oerning it which may lead to a breach 
* 1 Ben. A p .  Cr. 20. of the peace, 12 Suth. Cr. 38 ; and see
5 e. g. interfering with a temple and 23 Suth. Cr. 57. as to collecting mar- 

its property, 3 Mad. 354. As to cases ket-dues.
in which the public peace is likely to 6 The High Court of Bombay held 
be disturbed by religious processions that, under the corresponding section 
through public streets, see 2 Mad. 140: (25) of the Code in force in 1869, a
6 Mad. 203. Magistrate might order the hereditary

0 This does not includo an irrevo- priest) of a public temple much re- 
cable action, such as cutting down sorted to by pilgrims to heighten and 
trees, 13 Suth Cr. 72 " widen its door, so as to improve the

7 The heading of the chapter tends ventilation and to prevent the dangers 
to show that this is only immoveable arising over-crowding, 6 Bom,
property. The Magistrate cannot H. G , Cr. a. 3 
make an order under sec. 144 relating



An order under this section may be directed to a particular 
individual, or to the public generally when frequenting or 
visiting a particular place.

Any Magistrate -may rescind or alter any order made under 
this section by himself1 or any Magistrate subordinate to him 
or by his predecessor in office.

No order under this section shall remain in force for more 
than two months from the making thereof2; unless, in cases of 
danger to human life, health or safety, or a likelihood of a riot 
or an affray, the Local Government, by notification in the 
official Gazette, otherwise directs.

CHAPTER XII.
DISPUTES AS TO IMMOVEABLE PROPERTY.

Procedure 1 4 5 . Whenever a District Magistrate, Sub-divisional 
putecon " Magistrate or Magistrate of the first class is satisfied from 
®er”iBg . a police report or other information that a dispute3 likely4 to 
likely to cause a breach of the peace5 exists concerning any tangible 
breach of immoveable property0, or the boundaries thereof, within the 
peace. local limits of his jurisdiction, he shall make an order in 

writing, stating the grounds of his being so satisfied7, and 
requiring the parties concerned in such dispute to attend his 
Court, in person or by pleader, within a time to be fixed by 
such Magistrate, and to put in written statements of their 
respective claims as respects the fact of actual possession8 of 
the subject of dispute.

1 13 Suth. G'r. 72, col. I. take immediate steps to prevent it
2 To obtain a perpetual injunction (7 Calc. 385), and he must be satis-

recourse must be had to the Civil fied that the suggestion of ihis appre- 
Courts. hension is not merely colourable, made

y There must be a substantial dis- to induce him to deal with matters 
pute (not a mere discus1 on or verbal properly cognisable by the civil 
altercation, 5 Cal. 197) between courts, 10 Cal. 78. 
parties who have each some semblance ® The Calcutta High Court has held 
of right or supposed right, 6 Cal. 841 that a dispute as to the right to 
(on sec. 530 of the Code of 1872). collect rent from ryots is such a dis-

4 Merc probability is not enough, pute, 11 ( al. 413, but not one relating
7 Cal. 385. to a right to fish in a jalkar, 12 Cal.

5 There must be a reasonable ap- 539* I3 '̂n̂  T79- The former ruling 
prehension that a disturbance of the seems erroneous.
peace is likely to occur rendering it *3 *75*
necessary that the Magistrate should 8 i* e* ^0 possession, however ob-
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The Magistrate shall then, without reference to the merits inquiry as 

of the claims of any of such parties to a right to possess the g?,]^3363" 
subject of dispute, peruse the statements so put in, hear the 
parties, receive the evidence1 produced by them respectively, 
consider the effect of such evidence, take such further evidence1 
(if any) as he thinks necessary, and, if possible, decide whether 
any and which of the parties is then2 in such possession of the 
said subject.

If  the Magistrate decides that one of the parties is then in Party in 

such possession of the said subject, he shall issue an order3 ^°3“ ^31j(!‘!1 
declaring such party to be entitled to retain possession thereof possession 

until evicted therefrom in due course of law, and forbidding gauy 
all disturbance of such possession until such eviction4. evicted.

Nothing in this section shall preclude any party so required 
to attend from showing that no such dispute as aforesaid exists 
or has existed; and in such case the Magistrate shall cancel 
his said order, and all further proceedings thereon shall be 
stayed5.

1 4 6 . If  the Magistrate decides that none of the parties is Power to 

then in such possession, or is unable to satisfy himself as to j"b' 
which of them is then in such possession, of the subject of pote. 

dispute, he may attach i t0 until a competent Civil Court has 
determined the rights of the parties thereto, or the person 
entitled to possession thereof.

1 4 7 . Whenever any such Magistrate is satisfied as aforesaid Disputes 
that a dispute likely to cause a breach of the peace7 exists 
concerning the right to do or prevent the doing of anything in etc.

tained, of the party in possession at 4 Where the property is not cul- 
the time of the inquiry, 12 Cal. 521. tivated in consequence of tho order,
The ‘ possession under the Code of and the plaintiff sued for damages for 
1872 did not include occupancy by a loss caused by the non-cultivation, see 
trespasser, 6 Mad. H. C. Rulings, xiii 6 Mad. 426.
(on e. 22 of old Code). A s to posses- » Proceedings under this section 
sion, see vol. i. of this work, p. g6, should, on all points of procedure, bo

1 on oath or affirmation, 7 Ben. 322. regarded as summons-cases, 1 1 Cal.
The Magistrate may summon wit- 762. A b to * *  C0Bta> 8ee infra> eec' 
nesses in eases under this section, sec. 148, par. 3-
540 infra 5 See tbe lorm of tlle wa!'raTlt ° f

2 11 Cal. 373, As to questions of attachment, belied. % . No. 23.
title, 14 Cal. 169. ’ 5 0 *1. *94*

'* See form, Sehed. V. No. 22.
VOL. II. 1
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or upon any tangible immoveable property situate within the 
local limits o£ his jurisdiction, he may inquire into the m atter; 
and may, if  it appears to him that such right exists, make an 
order1 permitting such tiling to be done, or directing that such 
thing shall not be done, as the case m ay be, until the person 
objecting to such thing being done or claiming that such 
thing m ay be done, obtains the decision of a competent Civil 
Court adjudging him to be entitled to prevent the doing of, or 
to do, such thing, as the ease m ay be2.

Provided that no order shall be passed under this section 
permitting the doing of anything where the right to do such 
thing is exercisable at all times of the year, unless such right 
has been exercised within three months next before the insti­
tution of the inquiry; or, where the right is exercisable only 
at particular seasons, unless the right has been exercised during 
the season next before such institution.

Local in- 1 4 8 . W henever a local inquiry is necessary for the purposes 
quiry.. 0£ this chapter, any District M agistrate or Sub-divisional 

' M agistrate m ay depute any M agistrate subordinate to him to 
make the inquiry, and may furnish him w ith such written 
instructions consistent with the law  for the time being in force 
as m ay seem necessary for his guidance, and may declare by 
whom the whole or any part of the necessary expenses of the 
inquiry shall be paid.

The report of the person so deputed may be read as evidence 

in the case.
Order as to "When any costs have been incurred by any party to a pro- 
costs. ceeding under this chapter for witnesses’ or pleaders’ fees, or 

both, the M agistrate passing a decision under section 145, 
section 146 or section 147 may direct by whom such costs 
shall be paid, whether by such party or by any other party to 
the proceeding, and whether in whole or in part or proportion.
A ll costs so directed to be paid m ay be recovered as if  they 
were fines.

1 See form, Schod. V. No. 24. riShfc to Prevent another from excr-
a That the magistrate cannot make cising ordinary proprietary rights over 

a purely declaratory order under this h’B vy11 land> rI <,;>1- 52- As the 
section, soc 5 Cal. 194. The harden l ^ rful ,18e «fapubl,c way, 7 Mad. g i. 
of proof lies on the party alleging a

' G° l * X
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CHAPTER XIII.
PREVENTIVE ACTION OF THE POLICE.

1 4 9 . E very  police-officer m ay interpose for the purpose of Police to

preventing, and shall to the best of his ab ility  prevent, the J ^ ^ b ie  
commission of an y cognisable offence1. offences.

1 5 0 . E very  police-officer receiving inform ation of a design Infonna- 
to commit an y  cognisable offence1 shall communicate such ^ dc' 
inform ation to the police-officer to whom he is subordinate, commit 
and to an y other officer whose d u ty  it  is to prevent or take fences.  ̂

cognisance of the commission of an y such offence.

1 5 1 . A  police-officer know in g of a  design to commit any cog- Arrest to 
nisable offence1 m ay arrest, w ithout orders from  a M agistrate ^h^of- 

and w ithout a w arrant, the person so designing, i f  it  appears fences, 

to such officer th at the commission of the offence cannot be 
otherwise prevented 2.

1 5 2 . A  police-officer m ay of his ow n authority interpose Prevention 

to prevent any injury attem pted to be committed in his view  ^
to an y public property, moveable or immoveable, or the re- property, 
moval or in jury of any public land-m ark, or buoy or other 
m ark used for navigation. ' '

1 5 3 . A n y  officer in charge of. a police-station3 m ay, w ith - Inspection 
out a warrant, enter any place w ithin the lim its o f such station j f s 
for the purpose of inspecting or searching for any w eights or sures. 

measures, or instruments for w eighing, used or kept therein, 
whenever he has reason to believe th at there are in such place
an y w eights, measures or instruments for w eighing w hich are 
false.

I f  he finds in such place an y weights, measures or 
instrum ents for w eigh in g  which are false, he m ay seize the 
same, and shall forthw ith  g iv e  information of such seizure to 
a M agistrate having jurisdiction *.

1 i. e. any offence for which he may police in I alcutla or Bombay : sec for 
arrest without warrant. • " their powers as to weights and u.ea-

As to reporting such arrests, see euros in Calcutta, Ben. A ct I\ .»t iSf>6, 
sec. 62, supra. sec. 56 : in Bombay, Bom. A6t IV  of

 ̂ Sec- 4, cl. (j), supra. 1882.
This section does not apply to the

I 2
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PART Y.

INFORMATION TO THE POLICE AND TH EIR  POWERS 

TO INVESTIGATE.

CHAPTER XIV.
Informa- 1 5 4 - E very information relating to the commission of a 
cognisable cognisable offence1, i f  given orally to an officer in charge of a 
cases. police-station2, shall be reduced to w riting by him or under his 

direction, and be read over to the inform ant; and every such 
information, whether given in w riting or reduced to w riting 
as aforesaid, shall be signed 3 by the person givin g it, and the 
substance thereof shall be entered in a book to be kept by 
such officer in such form as the Local Government m ay 
prescribe in this behalf.

Informa- 1 5 5 . W hen information is given to an officer in charge of 
non-cog- a police-station 2 of the commission within the limits of such 
msable station of a non-cognisable offence1, he shall enter in a book to 

be kept as aforesaid the substance of such information and refer 
the informant to the Magistrate.

Invcstiga- N o police-officer shall investigate a non-cognisable case1 
non-cog0 without the order of a M agistrate of the first or second class 
niaable having power to try  such case or commit the same for trial, or
C&86S , ^

of a Presidency M agistrate.
A n y  police-officer receiving such order may exercise the same 

powers4 in respect of the investigation (except the power to 
arrest without warrant) as an officer in charge of a police- 
station 2 may exercise in a cognisable case 5.

Investiga- 1 5 6 . A n y  officer in charge of a police-station2 may, with- 
c'lgmiaable ^  the order of a M agistrate, investigate any cognisable case5 
eases. which a Court having jurisdiction over the local area within

1 See sec. 4, ol. (5), supra. unable to write.
3 Sec. 4, ol. (0). 4 See sec. 156,
3 Tliis would no doubt include 5 i.e. a casein which a police-officer 

‘ marked ’ in tlie case of a person may arrest without warrant.
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~^thc lim its o f such station would have power to inquire into or 
try  under the provisions of Chapter X Y  relating- to the place 
of inquiry or tria l.

N o proceeding of a police-officer in an y such case shall at 
any stage he called in question on the ground th at the case 
was one w hich such officer was not empowered under this 
section to investigate.

1 5 7 . I f ,  from  information received or otherwise, an officer Procedure 

in charge of a police-station has reason to suspect the com- ^^bUof- 
mission of an offence w hich he is empowered under section 156 fence sus- 
to investigate, he shall forthw ith  send a report o f the same pected' 
to a M agistrate empowered to take, cognisance of such offence
upon a police report1, and shall proceed in  person, or shall 
depute one of his subordinate officers to proceed, to the spot 
to investigate the facts and circumstances of the case, and to 
take such measures as m ay be necessary for the discovery and 
arrest of the offender :

Provided as follows :—  '■

(0) when any inform ation as to the commission of an y  such Where 

offence is g iven  against any person by name and the ease is loca* iu'. 
not of a serious nature, the officer in charge of a police-tstatioit dispensed 

need not proceed in  person or depute a subordinate officer to with‘ 
m ake an investigation on the sp o t:

(Jj) i f  it  appear to the officer in charge of a police-station Where 
th at there is no sufficient ground for entering on an investiga- 

tion, he shall not investigate the case. charge sees
In  each of the cases mentioned in clauses (a) and (h), the cfont^' 

officer in charge of the policerstation shall state-in  his said ground for 

report his reasons for not fu lly  com plying w ith  ‘the require- tfon.6' 1'8* 
ments o f the first'paragraph of this section.

1 5 8 . E v e ry  report sent to a M agistrate under section 157 Reports 
shall, i f  the Local Government so directs, be submitted through
such superior officer of police' as the Local Government, b y  how sub- 

■ general or special order, appoints in th at behalf.
Such .superior officer m ay g iv e  such instructions to the 

officer in charge of the police-station as he thinks fit, and shall, • 
after recording such instructions on such, report, transm it the 

saine w ithout'delay to the M agistrate.

\ 1 See sec. 19*> ^ rfl* • *

• e0 |* X
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hoTdT t0 1 5 ^" SUCjl ■̂ a^ afcrateJ on receiving such report, may, if 
vestigation once proceed, or depute any M agistrate subor-
naryin™1' <£'na£e ^im to proceed, to hold an investigation1 or preliminary 
quiry. inquiry into, or otherwise to dispose of, the case in manner 

provided in this Code.

officer’s 1<8° -  A n y  P°liee‘ °fficer making an investigation under this 
power to chapter may, by order in writing, require the attendance before 

tendance*' him sel£ o f  an7  person2 being within the limits of his own or 
of wit- any adjoining station who, from the information e-iven or
nesses 11 .  ̂ o

otherwise, appears to be acquainted with the circumstances of 
the case; and such person shall attend as so required3.

Eiamina- 1 6 1 . A n y  police-officer m aking an investigation under this 
witnesses eh* f t e r 111 a7  examine orally any person supposed to be ac- 
by police, quainted with the facts and circumstances of the case, and 

m ay reduce into w riting any statement made by the person so 
examined.

Such person shall be bound to answer tru ly4 all questions 
relating to such case put to him by such officer, other than 
questions the answers to which would have a tendency to '  
expose him to a criminal charge or to a penalty or forfeiture 5.

1 6 2 . N o statement, other than a dying declaration °, made 
not to be a 11V person to a police-officer in the course of an investi-

S a ' lon uricler this chapter shall, i f  reduced to w riting, be 
in evi- signed by the person m aking it, or shall7 be used as evidence 
dence- against the accused.

N othing in this section shall be deemed to affect the pro­
visions of section 27 of the Indian Evidence A ct, 1872.

No induce- 1 6 3 . No police-officer or person in authority shall offer or 
X r e d ’ he make, or cause to be offered or made, any such inducement,

1 Sec. 4, cl. (4). 216 : 10 Cal. 405.
2 other than the accused, who may 5 A  witness, therefore, who makes 

be arrested at any time, if necessary, » false statement to a police-officer in 
without a warrant. The intention of reply to a question which he is bound 
the section is only to provide an easy to answer is guilty of intentionally 
means of obtaining evidence, 7 Mad. " giving false evidence (Renal Code, sec.
275- _ _ m 3): the law on this subject’ laid

0 And if ho disobeys he is punish- down by the High Court (7 Cal. 121) 
able under the Penal Code, sec. 174. was intentionally altered by the le- 

* See 7 Cal. 121, If he knowingly gislature, 10 Cal. 406. 
answers falsely he is punishable under r‘ 8 Cal. 211.
the Penal Code, see. j 93. See 8 Bom. 7 Act X of 1886, sec. A

( ( § ) ! )  vfiT
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' ; X lh rea t or promise as is mentioned in the Indian Evidence A ct,

1873, section 2 4 x.
B u t no police-officer or other person shall prevent, b y  any 

caution or otherwise, an y person from  making’ in  the course of 
any investigation under this chapter an y statem ent w hich he 

m ay be disposed to m ake of his own free w i l l2.
1 6 4 . A n y  M agistrate not being a police-officer 3 m ay record Power to 

an y statement or confession made to him  4 in  the course of an statements 
investigation under th is chapter, or at any tim e afterwards 
before the commencement of the inquiry or trial.

Such statements shall be recorded5 in such of the manners 
hereinafter prescribed for recording evidence as is in  his opinion 
best fitted for the circumstances of the case0. Such confessions 
shall be recorded5 and signed7 in the manner provided in section 
364, and shall then be forwarded to the M agistrate b y  whom 
the case is to be inquired into or tried.

N o  M agistrate shall record an y such confession unless, upon 
questioning8 the person m akin g it, he has reason to believe 
that it  was made voluntarily’ ; and when he records an y  con­
fession he shall m ake a memorandum at the foot o f such 
record to the fo llow in g e ffe c t:—

‘  I  believe th at this confession was voluntarily made. I t  was 
taken in m y presence and hearing, and was read over to the 
person m aking it and admitted b y  him  to be correct, and it  con­
tains a fu ll and true account of the statement made b y  h im 9.

‘  (Signed) A . B .,
‘ Magistrate 1(V

1 6 5 . W henever an officer in charge of a police-station, or Search by 
a police-officer m aking an investigation, con sider th at the 

1 10 Cal. 776, when the Magistrate conveys it to the Court, 5 Cal. 826. 
had said to the prisoner that lie had 1 3 A1-1- 33h-
, . . . . .  c  ■ if„„ 1 But refusal to sign 13 not punish-better tell the truth. See mtra. 1> __. r. ~n . _ obio under the renal C ode, b o c . 180;

3 As to confessions to police -ofheers .̂
see the Evidence Act, infra, secs. 4 J  \vhet)ler or not the cou.

{Vmaion will made voluntarily: geo to
3 1 Cal. 207 : 4 Mad. H. C. Rulings, " H c , 

lii: 7 Mad. 287. 0 1 Bom. 219.
whether by the accused or jy w to confessions in India and

witness, 2 Bom. 643. circumstances under which they
5 Where the statement or confession ,e and retraoted, sec 6 All.

is made in a language other than the *  JJuthoit J.
language of the Court, it is recorded in “  ’ *
the language in which the interpreter

■ e°tex



production of any document or other thing is necessary to the 
conduct of an investigation into any offence which he is 
authorised to investigate, and there is reason to believe that a 
person to whom a summons or order under section 94 has been 
or might be issued m il not or would not produce such 
document or other thing as directed in the summons or order, 
or when such document or other thing is not known to be in 
the possession of any person, such officer may search, or cause 
search to be made, for the same, in any place within the limits 
of the station of which he is in charge, or to which he is 
attached.

Such officer shall, if practicable, conduct the search in 
person.

If he is unable to conduct the search in person, and there is 
no other person competent to make the search present at the 
time, he may require any officer subordinate to him to make 
the search, and he shall deliver to such subordinate officer an 
order in writing, specifying the document or other thing for 
which search is to be made, and the place to be searched; and 
such subordinate officer may thereupon search for such thing 
in such place.

The provisions of this Code as to search-warrants shall, so 
far as may be, apply to a search made under this section1.

When 1 6 6 . An officer in charge of a police-station may require
in charge an officer in charge of another police-station, whether in the 
°t t°lice' 8111116 or a different District, to cause a search to be made in 
may re- any place, in airy case in which the former officer might cause 
quire an- KUCq seareh to be made within the limits of his own station.
other to , .
issue Such officer, on being so required, shall proceed according

warrant. to t 'le provisions of section 165,, and shall forward the thing
found, if any, to the officer at whose request the search was 
made.

Procedure 1 6 7 - Whenever'it appears that any investigation under this 
vestigation chapter cannot be completed within the period of twenty-four 
' Tipleod kours fixed by section 61, and there are grounds for believing 
fa twenty- that the accusation is well founded, the officer in charge of
four hours.

1 As to searches for contraband Bom. Act VJ T of 1873, sec. 8, and the 
salt, see Ben. Act V/I of 1864, sec. Salt Act, X II of 1882, secs. 15, j8,
28 : Mad. Act I of 1882, secs. 21, 23 ;

' e° i ^ X
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the police-station shall forthwith transmit to the nearest 
Magistrate a copy of the entries- in the diary hereinafter pre­
scribed relating to the case, and shall at the same time forward 
the accused to such Magistrate.

The Magistrate to whom an accused person is forwarded 
under this section may, whether he has or has not jurisdiction 
to try the case, from time to time, authorise the detention of 
the accused in such custody as such Magistrate thinks fit, for 
a term not exceeding fifteen days. If he has not jurisdiction 
to try the case or commit it for trial, and considers further 
detention unnecessary, he may order the accused to he 
forwarded to a Magistrate having such jurisdiction.

A Magistrate authorising under this section detention in 
the custody of the police shall record his reasons for so 
doing.

If such order be given by a Magistrate other than the 
District Magistrate or Sub-divisional Magistrate, he shall 
forward a copy of his order, with his reasons for making it, to 
the Magistrate to whom he is immediately subordinate.

1 6 8 . When any subordinate police-officer has made any Report by 
investigation under this chapter, he shall report the result of subordi‘ 
such investigation to the officer in charge of the police-station. poW

. . officer.
1 6 9 . I f ,  upon an investigation under this chapter, it  Release of 

appears to the officer in charge of the police-station th at there aoongod 
is not sufficient evidence or reasonable ground of suspicion to denoe aV- 
ju stify  the forw arding of the accused to a M agistrate, such ficient” 
officer shall, if  such person is in custody, release him  on his 
executing a bond1, w ith  or w ithout sureties, as such officer m ay 
direct, to appear, i f  and when so required, before a M agistrate 
empowered to take cognisance of the offence on a police report2
and to try the accused or commit him for trial.

1 7 0 . If, upon an investigation under this chapter, it  Case to be 
appears to the officer in charge of the police-station that (here Magistrate 

is sufficient evidence or reasonable ground as aforesaid, such when evi- 

officer shall forward the accused under custody to a Magistrate 
empowered to take cognisance of the offence upon a police

1 For the form of the bond, see Sched. V. No. 25 ; as to making k deposit 
' n lieu of executing this bond, see infra, sec. r ‘ Cl' 1 1 1 H'
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report and to try  the accused or commit him for tr ia l1; or, if 
the offence is bailable and the accused is able to give security; 
shall take security from him for his appearance before such 
M agistrate on a day fixed and for his attendance from day to 
day before such M agistrate until otherwise directed.

W hen the officer in charge of a police-station forwards an 
accused person to a M agistrate or takes security for his 

■ appearance before, such M agistrate under this section, he shall 
send to such M agistrate any weapon or other article which it 
m ay be necessary to produce before him, and shall require the 
complainant, i f  any, and so many of the persons who appear 
to such officer to be acquainted w ith the circumstances of the 
case as he may think necessary, to execute a bond 2 to appear 
before the M agistrate and prosecute or give evidence (as the 
case m ay be) in the matter of the charge against the accused.

I f  the Court of the District M agistrate or Sub-divisional 
M agistrate be mentioned in the bond, such Court shall be 

. held to include any Court to which such M agistrate m ay refer 
the case for inquiry or trial, provided reasonable notice of such 
reference be given to such complainant or persons.

The day fixed under this section shall be the day whereon 
the accused person is to appear, if  security for his appearance 
has been taken, or the day on which he may be expected to 
arrive at the Court of the M agistrate, i f  he is to be forwarded 
in custody.

The officer in whose presence the bond is executed shall 
deliver a copy thereof to one of the persons who executed 
it, and shall then send to the M agistrate the original with 

his report.

Complain- 171 . N o complainant or witness on his way to the Court of 
n o tto to  the M agistrate shall be required to accompany a police-officer, 
required to 01. spall be subjected to unnecessary restraint or incon- 
ponce',Pany venience, or required to give any security for his appearance 
?or. other tlian his own bond 3 :
restraint. Provided that, if  any complainant or witness refuses to 
Recusant attend or to execute a bond as directed in section 170, the 
«n™orwit- officer in charge of the police-station may forw ard  him

1 Sec. 191, infra. * See tho form> Sclled- v - Ko- *<>.
3 See Penal Code, «cc- lC>6-

' AfiT
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. . .
under custody to the Magistrate, who may detain him in ness may 

custody until he executes such bond, or until the hearing of ^earfjC(j jn 
the case is completed. custody.

1 7 2 . Every police-officer making an investigation under Diary of 

this chapter shall day by day enter his proceedings m the [ngg in in. 
investigation in a diary, setting forth the tune at which the vestiga- 
information reached him, the time at which he began and
closed his investigation, the place or places visited by him, and 
a statement of the circumstances ascertained through his 
investigation.

Any Criminal Court may send for the police-diaries of a 
case under inquiry or trial in such Court, and may use such 
diaries, not as evidence in the ease but to aid it in such inquiry 
or trial. Neither the accused nor his agents shall be entitled 
to call for such diaries, nor shall he or they be entitled to see 
them merely because they are referred to by the Court; but 
if they are used by the police-officer who made them to refresh 
his memory ’, or if the Court uses them for the purpose of 
contradicting such police-officer, the provisions of the Indian 
Evidence Act, 187a, section 161 or section 145, as the case 
may be, shall apply.

1 7 3 . Every investigation under this chapter shall be com- Report of 

pleted without unnecessary delay, and, as soon as it is com- officer' 

pleted, the officer in charge of the police-station shall forward
to a Magistrate empowered to take cognisance of the offence 
on a police report a report in the form prescribed by the Local 
Government, setting forth the names of the parties, the nature 
of the information and the names of the persons who appear to 
be acquainted with the circumstances of the case, and stating 
whether the accused person has been forwarded in custody, 
or has been released on his bond, and, if so, whether with or 
without sureties.

"W here a superior officer of police has been appoi nted under 
section 158, the report shall, in any case in which the Local 
Government by general or special order so directs2, be submitted 
through that officer, and he may, pending the orders of (he

1 9 c»l. 455. But the prisoner moramluM madeiby him, 8 CM. 154.
cannot require that the police-officer 3 Aot X  0 1 ’ 6e0,
shall for this purpose refer to R me-
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Magistrate, direct tlie officer in charge of the police-station 
to make further investigation1.

Whenever it appears from a report forwarded under this 
section that the accused has been released on his bond, the 
Magistrate shall make such order for the discharge of such 
bond or otherwise as he thinks fit.

Police to 174. Every officer in charge of a police-station, on receiving 
andre- information2 that a person— 
port on (a) has committed suicide, or
suicide etc. jiag peen killed by another, or by an animal, or by

machinery, or by an accident, or
(c) has died under circumstances raising a reasonable sus­

picion that some other person has committed an offence,
shall immediately give intimation thereof to the nearest 

Magistrate empowered to hold inquests, and, unless otherwise 
directed by any rule prescribed by the Local Government, 
or by any general or special order of the District or Sub- 
divisional Magistrate, shall proceed to the place where the body 
of such deceased person is, and there, in the presence of two 
or more respectable inhabitants of the neighbourhood, shall 
make an investigation, and draw up a report of the apparent 
cause of death, describing such wounds, fractures, bruises and 
other marks of injury as may be found on the body, and 
stating in what manner, or by what weapon or instrument 
(if any), such marks appear to have been inflicted.

The report shall be signed by such police-officer and other 
persons, or by so many of them as concur therein, and shall 
be forthwith forwarded to the District Magistrate or the Sub- 
divisional Magistrate.

When there is any doubt regarding the cause of death, or 
when for any other reason the police-officer considers it ex­
pedient so to do, he shall, subject to such rules as the Local 
Government may prescribe in this behalf, forward the body, 
with a view to its being examined, to the nearest Civil Surgeon, 
or other medical officer appointed in this behalf by the Local 
Government, if the state of the weather and the distance admit 
of its being so forwarded without risk of such putrefaction on 
the road as would render such examination useless.

1 Act X  of 1886, sec. 6. * Sec' 45- 9uF a> 11-



In the Presidencies of Fort St. George and Bombay, inves­
tigations under this section m ay be made by the head of the 
village, who shall then report the result to the nearest Magis­
trate authorised to hold inquests.

The following Magistrates are empowered to hold inquests; 
namely, any District Magistrate or Sub-divisional Magistrate, 
and any Magistrate specially empowered in this behalf by the 
Local Government or the District M agistrate1.

1 7 5 . An officer in charge of a police-station may, by order Power to 

in viiting, summon two or more persons as aforesaid for the persons* 
purpose of the said investigation, and any other person who 
appears to be acquainted with the facts of the case. Every 
person so summoned shall be bound to attend2 and to answer
tm l\ all questions other than questions the answers to which 
would have a tendency to expose him to a criminal charge, or 
to a penalty or forfeiture.

If the facts do not disclose a cognisable offence to which 
section 170 applies, such persons shall not be required by the 
police-officer to attend a Magistrate's Court1.

1 7 6 . When any person dies while in the custody of the Inquiry by 

police, the nearest Magistrate empowered to hold inmif.«t« MriSistrate 
shall, and, in any other case mentioned in section 174, clauses of death.
(a), (!>) and (c), any Magistrate so empowered may, hold an 
inquiry into the cause of death, either instead of, or in addition
to, the investigation held by the police-officer; and, if he does 
so, he shall have all the powers in conducting it which he 
would have in holding an inquiry into an offence. The Ma­
gistrate holding such an inquiry shall record the evidence taken 
by him in connection therewith in any of the manners herein­
after prescribed according to the circumstances of the case i .

M  henever such Magistrate considers it expedient to make Power to 

an examination of the dead body of any person who has been 
already interred, in order to discover the cause of his death, 
the Magistrate may cause the body to be disinterred and ex­
amined1.

1 This section does not apply to the '  But he need not draw up a report 
Police in Madras, see. 1, cl. (e), supra. and submit it to the District Magig- 

3 See Penal Code, sec. 174. trate, 3 Cal. 742; and such a report,
See Penal Code, secs. 179, 193, if made, is not part of ■ judicial 

and 8 Bom. 216, 10 Cal. 405. proceeding
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~ PART VI.

PROCEEDINGS IN PROSECUTIONS.

CHAPTER XV.
OF TIIE JURISDICTION OF THE CRIMINAL COURTS IN INQUIRIES 

AND TRIALS.

A .— P la ce  o f  Inquiry or Trial.

Ordinary 1 7 7 . Every offence shall ordinarily be inquired into and 
qi^yand"tried b>’ a Court within the local limits of whose jurisdiction 
trial. it was committed.

Power to 1 7 8 . Notwithstanding anything contained in section 17 7, 
to be tried8 *be P°Gal Government may direct that any cases or class of 
m diflerent cases committal for trial in any district mat’' be tried in any

‘ Qc; 1 ("in q v  J  J

Divisions. Sessions Division:
Provided that such direction be not repugnant to any direc­

tion previously issued under the twenty-fourth and twenty- 
fifth of Victoria, chapter 104, section 15, or under this Code, 
section 526.

Accused 1 7 9 . When a person is accused of the commission of any 
district1’1 offence by reason of anything which has been done1, and of 
ia'yTu'or al'y conse(luenee which has ensued, such offence may be in- 
where cun- quired into or tried by a Court within the local limits of whose 
enEucs106 jurisdicfeion any such thing has been done, or any such con­

sequence has ensued.
Illustrations.

(a) A is wounded within the local limits of the jurisdiction of 
Court X, and dies within the local limits of the jurisdiction of 
Court Z . The offonce of the culpable homicide2 of A  may be 
inquired into or tried either by X  or Z .

(£>) A  is wounded within the local limits of the jurisdiction of 
Court X, and is during ten days within the local limits of 
the jurisdiction of Court Y, and during ten days more within

1 or omitted, Bee sec. 4, cl, (to), supra, p. 64- 3 Penal Code, sec. 299.



, . .  0C!ll li'wits of tlie jurisdiction of Court i?, unable in the local 
limits of the jurisdiction of either Court Y  or Court Z  to follow 
Ins ordinary pursuits. The offence of causing grievous hurt1 to 
A may be inquired into or tried by X , Y  or Z.
■ (c) A  73 Put 711 fear of injury within the local limits of the 
jurisdiction of Court X ,  and is thereby induced, within the local 
limits of tire jurisdiction of Court Y ,  to deliver property to the 
person who put him in fear. The offence of extortion2 committed 
on A  may be inquired into or tried either by X  or Y .

1 8 0 . W hen an a c t3 is an offence b y  reason of its relation to Place of 
an y other a c t3 w hich is also an offence, or which would be an acHs'of' r° 
offence i f  the doer were capable of com m itting an offence, a fence by 
charge of the first-mentioned offence m ay be inquired into or relation to 
tried b y  a Court w ithin the local lim its o f whose jurisdiction °tliCr of" 
either act was done.

Illustrations.
(a) A charge of abetment 4 may be inquired into or tried 

eitliei by the Court within the local limits of whose jurisdiction 
the abetment was committed, or by the Court within the local 
limits of w'hose jurisdiction the offence abetted was committed6.

(0) A  charge of receiving or retaining stolen goods6 mav be 
inquired into or tried either by the Court within the local limits 
oi whose jurisdiction tlie goods were stolen, or by any Court within 
the local limits of whose jurisdiction any of them were at any time 
dishonestly received or retained.

(c) A charge of wrongfully concealing a person known to have 
been kidnapped7 may he inquired into or tried by the Court within 
the local limits of whose jurisdiction the wrongful concealing, or by 
the Court within the local limits of whose jurisdiction the kidnap­
ping, took place.

1 8 1 . The offence of being a t h u g 8, of being a th u g  and Being a
com m itting murder, of daco ity9, of dacoity w ith  m u rd er10,
o f having belonged to a g an g  of dacoits n , or o f h avin g  a gang of

dacoits,
1 Penal Code, sec. 320. diction over foreigners in respect of
a Ibid., see. 313. offencescomniittedoutofBritishlndia,
3 or omission, sec. 4, cl. (fo), supra, 4Bom. H. C., Cr.Ca. 38 : 10 Bom. 186 :

P- 64. ' 1 Mad. 171: 5 Mad. 23. As to such
4 Penal Code, secs. 107, 108. offences committed by subjects of Her

But where a foreign subject re- Majesty, see see. 188, infra.
sident in foreign territory instigated 0 Penal Code, se«. 410, as amended
in that territory the commission of an by Aot VIII of 1882, sec. 4. See lo
offence, which was in consequence Bom. 186.
committed in British India, it was held T Penal Code, sec. 368
that he was not amenable to the juris- ' Ibid., sees. 310, 311.

- diction of a British Court established ’ Ibid., sec. 391.
under this Code, 10 Bom. H. C. 356 ; 10 Ibid., «*• 39<»-
and see further as to the want of juris- 11 Ibid., see. 400.

/ X S &  ■ e°feX
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^escaped escaped from custody1, may be inquired into or tried by
to d y  etc! a Court within the local limits of whose jurisdiction the 

person charged is.
Criminal The offence of. criminal misappropriation2 or of criminal 
propnation breach of trust3 may be inquired into or tried by a Court 
and CTimU within the local limits of whose jurisdiction any part of the 
of trust. property which is the subject of the offence, was received by

the accused person, or the offence was committed.
Stealing. The offence of stealing anything4 may be inquired into 

or tried by a Court within the local limits of whose juris­
diction such thing was stolen or was possessed by the thief 
or by any person who receives or retains the same knowing 
or having reason to believe it to be stolen.

Place of 1 8 2 . When it is uncertain in which of several local areas 
trial'where an °ffenee was committed, or
scene of where an offence is committed partly in one local area and 
offence is n  . .,
uncertain, partly m another, or
or not in where an offence is a continuing one5, and continues to be
one district . . .
only; committed m more local areas than one, or
or where where it consists of several acts done in different local 
offence is
continuing, areas,
or consists it may be inquired into or tried by a Court having juris- 
actseV6ral ‘Action over any of such local areas.

Offence 1 8 3 . An offence committed whilst the offender is in the 
course of performing a journey or voyage may be inquired 

journey, into or tried by a Court through or into the local limits of 
whose jurisdiction the offender, or the person against whom, 
or the thing in respect of which, the offence was committed, 
passed in the course of that journey or voyage6.

Offences 1 8 4 . All offences against the provisions of any law for the 
Railway rime being in force relating to Railways ', Telegraphs8, the

1 Penal Code, sec. 224. tion of the offence, Mad. H. C. Pro.,
2 Ibid., secs. 403, 404. 31 Oct. 1876, cited by Henderson,
3 Ibid., secs. 405-409. p. if>2-
4 Ibid., sec. 378. 6 S°° aff to the former law on this
“ The Madras High Court has held subject, 25 Suth. Or. 45 : 1 Mad. II. C.

that an offence is not a ‘ continuing 193: *3 Ben. Appx. 4,
one ’ unless a British Indian Court has 7 A ct IV  of 1879.
jurisdiction at the place of the incep- s A ot I  of 1876.
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1 or Arms and Ammunition2 may be inquired into Telegraph, 

or tried in a Presidency-town, whether the offence is stated fn° f  
o have been committed within such town or not; p ro v id e d  Acts.

at the offender and all the witnesses necessary for his 
prosecution are to be found within such town.

1 8 5 . Whenever any doubt arises as to the Court by which High 

any offence should under the preceding provisions of this S S J X  
chapter be inquired into or tried, the High Court within case of 
the local limits of whose appellate criminal jurisdiction t h e £ £ , £ ,  
O encter actually is may decide by which Court the offence 
shall be inquired into or tried *nal Bl“a11

T i> ■ T, take place.
in British Burma, when the offender is an European 

ntish subject3, the Recorder of Rangoon, and in all other 
cases the Judicial Commissioner, shall, for the purposes of 
this section, be deemed to be the High Court.

t J 86; C ad en cy Magistrate, a District Magis- Power to
’ Suh-divisional Magistrate or, if he is specially em- issue Sl:m'

powered this behalf by the Local Government, a M agic =  
o te of the first class, sees reason to believe that any person for 

wt nn the local limits of his jurisdiction has C S T *
n ltliout such limits (whether within or Without British India1) r^-juris' 
an offence which cannot, under the provisions of sections 17- 
to 184 (both inclusive), or any other law for the time beim- 
in force, he inquired into or tried within such local limits' 
hut is under some law for the time being in force triable 
in British India, such Magistrate may inquire into the offence 
as if it had been committed within such local limits, and 
compel -such person in manner hereinbefore provided to appear 
before him4, and send such person to the Magistrate having Mugis- 

jurisdietion to inquire into or try such offence, or, if such tratt’9 
offence is bailable, take a bond with or without sureties for on°am>lk 
his appearance before such Magistrate. *

Mhen there are more Magistrates than one-having such 
jurisdiction and the Magistrate acting under this section 
cannot satisfy himself as to the Magistrate to or before

* Act X I V  of 1866, 4 That he may issue process from a
Act“X I  of 1878. place in foreign territory, -see 1 Bom.'
Sec. ,4, cl. («). 340.
v'OL. II. K
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whom such person should he sent, or bound to appear, the 
case shall be reported for the orders of the High Court.

Procedure 187 . I f  the person has been arrested under a warrant
rantrtssued issue(l under section 186 by a Magistrate other than a Presi-
by Subor- dency Magistrate or District Magistrate, such Magistrate 
dinate  ̂ ^ "*  ̂ (
Magis- shall send the person arrested to the District Magistrate to
trate. whom he is subordinate, unless the Magistrate having juris­

diction to inquire iuto or try such offence issues his warrant 
for the arrest of such person, in which case the person arrested, 
shall be delivered to the police-officer executing such warrant, 
or shall be sent to the Magistrate by whom such warrant 
was issued.

If the offence which the person arrested is alleged or sus­
pected to have committed is one which may be inquired into 
or tried by any Criminal Court in the same district other 
than that of the Magistrate acting under section 186, such 
Magistrate shall send such person to such Court.

Liability of 188 . When an European British subject1 commits an 
offence in the dominions of a Prince or State in India insubjects

for offences alliance with Her Majesty, or
— d when a Native Indian subject2 of Her Majesty commits 
British an offence at any place beyond the limits of British India,

he may be dealt with in respect of such offence as if it 
had been committed at any place within British India at 
which he may be found :

Political Provided that no charge as to any such offence shall be 
certify fit- inquired into in British India unless the Political Agent, if 
ness of in- there be one, for the territory in which the offence is alleged 
charge.11*'0 to have been committed, certifies that, in his opinion, the 

charge ought to be inquired into in British India:
Provided also that any proceedings taken against any 

person under this section which would be a bar to subse­
quent proceedings against such person for the same offence

1 Sec. 4, cl. (m). siding in British India does not make
J i.e. a subject of Her Majesty born one ‘ a ^Native Indian subject,’ Panjdb 

or naturalised in India and not coming • Record, 1&85, p.i,cited by Henderson, 
within the second clause of the de- p. *65. ^or rases in which a Native
finition of * European British subject/ was tried under the coresponding sec- 
sec. 4, cl. (ft). Merely owning land tions of Acts X I of 1872 and X X  £ of 
in British India and occasionally re- 1879, see 6 Bom. 622 : 2 All. 218.
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v iftsucli offence had been committed in British India shall he- ■ 
a bar to further proceedings against him under the Foreign 
Jurisdiction and Extradition Act, 1879, in respect of the same 
offence in any territory beyond" the limits of British India.

1 8 9 . Whenever any such offence as is referred to in Power to 

section 188 is beihg inquired into or tried, the Local Govern- of 
ment may; if it thinks fit, direct that copies of depositions deposi- 

made or exhibits produced before the Political Agent or cS jb ita lo  

a judicial officer in or for the territory in which such offence received 

is alleged to have been committed shall be received as evidence dence-

by the Court holding such inquiry or trial in any case in which 
such Court might issue a commission for taking evidence as to 
the matters to which such depositions or exhibits relate.

1 9 0 . In sections 188 and 189 the expression '  Political1 Political

A gent1 means and includes— JmeT*
(a) the principal officer representing the British Indian 

Government in any territory beyond the limits of British 
India;

('P) any officer in British. India appointed by the Governor 
General in Council, or the Governor in Council o f the Presi­
dency of Fort St. George or Bombay, to exercise all-or any 
of the powers of a Political Agent, under the Foreign Juris­
diction and Extradition Act, 1879, for any territory not ‘ 
forming part of British India.

JB.— C onditions requisite f o r  In itia tio n  o f  Proceedings.

1 9 1 . Except as hereinafter provided, any Presidency Magis- Opgnisance

trate, District Magistrate, Sub-divisional Magistrate, and byMavU? 
any other Magistrate specially empowered in this behalf, may f™*03- 
take cognisance o f1 any offence— _ .S '

(a) upon receiving a complaint2 of facts which Constitute 
such offence;

4 (£) upon a police-report of such facts;
(e) upon information received from any person oilier than 

a police-officer, or upon his own knowledge3 or suspicion, that 
such offence has been committed-.

1 This, of course, does not make it s A  belief founded on private and 
optional with the Magistrate to hear . anonymous information is not ‘ know- 
a complainant, 12 Cal. 334. ledge,' 4 Ben. Appx. 1.

! Sec. 4, cl. (a), supra, p. 61. * 5 Ben- 2?4 : 4 ta l. 712.

k 2
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The Local Government, or the District Magistrate subject 
to the general or special orders of the Local Government, may 
empower any Magistrate to take cognisance under clause (a) or 
clause (L) of offences for which he may try or commit for trial.

The Local Government may empower any Magistrate of 
the first or second class to take cognisance under clause (c) of 
offences for which he may try or commit for trial.

"When a Magistrate takes cognisance of an offence under 
clause (c), the accused, or, when there are several persons 
accused, any one of them, shall be entitled to require that the 
case shall, instead of being tried by such Magistrate, be either 
transferred to another Magistrate or committed to the Court 
of Session1.

Transfer of 1 9 2 . Any District Magistrate or Sub-divisional Magistrate 
may transfer any case, of which he has taken cognisance, for 

trates. inquiry 2 or trial to any Magistrate subordinate3 to him 4.
Any District Magistrate may empower any Magistrate of 

the first class who has taken cognisance of any case, to transfer 
it for inquiry 2 or trial to any other specified Magistrate in his 
District who is competent under this Code to try the accused 
or commit him for trial; and such Magistrate may dispose of 
the case accordingly.

Cognisance 1 9 3 . Except as otherwise expressly provided by this Code J 
ljy°CourtsS or by aIly other law for the time being in force, no Court of 
Session. Session shall take cognisance of any offence as a Court of 

original jurisdiction, unless the accused has been committed 0 to 
it by a Magistrate duly empowered in that behalf 7.

Cases to be Additional Sessions Judges and Joint Sessions Judges shall 
Additional try such cases only as the Local Government by general or 
and Joint special order directs them to tx-y, or as the Sessions Judge of 
Judges* the Division makes over to them for trial8.

1 Added by Act III  of 1884, sec. 2. made, see the Evidence Act, sec. 141,
3 Not preliminary inquiry, 4 Mad. cl. (e).

H C Appx xl. 7 The object of this restriction is to
3 See sec. 17, supra. secure to the prisoner a preliminary
4 As to withdrawing or recalling inquiry, which chords him an op- 

cases so transferred, see sec. 528, infra, pertunity of becoming acquainted with
5 See secs. 477, 4S0, 485. the circumstances of the offence im-
6 13 Suth. Cr. 17, col. 1: 4 Bom. H. puted to him, and enables him to 

C.,Cr.Ca.35. Astotho presumption make Ins defence, 3 Mad. 351.
that the commitment has lieen duly 8 Applications under chap, xxxii.

if ai)i) vci
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Assistant Sessions Judges sliall try  such, cases only as thebyA s- 

Sessions Judge of the D ivision b y  general or special order 
makes over to them  for trial. Judgea.

1 9 4 . The H ig h  Court m ay take cognisance of any offence Cognisance 

upon a commitment made to it  in  manner hereinafter provided,
N o th in g  herein contained shall be deemed to affect the Court, 

provisions of any letters patent granted under the tw en ty- 
fourth and tw en ty-fifth  of V ictoria, chapter 104.

1 9 5 . N o  Court shall take cognisance—
(«) of any offence punishable under sections 173  to 188 1 Prosecu-

(both inclusive) of the Indian Penal Code, except w ith  the pre-
vious sanction, or on the complaint, of the public servant con- of lawful

cerned2, or o f some public servant to whom he is subordinate; of pubuJ
(&) of any offence punishable under section 19 3 3, 194, 1 9 5 *, servants.

196, 199, 300, 305, 306, 307, 308, 309, 310, 311 5 or 338 of J;™Sfor’
the same Code, when such offence is committed in, or in certain of-

relation to, any proceeding in any Court, except w ith  the
previous sanction, or on the complaint, o f such Court, or of public jus-'
some other Court to w hich such C ourt is subordinate;

(c) of an y offence described in section 463, or punishable Prosecu-

under section 4 7 1 , 475 or 476 of the same Code, when such tion for 
* 1 certain

offence has been committed by a party to any proceeding in offences

any Court in respect of a document g iven  in evidence in such J^uments
proceeding, except w ith  the previous sanction, or on the given in
complaint, of such Court, or of some other Court to w hich evidence-

such C ourt’ is subordinate °.
The sanction referred to in this section m ay be expressed in Nature of 

general terms, and need not name the accused person 1 ; but it 
shall, so fa r  as practicable, specify the Court or other place in

cannot therefore be referred to a Joint from 5 All. 3<5.
Sessions Judge, 9 Bora. 354. ° b Mad. H. C. 92 . > Suth. t r. n  ;

1 A s to the offence punishable under 11 Suth. Cr. 1/. ‘ auction is not
the Penal Code, sec. 185, see 7 N. W. necessary before instituting a charge 
p  j , 2 under sec. 82 of the Registration A ct,

2 These words must bo read in 1 1 Cal. ,-bO
connection with sec. 476. Where a 4 6 All. *°i.
Court is acting under sec. 195 a com- ’ b A  ■ 1 !4-
plaint in the strict sense of L  Code 4 I *  elau?e C° Ur “
is not required, 7 AH. 87.. A  com- sub-registrar acting; under^sec. 4 , of 
plaint directly made by tiie public the Registration Act, 1877, 10 Mad. 
servant is quite as sufficient as his !S4- , , ,  ,
sanction. See 13 Cal. 270, dissenting 7 Marsh. 270 ; 7 Mad. 224.

■ e°tex
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which, and the occasion on which, the offenc^ was com­
m itted1.

W hen sanction is given in respect of any offence referred to 
in this section, the Court taking cognisance of the case may 
frame a charge of any other offence so referred to which is 
disclosed by the facts.

A n y  sanction given or refused under this section may be 
revoked or granted by any authority to which the authority 
g ivin g or refusing it is subordinate2; and no such sanction 
shall remain in force for more than sis months from the date 
on which it was given3.

For the purposes of this section, every Court, other than a Court 
of Small Causes, shall be deemed to be subordinate only to the 
Court to which appeals from the former Court ordinarily lie 4.

The Courts of Small Causes in the Presidency-towns shall
be deemed to be subordinate to the H igh Court, and every 
other Court of Small Causes shall be deemed to be subordinate 
to the Court of Session for the Sessions "Division within which 
such Court is situate.

Proseou- . 1 9 6 , No Court shall take cognisance of any offence punish-
State- able under Chapter V I  of the Indian Penal Code, except

1 I I  Bom. H. C. 34. As to the or revision on the ground that the 
object of the sanction, see 16 Suth. sanction has not been given, unless 
Cr. 37. It ought always to be in there has been a failure of justice, 
writing and attached to the record; Objections to jurisdiction on the 
but it may be oral, and in one case (5 ground of want of sanction should 
Bom. H. 0 ., Cr, Ca. 38) it was implied, apparently be taken at the trial, 7 
Before granting the sanction the Court Mad. H. 0 . 58, per Holloway J . 
must satisfy itself that an offence ha-3 3 Sec. 439, infra ; see 22 Suth. Cr. 
been committed, 7 Mad. 562 ; but it 1 1 : 7  Mad. 314- 
need not hold an inquiry as to all This means that a Magistrate
the persons implicat' d, 7 Mad. 224* shall not take cognisance of a case 
See, too, sec. 476 infra, and 6 All. 98, under a sanction which is more than 
101. The Court granting the sanction six months old, not that the whole 
should specify the section of the Penal prosecution shall be completed within 
Code under which proceedings are to that period, 6 All. 45. The Court 
be instituted, 6 All. 106. A  sanction which granted a sanction which has 
applied for after the termination of expired by efflux of time may grant a 
the proceedings in the course of which fresh sanction, 6 All. 45. 
the offence is alleged -to have been 4 A  Dl8tnc  ̂ JudSe has therefore 
committed ought not to be granted un- power to revoke or grant a sanction 
less the alb god offender had had notice granted or refused by a Subordinate 
of the application and an opportunity Judge, 7 Ss ad. 3I4- Jhat an unsuc- 
of being heard, 10 Cab 1100. cessful application for sanction may

Under sec. 537 infra no finding etc. be no ground for a suit for malicious 
can be reversed or altered on appeal prosecution, see 9 A 1. 59.
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^ sectio n  127, or punishable under section 294 A of the same offences, or 

Code, unless upon com plaint made b y  order of, »• 
authority from, the Governor General in Council, the Local 
Government, or some officer empowered by the Governor 
General in Council in this b eh a lf1.

1 9 7 . V\ hen any Judg-e 2, or an y public servant3 not removable Prosecu- 

from his office w ithout the sanction of the Governm ent of judges and 
India or the Local Government, is accused as such J udge or P u blio  

public servant of any offence4, no Court shall take cognisance
of such offence, except w ith  the previous sanction of the 
Government having power to order his removal, or of some 
officer empowered in this behalf by such Government, or of 
some Court or other authority to which such Judge or public 
servant is subordinate, and whose power to g iv e  such sanction 
has not been limited by such Governm ent.

Such Government m ay determine the person by whom, and Power of 
the manner in which, the prosecution of such Judge or public Govf I" t 
seivant is to be conducted, and m ay specify the Court before prosecu- 
w hicli the trial is to be held5. “ tiou-

1 9 8 . Mo Court shall take cognisance of an offence fa llin g  Breach of 

under Chapter X I X  or Chapter X X I  of the Indian Penal contraot?
Code or under sections 493 to 496 ’ (both inclusive) o f the and of-U°“  
same Code, except upon a complaint made b y  somo person ^ n s t  
aggrieved by such offence. mintage,

1 9 9 . N o Court shall take cognisance of an offence under Adultery
section 497 or section 498 of the Indian Penal Code, except or enticins

1 a married
upon a complaint made b y  the husband of the w om an8, or, in woman, 

his absence, b y  some person who had care of such woman on 
his behalf a t the time when such offence was committed.

1 See as to sec. 294 a , British Burma cation, 9 Mad, 439, 8 Bom. H. C., Cr.
Gazette, 19 June, 1878. Ca. 32, whore a judge was charged

- See Penal Code, sec. 19. with using defamatory language to a
3 See Penal Code, sec. 21. A  mu- witness during the trial of a suit, 

nicipal corporation is not a public 5 The sanction of the Governor 
servant within the meaning of this General in Council is required to 
section, 3 Cal. 758. prosecutions for acts purporting tube

* 2 Bom. 481 : 7 Bom. H. C., Cr. done under chapter ix. of this Code.
Ca. 61, and a Court has no jurisdic- See see. 132.
tiou to ontertain a charge against 6 24Snth. Cr. 19: 5 All. 233. Ho 
such judge or public servant if pre- must, oven though ho bo a minor,
ferred otherwise than  in accordance make the complaint himself, unless 
with such determination and specifi- he be absent.

■ G°feX
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CHAPTER XVI.
OP COMPLAINTS TO MAGISTRATES1.

Exanuna- 2 0 0 . A  M agistrate taking cognisance of an offence on 
ticm of_ complaint shall at once examine the complainant upon oath 2, 
complain- sul,stance of the examination shall he reduced to

w riting and shall be signed by the complainant, and also by 
the M agistrate:

Provided as follows—
(a) when the complaint is made in writing, nothing herein 

contained shall be deemed to require a M agistrate to examine 
the complainant before transferring the case under section 193:

(b) where the M agistrate is a Presidency M agistrate, such 
examination may he on oath or not as the M agistrate in each 
case thinks fit, and need not be reduced to w ritin g ; hut the 
M agistrate may, if  he thinks fit, before the matter of the 
complaint is brought before him, require it to be reduced to 
w riting :

(c) when the case has been transferred under section 193 
■ and the M agistrate so transferring it lias already examined 
the complainant, the M agistrate to whom it is so transferred 
shall not he bound to re-examine the complainant.

Procedure 2 0 1 . I f  the complaint has been made in writing and the
by Magie- M agistrate is not competent to take cognisance of the case, he
competent shall return the complaint for presentation to the proper
to take tribunal with an endorsement to that effect, 
cognisance
of the case. 2 0 2 . I f  the Chief Presidency M agistrate, or any other 
ment of Presidency M agistrate whom the Local Government may from 
issue of ^lnc to time authorise in this behalf, or any M agistrate of
Jtr0 t/6S3* <■. .

the first or second class, sees reason to distrust the truth of 
a complaint of an offence of which he is authorised to take 
cognisance, he may, when the complainant has been examined, 
record his reasons for distrusting the truth of the complaint, 
and may then postpone the issue of process for compelling' 
the attendance of the person complained against, and either

1 Si-ca. 200-209 should, bo read to- exercise hi? judgment as to whether 
gether, 14 Cal. 141. there is or not 8ufficient ground for

a so as to enable the Magistrate to proceeding.

V A S /  ' )  13 6  THE CODE OP CRIMINAL PROCEDURE. □ !  1
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inquire into tlie case him self or direct a previous local investi­
gation to he made b y  any oflicer subordinate to such M agistrate, 
or by a police-officer, or by such other person, not being a M agis­

trate or police-officer, as he thinks fit, for the purpose of ascer­
taining the truth or falsehood of the com plaint1.

If such investigation is made by some person not being a 
Magistrate or a Police-officer, he shall exercise all the powers 
conferred by this Code on an officer in charge of a police-station, 
except that he shall not have power to arrest without warrant.

This section applies to the police in the towns of Calcutta 
and Bombay2.

2 0 3 . The Magistrate before whom a complaint is made or Dismissal 
to whom it has been transferred may dismiss the complaint3 if,
after examining the complainant4 and considering the result 
of the investigation (if any) made under section 202, there is 
in liis judgment no sufficient, ground for proceeding5.

CHAPTER XVII.
OF TIIE COMMENCEMENT OF PROCEEDINGS BEFORE MAGISTRATES.

2 0 4 . I f ,  in tlie opinion of a M agistrate tak in g  cognisance issue of 
of an offence, there is sufficient ground for proceeding, and Prpces3- 
the case appears to be one in which, according to the fourth 
column of the second schedule, a summons should issue in the
first instance, he6 shall issue his summons for the attendance 
of the accused. If the case appears to be one in which, 
according to that column, a warrant should issue in the first 
instance, he may issue a warrant, or, if he thinks fit, a sum­
mons, for causing the accused to be brought or to appear at a 
certain time before such Magistrate or some other Magistrate 
having jurisdiction 7.

1 He cannot give such direction for recording the magistrate s reasons 
after evidence has been taken for the for the dismissal and thiiR enabling 
complainant and process issued, 9 the High Court, in exercising its 
Mad. 282. revisional powers,to consider whether

3 As to Madras, see sec. I. his discretion lias been properly exer-
3 This dismissal does not amount to ciscd. See 14 Cal. 140. 

anacqnittalforthe purposes of sec.403; e 10 Ben. Appx. 26.
see the explanation to that section. 7 As to process to compel the ap-

4 and recording his examination, pcarance of an European British sub-
3 Ben. App. Jur. Or. 53. ject accused of an offence, see sec. 443,

5 This section should have provided proviso.

/ s s & -  ' e°ifeX
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Nothing' in this section shall he deemed to affect the pro­
visions of section 90.

Magistrate 2 0 5 . Whenever a Magistrate issues a summons, he may, 
pense'with. be secs reason s0 to do1, dispense with the personal attend- 
personal ance o£ the accused, and permit him to appear by his
attendence . . „
of accused, pleader-.

But the Magistrate inquiring into or trying the case 3 may, 
in his discretion, at any stage of the proceedings, direct 
the personal attendance of the accused, and, if necessary, 
enforce such attendance in manner hereinafter provided.

I

CHAPTER XVIII.
OF INQUIRY INTO CASES TRIABLE BY THE COURT OF SESSION 

OR HIGH COURT.

Power to 2 0 6 . Any Presidency Magistrate, District Magistrate, 
triainUtf°r Sub-divisional Magistrate, Magistrate of the first class, or any 

. Magistrate empowered in this behalf by the Local Govern­
ment may commit any person for trial to the Court of Session 
or High Court for any offence triable by such- Court*.

But save as herein otherwise provided, no person triable by 
the Court of Session shall be committed for trial to the High 
Court.

Procedure 2 0 7 . The following procedure shall be adopted in inquiries 
ricanpre-' before Magistrates where the case is triable exclusively by a 
l'ar»tory to Court of Session or High Court, or, in the opinion of the 
nient. Magistrate, ought to be tried by such Court.

Taking of 2 0 8 . The Magistrate shall, when the accused appears or is 
produced, brought before him, proceed to hear the complainant (if any), 

and take in manner hereinafter provided all such evidence

1 As, for instance, when the offence ftnd see i Ben. Short Notes, v, as to 
charged is b illable. As to taking a such women giving evidence in 
bond binding the accused to appear, .palkts.
see 5 Bom. H. C., Cr. Ca. 64. 3 n°t the Magistrate issuing the

3 Where the accused is a pardah• summons. 
naskln woman her personal attend- 4 a Suth. Cr. 50. Powers conferred 
ance should be dispensed with until under tins section convey authority to 
the Magistrate is satisfied that she carry into effect any of the provisions 
has a real charge to answer, 6 All. 59 ; of chap, xviii, 6 All. 477.

/ s # * -  ' G° t^ X
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“ 'as m ay be produced in support of the prosecution or in behalf 
o f the accused, or as m ay be called for b y  the M ag istra te 1.

I f  the complainant or officer conducting the prosecution ", or Process for 

the accused, applies to the M agistrate to issue process to of further”  

compel the attendance of any witness or the production of any evidence, 
document or other th in g, the M agistrate shall issue such 
process unless, for reasons to be recorded, he deems it unneces­
sary to do so.

N othin g in this section shall be deemed to require a Presi­
dency M agistrate to record his reasons.

2 0 9 . W hen the evidence referred to in section 208, para- m e n  ac-

graphs x and 2, has been taken, and lie has examined the o n . f er~ 
t f, son to be

accused tor the purpose of enabling him  to explain an y discharged.

eircximstances appearing in the evidence against h im 3, such
M agistrate shall, i f  he finds th at there are not sufficient
grounds for com m itting the accused person for tr ia l4, discharge5
him, unless it appears to the M agistrate th at such person
should be tried before h im self6 or some other M agistrate, in
which case he shall proceed accordingly.

N othing in this section shall be deemed to prevent a
M agistrate from discharging the accused at an y previous stage
of the case if, for reasons to be recorded by such M agistrate,
he considers the charge to be groundless.

2 1 0 . W hen, upon such evidence being taken and such when 
examination (if any) being made, the M agistrate finds that is 
there are sufficient grounds for com m itting the accused for framed. 

tr ia l7, he shall frame a cliarge8 under his hand, declaring w ith
w hat offence the accused is charged.

A s soon as the charge has been framed, i t  shall be read and Charge to
be ex-

1 As to remands, see n  Ben. Appx. see io  Gal. 85.
18 :6  Mad. 63, 69: and sec. 344, infra. 7 The question is whether tho pros- 

8 As to the duty of the prosecution ecution has made out a primd facie  
to call witnesses, see 8 Cal. 121: 10 case against the accused, and such 
Cal. 1070. case arises whero credible witnesses

3 Sec. 343 infra, and see 1 Ben. S. make statements, which, if  believed,
N. xvi. would sustain a conviction, 11 Bom.

* 5 All. 161, per Mahmud J. 372. Compare 11 & 12 Vic. c. 42, s.
5 A s to the effect of a discharge, 25, 3 All. 27.

see 6 Bom. 376 (suit for malicious 3 8 Bom. 200. As to joint charges 
prosecution), and sec. 403 infra. where there has been a riot and fight

6 As to officers invested under between two bodies of men, geo 8
8ec. 34, trying cases under sec. 209, Sutb. Cr 47 • 9 Suth. Cr, 33.
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plimed, explained to the aceused and a copy thereof shall if  he so 
furnished, requires,, be given to him free of cost.
to accused. 211 . The accused shall he required at once to give in,

witnesses orallT or iu w rit“ &  a lk t  o£ the persons (if any) whom he 
for defence wishes to be summoned to give evidence on his trial, 
on trial. The M agistrate may, in his discretion, allow the accused 
Faroliei „ j ve jn any  further list of witnesses at a subsequent 

tim e; and, where the accused is committed for trial before 
the H igh Court, nothing in this section shall be deemed to 
preclude the accused from giving, at any time before his 
trial, to the Clerk of the Crown a further list of the persons 
whom he wishes to.be summoned to give evidence on such 
trial.

Power of 2 1 2 . The M agistrate may, in his discretion, summon and

fo ex'8*™16 exam'ne any witness named in any list given in to him under
amine such section 2 1 1 . 
witnesses.
Order of 2 1 3 . >\ hen the accused on being required to give in a list 
commit- under section 2 1 1  has declined to do so, or when he has given 

■ in such list and the witnesses (if any) included therein whom 
the M agistrate desires to examine have been summoned and 
examined under section 2 1 2 , the M agistrate m ay make an 
order committing the accused for trial by the H igh  Court or 
the Court of Session (as the case may he), and (unless the 
M agistrate is a Presidency Magistrate) shall also record briefly 
the reasons for such commitment.

Person 2 1 4 . I f  any person (not being an European British subject) 
ontiidf *s accuse<l  before a M agistrate other than a Presidency M agis- 
Presi- trate of having committed an offence conjointly with an 

European British subject who is about to he committed for 
jointly trial, or to be tried, before the H igh Court on a similar charge 
r̂ an Bri- arising out of the same transaction, and the M agistrate finds 
tDk sub- that there are sufficient grounds for committing the accused 

for trial, he shall commit him for trial before the H igh Court, 
and not before the Court of Session l .

couimit-̂  2 1 5 . A  commitment once made imder section 2x3 or section 
menu 314 by a competent M agistrate can he quashed by the H igh 
313 or 2i4, Court only, and only on a point of la w 2.

1 As to tlie place of trial, sec infra, sec. 336- ' 6 Mad, 372 ; <5 All, gjj.
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216 . W hen the accused has g iven  in any list of witnesses Summons 

under section 311 and has been committed for trial, the neB?eg for 
M agistrate shall summon such of the witnesses included defence

^  W i l C I l  Q ( J -

in the list as have not appeared" before himself, to appear cused is 
before the Court to which the accused has been committed 1: committed.

Provided that where the accused has been committed to 
the High Court, the Magistrate may, in his discretion, leave 
such witnesses to be summoned by the Clerk of the Crown, 
and such witnesses may be summoned accordingly:

Provided also that if the Magistrate thinks that any wit- Refusal to 

ness is included in the list for the purpose of vexation or “"u”e”es- 
delay", or of defeating the ends of justice, the Magistrate may sâ ^ ' e3g 
require the accused to satisfy him that there are reasonable deposit 

grounds for believing that the evidence of such witness is made- 
material, and, if he is not so satisfied, may refuse to summon 
the witness 3 (recording his reasons for such refusal), or may 
before summoning him require such sum to be deposited as 
such Magistrate thinks necessary to defray the expense of 
obtaining the attendance of the witness.

217. Complainants and witnesses for the prosecution and Bi nd of
defence, whose attendance before the Court of Session or 0o“ plal?'ants ana
High Court is necessary, and who appear before the Magis- witnesses, 

trate, shall execute before him bonds binding themselves to 
be in attendance when called upon at the Court of Session 
or High Court, to prosecute or to give evidence, as the case 
may be.

If any complainant or witness refuses to attend before the Detention 

Court of Session or High C o u r t , or to execute the bond above ;”1 ^ " afy 
directed, the Magistrate may detain him in custody until refusal to 

he executes such bond, or until his attendance at the Court t0 execute 
of Session or High Court is required, when the M a g is t r a te  bond, 

shall send h im  in custody to the Court of Session or High 
Court, as the case may be.

218 . When the accused is committed for trial, the Mag:-;- Coimmt- 
trate shall issue an order to such person as may be appointed
by the Local Government in this behalf, n otifyin g the com- fied.

1 G Cal. 714, * 3 573. Per JaukBon J-
5 S A ll. 66S: 4 Mad. H. C. Sr.
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mitment1, and stating the offence in the same form as the 
charge, unless the Magistrate is satisfied that such person 
is already aware of the commitment and the form of the 
charge;

Charge and shall send the charge, the record of the inquiry and 
forwarded anY weapon or other thing which is to be produced in evi- 
to High dence, to the Court of Session or (where the commitment 
Court of is made to the High Court) to the Clerk of the Crown or 
Session. other officer appointed in this behalf by the High Court.
English  ̂ When the commitment is made to the High Court and 
to he for- any part of the record is not in English, an English trans- 
HighCd W â*'on °f such part shall be forwarded with the record.

Court.  ̂ 2 1 9 . The Magistrate may summon and examine supple-
summon mentary witnesses after the commitment and before the com- 
Buppiemen- mencement of the trial, and bind them over in manner here-
tary wit- . .
nesses. inbefore provided to appear and give evidence.

Such examination shall, if possible, be taken in the presence 
of the accused, and, where the Magistrate is not a Presidency 

• Magistrate, a copy of the evidence of such witnesses shall, 
if the accused so require, be given to him free of cost.

Custody of 2 2 0 . Until and during the trial, the Magistrate shall, 
pondiiw- subject to the provisions of this Code regarding the taking 
trial. of bail, commit the accused, by warrant, to custody.

C H A P T E R  X IX .

OP THE CH ARG E.

Form of Charges.

Charge to 2 2 1 . Every charge under this Code shall state the offence 
fence.0 with wliicli the accused is charged.
Specific I f  the law which creates the offence gives it any specific 

ottonce'snf- name, the offence may be described in the charge by that 
ficieut de- name only.

How 11 If the law which creates the offence does not give it any 
stated specific name, so much of the definition of the offence must

1 See form of notice, Sched. V, Iso. 27.

• GoXx
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be stated as to give the accused notice of the matter with where of- 

which he is charged. n o ^ific
The law and section of the law.against which the offence name, 

is said to have been committed shall be mentioned in the
ch a rg e1.

The fact that the charge is made is equivalent to a state- What im- 

ment that every legal condition required by law to constitute charge" 
the offence charged was fulfdled in the particular ease2.

In the Presidency-towns the charge shall be written in Language 
English; elsewhere it shall be written either in English or of cJmr̂ e- 
in the language of the Court.

If the accused lias been previously convicted of any offence, Previous 

and it is intended to prove such previous conviction 3 * * for the ^™c'n to°b0 
purpose of affecting the punishment which the Court is com- Bet out. 

petent to award, the fact, date and place of the previous 
conviction shall be stated in the charge. If  such statement 
is omitted, the Court may add it at any time before sentence 
is passed.

Illustrations.
(a) A is charged with the murder of B. This is equivalent to a 

statement th a td ’s act fell within the definition of murder given in 
sections 299 and 300 of the Indian Penal Code ; that-it did not 
fall within any of the general exceptions of the same Code ; and 
that it did not fall within any of the five exceptions to section 300, 
or that, if it did fall within Exception 1, one or other of the three 
pi'ovisos to that exception applied to it.

(b) A is charged, under section 326 of the Indian Penal Code, 
with voluntarily causing grievous hurt to B, by means of an 
instrument for shooting. This is equivalent to a statement that 
the case was not provided for by section 335 of the Indiun Penal 
Code, and that the general exceptions did not apply to it.

(c) A is accused of murder, cheating, theft, extortion, adultery 
or criminal intimidation, or using a false property-mark. The 
charge may state that A committed murder, or cheating, or theft, 
or extortion, or adultery or criminal intimidation, or that he used 
a false property-mark, without reference to the definitions of those 
crimes contained in the Indian Penal Code; but the sections under 
which the offence is punishable must, in each instance, be referred 
to in the charge.

1 The Madras High Court ruled For forms of charges, seo Sched. V.
in 1881, that when the accused is No. 28.
liable to be punished under the * See the Evidence Act, sec. 105.
Whipping Act, the charge must state 8 See sec. 310, infra,
the liability, 5 Mad. 158.



(4 ) 4  is chai’ged, under section 184 of the Indian Penal Code, 
with intention: illy obstructing a sale of property offered for sale by 
the lawful authority of a public servant. The charge should be in 
those words.

Particulars 2 2 2 . The charge shall contain such particulars as to the 
place and’ îme an<̂  P̂ ace of the alleged offence, and the person (if any) 
person. against whom, or the thing (if any) in respect of which, it 

was committed, as are reasonably sufficient to give the accused 
notice of the matter w ith which he is charged'1.

When 2 2 3 . W hen the nature of the ease is such that the par-
Smmitting ticulars mentioned in sections 221 and 222 do not give the 
offence accused sufficient notice of the matter with which he is 
stated. charged, the charge shall also contain such particulars of the 

manner in which the alleged offence was committed as will 
be sufficient for that purpose.

Illustrations.

(a) A is accused of the theft of a certain article at a certain time 
aud place. The charge need not set out the manner in which the •• 
theft was effected.
• (b) A  is accused of cheating B  at a given time and place. The
charge must set out ilie manner in which A cheated B.

(c) A is accused of giving false evidence at a given time and 
place. The charge must set out that portion of the evidence given 
by A which is alleged to be false.

(d) A is accused of obstructing B, a public servant, in the 
discharge of bis public functions at a given time and place. The 
charge must set out the manner in which A obstructed B  in the 
discharge of his functions.

(e) A is accused of the murder of B  at a given time and 
place. The charge need not state the manner in which A  mur­
dered B.

(/)  A is accused of disobeying a direction of the law with 
intent to save B  from punishment The charge must set out the 
disobedience charged and the law infringed.

Words in 2 2 4 . In  every charge words used in describing an offence 
takenin shall be deemed to have been used in the sense attached to 
sense of them respectively by the law under which such offence is
law under , J
which punishable, 
offence is

, punishable. 1 Accuracy and certainty in stating mitted by himself, but by others with 
the offence are more especially re-. whom he was in company, 11 Cal. 
quired where the accused is sought 11 (A1. jo6: and see 6 All. 204,
to he implicated for acts not com- per Straight J.

| ( f ) |  , t£T ,
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2 2 5 . N o error in stating either the offence or the par- Effect of 
tieulars required to be stated in the charge, and no omission eir018, 
to state the offence or those particulars, shall be regarded
at any stage of the case as material, unless the accused was 
misled by such error or omission b

Illustrations.
(а) A is charged, under section 242 of the Indian Penal Code, 

with ‘ having been in possession of counterfeit coin, having known 
at the time when he became possessed thereof that such coin was 
counterfeit,’ the word ‘ fraudulently’ being omitted in the charge.
Unless it appears that A was in fact misled by this omission, the 
error shall not be regarded as material.

(б) A is charged with cheating B, and the manner in which 
he cheated B  is not set out in the charge, or is set out incorrectly.
A defends himself, calls witnesses, and gives his own account of the 
transaction. The Court may infer from this that the omission to 
set out the manner of the cheating is not material.

(c) A is charged with cheating B, and the manner in which 
he cheated B  is not set out in the charge. There were many 
transactions between A and IS, and A had no means of knowing to 
which of them the charge referred, and offered no defence. The 
Court may infer from such facts that the omission to set out the 
manner of the cheating was, in this case, a material error.

{d) A is charged with the murder of Klioda Baksh on the 21st 
January, 1882. In fact, the murdered person’s name was Haidar 
Baksh, and the date of the murder was the 20th January, 1882.
A was never charged with any murder but one, and had heard the 
inquiry before the Magistrate, which referred exclusively to the 
case of Haidar Baksh. The Court may infer from these tacts that 
A  was not misled, and that the error in the charge was immaterial.

(e) A was charged with murdering Haidar Baksh on the 20th 
January, 1882, and Khoda Baksh (who tried to arrest him for that 
murder) on the 21st January, 1882. When charged for the 
murder of Haidar Baksh, he was tried for the murder of Khoda 
Baksh. The witnesses present in his defence were witnesses 
in the case of Haidar Baksh. The Court may infer from this that 
A was misled, and that the error was material.

2 2 6 . W hen any person is committed, for trial without Procedure 
a charge2, or w ith an imperfect or erroneous charge, the Court, mcnt'with- 
or, in the case of a H igh  Court, the Clerk of the Crown, <j’£*** 
m ay frame a charge, or add to or otherwise a lter3 the charge, imperfect

1 See Bees. 232 and 237, infra. Sessions .1 udge or Clerk of the Crown ^ ialVc*
3 These words apply, not only to a may think the piisoner ought to he 

case in which there is no charge at tried for, 8 Horn. 200. 
all, but also to a case in which there 8 with doe caution, see 6 Bom. H, 
is no charge of such an offence as the C., Or. “6.
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as the case m ay be, having regard to tbe rules contained in 
this Code as to tbe form of charges.

Court may 2 2 7 . A n y  Court m ay a lter1 any charge at any time before 
charge. judgment is pronounced, or, in the case of trials before the 

Court of Session or H igh  Court, before the verd ict2 of the jury 
is returned or the opinions of the assessors are expressed.

Every such alteration shall be read and explained to the
accused.

When trial 2 2 8 . I f  the charge framed or alteration made under section 

ceed im°-' 326 or section 227 is such that proceeding immediately with
mediately the trial is not likely, in the opinion of the Court, to prejudice 
teration. the accused in his defence or the prosecutor in the conduct of 

the case, the Court m ay, in  its' discretion, after such charge or 
alteration has been framed or made, proceed w ith the trial as 
if  the new or altered charge had been the original charge,

When new 2 2 9 . I f  the new or altered charge is such that proceeding 
hed'irected immediately with the trial is likely, in the opinion of the 
or trial Court, to prejudice the accused or the prosecutor as aforesaid, 
suspended. £ our{- m ay  ejTher direct a new trial or adjourn3 the trial 

.for such period as may be necessary.

Stay of 2 3 0 . I f  the offence stated in the new or altered charge 
ingslf'pro- ls one ôr the prosecution of which previous sanction is 
eecution of necessary, the case shall not be proceeded with until such 
altered ™ sanction is obtained, unless sanction has been already obtained 
charge re- f or a prosecution on the same facts as those on which the 
turn. 9M1C new or altered charge is founded.

Recall of 2 3 1 . W henever a charge is altered by the Court after the 
when"**" commencement of the trial, the prosecutor and the accused 
charge shall bo allowed to recall or re-summon, and examine with 
altered. ref erence to such alteration, any witness who may have been

examined 4.
Effect of 2 3 2 . I f  any Appellate Court, or the H igh Court in the
error™ exercise of its powers of revision or of its powers under

1 This anti1 oriRea the Court to Bom. ? n .
make to some specific charge an '3  ^ad. 351,
addition in the nature of an alter- . 4 I n s8ecs* 226-231 the word
ation; but not to add anew charge, 'charge has the meaning which it 
8 Bom. 210, 211 j and see 3 Mad. 351. haM in tbe re3fc of fche bo<br the

* i.e. the final verdict which the Code, viz. stateiqont of a specific 
Judge would be bound to record, 8 offence, 8 Loin. 209,

< V \
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Chapter XX \ II, is of opinion that any person convicted of 
an offence was misled in liis defence b y  the absence of a charge 
or by an error in the charge, it  shall direct a new trial to be 
had upon a charge framed in whatever manner it thinks fit.

If the Court is of opinion that the facts of the case are such 
that no valid charge could be preferred against the accused in 
respect of the facts proved, it shall quash the conviction.

Illustrations.

A is convicted of an offence under section 196 of the Indian 
Penal Code, upon a charge which omits to state that he knew the 
evidence which he corruptly used or attempted to use as true or 
genuine was false or fabricated. I f  the Court thinks it probable 
that A had such knowledge, and that he was misled in his defence 
by the omission from the charge of the statement that he had it, it 
shall direct a new trial upon an amended charge ; but if  it appears 
probable from the proceedings that A had no such knowledge, it 
shall quash the conviction.

■ Joinder o f Charges.
lo r every distinct offence of which any person is Separate 

accused there shall be a separate charge, and every such charge distinct ^  
shad be tried separately1, except in the cases mentioned in  offences, 
sections 234, 235, 236 and 239s.

Illustration.
A is accused of a theft on one occasion, and of causing grievous 

hurt on another occasion. A  must be separately' charged and 
separately tried for the theft and the causing grievous hurt 3.

2 3 4 . When a person is accused of more offences than one Three of- 

of the same kind4, committed within the space of twelvefences f  

months from the first to the last of such offences, he may he within a* 
charged with, and tried at one trial for, any number of them 
not exceeding three. together.

Offences are of the same kind when they are punishable

1 The mind of the Court might be s to Bom. 124.
prejudiced against the prisoner if he 4 Not necessarily against one and 
were tried in one trial upon different the same person, 9 Cal. 373 (on the 
charges resting on different evidence, corresponding section of Act X  of 
7 All. 177. 1872), dissenting from 4 A ll. 147.

2 A  charge containing alternative See 7 All. 174. whore dishonest mis-
charges of perjury is not a charge of appropriations by a postmaster of 
two offences, hut of one, 23 Beu. 324 : moneys paid to him by different per-
10 Cal. 937. See the form, Sched. V. eons for money-orders were held to 
No. 28, ii (4), and 7 All. 44. But see be 1 of the same kind.’
to Bom. 124.
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with the same amount of punishment mider the same section 

of the Indian Penal Code1, or of any special or local law.
I . — Trial 2 3 5 . I-— If, h i one series of acts so connected together as 

tlmn'one ôrm ^ 1C same transaction, more offences than one are 
offence. committed by the same person, he may be charged with, and

tried at one trial for, every such offence2.
II. —Of- I I .— I f  the acts alleged constitute an offence falling within 
[ngCwHhin two or more separate definitions of any law in force for the 
two deiini- time being by which offences are defined' or punished, the

person accused of them m ay be charged with and tried at one 
trial for each of such offences.

III. —Acta I I I .— I f  several acts, of which 0ne or more than one would 
Ongone hy itself or themselves constitute an offence, constitute when 
offence, combined a different offence, the person accused o f them may 

tuting118*1 he charged with and tried at one trial for the offence constituted 
when com- suc], acts when combined, or for anv offence constituted by 
different any one, or more, ot such a c tsJ.

Nothing contained in this section shall affect the Indian 
Penal Code, section 7 1 4.

Illustrations.
' to paragraph I—

(a) A rescues B, a person in lawful custody, and in so doing 
causes grievous hurt to C, a constable in whose custody B  was.
A may be charged with, and tried'for, offences under sections 225 
and 333 of the Indian Penal Code.

(b) A commits house-breaking by day with intent to commit 
adultery, and commits, in the house so entered, adultery with it’s 
wife. A may be separately charged with, and convicted of, offences 
under sections 454 and 497 of the Indian Penal Code.

(c) A entices B, the wife of C, away from C, with intent to 
commit adultery with B, and then commits adultery with her.
A may be separately charged with, and convicted of, offences under 
sections 498 and 491 of the Indian Penal Code.

(cl) A has in his possession several seals knowing them to 
be counterfeit and intending to use them for the purpose of 
committing several forgeries punishable under section 466 of the 
Indian Penal Code. A may be separately charged with, and 
convicted of, the possession of each seal under section 473 of the 
Indian Penal Code.

1 .See 8 Cal. 450, 634. 235, sub-sec, iii, 1 the offender shall
2 7 All. 29 (dissenting from 6 All. not be punished with a more severe

I21): 11 Cal. 349: 11 Cal. 495. punishment then the Court which
a 12 Cal. 495. ” tries him could award for any one
• which provides that in cases of such offences.’ 

falling under the Cr. Pr. Code, sec. ^



(e) With intent to cause injury to B, A institutes a criminal 
proceeding against him, knowing that there is no just or lawful 
ground for such proceeding; and also falsely accuses B  of having 
committed an offence, knowing that there is no just or lawful 
ground for such charge. A may he separately charged with, and con­
victed of, two offences under section 211 of the Indian Penal Code.

( / )  A, with intent to cause injury to B, falsely accuses him 
of having committed an offence, knowing that there is no just 
or lawful ground for such charge. On the trial, A gives false 
evidence against B, intending thereby to cause B  to be convicted of a 
capital offence. A may be separately charged with, and convicted 
of, offences under sections 211 and 194 of the Indian Penal Code.

(9) A, with six others, commits the offences of rioting, grievous 
hurt, and assaulting a public servant endeavouring in the discharge 
of his duty as such to suppress the riot. A may be separately 
charged with, and convicted of, offences under sections 147, 325 
and 152 of the Indian Penal Code '.

(h) A threatens B, C  and D  at the same time with injury to 
their persons with intent to cause alarm to them. A may be 
separately charged with, and convicted of, each of the three 

. offences under section 506 of the Indian Penal Code.
The separate charges referred to in Illustrations (a) to (h) 

respectively may bo tried at the same time.
to paragraph I I —

(*) A wrongfully strikes B  with a cane. A may be separately 
charged with, and convicted of, offences under sections 332 and 
323 of the Indian Penal Code.

(j) Several stolen sacks of corn are made over to A and B, who 
know they are stolen property, for the purpose of concealing them.
A and B  thereupon voluntarily assist each other to conceal the 
sacks at the bottom of a grain-pit. A and B  may be separately 
charged with, and convicted of, offences under sections 411 and 414 
of the Indian Penal Code.

(k) A exposes her child with the knowledge that she is thereby 
likely to cause its death. The child dies in consequence of Eueh 
exposure. A may be separately charged with, and convicted of, 
offences under sections 317 and 304 of the Iudian Penal Code.

(l)  A dishonestly uses a forged document as genuine evidence in 
order to convict B, a public servant, of an offence under section 167 
of the Indian Penal Code. A maybe separately charged with, and 
convicted of, offences under sections 471 (i‘ead with 466) and 196 
of the same Code.
to paragraph I I I —

(m) A commits robbery on B, and, in doing so, voluntarily causes 
hurt to him. A may be separately charged with, and convicted of, 
offences under sections 323, 392 and 394 of the Indian Penal Code.

1 The convictions here referred to tained under sec. 149 or the Penal 
‘ relate especially to convictions oh- Code,’ 7 AU. 761.

f(S)| <SL
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X WKEe5tia 2 3 6 . If a single act or series of acts is of such a nature 
aoMAM that it  is doubtful which of several offences the facts which 
fence has can be proved w ill constitute, the accused may be charged 
mitted°m" w ith having- committed ail or any of such offences, and any 

number of such charges may be tried at once; or he m ay be 
charged in the alternative with having committed some one of 
the said offences 1.

I l l u s t r a t i o n .

A is accused of an act which may amount to theft, or receiving 
stolen property, or criminal breach of trust or cheating. He may 
be charged with, theft, receiving stolen property, criminal breach of 
trust and cheating, or he may be charged with having committed theft, 
or receiving stolen property, or criminal breach of trust or cheating.

When a 2 3 7 . If, in the ease mentioned in section 236, the accused 
chawed8 *s charged with one offence, and it appears in evidence that he 
withone committed a different offence for which he m ight have been 
efu beacon- charged under the provisions of that section, he m ay be con­
victed of victed of the offence which he is shown to liave committed, 

although he was not charged with it 2.

I l l u s t r a t i o n .

A  is charged with theft. It appears that he committed the 
offence of criminal breach of trust, or that of receiving stolen 
goods. He may be convicted of criminal breach of trust, or of 
receiving stolen goods (as the case may be), though he was not 
charged with such offence.

When of- 2 3 8 . W hen a person is charged with an offence consisting 
proved in ° f  several particulars, a combination of some only of which 
eluded in constitutes a complete minor offence, and such combination is 
charged proved but the remaining particulars are not proved, he may 

be convicted of the minor offence, though he was not charged 

w ith it3.
W hen a person is charged w ith an offence and facts are 

proved which reduce it  to a minor offence, he may be convicted 
of the minor offence although he is not charged with i t 4.

N othing in this section shall be deemed to authorise a

1 Thi3 section, like the correspond- ' 8 Bom. 200. 
ing section (455) of the Code of 1873, ' * For decs,ous on the correspond-
refers, not to cases in which the facts ing section (457) of the Code of 1873, 
are doubtful, but to cases in which see 3 Cal. ,89 and 5 Cal. 871. 
the application of the law to the * 1 Born. 50. 
facts are doubtful, 7 NAV. P. 137-

\ .  V J *.) I r o  THE CODE OF CRIMINAL PROCEDURE. ' N  I
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conviction of any offence referred to in section 198 or section 
199 when no com plaint has been made as required b y  th at 
section.

Illustrations.

(a) A is charged, under section 407 of the Indian Penal Code, 
with criminal breach of trust in respect of property entrusted to 
him as a carrier. It appears that he did commit criminal breach 
of trust under section 406 in respect of the property, but that it 
was not entrusted to him as a carrier. H e'm ay be convicted 
of criminal breach of trust under section 406.

(b) A is charged under section 325 of the Indian Penal Code 
with causing grievous hurt. He proves that he acted on grave and 
sudden provocation. He may be convicted under section 335 of 
that Codei.

2 3 9 . W hen more persons than one are accused of the same What per- 
offence, or of different offences committed in the same trans-^charged 
action, or when one person is accused of committing- any jointly, 

offence, and another of abetment of, or attem pt to commit,
such offence, they m ay be charged and tried together or 
separately, as the Court thinks f i t ; and the provisions con­
tained in the former part o f this chapter shall apply to all 
such charges.

Illustrations.

(а) A and B  are accused of the same murder. A and Z> may be 
charged and tried together for the murder.

(б) A and B  are accused of a robbery, in the course of which A 
commits a murder with which B  has nothing to do. A and B  may 
be tried together on a charge, charging botli of them with the 
robbery, and A alone with the murder.

(c) A and B  are both charged with a theft, and B  is charged 
with two other thefts committed by him in the course of the 
same transaction. A and B  may be both tried together on a 
charge, charging both with the one theft, and B  alone with the two 
other thefts

2 4 0 . W hen more charg’es than one are made against the^Vith- 
same person, and when a conviction has been had on one or remaining 

more of them, the complainant, or the officer conducting the char^<in 
prosecution3, m ay, w ith  the consent of the Com t, withdraw the on one 0f 
remaining charge or charges, or the Court of its own accord

1 23 Sutli. Cr. 61. 5 AIL J7- 80 wh" *  A  aml ]t
3 But where A and B  are accused of members of opposing tactions in a riot,

giving false evidence in the same pro-. 6 C»L 96.
deeding they should be tried separ- * See sec. 49m 111 ,*"
atelv, 11 Suth. Cr. 16: 10 Cal. 405:

' G° t e x
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XA :. ,!g,/ may stay the inquiry into, or trial of, such charge or charges.
Such withdrawal shall have the effect of an acquittal on such 
charge or charges, unless the conviction be set aside, in which 
case the said Court (subject to the order of the Court setting 
aside the conviction) may proceed with the inquiry into or trial 
of the charge or charges so withdrawn1.

CHAPTER XX.
OIF TIIE t r ia l  of summ ons-c a se s  b y  m a g ist r a t e s .

Procedure 2 4 1 . The following procedure shall he observed by Magis- 
mona. trates in the trial of summons-cases 2.

( 2 4 2 . When the accused appears3 or is brought before the
of accuea- Magistrate, the particulars of the offence of which he is  

stated*be accused shall be stated to him, and he shall be asked if he has 
any cause to show why he should not be convicted; but it 
shall not be necessary to frame a formal charge.

Conviction 2 4 3 . If the accused admits that he has committed the 
„ offence of which he is accused, his admission shall be recorded 

truth of as nearly as possible in the words used by him 4; and if he 
accusation. s|1(nvg no sufficient  cause why he should not be convicted, the 

Magistrate shall convict him accordingly.

Procedure 2 4 4 . If the accused does not make such admission, the 
sucha<L Magistrate shall proceed to hear the complainant (if any), and 
mission is take all such evidence as may be produced in support of the 

prosecution5, and also to hear the accused and take all such 
evidence® as he produces in his defence7.

‘ Compare sec. 424. 1 M here he tenders a written de-
3 i. e. cases relating to offences not fence the Magistrate need not ex- 

punishable with death, traneporta- amine him personally, 16 Suth. Cr. 63. 
tion, or imprisonment for more than % 6 As to the duty of the prosecution 
six months, sec. 4, cl. (£). Where to call witnesses able to give material 
there are two distinct charges againrit evidence, and the inference which may 
the same person arising out of the be drawn if they are not called, seo 
same facts, and one is a summons-case 8 Cal. 121 : 10 Cal. 1070. 
and the other a warrant-case, the 6 A  conviction by a Magistrate who 
mode of trial should be that applicable has refused to examine a witness for. 
to the greater of the two charges, i.e. -mally tendered by the accused is il- 
the case should be tried as a war- legal, 4 Ben, Appx. 77. 
rant-case, II Cal. 92, per Wilson J. 7 -̂ 8 memorandum of the

3 Au to excusing his personal at- substance of the evidence, see sec. 355̂ . 
tendance, see Bee. 205.



The Magistrate may, if lie thinks fit, on the application of 
the complainant or accused, issue process to compel the attend­
ance of any witness or the production of any document or 
other thing.

The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses, incurred in 
attending for the purposes of the trial, be deposited in Court1.

2 4 5 . If the M agistrate upon tak in g  the evidence referred Acquittal, 

to in section 244 and such further evidence (if any) as he m ay,
of his own motion, cause to be produced, and (if he thinks fit) 
examining the accused, finds the accused not guilty, he shall 
record an order of acquittal2.

If he finds the accused guilty, he shall pass sentence upon Sentence, 
him according to law 3.

2 4 6 . A Magistrate may, under section 243 or section 245, Finding 
■ convict the accused of any offence triable under this chapter £ot linlited 
which from the facts admitted or proved he appears to have piaint or 

committed, whatever may be the nature of the complaint or summons- 
summons.

2 4 7 . If  the summons has been issued on complaint4, and Non-ap- 
upon the day appointed for the appearance of the accused P®“rallce 
or any day subsequent thereto to which the hearing may be plaint, 
adjourned the complainant does not appear5, the Magistrate
shall, notwithstanding anything hereinbefore contained, acquit 
the accused6, unless for some reason he thinks proper to adjourn 
the hearing of the case to some other day7.

1 Where the complainant fails to 0 7 Mad. 213. The Magistrate need 
make sneh deposit, the Magistrate not wait till the Court is about to close 
deals with the case on the evidence for the day to give the absent coni- 
before him, 5 Mad. 160. plainant an opportunity of appearing,

J A s to making an order for com- 7 Mad. 356. 
pensation against the complainant, see 7 or to a later hour on the same 
sec. 250, infra, 5 Mad. 381 ; 10 Bom. day, 7 Mad. 35b. The order for ad- 
199- journment should ordinarily be made

3 He must pass some sentence, i f  in the presence and hearing of the
only a nominal one, 4 Mad. H. C., parties, and if the c o m p l a i n a n t  does 
Rulings, Ixvi. not appear o n  the day or at the hour

* See supra, sec. 4, cl. (rr). to which the case i s  adjourned, the
8 As to dismissal where he does M a g i s t r a t e  may acquit the accused, 

appear and is examined, sec sec J03, 22 Kuth. Cr. 40.
supra.
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With- 2 4 8 . I f  a complainant x, at any time before a final order is 

complaint Passed ' n al*y case under this chapter, satisfies the M agistrate 
that there are sufficient grounds for perm itting him to 
withdraw his complaint1 2, the M agistrate m ay permit him 
to withdraw the same3, and shall thereupon acquit the ac­
cused.

Power to 2 4 9 . In  any case instituted otherwise than upon complaint, 
ceedingT a Presidency M agistrate, a M agistrate of the first class, or, 
when no w ith the previous sanction of the D istrict M agistrate, any 
complain 0̂ er M a g ^ ^ te ,  m ay, for reasons to be recorded by him,

■ stop the proceedings at any stage without pronouncing any 
judgm ent either of acquittal or conviction, and m ay thereupon 
release the accused.

Frivolous 2 5 0 . I f ,  in any case instituted upon com plaint4, a M agis- 
tious com- f ra ê acquits the accused under section 245 or section 247, and 
plaints. is of opinion that the complaint was frivolous or vexatious5, he 

may, in his discretion, by his order of acquittal, direct the 
• com plainant1 to pay to the accused, or to each of the accused

1 In cases of contempt of tlie law- this section cannot be given in war­
ful authority of a public servant the rant-cases : see i Bom. H. C. 181 ’• 
‘ complainant* must be deemed the 6 Mad. 316: 7 Suth. Cr. 11, 12. O 
public servant whose authority has course the power conferred by sec. 
been resisted, and without whose 250 is not confined to complaints of 
sanction the offender cannot be pro- offences under the Penal Code, 4 
secuted, and not the person injured N. W. P. 94. As ‘ complaint* means 
by the resistance, 2 Bom. 653. Of an allegation that some person has 
course where a judge acting judicially committed an ‘ otfenco * (sec. 4, cl. a, 
is ‘ complainant’ he is not subject to supra) no compensation can be given 
the penalty provided by sec. 250 ; I under this section for an act, such as 
Bom. 176. illegal seizure of cattle under colour of

2 It will be remembered that this the Cattle Trespass Act, 1871, which
chapter refers only to summons-cases, has not been made an ‘ offence * by 
6 Mad. 316. As to compounding that Act or otherwise, 9 Mad. 102. 
offences, see sec. 345 and 10 Cal. 551. 6 Where the complaint is well-

3 And the District Magistrate can- founded as regards the accused A and
not revive a charge which a Deputy frivolous as regards the accused B } 
Magistrate has allowed to be with- compensation may be directed to be 
drawn, 25 Suth. C’r. 64: 10 Cal. 551. paid t0# 5 Mad. 381. Where the

4 A  eaRe instituted by the police on complaintisbothfrivolousandfalseithe
a complaint to them is not ‘ instituted -award of compensation for its frivolity 
upon complaint* within tho meaning does not preclude the Magistrate from 
of this section, 6 A ll. 96 : 7 Mad. 563. sanctioning a prosecution for making
And as the chapter refers only to a false complaint, Mad. H. C. Pro., 12 
summons-cases, compensation under Nov.iS75, cited by Henderson, p. 338.
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-^ uiiore th e re  a re  m o re  th a n  one, su ch  co m p en satio n , n o t  e x ­

ce e d in g  f i f t y  r u p e e s *, as th e  M a g is t r a te  th in k s  f i t 2.

1  lie  su m  so a w a rd e d  s h a ll be re co v e ra b le  a s  i f  i t  w ere  a  fine 3 : Recovery 

p ro v id ed  t h a t , i f  i t  ca n n o t b e  re a lise d , th e  im p riso n m en t to  be sat'ion'1"'11" 
a w a rd e d  sh a ll b e  sim p le , a n d  fo r  s u ch  te rm , n o t  e x c e e d in g  

t h ir t y  d a y s , as th e  M a g is t r a te  d ire c ts  4.

A t  th e  t im e  o f  a w a r d in g  co m p en satio n  in  a n y  su b seq u en t 

c iv il  s u it  r e la t in g  to  th e  sam e m a tte r , th e  C o u r t  sh a ll ta k e  

in to  a c c o u n t a n y  su m  p a id  o r reco vered  as co m p en sa tio n  u n d e r 
th is  sectio n .

CHAPTER XXI.

01' THE TRIAL OF WARRANT-CASES BY MAGISTRATES.

2 5 1 . T h e  fo llo w in g  p ro ced u re  sh a ll b e  o b served  b y  M a g is -  Procedure
tra te s  in  th e  t r ia l  o f  w a rra n t-ca se s  s. in war­

rant-cases.

2 5 2 . W h e n  th e  a ccu sed  a p p e a r s 6 or is  b r o u g h t  b efo re  a  Evidence 

M a g is tr a te , su ch  M a g is t r a te  sh a ll p ro c e e d 7 to  h e ar th e  co m - for Prose' 

p la in a n t ( i f  a n y )  a n d  ta k e  a ll su ch  e v id e n c e 3 a s  m a y  b e  p ro d u ced
in  su p p o rt o f  th e  p ro s e c u tio n 9.

T h e  M a g is tr a te  sh a ll a sc e rta in , fro m  th e  c o m p la in a n t o r 

o th erw ise , th e  n am es o f  a n y  person s l ik e ly  to  b e  a cq u a in te d  

w ith  th e  fa c ts  o f  th e  ease a n d  to  b e  a b le  to  g iv e  ev id e n ce  fo r  

th e  p ro secu tio n , a n d  sh a ll su m m o n 10 to  g iv e  ev id e n ce  b e fo re  

h im s e lf  su ch  o f  th e m  as h e  th in k s  n ecessary .

2 5 3 . I f  upon takin g all the evidence referred to in section Discharge 
252, and m aking such examination (if-any) of the accused as of accused, 
the M agistrate thinks necessary, he finds that no case against

1 Where there are (e. g.) three ac- or imprisonment for more than six 
cused persons against each of whom months. Where the complainant 
the complaint is frivolous, the Magis- makoa against the same person two 
trate may award in the whole Rs. 150, charges, one a summons-case, tho 
i.e. Rs. 50 to each, 14 Suth. Cr. 75. other a warrant-case, the procedure 

There is no appeal from an order nmst bo under chap, xxi J JI Cal. 91. 
under this section. « Sec. 340.

3 >Secs. 386, 387, infra. 7 But see sec. 353, par. 3.
4 See form, Sched. V. No. 30. 8 Secs. 353- 357-
6 i. e. cases relating to offences 8 3 Cal. 3 9̂ - 2 Ml* 447- 

punishable with death, transportation, 10 See form, Sched. V. No. 31.
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the accused has been made out which if udrebutted would 
warrant his conviction, the Magistrate shall discharge him \  

Nothing- in this section shall be deemed to prevent a Magis­
trate from discharging the accused at any previous stage of 
the case if, for reasons to be recorded by such Magistrate, he 
considers the charge to be groundless 1 2.

Charge to 2 5 4 . If, when such evidence and examination have been taken 
whIrnof-d and made, the Magistrate is of opinion that there is ground for 
fence ap- presuming that the accused has committed an offence3 triable 
proved. under this chapter, which such Magistrate is competent to try, 

and which, in his opinion, could be adequately punished by 
him, he shall frame in writing a charge against the accused.

Plea. 2 5 5 . The charge shall then be read and explained to the
accused, and he shall be asked whether he is guilty or has 
any defence to make.

If the accused pleads guilty4, the Magistrate shall record 
the plea5, and may in his discretion convict him thereon.

Defence. 256 . If the accused refuses to plead or does not plead, 
or claims to be tried, ho shall be called upon to enter upon 

•his defence and to produce his evidence, and shall, at any 
time while he is making his defence6, be allowed to recall and 
cross-examine any witness for the prosecution present in the 
Court or its precincts 7.

If the accused puts in any written statement, the Magis­
trate shall file it with the record.

Process for 257 . If the accused applies8 to the Magistrate to issue any
production process for compelling the attendance of any witness (whether
of evidence ]ie ]ias or has not been previously examined in the case) for 
at instance , „ ,. . . .  '  ,
of accused, the purposes oi examination or cross-examination, or the

1 The discharge is not final like an pressly charged, 5 Bom. H. C., Cr. Oa. 
acquittal, 5 Sutli. Cr. 58. Where a 100.
subordinate Magistrate has improperly 4 Art admission which does not ad-
discharged a prisoner and no further nut all the elements of tho charge 
evidence is procurable, the District is not a plea of guilty to the charge, 
Magistrate should refer the proceed- see 7 Cal. 96 : 75 Suth.Gr. 23, col. 2. 
ings to the High Court, I Cal. 282 : 0 fThe plea, nob merely a narrative
10 Cal. 1027: 6 Mad. 25. As to of what occurred and of the statements 
reviving the proceedings where further made hr, the prisoner, 7 Cal. 96. 
evidence has been disclosed, see 2 c even after the case for the pro-

secation is closed.Lai. 405.
* 10 Cal. 67. See also sec. 257.
8 not necessarily the offence ex- " any time.

( t (  f ) | )  ' (CT
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production of any document or other tiring, the Magistrate 
shall issue such process unless lie considers that such applica­
tion should be refused on the ground that it is made for the 
purpose of vexation or delay, or" for defeating the ends of 
justice. Such ground shall be recorded by him in writing.

The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses incurred in 
attending for the purposes of the trial be deposited in Court.

2 5 8 . If  in any case under this chapter in which a charge Acquittal, 

has been framed the Magistrate finds the accused not guilty,
lie shall record an order of acquittal.

If  in any such ease the Magistrate finds the accused guilty, Conviction, 

he shall pass sentence upon him according to law h

2 5 9 . When the proceedings have been instituted upon Absence 

complaint and upon any day fixed for the hearing of the case ptaCi™‘nt. 
the complainant is absent and the offence may be lawfully 
compounded2, the Magistrate may, in his discretion, notwith­
standing anything hereinbefore contained, at any time before
the charge has been framed, discharge the accused3.

C H A P T E R XXII.
OF SUMMARY TRIALS.

2 6 0 . Notwithstanding anything contained in this Code, Power to

( i )  the District Magistrate, mLay”*
(a ) any Magistrate of the first class specially empowered

in this behalf by the Local Government*, and
(3) any Bench of Magistrates invested with the powers

1 He must pass some sentence, is about to close for the day, 7 Mad. 
however slight, 3 Suth. Cr. Let. 15, 213, 3ot’- Seosce. 253, pur. 2.
col. I. For a form of warrant of com- 1 A ll Assistant Commissioners in 
mitment on a sentence of imprison- Oudh, being Magistrates of the iirst 
ment or fine, see Sehed. V. No. 29. class, have been so empowered, Macph.

3 Sec. 34*, infra. Lists, 1884, P- 49*. ‘  Magin-
3 Except under this section and the trate not empowered m tins behalf tries 

last clause of sec. 253, the magistrate an oftender summarily, see sec. 530, cl. 
cannot, in a warrant case, discharge {</)■  That for tie. pui pose o giving 
the accused in consequence of the himself summary puisi c ion, 10 can- 
complainant’s absence, 10 Cal. 67. not split up an oi enee iuto its com- 
The magistrate need not, in order to ponent parts, or rejim one pa o a 
give the absent complainant an oppor- compl»'l|t am .icoipt ttno er> ei- - 4 
tunity ofappearing, wait till the Court Cal. Is am 11 ! ■ J



'.of a Magistrate of the first class and specially empowered
in this behalf by the Local Government1 may try in a summary 
way all or any of the following offences :—

(а ) Offences not punishable with death, transportation or 
imprisonment for a term exceeding six months;

(б ) Offences relating to weights and measures, under sec­
tions 264, 265 and 266 of the Indian Penal Code;

(c) Hurt, under section 323 of the same Code;
(d) Theft, under section 379, 380 or 381 of the same Code, 

where the value of the property stolen does not exceed fifty 
rupees;

(e) Eeceiving or retaining stolen property, under section 411 
of the same Code, where the value of such property does not 
exceed fifty rupees;

( / )  Assisting in the concealment or disposal of stolen pro­
perty, under section 414 of the same Code, where the value of 
such property does not exceed fifty rupees;

(?) Mischief, under section 427 of the same Code2;
(h) House-trespass, under section 448 of the same Code;
(1) Insult with intent to provoke a breach of the peace, 

under section 504, and criminal intimidation, under section 
506, of the same Code;

U )  Abetment of any of the foregoing offences ;
(k) An attempt to commit any of the foregoing offences, 

when such attempt is an offence :
Provided that no case in which a District Magistrate exer­

cises the special powers conferred by section 34 shall be tried 
in a summary way.

Tower to 2 6 1 . The Local Government may confer on anv Bench 
Bench of Magistrates invested with the powers of a Magistrate of 
Magis- the second or third class power to try summarily all or any 
veatedm of the following offences 3:—
I'ower'38 (a) Offences against the Indian Penal Code, sections 277,

278, 279, 285, 286, 289, 290, 292, 293, 294, 323, 334, 336,
3 4 G 352, 426 and 447;

1 That a Bench empowered under . 3 That a Bench empowered under 
section a6o can try only the offences section 261 can try only the offences 
named therein, aoe 31 Snth. Or. 12, named therein, see 21 Suth. Cr. 12 
col. 3 : 9 (Jal. 96. col. 2 : 9 Cal. 96.

3 10 Cal. 408.
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\ ) Offences against M unicipal A cts, and the conservancy- 

clauses of Police A cts, punishable only w ith  fine, or w ith  
imprisonment for a term not exceeding one month ;

(c) Abetm ent of any of the foregoing offences ;
(d) A n  attem pt to commit any of the foregoing offences, 

when such attem pt is an offence.

2 6 2 . In  trials under this chapter, the procedure prescribed Procedure

for summons-cases shall be followed in summons-cases, and mons'and

the procedure prescribed for warrant-cases shall be followed warrant-
. cases ap-

m  w a rra n t-ca se s , e x ce p t a s  n e re m a ite r  m e n tio n e d . plicable.

N o sentence of imprisonment for a term exceeding three Limit of 

months shall be passed in the case of any conviction under meat.  ̂
this chapter1.

2 6 3 . In  eases where no appeal lie s 2, the M agistrate or Record in 
Bench of M agistrates need not record the evidence of the 
witnesses or frame a formal ch arge; but he 3 or they shall enter there ia no 

in such form as the Local Government m ay direct the follow- appeal‘ 
in g  particulars :— •

(a) the serial number ;
(b) the date of the commission of the offence ;
(c) the date of the report or com plaint;
(cl) the name of the complainant (if any) ;
(e) the name, parentage and residence of the accused;
( / )  the offence complained of and the offence (if any) 

proved, and in cases com ing under clause (d), clause (e) or 
clause ( / )  of section 260 the value of the property in  respect 
of which the offence has been com m itted;

(y) the plea of the accused and his examination (if any) ■
(h) the finding, and, in the case of a conviction, a brief 

statement of the reasons therefor 4 ;
(?) the sentence or other final order; and
( j )  the date on which the proceedings terminated.

1 This clause (which wag added by * The magistrate must not depute 
the Select Committee) refers only to this duty to a clerk, nor can he affix his 
substantive sentences, not to caaea signature to t le recor 01 judgment
where Bimple imprisonment is ordered by a stamp. ai • 39 •

‘ . 1 .  . . c 4 He should so state the reasonsas a process fer enforcing payment of ^  Hlgh Court on revision may
fine, 6 A ll. 61. bolitary confinement £ a t  thcr.  wor8 Bul]iUnt
may be in,posed as part of the sen- '■ uf(>ro lllm to 0UI,p(irt tI,o
tence in summary trials, 6 All. 83. «  ioD 6 CJ . 579.

2 8ee secs. 414, 515, *



(((g)?) ’ (CT
\ V ^ y  l 6 0  THE CODE OP CRIMINAL PROCEDURE. >i
I N's\ ^ ? 4  .vtf&s'

Record in 2 6 4 . In every ease tried summarily by a M agistrate or 
casesal<lble ®enc^ in which an appeal lie s1, such Magistrate or Bench 

shall, before passing sentence, record a judgment embodying 
the substance of the evidence2 and also the particulars men­
tioned in section 263.

Such judgment shall be the only record in eases coming 
within this section.

Language 2 6 5 . Records made under section 263 and judgments re- 
andjudg- cor^ê  nnder section 264 shall be written b y  the presiding 
ment. officer, either in English or in the language of the Court, or,

if  the Court .to which such presiding officer is immediately 
subordinate so directs, in such officer’s mother-tongue.

Bench may The Local Government may authorise any Bench of Magis- 
riseTto°' trates empowered to try offences summarily to prepare the 
employ aforesaid record or judgment by means of an officer appointed 

in this behalf by the Court to which such Bench is im­
mediately subordinate, and the record or judgment so prepared 
shall be signed by each member of such Bench present taking 
part in the proceedings.

C H A P T E R  X X I I I .

OP TRIALS BEFORE HIGH COURTS AND COURTS OP SESSION.

A .— Preliminary.
2 6 6 . In  this chapter, except in sections 276 and3 307, the 

defined. expression ‘ H igh C ou rt’ means a H igh Court of Judicature 
established or to be established under the twenty-fourth and 
twenty-fifth of Victoria, chapter 104, and includes the Chief 
Court of the Punjab, and such other Courts as the Governor 
General in Council may, by notification in the Gazette of India, 
declare to be H igh Courts for the purposes of this chapter. 

fcreHigh 2 6 7 . A ll trials under this chapter before a H igh Court 
Court to be shall be by ju r y ;
5jy j u‘ >- and, notwithstanding anything herein contained, in all 

criminal cases transferred to a H igh Court under this Code or
1 See Bees. 407, 415. this reason; but if it cannot be dis-
3 not the substance of every eepa- posed of because of this defect, the 

rate deposition, 25 Suth, < r. 6, col. 2. ' ( ’ourt phould require the Magistrate 
If the direction in sec. 264 is not coin- to repair the defect, or order a re­
plied with, the Court of Session should trial, 1 A ll. 680. 
not ijuash the conviction merely for * Act X  of i88<$, aec. 8.



under the Letters Patent of an y H igh  Conrt established under 
the tw enty-fourth  and tw en ty-fifth  of V ictoria, chapter 104, 
the trial m ay, i f  the H ig h  Court so directs, be b y  jury.

2 6 8 . A ll  trials before a Court o f Session shall be either b y  Trials be- 
jury, or w ith  the aid of assessors1. fore Court

_ th e  Local Government m ay, by order in the official Local

G azette2, direct th at the trial of all offences, or of any par- 
ticular class of offences, before an y Court o f Session, shall be order trials 

by ju ry  in  an y D istrict, and m ay revoke or alter such order. Court of 
W hen t lie accused is charged at the same trial w ith several Session to 

offences of which some arc and some are not triable by ju ry , ^  
he shall be tried by ju ry  for such of those offences as are triable 
l)y  jury, and by the Court of Session, w ith  the aid of the jurors 
as assessors, for such of them as are not triable b y  ju r y 3 4 5 *.

2 7 0 . In  every trial before a Court o f Session, the prosccu- Conduct 
tion shall be conducted by a Public Prosecutor 4 of tr!al

before

Commencement o f  Proceedings.

2 7 1 i the C °Urt 1S ready to commence the trial, the Com-
accused shall appear or be brought before it, and the charo-e mencenient 
shall be read out in Court and explained to him and he shall °f tria'- 
be asked whether he is g u ilty  of the offence charged, or claims 
to be tried.

I f  the accused6 pleads g u ilty  7, the plea shall be recorded s, Plea of 
and he m ay be convicted thereon °. ’  guilty.

2 7 2 . I f  the accused refuses to, or does not, plead, or i f  he Refusal to 

claims to be tried, the Court shall proceed to choose jurors or 1jIe.n(1 or 
assessors as hereinafter directed and to try  the ease : tried! ° e

Provided that, subject to the right of objection hereinafter Trial bv 

mentioned, the same ju ry  m ay try , or the same assessors m ay same Jury
aid in the trial of, as many accused persons successively as the of several

Court t h in k s  f i t .  offenders
111 Bucces-

1 But Bee sec. 536. comprise all the elements of the charge
See the notifications mentioned is not such a plea, 7 Cal. 96 : 1 1 Cal. 

in the Appendix to the Code. 410.
3 Act X  of 1886, Bee. 9. 8 7 Cal. 96. Tile record should be
4 Sec. 4, cl. (m), supra. in the languagu in wljich the plea is

5 Cal. 826 : 9 Mad. 61. conveyed to the Court by the inter-
not his counsel or pleader, 15 preter, 5 Cal. 826.

Suth. Cr. 42. » Where there haB been a previous
An admission which does not conviction, see sec. 310, infra.
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Entry on 2 7 3 . In trials before the H igh Court, when it appears to 
"H eStain'  ^le H igh Court at any time before the commencement of the 
charge. trial of the person charged, that any charge or any portion 

thereof is clearly unsustainable, the Judge may make on the 
charge an entry to that effect.

Effect of Such entry shall have the effect of staying proceedings upon 
ently- the charge or portion of the charge, as the case may b e 1.

C.—-Choosing a Jury.
Number of 2 7 4 . In  trials before the H igh Court the jury shall consist 
Jury- of uine persons.

In  trials by jury  before the Court of Session, the jury  shall 
consist of such uneven number not being less than three, or 
more than nine, as the Local Government, by order applicable 
to any particular district or to any particular class of offences 
in that district, may direct2.

Jury for 2 7 5 . In  a trial by jury, before the Court of Session, of a 
persons not Person not being an European or an American, a majority of 
Europeans the jury  shall, if he so desires, consist of persons who are
or Ameri- .. ,  .
cana, neither Europeans nor Americans.
Juror3 2 7 6 . The jurors shall be chosen by lo t 3 from the persons 
by lo” summoned to act as such, in such manner as the H igh C ourt4

m ay from time to time by rule d irect:
Proviso. Provided that—
Existing f ir s t , p en d in g  th e  issue under th is  section o f  rules fo r  a n y

practice. £jourt, the practice now prevailing in sucli Court in respect to
the choosing of jurors shall be followed;

Persons secondly, in  case o f  a  d eficien cy o f persons sum m oned, th e
summoned num})er 0f  -jurors required may, with the leave of the Court,
not attend- J , , , r
iug. be chosen from such other persons as may be present5; and
Trials be- thirdly, in the Presidency-towns—
cisd jurors (a) if  the accused person is charged with having committed 

an offence punishable with death, or
(IS) if in any other case a Judge of the H igh Court so directs, 
the jurors shall be chosen from the special jury list herein­

after prescribed.
1 Bur it is not an ooquitta) for the 3 1 Bom. 463.

purpose of sec. 403; seo the explana- * See nee. 266, supra,
tiou to that auction. 6 td. the English practice of RWiird-

3 See the notifications mentioned ing a tales de circmustanlibux, 
in the Appendix to this Code.
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2 7 7 . As each juror is chosen, his name shall he called Names of

aloud, and, upon his appearance, the accused shall he asked i£ {̂ called, 
he objects to be tried by such juror.

Objection may then be taken to .such juror by the accused or Objection 

by the prosecutor, and the grounds of objection shall be stated : to ■|arors'
Provided that, in the High Court, objections without Objection 

grounds stated shall be allowed to the number of eight on grnundy 

behalf of the Crown and eight on behalf of the person or all stated, 
the persons charged.

2 7 8 . Any objection taken to a juror on any of the follow- Grounds of 

ing grounds, if made out to the satisfaction of the Court, shall 1
be allowed:—

(a) some presumed or actual partiality in the juror1;
(S) some personal ground, such as alienage, deficiency in the 

qualification required by any law or rule having the force of 
law for the time being in force, or being under the age of 
.twenty-one or above the ag-e of sixty years;

1 The following list of grounds of 7. I f  the crime charged be pun- 
challenge, taken from the New York ishable with death, the entertaining
Code of Criminal Procedure, § 377> of such conscientious opinions as would
with some slight omissions and verbal preclude his finding the accused guilty, 
changes, illustrates the presumed par- ‘ Actual partiality ’ is such a state of 
tiality her© mentioned 1 mind on the part of the juror, in re-

1. Consanguinity or affinity, within feronce to the case or to either party,
the ninth degree, to the person alleged as satisfies the Court, in the exercise
to be injured by the crime charged, of a sound discretion, that he cannot
or on whose complaint the prosecution try the issue impartially and without
was instituted, or to the accused. prejudice to the substantial rights of

2. Bearing to him the relation of the party challenging. But the pre­
guardian or ward, attorney or client,... vious expression or formation of an 
master or servant, landlord or tenant,... opinion or impression with reference
or being in his employment on wages. to the guilt or innocence of the ac-

3. Being a party adverse to the ac- cuscd, or a present opinion or impres-
cused in a civil suit, or having com- sion in reference thereto, is not a
plained against, or been accused by sufficient ground of challenge for
him, in a criminal prosecution. actual partiality, to any person other-

4 Having served on a coroner’s wise legally qualified, if I10 declare
jury which inquired into the death of on oath that ho believes that such
the person whose death is the subject opinion or impression \v ill not iu-
of the charge. fluonco bis verdict, aud that he can

5. Having served on a jury which render an impartial verdict aocord-
has tried another person for the crime ing to the evidence, and the Court is 
with which the accused is charged. satisfied that ho do ŝ not entertain

6. Having been one of a jury for- such a present opinion or impression
merly sworn to try the same charge and a s  w o u l d  influence his verdict. See
whose verdict was set aside, or which N. V . Or. Proo. Code, § 376.
was discharged without a verdict.
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(c) his having by habit or religious vows relinquished all 
care of worldly affairs ;

(d) his holding- any office in or under the C o u rt;
(e) his executing any duties of police or being entrusted 

with police-duties;
(_/) his having been convicted of any offence which, in the 

opinion of the Court, renders him unfit to serve on the ju r y ;
(;?) his inability to understand the language in which the 

evidence is given, or, when such evidence is .interpreted, the 
language in which it  is interpreted;

(h) any other circumstance which, in the opinion of the 
Court, renders him improper as a juror.

Decision of 2 7 9 . E very objection taken to a juror shall be decided by 
objection. Court, and such decision shall be recorded and be final.

Supply of I f  the- objection is allowed, the place of such juror shall be 
of supplied by any other juror attending in obedience to a

against summons and chosen in manner provided by section 376; or,
jection i f  there is no such other juror present, then by any other
allowed. pers0n present in the Court w'hose name is on the list of

jurors, or whom the Court considers a proper person to serve 
on the jury, provided that no objection to such juror or other 
person is taken under section 278 and allowed.

Foreman 2 8 0 . W hen the jurors have been chosen, they shall appoint 
one of their number to be foreman.

The foreman shall preside in the debates of the jury, deliver 
the verdict of the jury, and ask any information from the 
Court that is required by the jury or any of the jurors.

I f  a majority of the jury do not, within such time as the 
Judge thinks reasonable, agree in the appointment of a fore­
man, he shall be appointed by the Court.

Swearing 2 8 1 . W hen the foreman has been appointed, the jurors 
ot jurors. gpaq qe sworn under the Indian Oaths A ct, 18731.

Procedure 2 8 2 . If, in the course of a trial by jury, at any time before 
ceases to™1 Em return of the verdict, any juror, from any sufficient cause, 
attend, eto. is prevented from attending throughout the trial, or if any 

juror absents himself, and it is not practicable to enforce his
1 Act X  of 1873. The Bombay no* be sworn, 3 Bom. H. C„ Cr. Ca.

High Court had ruled that in trials 56> :;Ild Bee 8 Ben- 5CL per Jack- 
before Sessions Courts the jurors need son J .

• e<Wx
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attendance, or if  it  appears that any juror is unahle to under­
stand the language in which the evidence is given, or, when 
such evidence is interpreted, the language in w hich it  is inter­
preted1, a new juror shall be added, or the ju ry  shall be 
discharged and a new ju ry  chosen.

Tn each of such cases the trial shall commence anew.

2 8 3 . The Judge m ay also discharge the ju ry  whenever the Discharge

prisoner becomes incapable of remaining at the bar. of jury m

D .— Choosing Assessors. E e l s . 9
2 8 4 . W hen the trial is to be held w ith the aid of assessors, Assessors 

two or more shall be chosen, as the Judge thinks fit, from the tow
i  . _ °  * chosen,

persons summoned to act as such.

2 8 5 . I f , in the course of a trial with the aid'of assessors, Procedure 
at any time before the finding, any assessor is, from any when 
sufficient cause, prevented from attending throughout the trial, unable to 
or absents himself, and it is not practicable to enforce his attend' 
attendance, the trial shall proceed with the aid of the other 
assessor or assessors.

I f  a ll the assessors are prevented from attending, or absent 
themselves, the proceedings shall be stayed, and a new trial 
shall be held w ith the aid of fresh assessors.

F .—  T r ia l to close o f  Cases f o r  Prosecution and I ) f e n c e .

2 8 6 . W hen the jurors or assessors have been chosen, the Opening 

prosecutor shall open his case by reading from the Indian cae° for 
Penal Code or other law  the description of the offence charged, tion°CU 

and statin g shortly b y  w hat evidence he expects to prove the
g u ilt  of the accused.

The prosecutor shall then examine his witnesses 2. Examina-

2 8 7 . The examination of the accused duly recorded b y  or of Wlt'
before the com m itting M agistrate shall be tendered by the Examina- 
prosecutor and read as evidence3. tlon nc-
A cused be-

1 This p r o v i s i o n  a s  to l a n g u a g e  was his r e a s o n  to the Court and offer to forelVlagis-
i n B e r t e d  by the Select Committee. p u t  the w i t n e s s  i n  the box for c r o s s -  ^ r a t e .

3 It is not enough to put in the examination, 7 -Adi* 9° 4* Where there
depositions and allow the witnesses ha3 been a previous oonviction, seo
to be cross-examined upon them, 9 sec. 3IQ-
Mad. 83. When the public prosecu- 3 before the accused is called up
tor does not call a witness because he to enter on his defence. Tt must of
would not in his (the prosecutor’s) course be first proved that tho accused
opinion speak the truth or support was the person who was examined
his case, the prosecutor should explain and gave the deposition, n  C ah 580.
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X''2® * K“ oe. 2 8 8 . The evidence of a witness duly taken 1 in the presence
nary in- 1 of the accused before the committing Magistrate may, in the 
qmry. discretion of the presiding Judge 2, if  such witness is produced- 

and examined, he treated as evidence in the case 3.

Procedure 2 8 9 . W hen the examination of the witnesses for the prosecu-
8»rt®r p y. *
amination tion and the examination (if any) of the accused are concluded, 
oi wit- the accused shall be asked whether he means to adduce evidence.nesses for
prosecu- I f  lie says that he does not, the prosecutor may sum up his 

case; and if  the Court considers that there is no evidence that 
the accused committed the offence, it may then, in a case tried 
with the aid of assessors, record a finding, or, in a case tried 
hy a jury, direct the jury to return a verdict, of not guilty.

I f  the accused or any one of several accused says that he 
means to adduce evidence and the Court considers that there 
is no evidence that the accused committed the offence, the 
Court may then, in a case tried with the aid of assessors, 
record a finding, or, in a case tried by a jury, direct the jury 
to return a verdict, of not guilty.

I f  the accused or any one of several accused says that he 
means to adduce evidence, and the Court considers that there 
is evidence that he committed the offence, or if, on his saying 
that he does not mean to adduce evidence, the prosecutor 4 sums 
up his case and the Court considers that there is evidence that, 
the accused committed the offence, the Court shall call on the 
accused to enter on his defence.

Defence. 2 9 0 . The accused or his pleader may then open his case, 
stating the facts or law on which he intends to rely, and 
making such comments as he thinks necessary on the evidence 
for the prosecution. He may then examine his witnesses (if

1 As to tlie presumption that the is  Ben. App. 15. The Judge should
evidence was duly taken, see the put to the witnesses whom he pro-
Evidencc Act, sec. 80. poses to contradict by their former

a The exercise of this discretion by statements the whole or such por- 
a .Sessions Judge is of course open to tions of their depositions as ho in­
revision by the High Court on appeal, tends to rely upon in his decision, so
11 Bom. H. 0 . 283, per West J. as to afford them an opportunity of

3 9 Mad. 85. This section does explaining their meaning, or denying 
not enable a Court trying a cause to that they had made any such state- 
take a witness’s deposition bodily from menls, and so forth, 7 Ail 863-4, 
the Magistrate’s record, and to treat per Straight J . 
it as evidence before itself, 7 All. 863, * u  Bom. H. C. 102.
approving of Bhear J.’s remarks in
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any) and after their cross-examination and re-examination 

(if any) m ay sum up his case.

- 2 9 1 . The accused shall he allowed to examine an y witness Right of
not previously named b y  him, if  such witness is in  attendance; to°examLS
hut he shall not, except as provided in sections 211 and 231, nation and 

. . x x . .  . . summoning
be entitled of rig h t to have any witness summoned, other than 0f wjt_ 

the witnesses named in the list delivered to the M agistrate b y  nesses, 

wdiom he was committed for tr ia l1.
2 9 2 . I f  the accused, or any of the accused, has stated, Prosecu- 

when asked under section 289, th at he means to adduce 0f repiy. 
evidence, the prosecutor shall be entitled to reply2.

2 9 3 . W henever the Court thinks th at the ju ry  or assessors View by
should view  the place in which the offence charged is alleged 'u'“
to have been committed, or any other place in w hich any
other transaction m aterial to the trial is alleged to have 
occurred, the Court shall m ake an order to th at effect, and the 
ju ry  or assessors shall be conducted in a body, under the care 
of an officer of the Court, to such place, w hich shall be shown 
to them by a person appointed b y  the Court.

Such officer shall not, except w ith  the permission of the 
Court, suffer any other person to speak to, or hold any com­
munication w ith, any of the ju ry  or assessors, and, unless the 
Court otherwise directs, they shall, when the view  is finished, 
be immediately conducted back into Court.

2 9 4 . I f  a juror or assessor is personally acquainted w ith  any When juror 

relevant fact, it  is his duty to inform the Judge that such is the £ £ £ £  
case, whereupon ho m ay be sworn, examined, cross-examined amined. 

and re-examined in the same manner as any other witness.

2 9 5  I f  a trial is adjourned, the jury  or assessors shall Jury or as-

attend at the adjourned sitting, and at every subsequent attend at 

sitting, until the conclusion of the tr ia l3. sitting06**

2 9 6  The H igh  Court m ay, from time to time, make rules 1 Looking-up 
as to keeping the ju ry  together during a trial before such * “ 7-

'  The Judge however may, if he Bee. 2S9 that he meant to adduce evi-
dpure and ob further consideration did thinks fit, permit the summoning or deuce an

witnesses not so named, S AH. 60S. not do so, the Court AauM not from 
* In applying secs. 289 and 292 the this dreamstuce make a presumpt.on 

construction most favourable to tbe adverse to uin, ' ' _ '
, ™ , „  u  »  « .  ; £  ^

m i  0 .1.  .* 7t . r * r t I p « 5S.
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xgy, .wx x  Court lasting for more than one day, and, subject to such 
rules, the presiding Judge m ay order whether and in what 
manner the jurors shall be kept together under the charge of 
an officer of the Court, or whether they shall be allowed to 
return to their respective homes.

F .— Conclusion o f Trial in Cases tried ly -Jury.

Charge to 2 9 7 . In  cases tried by jury, when the case for the defence 
and the prosecutor’s reply (if any) are concluded, the Court 
shall proceed to charge the jury, summing up the evidence for 
the prosecution and defence1, and laying down the law by 
which the ju ry  are to be guided2.

1 The Judge should give a full and should he tell the jury that the pri­
detailed statement of the evidence on soner had previously been of bad 
both sides; he should point out the' character,i o Suth. Cr. 39. Norshould 
legal bearing of it, 3 Suth. Cr. 69; he suggest that the prisoner be re-
and what weight the jury ought to commended to mercy, 14 Suth. Cr. 46.
attach to the several parts. His Nor should he say that a witness is
omission to do so, if the accused is deservingofcreditwhentliereisno evi- 
thereby prejudiced, amounts to such dence on the subject, 10 Suth. Cr. 58. 
an error in law as would justify a 3 so far as to make thc-m under-
Cnurt of Appeal in setting aside the stand the law as bearing on the
verdict, 5 Bom. H. C., Cr. Ca. 85, facts, 8 Cal. 751, per Field J. For
94; and see 9 Suth. Cr. 51. He instance, where the prisoner is
should tell the jury what are the charged under sec. 304 of the Penal
principal points in the evidence, and Code, the J udge should point out the
how they bear for or against the pri- distinction between the two classes of
soner, 6 Suth. Cr. 72 : 25 Suth. Cr. 54. culpable homicide mentioned iu that
He may warn them not to disbelieve section, and direct them to find
a mass of otherwise consistent evi- specially under which, if either, the
dence because in minor and imma- prisoner was guilty, 6 Ben. Appx.
terial points the witnesses made dif- 86. So on the trial of prisoners for 
ferent statements, I Suth. Cr. 17. the offence of belonging to a gang of 
Of course, where there is no legal evi- persons associated for the purpose of 
dence for the prosecution, the judge habitually committing thefts (Penal
should direct the jury to acquit, 7 Code, sec. 401), 'the'’ Judge should
Suth. Cr. 39. If it be necessary to point ont clearly, 1. the necessity of 
refer to a previous conviction of the proof of association, and, 2. the need
accused, he should tell them to try of proving that that association was
the present case on its own merits, for the purpose of habitual theft, and
aDd warn them not to allow the pre- that habit is to be proved by an
vious conviction to influence their aggregate of acts, 6 Mad. H. G. 121.
minds, 6 Suth. Cr. 64, per Norman J. So where the evidence of an accom-
He should not give a positive opinion plice is uncorroborated, the Judge
as to the guilt or innocence of the should tell the jury that it is unsafe
prisoner, as Native juries are too apt and contrary both to prudence and
to follow it, without paying any atten- practice to convict on such evidence
tion to the facts of the case, 1 Suth. ‘ 6 Bom. H. C., Cr. Ca. 57: set too,
< r. 26, per Glover J. ; but see Sutb. 1 Mad. 394: 1 Bom. 475 : 21 Suth!
1864. Cr, s, per Jackson J. Nor Cr. 69; and, where the accomplice
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2 9 8 . I11 such cases, it  is the duty of the Ju dge—  of
‘ (a) to decide all questions of law  arising in the course of 
the trial, and especially all questions as to the relevancy of facts 
w hich it  is proposed to pi’ove, and the adm issibility of evi­
dence 1 or the propriety of questions asked b y  or on behalf of 
the p arties; and, in his discretion, to  prevent, the production 
of inadmissible evidence, whether it  is or is not objected to b y  

the p arties;
(1b) to decide upon the meaning and construction of all 

documents g iven  in evidence at the tria l 2 ;
(c) to decide upon all matters of fact which it m ay be 

necessary to prove in order to enable evidence of particular 

m atters to be g iv e n 3 ;
(d) to decide whether any question which arises is for him ­

self or for the ju ry , and upon this point his decision shall bind 

the jurors 4.
The Judge m ay, i f  he thinks proper, in the course of his 

summing up, express to the ju ry  his opinion upon any question 
of fact, or upon any question of mixed law and fact, relevant 

to the proceeding 5. Illustrations.

(a) It is proposed to prove a statement made by a person not 
being a witness in the case, on the ground that circumstances are 
proved which render evidence of such statement admissible.

speaks as to two or more persons a Mufassal Court as if it were the 
having been concerned in the same charge of a Judge in an English Court
offence, that his testimony should be of Assize, 12 Suth. Cr. 80, per Jack-
confirmed as to all the prisoners, not son J.
only as to the circumstances of the 1 As e. g. whether a communication
case, hut also as to the identity of the is privileged or not, 10 Suth. Cr. r4. 
prisoners, 3 Bom. II. C„ Cr. Ca. 57- 3 T ^ re  «■  no exception in case of a

But the Judge should not argue libel J ~  “
anil dispose of legal objections raised England, la> » §§ 4 » 4 / • 
d  ̂ , b 1 O C- 3 a* for instance, when the ques-
by the prisoner s counsel, 8 Suth Cr. £ ^  confession should he
8 8  col i. H e  should ‘ lay down the tton is w
law but not discuss it. See 8 Cal. excluded on account of some previous

threat or promise, Taylor, * 23.
739- more as to the duties of a

As to setting aside a verdict where aoHuth. ^  M arkbyJ.
the Judge has misdirected the jury Judg ,  ̂^  ^  jury ^  thcy are

see sees. 423,01. t<f), 3o7- e<l u 1 tT,eertain as to the section of the 
for the Appellate Court to consider is applicable to the case of
whether the tendency of the charge l« n »  ^  ^  j  ud u
has been upon the whole to give a cor- one 0 3 P a of fhe c ®de 
rect or an incorrect direction to the not■ *»̂  ^  uuder wh,lt.
mind of the jury. 1 would be wrong lea ™ * 4 offence fell) , Cftl. l6+. 
to criticise the direction of a J udge in section
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It is for tiie Judge, and not for the jury, to decide whether the 
existence of those circumstauces has been proved.

(b) I t  is proposed to give secondary evidence of a document the 
original of which is alleged to have been lost or destroyed.
, It is the duty of the Judge to decide whether the original has 
been lost or destroyed.

Duty of 2 9 9 . I t  is the duty of the jury—j ury» . * •) j
(a) to decide which view of the facts is true, and then to 

leruin the verdict which under such view ought, according to 
the direction of the Judge, to be returned;

(b) to determine the meaning of all technical terms (other 
than terms of law) and words used in an unusual sense which 
it  m ay be necessary to determine, whether such words occur 
in documents or n o t1 ;

(e) to decide all questions which according to law are to be 
deemed questions of fa c t2;

(cl) to decide whether general indefinite expressions do or 
do not apply to particular eases, unless such expressions refer 
to legal procedure, or unless their meaning is ascertained bv 
law;, in either of which eases it is the duty of the Judge to 
decide their meaning.

Illustrations.
(a) A is tried for the murder of B.
It is the duty of the Judge to explain to the jury the distinction 

between murder and culpable homicide, and to tell them under what 
views of the facts A ought to be convicted of murder, or of culpable 
homicide, or to be acquitted.

It is the duty of the jury to decide which view of the facts is true, 
and to return a verdict in accordance with the direction of the 
Judge, whether that direction is right or wrong, and whether they 
do or do not agree with it.3.

(b) The question is whether a person entertained a reasonable 
belief on a particular point,— whether work was done with reason­
able skill or due diligence.

Each of these is a question for the jury.

1 T»ylor> 6 4 5 - of a crime, it is probable
3 e. g. whether a provocation was (though the law nowhere says so-* that 

grave and sudden enough to prevent the jury, in deciding whether an 
the offence from amonnting to mur- offender had that intention should 
der (Penal Codo, sec.. 300), II Cal. take into account the fact that he was 
413. The jury decide whether the drunk when he did the act which, if 
accused has been previously convicted, coupled with that intention, woiild 
31 Sutb. Or. 40. constitute such crime. See Stephen’s

3 When the existence of a specific Digest, art. 29. 
intention is essential to the com-

• G0(^X



8 0 0 . In  cases tried b y  ju ry , after the Judge has finished Retire- 

his charge, the ju ry  m ay retire to consider their verdict. Judder
E xcept w ith  the leave of the Court, no person other than 

a juror shall speak to, or hold an y  communication w ith, any 
member of such jury.

3 0 1 . W hen the ju ry  have considered their verdict, the Delivery of 

foreman shall inform the Judge w hat is. their verdict, or w hat verdict-
is the verdict o f a m ajority.

3 0 2 . I f  the ju ry  are not unanimous, the Judge m ay require Procedure 

them to retire for further consideration. A fte r  such a period Jury 
as the Judge considers reasonable, the ju ry  m ay deliver their 
verdict, although they are not unanimous.

3 0 3 . Unless otherwise ordered b y  the Court, the ju ry  shall Verdict 

return a v e rd ict1 on all the charges on which the accused is
tried, and 1 he Judge m ay ask them such questions as are Question- 
necessary to ascertain w hat their verdict is 2. ing jury.

Such questions and the answers to them shall be recorded. Questions

3 0 4 . W hen by accident or m istake a wrong verdict is recorded”  
delivered, the ju ry  m ay, before or im mediately after it is re- AlneT'ding 
corded, amend the verdict, and it  shall stand as u ltim ately  verdlct- 
amended.

3 0 5 . W hen in a case tried before a H igh  Court the ju ry  Verdict 
are unanimous in their opinion, or when as m any as six are of
one opinion and the Judge agrees w ith  them, the Judge shall when to 
give judgm ent in accordance w ith  such opinion. prevail.

W hen in any such case the ju ry  are satisfied that they w ill 
not be unanimous, but six of them are of one opinion, the 
foreman shall so inform the Judge.

I f  the Judge disagrees w ith the m ajority, he shall at once Discharge 

discharge the ju r y . _ £  other
I f  there are not so m any as six who agree in opinion, the «wos.

Judge shall, after the lapse of such time as ho thinks reasonable, 

discharge the jury.

1 in any form they think fit, 8 Ben. majority and itj opinion, so tlmt lio 
SbJy 563. may have the opportunity of accepting

* 21 Suth. Cr. 1, and see 9 Cal. 53. or refusing that opinion as a verdict,
But he should not make minute in- according as it coincides with his own 
quiries to learn the nature of the opinion or not, 10 Cal. 144.
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~~ Verdict in 3 0 6 . W hen in a ease tried before the Court of Session the 
S°sSonf Judge does not think it necessary to express disagreement
when to with the verdict of the jurors or with a m ajority of the jurors,
prevail. ^  g|lajj g jve judgment according-ly.

I f  the accused is acquitted, the Judge shall record judgment 
of acquittal. I f  the accused is convicted, the Judge shall pass 
sentence on him according to law.

Procedure 3 0 7 . I f  in any such case the Sessions Judge disagrees with 
Sessions the verdict of the jurors, or of a m ajority of the jurors, on all
Judge dis- or any of the charges on which the accused has been tried, so
m tiv e r- completely that he considers it necessary for the ends of justice 
diet. to submit the case to the H igh Court1, he shall submit the 

case accordingly, recording the grounds of his opinion, and, 
when the verdict is one of acquittal, stating the offence which 
he considers to have been committed.

Whenever the Judge submits a case under this section, he 
shall not record judgment of acquittal or of conviction on any 
of the charges on which the accused has been tried, but he may 
either remand the accused to custody or admit him to hail.

In  .dealing w ith the case so submitted the H igh Court may 
exercise any of the powers which it may exercise on an appeal2; 
but it may acquit or convict the accused of any offence of 
which the jury  could have convicted him upon the charge 
framed and placed before i t ;  and, if it  convicts him, may pass 
such sentence as m ight have been passed by the Court of 
Session3.

G.— Re-trial of Accused after Discharge o f Jury.

Re-trial of 3 0 8 . Whenever the jury is discharged, the accused shall he 
"after^s- detained in custody or on bail (as the case may be), and shall 
charge of pc tried by another jury, unless the Judge considers that he
jury.

1 2 Bom. 526,527. spending clause of Act X  of 1872.
3 11 Ben. 19. It may, for example, Nevertheless, the High Court should 

send for additional evidence and deal not set aside the verdict of a jury 
•with the case generally; see chap. unless it be perverse and patently

wrong, or may have been induced by
3 This casts the functions both of an error of the Judge, ibid. See 9 

the Judge and the jury on the High . Dal. 53 ■ u  Cal. 85 : 10 Bom, 497.
Court, and thus differentiates its Tliat a trial is not ‘ concluded’ 
position very widely from that of the until judgment and sentence are 
superior Courts in England, 1 Bom. pasted, see 9 All. 424, and L. R., 9 
12, 13, per West J., on the corre- {i- B- 35°-
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should not be re-tried, in which case the Judge shall make an 
entry to that effect on the charge, and such entry shall operate 
as an acquittal.

H .— C onclusion o f  T r ia l in  Cases tried  w ith Assessors.

3 0 9 . When, in a case tried with the aid of assessors, Delivery- 

the case for the defence and the prosecutor’s reply (if any) °fn°p̂ - 
are concluded, the Court may sum up the evidence for the assessors, 

prosecution and defencex, and shall then require each2 of
the assessors to state his opinion orally, and shall accord such 
opinion3.

The Judge shall then 4 give judgment; hut in doing’ so shall Judgment, 

not be bound to conform to the opinions of the assessors.
If the accused is convicted, the Judge shall pass sentence 

on him according to law.

— Procedure in Case o f  previous Conviction.

3 1 0 . In the case of a trial by ju ry  or w ith the aid of asses- Procedure 
sors, where the accused is charged w ith  an offence committed in of
a lter a previous conviction lor an y offence, the procedure laid convic­

tion.
1̂ 7 Ben. 63. The object of this pro- difference between culpable homicide 

vision is to enable the Sessions Judge and murder, 3 Suth. Cr. 18. So 
in long or intricate cases to place the where the prisoner pleads not guilty, 
evidence in an intelligible form so as and the Public Prosecutor does not
to assist the assessors in arriving at a offer evidence in support of the
reasonable conclusion, 9 Cal. 876. Al- charge, the Judge ought to instruct
though there was and i3 no provision the assessors that they are bound
requiring the Judge to charge the to find the prisoner not guilty, 4
assessors or lay down the law, the High Mad. H. C., Rulings, xxxix. And ho
Court of Madras (4 Mad. H. C., Ru- should call their attention to gross
lings, vii) thought that, in cases turn- discrepancies and impossible min­
ing on the evidence of an accomplice, statements made by witnesses, if  the
the Judge should inform the assessors, assessors failed to notice them, 5
first, that there is no rule of law pro- Suth. Cr. 7°> 71? x* 
hibiting the conviction of an offender 3 The Court should not receive the 
upon the uncorroborated evidence of opinion of all the assessors combined, 
an accomplice ; secondly, that, as a as delivered through one of them, 
general rule, it is'considered unsafe 8 He must record the grounds of 
to convict upon such evidence; and, each assessor’s opinions, 3 Suth.Cr. 6,
thirdly, to point at any circumstances whether the prisoner acquitted or
in tiie particular case which, in the convicted, ‘'ecus 7 Pom. 11. C C r .
opinion of the Judge, afford a suffi- Ca. (1870).
cient reason for relying upon the 4 Not necessarily at onoo; see sec. 
evidence in that case. So in capital 366, infra,
cases, the Judge should explain the



down in sections 271, 286, 305, 306 and 309 shall be modified 
as follows:—

(a) The part of the charge stating the previous conviction 
shall not be read out in Court, nor shall the accused be asked 
whether he has been previously convicted as alleged in the 
charge, unless and until he has either pleaded guilty to, or 
been convicted of, the subsequent offence.

(1) If he pleads guilty to, or is convicted of, the subsequent 
offence, he shall then be asked whether he has been previously 
convicted as alleged in the charge.

(c) If he answers that he has been so previously convicted 
the Judge may proceed to pass sentence on him accordingly; 
but, if he denies that he has been so previously convicted, or 
refuses to, or does not, answer such question, the jury or the 
Court and the assessors (as the case may be) shall then inquire 
concerning such previous conviction, and in such case (where 
the trial is by jury) it shall not be necessary to swear the 
jurors again1.

J.— List of Jurors fo r  High Court, and summoning Jurors 
fo r  that Court.

Jurors’ 311 . In each Presidency-town, the jurors’’ book for the 
year current when this Code comes into force shall be taken 
as containing a correct list of persons liable to serve as jurors 
under this chapter.

Exemption Those persons whose names are entered in the jurors’ book 
jurors?1̂  as being1 liable to serve on special juries only shall be deemed 

to be persons privileged and liable to serve only as special 
jurors under this chapter during the year for which the said 
list has been prepared.

Number of 3 1 2 . The names of not more than four2 hundred persons 
jurora! shall at any one time be entered in the special jurors’ list.

lists  of 3 1 3 . The Clerk of the Crown shall, before the first day of 
ami'epe- April in each year, and subject to such rules as the H igh 
cial jurors. Court from time to time prescribes 3, prepare—

1 C f.6 & 7 Will. IV, c. i n  (Arch- * -Vet V  of 1887, sec. 2.
hold, p. 1030), hy which this eeetiou 3 See Fori St. George Gazette, Sup-
was suggested. plement, 25th April, 1876.

( f ( 8 )% ( ct
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(а ) a list of all persons liable to serve as common jurors ; and
( б ) a list of persons liable to serve as special jurors only.

Regard shall be had, in the preparation of the latter list, to 
the property, character and education of the persons whose 
names are entered therein.

No person shall be entitled to have his name entered in the 
special jurors' list merely because he may have been entered in 
the special jurors' list for a previous year.

The Governor General in Council in the case of the High 
Court at Calcutta, and, in the case of other High Courts, the 
Local Government, may exempt any salaried officer of Govern­
ment from serving as a juror.

The Clerk of the Crown shall, subject to such rules as Discretion 

aforesaid, have full discretion to prepare the said lists as seems preparing 
to him to be proper, and there shall be no appeal from, o rliat0- 
review of, his decision.

3 1 4 . Preliminary lists of persons liable to serve as common Publica- 
jurors and as special jurors, respectively, signed by the Clerk of °̂ re 
the Crown, shall be published once in the local official Gazette limi’nary 

before the fifteenth day of April next after their preparation. * ^ drc'
Revised lists of persons liable to serve as common jurors 

and special jurors, respectively, signed as aforesaid, shall be 
published once in the local official Gazette before the first day 
of May next after their preparation.

Copies of the said lists shall be affixed to some conspicuous 
part of the Court-house.

3 1 5 . Out of the persons named in the revised lists aforesaid, Number 
there shall be summoned for each sessions in each 1 residency- be sum- 

town at least twenty-seven of those who are liable to serve « £ *  »  
on special juries, and fifty-four of those who arc liable to serve tlency- 

on eommon juries.
No person shall be so summoned more than once in six 

months unless the number cannot be made up without him.
If, during the continuance of any sessions, it appears that Sappie- 

the number of persons so summoned i» not sufficient, sm h summô  
number as may be necessary of other persons liable to sene as 
aforesaid shall be summoned for such sessions.

A *
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Hfimmon- 8 1 6 . Whenever a H igh Court has given notice of its in- 
out?ide°the tention to hold sittings at any place outside the Presidency- 
denoy- towns for the exercise of its original criminal jurisdiction, the
towns. Court of Session at such place shall, subject to any direction

which m ay be given by the H igh Court, summon a sufficient 
number of jurors from its own list, in the manner hereinafter 
prescribed for summoning jurors to the Court of Session.

jurors*7 3 1 7 . In  addition to the persons so summoned as jurors, 
the said Court of Session shall, if it thinks needful, after 
communication, with the Commanding Officer, cause to be sum­
moned such number of Commissioned and Non-commissioned 
officers in Her M ajesty's Arm y resident within ten miles of 
its place of sitting, as the Court considers to be necessary to 
make up the juries required for the trial of persons charged 
with offences before the H igh Court as aforesaid.

A ll officers so summoned shall be liable to serve on such 
juries notwithstanding anything contained in this Code; but 
no such officer shall be summoned whom his Commanding 
Officer desires to have excused on the ground of urgent 

•military duty, or for any other special military reason.

Failure of 3 1 8 . A n y  person summoned under section ai section c i 6 jurors to J £>
attend. or section 3 1 7, who without lawful excuse fails to attend as

required by the summons, or who, having attended, departs 
without having obtained the permission of the Judge, or fails 
to attend after an adjournment of the Court after being 
ordered to attend, shall be deemed guilty of a contempt and 
be liable by order of the Judge to such fine as he thinks fit; 
and, in default of payment of such fine, to imprisonment in 
the civil jail until the fine is paid.

K .— List of Jurors and Assessors fo r  Court of Session, and 
summoning Jurors and Assessors for that Court.

Liability to 319. A ll male persons between the ages of twenty-one and 
jurore*or s*xty  shall, except or next hereinafter mentioned, be liable to 
asBessore. serve as jurors or assessors at any trial held within the District 

in which they reside.

Exemp- 3 2 0 . The following persons are exempt from liability totiona. 1 Jserve as jurors or assessors, nam ely: —



(a) officers in civil employ superior in  rank to a D istrict 
Magistrate;

(Jj) J  u dges;
(c) Commissioners and Collectors o£ Revenue or Custom s;
(d) Persons engaged in the preventive service in the Cus­

toms Departm ent ;
(«) Persons engaged in the collection o£ the revenue whom 

the Collector thinks fit to exem pt on the ground of official 
d uty ;

( / )  Persons actually officiating as priests or ministers of 
their respective religions •

iff) Persons in H er M ajesty 's A rm y, except when, b y  any 
law  in force for the tim e being, they are specially made liable 
to serve as jurors or assessors;

(//) Surgeons and others who openly and constantly practise 
the medical profession ■

(*) A rso n s employed in the Post-office and Telegraph D e­
partments ;

( j )  Persons exempted from personal appearance in Court 
under the provisions of the Code of C ivil Procedure, sections 
640 and 64T.

(fy Other persons exempted by the Local Government from 
liability to serve as jurors or assessors1.

3 2 1 . The Sessions Judge, and the Collector of the D istrict List of 
or such other officer as the Local Government appoints in this Jlu'ors ani1 
b eh alf2, shall prepare and make out in alphabetical order a  list a3' c,iJ1' 

of persons liable to serve as jurors or assessors and qualified
in the judgm ent of the Sessions Judge and Collector or other 
officer as aforesaid to serve as such, and not likely  to be suc­
cessfully objected to under section 278, clauses (£) to (/<), both 

inclusive.
The list shall contain the name, place of abode and quality 

or business of every such person; and i f  the person is an 
European or an Am erican, the list shall mention the race to 

which he belongs.

3 2 2 . Copies of such list shall be stuck u p  in the office p ubli- 
of the Collector or other officer as aforesaid, and in  the Court- uf

‘ See notifications in Macpherson’s I/ilts, 1S84, pp. 126, 127, 551.
2 Ibid. p. 552.

VOL. .II. ~ a
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~ "•" houses o£ the District M agistrate and of the District Court,
and in some conspicuous place in the town or towns in or near 
which the persons named in the list reside.

Objections 8 2 3 . To every such copy shall be subjoined a notice stating 
that objections to the list w ill be heard and determined by the 
Sessions Judge and Collector or other officer as aforesaid, at 
the Sessions Court-house, and at a time to be mentioned in 
the notice.

Revision of 3 2 4 . For the hearing of such objections, the Sessions Judge
list> shall sit with the Collector or other officer as aforesaid, and

shall, at the time and place mentioned in the notice, revise the 
list and hear the objections (if any) of persons interested in the 
amendment thereof, and shall strike out the name of any 
person not suitable in their judgment to serve as a juror or as 
an assessor, or who may establish his right to any exemption 
from service given by section 320, and insert the name of any 
person omitted from the list whom they deem qualified for 
such service.

In  the event of a difference of opinion between the Sessions 
Judge and the Collector or other officer as aforesaid, the name 
of the proposed juror or assessor shall be omitted from the list.

A  copy of the revised list shall be signed by the Sessions 
Judge and Collector or other officer as aforesaid and sent to 
the Court of Session.

A n y order of the Sessions Judge and Collector or other 
officer as aforesaid in preparing and revising the list shall be 
final.

A ny exemption not claimed under this section shall be 
deemed to be waived until the list is next revised.

Annual 3 2 5 . The list so prepared and revised shall be again revised
revision ofji3t once in every year.

The list so revised shall be deemed a new list, and. shall be 
subject to all the rules hereinbefore contained as to the list 
originally prepared.

District 3 2 6 . The Sessions Judge shall ordinarily, three days at
to° îmmon leas£ before the day which he may from time to time fix for
jurors and holding the sessions, send a letter to the District Magis-
Mfleasors.
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1 requesting him to summon as m any persons named in 
the said revised list as seem to the Sessions Judge to he 
needed for trials b y  ju ry  and trials w ith  the aid of assessors at 
the said sessions, the number to be summoned not being less 
than double the number required for any such trial.

The names of the persons to be summoned shall be drawn 
by lot in open Court, excluding those on the revised list who 
have served w ithin six months, unless the number cannot be 
made up w ithout th e m ; and the names so drawn shall be 
specified in the said letter.

3 2 7 . The Court of Session m ay direct jurors or assessors Power to 
to be summoned a t other periods than the period specified in anther*set 
section 3 2 6 , when the number of trials before the Coiu’t  renders of jurors or 

the attendance of one set of jurors or assessors for a whole 
session oppressive, or whenever for other reasons such direction
is found to be necessary.

3 2 8 . E very  sum m ons2 to a juror or assessor shall be in Form and
w riting, and shall require his attendance as a juror or °f
assessor, as the case m ay be, at a tim e and place to be therein 
specified.

3 2 9 . W here any person summoned to serve as a juror or when Go- 
assessor is in the service of Government or of a R ailw ay  Com- verP“ fnl

. J or Kiulway
pany, the Court to serve in wlucli he is so summoned m ay Bervant 
excuse his attendance if  it appears, on the representation of ™^dbc ei' 
the head of the office in which he is employed, th at he cannot 
serve as a juror or assessor, as the case m ay be, w ithout in­

convenience to the public.

3 3 0 . The Court o f Session may, for reasonable cause, Excusing
excuse any juror or assessor from attendance a t any particular 
session. assessor.

3 3 1 . A t  each session, the said Court shall cause to be made Li* of
a list of the names of those who have attended as jurors a n d ^ ^ f  

assessors at such sessions.
Such list shall be kept with the list of the jurors and

assessors as revised under section 3®4 -
A  reference shall be made in the inaigin 0 t it uk ie\i&ed 1

1 See form of precept, Sched.V. No. 3»- ’  See fo™ ' Scl‘ed'  ̂ ' N °' 33‘
* N 2

/ s s &  ' G° fe X



' go5x

list to each of the names which are mentioned in the list 
prepared under this section.

Penalty for 8 3 2 . A n y  person summoned to attend as a juror or as an 
tendance of assessor who, without lawful excuse, fails to attend as required 
juror or as- by the summons, or who, having attended, departs without 

having obtained the permission of the Court or fails to attend 
after an adjournment of the Court after being ordered to 
attend, shall be liable, by order1 of the Court of Session, to a 
fine not exceeding one hundred rupees.

Such fine shall he levied by the District M agistrate by 
attachment and sale of any moveable property belonging to 
such juror or assessor within the local limits of the jurisdiction 
of the Court m aking the order!

In  default of recovery of the fine by such attachment and 
sale, such juror or assessor may by order of the Court of 
Session be imprisoned in the civil jail for the term of fifteen 
days, unless such fine is paid before the end of the said term.

L .— Special Provisions fo r  High Courts.

Power of 3 3 3 . A t  any stage of any trial before a H igh Court under
Advocate- ^ • Code before the return of the verdict, the Advoeate 
General to _ ■ ’  ,
stay prose- General may, if he thinks fit, inform the Court on behalf of
cution. j j er j j aj esty  that he will not further prosecute the defendant 

upon the charge; and thereupon all proceedings on such 
charge against the defendant shall be stayed, and he shall be 
discharged of and from the same. B ut such discharge shall 
not amount to an acquittal unless the presiding Judge other­
wise directs.

Time of 3 3 4 . For the exercise of its original criminal jurisdiction, 
holding sit- every  jjjg h  Court shall hold sittings on such days and at 

such convenient intervals as the Chief Justice of such Court 
from time to time appoints.

Place of 3 3 5 . The H igh Court shall hold its sittings at the place at 
holding .it- ifc now ho]t]s them, or at such other place (if any) as

the Governor General in Council in ihe case of the H igh 
Court at Fort W illiam , or the Local Government in the case 
of the other H igh Courts, may direct.

1 There is no appeal from this order, sec. 404. infra. Put see 8 Bath. Cr. 83.
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^  But it may, from time to time, in the case of the High 
Court at Fort William with the consent of the Governor 
General in Council, and in all other cases with the consent of 
the Local Government, hold sittings at such other places 
within the local limits of its appellate jurisdiction as the 
High Court appoints.

Such officer as the Chief Justice directs shall give notice Notice of 

beforehand in the local official Gazette of all sittings intended BittingB' 
to be held for the exercise of the original criminal jurisdiction 
of the High Court.

3 3 6 . The High Court may direct that all European British Place of 
subjects and persons liable to be tried by it under section 214 *rial of 
who have been committed for trial by it within certain British'11 
specified districts or during certain specified periods of the subjects-
year, shall be tried at the ordinary place of sitting of the 
Court,

namedilGCt ^  ^  ^  be tried at a Particular place

CHAPTER XXIV.
GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS.

3 3 7 . In the case of any offence triable exclusively by the Tender of 
Court of Session or High Court, the District Magistrate, a P r o n t o  

Presidency Magistrate, any Magistrate of the first class “ C°mpIice' 
inquiring into the offence, or, with the sanction of the District 
Magistrate, any other Magistrate*, may, with the view of 
obtaining the evidence of any person 2 supposed to have been 
directly or indirectly concerned in, or privy to, the offence
under inquiry, tender a pardon to such person on condition of 
his making a full and true disclosure of the whole of the 
circumstances within his knowledge relative to such offence, 
and to every other person concerned, whether as principal or 
abettor in the commission thereof3.

1 See gee. 529 (g), infra. 3 As to the Magistrate’s duty to ex-
A  pardon may be tendered under plain the condition, see 4 Ben. Appx. 

this section to a prisoner who has 51: ij  Suth. Cr. So, S. C. AVhere the 
pleaded guilty; but not it geems to approver retractod hig statement, gee 
one who has pleaded guilty and been 5 N. W. P. ai? ; 10 Bom. 190. 
convicted on his plea, 7 AH. 160.
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E very person accepting a tender under this section shall he • 
examined as a witness in the case.

Such person, if  not on bail, shall be detained in custody 
until the termination of the trial by the Court of Session or 
H igh Court, as the case may be.

E very M agistrate, other than a Presidency Magistrate, 
who tenders a pardon under this section, shall record his 
reasons for so doing \ and when any M agistrate has made 
such tender and examined the person to whom it has been 
made, he shall not try  the case himself, although the offence 
which the accused appears to have committed may be triable 
by such M agistrate.

Pov.,r 3 3 8 . A t  any time after commitment, but before judg-
to direct incut is passed, the Court to which the commitment is 
j“ aon.°f made may, with the view of obtaining on the trial the 

evidence of any person supposed to have been directly or 
indirectly concerned in, or privy to, any such offence1, 
tender, or order the committing M agistrate or the District 
M agistrate to tender, a pardon on the same condition to such 

person.

c.mmit- 3 3 9 . W here a pardon has been tendered under section 337 
ment of or section 338, and any person who has accepted such tender 
whom* par- has, either b y  w ilfu lly  concealing anything essential or by 
don ha^ giving, false evidence, not complied with the condition on which 
deredtCn the tender was made, he m ay be tried for the offence in respect 

of which the pardon was so tendered, or for any other offence 
of which he appears to have been guilty in connection with 

the same m atter2.
The statement made by a person who has accepted a 

tender of pardon may be given in evidence against him when 
the pardon has been withdrawn under this section.

No prosecution for the offence of giving false evidence in

- These words merely exclude the * triable exclusively by the Court of 
case of a man who has actually been Sewon or Higk Court : see sec. 337
convicted of the offence, not the case and 10 Cal. 930.
of a man who, though admitted to be ‘ 1 !>• Pardon *  withdrawn 
a party to the offence, is unconvicted, at any tunc, 8 C al. 560,
7 All. 163. But the offence must be

({(£•)*) VfiT
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respect of such statement shall he entertained without the 
sanction of the Hig’h Court1.

3 4 0 . Every person accused before any Criminal Court may Right of
of right be defended by a pleader2. accused to

J 1 be de-

3 4 1 . If  the accused, though not insane 3, cannot be made
to understand the proceedings4, the Court may proceed with where ac- 

the inquiry or trial; and, in the case of a Court other than a nTund^3 
High Court, if such inquiry results in a commitment, or if stan? Pr°- 

such trial results in a conviction, the proceedings shall be for- oeedinss' 
warded to the High Court with a report of the circumstances5
of the case, and the High Court shall pass thereon such order 
as it thinks fit.

3 4 2 . 1’ or the purpose of enabling the accused to explain Power to 
any circumstances appearing in the evidence against him 8, csamine 
the Court may, at any stage of any inquiry or trial7, without cuLdT 
previously warning the accused, put such questions to him as
the Court considers necessary, and shall, for the purpose afore­
said, question him generally on the case after the witnesses 
for the prosecution have been examined, and before he is 
called on for his defence.

The accused shall not render himself liable to punishment 
by refusing to answer such questions, or by giving false 
answers to them; but the Court and the jury (if any) may 
draw such inference from such refusal or answers as it thinks 
just.

The answers given by the accused may be taken into

1 As to the admissibility of a depo- 6 and only for this purpose, 1 
sition by a person to whom a pardon Mad. H. C. 199: 6 0 *1. 2-9. i ’h0
has been tendered which is subse- Court must not cross-examine the
quently revoked, see II Cal. <jSo. accused, 6 Cal. 102 : 10 Cal. 143. ,see

a Sec. 4, cl. (»), supra. This sec- supra, p. 20. But see 5 All. 253. The
tion does not apply when the Court Court should not put questions to the
is exercising its powers of revision; prisoner during his trial with a view 
see sec. 440, infra. to supplement the evidence for the

3 When he is insane see chap. prosecution, 3 Bom. H. C.,Cr. Ca. 51. 
xxxiv, infra. As to examining one of two accused

1 As, for instance, when he is deaf persons in the absence of his fellow- 
and dumb; see 22 Suth. Cr. 35, 72. prisoner, see A Bom. 124: 7 Cal. 65.

5 Before reporting the circumstances 7 after c vidence is reeordod against
the Court must finish the inquiry or him, 9 Mud. 224
trial.
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VJj consideration in such inquiry or trial, and put in evidence for 
or against him in any other inquiry into, or trial for, any 
other offence which such answers may tend to show he has 
committed.

No oath shall be administered to the accused.

No infla- 3 4 3 . Except as. provided in sections 337 and 338, no 
used to 'in- influence, by means of any promise or threat or otherwise, 
duce dis- shall be used to an accused person to induce him to disclose or 
closures. wphliold any matter within his knowledge1.

Power to 3 4 4 . If, from the absence of a witness2 * or any other 
or'adjom'n reasonable cause ?, it becomes necessary or advisable to post- 
proceed- pone the commencement of, or adjourn, any inquiry or trial, 
,ng8' the Court may, by order in writing, stating the reasons there­

for4, from time to time postpone of adjourn the same on such 
terms as it thinks fit, for such time as it considers reasonable, 
and may by a warrant remand the accused if in custody 5 :

Remand. Provided that no Magistrate shall remand an accused 
person to custody under this section for a term exceeding 
fifteen days at a time.

Every order made under this section by a Court other than 
a'H igh Court shall be in writing signed by the presiding 
Judge or Magistrate.

Reasonable E xplanation .—If sufficient evidence has been obtained to
remand1 raise a suspicion that the accused may have committed an 

offence, and it appears likely that further evidence may be 
obtained by a remand, this is a reasonable cause for a remand.

Compound- 3 4 5 . The offences punishable under the sections of the 
fences Indian Penal Code described in the first two columns of the 

Table next following may be compounded by the persons 
mentioned in the third column, of that Table : —

1 And B e e  the Evidence Act, secs. see 9 Een. 354, 362, per Couch C.J,
24-29. 4 6 Mad* 63-

2 16 Suth. Cr. 21. 6 6 Mad. 69. As to releasing him
n That tlie Court is not at liberty on bail, see infra, sec. 496.

arbitrarily to postpone or adjourn,
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—_______________ • ____________ _____

Sections o f Person by whom
r\n> Indian Penal „  J ,
°-0W  Codeappli- offence may be

cable compounded.

Uttering words, etc., with deliber- 298 The person whose reli-
ate intent to wound the reli- gious feelings are in-
gious feelings of any person. tended to he wounded.

Causing hurt ................................ 323, 334 The person to whom the
hurt is caused.

Wrongfully restraining or con- 341, 342 The person restrained or
fining any person. confined.

Assault or use of criminal force ... 352, 355, 35S The person assaulted or
to whom criminal force 
is used.

Unlawful compulsory labour ... 374 The person compelled to
labour.

Mischief, when the only loss or 426, 427 The person to whom the
damage caused is loss or damage loss or damage is
to a private person. caused.

Criminal trespass ... ... ... 447 ) The person in possession
House-trespass ... ... . ,g  ) ^ 'e P r 0 P e r t y  tres-

”  passed upon.
Criminal breach of contract of 490, 491, 492 The person with whom 

service. the offender has con­
tracted.

A d u lt e r y ....................................  497

Enticing or taking away or de- 1 U UJ husband of the wo-
taining with a criminal intent | man *.
a married woman ... ... 498 '

Defamation..................................... 500 \

Printing or engraving matter
knowing it to be defamatory ... 501

c , - . , , , , >- The person defamed.Sale of printed or engraved sub­
stance containing defamatory 
matter, knowing it to contain 
such matter ... ... ... $02'

Insult intended to provoke a 504 The person insulted,
breach of the peace.

Criminal intimidation, except 506 The person intimidated,
when the offence is punishable 
with imprisonment for seven
years.

The offence of voluntarily causing hurt, voluntarily causing 
grievous hurt *, causing hurt by an act which endangers life, 
or causing grievous h in t by an act which enilaugers life,

1 5 Bom. H. C., Cr. Ca. 27. pounding this offence, see I Bom.
2 For the previous law a* to com- 147*
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punishable under section 324, section 333, section 337, or 
section 338 of the Indian Penal Code, may, with the permission 
of the Court3 before which any prosecution for such offence is 
pending, be compounded by the person to whom the hurt has 
been caused.

When any offence is compoundable under this section, the . 
abetment of such offence or an attempt to commit such offence 
(when such attempt is itself an offence) may be compounded 
in like manner.

When the person who would otherwise be competent to 
compound an offence under this section is a minor, an idiot 
or a lunatic, any person competent to contract on his behalf 
may compound such offence.

The composition of an offence under this section shall have 
the effect of an acquittal of the accused.

No offence not mentioned in this section shall be coni- 
• pounded 1.

4

Procedure 3 4 6 . If, in the course of an inquiry or a trial before a 
cfaf Mali's- Magistrate in any district outside the Presidency-towns, the 
irate in evidence appears to him to warrant a presumption that the 
hecannot case is one which should be tried or committed for trial- by 
dispose of. g0me 0ther Magistrate in such district, he shall stay proceedings 

and submit the case, with a brief report explaining its nature, 
to any Magistrate to whom he is subordinate, or to such other 
Magistrate, having jurisdiction 2, as the District Magistrate 
directs.
- The Magistrate to whom the case is submitted may, if so 
empowered, either try the case himself3, or refer it to any 
Magistrate subordinate to him having jurisdiction, or commit 
the accused for trial.

Procedure 3 4 7 . If in any inquiry before a Magistrate, or in any 
whi n after t lqaj before a Magistrate before signing judgment, it appears 
ment of to him at any stage of the proceedings that the ease is one
IrTrill Which ought to he tried by the Court of Session or High

1 This will prevent the suppression 2 4 Mad. 327. 
of prosecutions for the offences speci- - ê should hear all the evidence
fied in this paragraph when the pub- itt the case before deciding it, just as if 
lie is deeply interested in the punish- proceedings had been taken by the 
ment of the offender. submitting Magistrate, 14&uth. Cr. 3-
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Court, and if lie is empowered to commit for trial, lie shall Magistrate 
stop further proceedings and commit the accused under the ^ u k f b e  

provisions hereinbefore contained. committed.'
If  such Magistrate is not empowered to commit for trial, 

he shall proceed under section 346.

8 4 8 . Whoever, having been convicted of an offence punish- Trial of 
able under Chapter X II or Chapter X V II of the Indian 
Penal Code with imprisonment for a terra of three years or convicted7 
upwards, is again accused of any offence punishable under ° ^ t Cea 
either of i hose chapters with imprisonment for a term of coinage, 
three years or upwards, shall ordinarily, if the Magistrate orprop'S-. 
before whom he is accused considers him an habitual offender, 
be committed to the Court of Session or High Court, as the 
case may be; or, in districts in which the District Magistrate 
has been invested with powers under section 30, placed on 
ins trial before sucli Magistrate.

3 4 9 . Whenever a Magistrate of the second or third class, Proceduro 
having jurisdiction, is of opinion, after hearing the evidence when Ma' 
for the prosecution and the accused, that the accused is fann̂ pasa 
guilty, and that he ought to receive a punishment different seutence 
in kind from, or more severe than, that which such Magis- ££0?** 
trate is empowered to inflict, or that he ought to be required 
to execute a bond under section 106, he may record the 
opinion and submit his proceedings, and forward the accused 
to the District Magistrate or Sub-divisional Magistrate to 
whom he is subordinate.

The Magistrate to whom the proceedings are submitted 
may, if he thinks fit, examine the parties and recall and 
examine any witness who has already given evidence in the 
case, and may call for and take any further evidence; and shall 
pass such judgment, sentence or order1 in the case as he thinks 
fit, and as is according to law : provided that he shall not 
inflict a punishment more severe than he is empowered to 
inflict under sections 32 and 33.

1 This does not deprive him of his has been held in Madras that the Ma- 
power to commit the ease to the see- gistrate to whom a case is sent uuder 
sions for trial, 4 Bom. 340: 10 Bom. this section cannot soncl it on for in- 
196: 1 Mad. 389.: 13 Cal. 305: 9 qniiy to another Magistrate, 4 Mad.
Mad. 377 ; and see 14 Cal. 355. It  333- But see 7 Bom. H. C., Cr. Ca. 69.
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^~̂ <3ormction 3 5 0 . Whenever any Magistrate, after having heard and 
ment™!!lt_ recorded 'the whole or any part1 of the evidence in an inquiry 
evidence or a trial, ceases to exercise jurisdiction therein, and is suc- 
cordedby ceeded by another Magistrate who has and who exercises 
trate'and3" su'ĉ t jurisdiction, the Magistrate so succeeding2 may act on 
partly by the evidence so recorded by his predecessor, or partly recorded 
another, py pjg predecessor and partly recorded by himself; or he may 

re-summon the witnesses and re-commence the inquiry or 
tria l:

Provided as follows :—
(a) In any trial, the accused may, when the second Magis­

trate commences his proceedings, demand that the witnesses 
or any of them be re-summoned and re-heard :

(b) The High Court, or, in cases tried by Magistrates 
subordinate to the District Magistrate, the District Magis­
trate, may, whether there be an appeal or not, set aside any 
conviction passed on evidence not wholly recorded by the 
Magistrate before whom the conviction was had, if such 
Court or District Magistrate is of opinion that the accused 
has been materially prejudiced thereby; and may order a new 
inquiry or trial.

Nothing in this section applies to eases in which pro­
ceedings have been stayed under section 346.

Detention 3 5 1 . Any person attending a Criminal Court 3, although 
attending”  not unĉ er arrest or upon a summons, may be detained by 
Court. such Court for the purpose of examination, for any offence

of which such Court can take cognisance and which, from 
the evidence, he may appear to have committed; and may 
be proceeded against as though he had been arrested or sum­
moned.

When the detention takes place in the course of an inquiry 
under Chapter XVIII, or after a trial has been begun, the 
proceedings in respect of such person shall be commenced 
afresh and the witnesses re-heard.

Courts to 8 5 2 . The place in which any Criminal Court is held for
be open.

1 24 Suth. Cr. 53. . the necessarily frequent change in the
• 9 There is no such provision in tho office of Magistrate.

. case of the Sessions Judge, 3 Mad. 112. 8 r̂ B includes a Sessions Court;
The object of sec. 350 i« to provide for see the saving in sec. 193, supra.
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' ^ ^ ^ ^ ^ p u r p o s e  of inquiring into 011 trying any offence shall be 
deemed an open Court, to which the public generally may 
have access, so far as the same can conveniently contain 
them :

Provided that the presiding Judge or Magistrate may, if 
he thinks fit, order at any stage of any inquiry into, or trial 
of, any particular case that the public generally, or any par­
ticular person, shall not have access to, or remain in, the 
room or building used by the Court.

CHAPTER XXV.

OF THE MODE OF TAKING AND RECORDING EVIDENCE 

IN INQUIRIES AND TRIALS.

3 5 3 . Except as otherwise expressly provided, all evidence Evidence 

taken under Chapters X V III, XX, XXI, X X II and X X III
shall be taken in the presence of the accused, or, when his of accused, 

personal attendance is dispensed with, in presence of his 
pleader.

3 5 4 . In inquiries and trials (other than summary trials) Recording 

under this Code by or before a Magistrate (other than ®vkle.nce ia 
a Presidency M agistrate1) or Sessions Judge, the evidence of
the witnesses shall be recorded in the following manner.

3 5 5 . In summons-cases tried before a Magistrate, other Record in 

than a Presidency Magistrate *, and in cases of the offences 
mentioned in section 260, clauses (b) to (.£), both inclusive,in trials of 

when tried by a Magistrate of the first or second class, the fenee^by 

Magistrate shall make a memorandum of the substance of ^
the evidence of each witness as the examination of the wit- Magis- 
ness proceeds 2. trates.

Such memorandum shall bo written and signed by the 
Magistrate with his own hand, and shall form part of the 
record.

If  the Magistrate is prevented from making a memorandum 
as above required, he shall record the reason of his inability

1 See sec. 362, infra. witness ' deposes as last witness, I
2 It is not enough to state that a J$om. H. 0 .
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to do so, and shall cause sucli memorandum to he made in 
writing- from his dictation in open Court, and shall sign the 
same; aud such memorandum shall form part of the record.

Record in 3 5 0 . In all other trials before Courts of Session and 
outside Magistrates (other than Presidency Magistrates) and in all 
dency inquiries under Chapters X II and X V III, the evidence of 
towns. each witness shall be taken down in writing in the language 

of the Court, by the Magistrate or Sessions Judge, or in his 
presence and hearing and under his personal direction and 
superintendence, and shall be signed by the Magistrate or 
Sessions Judge.

Evidence "When the evidence of such witness is given in English, 
English! the Magistrate or Sessions Judge may take it down in that 

language with his own hand, and, unless the accused is 
familiar with English, or the language of the Court is 
English, an authenticated translation of such evidence in the 
language of the Court shall form part of the record.

Memor&n- In eases in which the evidence is not taken down in writing 
evidence6 by the Magistrate or Sessions Judge, he shall, as the examina- 
net taken tion of each witness proceeds, make a memorandum of the 
the Magis- substance of what such witness deposes; aud such memoran- 
Jndgehim-1111111 slia^  ,)U W1'ittcn and signed by the Magistrate or 
self.° Sessions Judge with his own hand, and shall form part of 

the record.
If the Magistrate or Sessions Judge is prevented from 

making a memorandum as above required, he shall record 
the reason of his inability to make it.

Language _ 357 . The Local Government may direct that, in any
'evidence.° district or part of a district, or in proceedings before any 

Court of Session, or before any Magistrate or class of Magis­
trates, the evidence of each witness shall in the eases referred 
to in section 356 he taken down by the Sessions Judge or 
Magistrate with his own hand and in his mother-tongue, 
unless lie is prevented by any sufficient reason from taking- 
down the evidence of any witness, in which case he shall 
record the reason of his inability to do so, and shall cause 
the evidence to be taken down in writing from his dictation 
in open Court.

■ g°5>\
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'•5::! ■ ^M l he evidence so taken down shall be signed by the Sessions 

Judge or Magistrate, and shall form part of the record :
Provided that the Local Government may direct the Sessions 

Judge or Magistrate to take down the evidence in the English 
language, or in the language of the Court, although such 
language is not his mother-tongaie h

3 5 8 . In cases of the kind mentioned in section 355, the Option to 

Magistrate may, if he thinks fit, take down the evidence of i ^ ^ ^ rate 
any witness in the manner provided in section 356, or, if under ?ec- 
witliin the local limits of the jurisdiction of such M agistratetl0U °55- 
the Local Govel'nment has made the order referred to in 
section 357, in the manner provided in the same section.

3 5 9 . Evidence taken under section 356 or section 357 Mode of re­
shall not ordinarily be taken down in the form of question cop)m-

, i * i  . 1 evidence
and answer, but in the form of a narrative. under sec-

th e  Magistrate or Sessions Judge may, in his discretion, ^otion’35^ 
take down, or cause to. be taken down, any particular ques­
tion and answer.

3 6 0 . As the evidence of each witness taken under section Procedure 

356 or section 357 is completed, it shall be read over to him
in the piesence of the* accused, if in attendance, or of his deuce whoa 
pleader, if he appears by pleader, and shall, if necessary, be coulpluteX 
corrected.

If the witness deny the correctness of any part of the evi­
dence when the same is read over to him, the Magistrate 
or Sessions Judge may, instead of correcting the evidence 
make a memorandum thereon of the objection made to it 
by the witness, and shall add such remarks as he thinks 
necessary.

If the evidence be taken down in a language different* from 
that in which it has been given, and the witness does not 
understand the language in which it is taken down, the evi­
dence so taken down shall be interpreted to him in the lan­
guage in which it was given, or in a language which he 
understands2.

1 See notifications in Mivcpherson’s a Tins section does not apply to the 
h'tsU, 1884, pp. 215,481, 492, 553, examination of prisoners, 12 Snth.Cr.
595. "  ' 44. As to them, seo sec*. 364.



Interpre- 3 6 1 . Whenever any evidence1 is given in a language not 
evidence understood by the accused and he is present in person, it shall 
to accused be interpreted to him in open Court in a language understood
or his , , .
pleader. by  Ilim.

If lie appears by pleader2 and the evidence is given in 
a language other- than the language of the Court, and not 
understood by the pleader, it shall be interpreted 3 to such 
pleader in that language.

When documents are put in for the purpose of formal 
proof, it shall be in the discretion of the Court to interpret 
as much thereof as appears necessary.

Record of 3 6 2 . In every case in which a Presidency Magistrate 
Presidency imPoses a ^ ne exceeding two hundred rupees, or imprison-
Magiij- ment for a term exceeding six months, he shall either
Courts. take down the evidence of the witnesses with his own

hand, or cause it to be taken down in writing from
his dictation in open Court4. All evidence so taken down 
shall be signed by the Magistrate and shall form part of the 
record.

Evidence so taken down shall ordinarily be recorded in 
the form of a narrative, but the Magistrate may, in his 
discretion, take down, o^ cause to be taken down, any par­
ticular question or answer.

Sentences passed under section 35 on the same occasion 
shall, for the purposes of this section, be considered as one 
sentence.

Remarks 3 6 3 . When a Sessions Judge or Magistrate has recorded 
demeanour ^ ie evidence of a witness he shall also record such remarks 
of witness, (if any) as he thinks material respecting the demeanour of 

such witness whilst under examination.

1 i.e. oral evidence, 15 Suth.Cr. 25. 2 See. 205, supra.
. As to documentary evidence, though 3 Sec. 543, infra,

the prisoner lias a right to have all * The drafting here is faulty. The
or any part of any document used on meaning probably is that no such 
his trial interpreted to him, yet where sentence shall be passed unless the 
it is put in merely to give formal Magistrate has either himself taken 
proof of an uncontestable fact it .down the evidence or caused it 
is enough to make him understand to be taken down from his dicta- 
what the document is and why it is tion. 
put in, Ibid.

• ( f  ffl (fiT
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X 364 . Whenever the accused is examined by any Magis- Exiunina- 
trate, or by any Court other than a High Court established ĉ d ĥ v 
by Royal Charter or the Chief Court of the Panjab, the whole recorded, 

of such examination, including every question put to him 
and every answer given by him, shall be recorded in fu ll1, 
in the language in which he is examined, or, if that is not 
practicable, in the language of the Court or English; and 
such record shall be shown or read to him, or, if he does not 
understand the language in which it is written, shall be in­
terpreted to him in a language which he understands, and 
he shall be at liberty to explain or add to his answers.

When the whole is made conformable to what he declares 
is the truth, the record shall be signed3 by the accused 3 and 
the Magistrate or Judge of such Court, and such Magistrate 
or Judge shall certify under his own hand that the examina­
tion was taken in his presence and hearing, and that the 

• record contains a full and true account of the statement made 
by the accused.

In  cases in which the examination of the accused is not 
recorded by the Magistrate or Judge himself, he shall be 
bound, unless he is a Presidency Magistrate, as the examina­
tion proceeds, to make a memorandum thereof in the language 
of the Court, or in English, if he is sufficiently acquainted 
with the latter language; and such memorandum shall be 
written and signed by the M agistrate or Judge with his own 
hand, and shall be annexed to the record. If the Magistrate 
or Judge is unable to make a memorandum as above required, 
he shall record the reason of such inability.

Nothing in this section shall be' deemed to apply to the 
examination of an accused person under section 2 6 3 4.

1 not necessarily by the Magis- 3 This provision is merely directory, 
trate’s own hand, 20 Suth. Cr. 50: Refusal to sign is not punishable under
1 Bom. 219. thePenalCode,sec. 180{bee4 Bom. 15.

8 Where the accused in unable to 4 As to the olieot of not fully com- 
write his name, this would probably plying with the provisions of this sec- 
be construed to include 1 marked/ tion, see sec. 533 infra, and 12 Suth.

Where the accused at the time «'f Or. 44. Omission to record in the ver­
t-rial confesses his guilt to the Court nacular questions asked iu the ex -.mi- 
this provision is inapplicable, for the nation of the accused does not neces- 
Court may sentence him at once narily render that examination inad- 
uuder sec. 255 ; see 5 Cal. 756. nrssiblc as evidence, 8 Oal. 618, n.

vol. ir. 0



[Record of 3 6 5 . Every High Court established by Royal Charter and 
fu ffiglf the Chief Court of the Panjab may, from time to time, by 
Court. general rule, prescribe the manner in which evidence shall 

be taken down in cases coming before the Court, and the 
Judges of such Court shall take down the evidence or the 
substance thereof in accordance with the ride (if any) so 
prescribed.

C H A P T E R  X X V I .

OF THE JUDGMENT.

Mode of 3 6 6 . The judgment in every trial in any Criminal Court 
jud^enf °f original jurisdiction shall be pronounced in open Court 

either immediately or at some subsequent time of which due 
notice shall be given to the parties or their pleaders; and the 
accused shall, if in custody, be brought up, or if not in cus­
tody shall be required to attend, to hear judgment delivered, 
except where his personal attendance during the trial has 
been dispensed with and the sentence is one of fine only, in 

• which ease it may be pronounced in the presence of his 
pleader.

Language 3 6 7 . Every such judgment shall, except as otherwise ex- 
ment.°~ pressly provided by this Code, be written by the presiding 

officer of the Court in the language of the Court \  or in 
Contents of English; and shall contain the point or points for determina- 
judgment. y on> p}ie decision thereon2, and the reasons for the decision8;

and shall be dated and signed by the presiding officer in open 
Court at the time of pronouncing it.

I t  shall specify the offence (if any) of which, and the 
section of the Indian Penal Code or other law under which, 
the accused is convicted, and the punishment to which he is 
sentenced 4.

When the conviction is under the Indian Penal Code, and

1 See. 556, infra. 3 11 Dai. 449: fallowed in 13 Cal.
a A  Sessions Judgo should record ii°- 

findings, whether of conviction or ' 1 The Judge cannot declare that
acquittal, on all the charges under sentence of imprisonment shall run 
which prisoners are commited for from a period prior to the conviction 
trial, 13 Both. Cr. 50. 4 N. W. V. 9.

t(l)f <SL
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P is doubtful under which of two sections, or under which Judgment 

of two parts of the same section, of that Code the offence ‘“Vglterna’ 
falls, the Court shall distinctly express the same, and pass 
judgment in the alternative.

If  it be. a judgment of acquittal, it shall state the offence 
of which the accused is acquitted and direct that he be set 
at liberty.

If  the accused is convicted of an offence punishable with 
death, and the Court sentences him to any punishment other 
than death, the Court shall in its judgment state the reason 
why sentence of death was not passed :

Provided that, in trials by jury, the Court need not write a 
judgment, but the Court of Session shall record the heads of 
the charge to the jury h

3 6 8 . 11 hen any person is sentenced to death, the sentence Sentence of 

shall direct that he be hanged by the neck till he is dead 2. <ieatl1'
No sentence of transportation shall specify the place to Sentence of 

which the person sentenced is to be transported. tionh**0*1*

3 6 9 . No Court, other than a High Court3, when it has Court not 

signed its judgment shall alter or review the same, except as q ^ ^ e n t  

provided in section 395 or to correct a clerical error *.

3 7 0 . Instead of recording a judgment in manner herein- Presidency

before provided, a Presidency Magistrate shall record the MaS*9' 
following particulars 5<:— judgment.

(а) the serial number of the case;
(б ) the date of the commission of the offence;
(c) the name of the complainant (if any) ;

(d) the name of the accused person, and (except in the

1 i. e. so much of the charge as under sec. 434 and the Letters Patent,
will enable the Appellate Court to de- 7 A ll. 672. A s to reviewing or 
cide whether the evidence has been reconsidering interlocutory orders, 
properly laid before the jury or see S Cal. 3- See 8ec. 434> infra, 
whether there has been any misdirec- 1 14 Cal. 42. The High Court lias 
tiou, 23 Suth. Cr. 32, col. 2. no power under tins section to re-

2 For form of warrant see Sched. view an order dismissing an appli-
V . No. 35. cation for revision made by an

3 So far as affects the High Court accused person, and the only remedy 
this section applies merely to quea- is by appeal to the prerogative of the 
tions of law arising in its original Crown as exercised by the Local Go- 
criminal jurisdiction, which are re- vernment, 7 AIL 672: 10 Bom. 176. 
served and subsequently disposed of 5 14 Cal. 174-

O 2



ease of an European British subject) his parentage and 
residence;

(e) the offence complained of or proved ;
( / )  the plea of the accused and his examination (if any) ;

(g) the final order;
(A) the date of such order; and
(i) in all cases in which the Magistrate inflicts imprison­

ment1, or fine exceeding two hundred rupees, or both, a brief 
statement of the reasons for the conviction.'

Judgment 371. The judgment shall be explained to the accused, and 
piainedand 011 ^ ls application a copy of the judgment, or, when he so 
copy given desires, a translation in his own language, if practicable, or in 
to accused. ]anguage of the Court, shall be given to him without 

delay. Such copy shall, in any case other than a summons- 
case, be given free of cost.

In trials by jury in a Court of Session, a copy of the 
heads of the charge to the jury shall, on the application 
of the accused, be given to him without delay and free of 
cost2.

Case of per- When the accused is sentenced to death by a Sessions
tencedto Judge, such Judge shall further inform, him of the period 
death. within which, if he wishes to appeal, his appeal should be 

preferred 3.

Judgment 3 7 2 . The original judgment shall be filed with the record
translated6 Proceediugs, and where the original is recorded in a different

language from that of the Court, and the accused so requires, 
a translation thereof into the language of the Court shall be 
added to such record.

Court of 3 7 3 . In cases tried by the Court of Session, the Court shall 
Bendcopy fo rw a rd  a C0Py of lts fining and sentence (if any) to the 
of finding District Magistrate within the local limits of whose jurisdiction
teneiTto the trial was held4.
District

a °̂* 1 as a substantive sentence. Clause Schetl. IT. Art. 150.
(i) does not apply to cases where im- 4 'The proposal that a copy of the 
prieonment is only inflicted in default’ judgment should be forwarded was 
of payment of a petty fine, 14 Cal. 174. rejected by the Select Committee, as 

,J And see sec. 548, infra. adoption would have involved
* See the Limitation A ct, infra, needless labour.

|(1 ) | <SL
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CHAPTER XXYII.
OF THE SUBMISSION OF SENTENCES FOR CONFIRMATION.

3 7 4 . When the Court of Session passes sentence of death1, Sentence of
the proceeding's2 shall be submitted to the High Court3, and the E m i t t e d 6 

sentence shall not be executed unless it is confirmed bv the by Court of 
High Court. Se88ion-

3 7 5 . If  when such proceedings are submitted the High Power to 

Court thinks that a further inquiry should be made into, or 
additional evidence taken upon, any point bearing upon the quiry to be 

guilt or innocence of the convicted person, it may make such additional 

inquiry or take such evidence itself, or direct it to be made or evidence to 

taken by the Court of Session.
Such inquiry shall not be made nor shall such evidence be 

taken in the presence of jurors or assessors, and, unless the 
•High Court otherwise directs, the presence of the convicted 
person may be dispensed with when the same is made or taken.

W lien the inquiry and the evidence (if any) are not made 
and taken by the High Court, the result of such inquiry and 
the evidence shall be certified to such Court.

3 7 6 . In any case submitted under section 374, whether Pow er of 
tried with the aid of assessors or by jury4, the High Court  H igh  Court

(a) may confirm the sentence, or pass any other sentence sentence or 

warranted by law, or Annul con-
• . _ viction.

(£) may annul the conviction, and convict the accused of any 
offence of which the Sessions Court might have convicted him0, 
or order a new trial on the same or an amended charge, or

(c) may acquit the accused person:
Provided that no order of confirmation shall be made under 

this section until the period allowed for preferring an appeal 
has expired, or, if an appeal is presented within such period, 
until such appeal is disposed of.

1 Form of warrant of commitment, mercy, Mad. H . C. Pro., 3rd A p ril,
Sohed. V . No. 34. 1873, cited l>y Henderson.

a including an English translation * 19 Suth. Cr. 57.
of the whole of the evidence and a 6 See 1 Bom. 639, as to the eorre-
statement whether or not the prisoner spending section (228) of the Code of 
has signified his intention to appeal. 1872 

* without any recommendation to
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Confirma- 3 7 7 . I11 every ease so submitted, the confirmation of tlie 
Be^enwto sen^ence, or any new sentence or order passed by the H igh 
be signed Court, shall, when such Court consists of two or more Judges,
Judy’s. he made, passed and signed by at least two of them.

Procedure 3 7 8 . W hen any such case is heard before a Bench of
incase of j  3  aruj  such  Judges are equally divided in opinion, the 
difference » # °  A ^
of opinion, case, w ith their opinions thereon, shall be laid before another 

Judge, and such Judge, after such examination and hearing 
as he thinks fit, shall deliver his opinion, and the judgment or 
order shall follow such opinion.

Procedure 3 7 9 . In  cases submitted by the Court of Session to the 
submitted H igh Court for the confirmation of a sentence of death, the 
to High proper officer of the H igh Court shall, without delay, after 
omfirma- the order of confirmation or other order has been made by 
tion. tlie H igh Court, send a copy of the order, under the seal 

of the H igh Court, and attested with his official signature, 
to the Court of Session.

Confirma- 3 8 0 . W hen a sentence passed by an Assistant Sessions
saiitence of Ju dge1 or by a District M agistrate acting under section 34 is
Assistant ~ submitted to a Sessions Judge for confirmation 2, such Sessions 
Sessions T 1 
J udge J udg’e—
trate acting 0 0  maY confirm the sentence, or pass any other sentence 
under sec-° which the lower Court m ight have passed 3; or

(i) may annul the conviction, and convict the accused of any 
offence of which the lower Court m ight have convicted him, 
or order a new trial on the same or an amended charge; or

(e) may acquit the accused; or
(d) if  he thinks further inquiry or additional evidence upon 

any point bearing upon the guilt or innocence of the accused 
to be necessary, he may make such inquiry or take such 
evidence himself, or direct such inquiry or evidence to be 
made or taken.

Unless the Court of Sessions otherwise directs, the presence 
of the convicted person may be dispensed with when such 
inquiry is made or evidence taken ; and, when the sentence

1 Sec. 31, supra. 8 This enables the Sessions Judge
8 See eecs. 31 and 34, supra, $.nd 6 tu enhance the sentence.

Cal. 624, 9 Cal. 513,
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itas been subm itted b y  ail A ssistant Sessions Judge, such 
inquiry shall not be made, nor shall such evidence be taken, in 
the presence of jurors or assessors.

W h en  the inquiry and the evidence (if any) are not made 
and taken b y  the Court of Sessions, the result o f such inquiry 
and the evidence shall be certified to such Court.

CHAPTER XXVIII.
OF EXECUTION.

3 8 1 . W hen a sentence of death passed b y  a Court o f Execution

Session is submitted to the High Court for confirmation, such of ord.er
® ’  passed un-

Court o f Session shall, on receiving the order of confirmation der section 

or other order of the H ig h  Court thereon, cause such order to 3 4 ' 
be carried into effect b y  issuing a w arrant or taking- such 
other steps as m ay be necessary1.

3 8 2 . I f  a woman sentenced to death be fo u n d 2 to be Postpone-

p regn an t3, the H ig h  C o u rt4 shall order the execution o f the mel.lt
, , capital sen-

sentence to be postponed, and m ay commute the sentence to tence on
transportation for life 5. pregnant

* woman.

3 8 3 . W here the accused is sentenced to transportation or Execution 

im prisonm ent0 in cases other than those provided for b y  section 0̂ 98ntet!Ces 

381, the Court passing the sentence shall forthw ith  forw ard a portation 

warrant to the jail in which he is to be confined, and, unless or lmpn/ . 
the accused is already confined in  such ja il, shall forward him  other cases, 

to such jail, w ith  the warrant.

3 8 4 . Every warrant for the execution of a sentence of im- Direction 

prisonment shall be directed to the officer in charge of the jail warrant 

or other place in which the prisoner is, or is to be, conhned. tion.

1 For forms of warrant see Sched. attempted tocommit suicide by cutting
V . Nos, 35, 36. his throat, and there was a risk of de-

8 By whom ? There is no provision capitation if lie were hung, the High
for pleading pregnancy, or for a jury Court commuted the sentence to
of matrons or physicians, as in the transportation, 2 C. L. R. 215, cited
N. Y .  Crim. Pr. Code, § 500. by Henderson, p. 34°-

8 i.e. with child. The Code, unlike ’ 8 That except in the cases pro- 
the English law, does not require that vided for by secs. 388, 401, and 426,
the child be alive in the womb. the execution of a sentence of im.

4 not the Sessions Judge. prisomnont cannot be suspended, see
5 Where a man sentenced to death 3 Pen. Ap. Cr. 50

■ G°tex



Warrant 3 8 5 . W hen the prisoner is to be confined in a jail, the 
jbdgedh°m warrant shall be lodged with, the jailor.

Warrant 3 8 6 . Whenever an offender is sentenced to pay a fine, the 
fineCVy ° Court passing the sentence may, in its discretion, issue a 

warrant1 for the levy of the amount by distress and sale of any 
moveable property belonging to the offender, although the 
sentence directs that, in default of payment of the fine, the 
offender shall be imprisoned2.

Effect of 3 8 7 . Such warrant may be executed within the local limits
rant.™51" the jurisdiction of such Court, and it shall authorise the

distress and sale of any such property without such limits, 
when endorsed by the District M agistrate or Chief Presidency 
M agistrate within the local limits of whose jurisdiction such 
property is found.

Suspension 3 8 8 . W hen an offender has been sentenced to fine only, 
tfon'of gen- an<-̂ to imprisonment in default of payment of the fine, and 
tcnce of the Court issues a warrant under section 386, it may suspend 
imprison execution of the sentence of imprisonment and may release 

the offender on his executing a bond, with or without sureties,
- as the Court thinks fit, conditioned for his appearance before 

such Court on the day appointed for the return to such warrant, 
such day not being more than fifteen days from the time of 
executing the bond; and in the event of the fine not having 
been realised the Court may direct the sentence of imprison­
ment to be carried into execution at once.

Wlio may 3 8 9 . Every warrant for the execution of any sentence may 
rant War" lssue,l  cither by the J udge or M agistrate who passed the 

sentence or by his successor in office3.

Execution 3 9 0 . W hen the accused is sentenced to whipping only, the 
of whipping scrdcnce shall be executed at such placq and time as the Court 
only. may direct.
Execution 3 9 1 . When the accused is sentenced to whipping in addition 
of whip-1' e t°  imprisonment in a ease which is subject to appeal, the 

1 See the form, Sched. V. No. 37. property from distraint, see 3 Suth. 
s That imprisonment and distress Or. 62. 

may be simnltaneonsly ordered, see • A fine may be levied at any time 
9 Suth. Cr. 50. That imprisonment within nix years after the passing 
suffered in default of payment of a of the sentence, Penal Code, sec. 70° 
fine does not exempt the offender's J 9 Suth. Cr. 50,

(t( fff l  (fiT
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^^V feppuig .shall not be inflicted until fifteen days from the ping, in .id- 
date of the sentence, or, if an appeal be made within that imp°.i80n. 
time, until the sentence is confirmed by the Appellate C ourt: mcnt- 
but the whipping shall be inflicted as soon as practicable after 
the expiry of the fifteen days, or, in case of an appeal, as soon 
as practicable after the receipt of the oi’der of the Appellate 
Court confirming’ the sentence.

The whipping- shall be inflicted in the presence of the officer 
in charge of the ja il: unless the Judge or Magistrate orders it 
to be inflicted in his own presence.

3 9 2 . In the case of a person of or over sixteen years of Mode of 

age, whipping shall be inflicted with a light ratan not less 
than half an inch in diameter, in such mode, and on such ment. 
part of the person, as the Local Government directs 1; and, 
m the ease of a person under sixteen years of age, it shall 
be inflicted in the way of school-discipline with a light ratan.

In no case shall such punishment exceed thirty stripes. Number of

3 9 3 - h o  sentence of whipping shall be executed by instal- *0 lje 
ments ; and none of the following persons shall be punishable executed 
with whipping (nam ely):—■

(a) females; Exemp-

(Jj) males sentenced to death, or to transportation, or to p e n a ltions- 
servitude, or to imprisonment for more than five yea rs;

(c) males whom the Court considers to be more than forty- 
five years of age.

3 9 4 . The punishment of w hipping shall not be inflicted Whipping 
unless a M edical Officer, i f  present, certifies, or, i f  there is not inflicted6if 
a M edical Officer present, unless it appears to the M agistrate or 
officer present, th at the offender is in a fit state o f health to 
undergo such punishment.

I f ,  during the execution of a sentence of w hipping, a Stayofexe- 
M edical Officer certifies, or it appears to the M agistrate  or ultion’ 
officer present, th at the offender is not in a fit state of health 
to undergo the remainder of the sentence, the w hipping shall 
be finally stopped2.

1 Notifications under this section Burma; seeMacpherFon’s Lists, 1884, 
have been published bv the Local pp. 127, 272, 505, 552.
Governments of Madras, Bombay, * 3 Mad. H. C., Rulings, i. 
the Central Provinces, and British
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Procedure 3 9 5 . In  any case in which, under section 394, a sentence 
m intlfn- o£ whipping is, wholly or partially, prevented from being 
not be in- executed, the offender shall he kept in custody till the Court 
der section which passed the sentence can revise i t ; and the said Court 
394- may, at its discretion, either remit such sentence, or sentence 

the offender in lieu of whipping, or in lieu of so much of the 
sentence of whipping as was not executed, to imprisonment for 
any term not exceeding twelve months, which m ay be in 
addition to any other punishment to which he may have been 
sentenced for the same offence.

Nothing in. this section shall be deemed to authorise any 
Court to inflict imprisonment for a term exceeding that to 
which the accused is liable by law, or that which the said 
Court is competent to inflict.

Execution 3 9 6 . When sentence is passed under this Code on an 
on escaped” escaPe(I convict, such sentence, if of death, fine or whipping, 
oonvicts. shall, subject to the provisions hereinbefore contained, take 

effect immediately, and if of imprisonment, penal servitude or 
transportation, shall take effect according' to the following 
rales, that is to say:—

If the new sentence is severer in its quality than the sentence 
which such convict was undergoing when he escaped, the new 
sentence sliall take effect immediately.

When the new sentence is not severer in its quality than the 
sentence the convict was undergoing when he escaped, the new 
sentence shall take effect after he has suffered imprisonment, 
penal servitude or transportation, as the case may be, for a 
further period equal to that which, at the time of his escape, 
remained unexpired of his former sentence.

E xp lan ation .—For the purposes of this section—
(a) a sentence of transportation or penal servitude shall be 

deemed severer than a sentence of imprisonment.
(5) a sentence of imprisonment with solitary confinement 

shall be deemed severer than a sentence of the same description 
of imprisonment without solitary confinement; and

(c) a. sentence of rigorous imprisonment shall be deemed 
severer than a sentence of simple imprisonment with or without 
solitary confinement.

t(g)t <SL
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x ^ 2 Ĵ g 9 7 . W h en  a person already undergoing’ a sentence of Sentence 

imprisonment, penal servitude or transportation is sentenced aS-^Jy 
to imprisonment, penal servitude or transportation, such im- sentenced 

prisonment, penal servitude or transportation shall commence offence, 

at the expiration of the imprisonment, penal servitude or 
transportation to w hich he has been previously sentenced :

Provided that if he is undergoing a sentence of imprison­
ment, and the sentence on such subsequent conviction be one of 
transportation, the Court may, in its discretion, direct that the 
latter sentence shall commence immediately, or at the expiration 
of the imprisonment to which he has been previously sentenced.

3 9 8 . ( i )  Nothing in section 396 or section 397 shall be held Saving as 
to excuse any person from any part of the punishment to which
he is liable upon his former or subsequent conviction. 397*

(2 ) When an award of imprisonment in default of payment 
of a fine is annexed to a substantive sentence of imprisonment, 
or to a sentence of transportation or penal servitude for an 
offence punishable with imprisonment, and the person under­
going the sentence is after its execution to undergo a further 
substantive sentence, or further substantive sentences, of 
imprisonment, transportation or penal servitude, effect, shall 
not be given to the award of imprisonment in default of 
payment of the fine until the person has undergone the further 
sentence or sentences1.

3 9 9 . When any person under the age of sixteen years Confine- 

is sentenced by any Criminal Court to imprisonment for any ^ ^ f u l o f  

offence, the Court may direct that such person, instead of fenders in 

being imprisoned in a criminal jail, shall be confined in any 
reformatory 2 established by the Local Government as a fit
place for confinement, in which there are means of suitable 
discipline and of training in some branch of useful industry, 
or which is kept by a person willing to obey such rules as the 
Local Government prescribes with regard to the discipline 
and training of persons confined therein

All persons confined under this section shall be subject to 
the rales so prescribed.

1 A ct X  of 1886, Bee. i i . been made by the Local Governments
3 See A ct V  of 1876, secs. 7, 9. of Bombay and British Burm a; see
2 Rules for Reformatories have Macphcrson iSSypp, 194,536.
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Betnm of 4 0 0 . W hen a sentence has been fu lly executed, the officer 
warrant on execixting- it shall return the warrant to the Court from which 
of sentence, it issued, with an endorsement under his hand certifying the 

manner in which the sentence has been executed.

CHAPTER XXIX.

OF SUSPENSIONS, REMISSIONS AND COMMUTATIONS OF 

SENTENCES.

Power to 4 0 1 . W hen any person has been sentenced to punishment
suspend or X  an 0f£enee the Governor General in Council, or the Local
remit Ben- 3 _ . .
tences. Government,, may at any time, without conditions, or upon

any conditions which the person sentenced accepts, suspend
the execution of his sentence or remit the whole or any part
of the punishment to which lie has been sentenced.

W henever an application is made to the Governor General 
in Council or the Local Government for the suspension or 
remission of a sentence, the Governor General in Council or 
the Local Government, as the ease m ay be, may require 
the presiding Judge of the Court before or by which the 
conviction was had or confirmed to state his opinion as to 
whether the application should he granted or refused, together 
with his reasons for such opinion.

I f  any condition on which a sentence has been suspended 
or remitted is, in the opinion of the Governor General in 
Council or of the Local Government, as the case m ay be, not 
fulfilled1, the Governor General in Council or the Local 
Government may cancel the suspension or remission, and 
thereupon the person in whose favour the sentence has been 
suspended or rem itted1 may, if  at large, be arrfested by any 
police-officer without warrant and remanded to undergo the 
unexpired portion of the sentence.

The condition on which a sentence is suspended or remitted 
under this section may he one to he fulfilled by the person in 
whose favour the sentence is suspended or remitted, or one 
independent of his w ill1.

l Act X of 1886, eec. 11.
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N o th in g  herein contained shall he deemed to interfere w ith  

the rig h t o£ H er M ajesty  to gran t pardons ’ , reprieves 1 2, respites 
or remissions of punishment.

4 0 2 . The Governor General in  Council, or the Local Power to 

Governm ent, m ay, w ithout the consent of the person sen- 
tenced, commute any one of the fo llow ing sentences for an y ment. 

other mentioned after i t :—
death, transportation, penal servitude, rigorous imprisonment 

for a term  not exceeding th at to w hich he m igh t have been 
sentenced, simple imprisonment for a like term, t in e 3.

CHAPTER XXX.
1

OP PREVIOUS ACQUITTALS OR CONVICTIONS.

4 0 3 . A  person who lias once been tried b y  a Court of Persononco

competent jurisdiction4 for an offence and convicted or acquitted conTlct’r 1 
. . . 1  o r  acquit. -

of such offence shall, w hile such conviction or acquittal remains ted not to 
in force, not be liable to bo tried again  for the same offence, 
nor on the same facts for a n y  other offence for w hich a fence, 

different charge from the one made against him m igh t have 
been made under section 236, or for which he m igh t have 

been convicted under section 237®.
A  person acquitted or convicted of any offence m ay be 

afterwards tried for an y distinct offence for w hich a separate 

charge m ight have been made against him on the former trial 

under section 235, paragraph one.
A  person convicted of any offence constituted by an y  act 

causing consequences which, together w ith such act, consti­

tuted a different offence from  that of which he was convicted, 
m ay be afterw ards tried for such last-mentioned offence, i f  
the consequences had not happened, or were not known to the 
Court to have happened, a t the time when he was convicted.

A  person acquitted or convicted of any offence constituted

1 Aa to this branch of the preroga- 3 And sec the I risoners A ct, \  ot
tive see 3 Inst. 233, and Hawk. P .C . i ? " 1’ B*os; M v 'X ’ 
b. 2, c. 37, 8. 33. The code is silent as * in British India .
to pleading pardons. * 8 Mad. 29 .

2 Hawk P .C . b. 2, 0 .51,6 .8 .
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by any acts may, notwithstanding such acquittal or conviction, 
be subsequently charged with, and tried for, any other offence 
constituted by the same acts which he may have committed, if 
the Court by which he was first tried was not competent to try  
the offence with which he is subsequently charged.

Explanation.—The dismissal of a complaint, the stopping 
of proceedings under section 349, the discharge of the accused, 
or anv entry made upon a charge under section 373, is not an 
acquittal for the purposes of this section \

Illustrations.
(а) A is tried upon a charge of theft as a servant and acquitted.

He cannot afterwards, .while the acquittal remains in force, be 
charged with theft as a servant, or, upon the same facts 2, with theft 
simply, or with criminal breach of trust.

(б) A is tried upon a charge of murder and acquitted. There 
is no charge of robbery; but it appears from the facts that

. A committed robbery at the time when the murder was com- 
' mitted; he may afterwards be charged with, and tried for, 

robbery.
(c) A is tried for causing grievous hurt and convicted. The 

person injured afterwards dies. A may be tried again for culpable 
homicide.

• (cl) A is charged before the Court of Session and convicted of 
the culpable homicide of B. A may not afterwards be tried on the 
same facts for the murder of B.

(e) A is charged by a Magistrate of the first class with, and 
convicted by him of, voluntarily causing hurt to B. A may not 
afterwards be tried for voluntarily causing grievous hurt to B  on 
the same facts, unless the case comes within paragraph three of 
this section.

(/ )  A is charged by a Magistrate of the second class with, and 
convicted by him of," theft of property from the person of B.
A may be subsequently charged with, and tried for, robbery on the 
same facts.

((/) A, B  and G are charged by a magistrate of the first class 
with, and convicted by him of, robbing D. A, B  and C  may after­
wards be charged with, and tried for, dacoity on the same facts3.

1 And of course where the accused amounting to acquittals, 
has been acquitted at a trial by a 2 The words ‘ upon the same facts’
Court without jurisdiction he cannot should come next after ‘ charged.’ 
plead this as an acquittal for the pur- 3 Tor other illustrations see 7 Suth. 
poses of this section, 2 Ruth. Cr. 10. C'r. 15 (where Peacock C.J. discuBses
See secs. 240 (withdrawal of charges), ■ the English plea of autrefois acquit):
308 (entry by Sessions Judge), and 7 Mad. 557 ■ 8 Mad. 296: 7 Ben.
345 (composition) for transactions Appx. 25.
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P A E T  VII.

OF APPEAL, REFERENCE A N D  REVISION.

CHAPTER XXXI.1 2

OF APPEALS.

 ̂ 4 0 4 . N o appeal shall lie from  an y judgm ent or order of a Unless 

Crim inal Court except as provided for b y  this Code or b y  any otheV™e 
other law  for the tim e being in force no appeal.

4 0 5 . A n y  person whose application under section 89 for Appeal 

the delivery of property or the proceeds of the sale thereof has J ^ ? rder 
been rejected b y  any Court, m ay appeal to the Court to which application 

- appeals ordinarily lie from  the sentences of the former C ourt w,d?

4 0 8 . A n y  person required b y  a M agistrate, other than the Appeal 

D istrict M agistrate or a  Presidency M agistrate, to f iv e  ,'l'om.order 
security for good behaviour under section 118 , m ay appeal to sSurityfor 

the D istrict M agistrate. &00CJ be-
0 lnmour.

1 The provisions of this chapter Supra, by a Bench invested with first-
apply, so far as they are applicable, class powers, 9 Cal. 96. No appeal
to appeals under sec. 486, infra. lies from an order under see. 488 for
Where no appeal lies, the High Court the payment of maintenance, 7 Suth.
as a court of revision will in very Cr. 10.
exceptional circumstances exercise As to appeals to Her Majesty in 
the powers of an appellate court; Council, see 24 & 25 Vie. c. 104, sec.
see sec. 439, infra, and 8 Bom. 197. r i, and Charter, § 41 (Macpherson,

2 Thus, no appeal lies from an p. 84). For the old law, see 7 Moore, 
order passed by a District Magistrate I. A. 72 (where an appeal was allowed
under sec. 123 requiring a person to from a judgment of the Supreme
be detained in prison until he should Court at Calcutta in case of mur-
provide security for his good behaviour, der) : 3 ibid. 468, 4S8. Where the
9 Cal. 879. No appeal lies from an High Court punishes for contempt
order under sec. 23 of the Cattle Tres- committed by publishing a libel out of
pass A ct, I  of 1871, awarding com- Court when the Court is not sitting,
peneation, 10 Bom. 230. No appeal such a case is not a proper one for
lies to a District Magistrate from a appeal to Her Majesty, L. R,, 10 I. A.
sentence passed under chap, xviii, 171,
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Aj>[ieal 4 0 7 . A n y  person convicted on a trial1 held by any M agis- 
tence^oT trate of the second or third class2, or any person sentenced 
second or under section 349 by a Sub-divisional Magistrate of the second 
Magistrate, class, may appeal to the District Magistrate.
Transfer of The District M agistrate may direct that any appeal under 

this section, or any class of such appeals, shall be heard by any 
Magis- M agistrate of the first class subordinate to him and empowered 

by the Local Government to hear such appeals 3, and thereupon 
such appeal or class of appeals shall be presented to such 
Subordinate M agistrate, or if already presented to the District 
M agistrate shall be transferred to such Subordinate Magistrate.
The District M agistrate may withdraw from such M agistrate 
any appeal or class of appeals so presented or transferred.

Appeal 4 0 8 . A n y  person convicted on a trial held by an Assistant 
tencVof" Sessions Judge, a District M agistrate4 or other M agistrate of 
Assistant the first class, or any person sentenced under section 349 by a 
Judge or M agistrate of the first class, may appeal to the Court of
Magistrate S essjon . 
of the first
class. Provided as follows :—

(a) when in any case an Assistant Sessions Judge or a 
District M agistrate passes any sentence which is subject to 
the confirmation of the Court o f Session, every appeal in such 
case shall lie to the H igh Court, b u t . shall not be presented 
until the case has been disposed of by the Court of Session ;

(&) any European British subject so convicted may, at his 
option, appeal either to the H igh Court or the Court of 
Session;

Appeals to 4 0 9 . A n appeal to the Court of Session or Sessions Judge 
Sessionhow shall be heard by the Sessions Judge or by an Additional or 
heard. Joint Sessions Judge.

1 This does not include a person of divisions in Sind were invested
ordered under section 22 of the Cattle with such powers under the corre-
Trespass Act to pay compensation, 10 spending section (266) of the Code of
Bom. 230. lS72 i see Macpherson’B Lists, 1884,

3 or b y  a Bench of Magistrates in- P- 31
vested with second or third class P " ” includes a District Magis-
powers, 9 Mad. 36. trato mve?terl with powers under sec.

3 First class Magistrates in charge 3°> 9 * * 513, 516.
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A n y  person convicted on a trial h eld 1 by a Sessions A ppeal.

Judge, or an A dditional or a Joint Sessions Judge, m ay appeal tence oT
to the H ig h  C o u rt2. Court of

Session.
4 1 1 . A n y  person convicted on a tria l held b y  a Presidency Appeal 

M agistrate m ay appeal to the H igh  Court i£ the M agistrate
has sentenced him to imprisonment for a term exceeding six Presidency 

months or to fine exceeding tw o hundred rupees3. trate.S_

4 1 2 . N otw ithstanding an yth in g  hereinbefore contained, No appeal 

where an accused person has pleaded g u ilty  and has been l^ses when 
convicted by a Court of Session or a Presidency M agistrate on aj ^ ed 
such plea, there shall be no appeal except as to the extent or guilty, 
lega lity  o f the sentence4.

4 1 3 . N otw ithstan din g an yth in g  hereinbefore contained, No appeal 

there shall be no appeal by a convicted person in cases in w hich cases U'V
a Court o f Session or the D istrict M agistrate or other 
M agistrate of the first class passes a sentence of imprisonment 
not exceeding one m onth only, or of fine not exceeding fifty  
rupees only, or of w hipping only.

Explanation.— There is no appeal from  a sentence of im­
prisonment passed by such Court or M agistrate in default o f 
paym ent of fine when no substantive sentence of imprisonment 
has been passed.

4 1 4 . N otw ithstan din g anythin g hereinbefore contained, No appeal 

there shall be no appeal by a convicted person in cases tried 
sum m arily in w hich a M agistrate empowered to act under mary con- 

section 260 passes a sentence of imprisonment not exceeding vlctlons* 

three months only, or of fine not exceeding two hundred rupees

only, or o f w hipping only.

4 1 5 . A n  appeal m ay be brought against an y sentence Proviso to 
referred to in section 413 or section 4x4 by which any tw o or

1 Where the Sessions J udge’s judg- of the Katdk Tributary Mahals, when
ment was in form  a mere confirmation the offence was committed outside
of the Assistant Magistrate’s judg- British India, 9 Cal. 28S. 
ment and sentence, but in substance * These words do not include a 
an original judgment, an appeal lies sentence of imprisonment in default
from it to the High Court, a Suth. of payment of fine, the operation of
Cr. 13, 19. which is contingent only on the fiue

a The High Court cannot hear not being paid, 2 Mad. 30, 32. 
appeals from convictions by any other 4 5 Bom. 83. 
officers, such as e.g. the Superintendent
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more of the punishments therein mentioned are combined, but 
no sentence which would not otherwise he liable to appeal shall 
he appealable merely on the ground that the person convicted 
is ordered to find security to keep the peace.

Explanation.— A  sentence of imprisonment in default of 
payment of fine is not a sentence by which two or more 
punishments are combined within the meaning of this section.

Saving of 4 1 6 . N othing in ' sections 413 and 414 .applies to appeals 
on*E^eS f rom sentences passed under Chapter X X X I I I  on European 
subjects. British subjects.

Appeal in 4 1 7 . The Local Government may direct the Public Prose- 
quittal.'10' eutor1 to present an appeal to the H igh Court from an original 

or appellate order of acquittal2 passed by any Court other than 
a H igh C o u rt3.

Appeal on 4 1 8 . A n  appeal may lie on a matter of fact as well as a 
tors admis- matter of law, except where the trial was by jury, in which 
Bible. Case the appeal shall lie on a matter of law only.

Explanation.— The alleged severity of a sentence shall for 
the purposes of this section be deemed to be a matter of law 4.

Petition of 4 1 9 . E very appeal shall be made in the form of a petition 
appeal. j n w rq ;ng, presented by the appellant or his pleader5, and every 

such petition shall (unless the Court to which it is presented 
otherwise directs) be accompanied by a copy of the judgment 
or order appealed against, and, in cases tried by a jury, a copy 
of the heads of the charge recorded under section 367.

Procedure 4 2 0 . I f  the appellant is in ja il ,  he may present his petition 
pdfant hi ° f  appeal and the copies accompanying the same to the officer 
jail.

1 See. 4, cl. (m), supra, p. 62. acquittals must be presented, see the
3 24 Suth. Cr. 41. Limitation Act, Sched. II. art. 157.
3 See sec. 423, clauses (a) and (d). When an appeal comes on for hearing,

Such appeal, when the order is passed the Public Prosecutor begins, 20 Suth. 
in a case tried by a jury, lies on a Cr. 33.
matter of law only, 10 Cal. 1030. * So arc omission to consider, and
See sec. 418. Where the Sessions erroneously setting aside, relevant 
Judge disagrees with a verdict ac- evidence.  ̂ Nothing in sec. 418, or the 
quitting the prisoner but passes judg- re3t of this chapter, affects the power 
ment in accordance therewith, an • conferred by see. 307, supra, 9 All. 
appeal lies under this section, 2 Cal. 42'
273, but only on matter of law. A b 4i (,b (»)• But see I Mad.
to the time within which appeals from 3°4 ■ ’ °m- 14-

»(f ) 1  (fiT
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nt-cfharge of the ja il, who shall thereupon forward such petition
and copies to the proper A ppellate C o u rt1.

4 2 1 . O n receiving the petition and copy under section 419 Summary
or section 420, the A ppellate Court -shall peruse the same, and, of
if  it  considers th at there is no sufficient ground for interfering,
it m ay reject the appeal su m m arily: provided th at no appeal 
presented under section 419  shall he dismissed unless the 
appellant or his pleader has had a reasonable opportunity2 of 
being heard in support o f the same.

Before rejectin g an appeal under this section, the Court m ay 
call for the record of the case, but shall not be bound to 
do s o 3.

4 2 2 . I f  the Appellate Court does not reject the appeal Notice of 

sum m arily, it shall cause notice to be g iven  to the appellant or ' ' 1
his pleader and to such officer as the Local Governm ent m ay 
appoint in this behalf4, o f the tim e and place at which such 
appeal w ill be heard, and shall, on the application of such 
officer, furnish him  w ith  a copy of the grounds of appeal;

and, in  cases of appeals under section 4 17 , the Appellate 
Court shall cause a like notice to be g iven  to the accused.

4 2 3 . The Appellate Court shall then send for the record of Powers of 

the case, i f  such record is not already in Court. A fte r  CourtLi* 

perusing such record, and hearing the appellant or his pleader, disposing 

i f  he appears, and the Public Prosecutor, i f  he appears, and, in ° appea1' 
case of an appeal under section 417, the accused, i f  he appears,

the Court m ay, i f  it  considers there is no sufficient ground for 

interfering, dismiss the appeal, or m ay—
(a) in an appeal from an order of acquittal, reverse such 

order and direct th at further inquiry be made, or th at the 
accused be retria l 5 or committed for trial, as the case m ay be*

1 Facilities, such as paper, pens, and with great caution, and reasons, 
ink, and, if  necessary, an amanuensis, however concise, should he given for 
should be given to the petitioner, 13 rejecting an appeal under it, S A ll.
Suth. Cr. 69. So far as concerns the 515-
requirements of the Limitation A ct, 4 Notibcations under this section 
presentation to the officer in charge have been issued by the Local Govern-
of the jail is equivalent to presents- ments of Bengal, t le 1 anjftb, the
tion to the Court, 9 Mad. 259. Central Provinces, Bntish Burma,

2 5 Mad. u .  " and Assam; see Macpherson List),
3 The powers conferred bythis sec- 18S4, pi’- S15» 552> 658.

tion should be exercised sparingly 5 24 Bulb. ( r. 24, col. 2.

P 2
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or find him guilty  and pass sentence on him according- to 
la w 1 ;

(i) in an appeal from a conviction, ( i)  reverse the finding 
and sentence, and acquit, or discharge the accused, or order him 
to be retried by a Court of competent jurisdiction subordinate 
to such Appellate- Court, or committed for tr ia l2, or (2) alter 
the finding, maintaining the sentence, or, with or without 
altering the finding, reduce the sentence, or (3) w ith or without 
such reduction, and with or without altering the finding, 
alter the nature of the sentence, but not so as to enhance the 
sam e;

(c) in an appeal from any other order, alter or reverse such
order; •

(d) N othing herein contained shall authorise the Court to 
alter or reverse the verdict of a jury, unless it is of opinion 
that such verdict is erroneous owing to a misdirection by the 
Judge, or to a misunderstanding on the part of the jury of the 
law as laid down by him 3.

Judgments 4 2 4 . The rules contained in Chapter X X V I  as to the 
dinate Ap- judgment of a Criminal Court of original jurisdiction shall 

courts aPPbb so f’ar as may be practicable, to the judgment of any 
Appellate Court other than a H igh Court4 :

Provided that, unless the Appellate Court othenvise directs, 
the accused shall not be brought up, or required to attend, to 
hear judgm ent delivered.

Order by 4 2 5 . W henever a case is decided on appeal by the H igh 
on appeal' Court under this chapter, it shall certify its judgment or order 
Re Itolower *° ^ie Court by which the finding, sentence or order appealed 
Court. against was recorded or passed. I f  the finding, sentence or 

order was recorded or passed by a M agistrate other than the 
D istrict M agistrate, the certificate shall be sent through the 
D istrict M agistrate.

The Court to which the H igh Court certifies its judgment 
or order shall thereupon make such orders as are conformable

1 This clause applies only to the the power conferred by sec. 307, see 
High Court, 7 Mad, 314. See sec. . 9 Adi- 425*
4*7* 11 ,̂â * 449> where a Session

2 8 All. 14. Judge was held bound by sec, 367,
3 That this section does not affect supra.
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iO'the judgm ent or order of the H igh  C o u rt; and, i f  necessary, 
the record shall he amehded in accordance therewith. *

4 2 6 . Pending an y appeal b y  a convicted person, the Suspension 

Appellate Court m ay, for reasons to be recorded b y  it  pend;ns 
in  w ritin g, order th at the execution of the sentence or order appeal, 

appealed against be suspended and, if  he is in confinement,
th at he be released on bail or on his own bond. on bail.

The power conferred b y  this section on an Appellate Court 
m ay be exercised also b y  the H ig h  C ourt in the case of an y 
appeal b y  a convicted person to a Court subordinate thereto.

W hen the appellant is ultim ately  sentenced to imprison­
ment, penal servitude or transportation, the tim e during which 
he is so released shall be excluded in com puting the term for 
which he is so sentenced.

4 2 7 . W hen an appeal is presented under section 4 17 , the Arrest, of 

H igh  Court m ay issue a w arrant directing th at the accused
be arrested and brought before it  or an y subordinate Court, acquittal, 

and the Court before which he is brought m ay com mit him to 
prison pending the disposal o f the appeal, or adm it him  to b a i l1.

4 2 8 . In  dealing w ith  an y appeal under this chapter, the Appellate

Appellate Court, i f  it  thinks additional evidence to be necessary, ™ay 
m ay either take such evidence itself, or direct it  to be taken tlier evi- 

b y a M agistrate, or, when the A ppellate Court is a  H ig h  d™™. it to 

Court, b y  a Court of Session or a M agistrate. be taken.

■ When the additional evidence is taken by the C ourt o f 
Session or the M agistrate, it  or he shall certify  such evidence 

to the A ppellate Court, and such Court shall thereupon proceed 

to dispose of the appeal.
U nless the A ppellate Court otherwise directs, the accused or 

his pleader shall be present when the additional evidence 
is ta k e n ; but such evidence shall not be taken in the piesence 

of jurors or assessors.
The tak in g  of evidence under this section shall for the 

purposes of Chapter X X V  be deemed to be an inquiry.

4 2 9 . W hen the Judges composing the Court of appeal are Procedure 
equally divided in opinion, the case, " i t l i  Iheii opinions Ap^Suta

1 1 Cal. 2S1 : 2 A ll. 34°- 3sfi-

' e°tex
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" ju d g e s a re  thereon, shall be laid before another Judge of the same Court, 

d^U'ded and such Judge, after such examination and such hearing 
° lUeL (if any) as he thinks fit, shall deliver his opinion, and the 

judgment or order shall follow such opinion.

Finality of 4 3 0 . Judgments and orders passed b y  an Appellate Court

appeal ““  UPon appeal sha11 be flllal S  eSCePt in the CaSeS Pr0vided £or bl 
section 417 and Chapter X X X I I .

Abatement 4 3 1 . E very appeal under section 417 shall finally abate on 
of appeals. the tleatll of t},e accused, and every other appeal under this

chapter shall finally abate on the death of the appellant

CHAPTER XXXII.
OF REFERENCE an d  r e v isio n  3.

Reference 4 3 2 . A  Presidency M agistrate may, if  he thinks fit, refer 
dlncyesi" for the opinion of the H igh Court any question of law which 
Magistrate arises in the hearing of any ease pending before him, or may 
Court3h give judgment in any such case subject to the decision of the 

H igh Court on such reference; and, pending such decision, 
m ay either commit the accused to jail, or release him on hail 
to appear for judgment when called upon.

Disposal of 4 3 3 . W hen a cpiestion has been so referred, the H igh 
case accord- Com<fc pass such order thereon as it thinks fit, and shall
l U g  tO Cl6- j i l T V r ' i - i . ' L
cision of cause a copy of sucli order to be sent to the M agistrate by 
Court. whom the reference was made, who shall dispose of the ease 

conformably to the said order.
Direction The H igh  Court m ay direct by whom the costs of such 
aa to costs. re£erence epall be paid.

Reserving 4 3 4 . W hen any person has, in a trial before a Judge of a 
r r i t i f l n  H igh Court consisting of more Judges than one and acting in 
original the exercise of its original criminal jurisdiction, been convicted 
C l * '  of an offence, the Judge, if  he thinks fit, may reserve and 
High refer for the decision of a Court consisting of two or more
Court.

1 4. Bom icr eiders just, 2 Bom. 564.
• T t o  H igh'Court may, never- 3 ^  a J »int Judge

theless, call for and examine the (sec. 9) cannot exercise the powers 
record of the case with a view to of a Sessions Judge under this chap- 
revision and rectification, and may ter, see 9 Bom. 168; and see 9 Bom. 
make such order thereon as it con- 53 2 •
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f u d g e s  of such Court any question of law  which has arisen in 
the course of the trial of such person, and the determination 
of which would affect the event of the trial.

I f  the Judge reserves any such question, the person convicted Procedure 

shall, pending- the decision thereon, be remanded to ja il, or, i f  tiqnre^63' 
the jud ge th in ks fit, be adm itted to bail, served.

and the H igh  Court shall have power to review the case 1, 
or such part o f it  as m ay be necessary, and finally determine 
such question, and thereupon to alter the sentence passed b y  
the Court o f original jurisdiction, and to pass such judgm ent 
or order as the H ig h  Court thinks fit ‘J.

4 3 5 . The H igh  C o u rt3 or an y Court o f Session 4, or D istrict Power to 

M agistra te°, or any Sub-divisional M agistrate empowered by cordso/6" 
the Local Governm ent in this b e h a lfc, m ay call for and examine inferior 
the record of any proceeding before an y inferior Crim inal 
C o u rt7 situate w ithin the local lim its of its or his jurisdiction, 
for the purpose of sa tisfy in g  itself or him self as to the 
correctness, legality  or propriety of an y finding, sentence or 
order recorded or passed, and as to the regularity  o f any 
proceedings of such inferior C o u rt8.

I f  any Sub-divisional M agistrate actin g  under this section' 
considers th at an y such finding, sentence or order is illegal or 
improper, or that any such proceedings are irregular, lie shall 
forward the record, w ith  such rem arks thereon, as he th in ks 
fit, to the D istrict M agistrate.

Orders made under sections 143 and 144 and proceedings

v
1 2 Bom. 61. powered all its Subdi visional Magis-
3 Where on the application of the trates in this behalf, Macph, 

prisoner’s counsel a question is re- 1884, p. 127-
served under this section the prisoner’3 7 The District Magistrate may
counsel has the right to begin, 8 Bom. therefore call for the record of pro- 
200. See 3 Bom.H. C., Cr.Cn. 20^22 : ceedings before a Magistrate of the
5 Bom. 338,341. First Class in his distant, 9 Born..

3 The High Court has under this 102, or a Sub-ilivi-ional Magistrate 
section power to go into questions of of the First Class, 8 Mad, 18. See 
fact, but it generally declines to sec. 17 supra, where the word used 
exeivise it, io  Calc. 1049. is ‘ subordinate ; l ut there cannot

1 8 Cal. 644. be subordination without inferiority.
f* 12 Cal. 473: 8 Mad. 18 : 9 Bum. Sectu 1° *68, 531 : 7 A ll. 134.

100: 7 A ll. 853. * See 2 Cal. 293: S Cal, 580 : 24
6 Tlie Madras Government has cm- & 25 Vic. e. i ° 4; sec- 15-
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under section 176 are not proceedings within the meaning of 
this section.

Power to 4 3 6 . When, on examining the record of any ease under 
mftmenT' section 435 or otherwise, the Court of Session1 or District 

Magistrate considers that such case is triable exclusively by 
the Court of Session, and that an accused person has been 
improperly discharged by the inferior Court, the Court of 
Session or District Magistrate may cause him to be arrested, 
and may thereupon, instead of directing a fresh inquiry, 
order him to be committed for trial2 upon the matter of which 
he has been, in the opinion of the Court of Session or District 
Magistrate, improperly discharged :

Provided as follows—
(a) that the accused has had an opportunity of showing 

cause to such Court or Magistrate why the commitment should 
not be made 3 :

(b) that, if such Court or Magistrate thinks that the 
evidence shows that some other offence has been committed by 
the accused, such Court or Magistrate may direct the inferior 
Court to inquire into such offence.

Power to 4 3 7 - On examining any record, under section 435 or 
order in- otherwise, the High Court or Court of Session may direct the 

District Magistrate by himself or by any of the Magistrates 
subordinate 4 to him to make, and the District Magistrate 5 may 
himself make, or direct any subordinate Magistrate to make, 
further inquiry6 into any complaint which has been dismissed

1 to the High Court, Bee 6 Session, the use of the term ‘ inferior’
All. 40, and sec. 439, infra. is no longer necessary, and accord-

3 The High Court will not interfere ingly the term used is 4 subordinate,’ 
with the exercise of this discretionary 8 Mad. 19.
power, 2 Suth. Cr. 44: 7 ibid. 38. 8 but not a Deputy Magistrate

3 22 Suth. Cr. 67 : 6 Mad. 372. placed in charge of the current duties
4 The term ‘ inferior ’ is used in of the District Magistrate’s office, 11 

sections 435 and 436 because in both Cal. 236.
these sections the Court of Session 6 i. e. an inquiry upon further 
and the District Magistrate are com- materials, not a rehearing upon the 
bined, and the Magistrates (other same evidence, 10 Cal. 207, 1027:
than the District Magistrate), though 12 Cal 552 : 8 Mad. 336 ; but see 10
subordinate to the District Magis- Bom. 131 : 9 All. 52. 
trate, are not so generally to the further inquiry ’ should ordi-
Court of Session. But in sec. 437 narily he conducted by the Magis-
the District Magistrate being dealt trate who first inquired into the case, 
with separately from the Court of S Mad. 299.

1(1)1 <SL
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under section 203, or into the case of any accused person who 
has been discharged 1.

4 3 8 . The Coui-t of Session or District Magistrate 2 may, if Report to 

it  or he thinks fit, on examining under section 435 or otherwise Court 

the record of any proceeding, report for the orders of the High 
Court the results of such examination, and, when such report 
contains a recommendation that a sentence be reversed 3, may
order that the execution of such sentence be suspended, and 
if the accused is in confinement that he be released on bail1 or 
on his own bond.

4 3 9 . In the case of any proceeding 5 the record of which has High 

been called for by itself, or which has been reported for orders, powers 0f 
or which otherwise0 comes to its knowledge, the High Court revision, 

may, in its discretion, exercise any of the powers 7 conferred on
a Court of appeal by sections 195, 423, 426, 427 and 428 8, 
or on a Court by section 338, and may enhance the sentence 9 ; 

and, when tire Judges composing the Court of revision are 
equally divided in opinion, the case shall be disposed of in 
manner provided by section 429 10.

No order under this section shall be made to the prejudice 
of the accused unless he has had an opportunity of being 
heard either personally or by pleader in his own defence.

1 6 A ll. 367. The order to make 5 whether judicial or non-judicial,
further inquiry sets aside a prior 9 2 Mad. 38.
order of discharge, and leaves the 7 Thus, it may annul a conviction,
inquiry before the Magistrate open even though, in consequence of the 
(as it was before that order) to expiry of the sentence, it may not
further evidence under sec. 252, and be possible to interfere with the
to decision under sec. 253 and subse- latter, 7 A ll. 135 I &nd if it considers 
quent sections of ch, xxi, 7 Mad. that the accused has been improperly
456. discharged, it may order him to be

2 but not a Joint Magistrate of a committed for trial, 6 A ll. 40, and 
District, 14 Sutli. Cr. 25. A  District see 1 All. 139-
Magistrate who considers that there 9 But in non-appealable cases the 
has been a miscarriage of justice in High Court, except on very excep- 
the Sessions Court should not report tioual grounds, will not exercise under 
the case for orders under this section, this section the pou era of an Appellate
but communicate with the Public Court, 8 Bom 197.
Prosecutor, 9 A ll. 362. 9 80 n*tur ’ts nature, 6 A ll.

8 In the absence of such reeom- 622: H Eal. 530. 
mendation there seems no power to 10 Except in very exceptional in- 
admit the accused to bail, 23 Suth. stances, these powers will not lx- 
Cr. 40. But see sec. 498. exercised in reference to questions of

1 Chap, xxxix, infra. fact, 6 All. 485-
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W here the sentence dealt with under this section has been 
passed by a M agistrate acting otherwise than under section 34, 
the Court shall not inflict a greater punishment for the offence 
which, in the opinion of such Court, the accused has committed, 
than m ight have been inflicted for such offence by a Presidency 
M agistrate or a [Magistrate of the first class.

Nothing in this section applies to an entry made under 
section 273, or shall be deemed to authorise a High Court to 
convert a finding of acquittal into one of conviction1 * * *.

Optional 4 4 0 . No party has any right to be heard either personally 
to w ° Urt or by pleader before any Court when exercising its powers of 
parties. revision: provided that the Court may, if it thinks fit, when 

exercising such powers, hear any party either personally or by 
pleader, and that nothing in this section shall be deemed to 
affect section 439, paragraph two.

Statement 4 4 1 . When the record of any proceeding of any Presidency 
dency Ma- Magistrate is called for by the High Court under section 435, 
gistrate of the Magistrate may submit with the record a statement setting 
his decE°f forth the grounds of his decision or order and any facts which 
Bion- he thinks material to the issue; and the Court shall consider 

such statement before over-ruling or setting aside the said 
decision or order.

High 4 4 2 . When a case is revised under this chapter by the
oi°der to be High Court, it shall certify its decision or order to the Court 
certified to b y  which the finding, sentence or order revised was recorded 
orWMaglB-rt or passed, and the Court or Magistrate to which the decision 
trate. o r orq er j s s0 certified shall thereupon make such orders as are 

conformable to the decision so certified; and, if necessary, the 
record shall be amended in accordance therewith,

1 Bat as to revising an order of review its judgment pronounced in a
acquittal, see 9 All. 134. criminal °“ e> O 6 : 7 All.

A Divisional Bench of a High Court 672 ; but see 8 Cal. 63, 72.
has no power under tliia section to
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CHAPTER XXXIII.

CRIMINAL PROCEEDINGS AGAINST EUROPEANS AND 

AMERICANS.

4 4 3 . N o M agistrate, unless he is a Justice o f the Peace, Magis-
and (except in the case of a D istrict M agistrate or 1 Presidency 
M agistrate) unless he is a M agistrate of the first class and an quire into 
European B ritish  su b ject2, shall inquire into or try  an y charge charges 
against an European B ritish  subject 2. against E.

. . .  v  t i . . B.subjects.
4 4 4 . No Judge presiding m  a  Court o f Session, except the Judge pre- 

Sessions Judge 3, shall exercise jurisdiction over an European S  of 

B ritish  subject unless he him self is an European B ritish  Session, 

subject j and, i f  he is an Assistant Sessions Judge, unless he Assistant 

has held the office of Assistant Sessions Judge for a t least judg™  
three years, and has been specially empowered in this behalf
by the Local G overn m ent4.

445 . Nothing in section 443 or section 444 shall prevent Cognisance
any Magistrate from takiug cognisance of an offence committed of otIeuco 

* 0 . committed
by any European British subject in any case in winch he could by E. B.

take cognisance of a like offence if  committed b y  another BU'^ect’
person:

Provided that, if he issues any process for the purpose of 
com pelling the appearance of an European British subject

1 Inserted by Act III of 1884, see Turnbull’s case, 6 Mad. H. C.
«ou- 3- 7.

3 This means, and should be, ‘ shall 3 Inserted by Act III  of i8S^>
inquire into or try any offence alleged sec. 4.
to have been committed by an 4 Nothing in sec. 443 or sec. 44*1,
European British subject.’ For the applies to proceedings against Euro* 
delinition of this expression gee sec. pean British subjects in certain cases 
4> (»)• As to proof of nationality, of contempt, sec. 480, infra.



accused of an offence, such process shall be made returnable 
before a Magistrate having jurisdiction to inquire into or try 
the case.

Sentences 4 4 6 . Notwithstanding anything contained in section 3a 
X  or section 34, no M agistrate other than a D istrict M agistrate 
trates. ° or i Presidency M agistrate shall pass any sentence on an 

European British subject other than imprisonment for a term 
which may extend to three months or fine which may extend 
to one thousand rupees, or both 2.

And a District M agistrate shall not pass any such sentence 
other than imprisonment for a term which may extend to six 
months, or fine which may extend to two thousand rupees, or 

b o th 3.

When com- 4 4 7 . W hen an European British subject is accused of an 
mi tment is 0g ence before a M agistrate, and sucli offence cannot, in the
to DG to t • 1 1 1 1 *
Court of opinion of such M agistrate, be adequately punished by him, 
when°toBnd and is not punishable w ith death or w ith transportation for 
High life, such M agistrate shall, if  he thinks that the accused ought 

to be committed, commit him to the Court of Session, or, in 
the ’case of a Presidency M agistrate, to the H igh Court 4.

W hen the offence which appears to have been committed is 
punishable with death or with transportation for life, the 
commitment shall be to the H igh C ou rt4.

Trial of 4 4 8 . W here any person committed to the H igh Court.4 
wHch^nl under section 447 is charged with several offences of which 
is, and the one is punishable w ith death or transportation for life and the 
not! pun-6 others with a less punishment, and the H igh Court considers 
inliable p )at he should not be tried for the offence punishable with 
ortransat death or transportation, the H igh  Court m ay nevertheless try  

fo?Ufe°n llim f ° 1- tlie otlier offences.

Sentences 4 4 9 . Notwithstanding anything contained in section 31, 
of Court of no Court of Session shall pass on any European British subject
E. B. sub- any sentence other than a sentence 01 im pugnm ent tor a term 
jects. which may extend to one year, or fine, or both.

■ Inserted by Act III of 1884, 3 Added by Act i l l  of 1884, sec. 5.
Bec< cj * See eee. 4, cl. (t), supra, p. 62; and

■1  ̂ All. 141. iu British Burma, see see. 185, para. 2.

(t(w)V, (CT
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if, at any time after the commitment and before signing Procedure 

judgment, the presiding Judge thinks that the offence which •
appears to be proved cannot he adequately punished by such a finds hi3 
sentence, he shall record his opinion to that effect and transfer adequate! 
the case to the High Court. Such Judge may either himself 
hind over, or direct the committing Magistrate to hind over, 
the complainant and witnesses to appear before the High Court.

4 5 0 , R ep ea led  by A c t  I I I  o f  1884, sec. 6.

4 5 1 . In trials of European British subjects before a High Mixed jury 

Court or Court of Session, if, before the first juror is called Europeaif 
and accepted, or the first assessor is appointed, as the case may BritiBhsub- 
bo, any such subject requires to be tried by a mixed jury, th e ''Ct
trial shall be by a jury of which not less than half the number 
shall be Europeans or Americans, or both Europeans and 
Americans.

4 5 1 a . ( i )  In trials of European British subjects before a Right of 
District Magistrate, any such subject may in a summons case, ^jqeot to 
before he is heard in his defence under section 244, or in a clairu iUI7 
warrant case, before lie enters on his defence under section McTm^  
25^b claim that the trial shall be by a jury composed in manner 
prescribed by section 451.

(2 ) If  a claim is made under subsection (1 ) in a summons 
case at the time when the Magistrate proceeds under section 
244 to hear the accused, or in a warrant case at the time when 
the Magistrate calls upon the accused under section 256 to 
enter upon the defence, the Magistrate shall forthwith issue the 
necessary orders for the trial by a jury as aforesaid.

(3) If such a claim is made at an earlier stage of the 
proceedings, the Magistrate shall issue such orders whenever 
it appears to him from the evidence recorded that there will 
be a sufficient case to go before a jury.

(4) In every such case the Magistrate shall, notwithstanding 
anything contained in section 242, before issuing any order 
as aforesaid, frame a formal charge.

(5 ) The provisions of sections 211, 216, 217, 219 and 220 
shall, so far as may be, apply for the purpose of securing the 
attendance of the complainant, the accused and the witnesses 
at every trial to be held under this section.
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(6) The provisions of this Code relating- to the procedure in 

a trial by ju r y 1 before a Court of Session shall; as nearly as 
m ay be, apply to every trial under this section as if the 
District M agistrate were a Sessions Judge and the accused 
had been committed to his Court for tr ia l2.

(7) A ll Courts may construe any of the provisions referred 
to in subsection (5) or subsection (6), in so far as they arc 
made applicable by that subsection with such verbal alterations 
not affecting the substance as may be necessary or proper to 
adapt the same to the matter before them.

(8) N othing in this section shall affect the power of the 
M agistrate to commit an accused person for trial under section 
347 or section 447 3.

Transfer to . 4 5 1 B. (1) I f  an accused person claims to be tried by jury 
“ 0*?‘er;n under section 451 a , and in the opinion of the District 
certain M agistrate there is reason to believe that a jury composed in 

manner prescribed by section 451 cannot be constituted for the 
trial before himself; or cannot be so constituted without an 
amount of delay; expense or inconvenience which under the 
circumstances of the case would be unreasonable; he may, 

instead of issuing orders for the trial before himself under 
section 451 a , transfer the case for trial to such other District 
M agistrate or to such Sessions Judge as the H igh Court may, 
from time to time, by rules made by it in this behalf and 
approved by the Local Government, or by special order, direct.

(a) W hen a case is transferred under this section to a 
Sessions Judge or D istrict M agistrate, he shall w ith all con­
venient speed try  it w ith the same powers (including the 
power of commitrhent) and according to the same procedure as 
if  he were a District M agistrate acting under sections 451 a  4.

Trial of 4 5 2 . In any case in which an European British subject is 

jecta n d '" accuset  ̂ jointly' with a person not being an European British

1 This refers generically to tbe 3 The effect of this clause is to
‘ class of cases triable by ft Sessions confer on the District Magistrate
Judge with the help of a jury, and precisely the same authority as the 
their trial, as contradistinguished Sessions Judge has, under sec. 307, 
from those tried with the help of to Bubmit a case when he disagrees 
assessors or in any other manner with *̂ ‘e j UI7 ' 9 All. 424. 
mentioned in the lode,’ 9 All. 424, ” Added by Act IH  of 1884, sec. 8.
per Straight J. * Added by Act III of 1884, sec, 8.
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subject, and such European B ritish  subject is committed for Native 

trial before a H igh  Court or Court o f Session, such subject ac"
and person m ay be tried together, and the procedure on the 
trial shall be the same as it would have been had the European 
B ritish  subject been tried separately:

Provided th at, i f  the European B ritish  subject requires When Na- 

under section 451 to be tried b y  a mixed ju ry , or b y  a mixed giakoBepa 
set of assessors, and the person not being an European B ritish  rate trial, 

subject requires th at he shall be tried separately, the latter 
person shall be tried separately in accordance w ith  the provisions 
of Chapter X X I I I .

4 5 3 . W hen an y person claims to be dealt w ith  as an Procedure 

European B ritish  subject, he shall state the grounds of such perg),a™be 
claim  to the M agistrate before whom he is brought for the dealt, with 
purposes of the inquiry or tria l; and such M agistrate s h a ll1 subject', 
inquire into the tru th  of such statement, and allow  the person 
m akin g it a reasonable tim e w ithin w hich to prove th at it is
true, and shall then decide whether he is or is not an European 
B ritish  subject, and shall deal w ith  him accordingly. I f  anv 
such person is convicted b y  such M agistrate and appeals from 
such conviction, the burden of proving th at the M agistrate’s 
said decision was w rong shall lie upon him.

W hen any such person is committed b y  the M agistrate for 
trial before the Court o f Session, and such person before such 
Court claims to be dealt w ith  as an European B ritish  subject, 
such Court shall, after such further inquiry, if  any, as it thinks 
fit, decide whether he is or is not an European B ritish  subject, 
and shall deal w itli him accordingly. I f  he is convicted by 
such Court and appeals from such conviction, the burden of 
proving that the Court’s said decision was w rong shall lie 

upon him.
W hen the Court before which an y person is tried decides 

th at he is not an European British subject, such decision shall 
form  a ground of appeal from the sentence or order passed in 

such trial.

4 5 4 . I f  an European British subject does not claim  to be Failure 

dealt w ith as such by the M agistrate before whom he is tried

1 before going into the ease, 4 All. >4'■  waiver.
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or by whom he is committed, or if, when such claim has been 
made before, and disallowed by, the committing Magistrate, 
it is not again made before the Court to which such subject is 
committed, he shall be held to have relinquished his right to 
be dealt with as such European British subjectl , and shall not 
assert it in any subsequent stage of the same case.

Unless the M agistrate has reason to believe that any person 
brought before him is not an European British subject, the 
M agistrate shall ask such person whether he is such a subject 

or n o t2.

Trial under 4 5 5 . W here a person who is not an European British 
terVfTr su^jeet is dealt with as such under this chapter, and does 
son not an not object, the inquiry, commitment, trial or sentence (as 
subject the case m ay be) shall not, by reason of such dealing, be

invalid.

Right of 4 5 6 . W hen any European British subject3 is unlawfully 
B- detained in custody by any person, such European British

lawfully subject or any person on his behalf may apply to the H igh
apply to be Court which would have jurisdiction over such European 
brought British subject in respect of any offence committed by him at
HhdT the place where he is detained, or to which he would be
Court. entitled to appeal from any conviction for any such offence,

for an order directing the person detaining Kirn to bring him 
before the Hig'h Court to abide such further order as it may 

pass.
Procedure 4 5 7 . The H igh  Court, if  it  thinks fit, may, before issuing 
°r such order;> inquire, on aflidavit or otherwise, into the grounds
P ica 10 ^  it is applied for, and grant or refuse such application;

or it m ay issue the order in the first instance, and, when the 
person applying for it is brought before it, it may make such 
further order in the case as it thinks fit, after such inquiry (if 

any) as it thinks necessary.

I ; e as regards the tribunal, the subject’s rights have been distinctly 
procedure, and (if convicted) the made known to him and that he was
punishment, 6 Cal. 83, 87. ?nabled *0,e“ rol8,a 1119 ?bo,oe

* He Fov 1 Tayl. & Bell, 219. judgment whether he would or would
But omission to ask this question not claim them, 6 Cal. 83, 87, 88. 
will not affect the validity of any does not apply to
proceeding, see. 534- «  » « *  t '* "  ' NatlVeS' 1 AU’ 5’
ever appear that the European British

' G°i^X
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4 5 8 . The H ig h  Court m ay issue such orders throughout Territories

the territories w ith in  the local lim its o f its appellate criminal ^ ° ĉ shoat 
jurisdiction, and such other territories as the Governor General High Court 

in Council m ay direct1. ^oh orders.

4 5 9 . Unless there is som ething repugnant in the context, Acts con- 

all enactments heretofore or hereafter made b y  the Governor jurisdfetion 

General in Council, w hich confer on M agistrates or on the °u Magis- 

Court o f Session jurisdiction over offences, shall be deemed to Court of 

apply to European British subjects, although such persons be Ses310n- 
not expressly referred to therein 3.

N oth in g  in this section shall be deemed to authorise any 
Court to exceed the lim its prescribed b y  this chapter as to the 
amount of punishment w hich it  m ay inflict on an European 
B ritish  subject, or to confer jurisdiction on an y M agistrate or 
an y Judge presiding in a Court o f Session3 not being a Justice 
of the P ea ce2.

4 6 0 . In  every case triable b y  ju ry  or w ith  the aid of Jury for 

assessors, in w hich an European (not being an European ropearfs”̂ r~ 

B ritish  subject) or an Am erican is the accused person, or one Americana, 

of the accused persons, not less than h a lf the number of jurors
or assessors shall, if  practicable and i f  such European or 
Am erican so claims, be Europeans or Am ericans.

4 6 1 . W henever an European or Am erican is charged before Jury when

the Court of Session join tly  w ith  a person not an European or ^ A m e r?

Am erican, and in compliance w ith  a claim made under section cancharged

460 is tried b y  a jury, or w ith  the aid of a set o f assessors, tidufone

of w hich a t least one-half consists o f Europeans and Am ericans, of another
, . , . ,  , . race,

the latter person shall, if he so claims, be tried separately.

4 6 2 . W hen a trial is to be held before the Court of Session Summon- 

in w hich the accused person, or one of the accused persons, is empauel- 

cntitled to be tried by a ju ry  constituted under the provisions ^ng ĵurors 
of section 451 or section 460, or before the C ourt of a D istrict or 4g0' 
M agistrate or Sessions Judge proceeding’ under section 451 a

1 See the five notifications, dated also 9 Bom. 288, 3-3, and 5 Mad. 333. 
respectively 23 Sept.1874, issued by the 8 See 5 Mad. A - ^ 77-
Governor General in Council under 8 Inserted b} 0 c 4> sec.
28 Vic. c. 15. sec. 3, Gazette o f India, 9; which section also repealed the 
1874, P- 486, and a sixth notification, laBt sixteen wor s 0 Bee. _ c
dated 18 Dec. 1874, ibid., p. 612. See X  of 1882.

VOL. II. Q



or 451 B 1, the Court shall, three days at least before the day 
fixed for holding such trial, cause to be summoned, in the 
manner hereinbefore prescribed, as many European and 
American jurors as are required for the trial.

The Court shall also at the same time in like manner cause 
to be summoned the same number of other persons named in 
the revised list, unless such number of such other persons has 
been already summoned for trials by jury at that session.

From the whole number of persons returned, the jurors who 
are to constitute the jury shall he chosen by lot in the manner 
prescribed in section 276, until a jury containing the proper 
number of Europeans or Americans, or a number approaching 
thereto as nearly as practicable, has been obtained :

Provided that in any case in which the proper number of 
Europeans and Americans cannot otherwise be obtained, the 
Court may, in its discretion, for the purpose of constituting 
the jury, summon any person excluded from the list on the 
ground of his being exempted under section 320.

Proaecu- 4 6 3 . Criminal proceedings against European British sub- 
Euro'ima jocts, Europeans not being European British subjects, and 

. Americans, before the Court of Session and H igh Court, shall,
’ menoanB- exC0pj. as otherwise expressly provided, be conducted according

to the provisions of this Code.

C H A P T E R  X X X I V .

LUNATICS.

Procedure 4 6 4 . W hen a M agistrate holding an inquiry or a trial has 
where reason to believe that the accused is of unsound mind and
appears consequently incapable of m aking his defence, the M agistrate 
insane to inquire into the fact of such unsoundness, and shall
trate. cause such person to he examined by the Civil Surgeon 

of the D istrict or such other medical oiheer as the Eocal 
Government directs 'i , and thereupon shall examine such 
Surgeon or other officer as a witness, and shall reduce the 

examination to writing.
1 Added by A ct I I I  of 1884, scr. Governments of Madras, Bombay,

JO and Assam, Maepherson, Lists, 1884,
3 See notifications by the local PP* !I4> “33, 658.
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If sucli Magistrate is of opinion that the accused is of 
unsound mind and consequently incapable of making his 
defence, he shall postpone further proceedings in the case1.

4 6 5 . If any person committed for trial before a Court of Procedure 

Session or a High Court appears to the Court at his trial to
be of unsound mind and consequently incapable of making his committed 

defence, the jury or the Court with the aid of assessors shall, Court of 

in the first instance, try the fact of such unsoundness and or 
incapacity 2, and, if satisfied of the fact, shall pass judgment appears 

accordingly, and thereupon the trial shall be postponed. msane-
The trial of the fact of the uusoundness of mind and in­

capacity of the accused shall be deemed to be part of his trial 
before the Court.

4 6 6 . A\ lienever an accused person is found to be of unsound Release of 
mind and incapable of making his defence, the Magistrate or pencUngiu- 

Couit, as the case may be, if the case is one in which bail may vestigation 

be taken, may release him on sufficient security being given °r tr' " 
that lie shall be properly taken care of and shall be prevented
from doing injury to himself or to an y other person, and

for his appearanco when required before the M agistrate or
Court or such officer as the M agistrate or Court appoints in 
this behalf.

If the case is one in which bail may not be taken, or if Custody of 

sufficient security is not giveu, the Magistrate or Court shall 
report the case to the Local Government3, and the Local 
Government may order the accused to be confined in a lunatic 
asylum  or other suitable place of safe custody, and the 
Magistrate or Court shall give effect to such order 4.

4 6 7 . Whenever an inquiry or a trial is postponed under Ewump. 
section 464 or section 465, the Magistrate or Court, as the ofo*n" 
case may be, may at any time resume the inquiry or trial, and trial, 

require the accused to appear or be brought belore such 
Magistrate or Court.

' and report the case to the Local * 6 Suth. Ur. 3, col. a,
Government, 1 Suth. Or. XI. W here * Ami thereupon the authority of 
the accused, though not insane, cun- the M agistrate " r Gourt over i ho 
not be made to understand the pro- lunatic ceases and does not revive 
ceedings, see sec. 341, supra. until he is taken back under see. 473 ;

a 10 13en. Appx. 10. Bee 3 Cal. 356.

CJ 2
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Wlien the accused has been released under section 466, and 
the sureties for his appearance produce him to the officer whom 
the Magistrate or Court appoints in this behalf, the certificate 
of such officer that the accused is capable of making his 
defence shall be receivable in evidence.

Procedure 4 6 8 . If, when the accused appears or is again brought 
appearing* before the Magistrate or the Court, as the case may be, the 
before Ma- Magistrate or Court considers him capable of making his 
C o u rt6 °r defence, the inquiry or trial shall proceed.

If the Magistrate or Court considers the accused person to 
be still incapable of making his defence, the Magistrate or 
Court shall again act according to the provisions of section 
464 or section 465, as the case may be.

When ac- 4 6 9 . When the accused appears to be of sound mind at the 
avoirs to time of inquiry or trial, and the Magistrate is satisfied from 
have been the evidence given before him that there is reason to believe 
m.,ane. ^ a t  the accused committed an act which, if he had been of 

sound mind, would have been an offence, and that he was at 
the time when the act was committed, by reason of unsound­
ness of mind, incapable of knowing the nature of the act or 
that it was wrong or contrary to law1, the Magistrate shall 
proceed with the case, and, if the accused ought to be com­
mitted to the Court of Session or High Court, send him for 
trial before the Court of Session or High Court, as the case 
may be.

Judgment 4 7 0 . 'Whenever any person is acquitted upon the ground 
onground1 that, at the time at which he is alleged to have committed 
of lunacy. an offence, he was, by reason of unsoundness of mind, in­

capable of knowing the nature of the act alleged as con­
stituting the offence, or that it was wrong or contrary to law, 
the finding shall state specifically whether he committed the 
act or nota.

■ Sec the Penal Code, sec. 84 ; vol. have committed an offence, the High 
j  j . „ Court will not interfere with the ver-

' “ See for a form of such finding, 8 diet except upon the clearest evidence 
Suth. Or. Letters,19. Where the jury • that the jury was mistaken, 19 Suth. 
finds that the accused was insane at Cr. 45* 
the time at which he is alleged to

' Gô \
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Whenever such judgment states that the accused Person ac- 
person committed the act alleged, the Magistrate or Court on'snch 
before whom or which the trial has been held shall, if such |^und. ̂  
act would, but for the incapacity found, have constituted an safe cus- 
offence, order such person to be kept in safe custody i n tody' 
such place and manner as the Magistrate or Court thinks 
fit, and shall report the case for the orders of the Local 
Government.

The Local Government may order such person to be con­
fined in a lunatic asylum, jail or other suitable place of safe 
custody.

4 7 2 . When any person is confined under the provisions of Lunatic 

section 466 or section 471, the Inspector General of Prisons, ^ ”ner3 
if such person is confined in a jail, or the visitors of the visited, 

lunatic asylum, or any two of them, if he is confined in
a lunatic asylum , m ay visit hint in order to ascertain his 
state of m in d ; and he shall be visited once at least hr every 
six months b y  such Inspector General or b y  two of such 
visitors as aforesaid; and such Inspector General or visitors 
shall m ake a special report to the Local Governm ent as to 
the state of mind of such person.

4 7 3 . If  such person is confined under the provisions of Procedure 
section 466, and such Inspector General or visitors shall eer- ^  prisoner 
tify that, in his or their opinion, such person is capable of reported 

making his defence, he shall be taken before the Magistrate Pairing °f 
or Court, as the case may he, at such time as the Magistrate defence- 
or Court appoints, and the Magistrate or Court shall deal
w ith  such person under the provisions of section 4 6 8 ; and 

the certificate of such Inspector General or visitors as afore­

said shall be receivable as evidence.

4 7 4 . I f  such person is confined under the provisions o f Procedure 
section 466 or section 4 7 1 , and such Inspectoi General or ]uuatjocon_ 

visitors shall certify  that, in his or their judgm ent, he m py
be discharged without danger of his doing injury to himself declared ' 
or to any other person, the Local Government may thereupon 
order him to be discharged, or to be detained m custody, or 
to be transferred to a, public lunatic asylum if he has not been
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already sent to such an asylum ; and, in ease it orders him to 
be transferred to an asylum, m ay appoint a commission, con­
sisting of a judicial and two medical officers.

Such commission shall make formal inquiry into the state 
of mind of such person, taking such evidence as is necessary, 
and shall report to the Local Government, which m ay order 
his discharge or detention as it  thinks fit.

Delivery of 475 . W henever any relative or friend of any person con- 
care of re- under the provisions of section 466 or section 471 desires
lative. that he shall he delivered over to his care and custody, the 

Local Government, upon the application of such relative or 
friend, and on his g iv in g  security to the satisfaction of such 
Government that the person delivered shall he properly taken 
care of and shall be prevented from doing injury to himself 
or to any other person, may order such person to be delivered 
to such relative or friend.

W henever such person is so delivered, it shall be upon 
condition that he shall be produced for the inspection of 
such officer ahd at such times as the Local Government 
directs.

The provisions of sections 473 and 474 shall, mutatis mu­
tandis, apply to persons delivered under the provisions of this 
section; and the certificate of the inspecting officer appointed 
under this section shall be receivable as evidence.

Governor 4 7 5  a . The Governor General in Council may direct that 
Council any person whom the Local Government has ordered under
may re- this chapter to be confined in a lunatic asylum, jail or other
criminal place of safe custody, shall be removed from the place where
frmn one fie ' s confine<̂  any hmatic asylum, jail or other place of
province to safe custody in British India h
another.
Local Go- 475  b . The Local Government may empower the officer in 
may'relieve charge of the ja il in which a person is confined under the 
Inspector provisions of section 466 or section 471 to discharge all or 
certain ° any of the functions of the Inspector General of Prisons 
functions, under section 472, section 473, or section 4 7 4 1, 1

1 Act X.of 1S86, sec. I a.

• G°i&X
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CHAPTER X X X Y .

PROCEEDINGS IN CASE OF CERTAIN OFFENCES AFFECTING 

THE ADMINISTRATION OF JUSTICE.

4 7 6 . W h en  any C ivil, Crim inal or Revenue Court is of Procedure 

opinion th at there is ground for inquiring into an y offence ™entfoned 

referred to in section 195, and com mitted before it  or brought in s. 195. 

under its notice in the course of a judicial proceeding, such 
Court, after m akin g  an y prelim inary inquiry th at m ay be 
necessary1, m ay send the case for inquiry or trial to the nearest 
M agistrate of the first c la ss2, and m ay send the accused in 
custody, or take sufficient security for his appearance, before
such M agistra te; and m ay bind over any person to appear 
and g iv e  evidence on such inquiry or trial.

Such M agistrate shall thereupon proceed according to law , 
and m ay, if  he is authorised under section 192 to transfer 
cases, transfer the inquiry or trial to some other competent 
M agistrate 3.

4 7 7 . Subject to the provisions o f section 444, a Court o f Tower of 

Session m ay charge a person for an y offence referred to in sec-
tion 1 9 5  and committed before it, or brought under its notice to such of- 

in the course of a judicial proceeding4, and m ay commit, or nTute^b™" 
adm it to bail and try , such person upon its own charge 5. itself.

Such Court m ay direct the M agistrate to cause the attend­

ance of any witnesses for the purposes of the trial.

4 7 8 . W hen any such offence is committed before a n y  power of 

C ivil or Revenue Court, or brought under the notice c o f any

1 to satisfy the Court that there is the inconvenience which would he 
ground for etc., 7 Mad. 189, 190: 5 caused if a Judge were obliged to 
A ll. 6a: 6 All. 98, 114. The pre- appear before a Magistrate and mate 
limiuary inquiry need not be con- a complaint on oa ■ m °r er *y 
ducted in presence of the accused, 9 a foundation for a prosecution, 7 A ll.
Suth. Cr. 3, or extend to all the 871.
persons who may he implicated in the * Jndge who has> a„

0 ^ iT s l t h  Cr " I t ' such, 6»nctioned a ProSeoUtionQfor3 outb. Ur. 45. , rv may, in his capacity as Ses-
And he may discharge the accused W  ; (ho offenoe> 6 Bom. 

if  he thinks the evidence not sufficient sions J -t •' 
to warrant committal, 5 Bom. H. C., 479' „
Cr. 41, geo. 476 is intended to avoid “ 4 ®en' ' r ' ’

■ e°tex



H  S  J* 0-32 THE CODE OF CRIMINAL PROCEDURE. ' S i  I
K X M A - /  . . . .

Courts to C ivil or Revenue Court in the course of a judicial proceedingl , 
complete nq the case is triable exclusively by the H igh Court or Courtmvestiga- < 0

.tion and of Session, or such C ivil or Revenue Court thinks that it 

H!™h Court ought to be tried by the H igh  Court or Court of Session, 
or Court of C ivil or Revenue Court may, instead of sending the 

case under section 476 to a M agistrate for inquiry, itself 
complete the inquiry, and commit or hold to bail the accused 
person to take liis trial before the H igh  Court or Court of 
Session, as the case m ay be.

For the purposes of an inquiry under this section, the Civil 
or Revenue Court may, subject to the provisions of section 
443, exercise all the powers of a M agistrate; and its pro­
ceedings in such inquiry shall be conducted as nearly as may 
be in accordance w ith the provisions of Chapter X V I I I ,  and 
shall be deemed to have been held by a M agistrate.

Procedure 4 7 9 - W hen any such commitment is made by a C ivil or 
of Civil Revenue Court, the Court shall send the charge w ith the order 
such cases, of commitment and the record of the case to the Presidency 

M agistrate, District M agistrate or other M agistrate authorised 
to commit for tria l; and such M agistrate shall bring the 
case before the H igh  Court or Court of Session, as the case 

• may be, together w ith the witnesses for the prosecution and 

defence.

Procedure 4 8 0 . W hen any suc-h offence as is described in section 175, 
in certain gecfton 178, section 170, section 180, or section 228 of the 
contempt. Indian Penal Code is committed in the view or presence of 

any C ivil, Criminal or Revenue Court, the Court m ay cause 
the offender, whether he is an European British subject or not, 
to be detained in custody; and at any time before the rising 
of the Court on the same day may, if he thinks fit, take cog­
nisance of the offence and sentence the offender to fine not 
exceeding two hundred rupees2, and, in default of payment, 
to simple imprisonment3 for a term which may extend to one 
month, unless such fine be sooner paid.

1 g t0,  relieve the offender from liability to
3 For form' of warrant of commit- have the fine levied by distress and 

ment see Robed. Y . No. 38. sale’ 3 Suth' Cr- Letters, ai.
* Such imprisonment does not
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~~ N oth m g in section 443 or section 444 shall be deemed to 
apply to proceedings under this section 1.

4 8 1 . In  every such case, the Court shall record the facts Record in 

constituting the offence, w ith  the statem ent (if any) made b y  sutil oa' es' 
the offender, as w ell as the fin din g and sentence 2.

I f  the offence is under section 228 of the Indian Penal Code, 
the record m ust show the nature and stage of the judicial pro­
ceeding in w hich the Court interrupted or insulted was sittin g, 
and the nature of the interruption or insult.

4 8 2 . I f  the Court in any case considers th at a person ac- Procedure 

cused of an y of the offences referred to in  section 480 and 
committed in its view  or presence should he imprisoned other- °j(nsiJers 
wise than in default of paym ent of fine, or th at a fine ex- shoUid not 
ceeding tw o hundred rupees should be imposed upon him, or b®t êa d̂er 
such Court is for an y other reason of opinion th at the ease s. 4S0. 

should not be disposed of under section 480, such Court, after 
recording the facts constituting the offence and the statem ent
of the accused as hereinbefore provided, m ay forward the case 
to a M agistrate havin g jurisdiction to try  the same, and 
m ay require security to be g iven  for the appearance of such 
accused person before such M agistrate, or, if  sufficient security 
is not given, shall forward such person under custody to such 

M agistrate.
The M agistrate to whom any case is forwarded under this 

section shall proceed to hear the complaint against the accused 

person in  manner hereinbefore provided.

4 8 3 . W hen the L ocal Government so directs, any R egistrar When Re-
or any Sub-R egistrar appointed under the Indian Registration
A c t, 1877, shall be deemed to be a  C ivil Court w ithin the a Civil 

'  „ . O „  o Court,
m eaning of sections 400 and 402 .

4 8 4 . W hen an y Court has under section 480 adjudged an Discharge 

offender to punishment for refusing or om itting to do an yth in g  on 
w hich he was law fu lly  required to do, or for any intentional ~ a Po- 
insult or interruption, the Court may, in its discretion, 
discharge the offender or rem it the punishment on his sub-

1 An appeal lies from orders under it, pec. 486 intr.i.
» 4 M ad. H  C. »»9. * ‘3 A PP*-



mission to the order or requisition of such Court, or on 
apology being made to its satisfaction.

' imprison- 4 8 5 . If any witness before a Criminal Court refuses to
committal answer such questions as are put to him x, or to produce any
of person document in his possession or power which the Court requires
Muweror° him to produce, and does not offer any reasonable excuse for
produce suc}1 refllsal sueh Court may, for reasons to be recorded in 
document. . . . .  , „

w riting, sentence him to simple imprisonment, or by w arrant11
under the hand of the presiding M agistrate or Judge commit
him to the custody of an officer of the Court, for any term not
exceeding seven days, unless in the meantime such person
consents to be examined and to answer, or to produce the
document. In  the event of his persisting in his refusal, he
m ay be dealt w ith according to the provisions of section 480
or section 482, and, in the case of a Court established by
Royal Charter, shall be deemed guilty  of a contempt.

Appeals 4 8 6 . A n y  person sentenced b y  any Court under section 
48° or section 485. m ay, notwithstanding anything herein- 

in con- before contained, appeal to the Court to which decrees or orders 

cases!'" made in such Court are ordinarily appealable. .
The provisions of Chapter X X X I  shall, so far as they are 

applicable, apply to appeals under this section, and the A p ­
pellate Court m ay alter or reverse the finding, or reduce or 
reverse the sentence appealed against.

A n  appeal from such conviction by a Court of Sm all Causes 
in a Presidency-town shall lie to the H igh  Court, and

an appeal from such conviction by any other Court of 
Sm all Causes shall lie to the Court of Session for the Sessions 
Division within which such Court is situate.

A n  appeal from such conviction by any officer as Registrar 
or Sub-Registrar appointed as aforesaid may, when such officer 
is also Judge of a C ivil Court, be made to the Court to which 
it  would, under the preceding portion of this section, be made 
if  sueh conviction were a decree by such officer in his capacity 
as such Judge, and in other cases may be made to the District 
Judge, or, in the Presidency-towns, to the High Court.

1 3 Mad. 271. 2 Se® form of warrant> Sohed. V. No. 39.
» See see. 483.

( t ( W ) i ' i  (CT
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4 8 7 . .  E xcept as provided in sections 477, 480' and 485, no Certain 

Judge of a Crim inal Court or M agistrate, other than a Judge an<* 
of a H ig h  Court, the Recorder of R angoon and the Presidency trates not 

M a g istra te s4, shall try  an y person for an y offence referred to fences re­
in section 1 u4 , when such offence is com m itted before him self or ferretl t0 

. . ' - . ; in s. 195
in  contempt of his authority 2, or is brought under his notice 3 as when com- 

such Judge or M agistrate in the course of a judicial proceeding, fe ^ tL m -  

N o tliin g  in section 476 or section 48a shall prevent a selves. 

M agistrate empowered to com mit to the C ourt of Session or 
H ig h  Court from  him self com m itting an y case to such Court, 
or shall prevent a Presidency M agistrate from  him self dis­
posing of an y case instead of sending it  for inquiryvto another 
M agistrate.

CHAPTER XXXVI.
OP TIIE MAINTENANCE OP WIVES AND CHILDREN4.

4 8 8 . I f  an y  person h avin g  sufficient means neglects or Order for 

refuses to m aintain his w ife 5 or his legitim ate or illegitim ate 
ch ild 0 unable to m aintain itself, the D istrict M agistrate, a wives and 

Presidency M agistrate, a Sub-divisional M agistrate, or a 0 1 ” 0"' 
M agistrate of the first class7 m ay, upon proof o f such neglect 
or refusal, order such person to m ake a m onthly allowance for 
the maintenance of his w ife  or such child, a t such m onthly 
r a te 8, not exceeding fifty  rupees in the whole, as such M agis-

1 1 Mad. 305. marriage that has been gone through
a The District Court and Sessions is sufficient to enable the offspring of 

Court are essentially distinct Courts, the union to inherit, 
though presided over by the same 6 No order can bo passed under 
officer. There is nothing, therefore, this section for the maintenance of a 
to debar a District Judge who has, on fcotus of which a woman is believed 
hearing a civil appeal, sanctioned the to be pregnant, 3 N . U . D. 70, and
prosecution of a party for forgery, ‘ child doe' not incut 0 step-child,
from trying the offence in his capacity There is no law in In. a ike 4 & 5
of Sessions Judge, 6 Bom. 479 (on Win. I ' $/•
sec. 473 of the Code of 1873). 7 *• e. the Magistrate of the por-

3 4 Ben. App. Jur. Cr. 11. ticular area m which the husband or
* So an Assistant Sessions Judge father reside0, 9 on\. 45.

is a different Court from the Sessions 6 The Magistra e may a ter this,
Judge, 11 Bom. H. C. 98. from time to time under sec. 489.

5 A s to what is a ‘ w ife’ for the But he cannot m the first instance
purpose of this section, see 4 N. W . moke an order a a progress^ e y m-
B. 128 ( A'arao-msrriage among Jdts). creasing rate, * j- • ■ • 4o4 ■ 1» a .
The question is, whether the form of 535.
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irate thinks fit, and to pay the same to such person as the 
Magistrate from time to  tim e  directs1.

Such allowance shall he payable from the date of the order. 
Enforce- If any person so ordered wilfully neglects to comply with 
OTder.°f ^ ie or(̂ ei'; an7  such Magistrate may, for every breach of the 

order, issue a warrant 2 for levying the amount due in manner 
hereinbefore provided for levying fines, and may sentence 
such person, for the whole or any part of each month's al­
lowance remaining unpaid after the execution of the warrant, 
to imprisonment3 for a term which may extend to one month4 * : 

Prortso. Provided that; if such person offers to maintain his wife on 
condition of her living with him®, and she refuses to live with 
him, such Magistrate may consider any grounds of refusal 
stated by her6; and may make an order under this section 
notwithstanding such offer, if he is satisfied that such person 
is living in adultery, or that he has habitually treated his 
wife with cruelty.

No wife shall be entitled to receive an allowance from her 
husband under this section if she is living in adultery, or if, 
without any sufficient reason, she refuses to live with her 
husband, or if they are living separately by-mutual consent.

On proof that any wife in whose favour an order has been 
made under this section is living in adultery7, or that without 
sufficient reason she refuses to live with her husband, or that

1 The Magistrate cannot enter into 3 Q. B. 559, per Cockbnrn C. J. 
any question as to the lawful guard- 3 See form, Sched. V. No. 41.
ianship of a child, 4 Cal. 374. Where 3 simple or rigorous,
the claim for maintenance had been 4 Such a sentence is absolute and
released, the Magistrate should not the imprisonment does not cease on
enforce the order, t o  Mad. 13. payment, 8 Mad. 70. See also 9 All.

It will be observed that sec. 488, 240. For a form of warrant of im-
like the Contract Act, sec. 68, illus- prisonment on failure to pay mainten- 
tration h, assumes that husbands and ance, and of a warrant to enforce the 
parents are under a legal obligation payment by distress and sale, see 
to support their wives and children. Sched. V. Nos. 40, 41.
That a wife residing with her husband Hindh must offer to ‘ niain-
has a right to be maintained by him, wife as part of his family
see 9 Bom. 45. But, apart from the anc* to ‘ live with her as a husband 
personal laws of the Natives, there ^v6es ^  w^e>  ̂ ^lad. 371,372. 
t eems to be in India no express civil -6 A  Hindu husband’s marriage of 
obligation on the part of a father a second wife is not a sufficient 
to maintain his child. So in Eng- ground, 7 Mad. 187. 
land, Bozeley v. Border, L. K., 7 8 Bom. Cr. Ca. 124: 5 All. 224.
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th ey  are liv in g  separately b y  m utual consent, the M agistrate 
shall cancel the order.

A ll  evidence under this chaper shall be taken in the presence 
of the husband or father, as the case m ay be, or, when his 
personal attendance is dispensed w ith, in the presence of his 
pleader, and shall be recorded in the manner prescribed in the 
case of summons-cases h

4 8 9 . On proof of a change in  the circumstances of an y Alteration 

person receiving under section 488 a m onthly allowance, or ™CglluW' 
ordered under the same section to pay a m onthly allowance to
his w ife or child, the M agistrate m ay m ake such alteration in 
the allowance as he th in ks lit, provided the m onthly rate of 
fifty  rupees be not exceeded.

4 9 0 . A  copy of the order of maintenance shall-be g iven  Enforee- 

w ithout paym ent to the person in whose favour it  is made, or
to his guardian, i f  any, or to the person to whom the allowance maintain- 

is to be p a id ; and such order shall be enforceable2 by any anoe' 
M agistrate in any place where the person against whom it  is 
made m ay be, on such M agistrate  being satisfied as to the 
identity  of the parties and the non-paym ent of the allowance 
d ue3.

3 A  Hindu marriage of a man refer the applicant to a Magistrate 
reverting from Christianity to Hindi!- having jurisdiction under section 490 ; 
ism is not void in consequence of a 4 Mad. 230.
previous Christian marriage, 4 Mad., 3 The order does not deprive a 
H. C. Eulings, iii. The Hindi! as well Muhammadan husband against whom
as the Christian wife of such a person it is made of his right to divorce his
is therefore entitled to maintenance wife, and after such divorce the
under this section. order cannot be enforced (7 Bom. 180),

A s to the High Court’s power to except as to the interval between the
revise orders made under this section, date of the order and the divorce (19
see 20 Suth. Cr. 58, <; Bom. H. C., Cr. Suth. Cr. 73b and excePt duriu2 the 
Ca. 81. period of iddat, i. e. three months in

Of course section 488 does not de- the case of a non-pregnant woman;
prive a wife of any remedy in the Civil the period of gestation i f  she be
Courts which she would otherwise pregnant, 5 All. 2- . or® t°
have had against her husband, 6 orders of maintenance o u nm-
Suth. Civ. R, 57, col. 2. madan wives, 8 Bom. H. C., Cr. Ca.

s This does not deprive the Magis- 95: 5 ®al- 55  ̂ • a ■ 7 '• n er 
trate of Ids jurisdiction under section the Shia law, mu a wives aie no en-
488. When the person against whom titled to maintenance , u s oes
the order is made is beyond his juris- not affect their s atu u g 1 un cr
diction he may, in his discretion, chap, xxxvi, 8 t a . 73
issue a warrant under section 488, or
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C H A P T E E  X X X Y I I .

DIRECTIONS OP THE NATURE OF A H A B E A S  C O R P U S.

Power to 4 9 1 . Any of tlie-High Courts of Judicature at Fort Wil- 
tions ofthe ^ am-> Ma( r̂as an(l Bombay may, whenever it thinks fit, direct— 
nature of a (a) that a person within the limits of its ordinary original 

cor~ civil jurisdiction be brought up before the Coiirt to be dealt 
with according to law;

(6) that a person illegally or improperly detained in public 
or private custody within such limits be set at liberty;

(a) that a prisoner detained in any jail situate within such 
limits be brought before the Court to be there examined as a 
witness in any matter pending or to be inquired into in such 
C o u r t ;

(cl) that a prisoner detained as aforesaid be brought before a 
court-martial or any commissioners acting under the authority 
of any commission from the Governor General in Council for 

. trial or to be examined touching any matter pending before 
such court-martial or commissioners respectively;

(e) that a prisoner within such limits be removed from one 
custody to another for the purpose of trial; and

( / )  that the body of a defendant within such limits be 
brought in on the Sheriff's return of cepi corpus to a writ of 
attachment1. ,

Each of the said High Courts may, from time to time, frame 
rules to regulate the procedure in cases under this section2.

Paving of Nothing in this section applies to persons detained under 
laws re- Bengal Regulation I II  of 1818, Madras Regulation II  of 1819 
State'pri- or Bombay Regulation XXV of 1827, or the Acts of the 
eoner.s, Governor General in Council No. XXXIV of 1850 or No. I l l  

of 1858.
1 As to the power of the late in British India‘ having authority to 

Supreme Courts to grant writs of grant and issue the said writ and to 
habeas corpus, geo I Knapp, x. This enBure the due execution thereof 
chapter seems not to affect the Eng- throughout such . . . dominion.’ 
lish prerogative writ of habeas corpus ■ " See the rules made by the High
ad subjiciendum, which runs into all Court at Fort William under the 
parts of British India. The prohibi- corresponding section of Act X  of 
tion in 25 & 26 Vic. c, 20 does not 1875, Oazette o f India, Fart II, 12 
apply, as there never has been a court Aug. 1876, p, 397,

• G oX \
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SUPPLEM ENTARY PROVISIONS.

CHAPTER XXXVIII.

OF T H E  P U B L IC  P R O S E C U T O R .

4 9 2 . The Governor General in Council or the Local G o- Power to 

vernm ent m ay appoint, generally, or in any case, or for any 

specified class of cases, in  an y  local area, one or more officers Proseeu- 

to be called Public Prosecutors b
In  any case committed for trial to the Court of Session, the 

District Magistrate, or, subject to the control of the District 
Magistrate, the Sub-drvisional Magistrate, may, in the absence 
of the Public Prosecutor, or where no Public Prosecutor has 
been appointed, appoint any other person, not being an officer 
of police below the rank of Assistant District Superintendent, 
to be Public Prosecutor for the purpose of such case.

4 9 3 . The Public Prosecutor may appear and plead without Public 
any written authority before any Court in which any case of 
which he has charge is under inquiry, trial or appeal; and, if in any 

any private person instructs a pleader to prosecute in any p™’
Court an y person in any such case, the Public Prosecutor shall under his 

conduct the prosecution, and the pleader so instructed s h a l l llirectlon- 

act therein under his directions 2.

4 9 4 . A ny Public Prosecutor appointed by the Governor Effect of
General in Council or the Local Government3 may, with the ''/ fro m '" '

consent of the Court, in cases tried by jury before the return prosecu­
tion.

1 Sec. 4, cl. (m), supra, p. 62. The 131 ; and as to the mode in which 
Bengal Government has appointed all he should perform his functions, see 
Government pleaders in the Lower 8 Bom. H. C., Or. Ca. 126, 153, per 
Provinces to be public prosecutors, Westropp C.J.
Calcutta Gu:eite, 23 Nov. 1881, Part 3 but not one appointed under sec.
I, p. 1026. 492 by the District Magistrate or

A s to his duty to call and ex- Subdivisions' Magistrate, 8 A ll. 291. 
amine witnesses, sec 7 A ll. 904, 8 Cal.

/ ''v tf*  ■ e° f e X
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of tlie verdict, and in other eases before the judgment is pro­
nounced, withdraw from, the prosecution of any person; and, 
upon such withdrawal,

(a) i f  it  is made before a charge has been framed, the ac­
cused- shall be discharged ;

(h) if it  is made after a charge has been framed, or when 
under this Code no charge is required, he shall be acquitted,

Permission 4 9 5 . A n y  M agistrate inquiring into or tryin g any case 
“ a -"  m ay permit the prosecution to be conducted by any person 
±ion- other than an officer of police below a rank to be prescribed 

b y  the Local Government in this behalf w ith the previous 
sanction of the Governor General in Council1; but no person, 
other than the Advocate General, Standing Counsel, Govern­
ment Solicitor, Public Prosecutor or other officer generally or 
specially empowered by the Local Government in this behalf 
shall be entitled to do so without such permission.

A n y  person conducting the prosecution may do so personally 
or b y  a pleader.

A n  officer of police shall not be permitted to conduct the 
prosecution if he has taken any part in the investigation into 
the offence w ith respect to which the accused is being prose­
cuted2.

C H A P T E R  X X X I X .

OF BAIL.

Bail to be 4 9 6 . "When any person other than a person accused of a 
case ofn non-bailable offence3 is arrested or detained without warrant 
bailable by an officer in charge of a police-station 4, or appears or is
offence. brought before a Court, and is prepared at any time while in

the custody of such officer or at any stage of the proceedings 
before such Court to give bail, such person shall be released 
on b a il: provided that such officer or Court, if  he or it 
thinks lit, may, instead of takin g bail from such person,

1 A ct X  of 1886, eec. 13. See 13 polico officer to prosecute offenders up 
Suth Cr 18 to final judgment. But that provision

* This’ section did not supersede was repealed by A ctX  of i886,seo. 20. 
the provision of Bom. Act Y U  of ° e0' 4, cl. (r, supra, p. 63.
1867, sec. 23, which authorised a sec. 4. cl. (0), supra, p. 63.
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large him on his executing a bond without sureties for

Ins appearance as hereinafter provided h

4 9 7 . When any person accused of any non-bailable offence 
is arrested or detained without warrant by an officer in charge 
of a police-station, or appears or is brought before a Court, he 
may be released on bail, but he shall not be so released if there 
appear reasonable grounds for believing that he has been guilty 
of the offence of which he is accused.

If  it appears to such officer or Court at any stage of the 
investigation, inquiry or trial, as the case may be, that there 
are not reasonable grounds for believing that the accused has 
committed such offence, but that there are sufficient grounds 
for further inquiry into his guilt, the accused shall, pending 
such inquiry, be released on bail, or, at the discretion of such 
officer or Court, on the execution by him of a bond without 
sureties for his appearance as hereinafter provided.

Any Court may, at any subsequent stage of any proceeding 
undei this Code, cause any person who has been released under 
this section to be arrested, and may commit him to custody.

4 9 8 . The amount of every bond executed under this chap- Power to 
ter shall be fixed with due regard to the circumstances of the direc.t ad' 
case, and shall not be excessive; and the High Court or Courtbail or re- 

of Session may, in any case, whether there be an appeal on [!mtlon of 
conviction or not, direct that any person 2 be admitted to bail,
or that the bail required by a police-officer or M agistrate be 
reduced.

4 9 9 . Before any person is released on bail or released on Bond of ac- 

his own bond, a bond for such sum of money as the police- BuretioTJ 
officer or Court, as the case may be, thinks sufficient shall be 
executed by such person, and when he is released on bail, by
one or more sufficient sureties, conditioned that such person 
shall attend at the time and place mentioned in the bond, and 
shall continue so to attend until otherwise directed by the 
police-officer or Court, as the case may be 3.

1 For forms see Scbed, V. No. 4a. 3 even a convicted person ; see
And see sec. 513, infra, as to taking a 1 All. 151 1,8 former law.
deposit in lieu of a bond. “ 3 See form of bond, Sched. V.N o. 42.

VOL. If, r



I f  the case so require, the bond shall also bind the person 
released on bail to appear when called upon at the H igh Court,
Court o f Session or other Court to answer the charge.

'  Discharge 5 b o .  A s soon as the bond has been executed, the person 
c“8' for whose appearance it has been executed shall be released; 

and when he is in jail the Court adm itting him to bail shall 
issue an order of release to the officer in charge of the j a i l1, and 

such officer on receipt of the order shall release him.
N othing in this section, section 49C or section 497 shall bo 

deemed to require the release of any person liable to be detained 
for some matter other than that in respect of which the bond 
was executed.

Power to 5 0 1 . I f, through mistake, fraud or otherwise, insufficient 
civ lT b a if" sureties have been accepted, or if they afterwards become 
when that insufficient, the Court m ay issue a warrant of arrest directing 

that the person released on bail be brought before it and may 
cient. order him to find sufficient sureties, and on his failing so to do 

m ay commit him to jail.

Discharge - 5 0 2 . A ll or any sureties for the attendance and appearance 
of sureties. Q£ a  person released on bail m ay at any time apply to a M agis­

trate to discharge the bond either wholly or so far as relates to 
the applicants.

On such application being made, the M agistrate shall issue 
his warrant of arrest, directing that the person so released be 
brought before him.

On the appearance of such person pursuant to the warrant, 
or on his voluntary surrender, the M agistrate shall direct the 
bond to be discharged either wholly or so far as relates to the 
applicants, and shall call upon such person to find other 

'  'sufficient sureties, and, if  he fails, to do sq/may commit him 

to custody.
i See form, 13ebed. V, No. 43.

’♦ >*
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OF COMMISSIONS FOR THE EXAMINATION OF WITNESSES.

5 0 3 . Whenever, in the course of an inquiry, a trial or any when at- 
other proceeding under this Code, it appears to a Presidency te“dailce °f 
Magistrate, a District Magistrate, a Court of Session or the may be dis- 

High Court that the examination of a witness is necessary for 
the ends of justice, and that the attendance of such witness 
cannot be procured without an amount of delay, expense or 
inconvenience1 which, under the circumstances of the case, 
would be unreasonable, such Magistrate or Court may dispense 
with such attendance and may issue a commission to any Issue of 

District Magistrate or Magistrate of the first class, within °.0'-rmu3q 
the local limits of whose jurisdiction such witness resides, to procedure 

take the evidence of such witness. under

When the witness resides in the dominions of any Prince or 
State in alliance with Her Majesty in which there is an officer 
representing the British Indian Government, the commission 
may he issued to such officer2.

The Magistrate or officer to whom the commission is issued, 
or, if he is the District Magistrate, he or such Magistrate of 
the first class as he appoints in this behalf, shall proceed to 
the place where the witness is, or shall summon the witness 
before him, and shall take down his evidence in the same 
maimer, and may for this purpose exercise the same powers, as 
in trials of warrant-cases under this Code \

5 0 4 . If the witness is within the local limits of the juris- Commis- 

diction of any Presidency Magistrate, the Magistrate or Court ”™I1* re 
issuing the commission may direct the same to the said in Proai- 
Presidency Magistrate, who thereupon may compel the attend- towm

1 This empowers the Courts to Cal. so). But this is only tho
allow examination by commission in reporter’s headnute, and refers to
criminal cases where a witness, mere witnesses. Certainly there is
according to the manners and c u b -  no such exemption where she is a
toms of the country, ought not to complainant.
appear in public, 5 A ll. 92. The Cal- 2 The Courts have no power to issue 
cutta High Court has been supposed commissions out of the juusdietion
to have held that a pardanashln is except in cases provided for by this
of right exempted from personal at- section, 5 Bom. 338.
tendance in Court (ibid., citing 4 » Chapter xxi, supra.

It 3
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ance of, and examine, such witness as if he were a witness in 
a case pending before himself.

Nothing in this section shall be deemed to affect the power 
of the High Court to issue commissions under the thirty-ninth 
and fortieth of Victoria, chapter 46, section 3.

Parties 5 0 5 . The parties to any proceeding under this Code in 
which a commission is issued may respectively forward any 

witness. interrogatories in writing which the Magistrate or Court 
directing the commission may think relevant to the issue, and 
the Magistrate, or officer to whom the commission is directed 
shall examine the witness upon such interrogatories.

Any such party may appear before such Magistrate or officer by 
pleader, or, if not in custody, in person, and may examine, cross- 
examine and re-examine (as the case may be) the said witness.

Power of 5 0 6 . Whenever, in the course of an inquiry or a trial or 
Provincial any other proceeding under this Code before any Magistrate 
ate>Magis- other than a Presidency Magistrate or District Magistrate, it 
trate to appears that a commission ought to be issued for the examina-
isJuJof’ tion of a witness whose evidence is necessary for the ends of
commis- •-justice, and that the attendance of such -witness cannot be
sion. J , ...

procured without an amount of delay, expense or inconvenience
which, under the circumstances of the case, would be unreason­
able, such Magistrate shall apply to the District Magistrate, 
stating the reasons for the application1; and the District 
Magistrate may either issue a commission in the manner 
hereinbefore 2 provided or reject the application.

5 0 7 . After any commission issued under section 503 or 
coinniR-0 section 506 has been duly executed, it shall be returned, 
sion' together with the deposition of the witness examined there­

under, to the Court out of which it issued; and the commission, 
the return thereto and the deposition shall be open at all 
reasonable times to inspection of the parties, and may, subject 
to all just exceptions3, be read in evidence in the case by either 
party, and shall form part of the record 4.

* He should also state the nature of taken to a question in the interroga- 
the alleged offence, the Btate of the pro- ’ tones, or to an answer in the deposi-
ceedings, and the name of the witness; tion, as if the witness had keen
see N .Y . Code of Crim. Proc. § 639- “ J1??. orally in court,

a Sec. 503. . ^  111 evidence by coinmis-
5 i. e. the same objection may be *»°n a document is tendered and ob-

<SL
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5 0 8 . In  every case in w hich a commission is issued under Adjourn-, 

section 503 or section 506, the inquiry, trial or other proceeding-
m ay be adjourned for a specified tim e reasonably sufficient for trial, 

the execution and return of the commission.

CHAPTEE XLI.

SPECIAL RULES OF EVIDENCE.

5 0 9 . T h e deposition of a C iv il Surgeon or other medical Deposition 

witness, taken and attested b y  a  M agistrate in the presence of ^tness. 
the accused1, m ay be given  in evidence in any inquiry, tria l or
other proceeding under this Code, although the deponent is 

not called as a witness 2.
The Court m ay, i f  it  thinks fit, summon and examine such Power to 

deponent as to the subject-m atter of his deposition. medical1

5 1 0 . A n y  document purporting to be a rep o rt3 under the f
hand of a n y 4 Chemical Exam iner or A ssistant Chem ical Chemical 
Exam iner to Governm ent, upon any m atter or th in g  duly Exammer* 
subm itted to him for exam ination or analysis and report in
the course of any proceeding under this Code, m ay be used as 
evidence in any inquiry, tria l or other proceeding under this 

Code.

5 1 1 . In  any inquiry, trial or other proceeding under th is Previous 

Code a previous conviction or acquittal m ay be proved, in  “ alquktal 
addition to any other mode provided b y  an y law  for the tim e howproved, 

being in force,—
(a) b y  an extract certified under the hand of the officer 

h avin g  the custody of the records of the Court in w hich such 
conviction or acquittal was had to be a copy of the sentence or 

order; or

jected to on any ground, tha opposite Cr. 2, col. 2 '■ 12 both. Cr. 35). But in 
party ib not thereby precluded from giving evidence lie may refresh his 
objecting to the document at the trial memory by referring to a report which 
on any other ground, 9 Cal. 939. he has made of his post mortem ex-

1 8 Cal. 739, 745. amiuation, 9 Cal. 455.
2 Whether he is called or not, his 5 be- the «riSinab uot a copy, 6 

deposition is admissible, 8 Cal, 739. Ben. Appx. I22-
That a medical officer’s report not 4 Act X  ot 188 , sec. 14. bee 10 
given on oath is not evidence has often Cal. 1026, by which this amendment 
been decided in India (see 11 Suth. was suggested.

' Gô \



(b) in case of a conviction, either by a certificate signed by 
the officer in charge of the jail in which the punishment or 
any part thereof was inflicted, or by production of the warrant 
of commitment under which the punishment was suffered;

together with, in each of such cases, evidence as to the 
identity of the accused person with the person so convicted or 
acquitted.

Record of 5 1 2 . I f  it be proved1 that an accused person has absconded, 
absence of aU(  ̂that there is no immediate prospect of arresting h im 2, the 
accused. Court competent to try  or commit for trial such person for 

the offence complained of may, in his absence, examine the 
witnesses (if any) produced on behalf of the prosecution, and 
record their depositions. A n y  such deposition may, on the 
arrest of such person, be given in evidence against him on the 
inquiry into or trial for the offence until which he is charged, 
i f  the deponent is dead or incapable of g iv in g  evidence or 
his attendance cannot be procured without an amount of 
delay, expense or inconvenience which, under the circumstances 
of the case, would be unreasonable3.

CHAPTER XLII.

PROVISIONS AS TO BONDS.

Bteadof n 5 1 3 . W hen any person is required by any Court or officer 
cognisance. to execute a bond, with or without sureties, such Court or 

officer may, except in the case of a bond for good behaviour, 
permit him to deposit a sum of money or Government pro­
missory notes to such amount as the Court or officer may fix 
in lieu of executing such bond.

Procedure 5 1 4 . W henever it  is proved to the satisfaction of the
tare of Court by which a bond under this Code 4 has been taken, or of 
bond.

1 i.e. alleged, tried, and established, authorising a police-officer to take
io  Cal. 1097. security for the production of any

2 See 21 Suth. Cr. 12. -person before the police. Such a
3 8 Ail. 672, 675. See the Evidence bond is void, and there is no power to

Act, sec. 33, and 6 All. 234. alter it under this Bection, lx Cal. 78.
4 There is no provision in the Code

( ( f ) ?  (CT
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t i e  Court o f a Presidency M agistrate or M agistrate of the 
first class,

or, when the bond is for appearance before a Court to the 
satisfaction of such Court,

th at such bond has been fo rfe ited x, the Com't shall record 
the grounds of such proof, and m ay call upon any person 
bound b y  such bond to pay the penalty thereof, or to show 

cause w hy it  should not be p a id 2.
I f  sufficient cause is not shown and the penalty is not paid, 

the C ourt m ay proceed to recover the same b y  issuing a 

w a rra n t3 for the attachm ent and sale of the moveable property 

belonging to such person i .
Such w arrant m ay be executed w ithin the local lim its of 

the jurisdiction of the Court w hich issued i t ; and it  shall 
authorise the distress and sale of an y  moveable property be­
lon gin g to such person w ithout such lim its, when endorsed b y  
the D istrict M agistrate or C h ief Presidency M agistrate5 w ithin 
the local lim its of whose jurisdiction such property is found.

I f  such penalty be not paid and cannot be recovered b y  
such attachm ent and sale, the person so bound shall be liable, 
b y  order of the Court which issued the w arrant, to imprisonment 
in the civil ja il for a term w hich m ay extend to six months

The Court m ay, at its discretion, rem it an y portion of the 
penalty mentioned and enforce paym ent in paid only.

5 1 5 . A ll  orders passed- under section 5 1 4 7 b y  an y  M agis- Appeals 

trate other than a Presidency M agistrate or D istrict M agis- “ kmof, 
trate shall be appealable to the D istrict M agistrate, or, i f  not 

so appealed, m ay be revised b y  him.

1 Due execution, as well as forfci- 45, 46, 4 9 -
ture, must be proved, 11 Cal. 78. In 3 Seefonns, Sidied. V .Nos. 47,50,5a.
the case of a bond to keep the peace 4 la the case oi a surety, he must
the Magistrate must record evidence be called on to show cause why ho 
in the presence of the person bound, should not pay the penalty mentioned 
proving that he was about to do in his bond, and the record must 
something which would cause a breach clearly show that he had such notice, 
of the peace, 3 Ben. Appx. 155, and 15 Suth. Cr. 8a. 
the person bound ought to have had 5 Act X 0 1 Bec- 4 -
an opportunity of crow-examining the * See forms of warrant of impr:,on-
witnesses upon whose evidence the went,-c >e< - • ob. «*» > *>« •
rule to show cause has been issued, 1 even m el,Ca,’': ", f  n 
4 Cal. 865. keep the peace. See a Mad. 169 as to

a See forms of notice, Sched.v . Nos. the former law.

‘ e° I ^ X



Power to g j 0 # The Court or Court o£ Session may direct any
direct levy . 0 J J
of amount M agistrate to levy the amount due on a bond to appear and 

attend at such H igh  Court or Court of Session.tain recog- o
nisances.

CHAPTER XLIII.

OF THE DISPOSAL OF PROPERTY.

Order for 517. When an inquiry or a trial in any Criminal Court is 
property”*" concluded, the Court may make such order as it thinks fit1 for 
regarding the disposal of any document or other property produced 
offence before i t 2 regarding which any offence appears to have been 
committed, committed, or which has been used for the commission of any 

offence 3.
When a High Court or a Court of Session makes such 

order and cannot through its own officers conveniently deliver 
the property to the person entitled thereto, such Court may 

■ direct that the order be earned into effect by the District 
Magistrate.

When an order is made under this section in a ease in which 
an appeal lies, such order shall not (except when the property 
is live-stock or is subject to speedy and natural decay4) be 
carried out until the period allowed for presenting such appeal 
has passed, or, when such appeal is presented within such 
period, until such appeal has been disposed of.

E xp lan ation .—In this section the term ‘  property ’  includes, 
in the case of property regarding which an offence appears to 
have been committed, not only such property as has been 
originally in the possession or under the control of any party, 
but also any property into or for which the same may have

1 This discretionary power would instruments used for coining, false
not of course enable the Court to be- weights and measures. I f  the Dis- 
Btow the property in charity, Mad, trict Magistrate thinks such an order 
H. C. Pro. 20 July, 1875, cited by improper, ho should direct it to be 
Henderson, p. 457. stayed, under sec. 520, 8 Bom. 575.

2 x9 Snth. Cr. 3. < See see. 525, infra.
• For example, counterfeit coins,

( I  ) | <SL
2 4 8  THE CODE OP CRIMINAL PROCEDURE. K J
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V Al 5B6I1 converted or exchanged, and anything acquired by such 
conversion or exchange, whether immediately or otherwise1.

5 1 8 . In  lieu of itself passing an order under section 517, Order 

the Court may direct the property to be delivered to the fomofre- 
District Magistrate or to a Sub-divisional Magistrate, who ference to 
shall in such cases deal with it as if it had been seized by the SuR divi^  

police and the seizure had been reported to him in the manner si.on31 Ma' 
hereinafter mentioned.

5 1 9 . \\ hen any person is convicted of any offence which Payment 

includes, or amounts to, theft or receiving stolen property, purchaser11 
and it is proved that any other person has bought the stolen of money 
property from him without knowing, or having reason to accused" 

believe that the same was stolen, and that any money has on
his arrest been taken out of the possession of the convicted 
person, the Court may, on the application of such purchaser 
and on the restitution of the stolen property to the person 
entitled to the possession thereof, order that out of such money > 
a sum not exceeding the price paid by such purchaser be 
delivered to him 2.

5 2 0 . Any Court of appeal3, confirmation, reference or Stay of or- 

revision may direct any order under section 517, section 518 der.under 
or section 519, passed by a Court subordinate thereto, to be 5?s'or 519! 
stayed pending consideration by the former Court; and may 
modify, alter or annul such order.

5 2 1 . On a conviction under the Indian Penal Code, section Destrue- 

293, section 293, section 501 or section 502, the Court may of 
order the destruction of all the copies of the thing in respect libellous 

of which the conviction was had, and which are in the custody ^ ^ trher 
of the Court or remain in the possession or power of the person 
convicted.

The Court may in like manner, on a conviction under the 
Indian Penal Code, section 272, section 273, section 274, or

1 It  includes property produced by rency notes which had been delivered 
a witness as well ah property seized by to bonojids holdei a for value, see 3 Cal. 
the police or found in possession of the 379- As to money, 7 Mad. H. C. 233. 
accused. See 9 Mad. 449, 13 Bom. 3 Founded on 30 & 31 Vic. e. 35. s. 9.
H . C. 217. But it does not include a 5 This does not necessarily mean a
stolen cow’s calf born a year after the Court before which an appeal is pend- 
theft, 10 Mad. 25 As to stolen cur- ing, 3 tlal■ 379 • 9 449’
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section 275, order the food, drink, drug or medical preparation 
in respect of which the conviction was had to he destroyed.

Power to 5 2 2 . W henever a person is convicted of an offence attended 
session of bY criminal force, and it appears to the Court that, by such 

IbR pro"- f °rCCj alW Person has been dispossessed of any immoveable 
perty. property, the Court may, if  it  thinks fit, order such person

to be restored to the possession of the sam e1.
N o such order shall prejudice any right or interest to or in 

such immoveable property which any person m ay be able to 
establish in a civil suit.

Procedure 5 2 3 . The seizure by any police-officer of property taken 
upon°6eiz- under section 51, or alleged or suspected to have been stolen, 
ure of pro- or found under circumstances which create suspicion of the
perty taken . . « ™ _ ,,  _ , 1
under 0. 51 commission of any offence, shall be forthwith reported to a 
or stolen. M agistrate, who shall make such order as he thinks fit re­

specting the delivery of such property to the person entitled to 
the possession thereof 2, or if such person cannot be ascertained, 
respecting the custody and production of such property 3.

Procedure I f  the person so entitled is known, the M agistrate may 
owner of order tbe property to be delivered to him on such conditions 

E d * 7 any) as t,le M agistrate thinks fit. I f  such person is un- 
unknown. known, the m agistrate m ay detain it, and shall, in such case, 

issue a proclamation4 specifying the articles of which such 
property consists, and requiring any person who may have 
a claim thereto to appear before him and establish his claim 
within six months from the date of such proclamation 5.

Procedure 5 2 4 . I f  no person within such period establishes his claim 
dafaTant to such property, and if  the person in whose possession such 
appear* property was found is unable to show that it was legally 
inonths! * acquired by him, such property shall be at the disposal of the

1 23 Huth. Cr. 54, per Phear J. the accused as to the ownership of
2 Not necessarily the person froi 1 the property are admissible under

whom the property was taken, 8 Bom. this section, 9 Bom. 131,
338. Compare 2 & 3 Vic. c. 71. s. 29,. 1 Sea sec. 87 and, 2 All. 276,
Of course the order does not conclude 5 Tke Magistrate must summon the
the right of any one, and thereal owner witnesses named by the claimant and
may sue the holder of the property, 9 take due steps to secure their attend- 
Bom. 131. ance, 18 Suth. Cr. 5.

3 Statements made to the police by
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Government, and may lie sold imder the orders of tlie Presi­
dency Magistrate, District [Magistrate or Sub-divisional Ma­
gistrate, or of a Magistrate of the first class empowered by 
the Local Government in this behalf.

In the case of every order passed under this section, an 
appeal shall lie to the Court, to which' appeals against sen­
tences of the Court passing such 'order would lie.

5 2 5 . I f  the person entitled to the possession of such pro- Power to 

perty is unknown or absent, and the property is subject to ®uVp™h" 
speedy and natural decay, or the Magistrate to whom its perty. 

seizure is reported is of opinion that its sale would be for the 
benefit of the owner, the Magistrate may at any time direct it
to be sold; and the provisions of sections 523 and 524 shall,' 
as nearly as may be practicable, apply to the nett proceeds of 
such sale b ' ,  ■

C H A P T E K  X L I Y .

OP THE TRANSFER OF CRIMINAL CASES.

5 2 6 . Whenever it is made to appear to the High Court— High Court

(a) that a fair and impartial inquiry or trial cannot be had f°r cule^or

in any Criminal Court subordinate thereto2, or itself try it.

(A) that some question of law of unusual difficulty is likely 
to arise, or

(c) that a view of the place in or near which any offence 
luas been committed may be required for the satisfactory in­
quiry into or trial of the same, or

(d)  that an order under this section will tend to the general 
convenience of the parties or witnesses, or

(e) that such an order is expedient for the ends of, justice 3,
it may order—

1 A s to orders made Iona fide  under ’ Inserted by Act III  of 18S4,
this section by Magistrates not cm- sec. I*. Clause '(^l would clearly 
powered to make them, see Bee. 5 29 (4 ). cover such a case M .that in g'Brtu.

’  9 Bom. 17 2, 333 : 6 0 al. 491: 7 Cal. 333>where the High Court.transferred 
322 : 5 Mad. H. C. 212 : 9 Mad. 356. to itself a ease o f defamation from the 
Before transferring a ease against the Cantonment M^gisti ate s Court at 
wish of the accused, the High Court SikandanibAd on the pound that no 
requires the very best evidence that a machinery 01a tna jury existed 
fair trial cannot be liad where the case at Sikandara r . 
is ordinarily triable, 6 Cal. 491.
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(1 ) that any offence be inquired into or tried by any Court 
not empowered under sections 177 to 184 (both inclusive), but 
in other respects competent to inquire into or try such 
offence;

(2) that any particular criminal case or appeal, or class of 
such cases or appeals, be transferred from a Criminal Court 
subordinate to its authority1 to any other such Criminal Court 
of equal or superior jurisdiction; or

(3) that any particular criminal case or appeal be trans­
ferred to and tried before itself ; or

(4 ) that an accused person be committed for trial to itself 
or to a Court of Session 2.-

When the High Court, withdraws for trial before itself any 
case from any Court other than the Court of a Presidency 
Magistrate, it shall, except as provided in section 267, observe 
in such trial the same procedure which that Court would have 
observed if the case had not been so withdrawn.

Every application for the exercise of the power conferred by 
this section shall be made by motion which shall, except when 
the applicant is the Advocate General, be supported by affi­
davit or affirmation 3.

When an accused person makes an application under this 
section, the High Court may direct him to execute a bond, 
with or without sureties, conditioned that he will, if con­
victed, pay the costs of the prosecutor.

Notice to Every accused person making any such application shall 
Prosecutor give to the Public Prosecutor notice in writing of the applica- 
tion^ui'cler ti°nJ together with a copy of the grounds on which it is 
sec. 526. made; and no order shall be made on the merits of the appli­

cation unless at least twenty-four hours have elapsed between 
the giving of such notice and the hearing of the application.

N othing in this section shall be deemed to affect any order 

made under section 197.

Adjourn- 5 2 6  A. If in any criminal case or appeal, before the com-
application mencement of the hearing, the public prosecutor, the com-
under sec- Tqainant, or the accused notifies to the Court before which the 
tion 526. K

1 9 Mad. 356. 5 Inserted by Act III of 1884, sec. n .
> I Cal. 2x9: 8 Cal. 63: 9 C’al. 397.

' G°ifeX
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case or appeal is pending his intention to m ake an application 
under section 526 in  respect o f the case, the Court shall 
exercise the powers of postponement or adjournment g iven  b y  
section 344 in such a manner as w ill afford a reasonable tim e 
for the application being made and an order being obtained 
thereon, before the accused is called on for his defence, or, in 
the case of an appeal, before the hearing of the appeal1.

5 2 7 - The Governor General in Council m ay, by notification Power of 

in the Gazette o f India, direct the transfer of an y particular Geiierann 
crim inal case or appeal from  one H ig h  Court to another H igh  Council to 

Court, or from an y Crim inal Court subordinate to one H ig h  criminal 

Court to an y other Crim inal Court of equal or superior juris- case3
t  . , 1 1 J . appeals.
diction subordinate to another High Court, whenever it 
appears to him that such transfer will promote the ends of 
justice, or tend to the general convenience of parties or wit­
nesses.

The Court to which such case or appeal is transferred shall 
deal with the same as if it had been originally instituted in, 
or presented to, such Court..

5 2 8 . Any District Magistrate or Sub-divisional Magistrate District or 

may withdraw any case 2 from, or recall any case which he has ^nalM a 
made over to, any Magistrate subordinate to him, and may gistrate 
inquire into or try such case himself, or refer it for inquiry or drawer*1' 
trial to any other such Magistrate competent to inquire into refer casus- 
or try the same 3.

The Local Government may authorise the District Magis- Power to 

trate to withdraw from the Magistrates subordinate to him 
either such classes of cases as he thinks proper, or particular Magistrate
classes of cases *. draw

A Magistrate making an order under this section shall c'a9se9 of 
& s cases,

record in writing his reason for making the same'.

1 Inserted by Act II I  of 18S4, sec. 1*83, Part I, p. 52, and the British
jj Burma Gazette, 1873, Part II, p, 5.

2 g g -j * Added by Act TIT of 1S84. sec.
3 When a case under trial is removed 13- W here a  Magistrate not em-

nnder this section, the whole proceed- powered in tins behalferroneously 
ings must commence de novo, 24Sutli, but in go,>1 ..itt wi u ra w s*  case
Gr and tries it himself under sec. 328,

1 See thePanjdb Gazette, 8lh Feb. see sec. 529.

/ f s * * -  • e°ifeX
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OP IRREGULAR PROCEEDINGS.

Irregular!- 5 2 9 . I f  any Magistrate not empowered by law to do any
S U E S -  of the following things, namely—
ate pro- (a) to issue a search-warrant, under section 98 ;

(6) to order, under section 155, the police to investigate an 
offence;

(c) to hold an inquest imder section 176 ;
(d) to issue process, under section 186, for the apprehension 

of a person within the local limits of his jurisdiction who has 
committed an offence outside such limits;

(,e) to take cognisance of an . offence under section 191, 
clause (a) or clause (&);

( / )  to transfer a case under section 192;
(g) to tender a pardon under section 337 or section 338 1;
(k) to sell property under section 524 or section 525 ; or
(i) to withdraw a case and try it himself under section 528; 
erroneously in good faith does that thing, his proceedings

shall not be set aside merely on the ground of his not being so 
empowered.

Irregulari- 5 3 0 . If any Magistrate, not being empowered by law in 
vitBrte'pro-tllis behalf, does any of the following things (namely)— 
cccdings. (aj attaches and sells property under section 88 ;

(b) issues a search-warrant for a letter in the I’ost-ofhce, or 
a telegram in the Telegraph Department;

(c) demands security to keep the peace ;
(d) demands security for good behaviour;
(e) discharges a person lawfully bound to be of good 

behaviour;
( f )  cancels a bond to keep the peace;
(q) makes an order, under section I33> as a 'oca  ̂nuisance;
(//) prohibits, under section 143, fbe repetition or contin­

uance of a public nuisance ;
(/) issues an order under section 1441
( j )  m akes an order u n d er C h a p te r  X II;

1 8 Cal. 56°-

111 §L
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■S
(/£) takes cognisance, under section 191, clause (c), of an 

offence;

(/) passes a sentence, under section 349, on proceedings 
recorded by another M agistrate;

(m) calls, under section 435, for proceedings;
(») makes an order for maintenance;

(0) revises under section 515, an order passed under section 
5 H ;

( p )  tries an offender1 ;
(q) tries an offender summarily 2; or
(/•) decides an appeal;

his proceedings shall be void.

531 . No finding, sentence or order of any Criminal Court3 Proceed 

shall be set aside merely on the ground that the inquiry, trial
or other proceeding in the course of which it was arrived at or place, 
passed took place in a wrong Sessions Division, District, Sub­
division or other local area 4, unless it appears that such error 
occasioned a failure of justice.

5 3 2 . I f  any Magistrate or other authority 5 purporting to When irre­

exercise powers duly conferred, which were not so conferred, mitmeu’tT' 

commits an accused person for trial before a Court of Session ma7 bo
or High Court, the Court to which the commitment is made v‘JulateJ’ 
may, after perusal of the proceedings, accept the commitment 
if it considers that the accused has not been injured therebv, 
unless, during the inquiry and before the order of commit­
ment, objection was made on behalf either of the accused or of 
the prosecution to the jurisdiction of such Magistrate or other 
authority6.

If such Court considers that the accused was injured, or if 
such objection was so made, it shall quash the commitment, 
and direct a fresh inquiry by a competent Magistrate 1.

5 3 3 . If  any Court before which a confession or other

1 I f  the offender is acquitted he * 9 ®olQ' 299-
may be retried at once, 8 Bom. 307. 6 ® 9 ~ n see ‘  66a,

a 4 Cal. 18. where the High Court refused to set
s ThiB includes an order of a Mn- aside a conviction on an improper 

gistrate committing a case to a commitment.
Court of Session having no territorial ' £>ee 21 Suth. Cr. 37: 4 Mad. 227 : 
jurisdiction, 8 Bom. 312. 5 Mad. 23.

* See 13 Bon. Appx. 4.
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Non-com- statement of an accused person recorded under section 164 or 
wittTpro- secti°n 364 is tendered in evidence finds that the provisions of 
visions of such section have not been fully complied with by the Magis- 
gfyf4 °r trate recording the statement, it shall take evidence that such 

person duly made the statement recorded1; and, notwith­
standing anything contained in the Indian Evidence Act, 
section 91, - such statement shall be admitted if the error 
has not injured the accused as to his defence on the merits.

Omission to 5 3 4 . A n  omission to ask any person whether he is an 

tion'pre- European British subject in a case to which the second clause 
scribed by of section 454 applies shall not affect the validity of any 

proceeding.

Effect of 5 3 5 . No finding or sentence pronounced or passed sliall he 
prepare*110 deemed invalid merely on the ground that no charge was 
charge. foamed unless, in the opinion of the Court of appeal or revision, 

a failure of justice has been occasioned thereby.
If the Court of appeal or revision thinks that a failure of 

justice has been occasioned by an omission to frame a charge, 
it shall order that a charge shall be framed, and that the trial 
be re-commenced from the point immediately after the framing 
of the charge.

Trial by 5 3 6 . I f  an offence triable with the aid of assessors is

offence tri- V  a j ur3b the trial shall not on that ground only be 
able with invalid.

If an offence triable by a jury is tried with the aid of 
Trial with assessors, the trial shall not on that ground only be invalid, 
offimceTri^ un êss the objection is taken before the Court ■ records its 
able by finding 2.

Sentence 5 3 7 . Subject to the provisions hereinbefore contained, no
when re- finding, sentence or order passed by a Court of competent
reason of J'V jurisdiction8 shall be reversed or altered under Chapter XXVII,
error in o r o n  appeal or revision, on account—  
charge or x A 7 . . ., .
other pro- of any error, omission or irregularity in the complaint, 
ceedmgs. surnmons, warrant, charge, judgm ent or other proceedings

1 For a case in which it was held 3 *•e- *n re9P®ct of the particular 
unnecessary to take evidence under offence charged, 10 Bom. 320, 325.
tliis section, see 14 Cal. 539, follow- As to orders etc. of Magistrates and
iug 8 Cal. 618 n. Courts without jurisdiction, see secs.

“ See 3 Cal. 765. 53°- 53*, 53 ,̂ etc.

/''vs*6 ■ G°l& X
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M ^i^pefore or daring trial or in any inquiry or other proceeding, 
under this Code, or

of the want of any sanction required by section 195 1, or  

of the omission to revise' any list of jurors or assessors in 
accordance with section 324, or

of any misdirection in any charge to a jury; 
unless such error, omission, irregularity, want or misdirection 

has occasioned a failure of justice 2.

5 3 8 . No distress made under this Code shall be deemed Distreasnot 

unlawful, nor shall any person making the same he deemed a fjj^ef-ct 
trespasser, on account of any defect or want of form in the jn proceed- 
summons, conviction, writ of distress or other proceedings m°3' 
relating thereto.

C H A P T E R  X L V I .

MISCELLANEOUS.

5 3 9 . Affidavits and affirmations to be used before a n y  Hig'h Courts and 

Court or any officer of such Court may be sworn and affirmed
before such Court or the Clerk of the Crown, or any Com- whom affi- 
missioner or other person appointed by such Court for that be sworn*7 
purpose, or any Judge, or any Commissioner for taking 
affidavits in any Court of Record in British India, or any 
Commissioner to administer oaths in Chancery in England or 
Ireland, or any Magistrate authorised to take affidavits or 
affirmations in Scotland.

1 A s to want of sanction under giving him opportunity to show cause, 
see. 132 or 197, see 9 Bom. 288. But see 14 Ben. 54, where the Magis-

3 14 Cal. 12S. See for illustrations trate omitted to hold a preliminary 
I Suth. Or. 16 (Deputy Magistrate inquiry on a charge under sec. 307 
proceeding by warrant instead of of Venal Code, 3 A ll. 392, where 
summons): 19 Suth. Cr. 7 (omission the trying Magistrate rejected the 
by Deputy Magistrate to draw up prisoner’s application that a certain 
charge): i A ll. 610 (acquittal by person might be examined on his 
Court sittiug with assessors without behalf, and dii not record the reasons 
asking their opinion): 11 Bom. 237 for rejection;and 13 Cal. 272 where a 
(omission of prisoner’s pleader to oh- Presidency ‘*»,s ra ' ■ a Suu-
ject to admissibility of his statement): tenee of sixmon is iigoiousimprison- 
7 Cal. 662 ^Sessions Judge’s wrong rnent, but 01m c record his 
order to commit person discharged res sons for 1 10 comic ipn, 
by Deputy Magistrate, without first 

VOL. II. S
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Dower to 5 4 0 . A n y  Court may, at any stage of any inquiry, trial or
m SSal °^ ier proceeding under this Code, summon any person as a
witness, or witness, or examine any person in attendance, though not 
examine ,, ,  0
person summoned as a witness, or recall and re-examme any person
present. already exam ined1 ; and the Court shall summon and examine

or recall and re-examine any such person if  his evidence appears
to it essential to the just decision of the case2.

Power to 5 4 1 . Unless when otherwise provided' by any law for the 
place'of time being in force, the Local Government may direct in what 
imprison- place any person liable to he imprisoned or committed to 

custody under this Code shall be confined 3.

Removal 5 4 1  a . ( i)  I f  any person liable to be imprisoned or com- 
jailoflnal mitted to custody under this Code is in confinement in a civil 
persons jail, the Court or M agistrate ordering the imprisonment or
confined . , r  . 0 A
in civil committal may direct tliat the person be removed to a criminal 
J'ail- jail.

(2) W hen a person is removed to a criminal jail under 
subsection (1), he shall, on being released therefrom, he sent 
back to the civil jail, unless either—

(a) three years have elapsed since he was removed to the 
criminal jail, in which case he shall be deemed to have been 
discharged from the civil ja il under section 342 of the Code of 
C ivil Procedure 4; or

(b) the Court which ordered his imprisonment in the civil 
ja il has certified to the officer in charge of the criminal jail 
that he is entitled to be discharged under section 341 of the 
Code of C ivil Procedure 3.

Power of 5 4 2 . Notwithstanding anything contained in the Prisoners' 
Magistrate Testimony A ct, 1869 G, any Presidency M agistrate desirous of

1 Compare the Evidence Act, Bee. A ll central jails in Bengal and the 
165. The Court should not refuse central prison at Lucknow have been 
to allow the prisoner to cross-examine appointed as places to which persons 
a witness called by it, 5 Cal. 614. under sentence of transportation may

1 8 All. 668. be sent. See Macpherson’s Lises,
8 Notifications under this section or J884, pp. coy, 4S1, and Henderson, 

the corresponding section of the Co'de pp- 477> 47 -̂
of 1872 have been issued as to Euro- 4 -Act X IV  of 1882, infra,
peau British subjects by the Local 5 Act X  of 1886, sec. 15.
Governments of Madras, Bombay, * Act X V  of 1869.
the Lower Provinces and the Panjiib.

y  \  ® y y  2 5 8  t h e  code op crim inal  pro cedure . n i l  j
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ning, as a witness or an accused person, in any case to order 

penning' before him, an y person confined in any ja il w ithin the ^ ”ner 
local lim its of his jurisdiction, m ay issue an order to the officer brought up 

in charge of the said ja il  requiring him  to bring such prisoner I'tio'n."™11" 
in proper custody, a t a tim e to be therein named, to the M ag is­
trate for examination.

The officer so in charge, on receipt of such order, shall act 
in accordance therewith, and shall provide for the safe custody 
of the prisoner during his absence from  the ja il for the purpose 
aforesaid.

5 4 3 . W hen the services of an interpreter are required b y  Inter- 

an y Crim inal Court for the interpretation of an y evidence or f^terprct 
statem en t1, he shall be bound to state the true interpretation of truthfully, 

such evidence or statement.

5 4 4 - S ubject to any rules made b y  the Local G overn m ent2 Expenses

w ith  the previous sanction of the Governor General in Council, 3
any Crim inal Court m ay order paym ent, on the part o f Govern- and f  it­
ment, o f the reasonable expenses of a n y  com plainant or witness nesses’ 
attending for the purposes of any inquiry, trial or other 
proceeding before such Court under this Code.

5 4 5 - W henever under an y law  in force for the tim e being Power of
a  Crim inal Court imposes a fine or confirms in appeal, revision Court to 
or otherwise a sentence o f fine, or a sentence o f w hich fine ponses or 

forms a part, the Court m ay when passing judgm ent order 3 the Bxt^ut of 
whole or any part of the fine recovered to be applied.—  fine.

(a) in defraying expenses properly incurred in the prose­

cution ;
(J) in com pensation4 for the injury caused b y  the offence 

committed, where substantial compensation is, in the opinion 

of the Court, recoverable b y  civil suit.
1 See see. 361 supra, and the Oaths the offence, 6 Suth, Cr.93; but not, for

A ct, X  of 1873, sec. s example, to an amin for the purpose
2 See the Notifications bv the Local of defraying the expense of deputing 

Governments of Bombay, Bengal, the him to restore destroyed landmarks,
N . W. Provinces, the Panjrlb, Oudh, ibid.; nor to the he.rs of one who has 
Burma, Coorg, Assam, Alacpherson’R been kdled, 10 But 1. Cr. 39; nor to 
L ists, i 8°4, pp a ,6 233 340 348, the innocent purchaser of property 
430, 46,, £ » , .  , ’76,648686. found to have been stolen, 6 Mad.

3 2 Suth. Cr. 58, col. 2 ; 11 Sutb. *86: 4  M*d. H. 0 *. Appx. xxvm : j
Cr. S3, col. 2. Mad H. 0 ., Appx. xm.

5 to the person who has suffered by

S %
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I f  the fine is imposed in a ease which is subject to appeal, 
no such payment shall be made before the period allowed for 
presenting'the appeal lias elapsed, or, if  an appeal be presented, 
before the decision of the appeal.

Payments 5 4 6 - A t  the time of awarding compensation in any subse- 
*i(lereJUn" civil suit relating to the same matter, the Court shall
in sul»e- take into account1 any sum paid or recovered as compensation
quent suit.

under section 545-
’ \  \  \ ' '■
Moneys 5 4 7 - A n y  monpy 2 (other than a fine) payable by virtue of
be paid re- any order ■ made under this Code shall be recoverable as if
coverable if, were a fine, 
as fines.
Copies of 5 4 8 . I f  any person affected by a judgment or order 3 passed 
proecct- k y  a Criminal Court desires to have a copy of the Judge's 

charge to the jury, or of any order or deposition or other part 
of the record, he shall, on applying for such copy, be fur­
nished therewith : provided that he pay for the same, unless 
the Court, for some special reason, thinks fit to furnish it free 
■ of cost.

Delivery to 5 4 9 . The Governor General in Council may make rules, 

authorities consistent with this Code and the A rm y A ct, 1881, 
of persons 0r any similar law  for the time being in force, as to 
si- tried the cases in which persons subject to m ilitary law shall 
by Court- ]je tried b y  a Court to which this Code applies or by 

Court-m artial; and when any person is brought before a 
M agistrate and charged with an offence for which he is liable, 
under the A rm y A ct, 1881, section 41, to be tried by a Court- 
martial, Such M agistrate shall have regard to such rules, and 
shall in proper cases deliver him, together w ith a statement 
of the offence of which he is accused, to the commanding 
officer of, the regiment, corps or detachment to which he 
belongs, or to the commanding officer of the nearest m ilitary 
station, for the purpose of being tried by Court-martial.

Appreben- E very M agistrate shall, on receiving a written application 
1Z o m UCb for that purpose by the commanding officer or any body of 

troops.stationed or employed at any such place, use his utmost

1 i. e. take into -eoiiriderafion, 22 3 e. g-a  prosecutor whose charge ia
Suth. Civ. 336. dismissed, 8 Cal. 166.

2 e. g. maintenance, see. 481.

• e0 | ^ \  . \  \
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eM eavours to apprehend and secure an y person accused of 
such offence.

5 5 0 . Police-officers superior in rank to an officer in charge Powers of 

of a police-station m ay exercise the same powers, throughout ^ ” ”r0f 
the local area to which they are appointed, as m ay be exercised police, 

b y  such officer w ithin the lim its o f his statio n 1.

5 5 1 . U pon com plaint made to a Presidency M agistrate Power to 

or D istrict M agistrate on oath of the abduction or unlaw ful ^ a ^ ^ o f  
detention of a woman, or of a fem ale child under the age abducted 

of fourteen years, for any unlaw ful purpose2, he m ay make
an order for the immediate restoration of such woman to her 
liberty, or of such fem ale child to her husband, parent, 
guardian or other person having’ the law ful charge of such 
child, and m ay compel compliance w ith  such order, using such 
force as m ay be necessary.

5 5 2 . W henever an y person causes a police-officer to arrest Compens,: 

another person in a Presidency-town, if  it  appears to the * ^ 4 "  
M agistrate b y  whom  the case is heard that there was no lesslygiven 

sufficient ground for causing such arrest, the M agistrate m ay 1° 
award such compensation, not exceeding fifty  mpees, to be dency- 

paid b y  the person so causing the arrest to the person so to" u' 
arrested for his loss of tim e and expenses in the m atter, as the 

M agistrate thinks fit.
In  such cases, i f  more persons than one are arrested or 

complained a g a in st3, the M agistrate m ay, in like manner, 
award to each of them  such compensation, not exceeding fifty  

rupees, as such M agistrate thinks fit.
A ll  compensation awarded under this section m ay be re­

covered as i f  it  were a fine, and, i f  it  cannot be so lecovered, 
the person b y  whom it  is payable shall be sentenced to simple 
imprisonment for such term not exceeding tbiit.y days as the 

M agistrate directs, unless such sum is sooner paid.

6 5 3 . W ith  the previous sanction oi: the Gov™,, or O cncral 
in  Council, the H ig h  Court a t Fort W illiam , and, w ith  t h e Higk

, „  been here omitted per incuriam.
7 JJom. 42. 3 Th e words‘ or complained against*
Some words such as within the A

local limits of his jurisdiction ’ have wore h  P  '



Courts to previous sanction of the Local Government, any other H igh 
for'inspeo-8 Court established by Royal Charter, may, from time to time, 

.tionofre- make rules for the inspection of the records of subordinate 
oord.1. Courts.

Power of E very H igh Court not established by Royal Charter may,

Courts to f rom time to time, and with the previous sanction of the Local 
makê rulea Government,

purposes. («) make rules for keeping all books, entries and accounts 

to be kept in all Criminal Courts subordinate to it, and for the 
preparation and transmission of any returns or statements to 
be prepared and submitted by such Courts ;

(&) frame forms for every proceeding in the said Courts for 
which it thinks that a form should be provided;

(e) make rules for regulating its own practice and pro­
ceedings and the practice and proceedings of all Criminal 
Courts subordinate to i t ; and

(d) make rules for regulating the execution of warrants 
issued under this Code for the levy of fines :

• Provided th at the rules and forms made and framed under 
this-section shall not be inconsistent with this Code or any 
other law  in force for the time being.

A ll rules made under this section shall be published in the 
local official Gazette.

Forms. 5 5 4 . Subject to the power conferred by section 553, and 
by the twenty-fourth and twenty-fifth of Victoria, chapter 104, 
section 15, the forms set forth in the fifth schedule w ith such 
variation as the circumstances of each case require1, shall be 
used for the respective purposes therein mentioned.

Case in 5 5 5 . ]STo Judge or M agistrate shall, except with the per- 

judg« mission of the Court to which an appeal lies from his Court,
aliyTnter" try  or commit for trial any case to or in which he is a party, 
eated. or personally interested15, and no Judge or M agistrate shall

1 10 Cal. 937. In 2 Cal. 23 the Court thought that
9 This agrees with the English a Magistrate ought not to act judicially 

common-law that a justice who has in a case where there is no necessity 
any interest (no matter liow small) for his doing so, and he himself dis- 
in the result of proceedings is die- covered the offence and was one of 
qualified from acting, The Queen v. the principal witnesses for the prosecu- 
Mei/fr, L. R., 1 Q. B. D. 173, 176, tion. And see 3 Cal. 622. Where a 
per Blackburn J. servant is the complainant, it is iuex-

1(f)! <SL
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hear an appeal from  an y jud gm en t or order passed or m ade b y  
himself.

■ Explanation.— A  Judg’e or M agistra te  shall not be deemed 
to be a p arty  or personally interested, w ith in  the meaning’ o f 
this section, to or in an y  case, m erely because he is a M un icipal 
Com m issioner1.

5 5 8 . T h e L ocal G overnm ent m ay determ ine w hat, for the Power to 

purposes of th is Code, shall be deemed to be the lan gu age decide lan' 
ot each C ourt w ith in  the territories adm inistered b y  such Courts. 

Governm ent, other than the H ig h  Courts established b y  
R o ya l C h a rter2.

5 5 7 . A ll  powers conferred b y  th is Code on the Governor Powers of

General in Council or on the L ocal G overnm ent m ay be oxer- tT0V®m~
cised, from  tim e to tim e, as occasion requires. cisablefrom

time to

5 5 8 . T h e  provisions of this Code shall apply, so fa r  as m ay tlme\ 
b e 3, to a ll cases pending in  a n y  C rim inal C ou rt w hen th is ^03.°° 
Code comes into force.

5 5 9 . A  public servant-h avin g  an y  d u ty  to perform  in con- Officers

nection w ith  the sale o f an y  property under th is Code 4 shall “ uHcaj™ed 
not purchase or bid for the property®. not to

purchase.
pedient that his master should try Belgaum,Urdu of those in the Panjdb; 
the case, 9 Bom. 172. See also 8 and see the Notifications in Macpher- 
Ben. 422, where the Magistrate tried son’s Lists , 1S84, pp. 216, 481 504 
a case instituted by him as Sub-regis- 686.
trar. But see 4 Q. B . D. 332 : 6 3 This doos not authorise the appli-
Q. B. D. 16S. cation of the Code so as to vitiate a

1 10 Gal. 1030: Ben. A ct I I I  of trial, and sec. 6 of the General 
1885, sec. 141. But a conviction of Clauses Act (supra, vol. i. p. 490) pre- 
an offence against a municipal regula- vents proceedings already commenced 
tion, by a Bench which includes a being affected by the repeal of the 
salaried officer of the municipality, is old Code, 6 Mad. 338. 
bad, 10 Cal. J94. * secs, 88, 324, 525,

8 T h u s Canareso 1b th e  la n g u a g e  o f  8 A d d ed  b y A c t  X  of 1386, sue.

tlio criminal Courts in the district of 16.
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10
SCH EDU LE I.

ENACTM ENTS REPEALED.

(a).— Statute.

Year, reign Title. Extent o f repeal,
and chapter. J M

13 Geo. I l l ,  An Act for establishing certain Section 38. 
chapter 63. regulations for the better 

management of the affairs of 
the East India Company, as 
well in India as in Europe.

(b.)— Acts of the Governor General in Council.

^ "year Subject. Extent o f repeal.

X X III of 1840 Execution of p ro ce ss ...............So much as has not been re­
pealed.

X L V  of 1S60 Penal Code ... ... ... The illustrations to section 214.

V  0P1861 ... Police Act ... ... ... Section 6 and the last nine
words of.section 24 *.

Section 35, down to and includ­
ing the words ‘ Provided that.’

X V III of 1862 Criminal Procedure, Supreme So much as has not been re- 
Courts. pealed.

V I of 1864 ... Whipping .......................... Section 7.

II of 1869 ... Justices of the Peace ... ... So much as has not been re­
pealed.

X X II of 1870 Application to European British So much as has not been re- 
subjects of Acts conferring pealed, 
summary jurisdiction.

IV  of 1872 ... Panjib L a w s .......................So far as it relates to Bengal
Regulation X X  of 1825.

X  of 1872 ... The Code of Criminal Proce- So much as has not been re-
dure. pealed.

X I of 1874 ... Amending the Code of Criminal The whole.
Procedure.

X V  of 1874 ... Laws Local Extent ...............So far as it relates to Bengal
Regulation X X  of 1825. 1

1 The power which Act V  of i 8(5t, and other legal processes, remains 
Bee. 24, confers on the police to lay intact, 
informations and apply for summonses
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SC H E D U L E  I — continued.

E N A C T M E N T S R E P E A L E D — continued.

(b).— Acts of the, Governor General in  Council— continued.

Number and, _ . . ,
year. Subject. Extent o f repeal.

X  of 1875 ... High Courts’ Criminal Proce- The whole A ct, except section
dure* 144 and so much of section

146 as relates to informations1.
N X  of 1875 ••• Central Provinces Laws ... So far as it relates to Bengal

Regulation X X  of 1825.
X V I I I  of 1876 Oudh Laws ........................... Ditto. P

I V  of 1877 Presidency Magistrates ... The whole A ct, except section
57 2-

X X I  of 1879 Extradition ........................... Chapter III.

X o f iS S i  ... Coroners ... ... ... Sections 8 and 9.

(c).— Regulations.

Number and „  , . , _
year. Subject. Extent of repeal.

Bengal Regula- J urisdiction of Courts Martial So much as has not been re-' 
tion X X  of pealed.
1825.

I l l  of 1872 ... Santhal Parganas Settlement... So far as it relates to A ct X  of
1872.

I X  of 1874 ... Arakan Hills District Laws ... So far as it relates to Acts II
of 1869, X  of 1S 7 2, and X I  of 
1874.

I l l  of 1877 ••• Ajmer Laws ........................So far as it relates to Bengal
Regulation X X  of 182,5.

(d).— Act of the Governor o f Fort St. George in Council.

Number and 1 „  , , , , , ,
year | Subject. Extent oj repeal.

V I I I  of 1867 P o l i c e ........................................Section 9.

1 See the excepted portions, infra, 2 See the excepted section, infra,
Appendix E. Appendix to the Court Eees A ct.

\ \ & J f  E N A C T M E N T S  R E P E A L E D . 2 6 ^  I  1
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S C H E D U L E  II .

T A B U L A R  S T A T E M E N T  O F  O F F E N C E S .

E xplanatory N ote.— The entries in the second and seventh columns of this 
schedule, headed respectively ‘ Offence ’ and ‘ Punishment under the Indian 
Penal Code,’ are not intended as definitions of the offences and punishments 
described in the several corresponding sections of the Indian Penal Code, or even

Schedule CH APTER V .— ABETM ENT.
II. ______________________ _____ _______________________________

—♦ «— 1 2 3 4
Chapter * ™  ,, Whether

V. a Whether the a warrant or
*2 Offence. ^° / a summons shall

«  arrest T  0U f ordinarily issue in
cq warrant or not. the fir^ im!tance_

109 Abetment of any offence, if the act May arrest with- According as a 
abetted is committed in conse- out warrant, if warrant or sum-
quence, and where no express pro- arrest for the of- mons may issue
vision is made for its punishment. fence abetted for the offence

may be made abetted,
without warrant, 
but not other-

• • wise.

n o  Abetment of any offence, if the per- Ditto ... ... Ditto
son abetted does the act with a 
different intention from that of 
the abettor.

h i  Abetment of any offence, wThen one Ditto ... ... Ditto
act is abetted and a different act 
is done; subject to the proviso.

113 Abetment of any offence, when an Ditto ... ... Ditto
effect is caused by the act abetted 
different from that intended by 
the abettor.

114 Abetment of any offence, if abettor Ditto ... ... Ditto
is present when offence is com­
mitted.

1 1 5  A b e t m e n t  o f  a n  o f fe n c e  p u n is h a b le  D i t t o  .................... D i t t o  .........................

with death or transportation for 
life, if the offence be not committed 

* in consequenco of the abetment.
If an act which causes harm be done Ditto • • • • • Ditto

in consequence of the abetment.

1 1 6  A b e t m e n t  o f  a n  o ffe n c e  p u n is h a b le  D i t t o  . . . .  ••• D i t t o

with imprisonment, if the offence 
be not committed in consequence
of the abetment.
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T A B U L A R  STATEM EN T O F O FFEN CES.

as abstracts of those sections, but merely as references to the subject of the 
section, the number of which is given in the first column.

The third column of this schedule applies to the police in the towns of Calcutta 
and Bombay.

CH APTER V.— A BETM EN T. Schedule
— __________________________________________________________ II.

5 6 7 8 —h—
• Chaiteb

Whether w ^ e r  V.
7 7 77 compound- Punishment under the By what Court
or not ahleor Indian Penal Code. triable.

. not.

According as According as The same punishment as for The Court by which 
the offence the offence the offence abetted. the offence abetted
abetted is abetted is is triable,
bailable or compound-
not. able or not.

Ditto ... Ditto ... Ditto ... ... ... Ditto.

Ditto ... Ditto ... The same punishment as for Ditto.
the offence intended to be 
abetted.

Ditto ... Ditto ... The same punishment as for Ditto.
the offence committed.

Ditto ... Ditto ... Ditto ... ... ... Ditto.

Not bailable Ditto ... Imprisonment of either de- Ditto.
Bcription for 7 years and 
fine.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
Bcription for 14 years and 
fine.

According as Ditto ... Imprisonment extending to Ditto, 
the offence a quarter part of the
abetted is longest term, and of any
bailable or description, provided for
not. the offence, or fine, or

both.

\ A  ®2§  / • /  TABULAR STATEMENT OP OPFENCES. 2 6 7  1  i
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Schedule 1 2  3 4

continued, * . ( Whether the am lrraZ or

=S °-^«ce- arrest without « ™ ™ o n s shall

Cht ee *  ■ " - « - « ■ « *  s c o t e r
continued.----------------------------------------------- — -----------------------------------------------

If the abettor or the person abetted May arrest with- According as a 
be a public servant whose duty it out warrant, if warrant or suin-
is to prevent the offence. arrest for the mons may issue

offence abetted for the • offence
may be made abetted,
without warrant, 
but not other­
wise.

117 Abetting the commission of an of- Ditto ... ... Ditto ...............
fence by the public, or by more 
than ten persons.

118 Concealing a design to commit an Ditto ...............Ditto
offence punishable with death or 
transportation for life, if the offence 
be committed.

I f  the offence be not committed. Ditto ... ... Ditto

119 A  public servant concealing a design Ditto ... ... Ditto
to commit an offence which it is 
his duty to prevent, if the offence 
be committed.

If the offence be punishable with Ditto ... ... Ditto
death or transportation for life.

If the offence be not committed. Ditto ... ... Ditto

120 Concealing a design to commit an Ditto ... ... Ditto
offence punishable with imprison­
ment, if the offence be committed.

I f  the offence be not committed. Ditto ... ... Ditto

Chapter CH APTER V I.— OFFENCES
V I. _________________ __________ ___________ __________ ____

121 Waging or attempting to wage war, Shall not airest | arrant.
or abetting the waging of war, without warrant,
against the Queen.
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WJ , Whether continued.
It net/ier compound- Punishment under the By what Court —..—
or 'tot a^ e 0r Indian Penal Code. triable. Chapter

not. y
_________________________________________________________ continued.
According as According as Imprisonment extending to The Court by which the 

the offence the offence half of the longest term, offence abetted is 
abetted is abetted is and of any description, triable, 
bailable or compound- provided for the offence, 
not. able ornot. or fine, or both.

!
Ditto ... Ditto ... Imprisonment of either de- Ditto.

scription for 3 years, or 
fine, or both.

Not bailable. Ditto ... Imprisonment of either de- Ditto.
Bcription for 7 years and 
fine.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 3 years and 
fine.

According as Ditto ... Imprisonment extending to Ditto, 
the offence half of the longest term,
abetted is and of any description,
bailable or provided for the offence, or
not. fine, or both.

Not bailable. Ditto ... Imprisonment of either de- Ditto.
scription for 10 years.

According as Ditto ... Imprisonment extending to Ditto, 
the offence a quarter part of the
abetted is ‘ longest term, and of any
bailable or description, provided for v
not. the offence, or fine, or

both.

Ditto ... Ditto ... Ditto ... ... . Ditto.

Ditto ... Ditto ... Imprisonment extending to Ditto.
one-eighth part of the 
longest term, and of the 
description, provided for 
the offence, or fine, or 
both.

A G A IN ST THE STATE. C hapter
_________ ____________ ____ _____________  _______ __ ___  VI.

Not bail able., Not com- J Death, or transportation for Court of Session,
poundable.! life, and forfeiture of 

property.

'
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Schedule 1 2  3 4

continued, g Whether the a r r a n t  or

_- M -  % ° f ence- arrest without a *“ mmo™ »*«*{
*  . • varrantornot. ^ t l l L Z T

continued. ------ ----------------------------------------------------------------------------------------------
121 a Conspiring to commit certain offences Shall not arrest W arrant...

against the State. without war-
rant.

122 Collecting arms etc. with the in- Ditto ... ... Ditto
tention of waging war against the 
Queen.

1
123 Concealing with intent to facilitate. Ditto ... ... Ditto

a design to wage war.

124 Assaulting Governor General, Gover- Ditto ...............Ditto ..................
nor, etc., with intent to compel or 
restrain the exercise of any law­
ful power.

124a Exciting, or attempting to excite, Ditto ... ... Ditto ................
disaffection.

125 Waging war against any Asiatic Ditto ... * ... Ditto
Power in alliance or at peace 
with the Queen, or abetting the 
waging of such war.

j 26 Committing depredation on the Ditto ... ... Ditto
territories of any Power in 
alliance or at peace with the 
Queen.

127 Tteceiving property taken by war Ditto .. ... Ditto
or depredation mentioned in sec­
tions 125 and 126.

128 Public Bervant voluntarily allowing Ditto ... ... Ditto
prisoner of State or W ar in his 
custody to escape.

129 Public servant negligently suffering Ditto ... ... Ditto
prisoner of State or War in his 
custody to escape.

130 Aiding escape of, rescuing or bar- Ditto ...............Ditto
bouring, such prisoner, or offering 
any resistance to the recapture of 
such prisoner.

131 Alietting mutiny, or attempting to Dltto ..............
seduce an officer, soldier or sailor 
from Lis allegiance or duty.

\ v ^ 4 v  2 7 °  THE C0I)E 0F CR]1IINAL pr o ced u r e . i l l  i
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0 6 7  8 Schedule
II

W h eth er W hether continued.
I •/ . ;  com pound- P u n ish m en t u n d er the B y  w hat Court

‘ „ .  ab le  or In d ia n  P e n a l C ode. tria b le . **
or n o t  not Chapter

V I
■ ------------------------------------------------ -------------------------------------  continued.
N ot bail- Not com- Transportation for life or Court of Session, 

able. poundable. any shorter term, or im­
prisonment of either de­
scription for 10 years.

Ditto ... Ditto ... Transportation for life, or Ditto.
imprisonment of either 
description for 10 years, 
and forfeiture of property.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 10 years and 
fine.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 7 years and 
fine.

Ditto ... Ditto ... Transportation for life or for Ditto.
any term and fine, or im­
prisonment of either de­
scription for 3 years and 
fine, or fine.

Ditto ... Ditto ... Transportation for life and Ditto.
fine, or imprisonment of 
either description for 7 
years and fine, or fine.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 7 years and 
fine, and forfeiture of cer­
tain property.

Ditto ... Ditto ... Ditto ... ... ... Ditto.

Ditto ... Ditto ... Transportation for life, or Ditto.
imprisonment of either de 
scription for 10 years, and 
fine.

Bailable ... Ditto ... Simple imprisonment for 3 Court of Session, IYesi-
years and fine. dency Magistrate or

Magistrate of the first 
class.

Not bail- Ditto ... Transportation for life, or Court of Session, 
able. imprisonment of either

description for 10 years, 
and fine.

K  ^  TABULAR STATEMENT OF OFFENCES. 2 7 1 V W  I
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Schedule 1 2  3 4

c°nUnued. § ZoUceVau o T a r m Z  or

1  ° ^ SCC- arrest without a sAaU.
Chapter £  warrant or not. ordinarily issue in

V I the first instance,
continued.--------- ----------------------------------------- ---------— -—  -----------------------------•

132 Abetment of mutiny, if mutiny is May arrest with- W arrant...............
committed in consequence there- out warrant, 
of.

133 Abetment of an assault by an Ditto ... ... Ditto
officer, soldier or sailor on his 
superior officer, when in the ex­
ecution of his office.

134 Abetment of such assault, if the Ditto ...............Ditto ..................
assault is committed.

135 1 Abetment of the desertion of an Ditto ...............Ditto ..................
officer, soldier or sailor.

136 Harbouring such an officer, soldier Ditto ...............Ditto ..................
or sailor who has deserted.

137 Deserter concealed on board mer- Shall not arrest Summons...
chant vessel, through negligence without warrant.
of master or person in charge
thereof.

138 Abetment of act of insubordination May arrest with- W arrant...............
by an officer, soldier or sailor, if out warrant, 
the offence be committed in con­
sequence.

140 Wearing the dress or carrying any Ditto ... ... Summons...
token used by a soldier, with in­
tent that it may be believed that 
he is such a soldier.

Chapter CH APTER V III.— OFFENCES AGAIN ST
v i i i .  ______________ ______________________________ :_____

143 Being member of an unlawful as- May arrest with- Summons...............
sembly. out warrant.

144 Joining an unlawful assembly armed Ditto ... ... W arrant...
with any deadly weapon.

145 Joining or continuing in an unlaw- Ditto ... ... Ditto
ful assembly, knowing that it has 
been commanded to disperse.

147 Rioting ...................................... Ditto ..................Ditto ..................

148 Rioting, armed with a deadly Ditto ... ... Ditto
weapon.

f(t)| <SL2 7 2  THE CODE OF CRIMINAL PROCEDURE. ^
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I r5 o  7 8 S chedule

Whether Whether\  continued,
hnitnhlc compound- Punishment under-the Py what Court

. able or Indian Penal Code. triable. M—
' not - Chapter

■ ' V I
— ---------------------------------  --------------------------------  continued.

Not bail- Not com- Death, or transportation for Court of Session, 
able poundable. life, or imprisonment of

either description for 10 
years and fine.

Ditto ... Ditto ... Imprisonment of cither de- Court of Session, Presi-
scription for 3 years and : dency Magistrate or
fine. 1 Magistrate of the first

class.

Ditto ... Ditto ... Imprisonment of either de- ■ Court of Session.
scription for 7 years and 
fine.

Bailable ... Ditto ... Imprisonment of either de- Presidency Magistrate or
scription for 2 years, or Magistrate of the first 
fine, or both. or second class.

Ditto ... Ditto ... Ditto ... ... ... Ditto.

Ditto ... Ditto ... Fine of 500 rupees... ... Ditto.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 6 months, or 
fine, dr both.

Ditto ... Ditto ... Imprisonment of either de- Any Magistrate.
scription for 3 months, or 
fine of 500 rupees, or both.

TH E PU B LIC T R A N Q U IL L IT Y . C hapter
___________________________________ _________________ - V III.
Bailable ... Not com- Imprisonment of either de- Any Magistrate, 

poundable. scription for 6 months, or 
fine, or both.

Ditto ... Ditto .. ' Imprisonment of either de- Ditto.
scription for 2 years, or 
fine, or both.

Ditto ... Ditto ... Ditto ... ... ... Ditto.

Ditto ... Ditto ... Ditto ...................... Ditto.

Ditto ... Ditto ... Imprisonment of either de- Court of Session, Presi-
scription for 3 years, or dency Magistrate or
fine, or both. ; Magistrate of the

first class-_ ___ J________ _______________________ «■ - ,

VOL. ir . T
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Schedule i 2 ? J ,

II n
continued. s' Whether the Whether

© 7. & warrant or
M ■ § Offence. &0 iCe V a summons shall

Chapter £  arrest without ordinariiy { •
V III  _ warrant or not. ^ first instance,

continued. ----  .________ ________________________ ___________________ _

119 I f  an offence be committed by any According as arrest According aBawar- 
member of an unlawful assembly, may be made rant or summons
ev.ery other member of such as- without warrant may issue for the
sembly shall be guilty of the for the offence offence,
offence. or not.

IS° Hiring, engaging or employing per- May arrest with- According to the 
sons to take part in an unlawful out warrant. offence commit-
assembly. ted by the per­

son hired, en­
gaged or em­
ployed.

151 Knowingly joining or continuing in Ditto ... ... Summons...
any. assembly of five or more per­
sons after it lias been commanded 
to disperse.

152 Assaulting or obstructing public Ditto ... ... Warrant ...
servant when suppressing riot, etc.

153 Wantonly giving provocation with Ditto ...............Ditto ..................
intent to cause riot, if rioting be 
committed.

If not committed ...........................Shall not arrest Summons
without warrant.

154 Owner or occupier of land not giving Ditto ...............Ditto ..................
information of riot, etc.

155 Person for whose benefit or on whose Ditto ...............Ditto ..................
behalf a riot takes place not using 
all lawful means to prevent it.

156 Agent of owner or occupier for Ditto ... ... Ditto
whose benefit a riot is committed 
not using all lawful means to pre­
vent it.

157 Harbouring persons hired for an un- May arrest with- Ditto
lawful assembly. ou* warrant.

158 Being hired to take part in an un- Ditto ...............Ditto ..................
lawful assembly or riot.

Or to go armed. Ditto ...............W arrant..................

' g°^T\
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0 J without warrant.
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II
Whether Whether continued,
btiilahlr compound- Punishment under the By what Court . ,,
or not al>le or Indian Penal Code. trialle. Chutes

not. v m
---------------- ----------------------------------------------------------------------------------------continued.
According as Not com- The same as for the offence. The Court by which tile 

the offence poundable. offence is triable,
is bailable v
or not.

Ditto ... Ditto ... The same as for a member Ditto.
of such assembly, and for 
any offence committed by 
any member of such as­
sembly.

Bailable ... Ditto ... Imprisonment of either de- A ny Magistrate.
scription for 6 months, or 
fine, or both.

Ditto ... Ditto ... Imprisonment of either de- Court of Session, Presi-
scription for 3 years, or dency Magistrate or 
fine, or both. " Magistrate of the

first class.

Ditto ... Ditto ... Imprisonment of either de- A ny Magistrate.
scription for 1 year, or 
fine, or both.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 6 months, or 
fine, or both.

Ditto ... Ditto .. Fine of 1,000 rupees Presidency Magistrate
or Magistrate of the 
first or second class.

Ditto ... Ditto ... Fine .............................Ditto.

Ditto ... Ditto ... Ditto ... ... ■ Ditto.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 6 months, or 
fine, or both.

Ditto ... Ditto ... Ditto .............................Ditto.

itto ...[Ditto ... injprjgonnient of either de- Ditto.
scription for 2 years, or 
fine, or both.

Imprisonment of either de- Any Magistrate, 
scription for 1 month, or 
fine of 100 rupees, or both.

T 2
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Schedule CHAFFER IX .— OFFENCES B Y
II  ___________________ _________________________:--------------------

continued. ~ .1 1  a 4

Chapter - . • Whether the „  Zarfart.or

IX - S  Offence. J l t Z T n l ,  a summons shall
S ■ " arrest ordinarily issue in

05 warrant or not. the p ^ t a n c e .

161 Being or expecting to be a public Shall not arrest Summons ....
servant, and taking a gratification without warrant, 
other tlian legal remuneration in 
respect of an official act.

162 Taking a gratification in order by Ditto ... ... Ditto
corrupt or illegal means to in- . 
fluence a public servant.

163 Taking a gratification for the exer- Ditto ...............Ditto ..................
cise of personal infiuence with a 
public servant.

164 Abetment by public servant of the Ditto ... ... Ditto
offences defined in the last two 
preceding clauses with reference 
to himself.

165 Public servant obtaining any vain- Ditto ... ... Ditto
able thing, without consideration, 
from a person concerned in any 
proceeding or business transacted 
by such public servant.

166 Public servant disobeying a direction Ditto ... ... Ditto .................
of tho law with intent to cause 
injury to any person.

167 Public servant framiug an incorrect Ditto ...............Ditto
document with intent to cause 
injury.

!
168 Public servant unlawfully engaging Ditto ...............Ditto ..................

in trade.

169 Public servant unlawfully buying or Ditto .......... Ditto ...........
bidding for property.

170 Personating a public servant -  ^  arrant...............

171 Wearing garb pr carrying token uBed D.tto ...............Summons
by public servant with fraudulent 
intent.
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OR R E L A T IN G  TO P U B L IC  SE R V A N T S. S c h e d u l e

___ ___________________ ;_____________________________________ II
5 g ? g continued.

Whether Whether Chapter
hm'lnhlo compound- Punishment tinder the By what Court IX .
or not a^e or Indian Penal Code. triable,

not.

Bailable ... Not com- Imprisonment of either de- Court of Session, Presi- 
poundablo. scription for 3 years, or dency Magistrate or 

fine, or both. Magistrate of the first
class.

Ditto ... Ditto ... Ditto ... ... ... Ditto.

Ditto ... Ditto ... Simple imprisonment for 1 Presidency Magistrate or
year, or hue, or both. Magistrate of the first

class.

Ditto ... Ditto ... Imprisonment of either de- Court of Session, Presi-
scription for 3 years, or dency Magistrate or 
fine, or both. Magistrate of the first

class.

Ditto ... Ditto ... Simple imprisonment for 2 Presidency Magistrate or
years, or fine, or both. Magistrate of the first

I or second class.

Ditto ... Ditto ... Simple imprisonment for r Ditto.
year, or fine, or both.

Ditto Ditto ... Imprisonment of either de- Court of Session, Presi-
Bcription for 3 years, or dency Magistrate or 
fine, or both. Magistrate of the first

class.

Ditto ... Ditto ... Simple imprisonment for r Presidency Magistrate or
vear, or fine, or both. Magistrate of the first
J ’ class.

Ditto ... Ditto ... Simple imprisonment for 2 Ditto.
years, or fine, or both, 
and confiscation of pro­
perty, if purchased.

Ditto ... Ditto ... Imprisonment of either de- Any Magistrate.
scription for 2 years, or 
fine, or both. .

Ditto ... Ditto ... Imprisonment of either de- Ditto.
Bcription for 3 montliB, 
or fine of 200 rupees, or 
both.

(I f  W  ) I TABULAR STATEMENT OF OFFENCES. 2 7 7 I C / T
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Schedule CHAPTER X .— CONTEMPTS OP THE LAW FU L
II  ________________________________________________________

continued. 1
_ M_  1 2 3 4

Chapteb • Whether the „-v- 8 -  j. . ci warrant or
'c Offence. l?e j. a summons shall
* M arrest without ordimrUy issue in

cc warrant or not. firit Utance.

172 Absconding to avoid service of sum- Shall not arrest Summons
mons or other proceeding from a without warrant, 
public servant.

I f  summons or notice require at- Ditto ... ... Ditto
tendance in person etc. in a Court 
of Justice.

173 Preventing the Bervice or the affix- Ditto ... ... Ditto ...............
ing of any summons or notice, or 
the removal of it when it has been 
affixed, or preventing a proclama­
tion.

If summons etc. require attendance Ditto .............. Ditto
in person etc. in a Court of 
J ustice.

174 Not obejdng a legal order to attend Ditto ... ... Ditto ...............
at a certain place in person or by 
agent, or departing therefrom 
without authority.

I f  the order require personal at- Ditto ... ... Ditto ...............
tendance etc. in a Court of Jus­
tice.

175 Intentionally omitting to produce Ditto ...............Ditto ..................
a document to a public servant 
by a person legally bound to pro­
duce or deliver such document.

If the document is required to be Ditto ...............Ditto ..................
produced in or delivered to a 
Court of J  ustice.

176 Intentionally omitting to give Ditto ...............Dnto
notice or information to a public 
servant legally bound to give 
such notice or information.

If the notice or information re- Ditto ... ... Ditto ...............
quired respects the commission 
of an offence, etc.

' G°l&X
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A U TH O R ITY OF PU BLIC SERVANTS. Schedule
________________________________________________________________________________I I

,  I _ „ continued.
5 6 7 8 n

yp̂ /n iJi j. Whether Chapter
r ., . ,  compound- Punishment under the By what Court X.
or not “ Me or Indian Penal Code. triable,

not.

Bailable ... Not com- Simple imprisonment for i Any Magistrate, 
poundable. month, or fine of 500 

rupees, or both.

Ditto ... Ditto ... Simple imprisonment for 6 Ditto.
months, or fine of 1,000 
rupees, or both.

Ditto ... Ditto ... Simple imprisonment for I Presidency Magistrate or
month, or fine of 500 Magistrate of the first 
rupees, or both. or second class.

Ditto ... Ditto ... Simple imprisonment for 6 Ditto.
months, or fine of 1,000 
rupees, or both.

Ditto ... Ditto ... Simple imprisonment for 1 Any Magistrate.
month, or fine of 500 
rupees, or both.

Ditto ... Ditto ... Simple imprisonment for Ditto.
6 months, or fine of 1,000
rupees, or both. ,

Ditto . Ditto ... Simple imprisonment for 1 The Court in which the of-
month, or fine of 500 ru- fence is committed, sub- 
pees, or both. ject to the provisions

of Chapter X X X V ; or, 
if not committed in 
a Court, a Presidency 
Magistrate or Magis­
trate of the first or 
second class.

Ditto ... Ditto ... Simple imprisonment for 6 Ditto.
months, or fine of 1,000 
rupees, or both.

Ditto ... Ditto ... Simple imprisonment for I Presidency Magistrate or
month, or fine of 500 Magistrate of the first 
rupees, or both. or second class.

Ditto ... Ditto ... Simple imprisonment for 6 Ditto.
months, or fine of 1,000 
rupees, or both.

' e< W \
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continued.  ̂ Whether the Whether
§ volice may a warrant °r

~ ~ ~  X Off™” - ■ arrest w itlL t a «Mm^ . tU a.Chaptee A  . , ordinarily issue in
X . 60 warrant or not. the first intanco.

continued._________________________________________________________
177 Knowingly furnishing false info'r- Shall not arrest Summons

mation to a public servant. without warrant.

I f  the information required re- Ditto ... ... Ditto
speets the commission of an of­
fence, etc.

178 Refusing oath when duly required Ditto ... ... Ditto
to take oath by a public servant.

179 Being legally bound to state truth, Ditto ... ... Ditto
and refusing to answer questions.

180 Refusing to sign a statement made Ditto ...............Ditto ..................
to a public servant when legally 
required to do so.

181 Knowingly stating to a public ser- Ditto ...............W arrant..................
vant on oath as true that which 
i3 false.

182 Giving false information to a public Ditto ...............Summons
servant in order to cause him to 
use his lawful power to the injury 
or annoyance of any person.

183 Resistance to the taking of property Ditto ...............Ditto ...
by the lawful authority of a 
public servant.

184 Obstructing sale of property offered Ditto .............. Ditto ..................
for sale by authority of a public 
servant,

185 Bidding by a person under a legal Ditto ... ... Ditto
incapacity to purchase it, for pro­
perty at a lawfully authorised 
sale, or bidding without intend­
ing to perform the obligations in­
curred thereby.

186 Obstructing public servant in dis- Ditto ...............Ditto ................ .
charge of his public functions.

('(‘ffi )*) NT\ V s ^ ^ - . . / 2 8 o  t h e  code o r  CRIMINAL pr o c ed u r e . H I  1
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II
Whether Whether continued,
bailable compound- Punishment under the By what Court ,,
or not. a^ e or Indian penal Code. triable. ^ vpiernot. H A TTER

* -------------- ---------------- ------------------------------------------------------------------------continued.
Bailable ... Not com- Simple imprisonment for 6 Presidency Magistrate or 

poundable. months, or fine of 1,000 Magistrate of the first 
rupees, or both. or second class.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 2 years, or 
fine, or both.

Ditto ... Ditto ... Simple imprisonment for 6 The Court in which the of-
inontlis, or fine of 1,000 fence is committed, sub­
rupees, or both. ject to the provisions

of Chapter X X X V ; or, 
if  not committed in 
a Court, a Presidency 
Magistrate or Magis­
trate of the first or 
second class.

Ditto ... Ditto ... Ditto ... ... ... Ditto.

Ditto ... Ditto ... Simple imprisonment for 3 Ditto.
months, or fine of 500 ru­
pees, or both.

Ditto ... Ditto ... Imprisonment of either Court of Session, Presi-
description for 3 years dency Magistrate or 
and fine. Magistrate of the first

class.

Ditto ... Ditto ... Imprisonment of either de- Presidency Magistrate or
scription for 6 months, Magistrate of the first 
or fine of 1,000 rupees, or or second class, 
both.

Ditto ... Ditto ... Ditto ............................. Ditto.

Ditto ... Ditto ... Imprisonment of either Ditto.
description for I month, 
or fine of 500 rupees, or 
both.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 1 month, or 
fine of 200 rupees, or 
both.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 3 months, 
or fine of 500 rupees, or 
both.
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SCHEHOLK 1 2  3 ,
II

continued. 2 I Whether the Whether
,, -2 n ~, „ police may a warrant or

r ~ ” ~  8 arrest without a ehatt
CH™  <8 warrant or not. ordinarily issue m

A. ■ the Jirst instance,
continued. ----------------------------------------------------------------------------------------------- __ *

187 Omission to assist public servant Shall not arrest Summons
when bound by law to give such without warrant, 
assistance.

Wilfully neglecting to aid a public Ditto ...............Ditto ..................
servant who demands aid in the 
execution of process, the preven­
tion of offences, etc.

188 Disobedience to an order lawfully Ditto .............. Ditto
promulgated by a public servant, . 
if  such disobedience causes ob­
struction, annoyance or injury to 
persons lawfully employed.

I f  such disobedience causes danger Ditto ...............Ditto
to human life, health or safety, 
etc.

189 Threatening a public servant with Ditto ...............Ditto
injury to him, or one in whom he 
is interested, to induce him to do 
or forbear to do any official act.

190 Threatening any person to induce Ditto ...............Ditto ..................
him to refrain from making a 
legal application for protection 
from injury.

Chapter CH APTER X I.— FALSE EVID ENCE AN D
X I.

193 ' Giving or fabricating false evidence Shall not nrrest Warrant...............
in a judicial proceeding. without warrant.

Giving or fabricating false evidonco Ditto ... ... Ditto
in any other case.

194 Giving or fabricating false evidence Ditto ... ... Ditto
with intent to cause any person 
to be convicted of a capital of­
fence.

I f  innocent person be thereby con- ( Ditto ... ... Ditto
victed and executed.
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5 6 7  8 Schedule
II

Whethe • Whether continued,
j , compound- Punishment under the By what Court ,,
‘ a>,e able or Indian Penal Code. triable. ,,or not. not Chapter

X
—__________________________________________________________  continued.
Bailable ... Not com- Simple imprisonment for Presidency Magistrate 01 

poundable. x month, or fine of 200 Magistrate of the first 
rupees, or both. or second class.

Ditto ... Ditto ... Simple imprisonment for 6 Ditto.
months, or fine of 500 
rupees, or both.

Ditto ... Ditto ... Simple imprisonment for I Ditto.
month, or fine of 200 ru­
pees, or both.

Ditto ... Ditto ... Imprisonment of either Ditto.
description for 6 months, 
or fine of 1,000 rupees, or 
both.

Ditto ... Ditto ... Imprisonment of either Ditto.
description for 2 years, 
or fine, or both.

Ditto ... Ditto ... Imprisonment of either Ditto.
description for 1 year, or 
fine, or both.

O FFEN CES A G A IN ST  P U B L IC  JU STICE. Chapter

________________________________ __________ XI.

Bailable ... Not com-j Imprisonment of either Court of Session, Fresi- 
poundable. description for 7 J'ears dency Magistrate or 

and fine. Magistrate of the first
class.

Ditto . . Ditto .., Imprisonment of either Ditto.
description for 3 years 
and fine.

Not bail- Ditto ... Transportation for life, or Court of Session, 
able. rigorous imprisonment for

10 years, and fine.

Ditto ... Ditto ,.. Death, or as above. Ditto.
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Schedule 1 2  3 4

§ Whether the ' B l a t t e r
— M—  'c  O ffence. l? e .  a  summons, sh a ll

C h a pte r  « a ires w iou  o r d in a r ily  issu e  in
XI °°  . ~ tca rran t or n ot. th e  f l r s t Jin sta n c e_

c o n t in u e d .--------------------------------------------------------------------------------------------------------------------
195 Giving or fabricating false evidence Shall not arrest W arrant.............

with intent to procure conviction without warrant, 
of an offence punishable with 
transportation for life or with im­
prisonment for seven years or 

. upwards.

• 196 Using in a judicial proceeding evi- Ditto ...............Ditto ..................
dence known to be false or fabri­
cated.

>
%

197 Knowingly issuing or signing a false Ditto ... ... Ditto ...
certificate relating to any fact of
which such certificate is by law ,
admissible in evidence.

'
198 Using as a true certificate one Ditto ...............Ditto ..................
.. known to be false in a material

point. ... •

199 False statement made in any de- Ditto ... ... Ditto
claration which is by law receiv­
able as evidence.

200 Using as true any such declaration Ditto ... ... Ditto
known to be false.

201 Causing disappearance of evidence Ditto ... ... Ditto
of an offence committed, or giving 
false information touching it to 

- screen the offender, if a capital
offence.

I f  punishable with transportation Ditto ...............Ditto ..................
for life or imprisonment for ten 
years.

I f  punishable with less than io Ditto ...............Ditto ..................
years’ imprisonment.

202 Intentional omission to give infor- Ditto ...............Summons
mation of an offence by a person 
legally bound to inform.

203 Giving false information respecting Ditto ............. .. arrant...............
an offonce committed.

»( f  )1 (fiT
\ y ^ / /  2 8 4  THE CODE OE OEI1IINAL PROCEDURE. . J



5 6  7 S Schedule
II

Whether Whether continued.
/ i i ,  compound- Punishment under the By what Court ,

, . able or Indian Penal Code. ' triable. ~01 not. , Chapter
X I

-------------- ------------------------------------------------------ ---------------------------------- continued.
Not bail- Not com- The same as for the offence Court of Session, 

able. poundable.

According Ditto ... The same as for giving or Court of Session, Presi- 
as the of- fabricating false evidence. dency Magistrate or
fence of Magistrate of the first
g i v i n g  class,
such evi­
dence is 
bailab 1 e 
or not.

B a ila b le ... Ditto ... The same as for giving false Ditto, 
evidence.

Ditto ... Ditto ... Ditto ................................Ditto.

Ditto ... Ditto ... Ditto ................................Ditto.

Ditto ... Ditto ... Ditto ................................Ditto.

Ditto ... Ditto ... Imprisonment of either do- Court of Session.
scription for 7 years and 
fine.

Ditto ... Ditto ... Imprisonment of either de- Court of Session, Presi- 
scription for 3 years and dency Magistrate or 
fine. Magistrate of the first

class.

Ditto ... Ditto ... Imprisonment for ft quarter Presidency Magistrate or
of the longest term, and Magistrate of the first 
of the description, pro- class, or Court by which 
vided for the offence, or the offence is triable, 
fine, or both.

Ditto ... Ditto ... Imprisonment of either de- Presidency Magistrate or
scription for 6 months, or Magistrate of the first

* fine, or both. or second class.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for a years, or 
fino, or both.
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Schedule i  2 2 .
11 . 4

. continued. . _ Whether the Whether
• _ 3 mrJA** ~ „ a warrant or

■ g Offence. £ , . a summons shallC'JPT4PTFTt c.' C in  CSV Z V lt/lO Ilt »• *7 • •
™  «8 ■ warrant or not. ordvnarxly xssue m

• r/fceyir$£ instance,
continued. __  _______ _______________________________ _____________ _

204 Secreting or destroying any docu- Shall not arrest W arrant...............
ment to prevent its production as without warrant, 
evidence.

205 False personation for the purpose of Ditto ... ... Ditto
any act or proceeding in a suit or 
criminal prosecution, or for be- 

. . coming bail or security.

206 Fraudulent removal or concealment Ditto ... ... Ditto
etc. of property to prevent its • 
seizure as a forfeiture, or in satis­
faction of a fine under sentence, 
or in execution of a decree.

207 Claiming property without right, or Ditto ... ... Ditto
practising deception touching any 
right to it, to prevent its being 
taken as a forfeiture, or in satis­
faction of a fine under sentence, or 
in execution of a decree.

208 Fraudulently suffering a decree to Ditto ...............Ditto ..................
pass for a sum not due, or suffer­
ing decree to be executed after it 
has been satisfied.

209 False claim in a Court of Justice. Ditto ...............Ditto ..................

210 Fraudulently obtaining a decree for Ditto ... ... Ditto
a sum not due, or causing a decree 
to be executed after it has been 
satisfied.

211 False charge of offence made with Ditto ... ... Ditto
intent to injure.

If offence charged be punishable with Ditto ... ... Ditto
imprisonment for seven years.

If offence charged be capital, or Ditto ... ... Ditto
punishable with transportation for 
life, or with imprisonment for a 
term exceeding 7 years.

212 Harbouring an offender, if the of- May arrest with- Ditto
fence be capital. out warrant.

a

If punishable with transportation Ditto ... ... Ditto
for life, or with imprisonment for ]
1 o years.

(H E W , ■ VCT
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6 7  8 Schedule
II

Whether Whether _ continued.
/ .. ,, compound- Punishment under the P y  what Court , ,
al a ,£ able or Indian Penal Code. triable. „or not. . Ch apter

not' X I
■--------------  --------------- ------------------------------------ ----- 1-------------------------- continued.
Bailable ... Not com- Imprisonment of either de- Presidency Magistrate or 

poundable. scription for 2 years, or Magistrate of the first 
fine, or both. class.

Ditto ... Ditto ... Imprisonment of either de- Court of Session, Presi-
scription for 3 years, or dency Magistrate or 
fine, or both. Magistrate of the first

class.

Ditto ... Ditto ... Imprisonment of either de- Presidency Magistrate or
scription for 2 years, or Magistrate of the first
fine, or both. or second class.

Ditto ... Ditto ... Ditto ... ... ... Ditto.

Ditto ... Ditto ... Ditto ... ... ... Presidency Magistrate or
Magistrate of the first 
class.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 2 years and 
fine.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 2 years, or 
fine, or both.

Ditto ... Ditto ... Ditto ... ... Ditto.

Ditto ... Ditto .. Imprisonment of either de- Court of Session, Presi-
scription for 7 yearn and dency Magistrate or 
fine. Magistrate of the first

class

Ditto ... Ditto ... Ditto ............................ Court of Session.

Ditto ... Ditto ... Imprisonment of either de- Court of Session, Prcsi-
scription for 5 years and deucy Magistrate or 
fine. Magistrate of the first

clasB.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 3 years and 
fine. 1

1 A ct X  of 1886, sec. 17.
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Schedule i 2 ‘ a ,
• I X  '  3 - 4

continued. «; Whether the Whether
- M -  I  police may a warrantor

Cn.rrzr, 1  arrest unthoat « / — ns shallCHAPTETt -  , fMrnl|1# or f;0i, ordinarily issue m
'A-1 t«eyirsf instance,

continued.____________________________ _ _____________  _____________
If  punishable with imprisonment for May arrest with- Warrant...............

i year and not for io years. out warrant.

213 Taking gift etc. to screen an of- Shall not arrest Ditto ...............
fender from punishment, if the without warrant, 
offence be capital.

I f  punishable with transportation for Ditto ... ... Ditto ...............
life or with imprisonment for 10 
y  fears.

I f  with imprisonment for less than Ditto ... ... Ditto ...............
10 years.

214 Offering gift or restoration of pro- Ditto ... ... Ditto ... ...
perty in consideration of screening 
offender, if the offence be capital.

If punishable with transportation for Ditto ...............Ditto ..................
life or with imprisonment for 10 

_ years.

I f  with, imprisonment for less than Ditto .............. Ditto ..................
10 years.

* \ ,

\
215 Taking gift to help to recover move- Ditto ... ... Ditto

able property of which a person 
' . r has been deprived by an offence, 

without causing apprehension of 
offender.

216 Harbouring an offender who has May arrest with- Ditto
escaped from custody, or whose out warrant, 
apprehension has been ordered, if 
the offence be capital.

If punishable witli transportation Ditto ... ... Ditto
for life, or with imprisonment for 
10 years.

I f  with imprisonment for i year, Ditto ... ... Ditto
and not fof io years.

__ _________________ _

(t( W )% ' ( o r
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5 6 7  8 Schedule

Whether Whether _ continued.
hmlnhln compound- Punishment under the By what Court ,,

• 0“  ^  «« • "  I^ ia n  Penal Code. U n a b le .
n o ' X I

----------------------------- -»------ ----------------------------  —-----------------------------  continued.
Bailable ... Not com- Imprisonment for a quarter Presidency-Magistrate or  ̂

poundable. of the longest term, and Magistrate of the first 
of the description, pro- class, or Court by which 
vided, for the offence, or the offence is triable, 
fine, or both.

Ditto ... .Ditto ... Imprisonment of either de- Court of Session.
-scription for 7 years and

• fine. ,

Ditto ... Ditto • ...■  Imprisonment of either de- Court of. Session, Presi- 
\ scription for 3 years and dency Magistrate or

S ' v fine. Magistrate of the first
class.

Ditto .., Ditto ,.. ■ Imprisonment for a quarter Presidency Magistrate or
i of the longest term, and Magistrate of the first 

of the description, pro- class, or Court by which 
vided for the offence, or the offence is triable, 
fine, or both.

Ditto ... Ditto ... Imprisonment of either de- Court of Session.
' •» . scription for 7 years and 1

fine. v •

Ditto' ... Ditto- ... Imprisonment of either de- Court of Session, Presi-
ecription for 3 years and. dency Magistrate or I ' 
ine- Magistrate of the first

class.

Ditto ... Ditto ... Imprisonment for a quar- Presidency Magistrate en­
ter of the. longest term, Magistrate of, the first 
and of the description, class, or Court by which 
provided for the otience, the" offence is triable, 
or fine, or both.

< >
Ditto ... Ditto Imprisonment of either de- Presidency Magistrate or 

scription for 2 years, or Magistrate of the first
• fine, or both. class.

Ditto ... Ditto .... Imprisonment of either de- Court of Session, Presi-
scription for 7 years and dency Magistrate or 
fine.' Magistrate of the first

class.

Ditto ... Ditto ... Imprisonment of cither de- Ditto.
scription for 3 years, with 
or without fine.

Ditto ... Ditto ... Imprisonment for a quarter Presidency Magistrate or
of the longest term, and Magistrate of the first 
of the description, pro- class, or Court by which 
vided for the offence, or the offence is tnablo.

- '  ' fine, or both.

VOL. II.
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S chedule 1 2  3 4

continued. * Whether the Whether
S 7. a warrant or

—** S  Offence. po ice may a summons shall
Chapteb A. " arm  wi on ordinarily issue in

X I ®° warrant or not. the first instance,
continued.-------------------------------------------------- --------------------- ---------------------------

217 Public servant disobeying a direction Shall not arrest Summons
of law with intent to Save person without warrant, 
from punishment, or property 
from forfeiture.

218 Public servant framing an incorrect Ditto ... ... W arrant...............
record or writing with intent to 
save person from punishment, or 
property from forfeiture.

219 Public servant in a judicial pro- Ditto ... ... Ditto
ceeding corruptly making and 
pronouncing an order, report, ver­
dict or decision which he knows 
to be contrary to law.

220 Commitment for trial or confine- Ditto ...............Ditto ..................
ment by a person having author­
ity, who knows that he is acting 
contrary to law.

221 Intentional omission to apprehend Ditto ... ... Ditto
on the part of a public servant 
bound by law to apprehend an 
offender, if the offence be capital.

I f  punishable with transportation Ditto ... ... Ditto ...............
for life, or imprisonment for 10 
years.

If with imprisonment for less than Ditto ... ... Ditto
10 years.

222 Intentional omission to apprehend Ditto ... ... Ditto
on the part of a public servant 
bound bylaw to apprehend person 
under sentence of a Court of 
Justice, if under sentence of 
death.

I f  under sentence of transportation Ditto ... ... Ditto
or penal servitude for life, or 
transportation, imprisonment or 
penal servitude for 10 years or 
upwards.

I f  under sentence of imprisonment Ditto ...............Ditto
for less than to years; or law­
fully committed to custody.

223 Escape from confinement negli- Ditto ...............Summons
gently suffered by a public ser­
vant.
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I I
Whether Whether _ continued,
bailable compound- Punishment under the B y  what Court ,,
or not. able or Indian Penal Code. triable. C hapter

not.

—------------ --------------- -----------------------------------  ---------------------------------continued.
Bailable ... Not com- Imprisonment of either de- Presidency Magistrate or 

poimdable. scription for 2 years, or Magistrate of the first
v ' ' fine, or both. or secpnd class.

Ditto' ... Ditto ... Imprisonment of either de- Court of Session.
scription for 3 years, or 
fine, or both.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 7 years, or 
fine, or both.

Ditto ... Ditto ... Ditto ... ................ Ditto.

Ditto ... Ditto ... Imprisonment of either de- Ditto.
scription for 7 years, with 
or without fine.

Ditto ... Ditto ... Imprisonment of either de- Court of Session, Presi-
scription for 3 years, with dency Magistrate or 
or without fine. Magistrate of the first

class.

Ditto Ditto ... Imprisonment of either de- Presidency Magistrate or
scription for 2 years, with Magistrate of the first 
or withont fine. or second class.

Not bail- Ditto ... Transportation for life, or Court of Session, 
able. imprisonment of either

description for 14 years, 
with or without fine.

Ditto .. Ditto ... Imprisonment of either de- Ditto.
scription for 7 years, with 
or without fine.

Bailable ... Ditto ... Imprisonment of either de- Court of Se^on^Presi-

S S T J lS.3 of **
Bitto ... Ditto ... Simple imprisonment for 2 W e  first

years, or fine, or both. ® 7ecoud class.

U 2

/|Y  W X f  TABULAR STATEMENT OF OFFENCES. 29  i f  CJ T


