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INTRODUCTION TO THE CODE OF
> CRIMINAL PROCEDURE.

Tae importance of supplementing the Penal Code by wise rules
for preventing offérices and bringing offenders to justice appears
from the following considerations? :—

Lirst, expense, delay or uncertainty in applying the best laws
for the prevention and punishment of offences would render those
laws useless or oppressive :

NSecondly, the law relating to criminal procedure is more con-
stantly used, and affects a greater number of persons, than any other
law. The offender and the individual injuved are, as a rule, the
only persons immediately affected by the commission and punish-

ment of a crime. But in the measures preseribed for preventing.

crimes and prosecuting criminals any one, however unconnected with
a given offence, may find himself involved. As a Jjudge, a magis-
trate, a soldier, a volunteer, a policeman, or even a private citizen,
every one is liable to become an active party in preventing the
commission of erimes, in stopping the progress of erimes continuous
in their nature, or in artesting offenders. In India, moreover,
private persons are -liable to serve in trying cases as jurors on
ASSESBOTE.

\

For these reasons the Government of India has labouted long and History of

zealously to produce a code of Criminal Procedure which should

the codifi-
cation of

be easily understood, cheap, expeditious and just. So long ago as criminal
the 20th March, 1847, the President in Council instructed the Procedure.

Indian Law Cammissioners to prepare a scheme of pleading and
procedure with forms of indictment adapted to the provisions of
the Penal Code; and such a scheme, together with: several forms,
was prepared by Messrs. Cameron and Eliott, and submitted
with a report dated 1 Feb, 18482 Their draft was examined
and considered by a new set of Commissioners appointed in
1854 under 16 & 17 Vic, e. 9. sec. 28, and comprising Sir John
! SeeLivingston’s introductoryreport 4 Nov. 1843 regarding the qualifica-
to the Code of Procedure prepared for = tions, summoning, and challénging
the State of Louisiana, Works, i. 331,  assessors and jurors. Thig T have
? There wasa previous report dated  net seen.
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The High
Courts.

" (very largely) by Act VIII of 1869.
.cipal Code ‘and- its amending Acts were repealed and replaced by

THE CODE ‘(;F"Cf{IMINAL PROCEDURE.

Romilly M.R., Sir J ohn' g emns CJ, Sir Edward Ryan, and
Messrs. Cftmeron, Ellis, Lowe (uow LOrd Sherborne), and Millett.
These Commissioners ploduced a dmf{: Code which was presented
to Par h&ment in 1856, end jvas*in the foilowmg year introduced
into the Legislative Council by Mr. (now Sir Barnes) Peacock. It
ultimately was ‘passed ‘by the Legislative Countil as Act XXV of
1861. This Code came into force on r Jan. 1862 it applied in
the first instance only to the territories subject to what were
called the general regulations, but was gradually extended to
the rest of BritishIndia except the Presidency-towns. It was
amended by Acts XXXIIT of 1861, XV of 1862, VIII of 1866, and
+ Three years after, the prin-

Act Xof 1872, drawn partly by Mr. (now Sir Fitzjames) Stephen

(who tells us? that he framed the sections corresponding with .

sections 221-240 of the present Code); partly by Mr. H. S.
Cunningham's, but chiefly by the late Captain Newbery, personal
Assistant to the .Inspector Gleneral of the Panjdb police.

established by Royal Charter in Calcutta, Madras and Bombay

For these Courts, as well as for the ngh Court at Al]aho,b'ld and
the Chief Court at- Lahore, provision was made by Act X of 1873
(to regulate the pmcedure of the High Courts in the exercise of their
original ertminal jurisdiction), which reduced the number of jurors
to nine and the number of peremptory challenges to eight, dispensed
with the necessity of an unanimous verdict, codified the law re-
lating to habeas corpus, provided a simple substitute for the writ
of certiorari, and repealed and re-enacted in an improved form
the seven Acts? by which the Legislature had from time to time
amended the criminal procedure of the Supreme Courts, or their
successors the High Courts, This Act® was drawn by the writer
and carried by Mr, (now Lord) Hobhouse.

This

Code, like its predecessors, was not applicable to the Courts '

1 History of the Criminal Law, iii.
337m. Captain Newbery informed
me that Mr, Stephen also drew Chap-
ters TT-VII, XXIII (chiefly) and
XXXVI, and that Mr. Conningham
drew gec. 9o, most of Chap. XIX, and
Chap. XXXIV,

? Acts XXXT of 1838, XXII of
1839, IV of 1849, XVI of 1852,
AVITL of 1862 (except secs. 26-335,
47-53); and Act XTII of 1865, & use-
ful nieasure, carried by Sir H, Maine,
which (infer alic) abolished grand

juries, Certain other provisions re-
lating to the criminal proes:dure of
the Supreme Courts weny 1tained
in 9 Geo. 1V, e 74, vas re-
pealed by Aet X of 1875, with the
exception of secs. 1, 7, B, 9, 25, 26,
and 56. It also repmled certain en-
actments (in Acts XXIV of 1866
and XIIT of leL)‘) relating to the
High Court for the N.W. Provinces.

* Except secs. 97 and 98 (=Act X
of 1882, sec. 305), which were drawn
by Mzr. Hobbouse,

(=
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The Code of 1872 was also inapplicable to the Magistrates’ The
Courts at Calcutta, Madras, and Bombay. For these, provision ll\alre“.igem!’
was made by Act TV of 1847 (fo regulale the procedure and increase trates.
the jurisdiction of the Courts of Magistrates in the Presidency
Towns). This Act, which increased the jurisdiction of the Presi-
dency Magistrates, assimilated their procedure to that of the pro-
vincial Magistrates, and made many other improvements, was drawn
by the writer and carried by Mr. (now Sir Theodore) Hope.

It thus appears that, before the present Code of Criminal
Procedure was passed, no less than three such Codes were in oper-
ation in British India; Act X of 1872, amended by Act XI of
1874, which was in force throughout the Mufassal; the High
Courts’ Act, X of 18475, which was in force in the Presidency-
towns, Allahabad and Lahore; and the Presidency Magistrates’

Act, TV of 1847, which, also, was in force in the Presidency-towns.

Many of the provisions of these Codes merely repeated one
another ; many of their rules, though dealing with the same
subjects, unnecessarily varied in language ; and the result was that
the bulk of the Indian Statute-book was far greater than it needed \
to be, and that the Ceurts when construing one Code were often
deprived of the guidance of prior decisions on another.

The primary object of the present Code, which was framed by the Qbjects of
writer ! at the, suggestion of the Secretary of State in his despatch g:;’igr“se“t
(Legislative), No. 44, dated 26th October, 1876% was to recast y

when the Code of Criminal Procedure |
was enacted in 1861 for the Mufassal

! In framing his draft he was aided
chiefly by the decisions of the High

Courts on Act X of 18472, but alsa by
many of Livingston's remarks. Tn
revising the draft he was aided by Mr,
Justice Straight, who suggested (inter
alia) the insertion of sec. 310, by
Messrs. F. R. Cockerell and B. Colvin
of the Bengal Civil Service, and by
Mr. Fitzpatrick, Secretary, and Mr,
R. J. Crosthwail, Acting Secretary,
to the Government of India in the
Legislative Department. Mr. Fitaz-
patrick, in particular, redrew chapters
VIII (Security for keeping the peace)
and X (Public Nuisances).

? The Secretary of State’s words
were :—* The Draft Code of Criminal
Procedure prepared by the Indian Law
Commissioners in 1856 was inténded
by them for use in all the Courts, and
although it was not deemed.advisable
to carry out the whole of this design

only, I think that circumstances are
now more favourable to its comple-
tion. In the preparation of the High
Courts Criminal Procedure Act, 1875,
and of the present Bill [the Dresi-
dency Magistrates Bill, afterwards
Act IV of 1877] the whole of the Code
of Criminal Procedure has been care-
fully reviewed and freely amended,
and it seems desirable that the Mu-
fassal districts ghould not continue
under a less perfect law than the Pre-
sideney-towns, but that they should
enjoy the benefit of the latest cor-
rections and improvements; and that
whatever rules are intendéd to be
observed by all the Courts alike
should be placed before all in the
same language, care being taken at
the same time to define the special
duties and procedure of each.. This is

B 2



THE CODE OF CRIMINAL PROCEDURE,

the Code of 1872, combining with it the substance of the High
Courts’” Act and the Presidency Magistrates” Act, and incorporating
in it the numerous reported decisions on its wording, and thus at
last give to Indiaa single and complete Code of Cr: 1m,ma.l Procedure,

and carry out, so far, the policy of providing a simple and uniform

system of law for that country. The language and arrangement of
Act X of 1872 were, for obyvious reasons, departed from only so
far as was necessary for the main purpose of the Code. But it was
obviously impossible to reproduce the inartificial wording of many
of the sections, and an arrangement according to which, for example,
the provisions for the prosecution of crimes came hefore the pro-
visions for their prevention, and the charge (i.e. the written
* accusation of an offence) was dealt with after trials, appeal and

" execution.

Consolida-  Though any of the outlying Acts and Regulations dealing

tion.,

with Criminal Procedure had been repealed and re-enacted by Act X

of 1872, many more were still untouched, and the secondary object
of the present Code was to consolidate these enactments, which
were seven in number: namely, "Acts XXTIIT of 1840 (Execution
of plocess) V of 1861, section 6, part of sections 24 and 33
(Police) : the unrepealed p01t10ns of XVIIT of 1862 (Adminis-
tration of Criminal Justice in the High Courts): II of 1869
(Justices of the Peace): XXII of 1870, sections 2 and 4 (Applica-
tion to European British subjects of Acts giving summary juris-
dlctlon) XXT of 1879, Chapter IIT (Inquiries in British Tudia
into crimes committed abroad by British subjects); and Bengal
Regulation XX, 1825 (Jurisdiction of Courts Martial),

The result of consolidating the Acts and the Regulation above
specified was to substitute a single Code of 568 gections for eh,vcn
enactments containing 1020 unrepealed sections.

.range- The present Code is divided into nine Parts, the first containing

tenb of 43,6 ygual preliminary matter ; the second dealing with the consti-
the present
Code, tution and powers of the Criminal Courts and offices ; the third

containing some general provisions; the fourth treating of the
prevention of offences; the fifth, of information to the Police and
of their powers to investigate; the sixth, of proceedings in prosecu-~

the best safeguard against conflieting
rulings.

‘L request, therefore, that your
Excellency in Council will direct
your attention to the question whether
the Criminal Procedure Code of 1872
might not now be recast 50 as to com-

bine with it the substance® of the
High Courts Act, 1875, and of the
present measure [the Presidency
Magistrates Act, IV of 1877], and
thus at length to give to India a com.-
plete Code of Criminal Procedure,’

1 About two hundred.
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INTRODUCTION. : 5 I [

tions ; the seventh, of appeal, reference and revision; the eighth, of
special proceedings; the ninth, of supplementary provisions.

I.—PRELIMINARY.

Part I consists of a single chapter containing the usual pre-Local
liminary matter. The Code is declared (sec. 1) to extend to the SXtent:
whole of British India; and it has been applied, by executive
orders, to many places outside the empire®. It contafs no clause Personal
relating to personal application; but Act XXT of 1879, sec. 8, °Xten®
declaves that the law relating to criminal procedure for the time
being in force in British India shall, subject to modification by
the Governor General in Council, extend (@) to all European
British subjects in the dominions of Princes and States in India
in alliance with Her Majesty, and (8) to all Native Indian subjects
of Her Majesty in any place beyond the limits of British India.

The wording of some of the definitions in Act X of 1872 has Defini-
been amended; and definitions of ¢public prosecutor,” ¢ pleader, tons:
‘offence,’ ‘chapter,” ¢schedule,” ¢ place,” and ‘police station’ have
been added. The definition of ‘complaint’ has been amended
g0 as to exclude the report of a police-officer and information
given to a police-officer ; and the definition of ¢ investigation ’
has been extended so as to comprise the proceedings of persons
authorised by a Magistrate under section 160 or 203 to make
local investigations, The definition of ‘cognisable offence’— Cognisable
a somewhat ill-chosen name® for an offence for which a polics- o
officer may arrest without warrant—has been amended so as to
connect it with the second schedule. ¢ Warrant-case’ is defined Warrant-
as a case relating to an offence punishable with death, traus- et
portation, or imprisonment for a term exceeding six months, and
‘summons-case’ as a case relating to an offence not so punish- Sllmmom-
able. A clause has been added to the definition of ¢ High Court’ so ***°
as to enable the Governor General in Council to appoint in outlying
territories where no such Court is established by law, an officer to_
perform its functions under the Code. Expressions such as ¢ special
law’ and ‘local law,’ defined in the Penal Code, have the meanings
attached to them respectively by that Code,

T1.—Crrmivan CourTs.

Part IT, as to the constitution and powers of the Criminal Courts
and offices, consists of two chapters, of which the first deals («) with

! See Appendix A to the Code, * Stephen, Zist. Crim. Law,iii. 331,



6 THE CODE OF CRIMINAL PROCEDURE.

the five classes of Criminal Courts other than the High Courts?
and other Courts created by special enactments?, (b) with territorial
divisions, (¢) with Courts outside the Presidency-towns, (d) with
the Courts of the Presidency Magistrates, (e) with Justices of the
Peace, and (f) with the suspension and removal of Judges, Magis-
trates and Justices of the Peace. The provisions of the Police Act
(V of 1861), section 6, have been incorporated in this chapter,
section 14. The Local Government has been empowered (sec. 16)
to make rules for the guidance of Magistrates’ Benches. This
will result in uniformity of practice wherever such uniformity is
desirable, Assistant Sessions J udges have been declared (sec. 177)
subordinate to the Sessions' Judge in whose Court they exercise
“jurisdiction. This precludes a doubt which had been raised on
the subject. ' g
Powers of  The second chapter treats of the powers of Judges and Magistrates,
%&fggi: and 41 o description of offences cognisable by each Court, the sentences
trates. which may be passed by Courts of various classes, and the mode
of conferring powers on the latter. The changes of the law here
made are little more than verbal, save that Magistrates of the
first class are forbidden (sec. 29) to try offences under special or
local laws which are punishable with imprisonment for more than
seven years: such grave cases should be tried by a higher Court.

It is desirable that the police powers which magistrates can
exercise in investigating offences should. be clearly defined. In
section 40 (=Act X of 1872, section 56), as to the continuance of
powers of an officer transferred.to another local area, words have
been introduced to show that powers conferred by one Local
Government do not accompany an officer when he is transferred to
a proyince nnder ancther Liocal Government (2 Cal, 117%).

. Inconnection with section 33, a8 to power to sentence to imprison-
ment in default of payment of fine, the Council passed simultaneously
with the Code a short Act amending section 67 of the Penal Code,
by inserting a declaration that such imprisonment shall be simple.

Section 35 declares, in accordance with a decision of the Bombay
High Court (1 Bom. 223), that, for the purpose of confirmation
or appeal, a combined gentence, in case of simultaneous convictions
for several offencer, shall be deemed to be a gingle sentence.

! As to these, gee 24 & 25 Vie.c. 58: Act ¥V of 1869): the Vice-Ad-
104, and the Acts constituting the miralty Courts (26 & 27 Vic. c. ay4,
Chief Court of the Panjdb, the Judicial  ete.) : the Court for the trial of Ben-
Commissionera of Oudh, the Central gal pilots (Act XIT of 1859): amnd
Provinces snd Burma, and the Re- the Bombay Court of Petty Sessions

corder of Rangoon, (Rule, Ordinance and Regulation 1 of
* Courts Martial (44.& 45 Vie. c. 1834, title 3, erticlesy, 2, 5,6, 7, 8).

1



INTRODUCTION. A | ST

III.—GENERAL PROVISIONS.

Part IIT containg certain general provisions which it seemed
convenient to group together and which, to avoid forward references,
must stand near the beginning of the Code. They relate to the
following matters: aid and information to the Magistrates, the
police and persons making arrests: arrest, escape and retaking:
processes to compel appearance, processes to compel the production
of documents, etc., and processes for the discovery of persons
wrongfully confined. Here, again, the changes in the law are

L

little more than verbal. But to the offences which the public are Aidand in-

bound to assist in preventing, have been added (sec. 42) attempts to
injure public property, railways, canals, and telegraphs. The section
(45) requiring village-headmen, ete., to report, has, for obvious
reasons, been extended to escaped convicts and proclaimed offenders,
and (to provide for villages in hill-passes through which bands of
dacoits habitually proceed) also to cases where the criminal merely
goes through the village.

Nothing in the whole course of criminal procedure is so produc- Arrests,

tive of vexatious proceedings and serious consequences as Arrests.
The utmost care therefore has been taken in framing the sections
on this subject 50 as to make them clear and precise. The wording
of section 178 of the Code of 1842, which empowered the police to
use ‘all means necessary to effect the arrest’ of a person forcibly
resisting or attempting to escape, was dangerously wide. The
present Code (sec. 46) accordingly explains that this power does not,
give the right to cause the death of an arrested person who is not
accused of an offence punishable with death or withf transportation for
life. In England, if the offence with which the runaway is chargeéd
is a treason or a felony (which includes manslaughter, robbery, rape
and even larceny), or a dangerous wound given, the homicide is justi=
fiable, and so under the New York Code of Criminal Procedure,
section 174. In Scotland, however, the killing is justifiable only
when he is charged with a capital offence®. The Code here, as
settled by the Select Committee, followed the law of Scotland,
which, in Mr, Mayne’s opinion, is in India the safer rule. The
words ¢ or with transportation for life’ were afterwards introduced
in Council chiefly to‘enable the police to cope with the well-armed
and desperate bands of dacoits who from time to time infest some
of the districts of the North-Western and the Central Provinces,
These outlaws will not surrender unless the only alternative be that
of death, and if the police are not allowed to meet them on at least
equal terms, the attempt to darrest them may be abandoned,
! See Alison's Principles of the Oriminal Law of Scotland, pp, 36, 37.

formation,
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THE CODYE OF CORIMINAL PROCEDUR-E.

The section (46) authorising, in the case of forc1ble 1e51stance the
use of necessary means to effect arrests, has been extended to meet
the case of attempts to evade them. Power has been given (sec. 49)
to break open the doors of a house for the purpose of liberating
persorns who have lawfully entered for the purpose of making arrests
therein.  Persons making arrests have been expressly empowered
(sec, 53) to take from the person arrested any offensive weapons which
he mayhave about him. The police have been'authorised (sec. 54) to

- arrest, withont warrant, deserters from the Navy ; and sections (66,

Service of
BUMIMONS,

Warzant
ol arrest,

67), equivalent to Act XXV of 1861, section 112, have been inserted
to provide for the retaking of persons escaping or rescued from laywful
custody.

The period for which a person arrested without warrant may be
detained by the pohce 18 carefully limited by section 61,

The power toarrest withont warrant persons against whom a hue
and cry has been raised’ is omitted, as that obsolete common-law
process is unknown in India. . The section authorising masters
and mates to arrest deserters from ships is also omitted, as the
matter is sufficiently provided -for by the Merchant Shipping Act?.

Under the Code of 1872, section 153, summonses issued by
Magistrates were ordinarily served ¢ through a police-officer’: the
present Code (sec. 68) provides that, subject to rules to be made by
the Local Government, they may also be served hy.an officer of the
Court. . Provision is made (secs. 73, 74) for the service of a
summons outside the local Jumsdxctlon of the Magistrate who issues
it, and for the proof of such service. 4

Section 75 requires that all warrants of arrest, whether issued
in the Presidency-towns or the Mufassal, shall be sealed. Act IV
of 1877, section 56, did not in such cases require a seal. Warrants
of arrest issued by a Bench of Magistrates may be signed by any
‘member of the Bench. This legalises what proba,bly was the
practige.

Sub-divisianal Magistrates have been empowered (sec, 78) to
direct warrants to landholders, etc., for the arrest of escaped
gonvicts, This extension is in harmony with the large powers
generally possessed by Magistrates in charge of subdivisions.

Section 87 clears up a doubt as to the commencement of the
period provided in the corresponding section (r71) of Act X of
1872, for the appearance of a. person gbsconding against whom

" a warrant has been issued.

Attach-
ment,

The Code of 1872 did not provide how attachment of debts

1 Act X of 1873, sec. 92, ol, 3.
3 Ach T of 1859, sec, 80,

1.



INTRODUOTION. S L
and other moveable property is to be effected. Provision has, =
therefore, been made (sec.: 88) for this purpose; and the powers, ] 5
duties and liabilities of receivers have been déclared by reference

to the Code of Civil Procedure. !

A person required merely to produce a document will (as Production
under the Civil Procedure Code, section 164) be .deemed to have ;‘;e‘lil‘;:“
complied with the requisition, if he causes the document to be
produced instead of attending pelsonally to ploduce it (sec. 94).

This amendment obviously tcnds to save time-and expense, and
thus to diminish the unpopularity ‘of our Courts.

Section 100 gives Presidency Magistrates, Magistrates of Search-
the first class, and Sub-divisional Magistrates, power. to issue WArrants.
warrants to search for persons wrongfully confined. No such
power, though needed, was supposed to exist in India, extept, of
course, in the Presidency-towns, where the High Courts issued,
under Act X of 1875, directions of the nature of a kabeas corpus.

Provision is made (Qec 103) for making a list, signed by
w1tnesses of things found in execution of a search-warrant beyond .
the jurisdiction of  the Court dssuing it. The requirement of the “..:
signature of the witnesses fends to check the irregularities which XA : \
sometimes occur in the gourse,of searches. A .

IV.—PRrEVENTION 0F OFFENOES.

Part IV, which relates to the prevention of offences, eomes,
it is considered, properly before Part VI, which relates to their
prosecution, It comprises six chapters dealing respectively with
security for keeping the peace‘and for good behaviour; the dis-
persion of unlawful assemblies; suppression of nuisances; disputes
as to immoveable property; ang; lastly, the preventive action of
the police. Nothing is here said as to the prevention of intended
offences by personal resistance. For the Penal Code (secs. 96-100)
contains rules as to the cases in which such resistance is lawful
and the degree to which it may be earried.

Chapter VIIL. In the chapter relating to security for keeping Secwtity
the peace, and for good behaviour, the section (106) dealing with f"’ek“p‘"g
security for keeping the peace on conviction has) been extendad S
to cases in which the accused is convicted of cumma.L 1ut1m1dntmn
by threatening injury to person or property. This is an offence B A
the same nature as taking unlawful measures with the intention _°
of committing a breach of the peace, and should thvefore, ‘as
regards the taking of security, be placed on the same footing.
When the conviction is set aside on appeal or otherwise, thg, bond
will become void. On this the Code of 1872 was silent,
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In section 110 (=sections 5o, 506 of the Code of 1872) the
words which give the Magistrate power to demand security from
persons of notoriously bad livelihood or of a ‘dangerous character’
have been omitted, It was objected that these words were vague,
and that the powers which they placed in the hands of the police
were liable to great abuse.

In 1882, there was in the North-Western Provinces a class of
bad characters who habitually extorted money from respectable
persons by threatening to insult or beat them. Section 110 con-
tains a provision (inserted at the suggestion of the Local Govern-
ment) enabling Magistrates to protect the public against such
a system of extortion. It should also be extended so as to apply
to habitual protectors or harbourers of thieves and to habitual
aiders in the concealment or disposal of stolen property.

The Magistrate is empowered (sec, 112) to make an order as

to the character and class of the sureties required. This, it is
hoped, will prevent certain persons making a trade of becoming
sureties. The object of the law is not merely to provide a money-
security, but also to obtain respectable persons as guarantees for
the good behaviour of the criminal congerned.
- For the purposes of the section (11%) as to enquiring into the
truth of the information upon which a Magistrate has acted under
this chapter, the fact that a person is an habitual offender may
be proved by evidence of general repute.

The Code of 1882 contains no provision corresponding to sections
499 of the Code of 1872 and 211 of the Presidency Magistrates’ Act.
If, before the expiration of the term of the original bond, it
appears to the Mngistmte unsafe to release the obligor at the
end of that term, in justice to the obligor fresh procecdmgs should
be instituted.

Some change has been made (sec. 117) in the manner of con-
ducting inquiries regarding security for good behaviour. They
are under the present Code made as in warrant-cases, instead
of as in summons-cases, which was formerly the practice. Where
the person who would otherwise be ordered to give security is
a minor, the bond (section 118) will be executed only by his
sureties. It has been made clear in section 126 that a Presidency
Magistrate, District Magistrate, Sub-divisional Magistrate, and
Magistrate of the first class can cancel a bond on the application
of a surety. Sub-divisional Magistrates are empowered (sec. 109)
to require security for good behaviour.

Chapter 1X, on dispersion of unlawful assemblies, contains the
‘rules for calling out and employing the military, in aid of the

L
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11 power. They were first enacted in the- Code of 1872, and y
embody (according to Sir i"ltz_].\mes—Stephen !) the principles laid -

down in the charge of Tindal' C.J. to the grand jury of Bristol
in 1832, as to the duty of soldiers in dispersing rioters.” The |
rules carry the law somewhat further than it has yet been carried * ' '
in England, as they expressly indemnify all persons acting in goed ‘
faith in compliance with requisitions under sections.128 and 130,
and forbid prosecutions of magistrates, soldiers, and pblieg officers,
except with the sanction of the Governor-General in Council. * In
this chapter volunteers enrolled under the Indian Volunteers Act,
1869, are placed on the same footing as soldiers of Her Majesty’s
Army.
~ In Chapter X, as to Public Nuisances, section 133 has been Suppres-
extended to cases of keepiig goods or merchandise (for example f;gl’;::ces
‘da—maged rice) injurious to ‘the public health, and of carrying” on :
" .oceupations offensive to the religious feelings of any “considerably, .
., section* 6f the community,” The latter alteration i3 intended to
- meet such cases as' that of a butcher exercising: his ‘trade in a
; ‘Hmdu town so as to cause pisk of breach of the peace,
Chapter XTI deals with " temporary orders in wrgent cases of
nuisance. The power conferred by section g18:of the Cdode of
18%2 was intended to be exercised enly in urgent cases W*he.rbg
"a'speedy remedy is desirable, The present Code’ (sec 144) p10-~ !
vides that no orders under C'lnpter XI shall remain in force for: .
more than two months, unless in case of danger to human life, |
health or safety, or a riot or affray, the Local Government' directs: _ ..
otherwise. Where time allows, the procedure., must be - under K
Clmpter X, \ - s
Chapter XI11 empowers Magistrates to interfere in disputes {l,lesputea ;
to immoveable property likely to cause a breach of the _pea,ce, to ;sot“’e;'ﬁ;
decide whether any of the paltles is then in aetual possession of property.,
the subject of dispute, and if %o, to declarg¢ him entitled to retain . |
possession until evicted in due course of lawy and has been expressly i
restricted to cases in which the property is t?mgible ‘Ttris founded
on Act IV of 1840 and the seven Regulations mentxm\ed inthat
Act, and is of great use in Tndia, where dispiites as to, boundaries,
water-courses, alluvion and diluviated land are bequent and some: . .’
times sanguinary. The section seems to require amendment so ag’ A
to render it impossible to decide (as the Calcutta High Court has
decided 2‘) that a dispute as to the right to eollect rent is a dispute
concerning tangible immovesble property.
Doubts had been raised as to whether the report of the person

! Hist, Orim. Law, {il. 343. * 11 Clal. 413
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deputed (under section 148) to make a local inquiry may be read
as evidence in the case. The Code settles this in the affirmative.
Preventive  Chapter XIIT treats of the action of the police in preventing the
- action of a5 g ; ol C
police, ~ Commission of cognisable offences, injury to public property, and
the use of false weights and measures,

V.—INFORMATION TO THE POLICE, AND THEIR POWER TO
INVESTIGATE,

Part V consists of a single chapter (XIV)relating to information
to the police concerning the commission of offences, and their power
to investigate cases. It corresponds with Chapter X of Act X
of 18%2, and sections 379 and 380 of the same Act. Tt deals
with the examination of witnesses by the police, searches, and
sending cases to the Magistrate when the evidence is sufficient.
Precautions are taken (secs. 162, 163) against abuse by the police
of their powers under this chapter,

The words ‘or that immediate arrest is not necessary,” which
were contained in section 117 of Act X of 1842, have been omitted
from section 158 of the present Code, as it is not apparent why
i police-officer should be debarred from investigating a case of
a cognisable offence hecause he does not at starting feel himself
justified in arresting any person.

Section 164 makes it clear that confessions to Magistrates shall
not only be ¢taken,” but signed and certified, like examinations of
accused persong, In the form of memorandum relating to con-
fessions words have been introduced to show that the confession
was taken in the Magistrates’ presence and hearing, and that it
containg @ full and true account of the statement,

Searches. In sections 165 and 166, dealing with searches by the police, the
law has been amended so as to meet difficulties which had arisen
in practice. In gection 167 it has also been amended. On the one

Detention hand, there is strong objection to allowing an accused person to

ﬁ:‘ll‘;d_ be detained at a police-station longer than is necessary, and, on
the other, to insist on his being forwarded to the Magistrate,
when his presence on the spot may be indispensable for tracking
out crime or recovering property, might be a gerions impediment
to justice. Under proper precautions, the detention of the accused
for sufficient reasong is allowed, but the period of detention has
been limited to fifteen days in the whole.

Inquiries Part V also requires (see. 174) the police to inquire and report

:{:::’um on suicides and deaths caused by auotht'zr person, an animal,

" machinery or an accident, Power resembling that conferred on
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Coroners by Act IV of 1871, section 11, has been given (sec. 176)
to Magistrates authorised to hold inquests to disinter and examine
corpses in order to discover the cause of dEath )

VI. -——PRocnrnmcs N PBOSECU’HOVS

Having thus dealt with the means of prcventmg inchoate oﬁ'ences
and arresting the course of.such as are in operation, ha.vmu' also
dealt with information to the police of offences and the consequent
preliminary investigation, the Code next sets forth the mode of con-
ducting prosecutions for comdummated offences.

Part VI treats of proceedings in prosecutions up 40 appeal, and
1s divided into sixteen chapters, arranged as follows :—

v XV, Jurisdietion of Criminal Courts in Inquiries and Trla.ls
\¥FI Complaints to Magistrates ; XVII. Commencement of Pro-
S ceedmgs before Magistrates ; X VIIL. Inquiry into cases triable by
», the Court of Session or High' Court; XIX. The Charge; -XX.
-* Trial of Summons-Cases by Mumstmte; 5 XXI. Trial of Weman‘
- Cases by Magistrates; XXII, Summary Trials ; XEXAIETY  Tirial s A SEE S
‘before High Courts and Courts of Session : ; XXIV. General Pro-
“visions as to Inquiries and JTrials; XXV, Evidence; XXYVI. The
: Judgment; XXVIIL Submlsswn of Sentences for Conﬁunatwn
.X\VIII Execution; XXIX. Suspensions, Remissions, and Cum-
- mutations of Sulteuces, XXX, Previous Acquittals or Convictions. .

It will be seen that the above-mentioned chapters are arranged,,
as: nearly as may be, according to the chronological order of the
events in a plosu,utlon.

(;huptm XV (as to the jurisdiction of the Courts in inquiries and Jurlsdie-
trials) dguls, first, with the place of i inquiry or trial, Here the 82";‘;: h
general rule ik (sec. 1477) that every offence shall be inquired info inguiries
and tried by a Court within the local limits of whose jurisdiction it and trials,
was committed. But there are special provisions for cases where

. the act has. been done in ¢ne local area and the consequence has
ensued in another (sec. 186): where the act, e. g. an abetment, is

. an oﬁ'ence by reason of its relation to another act which is also an
offence: ‘where it is uncertain in which of several local areas an
oﬂence Las been: committed ! where an offence is committed purtly )
in one local area and partly in another: where-the offence is a
continuing one and continues to be committed in more local areas
than one : where it consists of several acts done in different local R
aveas (sec. 182): where it is committed on a journey (sée. 183).
There are also special rules as to inquiry into and tyrial' of the
offences of thuggee, dacoity, escape from custody, crimivel mis-
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appropriation, criminal breach of trust and theft (sec. 182), and
as to offences against the laws relating to railways, telegraphs, the
post office, and arms and ammunition (sec. 184). :

Sections ¢ and 10_of the Foreign Jurisdiction Act (XXI of
1879), which deal respectively with the liability of British subjects
for offences committed out of British India, and with the reception
in evidence of depositions made before Political Agents, have been
transferred to this part of the Code (sections 188 und 189), which
is obviously their proper place.

To the provisions contained in the previous law regarding the
transfer of cases the present Code adds a clause (sec. 192), pro-
viding that, when any Magistrate of the first class, specially em-
powered in this behalf by the District Magistrate, has taken
cognisance of any case, hé may transfer it.for inquiry or trial to any
other competent Magistrate in such district. This enables such
Magistrates to distribute the work in their Courts, when it is
necessary to do so, with less delay than was formerly unavoidable.

Chapter XV deals, secondly, with the conditions requisite for
the initiation” of proceedings,—the receipt of a complaint: a

« police-report : information from any other person: the Magistrate's

Limitation
of prosecu-
tions.

own knowledge or suspicion; or, in the case of a contempt, the
sanction or complaint of the public servant coiicerned or of his
official superior.

Section 195 requires that the sanction to entertain complaints
of contempts and certain cffences against public justice or relating to
documents. given in evidence shall, so far as practicable, specify the
place in which, and the occasion on which, the offence complained
of was committed. The sanction may be revoked or granted by
any authority to which the authority giving or refusing it is
subordinate. And in order to remove doubts which had been felt
on the point, it is declared that, for the purposes of this section,
every Court shall be deemed to be subordinate to the Court to
which appeals from the former Court ordinarily lie. Sanctions or
complaints are also required in the case of prosecutions for acts
done in dispersing unlawful asgemblies (sec. 132), for state-offences
(sec. 196), for acts committed by judges and public servants as
such (sec. 19%), and for breach of contracts of service, defamation,
and certain offences relating to marriage and married women (secs.
198, 199).

No sanction under sec. 195 shall remain in force for more than
gix months from the date on which it was given; but of course
it may be renewed,

The Code contains no other rule for the limitation of prosecutions.

L
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All other offences under the Penal Code;~—even mere attempts—
even those offences which are compoundable without the per-
mission of the Court—may be prosécuted after any lapse of time,
because allowing such prosecutions to be barred would (to use
the words of Livingston) ‘hold out a reward to ingenious villainy
and address in concealment.” But in the absence of a law of limi-
tation there is danger that innocent men may be convicted owing
to the death of their witnesses or the destruction of their docu-
mentary evidence; and sundry special and local laws have pre-
scribed periods within which offences against their provisions

must be prosecuted. Of these laws the chief are as follows : they -

are here classified according to the periods which they respectively
prescribe :— - :
Five Years.
21 Geo. II1. c. 70, sec. 7 (prosecution of the Governor-General, ete.)

Three Years.
a4 Geo. IIL. c. 25, sec. 82 (prosecution of British subjects guilty of
offences in India).
Two Years.
Act XV of 1872, sec. 76 (Marriage of Christians).

One Year.
The Army Act, 1881 (44 & 45 Vio. c. 58); sec. 170,
XX of 1847, sec. 16 (Copyright). X
XTIT of 1857, seo. 26 (Opium, Bengal).
Ben. Act V of 1866, secs. 15, 24 (Hackney Ca\rrmgeﬂ, Calcutta).

Stz Months,

VI of 1879, zec. g (Preservation of Elephants).:
XXIT of 1881, sec. 47 (Excise, Northern ludn, Burma, Coorg).
XII of 1882, sec. 11 (Salt).

XVIII of 1882, sec. 16 (Burma Steam boilers).
V of 1886, gee. 13 (Mirzapur Stone Mahdl).
Mad. Act VI of 1871, sec. 42 (Exdise on Sakt).
Mad. Act I of 1873, sec. 9 (Wild Elephants).
Mad. Act I of 1886, sec. 72 (Excise).

Mad. Act IT of 1886, sec. 87 (Madras Harbour),
Bom. Act V of 1873, sec. 26 (Steam boilers),
Bom. Aét VII of 1873, sec, 62 (Salt). =

Ben, Act VII of 1864, se¢. 37 (Salt). v .,
Ben. Act VII of 1878, seos v72 (Excige),” *

Ben. Act. III of 1879, see. 12 (Steam boilers).

. b Four Months.
Boui. A-ct V of 1878, sec: 67 (Excise).

; < Tlueev Monthe
"% XIXof 1850, sec. 18 (Binding Apprentives).
¢« XXIV of 1859, sec, 53 (Police, Madras).

. ~i N
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XLVIII of 1860, sec. 29 (Police).

V of 1861, sec. 42 (Police).

XX of 1860, sec. 26 (Voluntéers).

X of 1870, sec. 58 (Land Acquisition).

VII of 1878, séc. 198 (Sea Customs).

XTI of 1878, sec. 33 (Arms).

XX of 1879, sec. 12 (Glanders and Farcy).

IT of 1880, sec. 19 (Burma District Cesses and Police),
XV of 1882, sec. 97 (Presidency Small Cause Courts).
Mad. Act VIII of 1867, sec. 75 (Police, Madras Town).
Mad. Aect III of 1871, sec. 169 (Improvement of Towns).
Mad. Act I of 1884, sec. 446 (Madras City Municipal Act),
Bom. Act VII of 1867, sec. 42 (District Police).

Bom. Act ITT of 1872, sec. 296 (Bombay Municipality).
Bom. Act VI of 1873, sec. 82 (Mufassal Municipalities).
Ben. Act IV of 1866, sec. gg (Calcutta Police).

Ben. Act TIT of 1884, sec. 353 (Mufassal Municipalities).

Two Months.
Ben, Act IV of 1876, sec. 351 (Calcutta Municipality),
Ben. Act VIII of 1880, sec. 12 (Contagious Diseases, Animals).
One Month.
XIX of 1830, sec. 18 (Binding Apprentices).
ZTen Days. 4
Mad. Act 1T of 1866, sec, 16 (Cattle Disease) .

Complaints  Chapter XVI, of complaints to Magistrates, corresponds to

to Magis-
trates,

Com-
mence*
ment of

ings,

sections 144 to 147 of Act X of 1872, but adds (sec. 201) a pro-
yision that a complaint in writing made to a Magistrate not com-
petent to entertain it shalt be returned for presentation to the
proper tribunal.

The present Code makes it clear that the power (sec. 202) to
postpone the issue of process cannot be exercised by a Magistrate
of the third class.

Chapter XVII treats of the commencement of proceedings before
Magistrates : shows when a summons or a warrant should issue,
and enables the Magistrate in certain cases (sec. 203) to dispense
with the personal attendance of the accused.

1 For similar limitations in Eng- to the New York Code of Criminal

land, see Archbold, 79, 80, In
Beotland there seemns to be a vicennial
preseription for «i! crimnes where no
sentence of fugitation has been pro
nounced and no step has been taken
to bring the offender - to trial, 1In the
oase of wrongous imprisonment there
i8 & friexmial presoription. According

Proceduve; §§ 141, I42, & prosecu-
tion for murder (or abetment of
murder, 4 Wend. 229) may be com-
menced at any time; but an indict-
ment for every other erime wust he

found within five years after its com~ °

mission, except where a less term i
preseribed by statute,

L
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" . Th Chapter XVITE-of inquivy. iito- casés tiiable by the Court Inguiry | ~°
. "oof Session or High Court—poiver is’ given (sec. 209) to the ;’r‘m‘}iy
. Magistrate to discharge-the.accnsed*at any stage of the case if, for Sessions
Treasons. to be reéorded,-.‘t,}ls" Magistrateé-considers the charge to b\ecd\”"'. >

_groundless. This cbéptér alfa, coptains provisions as to the
framing of the charge(sec. 210); the witnesses for the defence
(secs. 211, 212, 21,6, 2 13),\@:1&'&3&‘1;\}15\‘&0‘(13*. of the accused pending "
trial (sec. 2z0). i o oA s s L0 B NEROR T R
The accused should have full ndtice of the offence tharged against The
him. .Chapter XIX, therefore, deals with the form of, the ‘c.hgn‘ge‘Ch“rge‘
(secs. 221-224) : the effect of the absence of.a charge or of errors in
one (secs. 225, 232): alterations in charges’ (sec. 22%): jdinder
of charges (sec. 233); and the trial at ome trial for several
offences (secs. 234, 235, 236, 239). It extends to the whole of
British India the amendments in Act X of 1842, sections 439 to
459, made in the Presidency Towns, Allahabad and Lahore by
Act X of 1875; and with reference to Mr. Justice West’s observa-
tions in 11 Bomb. H. C. 241, on the corresponding section (457)
of the Code of 1872, section 238 of the present Code has been
confined to offences consisting of several particulars, a combination
of some only of which constitutes a complete minor offence.
From the section (235), corresponding with section 454 of the
Code of 1872, have been omitted all provisions as to the amount
of punishment. They obviously belong to substantive law, not to pro-
. cedure, and find their proper place in the Penal Code as amended
by Act VIII of 1882." The illustrations have also been amended. |
Provision has been made in section 238 for the case where a
person- charged with an offence proves circumstances which reduce \
it to a minor offence. He may then be convicted of the minor
offence, though he is not charged with it.
Chapter XX prescribes a simple procedure for the trial by Trial of
Magistrates of summons-cases. 'No formal charge need be framed, *" R
The Magistrate states to the accused the particulars of his alleged
offence, and wsks him if he hag.any cause to show why he should
not be, convicted. If he ‘admits his guilt he is convieted. If he
does not, evidence is taken-——‘a'. mere memorandum of its substance
* heing made (sec. 355)—and he is acquitted or sentenced according
to its effect. This chapter should expressly provide, in sec. 244, '
for cross-examination of witnesses. When the complaint is frivelous Frivelous
or vexatious, the Magistrate may order the complainant to pay the ®™P e
accused compensation not exceeding rs. 50- To the section (250)
giving this power a clause has béen added, pl‘OV{dmg that, when
awarding compensation in any subsequent Oi"“‘-sult'TCMting to the
| VOL.IL. i RN s
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same matter, the Court shall take into account any sum paid or
recovered as compensation under this section. :

Chapter XXT deals with trials of warrant-cases by Magistrates.
The chief distinction hetween this procedure and that provided for
the trial of summons-cases is that under Chapter XXT the Magis-
trate first hears the complainant (if any) and takes the evidence for
the prosecution, and then, if there is ground for presuming the guilt
of the accused, frames a written charge to which he is required to

- plead.  Moreover, the evidence of each witness is taken down in

writing (sec. 356); it is not enough (as in trying a summons-case)
to make a memorandum of its substance. Here, as in Chapter X VIII,
has been inserted a clause (sec. 253) authorising the Magistrate to
discharge the accused at any stage of the case if, for reasons to be
recorded, the Magistrate considers the.charge to be groundless.
Under the'Code of 1872 (sec. 215), no matter how groundless the
charge might be, the Magistrate was compelled, before discharging
the accused, to take the evidence of the complainant and of all the
Wwitnesses whom the prosecution might bring forward. The pro-
vision in the same Code, sec. 218, that the accused shall, while

* making his defence, be allowed to recall and cross-examine the wit-

nesses for the prosecution, has been expressly confined (sec. 256) to
cases where these witnesses are present in the Coutt or its precincts.
The power to recall witnesses for the prosecution after they had left
the Court was often abused for the purpose of harassment and delay.

Chapter XXIT deals with summary trials of the minor
offences specified in sec. 260. Here the Local Government is
authorised to confer on Benches invested with second or third
clags powers jurisdiction to try abietments of, and attempts to
commit, the offences which they may now try summarily, The
omission in the Code of 1872 to provide for these abetments and
attempts was obviously per incuriam. The offences of retaining
stolen property not exceeding rs. 50 in value, and assisting in the
eoncealment or disposal of stolen property not exceeding rs. 5o in
value, have been added to the list of those triable in a summary
way; and the offence of receiving stolen property will not be so
triable where its value exceeds that amount. The limit of im-
prisonment under this chapter is three months (sec. 262). Where
no appeal lies, the Magistrate or Bench neither records the evidence
nor frames a formal charge ; but merely enters certain particulars
in such form as the Local (Government directs (sec. 263). No reasong
are given except in case of conviction.

Chapter XXIIT provides a common procedure for the High

7yl iud Courts and the Courts of Session in trials before those tribunals,

L



INTRODUCTION,

But all trials before a High Court must be by a jury of nine; all Qourts of
trials before a Court of Session must be either by a jury of an Session.
uneven number, not more than nine nor less than three, or with the

aid of assessors; and prosecutions before the Court of Session must

be conducted by a public prosecutor (sec. 2%70). Sections 271, 272

deal with the plea of guilty (which there is no power to withdraw),
refusal or omission to plead, and ‘claim to be tried.” The pleas

of previous conviction and previous acquittal are dealt with in
another part of the Code (sec. 403). There is no plea of insanity,

this matter being provided for by Chapter XXXIV, There are

also special rules (secs. 274, 275) as to juries, challenges (secs.
277-279), foremen (sec. 280), swearing jurors (sec. 281), discharging

juries (sec. 282), assessors (secs. 284, 285), the procedure to the

close of the case, the charge (sec. 297), the respective duties of the

Judge and the jury (secs. 298, 299), and, lastly, the verdict (secs
301—307). As to this the rules are peculiar :—

In the High Court.

When the nine jurors are unani-
mous, or when as many as six are of
one opinion and the judge agrees
with them, the judge gives judgment
accordingly.

When the jury are satisfied that
they will not be unanimous, but
six are of one opinion, the foreman so
informs the judge, and if the judge
disagrees with the majerity he at
once discharges the jury.

If there are not so many as six who
agree, the judge, after such interval
as he thinks reasonable, discharges
the jury.

In the Court of Session.

When the judge does not think it
necessary to express disagreement
with the verdict of the jurors or of &
majority (two, three, four, or five) of
the jurors, he gives judgment accords
ingly. If the accused is acquitted,
the judge records judgment of acs
quittal. If he is convicted, the judge
pasges sentence,

But if the judge disagrees so com)
pletely that he considers it necessary
for the ends -of juetice to submit the
case to the High Court, he submits it
accordingly, recording the grounds of
his opinion,

Where the Sessions Judge disagrees with a verdiot of acquittal

and submits the case to the High Court, he is requirved (sec. 307)
to state the offence which he considers to have been committed,
and the High Court is empowered to acquit or conviet the accused
of any offerice of which the jury could have convicted him upon
the charge framed and placed before it. This, it is believed, was
the intention of the corresponding eclause of section 263 of Act X
of 1872. The change was suggested by the decizgion of Markby J.
in g Cal. 189. | /

To prevent jurors and asscssors from being b‘msscd against the Offence
accused by the knowledge that he is an old offender, section 310 2?::‘111‘111“9(1
provides that ¢ the part of the charge stating the previous conviction previeus
shall not be read out . . . unless and until he has either, pleaded convietion.
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guilty to, or been conwcted of, the subcequeut offence” There is
o a similar rule in England (6 & 7 Wm. IV. c. 111).
,,Généfr?l Chapter XXIV contains general provisions as to inquiries -and
o PUTTERER: trinls. The subject of tendering pardons to accomplices is first dealt
© “Pardons to with.- Such tender can only be made in cases triable exclusively by
T ;‘ffc"e’:" the Court of Session or ‘High Court. . In cases where a pardon
| e, is tendered to and-accepted by a ,person, and- such person gives
., . evidence Defore a Magistrate.in & prehmmary inquiry, he should
(M ' e ! Dot be forced to adhere to that evidence in a subsequent trial,
G through feéar of being prosecuted on an alternative charge of giving
.. . - false/evidence eitherbefore the Magistrate or the J udge It might
i ’happen that he was wrongly induced or coerced into giving evidence
. . before the M agmtra.te Section 339 accordmgly provides that no pro-
secution for giving false evgdencesn a statement made under promise
;. «  of pardon shallbe entertamed without the sanction of the Fligh Court.
Examina-, - Sec. 342 gwes ¢he power to*examine the accused for the purpose,
bion. % the “only, of* enablmg him ¢ to explain any circumstances appearing in
accused., * 2
.+ the ev;dence a,n\amst him,” The section assumed its present ' form
" partly owing 6. & judgment ‘of the High Court of Bengal (6 Cal.
" 102), partly owing to the following words of Edward Livingston®:
¢ An unrestrained right of interrogating is also very apt to produce
insidious and catching questions. Tnstead of a cool and impartial
attempt to extract the truth, the examination becomes a contest,
in which the pride and ingenuity of the magistrate are arrayed
against the caution or evasions of the accused; and every con-
struction will be given to his answer that may fix upon him the
imputation of guilt, Tt may be added that badgering by the judge
is apt to arouse undue sympathy for the prisoner.

Com- Much doubt existed as to the offences which may lawfully be
g{-}\;:‘c:l;:g compounded. The Exception to section 214 of the Penal Code (in
which the law on the subject was contained) was in 1882 exces-
gively obscure, and this obscurity was increased rather than
diminished by the illustrations annexed to that section. The
Criminal Procedure Code of 1882 repeals these illustrations ; and
section 345 declares in unmistakeable language that certain specified

offences, and no others?, may be compounded. These are—
Uttering words ete, with deliberate intent to wound religious

feelings (Penal Code, see. 298),
Causing hurt (Penal Code, secs. 323, 334)-

* Works, i. 355. of the Madras Excise Act, Mad., Act

* It may therefore he doubted T of 1886, are not wléra vires of the
whether gec. 55 of the Madras Forest  local legislature by which they were
Act, Mad. Act V of ¥8832, and sec. 67  enacted.
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Wrongfully restraining or confining any person (Penal Code,

secs. 341, 342).

Assault or use of criminal force (Penal Code, secs. 352, 355,
358)-

Unlawful compulsory labour (Penal Code, sec. 374).

Mischief, when the loss or damage is caused to a private
person (Penal Code, secs. 426, 427).

Criminal trespass and house-trespass (Penal Code, secs. 447,
448).

Criminal breach of contract of service (Penal Code, secs. 490,
491, 492).

Adultery, and enticing etc. a married woman (Penal Code,
secs. 497, 498).

Defamation (Penal Code, sec. 500).

Printing or engraving defamatory matter (Penal Code, sec. 501.)

Sale of printed or engraved substance containing defamatory
matter (Penal Code, sec. 502).

Insult intended to provoke a breach of the peace (Penal Code,
sec. 504). ' [

Criminal intimidation, except when the offence is punishable
with imprisonment for seven years (Penal Code, sec. 506).

The offences of voluntarily causing hurt or grievous hurt, and
those of causing hurt or grievous hurt by an act which endangers
life, which are punishable under the Penal Code, sections 324, 335,
334 or 338, are compoundable with the permission of the Court, |
and by the person to whom the hurt has been caused.

Simultaneously with the new Code the Indian Legislature passed
Act VIII of 1882, section 6 of which, for the Exception to section
280 of the Penal Code, substituted the following :—

¢ Baception,—The provisions of sections 213 and 214 do not ex-
tend to any case in which the offence may lawfully be compounded.’

Section 349 prescribes a procedure in cases where a second or
third class Magistrate finds that he cannot pass a sentence suffi-
ciently severe. Section 350 provides for convictions or commit~
ments on evidence partly recorded by one Magistrate and partly
by his successor, and should be modified so as to' make it clearly
applicable to inquiries under section 107. \

Chapter XXV contains rules as to the mode of ‘taking and. re- Taking
cording evidence in inquiries and trials (secs. 353-360), and as to eyidunen,
the interpretation of evidence to the accused or his pleader (sec. 361),

The evidence must, as a rule, be taken down by the Magistrate or
Judge, or in his presence and hearing. The provisions as to this
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subject do not apply to the High Courts or the Chief Court of the
Panjib, The Presidency Magistrates are provided for by section
362, Tt is hardly necessary to say that the Indian, like the English,
system of eriminal procedure does not permit ev1dence to be taken
i secret.
The Chapter XXVI deals with the judgment, the time and place of
judgment. qelivering it (sec. 366), its language and contents (sec. 367).
Provision is made (sec, 371) for explaining it to the accused and
giving him a copy or translation of it.
Confirma-  Chapter XXVII treats of the confirmation of sentences. This is
:;ﬁ::ce& necessary (a) where a Sessions Judge, Additional Sessions Judge,
or Joint Sessions Judge passes a sentence of death, and (b) where
an Assistant Sessions Judge or a_specially empowered District
Magistrate passes a sentence of 1mprlsonment for a term exceeding
four years, or any sentence of transportation (secs. 31, 34). In
case (a) the sentence is submitted for confirmation to the High
Court: in case (b) to the Sessions Judge. The confirming
authority may make further enquiry or direct it to be made (secs.
375, 380), and may alter the sentence or acquit the accused.
Execution,  Chapter XXVIII, Execution—Here the Code deals with the
.execution of sentences of death (sec. 381): with the postponement
and, if the High Court think fit, commutation ef such sentences in
the case of pregnant women (sec. 382): with the execution of
sentences of transportation and imprisonment (secs. 383~385): the
“levy of fines (secs. 386-388): the infliction of whipping (secs.
390-398) ; the execution of sentences on escaped convicts and on
offenders already sentenced for another offence (secs. 390-398); and
the confinement of youthful offenders in reformatories (sec. 399). In
section 395 (= section 313 of the Code of 1872) the imprisonment
which may be inflicted in lieu of whipping has been limited to
twelve months. But on the other hand, the prowso that the whole
period of imprisonment to which the offender is sentenced shall
not exceed that to which he was liable by law, or that which' the
Court is competent to award, has been cancelled, and the power to
imprison is thus extended.
Persons There are no sections'in this chapter corresponding with sections
:f,l?::::d 319, 320 of the Code of 1872. The reason for this omission is that
portation, the matter with which they deal does mot belong to criminal
procedure, but falls within the scope of the Prisoners’ Act, 1841 ;
and simultaneously with the passing of the present Code, Act
IX of 1882 was passed, substituting for section 33 of the Prisoners’
Act a section equivalent to the Code of 1872, gections 310,
320,

22 THE CODE OF CRIMINAL PROCEDURE.
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Chapter XXIX treats of suspensions, remissions and commutations Suspension
of sentences. Where application is made for the suspension or s:)gf;.m'
remission of a sentence, the Government is empowered (sec. 401) sentence.
to require the presiding Judge of the Court before or by which the
conviction was had or confirmed, to state his opinion as to

whether the application should be granted or refused, together

with his reasons for such opinion.

The power of the Government to commute pumﬁhment (sec. 402) Commuta-
has been so worded as to authorise a sentence of rigorous, to be kion:
commuted to one of simple, imprisonment. This could not be done
under the Code of 1872.

No person should be subjected to a second prosecution for a crime Previous
for which he has once been prosecuted and duly convicted or acquitted. xgg’lziﬁgr

Chapter XXX consists of a single section dealing with the effect of

a previous acquittal or conviction by a Court of competent jurisdic-
tion in (it is presumed) British India’ Sir Fitzjames Stephen *
Jjustly says that this section seems misplaced ®. He thinks it should
follow the provisions as to charges. A better place for it would be
in the preliminary chapter, where the New York Code places the
corresponding section, or after section 271, as to the plea of
guilty, where there might be a section dealing with other pleas—
want of jurisdiction, previous acquittal, previous conviction, and
(in proceedings under certain special laws) limitation.

VII,—ArrEAL, REFERENCE AND REVISION,

Part VII deals with.appeals, references, and the revisional juris-|
diction of the High Court,

Chapter Y}x)&l begins by declaring that no appeal shall lie from Appeals.
any judgment or order of a Criminal Court except as provided by
the Code or by any other law for the time being in force. It
expressly declares (sec. 412) that there shall be no appeal, except
as to the extent or legality of the sentence, where the accused has
pleaded guilty and been convicted by the Sessions Court or a
Presidency Migistrate, and that there shall be no appeal by the
accused in the petty cases and from the summary convictions
mentioned in sections 413 and 4r4. Sentences on European
British subjects are excepted from the latter provision (see, 416),
An appeal may lie on a matter of fact as well as a matter of law,

* The Code is silent as to the effect 2 Hist. Criminal Law, iii. 338 n,
of a previous conviction or acquittal in * It was placed in i?s present, posi-
another country, when thejurisdietion  tion in order to avoid the forward
is concurrent. Seeasto this the New  references to sec. 273,
York Cr. Proc, Code, § 139.
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except where the trial was by jury, in which case the appeal lies
on matter of law only (sec. 418). For the purposes of appealing, the
alleged severity of a sentence is deemed a matter of law (sec. 418).
The power to appedl was liberally bestowed by the Code of 1872, and
only three new cases are provided for by the present Code. Anappeal
has heen given (sec. 405) from orders rejecting applications for
delivery of attached property. Appeals are also given from convic-
tions in contempt-cases by Courts of Small Causes in the Presidency-
towns, and by Registrars and Sub-registrars being also Civil Courts.

The nine appeals given by the present Code are as follows :—

\

Appellate Court.

1. From a conviction on a trial by a ..~

Magistrate of the second or third class,
or by a Bench of Magistrates invested
with second or third class powers.

. 2. From a sentence under section
349 by a Sub-divisional Magistrate
of the second class,

3. From a conviction on a trial by
an Assistant Sessions Judge, a Dis-
trict Magistrate, or other Magistrate
of the first class.

4. From a conviction on a trial by

a Sessgions Judge or an Additional or
a Joint Seasions Judge.

5. From a sentence by a Presidency
Magistrate to imprisonment for a
term exceeding six months or to fine
exceeding rs. 200.

6. From an original or appellate
order of acguittal passed by any
Court other than a High Court.

7. From the rejection of an appli-
cation under section 89 for delivery
of attached property or ite proceeds.

8. From the order of a Magistrate
(other than the District Magistrate
or & Presidency Magistrate) to give
geourity for good behaviour (sees.
118, 126.)

9. From s dentence under section
480 or section 485 by

_ The District Magistrate or a Magis-
trate of the first class subordinate to
him and empowered by the Local
Government to hear such appeals
(sec. 407.)

Ditto.

The Court of Session, except where
the sentence is subject to the con-
firmation of that Court, in which case
the appeal lies to the High Court
(sec. 408). Where the appellant is an
European British subject, he may at
his option appeal either to the Court of
Session or the High Court (sec. 408).

The High Court (sec. 410).

The High Court (sec. 411).

The High Court (see. 417).

The Court to which appeals ordin«
arily lie from the gentence of the Court;
rejecting the application (sec. 405).

The District Magistrate (sec. 4061), * *

i T this section, after ‘118’ the word and figures or ‘1'26" sghpuld be inserted,



(@) any Court other than a Small
Causge Court :

(6) a Presidency Small Cause
Court :

(¢) any
Courti :

other Small Cause

() & Registrar or Sub-registrar
being also Judge of a Civil Court :

(¢) a Registrar or Sub-registrar
not being also a Judge of a Civil
Court.

|
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Appellate Court.
The Court to which decrees and
-orders made in such Court are ordin-
arily appealable (sec. 486).
The High Court (sec. 486).

The Court of Session for the Ses-
sions Division within which such
Court is situate (sec. 486).

The Court to which the appeal
would lie if the sentence were a decree
by him in his judicial capacity (sec.
486).

The District Judge, or, in the Presi-
dency-towns, the High Court (sec.
486).

Section 408 provides that the appeal from a District Magistrate
exercising the enhanced powers conferred under section 34 and
passing any sentence requiring confirmation by the Court of Session
shall lie to the High Court, but shall not be presented until the
case has been disposed of by the Court of Session. This puts the
appealsin question on the same footing as appeals from an Assistant

Sessions Judge.
distinetion between the two.

There seems to be no reason for making any

0

Section 417 empowers the Local Government to direct the public Appeals
prosecutor to appeal to the High Court from orders of acquitial

passed by any inferior Court .

Such a power is desirable in two

cases: where there has been, as occasionally happens in India, a
gross miscarriage of justice, and where fresh and credible evidence
has been brought forward after the acquittal.

In the case of all appeals under the Code,
fixes periods within which they must be presented. In

an appeal from an acquittal, the period is six months from the
date of the judgment appealed against.
Section 423, as to the powers of Appellate Courts in disposing

of appeals, dees not, as was done by the Code of 1872, empower .

such a Court to enhance any punishment inflicted by the sentence
appealed against. Such an enhancement can now be effected only
by the High Court on revision (sec. 439).

1 So far asregards appeals on matter
of law from an acquittal, there were
precedents for such a proceeding in
the Bnglish Statute-book. Under 20
& 21 Vic. ¢. 43, and 42 & 43 Vie. ¢. 49,
gec. 33, ‘an appeal from a Court of
summary jurisdiction by special case’
may be brought by the complainant

on the grounds that the order ete. of
the Court is erroneous in point of law
or is in excess of jurisdiction. Under
the New York Or. Proc. Code, § 518,
there is an appeal (1) upon a judg-
ment for the acoused on a demurrer to
the indictment, and (2) upon an order
of the Uourt arresting the judgment.

5751

m ac-

the Limitation Act Tivaitatinn
the case of °f appeals.
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In the case of an appeal from an acquittal, section 427
expressly authorises the High Court to order the accuse& to be
arrested and brought before it, and to commit him to prison pending
the disposal of the appeal, or admit him to bail. . In the absence of
this power, cases had occurred in which criminals, afraid of the
result of the appeal, escaped, and thus made the appeal on behalf
of the Government of no avail,

Abatement A gection (431) suggested by a decision of the Bombay High

of appeals. (vt (2 Bom. 564) provides that appeals by persons required
to give security for good behaviour or by convicted persons abate
on their death, and that appeals againsb acquittals abate on the
death of the accused. The power of revision conferred by section

- 439 enables the High Court, where justice to the family of
_ the convicted person so requires, to alter his sentence even after
the appeal has abated.

Reference. ©  Chapter XXXII—of reference and revision—empowers Presi-
dency Magistrates and High Court Judges exercising original
criminal jurisdiction to refer questions of law (secs. 432—434). This
was suggested, according to Sir Fitzjames Stephen, by the English
procedure as to reserving cases for the Court for Crown Cases
Reserved.., Chapter XXXIT' also ‘enables cerfdain Courts to call for
the records of inferior Clourts (“sec 435) and, though they cannot
reverse acquittals, they may order persons 1mproper1y dxscharrred
to be committed (sec. 436), of farther inquiries. to be niade® (mec.

Revision. 437). And it gives the High Courts (sec. 439) ample powers of
revision, in exerciging which’ they may enhance sentences. Sub-
divisional Magistrates empowered by the Local Government in
this behalf are authorised (sec. 435) to call for records of inferior
Courts. 'This is in accordance with the powels of control in other
respects which they exercise,

Where, in the opinion of the’ Court of Session or District
Magistrate, an accused perzon has beén improperly discharged by
an inferior Court, the accused should not be ‘committed without
having had an opportunity of showing causé why the committal
should not be made. Provision to this effect is made by section 436.

Section 434 enables the Ihgh Court, Court of Session, or Dig-
trict Mngmtrate, on examining: any record, to direct further
inquiry’ into any complaint whioh-liag been dismissed under section
203, or into the case of any .dctused person- Who has been dis-

" charged. The section should be amended so as to ghow clearly
that the °further inquiry’ may be dlreutl.d even when furthe;-,
evidence has not been disclosed. “

When the Comrt of Session or Dmtrlht Magl‘strate reports for -
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ceeding, and recommends that a sentence be reversed, the Court
of Session or District Magistrate may order (sec. 438) its execu-
tion to be suspended, and the accused, if in confinement, to be
released on bail or on his own bond,

Section 439 (corresponding with the Code of 1842, section 297)
has been framed so as to allow the High Court, when exercising
its revisional jurisdiction, to interfere with improper acquittals,
Tt cannot, however, convert an acquittal into a conviction; and
no order will be made to the prejudice of the accused, unless he
has had an opportunity of being heard.

VIII,—SrrciAL PROCEEDINGS.

Part VIII, as to special proceedings, deals with the procedure
relating to the following matters :—criminal proceedings against
Europeans and Americans: lunaties: contempts of Court and
other offences affecting the administration of justice: maintenance
of wives and children : proceedings in the nature of kabeas corpus.

Chapter XXXTIT contains the special rules applicable to criminal Europeans
proceedings against Europeans and Americang. The Code of 1842 ﬁ erit;a.ns
(sec. 72) and that of 1882 (sec. 443) conferred on European British h
subjects in the Mufussal a right to be tried exclusively by men
of their own race, who were either () Sessions Judges or ®)
Magistrates of the first class being also Justices of the Peace,
These Magistrates might in such cases pass sentences of imprison-
ment for not more than three months or fine not exeeeding a thou- |
sand rupees, or both. This was part of the personal law of Anglo-
Indians, just as the rules about searches in zaninds’, parda women?®,
and natives of rank® were (and still are) part of the personal law of
the Hindds and Muhammadans, It worked well, and the disreput-
able Europeans, to whom alone it applied in practice, were unable
to hamper justice by claiming a jury. In February 1883, however,
Lord Ripon (having previously sought and obtained the permission
of the then SBecretary of State for India) caused a Bill to be intro-
duced into the Governor General’s Council, which became law as Act
111 of 1884. This measure enables District Magistrates and Sessions
Judges, though. Natives, to exercise jurisdiction' over European
British subjects: and empowers District Magistrates, though Natives,
to sentence such subjects to imprisonment for six months, fine
extending to Rs. 2000, or both, On the other hand, it enables
European British subjects, when tried by & District Magistrate,

1 Act X of 1882, sec. 48, 3 Code of Civil Procedure, sec, 640.

3 Thid, sec. 641.
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to claim a jury; and has thus, it is to he feared, practically
exempted from punishment the class of offenders to whom it
applies. When the Code is next altered - sectlon 443 should be
expressly applied to cases under section 107.

Section 451 removes some unnecessary differenices Whlch formerly
existed between the procedure of the High Courts and Courts of
Session in cases in which European British subjects are concerned.
In particular, it p10v1des that, in the Court of Session as well as in
the High Court, the requisite moiety of the jury or assessors may be
made up by Americans as well as Europeans. Under the Code of
1872 (sec.78), the trialof a Buropean British subject before the Caurt
of Session need not be by jury. But under the same Code (sec 234)an
European or American, not being a British subject, had an absolute
right to_ be go tried. The present Code omits the latter provision.

Chapter XX XTIV deals with cases (see. 464) in which.the accused
appears to be of unsound mind, and with cases (sec. 469) in which,
though sane at the time of inquiry or trial, he appears to have been
insane at the time of committing the act of which he is accused.
Section 466must be read with the provision in 14 & 15 Vic., cap. 81,
as to the removal to England of a lunatic found to be such in India’.
The power given by sections 433 and 434 of the Code of 1872, to
“discharge from custody or make over to his relative a pemon ‘ag-
quitted on the ground of insanity, has been extended, in sections
474 and 475, to the case of persons who, being found to be‘insane at
the time of trial, are committed to custody. . Two useful “sections,
added by Act X of 1886, .émpower the Government. of India to
order criminal luhatics,- confined by order of a Local Government,
to be removed from one provinge to another, and enable any Local
Government to relieve its lnspector Gleneral of Prisons from his
functions under sections 472, 473, 474 .

Chapter XXXV deals with proceedings in cases of certain of-
fences affecting the administration of justice. This chapter (secs.
476, 478, 479, 480, 482) has bceﬁ expressly made applicable to
Revenue Courts.

Section 477 has been framed so as-to allow a Court of Session
to charge s person‘for giving: false evidence before itself,—a power
of which such Gourts were unmtentmnnlly dcpnved by section 472
of the Code of 1872, -

Section 480 provides a procedure in certam cases of contempt—h-
omission to produce documents, refusal to take'atr oath or aﬁirmutlon,
to answer questions, or.to sign a statement, and intentional mbult
or interruption, . S

1 Seo I e Maltby, Li B., 6 Q. B: D. 18,

Ll

L
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Where the Local Government so directs, Sub-registrars ‘will
(sec 483) be ¢ Civil Courts’ within the meaning of the section. The
position and qualifications of qub-remstmrs vary in different. pro-.
vinces; but in some parts of India they are Natives of good family :
and education, well fitted for the exercise of the powers conferred
by sections 480 and 482.
Section 486 gives an appeal to the High Court from a comnc,tlon |
in a contempt case’ by'a Court of Small Causesina Premdency—town‘ 3 4
Section 487 has heen redrawn so as to avoid a difficulty which '
is felt in determining the meaning of the words ¢ offence committed / i
in contempt of its own authority,” wluch soccur in the correnpond-
ing section (443) of the Code of 1872. .- ' '
Chapter X}xXVI as to the maintenance of wives and chlléiren, Mamten-
seems out of place:in a Code of Criminal Procedure and: i here ance of d }
" inserted only because corresponding provisions were: placed in the :ﬁﬁgiezn
Codes of 1861 and.r872. Sir Fitzjames Stephen?® thinks that. thls-
: chapter should be: placed in Part 1V, as to the vacntmn of \
* Offences, ‘as,’ says he, ‘it is a mode of preventing vagrancy, orat ..
- least of preventmg its consequences Unfortunately for this. -
-argument, though vagrancy is gn offence in England 1t is® not and
never has been, an offence.in India®,
Clmptel XXXVII, as to directions of the nnturo of anabeas corpu&, Habeae A
empowers the Presrdency High Courts to Sllppl ess offences againgt corpus.
. personal liberty. They were first enacted in Act X of 18735, sec. 148.
A somewhat similar jurisdiction is] as we have seen, given, by section
X900, to Presidency Magistrates, ) \[aglstru’ceé of the- first-class, and
ROy Subcﬁvrsxonal Magistrates, and -in the cage of certam females, by -

‘ iy ~sechon\ 551 to Presulency Magistrates and District 1\lumstrates
NP ~

e IR R A o ——SUPPLI:MLNTARY PRovmov‘;
Part TX - containg certain provisions supplcmentqry to the :
.- general rules of procedure contamed in.the (ode It deals, first, .
*.with the pibli¢.prosecutor, bail,’ commlﬂs!onq “for the examination
" of ‘witnesses, asd’ special -rules of evidence, It then contains cer-"
tain proyisions relating . to. bonds to-keep the peace, for good
\ belmmom for appearance, ete. : the dispasal ef properh regarding
- M which an Qﬁ'ence hasg been committed : $he tmnsféx of eriminal cases :
N 1rregula.r proceedings, and, lastly, certain ‘miscellaneous matters.
"1 The Panjdb Chief Court has ex- ‘2 Hist, ?’«rxm. Law, iii. 342. ‘ W
“pressly ruled that an application for * The HEuropean Vﬂ-g"ﬂ“C:V’ ACt.IB
. maintenance'is not's complaint of an  the only Indisn law dealing W_“'h
" offence. ThequwX 7 ork Or. P, Code, §§ = vagrants; and this carefully ahstains
* 9714:926; treats the subject ss a special - from treating vagrancy as B crime,
proeéedmg of a eriminal nature. Nt o S



L.

30 THE CODE OF CRIMINAL PROCEDURE.

Chapter XXXVIII, Public Prosecutor.—No private person can
conduct a prosecution without the permission of the Magistrate in-
quiring into or trying the case (sec. 495). This section, as amended
by Act X of 1886, section 13, enables any such Magistrate to permit
the prosecution to be conducted by any person other than an officer of
police below a rank to be prescribed by the Local Government in
this behalf, with the previous sanction of the Governor General in
Council. But no officer of police is permitted to conduct the prosecu-
tion if he has taken any part in the investigation of the offence
with respect to which the accused is being prosecuted. The entire
exclusion of the police from such a function is, in the opinion of many
authorities, inexpedient. With the limitations above described, there
will be no fear of intimidation of witnesses or undue influence.

The Advocate General, Standing Counsel, Government Solicitor
and any other officer empowered by the Local Government are
exempted from the necessity of obtaining permission to conduct
prosecutions.

Prosecutions before the Court of Session must (as we have seen)
be conducted by a public prosecutor.

Chapter XXXIX, Bail.—The Indian law on this subject is con-
‘tained in the Code, chapter XXXIX, in the second schedule
thereto, in Act XXI of 1879, sec. 17 (as to,persons arrested in
anticipation of extradition), and in special or local laws making
certain offences bailable?. It states when bail may be taken in
case of a non-bailable offence (sec. 497), declares that the amount of
the bail bond shall not be excessive (sec. 498), provides for cases
in which insufficient sureties have been accepted (sec. gor); and,
lastly, deals with the discharge of sureties (sec. 5o2). The powers
here given to police-officers have been expressly confined to officers
in charge of police-stations. ‘

Chapter XL, Commissions for Examination of Witnesses.—The
Code, unlike the Englich criminal law, here provides for the taking
of evidence on commission. Such commissions, as Straight J. has
observed?, should be issued only in extreme cases of delay, expense,
or inconvenience®, The provisions of the former law have here been

Public
Prosecutor.

Com»
xisgions.

1 See, for instance, the Coroners Act,
IV of 1871, see. 27 ; the Customs Act,
VIII of 1878, sec.175; the Madras Salt
Act, Mad. Act I of 1882, 8ec. 11 ; and
Mad. Reg. T of 1830, sec. 4 (3), as to
personsabettingasafi. Seealso 26 Geo.
I11, e. 87. sec. 16, as to taking bail in
England in the case of persons accused
of certain offences committed in India.

% 5 All. g2, So in New York the

Courts have held that the power to
igsue a commission is an innovation

.of the common law, and must be

sirictly pursued,

¢ They were granted in 4 Cal. 20
and 6 Bom. 285 ; but refused in 8
Cal. 846, 5 All g2, and 6 All 224.
As to Speakers’ warrants for examina-
tion of witnesses in India, see 13 Geo.
TIL c. 63. sec. 42,
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fimendad in four respects. . Where the) thness resides in'a Native -
State, power has been gwéu (sec."503) to- issué the commission to °
the Political Agent or other™lgcal officer representing. the British, .

Government. Section fog requires that the interrogatories shall
be thought relevant by the Magistrate or Court directing the
commission. Where~ a. subordinate Maglsti\‘tte wishes for a com-

. mission, he’ will (sec. 506) apply 0 ‘the District - Magistrate, and

“not (as formerly) to the Sessions. Judgs: thlS relievés the Court
of Session of a-duty which -can. be more convemently pe1f01med

_ by the District- Mag\lstrate +And power i3 expressly given (sec. -

508) to stay the i inquiry. ‘or trial for a specxﬁed time- reasona,bly

* sufficient for the execution and return of the commission.

. Chapter XLI contains some special rules as to evidence; supple- 8 qpleqialf
rules o

mentmg those in “the Evidence Act. The report of any Chemical
Examiner or Assistant Chemical Examiner to Government may now
be used in evidence (sec. 510) in any proceedmo- under the Code,

evidence.

‘not merely, as under the Code of 1872, in any criminal trial. And '

in proving' a previous conviction or acquittal, the new Code
(sec. 511) requires.cvidence as to identity of the accused person
with the person so convicted or acquitted.

Chapter LLII contains some provisions generally apphca,ble to Bonds.

bonds executed under the Code. The procedure for recovering the
penalty flom the principal in the case of security to keep the peace
- provided byAct X of 1872, 8ec. 502,is nowapplicable toall such bouds

. Chapter XLIII Disposal of property. When .an inguiry or Disposal af
tual is concluded the Court is empowered (sec. 517)to make such Property.

“order as'it thinks- fit for the disposal of any document or other
property produced before it regarding which an offence appears
to have been committed, & which has been used to commit an

Us

\

offence. . In partial nccordance with a rule ‘of the High Court at

Bombay, section g1y declares thut when a High Coult or Court of

. Session makes such an or rder, and cannot through its own officers

~ the Court may direct the order to be carried into effect by the
- District Magistrate, not the ¢ commlttmg Magistrate,” who mxght

" "have been transferred before-the order was made. '

. Oxders under section 517 made in, appealnble cases will not

"« conveniently deliver: the property to the person’ entitled thereto, .

: (exce.pt where the pr operty is live-stock, of is subject to speedy -

" “and patural decay) be carried out until the time allowed for ap-
"~pealmg has expued or, if an appeal is presented in due’ tuno,
.'nhi‘rl the appeal is disposed ef.

' Where. an_innoeent purchager buys stolen property and. rwtbr(e
" it to the lawful possessor, provision i3 made (sec. ;,19) fm paymént

-

A3 .
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of the price out of money found on the convicted thief. This is in
accordance with 30 & g1 Vic., cap. 35. sec. 1o. But there is no
provision, like 35 & 36 Vic., cap. 93. sec. 30, for the .restitution of
property which has been pawned with a pawnbroker.
Section 521 provides, in case of a conviction under the Penal
Code, sections 292, 293, ot or 5oz, for the destruction of the
obscene books and defamatory matter in respect of which the
conviction was had. It also provides for the destruction of adul-
terated or noxious food, drink or drugs in respect of which a con-
viction wag had under sections 2472~275 of the same Code.
Power to restore immoveable property to any one dispossessed of
it by criminal force, is conferred by section 5z2.
. Transfer of Chapter XLIV enables the High Court (sec. 526) and the
21:;1;?@1 Governor General in Council (sec. 527%) to order any offence to be
inquired into or tried by amy court, otherwise competent, but not
empowered under sections 177~184, and to transfer criminal cases
from one Court to another. And section 528 empowers District and
Subdivisional Magistrates to withdraw, recall, or refer such cases.
Section 526 provides, in accordance with a minute of Sir B. Peacoek,
cited 1 Cale. 223, that applications to the High Court for the
transfer of cases shall be made by motion supported (except where
the applicant is the Advocate General) by affidavit or affirmation.
Irregular Chaptér XLV containg provisions as to the cases in which
g;géin g irregularities shall, and in which they shall not, vitiate the proceed-
ing in which they occur. Tender of pardon under Chapter XXVT,
and sale of property under section 524 or section 525, have been
added to the list of proceedings which will not be set aside merely
on the ground of the Magistrate not being duly empowered.
Miscel- Chapter XLVI comprises some miscellaneous matters, of which
ens; | ile following were new, Power is given (sec. 541) to the' Local
Government to fix places of imprisonment or custody. Moneys
(other than fines) payable by virtue of any order made under
the Code will be recoverable as if they were fines (sec. 547).
The power to compel restoration of abducted females, which for-
merly existed only in the Presidency-towns, has been extended
(sec. 551) to District Magistrates. Power is given to the High
Courts (sec. 553) to make rules for the inspection of the records of
subordinate Courts. No Judge or_ Magistrate shall, except with
permigsion of the Appellate Court, try or commit for trial any case
to or in which he is a party or personally interested otherwise than
a8 a municipal commissioner. Nor shall he hear an appeal from
any judgment or order passed or made by himself (scc. g55). The
Code contains no clause equivalent to Act I of 1868, sec. 5, as to
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it each of the Codes now consolidated (X of 1872, sec. 309, X
‘of 1875, sec. 107, IV of 1877, sec. 12). The matter is now
provxdcd for by the Penal Code sec. 64, nmendcd by Act VIIT of
1882 sec. 2. :

SCHEDULES. E4
Schedules II (Tabular Statement of Offences) and V (Forms),

which correspond réspectively with Schedules IV and ITof Act X of . ..
1872, have been altered so as to adapt them, not only to the pro- -

vincial Courts, but to those of the Presulency Magdstmtes. The latter
schedule now contains no less than 53 forms, which had, before their
incorporation in the present Code, stood. the tést of practices in the
FPresidency of Madras and the PBJJJ'Ib The' Code of 1872 contained

“only a set of forms of tharges and nine forms of summonses, warrants, -

bonds, and the instruments xmproperly called recognisances.
The offence of voluntarily causing hurt has beeu made one for
" which the police may not arrest Wlthout a warrant. A like change

has been made as to, voluntarily causing hurt on grave and sudden’

‘proYocation, not intending to hurt any other than the person who
gave, it, . The numerous investigations by the police into charges
\f ‘lrmrt which the former law rendered necessary, distracted the
_attention of the police-force from more important duties, and resulted,
in little good to the public.
The offence of adultery has been made triable by a 1’1e=1d<,ncy
Magistrate and a Magistrate of the first class. 3 .

"The paragraph relating to mischief by fire with intent fo canse

damage has been altered in aceordance with the amendment of section
435 of the Penal Code by Act VIEL of 1882, sec. .xo. This alteration
' was made in order to check the ofTence, wlnch was very common in
_ome parts of the country, of sétting fire to garnex ed erops. A cul-
. tivator might have the whole of his crop destroyaed in this way,
and yet if its value be less than Rs. 100 (as is often the case) he
could not obtain the aid of the pohce to arrest the offender thhout
‘va warrant from a Magistrate.
« The lists of powers contained in section 21 et aeq of Act X of 187 2
.+ have been thrown into Schedules IIL (Ordinary Powers of Pro-
" vineial Magistrates) and IV (Additional Powers with which Pro-
) Vmcml Magmtrates may be invested). i X

y N

Ul |

Thc Bill which aftorwnrds became Act X of 1882 was puhhslud
‘in the Gazetic of. Yndm for the zth, 12th and’ igth April 1849, and

(ll‘(,ulntt.d to tho vuuous Lowl (xnvei‘nmentu \nth & request tlmt '

"\0(11 o . \

L.

¢ recovery of fines, although sumllm provisions were contained .+
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it might be examined by selected local officers. This was done,
and the result of the examination is contained in a thick folio
volume. The Bill' was then revised with reference to this mass
of criticism, and to the cases reported since it was framed ;
and it might almost be said, in the form in which it was re-
ferred to a Select Committee, to be the work of the whole body
of Indian Judges and Magistrates rather than of any individual or
Department. ; y
Amend-- The Select Committee, which consisted of Mr. (now Sir Rivers)
ﬁzﬁzsby Thompson, the late Mr. Gibbs, Mr. H. Reynolds, Jotindra Mohan
Select Tagore, Mr. Louis Forbes, Mr. C. T. Crosthwaite, and the writer,
Sl‘;;"t;e made eighty-five amendments of the substance of the law; but of these
_ “ only three are sufficiently important to require special mention here.
Fxamina-  First, the Committee thought that the then law gave too great
z‘c"c‘:l::d latitude to the Courts with regard to the examination of an accused
" person, The object of such examination is, or ought to be, to give
the accused an opportunity of explaining any circumstances which
may tend to criminate him, and thus to enable the Court, in cases
where he is undefended, to examine the witnesses in his interest, It
was never intended that the Court should examine the accused with
a view to elicit from him some statement which would lead to his
convietion. The Committee therefore limited the power of interro-
gating the accused by prefixing to the first paragraph of section
342 the words ‘for the purpose of enabling the accused to explain
any circumstances appearing in the evidence against him.” The
accused should always have the opportunity of explaining, and the
Code therefore requires the Court to question him generally for
that purpose before he enters on his defence. Al
Whipping.  Secondly, the Committee amended the law as to whipping. It
provided in section 32 that no Magistrate of the second class should
pass a sentence of whipping unless specially empowered in that
behalf by the Local Government : that whipping should be inflicted
with a light ratan not less than half-an-inch in diameter; and
that it should never be inflicted on any person whom the Court
considered to be more than forty-five years of age.
Enhance- Thirdly, the Committee abolished the power, which Appellate
:’izﬁn(’cfes Courts had under the Code of 18%2, to enhance sentences on
on appeals, appeals presented by accused persons. The existence of suech a
power tended to deter convieted, but, possibly, innocent persons
from presenting appeals, and thus to deprive the lower Courts of
the control which could only be effectively exercised over them by
means of an unhampered system of appeal.

Number of  The Bill as introduced made a hundred and twelve amendments
substantial
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of the substance of the law. The ecighty-five amendments just smend-
mentioned or referred to raised the number to 1942 , . 'iiﬁ?by
The new Code became law on ‘the Eth of March, 1882 ; but it did present
not come into force till 1st J anum{y, 1883,—ten years from the date ©03¢-
on which the Code of 1872 began to operate. Thiswas five years
after the'date on which, according to Sir Fitzjames Stephen, the
Code should have.been re-enacted. I should say, he writes in
his minute on the administration of justice in British India,  that
this process ought to be repeated at least once in every five years for
every important Act.’ . X
Excluding the special provisions of the Acts relating respectively
to Coroners, criminal tribes, inquiries into the behaviour of public
servants? and the organisation of the police, the Code is now
a complete. body of-criminal procedure. It combines the merits
of the English, or accusatory, ‘system, with some of the facilities for
arriving at the truth afforded by the continental, or inquisitorial,
-systems. No pains have been spared to render its provisions plain
and practical; and though it has been thought necessary to pass
three amending Aocts, the principal changes made thereby are due.
XTather to politico-sentimental considerations than to any difficulty
which the Courts have found in working the Code. :
Of these ‘Acts, the first (No. ITI of 1884) has already been noticed. Act T1T of
The Bill as introduced (1) made the following persons, being Magis- 1884.
. trates of the first class, eligible for the office of justice of the peace, The so-
viz. covenanted civilians, members of the Native Civil Service consti- ;’J“ll)Ler‘i
tuted under 33 Vic. c. §, Assistant Commissioners in non-regulation Bill. -
‘provinces and Cantonment Magistrates, (2) made Sessions Judges
and District, Ma)istrates ex afficio justices of the peace, (3) e~ N
pealed in sec. 443 of the Code the words ‘and an European
British subject,’ (4) repealed the provision in sec. 444 that no Judge
presiding in a Court of Session should exercise jurisdiction over ah_ .
European British subject unless hehimself was an European British
subject, (5) repealed sec. 450 and the last sixteen words of sec. 459.
- But the only isfiportant. changes made by the Act as passed were the
repeal of the section (450)-which provided for the case where the
Judge of the Sessions division within which a European British

! Tt isdifficult, therefore, to under-
stand. how Sir Fitzjames Stephen
could have written thus of the Code
of 1882: ‘It differs from the Act of
1872 principally in the circumstance
that it does apply to the High Courts
a5 well as the other eriminal Courts in
India, and that certain alterations
have been made in the arrangement

D

of the Act of 1872, besides some fow
alterations in its substance;” History
of the Criminal Law, iii. 324.

2 Act XXXVII of 1850. The New

" York Code of Criminal Procedure

contains & Part (IIT) relating solely
to this subject of judicial procgedings
for the removal of pulilic officers.

"
'
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subject was ordinarily triable wasa Native, and the substitution for
section 451 of three sections enabling a European British subject—

(@) in a trial before the Sessions Court with the aid of assessors,
to require that not less than half their number shall be Europeans
or Americans, or both Europeans and Americans; and

(8) in a trial before a District Magistrate, to claim that the
trial shall be by a jury similarly composed.

The second of these Acts, No. X of 1886, amended the drafting
of sections 31, 34, 110, 162, 266, 269, 308, 401 and gIo. It
extended sections 55 and 56 to the police in the towns of Caleutta

. and Bombay. It extended to Chief Presidency Magistrates the

provisions as to endorsement in sections 88 and 514. It allowed the
Local Government to regulate the practice of submitting final
police reports through a superior officer of police. It also allowed
the Local Government, with the previous sanction of the Governor
General in Council, to prescribe the rank of the police officer who
may conduct prosecutions. It empowered the Governor General in
Council to direct criminal lunatics confined by order of the Liocal
Glovernment to be removed from one province to another. It
empowered the Local Government to relieve the Inspector General
of jails of his functions under sections 472, 473 and 474. It provided

_ for the removal to a criminal jail of accused or convicted persons

who are in confinement in a civil jail and their return to the civil
jail. And it forbade officers concerned in sales under the Code to
purchase or bid for the property sold. There is a corresponding
section (292) in the Code of Civil Procedure. All these changes
are improvements.

The third Act, V of 1887, merely amends the definition of ¢ Officer
in charge of a police station,’ and in section 312 substitutes the
word ¢four’ for the word ‘two.” The object of the latter change is
to increase the number of names in the special jurors’ list in each
Presidency-town. It is to be hoped that the result will not be to
lessen seriously the number of respectable and intelligent persons
available as common jurors,

‘When the Code is next altered, it would be well to repeal and
re-enact, as a separate law, the chapter on the maintenance of
wives and children ; to insert sections as to the mode of pleading
the defences of want of jurisdiction, previous acquittal, previous
conviction, and limitation; to alter the place of section 403;
to make in sections 110, 145, 244, 350, 4006, 437, and 443 the
amendments above suggested; to explain and illustrate the expres-
sion ¢ presumed or actual partiality ’ in section 278 ; and to correct
the clerical errors, mentioned infra, in sections 362, 551, and gxa.

L
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ACT No. X or 1882.

PASSED BY THE GOVERNOR GENERAL oF
INDIA IN COUNCIL.

(Received the assent of the Governor General on the 6th March, 1882.)

'As AMENDED BY Aors IIT or 1884%, X or 1886, AxD V oF 1887.

An Act to consolidate and amend the law relating to
Criminal Procedure. :

WHEREAS it is expedient to consolidate and amend the law Preamble.
relating to Criminal Procedure ; It is hereby enacted as follows :~—

PART L
PRELIMINARY.

CHAPTER I

1. This Act may be called ¢ The Code of Criminal Procedure, Short title.
1882 :? and shall come into force on the first day of J a.mmry,' Commence-
1883; RERE

It extends to the whole of British India®; but, in the Local
absence of any specific provision to the contrary?, nothing herein %"
contained shall affect any special or local law now in force®,

1 All references to the Code of 1882
made in enactments passed hefore or
after 25th Jan. 1884 are to be read as
if made to that Code as amended by
Act III of 1884; see sec. 14 of that
Act. ‘

3 jo Bam, 258, and to the places
outside British India mentioned infra
in Appendix A. As to the personal

application of the Code outside British
India, see above, p. 5, 9 Bom. 288,
333, and sed. 458 infra,

% See secs. 54, 55, 56, 68, 83-86, 95,
103, 137, 374~376, and Schedule -1I,
col. 3.

¢ o.g. Act XXXVII of 1853,
which ia still in force in the Santdl
Parganas, 12 Ual. 536.
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or any special jurisdiction or power® conferred, or any special
form of procedure prescribed?, by any other law now in force,
or shall apply to—

(@) the Commissioners of Police in the towns of Calcuttas,
Madras and Bombay?, or the police in the towns of Calcutta,
and Bombay ;

(6) any officer duly authorised to try petty offences in
military bézdrs at cantonments and stations occupied by the
traops of the Presidencies of Fort St. George and Bombay
respectively*;

. (¢) heads of villages in the Presidency of Fort St.George?; or
. . -+, (@) village police-officers in the Presidency of Bombay® :

.(¢) and nothing in sections 174, 175 and 176 shall apply

~ to the police in the town of Madras”.

2. On and from the first day of J anua,ry; 1883, the enact-

5 Repeal of
\~ f::;t‘; " .- ments.mentioned.in the first schedule shall be repealed to the

" extent specified in'the third column thereof, but not o as to
+ ~restore any jurisdiction or form of procedure not then existing
. or followed, or to render unlawful the continuance of any con-
e ﬁnement which is then lawful.
Notifica-

All notifications published, proclamations issued, powers

i conferred forms prescribed, local limits defined, sentences

pAeq.led passed ‘and orders, rules and appointments made, under any
cts.

enactment hereby repealed, or under any enactment repealed
by any such enactment, and which are in force immediately

* The power to punish contempts,
vested in the High Courts, as su-
perior Courts of record, by the
common-law of England, seems saved
by this provision, L. R., 10 Ind. App.
179, where, however, the point was
not decided. The Lower Burma
Gaols Delivery Act, X VI of 1886, is,
8o far as is consistent with the terms
thereof, to be construed as one with
the Code of Criminal Procedure.

2 Bee, for example, Act V of 1869,
the Indian Articles of War,

3 See Ben. Act TV of 1866, Madras
Act VIII of 1867, and (as to Bombay)

" Aob XTIT of 1856, ‘

"4 Bee Bom. Act ITI of 1867 (fe

‘. make provision for the administra-

tion of Military Oanlonments in the

Bombay Presidency). The old Regu-
lation XXITT of 1827, secs. 3, 22, 33,
and Act I'V' of 1854 may still be in
force in cantonments (if any) in which
Bom Act IIT of 186 is not in force.
¢ See Mad. Regs. XT of 1816, secs.
10-14, and IV of 1821, sec. 6, under
which Village-headmen have juris-
diction to iry petty cases of assault,
affray, abuse and theft, to search for
stolen property; to hold inquests, and
arrest suspected murderers,
. See Bom. Act VIII of 186,
Bom. Reg XII of 1827, sec. 37.

7 The Coroners Act, IV of 1871, is
therefore undisplaced, All the rest of
the Code applies to the pohw in the

« town of Madras.



CHAPTER I. PRELIMINARY. 61 éiL

before the first day of J anuary, 1883, shall be deemed to have
been respectively published, issued, conferred, prescribed, de-

fined, passed and made under the corresponding section of
this Code. ¥

3. In_every enactment passed before this Code comes into tfget{mes
force, in which reference is made to, or to any chapter or ¢qe and,
section of, the Code of Criminal Procedure, Act No. XXV of geﬁh:;
1861, or Act No. X of 1872, or to any other enactment gones.
hereby repealed, such reference shall, so far as may be prac- ments.
ticable, be taken to be made to this Code or to its correspond-
ing chapter or section. :

In every enactment passed before this Code comes into force Expres-
the expressions ¢ Officer exercising (or «having ”’) the powers Zon8 '8
(or « the full powers ) of a Magistrate,” ¢ Subordinate Magis- Acts.
trate, first class,” and ¢ Subordinate Magistrate, second class,’
shall respectively be deemed to mean ¢ Magistrate of the first
class,” “Magistrate of the second class,” and ¢ Magistrate' of
the third class;’ the expression ¢ Magistrate of a division of a
district ’ shall be deemed to mean ¢ Sub-divisional Magistrate;”
the expression ¢ Magistrate of the district” shall be deemed to
mean ¢ District Magistrate,” and the expression ¢ Magistrate of
Police” shall be deemed to mean ¢ Presidency Magistrate.’

4. In this Code the following words and expressions have Inter
the following meanings, unless a different intention appears g{::;mﬂ
from the subject or context :—

(@) “Complaint’ means the allegation made orally or in ‘?(;m-.’
writing to a Magistrate, with a view to his taking action P
under this Code, that some person, whether known or unknown,
has committed an offence ; but does not include the report of
a police-officer ! ;

() “Investigation’ includes all the proceedings under ‘ Investi.
this Code for the collection of evidence conducted by the Seton:
police or by any person (other than a M-a,gist'mf;e or Poliee-
officer) who is authorised by a Magis?rate in this behalf # ; .

(¢) “Inquiry”’ includes every inquiry conducted under t-h{s ¢ Inquiry :*
Code by a Magistrate or Court :

1 2 solice, 6 All, 96, nor information Fiwu to n
ponc!::tﬁz:e:mnplmnt to the pe > 3 Soe oo, 108, fulk,
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(@) ¢ Judicial proceeding’ means any proceeding in the A

d-
\g‘icee, course of which evidence is or may be legally? taken?:

S Wriging s (¢) ¢ Writing” and “ written’ include printing,” <litho-

ol ::: R :g'i‘aphy ‘photography,”  engraving,” and every other mode in
OGNS - which words or figures can be exp1es>ed on paper or on any
N .. ' substance:

‘.Sub-lfliVb (f) ¢ Sub-division’ means a sub-division made under this
N ¢ Code of a District :

‘Pro- (¢) ¢Province’ means the territories for the time being
715 under the administration of any Local Government :
‘ Presi- (%) ¢ Presidency-town’ means the local limits for the time

ﬁ,e:;,c,y’ being of the ordinary original civil jurisdiction of the High

.~ =« Court of Judicature at Fort William, Madras or Bombay :
¢ High . (¢) “High Court’ means, in reference to proceedings against
Cou{t{, - European British subjects or persons jointly charged with
: . Bwropean British subjects, the High Ceurts of Judigature at
Fort, William, Madras and Bombay, the High Court-of Fudi-
‘catme for the North-Western Provinces, the Ch1ef Court of
~ the Panjib and the Recorder of Rangoon : ]
In other cases ¢ High Court’ means the highest Court of ~
. cnmmal appeal or revision for any local area ;- - ki
or, where no such Court is éstablished under zmy L'LW fox'
the time being in force, such officer as the Governor Gcneral
_ in Council may appoint in this behalf : ;
¢ Chief ‘, (/) ¢Chief Justice’ includes also the senior Judge o_f a
ik Chief Court :
« Advocate (1,) “ Advocate General ’ includes a,lso a Government Advo-
fop cate, or, where there is no Advocate General or Government ‘Ad-
vocate, such officer as the Local Government may, from tlme
to time, appoint ‘in this behalf :
‘ﬁilefk of (/) “Clerk of the Crown’ includes any oﬁ?u,er specially ap-
Crown:’ pointed by the Chief Justice to discharge the functions given
by this Code to the Clerk of the Grown

¢ Public (m) ¢ Public Prosecutor’ means any person appointed under
a’;f’f‘fcu' section 4922, and includes any person acting under the direc-

tions of a Public Prosecutor ; apd any person conduetfing a

! See 1 All 1, 7.
? Thin does not include the proceedings of a Magistrate under sec. 88,
infra, 6 AH. 487. ¥ See also sec. 270.
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prosecution on behalf of Her Majesty in any High Court in
the exercise of its original criminal jurisdiction :

(7) ¢Pleader’ used with reference to any proceeding in any ¢ Pleader:’
Court, means a pleader authorised under any law for the time
being in forcel to practise in such Court, and includes (1) an
advocate, & vakil and an attorney of a High Court so au-
thorised, and (2) any mukhtér or other person appointed with
the permission of the Court to act in such proceeding :

(o) “Police-station’ means any post declared, generally or ¢ Police-
specially, by the Local Government to be a police-station for Station:
the purposes of this Code, and includes any local area specified
by the Local Government in this behalf; and ¢Officer in ¢ Officer
charge of a police-station’ includes, when the officer in ::I;rf;_
charge of the police-station is absent from the station- station:’
house? or unable from illness to perform his duties, the
police-officer present at the station-house? who is mnext in
rank to such officer and is above the rank of constable, or,
when the Local Government so directs, any other police-officer
80 present : '

(») ¢ Offence’ means any act or omission made punishable ¢ Offence:’
by any law for the time being in force :

() ¢ Cognisable offence’ means any offence for, and €eog - ¢Cognis-
nisable case’ means a case in, which a police-officer, within ‘;xza"f',
or without the Presidency-town may, in accordance with the ¢ Cognis-
second schedule, or under any law for the time being in force, **'® %
arrest without warrant : ;

¢ Non-cognisable offence”’ means an offence for, and ¢ non- ¢Non-cog-
cognisable case’ means a case in, which a police-officer, }L‘:ﬁgl:e, o
within or without the Presidency-towns, may not arrest with- ;ul‘::&fﬂg
out warrant : cage:’

(r) “Bailable offence* means an offence shown as bailable * Bailable
in the second schedule, or which is made bailable by any gt

other law for the time being in force; and ‘mnon-bailable ‘gon-}mib
able of-
offence > means any other offence : Pty ¢

(5) < Warrant-case’ means a case relating to an offence “ Warrant-
punishable with death, transportation or imprisonment for a ®**¢:

term exceeding six months :

1 See Act X VIII of 1879, amended by Act IX of 1884.
? Act V of 1887, zec. I.
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oy ‘Summons~ : (t) Summons-case meéans a case relating to an. offence
\» ease:” * lof 0’ punishable ; : . : '
e Eurapea,n (2) € European British subject’ means—
i gﬁ;fg: " (1) any subject of Her Majesty born, naturahscd or domi-
«s.v - =N ciled in the United Kingdom of Great Britian and Ireland,
; < M. orin any of the European, American or Australian Colonies
: of Possessions of Her Majesty, or in the Colony of New
\  ° Zealand, or in: the Colony of. the Cape of Good Hope or
ARSI Natal ;
WU+ (2) any child or glandcluld of any such pClSOll by legiti- -
L et mate descent :.
R ‘Chaptqr () Chap_ter meansachapter of this Code ; and_‘Schcdule’
E ;?gh " means a schedule hereto annexed : . , ,
SiPlasals (w) “Place’ includes also a house, building, tent and
‘ 0 vessel. ' -
Words " Words which refer to acts done extend also to illegal

referring 0 o issions ; and

t8.
tv:cvords to all WOldS ‘and expressions used herein and defined in the
;“é;;s;gm; Indian Penal Code, and ‘not hereinbefore defined, shall be

in Penal ~ deemed to have the meanings respectively attributed to them

Code. -1y that Codel. »

Trial of 6. All offences under the Indian Penal Code? shall be
offences  inquired into and tried according to the provisions hereinafter
Penal contained ; and all offences under any other law ? shall be
Code.

Teial of  iDRquired mto and tried according fo the same prov*monq but |
offe_ncets_ subject to any enactment for the time being i force regu-,
agains

other laws. lating the manner or place of inquiring into or tl‘ymg su(.h
offences. ,

* And of oourse all expressions,
such as ¢ Magistrate,’ ¢ Local Govern-
ment,” defined in the Gieneral Clauses
Act (vol. i. of this work, p. 487) and
occurring in this Code; have the
meaning ascribed to them by Act I
of 1868, N

* A contempt of the High Court of

- Caleutta, Madras, and Bombay by a

" made by the Code,

libel: published out of Court when
the Court was not sitting is not ins
cludéd in these wordd, although the
contempt Inay Minclude defamation,
L. R, 10 Ind. App. 179 : 10 Cal. 109
(8.0,

"3 These words do not include such
& contempt, for Which no provision is

.

L
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PART II.

CONSTITUTION AND POWERS OF CRIMINAL COURTS
; AND OFFICES.

CHAPTER II.

OF THE CONSTITUTION OF CRIMINAL COURTS AND OFFICES.

A.—Classes of Criminal Courts.
6. Besides the High Courts! and the Courts constituted Classes of

under any law other than this Code for the time being in S’;‘;’,"&“ :
force?, there shall be five classes of Criminal Courts in British
India, namely :—
I.—Courts of Session :
II.—Courts of Presidency Magistrates :
I11.—Courts of Magistrates of the first class :
IV.—Courts of Magistrates of the second class :
V.—Courts of Magistrates of the third class.

B.—Territorial Divisions.

7. Every Province (excluding the Presidency-towns 2) shall Sessions
be a Sessions Division, or shall consist of Sessions Divisions ; DPivisions:

and every Sessions Division shall, for the purposes of this Distriets,
Code, be a District or consist of Districts.

The Local Government may alter the limits, or, with the power to
previous sanction of the Governor General in Council, the :11;: 2;3“
number, of such Divisions and Districts. Districts.

The Sessions Divisions and Distriets existing when this Existing
Code comes into force shall be Sessions Divisions and Districts Pivisions

aqd Dis-
respectively, unless and until they are so altered. _ tricts.
Every Presidency+town? shall, for the purposes of this Code, Presi-
" oy H i x
be deemed to he a District. ;:w“fg

8. The Local Government may divide any Distriet outside Power &
5 E SN S e 1 . sub-divide
the Presidency-towns® into Sub-divisions, or make any Po,ru?n Pistriote.
of any such District a Sub-division, and may alter the limits
of any Sub-division. ,
! See sec. 4; ol. (i, supra.  ? See p. 6, supra. ¥ See. 4. ¢l, (&), supra.
YOL. 11, d
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Existing All existing Sub- divisions Whlcll are now usuall}, put under °

s 2‘;‘;‘1“&' the charge of a Magistrate shall be deemcd to hdve been made
SR under® this Code ,

: Y B N C.—Courts and Oﬁcele 57&tsz'(le ﬂze.Presideucy-towns.
B pi T 5 Y e
oo of* 9. The Local Government shall establish ‘a Court of Session
Ses&“’“\ for every Sessions Division, and appoint a Judge of such Court,
> % It-may also appoint “Additional Sessions Judges, Joint .

» . Sessions Judges!, and Assistant Sessions Judges to exercise
N N J S
EENIN Junschctlon in one or more such Courts,

' . All Courts of Session existing when this Code comes into

force ‘shall\ be deemed to have been established under this
\*\ o Aect. - :
' Distrlet ~  10. In every District outsule the Presidency-towns, the
i ?;1:}215- Local Government shall appoint a Magistrate of the first class,
. who shall be called the District Magistrate.

' Officers © 11. W henwer, n consequence of the office of a District

: ;"}e;‘l‘p‘;‘;c_ Magistrate becoming vacant, any officer succeeds temporarily
ceedmg to. to the chief executive administration of the District, such
;:‘jjgﬁfzf‘ officer shall, pending the orders of the Liocal Government,

District  exercise all the powers and perform all the duties respectively

Magis- ;

tmtﬂ conferred and imposed by this Code on the District Magistrate.
Subord- 12, The Local Government may appoint as mamny persons
nate Ma- 5

gistrates, 25 1t thinks fit, besides the District Magistrate, to be Magis-
trates of the first, second or third class in any District outside
ek the Presidency-towns; and the Tioecal Government, or the
limits of  District Magistrate subject to the control of the Local Govern-

their jurie- § 3 2 A J
. dietion.  ment, may, from time to time, ‘define local areag within which
such persons may exercise all ox amy of the powers with which

they may respectively be invested under this Code.

Except as otherwise prmldcd by such definition, the Juris-
diction and powers of such persons shall extend throughout

such District.

\

Powerto 13, The Local Government may place any Magistrate of
f;‘to)f;g‘" the first or second class in charge of a Sub-division, and relieve

ghﬁse of “him of the charge as oceasion requires.
ll

wvigion. ! g Bom. 164.
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Such Magistrates shall be called Sub-divisional Magis-
trates?.
The Local Government may delegate its powers under this Delegation °

section to the District Magistrate. Kial;;:?m

trate. .

14. The Local Government may confer upon any person Special

g Magis-
all or any of the powers conferred or conferrible by or under i44s.
this Code on a Magistrate of the first, second or third class,
in respect to particular cases or to a particular class or par-
ticular classes of cases, or in regard to cases generally, in any
local avea outside the Presidency-towns. AR

Such Magistrates shall be called Special Magistrates.

With the previous sanction of the Governor General in
Council, the Local Government may delegate, with such
limitations as it thinks fit, to any officer under its control
the power conferred by the first paragraph of this section.

No powers shall be conferred under this section on any
police-officer below the grade of Assistant District Superin-
tendent, and no powers shall be so conferred except so far as
may be necessary for preserving the peace, preventing crime
and detecting, apprehending and detaining offenders in order
to their being brought before a Magistrate, and for the per-
formance by the officer of any other duties imposed upon him
by any law for the time being in force.

15. The Local Government may direct any two or more Benches of
Magistrates in any place outside the Presidency-towns to sit m;;:-
together as a Bench, and may by order invest such Bench
with any of the powers conferred or conferrible by or under
this Code on a Magistrate of the first, second or third class,
and direct it to exercise such powers in such cases, or such
classes of gases only, and within such local limits, as the
Local Government thinks fit.
 Except as otherwise provided by any arder under this Powers ex-
section, every such Bench shall have the powers conferred Jyy ereisable

Y by Bench

this Code on a Magistrate of the highest class to which any i abretios
one of its members who is present taking part in the pro- 3;:1‘3'2?531.

ceedings as a member of the Bench belongs, and as far as

* This includes Cantonment Magistrates, Act TII of 1880, gee, 3.

F2
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pmctlcable shall, for the purpotes of th]s Code, be deemed to
be a Magistrate.of such class ]
] ﬁoy’ve_r ,to . 16 The Tiocal Government. may, or, subject to the control
Z:ug’ilfilgs of the Local Government, the District Magistrate may, from
_anceof © time to time, make rules consistent witl this Code for the
I?el.w‘h o guidance of 1 \/Iaglstrates Benches n any District respecting
S the following sub;ects E—
(a) the classes of cases'to be tne(l
(4) the tunes and places of sitting
(¢) the 0011=t1tut10n of the Bench tor conducting trials; 3
: ((7) the mode of settlmcr differences of opinion whleh may
L arise between the Mamstrates m, secqxon~

o

: wubordzna- 17.. Al Magistrates appomte(lundel sections 12, 13 and 14,

g ;‘ﬂ‘;’:_ ‘and all* Beuches constituted under section 15, shall be sub-
o tratggand onhnate“ torthe District Magis tratg , and he may, from time.
o g?:tﬁqb Fe time, male rules consistent; with this Code as to the distribu-

i ?::t':ﬂ .fion of business among such Mapistrates and Benches ; and
B e ad. 1, every D Magistrate (other than a Sub-divisional 7\Iamstrate)
visional  and every Bench exercising powers in a Sub-division shall be
x&%’_ﬂ' " subordinate® to the Sub-divisional Magistrate, subject, how-

ever, to the general control of {lie District Magistrate.
Subordina- - All Assistant Sessions Judges shall be subordinate® to the
Xou-c'f Sessions Judge in whose Court they exercise jurisdiction, and
#sistant 8 vhey J )
?es?ionﬂ he may, from time to time, make rules consistent with this
::;;;?::sm Code as to the distribution of, busmess among such Assistant
Judge, Sessions Judires.
Neither the District ]\Iag-lstmte nor the Magistrates or
Benches appointed or constituted under sections ra, 1 3, 14
and 15 shall be subordinate? to the Sessions Judge, except to

the extent and in the manner hereinafter expressly provided.

D.—Courts of Presidency Magistrates.
Appoint- 18. The Local (w()\t‘l'nm(‘uf shall, from time to time,
?:;:i:{):ncy appoint a sufficient number: of persons (hereinafter called

Magis- ~ Presidenicy Magistrates) to be Magistrates for each of the
il ! That an sppeal ligs under sec. cited by Henderson, pp. 17, 18,

40% from a conviction by a Bench ‘ ie inferiorin rank, QBomh 103.
invested with second or third class See the powers given to the Dis-
powers, see 9 Mad. 36. trict Magistrate by se. 350, 406, 407,

* See Bombay Gazette, 1881, p. 9, 435, 514 515

$
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residency-towns, and shall appoint one of such persons to be
Chief Magistrate for each such town.
Any two or more of such persons may (subject to the rules
made by the Chief Magistrate under the power hereinafter
conferred) sit together as a Bench.
19. Every Presidency Magistrate shall exercise jurisdiction TLocal
in all places within the Presidency-town?® for which he is ap- i‘ﬁ’;:“;ﬁj S
pointed and within the limits of the port of such town and of diction.
any navigable river or channel leading thereto, as such limits
are defined under the law for the time being in force for the
regulation of ports and port-dues®.

20. Ev ery: .Presidency Magistrate in the town of Bombay Bombay
~shall exercise all jurisdiction Whleh under any law in foree g‘;:fyt %is_

* immediately before the first day of April, 18 77 3, was exercised sions.
in that town by the Court of Petty Sessions*

Provided that appeals under the law for the time being

> regulating the municipality of Bombay shall he to the Chief
Magistrate only.

21. Every Chief Magistrate shdll exercise mthm the local Chief Ma-
limits of his jurisdiction all the powers conferred on him by &s@ste
this Code or which by any law or rule in force immediately
before this Code comes into force are requived to be exercised
by any Senior or Chief Magistrate, and may, from time to
time, with the previous sanction of the TLiocal (:overmuent
make rules consistent with this Code to regulate—

(a) £+ conduct and distribution of business and the practice
i the ourts of the Magistrates of the town ; \

(¢) the times and places at which Benches of \Li;alstmtcs
shall sit ;

(¢) the constitution of such Benches; and

(d) the mode of settling differences of opinion which may
arise betwiltn Magistrates in session.

E.—Justices of the Peace.
9292, The Governor General in Couneil, so far as regards the Justices of

bl . : : the Peac
whole or any part of British India outside the Presidency- for the R
~ fassal.

towns?,

i Sag. 4" ol. (&), supra, Magistrates Act (IV of 4877) came
? Aot XIT of 1875. into force.
3 The day on' whicl the Presidency 4 See p. 6, note 2, supra.

\
»
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and every Local Government, so far as regards the teﬁ.i_
tories subject to its administration (other than the towns
aforesaid), 4
may, by notification in the official Gazette, appoint such
European British subjects as he or it thinks it to be Justices
of the Peace within and for the territories mentioned in such
notification. :
Justices of 28, The Governor General in Council or the Local Govern-
}‘l‘ftﬁ“ﬁ:e_ ment, so far as regards the town of Calcutta,
sidency- and the Liocal Government, so far as regards the towns of
fownS " Madras and Bombay,
may, by notification in the. official Gazette, appoint to be
Justices of the Peace within the limits of the town mentioned
in such notification any persons resident within British India
and not being the subjects of any foreign State whom such
Governor General in Council or Local Government (as the
case may be) thinks fit.
Present 24. Every person now acting as a Justice of the Peace
Justices of (oithin and for any part of British India other than the said
the Peace. YEDSIURO 1 9
towns, under any commission issued by a High Court, shall
be deemed to have heen appointed under section 22 by the
Governor General in Couneil to act as a Justice of the Peace
for the whole of British India other than the said towns.
Every person now acting as a Justice of the Peace within
the limits of any of the said towns under any such commission
shall be deemed to have been appointed under section 23 by
the Local Government.

Ex officio 95. Tn virtue of their respective offices, the Governor
Justices of .0 1] the Ordinary Members of the Council of the Governor
the Peace, g X .
General, the Judges of the High Courts and the Recorder of
Rangoon are Justices of the Peace within and for the whole
of British India®. Sessions Judges and District Magistrates
are Justices of the Peace within and for the whole of the terri-
tories administered by the Local Government under which
) they are serving?; and the Presidency Magistrates are Justices
‘ of the Peace within and for the towns of which they are
respectively Magistrates.

! 13 Geo. 111, ¢. 63. sec. 38. * Inserted by Act IIT of 1884, sec, 1,

-
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I.—Suspension and Removal.
26. All Judges of Criminal Courts other than the High Sunpensxon
Courts established by Royal Charter, and all Magistrates, zﬁ)v:f'of
" may be suspended or removed from office by the Local Judgesand
Magis- -
Government : SR
Provided that such Judges and Magistrates as now are
liable to be suspended or removed from office by the Governor
General in Council only shall not be suspended or removed

from office by any other authority.

27. The Governor General in Council may suspend or Suspension
remove from office any Justice of the Peace appointed by him, 24 %
and the Local Government may suspend or remove from Justices of

office any Justice of the Peace appointed by it, N

CHAPTER IIT.

POWERS OF COURTS.

A.—Description of Offences cognisable by eack Court. :
28. Subject to the other provisions of this Code, any of- Offences
fence under the Indian Penal Code may be tried by the High i‘,‘;ﬂi’l‘co da
Cowt or Court of Session, or by any other Court! by which

such offence is shown in the eighth column of the second
gchedule to be triable, i

29. Any offence under any other law shall, when any ofences
Court is mentioned in this behalf in such law, be tried by t:\‘;‘vlsmth“

such Court®,

When no Court is so mentioned, it may be tried by the
High Court or by any Court constituted under this Code:
provided that—

(2) no Magistrate of the first class shall try any such of-
fence which is punishable with imprisonment for a term which
may exceed seven years ;

(6) no Magistrate of the second class shall try any such
offence which is punishable with imprisonment for a term .

which may extend to three years; and

1 The provision as to the other # See for example the Railway Act,

Courts does not ent down or limit IV of 1879, sec. 50, and the Regisira-
the juriediction of the High Court tion Act: 10T of 1877 (amended by
or Court of Segsion, 8 All, 667. XI1 of 1879, 8oc. 106), sec. 83.

.
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(¢) no Magistrate of the third class shall try any such
offence which is punishable with imprisonment for g term
which may extend to one year. '

Offences 80. In the territories respectively administered by the
:g;“;’::;ﬁh' Lieutenant-Governor of the Panjib and the Chief Com.
death. missioners of Oudh, the Central Provinces, British Burma,
Coorg and Assam, and in. those parts of the other Provinces
in which there are Deputy Commissioners or Assistant Clom-
missioners, the TLocal Government may, notwithstanding
anything contained in section 29, invest the District Magis-
_ trate with power to try as a Magistrate all offences not punish-

able with death®. )

B.—B8entences which may be passed by Coures of various Classes.

Sentences  81. A High Court may pass any sentence authorised by law.
gg}s};ﬂ%‘n’:’f A Sessions Judge, Additional Sessions Judge or Joint
Sessions  Sessions Judge? may pass any sentence authorised by law ;
‘;‘;‘;g;iss. but any sentence of death passed by any such J udge shall be
subject to confirmation by the High Court.
. An Assistant Sessions Judge may pass any sentence au-
thorised by law, except a sentence of death or of transporta-
tion for a term exceeding seven years or of imprisonment for
a term exceeding seven years; but any sentence of imprison-
ment for a term exceeding four years, and any sentence of
transportation?®, passed by an Assistant Sessions Judge shall be

subject to confirmation by the Sessions Judge.
Sentences 32, The Courts of Magistrates may pass the following

which Ma- \
gistmb;s sentences, namely :—

maypass.  (4) Courts of Presidency Imprisonment* for a term
Magistrates and of Magis- not exceeding two years, in-
{rates of the first class: cluding such solitary confine-

ment as is authorised by law 5;
Fine mot exceeding one
thousand rupees ;

‘Whipping,
! Seo 1o Cal. 85, and sec. 209 séven years'imprisonment can be com-
infra. muted to transportation forseven years,
? See 9 Bom. 164, and chap. xxxii ¢ of either description as defined in
infra, the Ponal Code; see the General

8 Act X of 1886, sec. 1. Under (_.'lnuijbs Act, supra, vol. i, p. 480.
the Penal Code, sec. 59, a sentence of § See the Penal Code, secs, 73) 74

[
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(0) Courts of Magistrates Imprisonment for a term
of the second class: not exceeding six months, in-

cluding such solitary confine-
ment as is authorised by law ;

Fine not exceeding two
hundred rupees ;

‘Whipping.
(¢) Courts of Magistrates Imprisonment for a term
of the third class. not exceeding one month ;
Fine not exceeding fifty
rupees. '

The Court of any Magistrate may pass any lawful sentence,
combining any of the sentences which it is authorised by law
to pass.

No Court of any Magistrate of the second class shall pass
a sentence of whipping unless he is specially empowered in
this behalf by the Local Government.

88. The Court of any Magistrate may award such term of Power to
imprisonment ! in default of payment of fine as is authorised ﬁ’ﬁ;ﬁ_“
by law in case of such default: provided that the term is not ment in
in excess of the Magistrate’s powers under this Code?: gi?Mt b

Provided also that in no case decided by a Magistrate Proviso as
where imprisonment has been awarded as part of the substan- z‘;s‘;zm
tive sentence shall the period of imprisonment awarded in
default of payment of the fine exceed one-fourth of the period
of imprisonment which such Magistrate is competent to inflict
as punishment for the offence otherwise than as imprisonment
in default of payment of the fine.

The imprisonment awarded under this section may be in
addition te a substantive sentence of imprisonment for the

maximum term awardable by the Magistrate under section 32.
84, The Court of a District Magistrate spgcially empowered Higher
under section 30 may pass any sentence authorised by law, e I‘;fa

except a sentence of death or of transportation for a term. trictMagis-
exceeding seven years, or of imprisonment for a term exceeding b
seven years.

But any sentence of imprisonment for a term exceeding

1 but not transportation, § Mad. 28.
2 See the Penal Code, sec. 65, and 10 Mad. 165,
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four years ', and any sentence of transportation, shéll be subject
to confirmation by the Sessions Judge?. ]

Sentencein 35, When a person is convicted, at one trial3; of two or

at c‘:fon more distinct offences, the Court may sentence him, for such

of several offences, to the several punishments prescribed therefor which

‘;f:‘;"r?;ft such Court is competent to inflict: such punishments, when
consisting of imprisonment or transportation, to commence
the one after the expiration of the other in such order as the
Court may direct.

It shall not be necessary for the Court, by reason only of
the aggregate punishment for the several offences being in
excess of the punishment which it is competent to inflict on
conviction of a single offence, to send the offender for trial
before a liigher Court :

Maximum  Provided as follows :—

term of : . :
pu'n'?sh, (2) in no case shall such person be sentenced to Imprison-
ment. ment for a longer period than fourteen years :

(¢) if the case is tried by a Magistrate (other than a
Magistrate acting under section 34), the aggregate punish-
ment shall not exceed twice the amount of punishment which
he is, in the exercise of his ordinary jurisdiction, competent to
inflict.

For the purpose of confirmation or appeal, aggregate sen-
tences passed under this section in case of convietions for
several offences at one trial shall be deemed to be a single
sentence?.

C.— Ordinary and Additional Powers.

Ordinary 86. All District Magistrates, Sub-divisional Magistrates
:’;‘: °f and Magistrates of the first, second and third classes bave the
trates, powers hereinafter respectively conferred upon them and
specified in the third schedule. Such powers arve called their,

¢ ordinary powers.’

! 6 Cal. 624. ¢ 10 Bom. 404. A Magistrate must
* Act X of 1886, sec. 2. not_eplit up 21 offence for the pur-
* This section dozs not include the  pose of giving himselfjurisdiction over
cage of sepurate trials held on the the parts which he would not hayve
same day for separate offences com- had over t%xe whole, and thus de-
miited by the same perdon, Madras prive the prisoner of an appeal, 4 Cal.
H. C. Progn., 5 June, 1879, cited by 18,
Hendergon,

L.
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87. In addition to his ordinary powers, any Sub-divisional Additional
Magistrate or any Magistrate of the first, second or third E’r‘:&?w"
class may be invested by the Local Government or the Dis- = gﬁ&gis-
trict Magistrate, as the case may be, with any powers specified o
in the fourth schedule as powers with which he may be in-

vested by the Local Government or the District Magistrate.

88. The power conferred on the District Magistrate by Contral of
section 37 shall be exercised subject to the. control of the ﬁ’:g;“

Local Government. trate’s in-
vesting

. . er.
D.—Conferment, Continuance and Cancellation of Powers. P

39. In conferring powers under this Code, the Tocal Mode of
Government may, by order, empower persons specially by ;‘:;fzrmrfng '
name or in virtue of their office, or classes of officials generally

. by their official titles.
Every such order shall take effect from the date on which it

is communicated to the person so empowered.

4.0. Whenever any person holding an office in the service Continu-

of Government who ha i sted ! with a g ance of
s been invested ! with any powers under Snwecy it

this Code throughout any local area is transferred to an equal officers

or higher office of the same nature within a like local area g:::&
under the same Local Government, he shall, unless the ILocal
Government otherwise directs, or has otherwise directed]
continue to exercise the same powers in the local area to which
he is so transferred.

41, The Local Government? may withdraw any powers Powers
conferred under this Code on any person by it or by any "% 3‘1’9 4
officer subordinate to it.

1 See 2 Cal. 795. deemed it expedient that District
® Formerly District Magistrates Magistrates should not be able to
had this power. But powers once Withdraw powers already conferred
conferred should not be lightly with-  on their subordiyates.
drawn, and the Select Committee
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TR TR TITEIL
GENERAL PROVISIONS.

y

CHAPTER 1IV.

'OF AID AND INFORMATION TO THE MAGISTRATES, THE
POLICE, AND PERSONS MAKING ARRESTS,

, Public 42. Every person is bound * to assist a Magistrate or police-
;‘g:f; '1;&;;- officer reasonably demanding his aid, whether within or without
gistrates  the Presidency-towns, . ;

e ol (@) in the taking of any other person whom such Magistrate
or police-officer is authorised to arrest ;

(6) in the prevention of a breach of the peace, or of any
injury attempted to be committed to any railway, canal,
telegraph or public property; or

(¢) in the suppression of a riot or an affray 2,

ASd'to 43, When a warrant is directed to a person other than a

P her than Police-officer®, any other person may aid in the execution of

police,  such warrant, if the person to whom the warrant is directed be

executing . . .

warrant, Dear at hand and acting in the execution of the warrant.

Public to 44, Everyperson,whether within or without the Presidency-

ﬁ::%;;‘fg;' towns, aware of the commission of, or of the infention of any

certain  other person to commit, any offence pumishable under the

ofienent, following sections of the Indian Penal Code, (namely) 1271,
1214, 122, 123, 124, 1244, 125, 126, 130, 302, 303, 304,
382, 392; 393, 394, 395, 3961 397, 3981 399, 402, 435, 436,
449, 450, 456, 457, 458, 459, and 460, shall, in the absence
of reasonable excuse, the burden of proving which shall lie
upon the person so aware, forthwith give information to the
nearest Magistrate or police-officer of such commission or
intention 4,

! For the punichment aunexed to pnlicg: in extingnishing fires.
breach of this obligation, see the Penal ® Bee sec. 78, infra.

Code, sec. 187. ¢ Tor the punishment annexed to

* Ag to riota and affrays, see the breach of this obligation, see the Penal

Penal Code, secs. 146, 149, The law  Code, secs. 176, 202,
does not require persons to assist the

I5
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45, Every village-headman?, village-watchman 2, village- Village-
police-officer 3, owner or occupier of land 4, and the agent ® of f::gfmn’
any such owner or occupier, and every officer ¢ employed in the holder
collection of revenue or rent of land on the part of Government ::fe;?;iﬁ
or the Court of Wards, shall forthwith communicate to the certain
nearest Magistrate, or to the officer in charge of the nearest e
police-station”, whichever is the nearer, any information which
he may obtain respecting—

(2) the permanent or temporary residence of any notorious
receiver or vendor of stolen property in any village of which he
is headman, watchman or police-officer, or in which he owns

B or occupies land, or is agent, or collects revenue or rent ;

(4) the resort to any place within, or the passage through,

such village, of any person whom he knows, or reasonably

suspects, to be a thug, robber, escaped convict or proclaimed

CHAPTER IV.

offender ;

(¢) the commission of, or intention to commit, any non-bail-
able offence in or near such village ;

(¢) the occurrence therein® of any sudden or unnatural death
or of any death under suspicious circumstances,

Eaplanation.—Inthis section “village’ includes village-lands®. -

! See also Mad. Reg. XTI of 1816,
gecs. 8, 9: Mad. Reg. I of 1830,
sec, 3: the Forests Act,VII of 1878,
gsec. 78: Ben. Reg. XVIL of 1829,
gec. 3: the Criminal Tribes Act,
XXVII of 1871, sec. 21: and (in
Burma) Act II of 1880, secs. 14, 15.

2 See also in the N. W. P,, Act
X VI of 1843, sec. 8: XVIII of 1876,
sec. 34 (Oudh): and the Forests Act,
VIIof 1878, sec. 78 : and the Criminal
Tribes Act, XXVII of 1871, see. 2T.

3 See in Bifigal, Act V of 1861,
gecs. 21, 47: Ben. Aet VI of 1870:
in Madras, Act XXIV of 1869, see.
1: in Bombay, Bom. Acts VII snd
VIIX of 1865, and Bom. Reg. X1I of
1827, 8e¢. 37: inthe N.W.P., ActXVI
of 1873 : in Oudh, Act X VIII of 1876.

4 That residence in another's dwell-
ing-house does not make the resident
an ‘occupier ofland,’ see 23 Suth Cr.6o.

& This does not include a khazdnchi,
but may include a diwdn whose mas-
ter is absent, 4 Cal. 603.

¢ whether he is, or is not, a native
of India. The words do not include
a village-accountaut or a \'illa.gé-
munsif’s peon, 1 Mad. 266.

7 Sec. 4 cl. (@), supra, p. 59.

8 i.e. in the village referred to in
cl. (). That the finding of a human
body in a village, under circumstances
indicating that the death was sudden
or unnatural, justifies the inference
that the death took place ‘therein,’
and that in order to obtain a ‘con-
viction under sec, 176 of the Penal
Code the prosecution need not prove
that the death actually took place
¢therein,’ see 11 Cal, 619, dissen-
tiente Mitter J.

9 Two of the High Courts have
expressed en opinion that the pro-’
visions of this section should not be
put in forco against 4 where the
polics have actually obtained the
rgquisite infomnation from B, 4 Cal.
G23: 7 Mad. 436. .
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CHAPTER V.
OF ARREST, ESCAPE AND RETAKING.

" A—drrest generally.

46. In making an arrest, the police-officer or other person
making the same shall actually touch or confine the body of

~ the person to be arrested, unless there be a submission to the
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Search of
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Procedure
where in-
gress not
obtainable.

custody by word or action 1,

If such person foreibly resists? the endeavour to arrest him,
or attempts to evade the arrest, such police-officer or other
person may use all means necessary-to effect the arrest 3,

Nothing in this section gives a right to cause the death of
a person who is not accused of an offence punishable with
death %, or with transportation for life 5,

47. If any person acting under a warrant of arrest, or any
police-officer having authority to arrest, has reason to believe

that the person to be arrested has entered into, or is within,

any place, the person residing in, or being in charge of, such
place shall, on demand of such person acting as aforesaid or
such police-officer, allow him free ingress thereto, and afford all
reasonable facilities for a search therein.

48. If ingress to such place cannot be obtained under
section 47, it shall be lawful in any case for a person acting
under a warrant, and in any case in which a warrant may
issue but cannot be obtained without affording the person to
be arrested an opportunity of escape, for a police-officer, to
enter such place and search therein, and

! Where the arrest is under s war-  dent man would make use of, who
rant, see sec. 8o, infra. had no intention of doing any serious

The arrest may be made on any injury,’ 2 Suth. Cr. R. 9, per
day and at any time—even on Sun- Glover J.

day or af night, ¢ See the Penal Code, secs. 121,‘
2 For the punishment annexed to 132, 104, 302, 393, 305, 307, 396.
such resistance see the Penal Code, ¢ See the Penal Code, secs. 7,

sece. 224, 225. 121, TaIA, 123, 125, 1254, 128,

* Thus a chaukfddr may wound a 330, ¥31, 132, 104, 222, 225, 226,
fugitive housebreaker, if that amount 238, 255, 302, 304, 305, 307, 3i:,
of violence be mecessary to secore 313, 314, 3{6’ 329, 364, 371, 376,
his person. The question is,‘ whether 377, 358, 359, 394, 395, 396, 400,
the means employed to stop the fugi- 400, 412, 413, 436, 438, 449, 459,
tive were sueh as an ordinarily pra- 460, 467, 472, 474, 475, 477.

L
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in order to effect an entrance into such place, to break open
any outer or inner door or window of any house or place,
whether that of the person to be arrested or of any other
person, if after notification of his authority and purpose and
demand? of admittance duly made, he cannot otherwise obtain
admittance 2 :

Provided that, if any such place is an apartment in the Breaking
actual occupancy of a woman (not being the person to .be e
arrested) who, according to custom, does not appear in public,
such person or police-officer shall, before entering such apart-
ment, give notice to such woman that she is at liberty to
withdraw, and shall afford her every reasonable facility for
withdrawing, and may then break open the apartment and
enter it.

4:9. Any police-officer or other person authorised to make an power to

- ) q . break open
arrest may break open any outer or inner door or window of J"ent OPY

any house or place in order to liberate himself or any other windows

person wh(';, havu‘lg lawfull o entered for the purpose of making ;‘;’;g“;}
an arrest, is detained therein 3, liberation.

50. The person arrested shall not be subjected to more No un-
restraint than is necessary to prevent his escape®. sk
restraint.

51. Whenever a person is arrested by a police-officer under Search of
a warrant which does not provide for the taking of bail, or g::g:;d
under a warrant which provides for the taking of bail, but the
person arrested cannot furnish bail, and \

whenever a person is arrested without warrant, or by a
private person under a warrant, and cannot legally be admitted
to bail, or is unable to furnish bail,

the officer making the arrest or, when the arrest is made bya
private persomy the police-officer to whom he makes over the
person arrested, may search such person, and place in safe
custody all articles, other than necessary wearing apparel,
found upon him?®.

!\ Launock v. Brown, 2 B. & Ald. 592. apply to a reh\kmg after an escape or
2 Astobreaking doors, see 3 Moore, ~ rescue: see gec. 67, infra.
I, A. 164, and Foster’s Discourse on + For th? P\!r.ushl.nunt annexed to
Homicide, cited ibid. 173, 174. breach of this obligation, see the Penal
S White v. Wiltshire,, Cro. Jao. Code, sec. 220, and the Pohuo Act, V
553 2 Hawk. P. (. chap. xiv. sec. r1.  of 1861, sec. 29.
The provisions of seos. 47, 48, 49 ¢ Soe secs. 53 nmfs“% mfra.
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Mode of 52. Whenever it is necessary to cause a woman to be
9:(‘)*;:;‘1’1.“3’ sea_rched, the search shall be made by another woman, with
strict regard to decency.
t],?owgre 58, The officer or other person making any arrest under this
0 Selz =
SRl ch'le may take from the person arrested any offensive weapons
Weapons, whlch he has about his person, and shall deliver all weapons
so taken to the Court -or officer before which or whom the
officer or person making the arrest is required by this Code to
produce the person arrested.
B.—Arrest withovt Warrant,
When . 54. Any police-officer’ may,  without an order from a
‘ !1:;:‘:; "% Magistrate and without a warrant, arrest—
vvzl:rl;:gz Jirst—any person who has been concerned in any cognisable

offence® or against whom a reasonable complaint has been
made, or credible information has been received 3, or a reason-
able suspicion exists, of his having been so concerned ¢ ;

secondly—any person having in his possession without' law-
ful excuse, the burden of proving which excuse shall lie on
such person, any implement of house-breaking;

thirdly—any person who has been proclaimed as an offender
either under this Code® or by order of the Local Govern-
ment ;

Jourthly—any person in whose possession anything is found
which may reasonably be suspected to be stolen property ¢ and
who may reasonably be suspected of having committed an
offence with reference to such thing ;

Jifthly —any person who obstructs a police-officer while in
the execution of his duty, or who has escaped, or attempts
to escape, from lawful custody; and

! This does not include a village
chank{dér, 3 All, 6o.

* Bec. 4, el. (g), supra.

¥ 10 Bom. §r1.

* Bee also sec, 57 infra, and the
Acts relating to Arms (XT of 1878, see.
12) ; Cantonments (XTI of 1880, sec.
17) 5 Crimingl Tribes (XX VIIof 1871,
gec. 20); Cruelty to Animals (Ben.
Act. IIT of 1864 sec. 1); Excise (Act

XXIT of 1881, sec. 27, and Ben.
Act VII of 1878, secs. 40, 41) ; Gam-
bling (Act ITT of 186y, gec. 13 ; Ben.
Act II of 1867, sec. 11, ete.); Rail-
ways (Act IV of 1879, secs. 48, 49);
Roads and streets (V of 1861, sec. 34):
Salt (Ben. Act V11 of 1864, seo. 24);
Mad. Act I of 1882, sec. 4; Bom. Act
VII of 1873). ® Sec. 8.
¢ Penal Code, sec. 415.
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8twthly—any person reasonably suspected of being a deserter
from Her Majesty’s Army or Navy, or of belonging to Her
Majesty’s Indian Marine Service and being illegally absent
from that service 1. :

This section applies to the police in the towns of Calcutta

and Bombay.
55. Any officer in charge of a police-station may, in like Arrels)t o;‘s
* vagabon
manner, arrest or cause to be arrested— h:‘%imal »

(@) any person found taking precautions to conceal his ::?be“:
presence within the limits of such station, under circum-
stances which afford reason to believe that he is taking such pre-
cautions with a view to committing a cognisable offence?; or

() any person within the limits of such station who has
no ostensible means of subsistence, or who cannot give
a satisfactory account of himself 3; or

(¢) any person who is by repute an habitual robber, house- 8
breaker or thief, or an habitual receiver of stolen property
knowing it to be stolen, or who by repute habitually commits
extortion or in order to the committing of extortion habitually
puts or attempts to put persons in fear of injury.

This section applies to the police in the towns of Calcutta
and Bombay*4.

56. When any officer in charge of a police-station requires Frocedure
any officer subordinate to him to arrest without a warrant WI]‘::;_

(otherwise than in his presence) any person who may lawfully ogibzesr d%-
. . B -
be arrested without a warrant, he shall deliver to the officer brainate 1o

required to make the arrest an order in writing, specifying ?nf‘“nﬁut ‘
the person to be arrested and the offence for which the arrest warrant.
is to be made.

This section applies to the police in the towns of Calcutta

and Bombay ¢,

57. When any person in the presence of a police-officer Refusal to

3 . spge W e 2 BiVe name
commits or is accused of committing a non-cognisable offence 2, fnd oy

and refuses on demand of a police-officer to give his name dence.

1 S8ee the Army Discipline and : ieetxs)i‘l}. 4 d;(g)- hheite
Regulation Act, 44 & 43 Vie, ¢. 58, 8 tothe appretiension of lunatica,
sooeg. Yari: 265 () 0B, B, 4+ See seeAct XXXVIof 1858 ; of vagrants,
algo the Indian Articles of War, Act  IX of 1874, sec. 4, ‘

V of 1869, 4 Act X of 1886, sec. 3.

VOL. 11, (8]
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and residence, or gives a name or residence which such officer
has reason to believe to be false, he may be arrested by such
officer in order that his name or residence may be ascertained ;
and he shall, within twenty-four hours from the arrest, be
forwarded to the nearest Magistrate, unless, before the expi-
ration of that time, his true name and residence are ascer-
" tained, in which case he shall be released on his executing
a bond for his appearance before a Magistrate if so required.

Purauiﬁ of 58, A police-officer may, for the purpose of arresting
: ;’ﬁ:‘g:ﬁir without warrant any person whom he is authorised to arrest
jurisdic- under this chapter, pursue such person into any place in

Con, British Indial.

Arrest by 59, Any privale person may arrest any person who, in
g‘;};ﬁ;‘; his view, commits a non-bailable and cognisable offence?, or
who has been proclaimed as an offender?®;

Procedure  and shall, without unnecessary delay, make over any person
g’:rz:tch so arrested to a police-officer ; or, in the absence of a police-
officer, take such person to the nearest police-station.

If there is reason to believe that such person comes under
the provisions of section 54, a police-officer shall re-arrest
him.

If there is reason to believe that he has committed a non-
cognisable offence, and he refuses on the demand of a police-
officer to give his name and residence, or gives a name or
residence which such officer has reason to believe to be false,
he shall be dealt with under the provisions of section 57. If
there is no reason to believe that he has committed any
offence, he shall be at once discharged.

Person ar- 60. A police-officer making an arrest without warrant

::itee;l {;Zbe shall, without unnecessary delay and subject to the pro-
fore Magis- visions herein contained as to bail, take or send the person
trate or

! Ag toarrests in a foreign country,  (Act I of 1882, gec. 173). Private

see Act XXI of 18%9. persions may also arrest persons con-
2 Beo soc. 4, clauses (g) and (7), veying arms cte. under suspicious
supra. circomstances, Act XTI of 1878, sec.

® Where the Inland Emigration Act = 2. Power to arreat is also given by
it in force, the employer, or any person  epecial and ldcal Acts to certiin offi-
acting on behalf of the employer, of a  c€rd and employés connected with
deserting labourer may arrest him canals, customs, excise, forests, opium,
without warrant or police assistance  railways, salt, and tramways,

L.
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arrested before a Magistrate having jurisdiction in the case, oficer in

or before the officer in charge of a police-station. ;&f;’c%e 25
61. No police-officer shall detain in custody a person ;"::;z:u_

arrested without warrant! for a longer period than under all rested not
the circumstances of the case is reasonable, and such period iﬁiﬁidd&
shall not, in the absence of a special order of a Magistrate more than
under section 167, exceed twenty-four hours exclusive of the ** R
time necessary for the journey from the place of arrest to

the Magistrate’s Court.

62. Officers in charge of police-stations? shall report to Police to
the District Magistrate, or, if he so directs, to the Sub- ;;f;ﬁen-
divisional Magistrate, the cases of all persons arrested without sions.
warrant, within the limits of their respective stations, whether

such persons have been admitted to bail or otherwise.

63. No person who has been arrested by a police-officer Discharge

shall be discharged except on his own bond, or on bail, or :;I{):erfm
under the special order of a Magistrate. hended.

84. When any offence is committed in the presence of Offence
a Magistrate within the local limits of his jurisdiction, he fohragrs.
may himself arrest or order any person to arrest the offender, trate’s pre-
and may thereupon, subject to the provisions herein contained “ "

as to bail, commit the offender to custody.

85. Any Magistrate may at any time arrest or direct the Arrest by

arrest, in his presence, within the local limits of his juris- {0 0P

diction, of any person for whose arrest he is competent at Magis-
3 ) 1 & trate.
the time and in the circumstances to issue a warrant.

66. If a person in lawful custody escapes or is rescued, Power, on
£ . Y R k) bl escape, to
the person from whose custody he escaped or was uacu(.zd piren il
may immediately pursue and arrest him in any place in retake.
British India.

67. The provisions of sections 47, 48 and 49 shall apply Provisions
to arrests under section 66, although the person making any :f" si%h:,;“&
. 5 b
such arrest is not acting under a warrant and is not a police- 49 to apply
, D ¥ to arrests
officer having authority to arrest. under sec-
. tion 60,
! As to persoms arrested under a warrant, see see, 81,

? Sec. 4, ¢l (0), supra.
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CHAPTER VL
OF PROCESSES TO COMPEL APPEARANCE.

A.—Summons.

68. Every summons issued by a Court under this Code
shall be in writing! in duplicate signed and sealed by the
presiding officer of such Court, or by such other officer as
the High Court may, from time to time, by rule direct 2.

Such summons shall be served by a police-officer; or,
subject to such rules consistent with this Code as the Local
Government may prescribe in this behalf, by an officer of
the Court issuing it.

This section applies to the police in the towns of Calcutta
and Bombay3.

89. The summons shall, if practicable, be served personally

. on the person summoned, by delivering or tendering to him

one of the duplicates of the summons 4.
Every person on whom a summons is so served shall, if

so required by the serving officer, sign a receipt therefor on
the back of the other duplicate.

70. Where the person summoned cannot by the exercise
of due diligence be found, the summons may be served by
leaving one of the duplicates for him with some adult male
member of his family, or, in a Presidency-town, with his
servant residing with him; and the person with whom the
summons is so left shall, if so required by the serving officer,
sign a receipt therefor on the back of the other duplicate.

71. If the signature mentioned in sections 69 and 70 can-
not by the exercise of due diligence be obtained, the serving
officer shall affix one of the duplicates of the summons to
some conspicuous part of the house or homestead in which the
person summoned ordinarily resides; and thereupon the sum-
mons shall be deemed to have lween duly served.

! Hea. 4, ol. (&), supra, p. 58. * Asto M"'dmf: see gec., I.
2 As to the form of the sumwmons, ¢ Merely showing the eummons is
see 5 All 8, per Straight J. not enough, 5§ Bom. H. €., Cr, Ca. 20.

L
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72. Where the person summoned is in the active service of Service on
the Government or of a Railway Company, the Court issuing g;:::::.of
the summons shall ordinarily send it in duplicate to the head ment or of
of the office in which such person is employed ; and such head g:i;:gy
shall thereupon cause the summons to be served in manner
provided by section 69, and shall return it to the Court with

the endorsement required by that section.

78. When a Court desires that a summons issued by 1t Service of
shall be. served at any place outside the local limits of its g
jurisdiction, it shall ordinarily send such summons in duplicate locallimits.
to a Magistrate within the local limits of whose jurisdiction

the person summoned resides or is, to be there served.

74. When a summons issued by a Court is served outside Proof of
the local limits of its jurisdiction, and in any case where the :ﬁ‘;‘;‘;:;,
officer who has served a summons is not present at the hearing and when
of the case, an affidavit, purporting to be made before a oA 1o
Magistrate, that such summons has been served, and a dupli- present.’
. cate of the summons purporting to be endorsed (in manner
provided by section 69 or section 70) by the person to whom
it was delivered or tendered or with whom it was left, shall
be admissible in evidence, and the statements made therein
shall be deemed to be correct unless and until the contrary is
proved.
The affidavit mentioned in this section may be attached to

the duplicate of the summons and returned to the Court. \

B.—Warrant of Arrest.

775. Every warrant of arvest issued by a Court under this Form of
Code shall be in writing, signed by the presiding officer, or, in Jorrant of
the case of a Bench of Magistrates, by any member of such
Bench ; and shall bear the seal of the Courtl.

Every such warrant shall remain in force until it is can- Gontin.

celled by the Court which issued it, or until it i executed. i )

76. Any Court issuing a warrant for the ayrest of any Court may
person may in its discretion direct by ondorser.nent on the g‘t;f":"’m“'
warrant that, if such person execute & bond with sufficient taken.

sureties for his attendance before the Court at a specified lﬁme

! 16 need not he sealed by the presiding officer,
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and thereafter until otherwise directed by the Court, the
officer to whom the warrant is directed shall take such security
and shall release such person from custody?!. i

The endorsement shall state (2) the number of sureties, ()
the.amount in which they and the person for whose arrest the
warrant is issued are to be respectively bound, and (¢) the time
at which he is to attend before the Court.
Recog- ‘Whenever security is taken under this section, the officer to
nisance f0 o4 1y the warrant is directed shall forward the bond to th

be for-
warded.  Court. ; '

Warrants 77. A warrant of arrest shall ordinarily? be directed to one
g;:j;g{{‘ or more police-officers, and, when issued by a Presidency
©  Magistrate, shall always be so directed ; but any other Court
issuing such a warrant may, if its immediate execution is
necessary and no police-officer is immediately available, direct
1t to any other person or persons; and such person or persons
shall execute the same.,
Warranito  'When a warrant is directed to more officers or persons than
several per- f .
sons, one, it may be executed by all, or by any one or more, of
them., |

Warrant 78, A District Magistrate or Sub-divisional Magistrate
:!;:{e‘l;etgl- may direct a warrant to any landholder, farmer or manager
landhold-  of Jand within his district or sub-division for the arrest of any
ers, eto, . .

escaped conviet, proclaimed offender or person who has been
accused of a non-hailable offence, and who has eluded pursuit.

Such landholder, farmer or manager shall acknowledge in
writing the receipt of the warrant, and shall execute it if the
person for whose arrest it was issued is in, or enters on, his
Jand or farm, or the land under his charge®.

‘When the person against whom such warrant is issued is
arrvested, he shall be made over with the warrant to the nearest
police-officer, who shall cause him to be taken before a Magis-
trate having jurisdiction in the case, unless security is taken
under section 76.

! In lien of executing the bond, * 5 Ben. 274.
money or Govesnment promissory ? For the I‘_UDJ'Shment anuexed to
notes may be depopited under gee, bremch of this obligation, see tho
513 Penal Code, sec, 187,

4
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79. A warrant directed to any police-officer may also be Warrant
executed by any other police-officer whose name is endorsed ggfggf’dw

upon the warrant by the officer to whom it is directed or officer.
endorsed.

80. The police-officer or other person executing a warrant Notif-
of arrest shall notify the substance thereof to the person to be :3{;:&;’;

arrested, and, if so required, shall show him the warrant?!, = of warrant.

81. The police-officer or other person executing a warrant Person
of arrest shall (subject to the provisions of section 76 as to E‘:’gﬁ%ﬁ’

security) without unnecessary delay bring the person arrested before
4 i ; . CUourt with-
before the Court before which he is required by law to pro- out delay.

duce such person.

82. A warrant of arrest may be executed at any place in Where

British India. warrant
may be

\ ; \ ted.
83. When a warrant is to be executed outside the loeal ;‘x,::‘;ant

limits of the jurisdiction of the Court issuing the same, such forwarded

Court may, instead of directing such warrant to a police-officer, ::sﬁa}%?—

forward the same by post or otherwise to any Magistrate or execution

Commissioner of Police within the local limits of whose juris- ;’;;:’d"

diction it is to be executed. diction.
The Magistrate or Commissioner to whom such warrant is

o forwarded shall endorse his name thereon, and, if practicable, |

cause it to be executed within the local limits of his jurisdietion.

84. When a warrant directed to a police-officer is to be Wartans
executed beyond the local limits of the jurisdiction of the directediso
Yoy o A police-
Court issuing the same, he shall ordinarily take it for endorse- officer for
ment either to a Magistrate or to a police-officer not helow borbeiy i
the rank of an officer in charge of a station, within the local juris.
limits of whose-jurisdiction the warrant is to be executed. i
Such Magistrate or police-officer shall endorse his name

thereon, and such endorsement shall be sufficient authority to

1 The police-officer should therefore
not attempt to arrest umless he has
the warrant in his possession, 5 All,
318. As to the protection of a police-
officer authorised by the warrant to
arrest A, who arrests B in good faith
believing him to be 4, see the Penal

Code, sec. 79. The same section pro-
tects a police-officer who without a
warrant arrests 4, believing in good
faith that 4 has committed a cog-
nisable offence, when in fact no such
offence has been committed.
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the police-officer to whom the warrant is directfd to execute
the same within such limits, and the local police shall, if so
required, assist such officer is executing such warrant.
‘Whenever there is reason to believe that the delay occasioned
by obtaining the endorsement of the Mag1stlate or police- -
officer within the Jocal limits of whose jurisdiction the warrant
is to be executed will prevent such execution, the police-officer
to whom it is directed may execute the same without such

endorsement in any place beyond the local limits of the juris-
diction of the Court which issued it.

This section-applies to the police in the towns of Calcutta
and Bombay 1.

Procedore 85, When a warrant of arrest: is executed outside the dis-
i I‘::::; trict in which it was' issued, the person arrested shall, unless
against  the Court which issued the warrant is within twenty miles of
::1:,‘?;;‘:;3 the place of arrvest, or is nearer than the Magistrate or Com-
missioner of Police within the local limits of whose jurisdietion
the arrest was made, or unless security is taken under section
76, be taken before such Magistrate or Commissioner.
Procedure - 86, Such Magistrate or Commissioner shall, if the person
l’y Magie- o rrested appears to be'the person intended by the Court which
rate before i 2 f
whom per- issued the warrant, direct his removal in custody to such
SR Court : provided that if the offence is bailable?, and such per-
brought.  gon 1s ready and willing to give bail to the satisfaction of such
Magistrate or Commissioner, or a direction has been endorsed
under section 76 on the warrant and such person is ready and
willing to give the security required by such direction, the
Magistrate or Commissioner shall take such bail or security)
as the case may be, and forward the bend? to the Court whlch
i issuedh.the warrant. -
G I\lothmg‘ in this section shall be deemed to prevent a police-

officer Yrum taking secutity under section 76. .

O.— Proclamation and Attackment. §:

Procla- 87. If any Court has reason to believe (whether after
ﬁi{‘f fg’ taking evidenice or not) that amy person against whom a
seonding. warrant has been issued by it has absconded * or is concealing
T As to Madras, see sec. I, 12 Seo. 4, el. (7), supra.
¢ Beo the forny, Sched. V, No. 3. ' 4 Mad. 393,
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L

himself so that such warrant cannot be executed, such Court
may publish a written! proclamation ? requiring him to appear
at a specified place and at a specified time not less than thirty
days from the date of publishing such proclamation.

The proclamation shall be published as follows :—

(@) it shall be publicly read in some conspicuous place
of the town or village in which such person ordinarily
resides ; :

(%) it shall be affixed to some conspicuous part of the house
or homestead in which such person ordinarily resides, or to
some conspicuous place of such town or village ; and

(¢) a copy thereof shall be affixed to some conspicuous part
of the Court-house.

A statement by the Court issuing the proclamation to the
effect that the proclamation was duly published on a specified
day shall be conclusive evidence that the requirements of this
section have been complied with, and that the proclamation
was published on such day.

88. The Court may, after issuing’ a proclamation under Attach-
section 8%, order the attachmex.lt"’ of any property, moveable :;i?»t’:tfy 4
or immoveable, or both, belonging toithe proclaimed person. person ab-

Such order shall authorise the attachment of any property i
belonging to such person within the district in which it is
made ; and it shall authorise the attachment of any property
belonging to such person without such district, when endorsed
by the District Magistrate or Chief Presidency Magistrate*
within whose district such property is situate.

If the property ordered to be attached be debts or other
moveable property, the attachment under this section shall
be made—

{(a) by seizuse; or

(%) by the appointment of a receiver; or

(¢) by an order in writing prohibiting the delivery of such
property to the proclaimed person or to any one on his be-
half ; or

POD!I Gode, sec. 174,
3 See forms, Sched. V. No., 6.

+ Act X of 1886, sec. 4.

T See. 4, ¢l. (e).

2 See the form, Sched. V. No. ¢
For the punishment for not attending
in obedience fo the pro¢lamation, see
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(2) by all or any two of such methods, as the Court thinks
fit. M

If the property ordered to be attached be immow}eable, the
attachment under this section shall, in the case of land
paying revenue to Government, be made through the Col-
lector of the District in which the land is situate, and in all
other cases— !

(e) by taking possession ; or

(f) by the appointment of a receiver; or

(7) by an order in writing prohibiting the payment of rent
or delivery of property to the proclaimed person or to any one
on his behalf ; or : il
(#) by all or any two of such methods, as the Court thinks
fitt. i

The powers, duties and liabilities of a receiver appointed
under this section shall be the same as those of a receiver
appointed under Chapter XXX VI of the Code of Civil Pro-
cedure.

If the proclaimed person does not appear within the time
specified in the proclamation, the property under attachment
shall be at the disposal of Government?; but it shall not be
sold until the expiration of six months from the date of the
attachment, unless it is subject to speedy and natural decay,
or the Court considers that the sale would be for the benefit
of the owner, in either of which cases the Court may cause
it to be sold whenever it thinks fit.

Restor- 89. If, within two years from the date of the attachment,
iil‘.’.'.fh‘fa any person whose property is or has been at the disposal of
property. (overnment, under the last paragraph of section 88, appears
voluntarily or is apprehended and brought before the Court by
whose order the property was attached, and proves to the
satisfaction of such Court that he did not abscond or conceal
himself for the purpose of avoiding execution of the warrant,
and that he had not such notice of the proclamation as to
1 The law makes no provision for cl..(d)~ See 6 All. 487.
the Magistrate investigating the claims * g Cal. 863. Solong as the attach-
of third persons to property which has ~ ment by the Magistrate continues, no
been attached. His proceedingsunder  title can be conferred by attachment

this section are, therefore, not ‘judi- and gale snbsequently made in execu-
cinl proceedings” in the seuse of sec. 4,  tion of & money-decree, ibid,
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enable him to attend within the time specified therein, such

property, or, if the same has been sold, the nett proceeds of

the sale, or if part only thereof has been sold, the nett pro-

ceeds of the sale and the residue of the property, shall, after

satisfying thereout all costs incurred in consequence of the '
attachment, be delivered to him .

D.—Other rules regarding processes.

90. A Court may, in any case in which it is empowered Issue of
by this Code to issue a summons for the appearance of any Yion of, keal
person other than a juror or assessor, issue, after recording its in addition

; QAT R to, sum-
reasons in writing, a warrant ? for his arrest— mons.

(a) if, either before the issue of such summons, or after the
issue of the same but before the time fixed for his appearance,

" the Court sees reason to believe that he has absconded ® or will
not obey the summons ; or

(2) if at such time he fails to appear and the summons
is proved to have been duly served in time to admit of his
appearing in accordance therewith and no reasonable excuse
is offered for such failure.

91. When any person for whose appearance or arrest the Power to
officer presiding in any Court is empowered to issue a sum- ;:i‘i;;:i_
mons or warrant is present in such Court, such officer may ance.
require such person to execute a bond with or without sureties

for his appearance in such Court.

92. When any person who is bound by any bond taken Arrest on
under this Code to appear before a Court does not so appear, };zf:f‘f‘o:f
the officer presiding in such Court may issue a warrant appear-
directing that such person be arrested and produced before 7™

him.

93. The provisions contained in this chapter relating to a Provisions

summons and warrant and their issue, service and execution ;‘;::‘r:l]’i vi
RLLY
shall, so far as may be, apply to every summons and every applicable
oy 59 . to sum-
warrant of arrest issued under this Code. e el
warrants of

! Any Magistrate may order delivery, Sched. IEL i, ol (5). arrest.
? See form, Sched. V. No. 7. 4 Mad. 393 .
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CHAPTER VII.

OF PROCESSES TO COMPEL. THE PRODUCTION OF DOCUMENTS
AND OTHER MOVEABLE PROPERTY AND FOR THE DISCOVERY
OF PERSONS WRONGFULLY. CONFINED.

A—Snmmons to produce.

94 Whenever any Court, or, in any place beyond the
limits of the towns of Calcutta and Bombay, any officer in
charge of a police-station?; considers that the production of
any document or other thing is necessary or desirable for the
purposes of any investigation, inquiry, trial or other proceeding
under this Cade by or before such Court or officer, such Court
may issue a summons, or such officer a written order, to the
person in whose possession or power such document or thing
is believed to be, requiring him to attend and produce it, or
to produce it at the time and place stated in the summons or
order.

Any person required under this section merely to produce
a document or other thing shall be deemed to have complied
with the requisition if he cause such document or thing to
be produced instead of attending personally to produce the
same.

Nothing in this section shall be deemed to affect the Indian
Evidence Act, 1872, sections 123 and 124 % or to apply to a
letter, post-card, telegram or other document in the custody
of the Postal or Telegraph authorities.

95. If any document in such custody is, in the opinion of
any District Magistrate, Chief Presidency Magistrate, High
Court or Court of Session, wanted for the purpose of any
investigation, inquiry, trial or other proceedlng under this
Code, such Magistrate or Court may require the Postal or
Telegraph authorities, as the case may be, to deliver such
document to such person as such Magistrate or Court directs,

! Sec. 4, cl. (o), supra. Persons summoned to produce doou-

2 which regulate the giving of evi- ments do not become witnesses by

dence a8 to affairs of State and the merely producing them. See the Evi-
disclosure of official communications, dence Act, sec. 139,

L
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If any such document is, in the opinion of any other
Magistrate, or of any Commissioner of Police or District
Superintendent of Police, wanted for any such purpose, he

_ may require the Postal or Telegraph Department, as the case
may be, to cause search to be made for and to detain such
document, pending the orders of any such District Magistrate,
Chief Presidency Magistrate or Court.

B.—8earch-warrants.

96. Where any Court has reason to believe that a person to When
whom a summons or order, under section g4 or a requisition :::‘"“:‘nt
under section g5, paragraph one, has been or might be ad- may be
dressed will not or would not produce the document or other it
thing as required by such summons or requisition, b

or where such document or other thing is not known to the
Court to be in the possession of any person, ‘

or where the Court considers that the purposes of any inquiry,
trial or other proceeding under this Code will be served by a
general search or inspection,

it may issue a search-warrant; and the person to whom
such warrant is directed may search or inspect in accordance
therewith and the provisions hereinafter contained ™. "

Nothing herein contained shall authorise any Magistrate,
other than a District Magistrate or Chief Presidency Magis-
trate, to grant a warrant to search for a document in the

custody of the Postal or Telegraph authorities 2 ; \
97. The Court may, if it thinks fit, specify in the warrant 8 Power to

the particular place or part thereof to which only the search :f:::i‘:f&

or inspection shall extend; and the person charged with the

execution of such warrant shall then search or inspect only the

place or part s4 specified.

98. If a District Magistrate, Sub-divisional Magistrate, ]S:eamh of
Presidency Magistrate or Magistrate of the first class, upon Sdted

information and after such inquiry as he thinks necessary, has Gofinta
reason to believe that any place is used for the déposit or sale 22" Pro-

?crty )
of stolen property,

orged
] documenta,
or for the deposit or sale or

manufacture of forged docu- gte,

! Seo sec, 10T, 1 S’“’"’;_”‘ xsox, 550 (8).
® See the form, Sched. V. No. 5



THE CODE OF CRIMINAL PROCEDURE.

ments, false seals or counterfeit stamps or coin, or iﬁstruments
or materials for counterfeiting coin or stamps or for forging,

or that any forged documents, false seals or counterfeit
stamps or coin, or instruments or materials used for counter-
feiting. coin or stamps or for forging, are kept or deposited
in any place,

he may by his warrant authorise any pohce-ofﬁcer above
the rank of a constable—

(@) to enter, with such assistance as may be requued such
place, and

(6) to search the same in manner specified in the warrant,

~and

Disposal
of things
found in
search be-
yond juris-
diction.

(¢) to take possession. of any propel_ty, documents, seals,
stamps or coins therein found which he reasonably suspects to
be stolen, unlawfully obtained, forged, false or counterfeit,
and also of any such instruments and materials as aforesaid,
and

(@) to convey such property, documents, seals, stamps,
coins, instruments or materials before a Magistrate, or to
guard the same on the spot until the offender is taken before
a Magistrate, or otherwise to dispose thereof in some place of
safety, and

(¢) to take into custody and carry before a Magistrate
every person found in such place who appears to have been
privy to the deposit, sale, or manufacture or keeping of any
such property, documents, seals, stamps, coins, instruments or
materials, knowing or having reasonable cause to suspect the
said property to have been stolen or otherwise unlawfully
obtained, or the said documents, seals, stamps, coins, instru-
ments or materials to have been forged, falsified or counter-
feited, or the said instruments or materials to haye been or to
be intended to be used for counterfeiting coin or stamps or for
forging.

99. When, in the execution of a search-warrant at any
place beyond the local limits of the jurisdiction of the Court
which issued the same, any of the things for which search is
made are found, such things, together with the list of the
game prepared under the provisions hereinafter contained, shall
be immediately taken before the Court issuing the warrant,

€
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diction therein than to such Court, in which case the list and
things shall be immediately taken before such Magistrate ;
and, unless there be good cause to the contrary, such Magis-

trate shall make an order authorising them to be taken to
such Court. :

O.—Discovery of persons wrongfully confined.

unless such l;lace is- nearer to i:he Magistrate having juris-

100. If any Presidency Magistrate, Magistrate of the first Search for

class or Sub-divisional Magistrate has reason to believe that

wrongfully

any person is confined under such circumstances that the con- confined.

finement amounts to an offence 1, he may issue a search-warrant,
and the person to whom such warrant is directed may search
for the person so confined ; and such search shall be madeé in
accordance therewith, and the person if found shall be imme-
diately taken before a Magistrate, who shall make such order
‘as in the circumstances of the case seems proper 2,

D.—General provisions relating to searches.

101. The provisions of sections 43, 75, 77, 79, 82, 83 and Directio

842 shall, so far as may be, apply to all search-warrants issued ::ﬁmf

\

under section g6, section g8, or section 100, ; Warrants:

102. Whenever any place liable to search or inspection Persons in
under this chapter is closed, any person residing in, or being charge of

) olosed
in charge of, such plaee shall, on demand of the officer or other pliii to

allow
> search.

person executing the warrant and on production of the warrant
allow him free ingress thereto, and afford all reasonable
facilities for a search therein.

If ingress into such place cannot be so obtained, the officer
or other person executing the warrant may proceed in manner
provided by section 48.

103. Beforp making a search under this chapter, the Search to
officer or other person about to make it shall eall HPORS two or :feg:,‘;i: !;}
more respectable inhabitants of the locality in which the place witnesses.

to be searched is situate to attend and witness the sea-}'ch.
The search shall be made in their presence, and a list of all

! See the Penal Codo, secs. 339, 340.  For the powers of ]-’rcsi(!oncy Magis-
 Wor the power of the High Courts  trates and 'Dlstnot Magistrates as to
in Calcutta, Madras and Bombay to the liberation and restoration  of
ingue directions in the nature of & females, Bed Se€C. 551. .
habeas corpus, see sec 491, infra % Asto execubing warrants of arrest,
y . i iy
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things seized in the course of such search and of the places in
which they are respectively found shall be prepared by such
officer or other person and signed by such witnesses, but no
person witnessing a search under this section shall be required
to attend the Court as a witness of the search unless specially
summoned by it.
Occupant The occupant of the place searched, or some person in his
of Place  behalf, shall, in every instance, be permitted to attend during
s at-  the search, and a copy of the list prepared under this section,
R signed by the said witnesses, shall be delivered to such occu-
pant or person at his request.

B.— Miscellaneous.

Power to ~ 104. Any Court may, if it thinks fit, impound any docu-

ilmP““d ment or other thing produced before it under this Code.
ocument.

Magistrate 105, Any Magistrate may direct a search to be-made in
Z’é?;fcf’i‘;f“ his presence of any place for the search of which he is com-

his pre-  petent to issue a search-warrant?,
sence, n

1’ See geca. 96-99, supra.
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.

| PART TV.
PREVENTION OF OFFENCES.

—_——

CHAPTER VIIL

OF SECURITY FOR KEE)PING THE PEACE AND FOR GOOD
BEHAVIOUR.

A —8ecurity for keeping the Peace on Conviclion.

108. Whenever any person accused of rioting, assault? or Security
other breach of the peace, or of abetting® the same, or of fg;l:fl?'
assembling armed men or taking other unlawful measures peace on
with the evident intention of committing the same, or any oonyokiens
person accused of committing criminal intimidation by
threatening injury to person or property*, is convicted of such
offence before a High Court; a Court of Session or the Court
of a Presidency Magistrate, a District Magistrate, a Sub-
divisional Magistrate or a Magistrate of the first class o8

and such Court is of opinion that it is necessary to require
such person to execute a bond ¢ for keeping the peace,

such Cowrt may, at the time of passing sentence on such | \
person, order him to execute a bond for a sum proportionate
to his means, with or without sureties, for keeping the peace
during such period, not exceeding three years, as it thinks
fit to fix 7. L :

If the conviction is set aside on appeal or otherwise, the
bond so executed shall become void *

¥ Penal Code, sec. 146. is required, see see. 120,
2 Penal Code’ Ny " That a depoazt of money or
# Penal Code’ sec ;67 Government Promissory notes may

ol g be taken in lieu of the 'bond, wee see.

% See 2 AlL 351, : %
% or & Bench of Magistrates, of 513 Tf the accused neither exccutes

: g A . ¢ the bond nor makes the deposit,
gix;:hszzellﬁsalﬁaglstmte of the firs ho may be imprisoned under sec,
, 8ee. 15,

¢ See the form, Sched. V. No. 10.  123. \ A
As to the period for which the security * N. W. P. 1875, p. 375.

VOL. II. H
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B.—8ecurity for keeping the Peace in other Cases and
Security for Good Behaviour.

Security 107. Whenever a Presidency Magistrate, District Magis-

{%21;1}:: ® trate, Sub-divisional Magistrate or Magistrate of the first

il;;:ﬁler class receives information ! that any person ? is likely to com-
mit a breach of the peace, or to do any wrongful?® act that
may probably occasion a hbreach of the peace, within the
local limits of such Magistrate’s jurisdiction, or that there
1s within such limits a person who is likely to commit
a breach of the peace or do any wrongful act as aforesaid
in any place beyond such limits, the Magistrate may, in
manner hereinafter provided, require such person to show
- cause why he should not be ordered to execute a bond, with
‘or without sureties, for keeping the peace for such period

, not exceeding one year as the Magistrate thinks fit to fix4.

Procedurs 108, When any Magistrate not empowered to proceed

of Magis- " 5 .

f,i,‘:";? ;:,c under section 107, or a Court of Session or High Court,

raed o has reason to believe that any person is likely to commit

act under & breach of the peace or to do any wrongful act that may
‘;ic;'mn probably oceasion a breach of the peace, and that such breach

of the peace cannot be prevented otherwise than by detaining
such person in custody, such Magistrate or Court may issue
a warrant for his arrest (if he is not already in custody or
before the Court), and may send him before a Magistrate
empowered to deal with the case under section 107.

A Magistrate before whom a person is sent under this
section may in his discretion detain such person in custody
until the completion of the inquiry hereinafter preseribed. .

1 This must be ‘clear and definite,’
¢ directly affecting the person against
whom process is issued, and it should
disclose tangible facts and details, so
that it may afford notice to such
person of what he is to come pre-
pared to meet,” 6 All, 3o, per Straight
Offg. C.J., and see ibid. 136. The
report of a subordinate Magistrate
or a police-officer may be ¢informa-
tion’ for the purpese of this section,
2 Mad. H. 0. 240 ; thongh not for the
purpose of sec. 118, 6 Bom. H, €., Cr. 1.

* regiding within the lacal limits
of his jurisdiction, 6 All, 28.

* 10 Ben, 441. A Magistrate

cannot prevent 4 from exercising his
rights of property because B would be
likely to commit a breach of the peace
if 4 did so.

¢ This section does not empower a
Magistrate to issue process on persons
not residing within the limits of his
district. Where a Magistrate be-
lieves that certain persons resident
beyond such limits are likely to break
the peace within his distriet, he
ghould have information of the fact
laid Defore the Magistrate within
whose district they reside, and have
e\'id'encc in support thereof forth-
coming, 11 (Ug], 737
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109. Whenever a Presidency Magistrate, District Magis- Security
trate, Sub-divisional Magistrate or Magistrate of the first {,‘;’hii’;’fu
class receives information— from 259

; s £ : grants and

(@) that any person is taking precaiitions to conceal his pre- guspected
sence within the local limits of such Magistrate’s jurisdiction, Persons:
and that there is reason to believe that such person is taking
such precautions with a view to committing an offence, or

(0) that there is within such limits a person who has no
ostensible means of subsistence, or who cannot give a satis-
factory account of himself,

such Magistrate may, in manner hereinafter provided?, re-
quire such person to show cause why he should not be
ordered to execute a bond? with sureties, for his good be-
haviour for such period not exceeding six months as the
Magistrate thinks fit to fix.

110. Whenever a Presidency Magistrate, District Magis- Security
trate, or Sub-divisional Magistrate, or a Magistrate® of the {;’iﬁ:’:gu,
first class specially empowered in this behalf by the Liocal from habi-
Government, receives information* that any person within the Em,w""'
local limits of his jurisdiction is an habitual robber, house-
breaker or thief?, or an habitual receiver of stolen property
knowing the same to have been stolen®, or that he habitually
commits extortion”, or in order to the committing of extortion
habitually puts or attempts to put persons in fear of injurys,

such Magistrate may,"in manner hereinafter provided?, re-

! quire such person to show cause why he should not be
ordered to execute a bond?, with sureties, for his good be-
haviour for such period not exceeding three years as the

Magistrate thinks fit to fix 19,

! Secs. 112-117; see 11 Cal. 13.

? For the form see Sched. V. No. 11.

¥ Act X of 1886, sec. 5.

¢ Conversations offf of Court are
not proper material for acting upon,
6 All. 132, per Straight J., and see 2
All. 835.

& See Penal Code, secs. 378, 399,

5.

¢ Penal Code, secs. 410, 415.

7 Penal Code, sec. 383.

! Penal Code, see. 385, The section
doés not, as it ought, apply to habitual
protectors or harbourers of thieves,
or to habitual siders in the con-

cealment or disposal of stolen property.

? See form, Sched. V. No. 11: 4 Mad.
H. C. Rulings, xlvii. The amount
of security should be such as to afford
the person concerned a fair chance
of complying with the order.

10 The mere fact that a person
from whom security is required has
been previously convicted of offences
against property does not justify pro-
ceeding? under this seetion. There
must be evidence that he bas done
some act indicating an intention to
return to his former course of life, 10
Bom. 174: 12 Cal. 530, P

H 2
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Providoas 11, The provisions of sections 109 and 110 do not apply
to Euro-' 5 i . .
pean va- to Huropean British subjects in cases where they may be

. grants.  dealt with under the European Vagrancy Act, 18741

Order to 112. When a Magistrate acting under section 107, section

Poiade: 109 or-section 110 déems it necessary to require any person
to show cause under such section, he shall make an order
in writing, setting forth the substance of the information
received 2, the amount of the bond to be executed, the term
for which it is to be in force, and the number, character
and class ® of sureties (if any) required 4.

Procedure 778, Tf the person in respect of whom such order is made
in respect

of person 18 present in Court, it shall be read over to him, or, if he

Ié’o‘?ftnt n g6 desires, the substance thereof shall be explained to him?,
Su 8 Z . . . .
or wareant 114 If such person is not present in Court, the Magistrate

in case of shall issue a summons® requiring him to appear, or, when

5:‘;’;’;;"; such person is in custody, a warrant directing the officer
in whose custody he is to bring him, before the Court :
. Provided that, whenever it appears to such Magistrate,
upon the report of a police-officer or upon other information
(the substance of which report or information shall be re-
corded by the Magistrate), that there is reason to fear the
commission of a breach of the peace, and that such breach
of the peace cannot be prevented otherwise than by the im-
mediate arrest of such person”, the Magistrate may at any
time issue a warrant for his arrest.

Copy of 115. Every summons or warrant issued under section 114
3';31?”.,1, ghall be accompanied by a copy of the order made under

to accom- gection 112, and such copy shall be delivered by the officer
ny sum- . . S
e serving or executing such summons or warrant to the person

warrant.  served with, or arrested under, the same.

Power to 118. The Magistrate may, if he sees sufficient cause, dis-
‘};:J;f‘;,’:‘;_ pense with the personal attendance of any person called upon
! j.e. where they are persons of b These.pmvisions are directory
Huropean extraction found asking for  only, not imperative, 8 Cal. 724, per
alms or wandering about without any ~ Field J. |
visible means of subsistence, Aot IX ¢ 14 Cal. 6o, dissenting from 6
of 1874. Cal. 291.
“6 All, 214. * Bee form, 8ched, V. No, 14.
2 e.g. landholders, 76 All 138,

[5
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to show cause why he should not be ordered to execute 9’:2:;31 Pl
bond for keeping the peace, and may permit him to appear
by a pleader?. : 5

117. When an order under section 112 has been read or Inguiry as
. - . to truth of

explained under section 113, to a person present in Court, ;70"
or when any person appears or is brought before a Magis- tion.
trate in compliance with, or in execution of, a summons or
warrant issued under section 114, the Magistrate shall pro-
ceed to inquire into the truth of the information upon which
he has acted, and to take such further evidence® as may
appear necessary.

Such inquiry shall be made, as nearly as may be practicable,
where the order requires security for keeping the peace, in
the manner hereinafter prescribed for conducting trials in
summons-cases %; and where the order requires security for
good behaviour, in the manner hereinafter prescribed for con-
ducting trials in warrant-cases 4, except that no charge need
be framed °,

For the purposes of this section the fact that a person is
an habitual offender may be proved by evidence of general
repute or otherwise °.

118. If, upon such inquiry, it is proved that it is necessary Order to
for keeping the peace of maintaining good behaviour, as the fl‘l‘;?t;':‘
case may be, that the person in respect of whom the inquiry
is made should execute a bond, with or without sureties, the \
Magistrate shall make an order accordingly:

Provided— ' .

Jirst—that no person shall be ordered to give security of
a nature different from, or of an amount larger than, or for

°
haviour, the accused must be informed

1 Sec. 4,¢l, (), supra, p. 63 ; and a8
to when the Magistrate ought to al-
low appearance by a pleader, see 12

. Cal. 133.

2 5 Bom. H. C., Cr. 105 : 6 ibid. 1: 2
All 8335, per Straight J. : 12 Cal. 520.

3 Infra, chap. XX, ss. 241-250, and
see cases in Mayne, P. C. p. 296.

4 Infra, chap. XXI, 58, 251259,

5 6 All. 132, Before making an
order directing security for good be-

of the accusation which he has to
meet and given an opportunity of
entering upon his defence, 11 Cal. 13,

.6 The mere record of previous con-
viotions on account oféwhich he has
undergonepunishmentdoesnot satisfy
the requirements of secs. 110, 117 and
118 10 Bom, 174,

7 As to spptmln against this order,
see sec. 400 infra, and g Cal, 878,
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a period longer than, that specified in the order made under
section 112 :

secondly—that the amount of every bond shall be fixed with
due regard to the circnmstances of the case and shall not
be excessive !:

Mu(lly-’th&ﬁ when the person in respect of whom the
inquiry is made is a minor? the bond shall be executed only
by his sureties.

Discharge  119. If, on an inquiry under section 117, it is not proved
JEPrsOn  that it is necessary for keeping the peace or maintaining good
against.  behaviour, as the case may be, that the person in respect of
-whom the inquiry is made should execute a bond, the Magis-
trate shall make an entry on the record to that effect, and, if
such person is in custody only for the purposes of the inquiry,

shall release him, or, if such person is not in custody, shall

discharge him.
C.—Proceedings in all Cases subsequent to Order to furnish
Security.
Com- " 120. If any person in respect of whom an order requiring
’;}ﬁ",ﬁ‘;‘; o security is made under section 106 or section 118 is, at the

for which  time such order is made, sentenced to, or undergoing a sentence
security 18 . : b . . - .
required,  Of, imprisonment, the period for which such security is required
shall commence on the expiration of such sentence.
In other cases such period shall commence on the date of
such order,
Contentsof 121, The bond to be exeeuted by any such person shall bind
bond, him to keep the peace or to be of good behaviour, as the case
may be, and in the latter case the commission or attempt to
commit, or the abetment?® of, any offence punishable with
imprisonment 4, wherever it may be committed, is a breach of

the bond 5.

Power to 122. A Magistrate may refuse to accept any survety for

:f,’,ee?;es_ good behaviour offered under this chapter, on the ground that,
1 3 Cal. 384:6 Cal. 14: 4 Mad, FL. C. 2 Act IX of 187;.
Rulings, xlvii. The amount ehould * Penal Code, sec. 107.
be such as to afford the person against * Bee vol. i. of this work PP- 25, 36.
whom the order is made a fair chance * As to the procedure thereon, see
of complying with it. sec. 574 infra,
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for reasons? to be recorded by the Magistrate, such surety is
an unfit person.

128. If any person ordered to give security under section Tmprison-
106 or section 118 does not give such security on or before the ‘i?:zlltnof
date on which the period for which such security is to be given security.
commences, he shall, except in the case next hereinafter
mentioned, be committed to prison, or, if he is already in
prison, be detained in prison, until such period expires or until
within ‘such period he gives the security to the Court or
Magistrate which or who made the order requiring it, or to
the officer in charge of the jail in which the person so ordered
is detained. »

When such person has been ordered by a Magistrate to give Proceed-

. g s y ings when
security for a period exceeding one year, such Magistrate shall, tx;gbe Thid

if such person does not give such security as aforesaid, issue a bcg’m
warrant ? directing him to be detained in prison pending the Court or
orders of the Court of Session, or, if such Magistrate be a gs;rig:f
Presidency Magistrate, pending the orders of the High Court ;
and the proceedings shall be laid, as soon as conveniently may
be, before such Court.
Such Court, after examining such proceedings and requiring
any further information or evidence which it thinksineeessary,
may pass such order on the case as it thinks fit2: provided
that the period (if any) for which any person is imprisoned for
failure to give security shall not exceed three years.
Imprisonment for failure to give security for keeping the Kind of |
3 imprigon-
peace shall be simple.  ment.
Imprisonment for failure to give security for g.ood bel.lavmur
may be rigorous 4 or simple as the Court or Magistrate in each

case directs 5.

124. Whenever the District Magistrate or a Presidency Pfl,we,.k,
Magistrate is of opinion that any person imprisoned for ;‘;‘:{‘)‘:& b

! The ground of refugal must be J u‘dge, 9:;1 C(SLd 275‘.”
valid and reasopable, 22 Suth. Cr. 37. \ Pen :he' reu.ms‘ :3‘1.1 i

? Seetheforms,Sched. V. Nos.13,14- A 40 e i persous

® There is no appeal from an order detained in prison under this section
made by a Disirict Magistrate under  5e® the section substituted by Act X
this section and, on veference by the of ‘1886, .Be:‘t'asl,q’flor sec. 32 of the
Magistrate, confirmed by the Sessions Prisoners’ Act, 18571,
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prisoned  failing to give security under this chapter, whether by the

i gg;ng order of such Magistrate or that of his predecessor in office or

security. of some subordinate Magistrate, may be released’ without

i hazard to the community or to any other person, he may order
such person to be discharged 1.

Whenever the District Magistrate or a Presidency Magis-
trate is of opinion that any person imprisoned for failing to
give security under this chapter as ordered by the Court of
Session or High Court may be released without such hazard,
such Magistrate shall make an immediate report of the case
for the orders of the Court of Session or High Court?, as the
case may be, and such Court may, if it thinks fit, order such

- person to be discharged *. i

Distriec. 125, The District Magistrate® may at any time, for
Magistrate - o J Bis s et :
o sufficientt reasons to be recorded in wrting, cancel any bond

bond for  for keeping the peace executed under this chapter by order of

Eﬁzpsgfce_ any Court in his District not superior to his Court.

Discharge ~ 126. Any surety for the peaceable conduct or good

risrosiph. behayiour .of another person may at any time apply to a
Presidency Magistrate, District Magistrate, Sub-divisional
Magistrate or Magistrate of the first class to cancel any bond
executed under this chapter within the local limits of his
jurisdiction 4,

On such application being made, the Magistrate shall issue
his summons or warrant, as he thinks fit, requiring the person
for whom such surety is bound to appear or to be brought
before him. i

‘When such person appears or is brought before the Magis-
trate, such Magistrate shall cancel the bond, and shall order
such person to give, for the unexpired portion of the term of
such bond, fresh security of the same description as the original
security. Every such order shall, for the purposes of sections
121, 122, 123 and 124, be deemed to be an order made under
section 106 or section 118, as the case may be.

! See form of warrant to discharge, see. 530, cl. (f).

Sched. V. No. 113, * He cannot now exercise such
? Sec. 44 ol. (). power in the case of bonds executed
! No other Magistrate can do so, without his local limits,
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CHAPTER IX.

UNLAWFUL ASSEMBLIES.

127. Any Magistrate or officer in charge of a police-station ! ésginzga
may command any unlawful assembly 2, or any assembly of five o oom.
or more persons likely to cause a disturbance of the publie ﬁi’;‘ilsz‘:me
Peace, to disperse; and it shall thereupon be the duty of the ar police-
members of such assembly to disperse accordingly. aicon

This section applies to the police in the towns of Calcutta

and Bombay. ‘

128. If, upon being so commanded, any such assembly does Use of
not disperse, or if, without being so commanded, it conducts a‘ﬁs;‘z&l
itself in such a manner as to show a determination not to
disperse, any Magistrate or officer in charge of a police-station,
whether within or without the Presidency-towns 8 may proceed
to disperse such assembly by force, and may require the
assistance of any male person, not being an officer or soldier in
Her Majesty’s Army or a volunteer enrolled under the Indian
Volunteers Act, 1869, and acting as such, for the purpose of
dispersing such assembly, and, if necessary, arresting and
confining the persons who form part of it, in order to disperse
such assembly or that they may be punished according to law.

129. If any such assembly cannot be otherwise dispersed, Ugse of |
and if it is necessary for the public security that it should be ’f’;i::“"y
dispersed, the Magistrate of the highest rank who is present
may cause it to be dispersed by military force.

130. When a Magistrate determines to disperse any such Duty of

e ! : s officer com-
assembly by military force, he may require any commissioned manding

or non-commissioned officer in command of any soldiers in trvygz o

5 <3 =5 quirs y
Her Majesty’s Army or of any VOhl.nte(‘lb enrolled under the Magistrate
Indian Volunteers Act, 1869, to disperse such assembly by ﬁsg’;g{’y’“
military force, and to arrest and confine such persons forming

part of it as the Magistrate may direct, or as it may be

{ R ficer in charge of a police station
! or a police officer superior in rank to an office € : i
7 Bom. 42.

* e
* Penal Code, sec. 142. Sec. 4, cl, (A).
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necessary to arrest and confine in order to disperse the assembly
or to have them punished according to law. i

Every such officer shall obey such requisition in such manner
as he thinks fit; but in so doing he shall use as little force,
and ‘do as little injury to person and property, as may be
consistent with dispersing the assembly and arresting and
detaining such persons. . .

Powerof 131, When the public security is manifestly endangered by
f,‘;;’;;oned any such assembly, and when no Magistrate can be communi-
Military  cated with, any commissioned officer of Her Majesty’s Army

+ officers to A y o
disperse  may disperse such assembly by military force, and may arrest
‘assembly.  and confine any persons forming part of it, in order to disperse

such assembly or that they may be punished according to law;

but, if while he is acting under this section, it becomes

practicable for him to communicate with a Magistrate, he shall

do s0, and shall thenceforward obey the instructions of the

Magistrate as to whether he shall or shall not continue such
. action. : v

Protection ~ 132, No prosecution against any Magistrate, military
o eoution Officer, police-officer, soldi lunteer £ t purporti
prosecution Officer, police-officer, soldier or volunteer for any act purporting

gifni“iider to be'done under this chapter shall be instituted in any
this chap- Criminal Court, except with the sanction of the Governor
g General in Council ; and
() no Magistrate or police-officer acting under this chapter
in good faith !,
(¢) no officer acting under section 131 in good faith?,
(c) no person doing any act in good faith® in compliance
with a requisition under section 126 or section 130, and
(d) no inferior officer, or soldier, or volunteer, doing any act
in obedience to any order which under military law he was
bound to obey,
shall be deemed to have thereby committed an offence,

* i, e. with due care and attention, Penal Code, tec. 52, supra, vol, i. p. 103.
note 5. -

L.
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g CHAPTER X.

PUBLIC NUISANCES I,

1833. Whenever a District Magistrate, a Sub-divisional Condi-
Magistrate, or, when empowered by the Local Government in f-i‘;n::_‘“der
this behalf, a Magistrate of the first class? considers, on moval of
receiving a report or other information and on taking such ™
evidence (if any) as he thinks fit,

that any unlawful obstruction or nuisance should be removed
from any way, river or channel which is or may be lawfully
used by the publie?, or from any public place, or

that any trade or occupation, or the keeping of any goods
or merchandise, by reason of its being injurious to the health
or physical comfort* of the community, should be suppressed or
removed or prohibited, or

that the construction of any building, or the disposal of any
substance as likely to occasion conflagration or explosion,
should be prevented or stopped, or

that any building is in such a condition that it is likely to
fall and thereby cause injury to persons living or carrying on
business in the neighbourhood or passing by, and that in
consequence its removal, repair or support is necessary, or

that any tank, well or excavation adjacent to any such way
or public place should be fenced in such a manner as to prevent
danger arising to the public,—

such Magistrate may make a conditional order® requiring
the person® causing such obstruction or nuisance, or carrying on
Code and local Acts.

2 Qbstructions of private paths and

drains can only be dealt with by
civil suits, 2 Suth. Cr. 36: 5 Suth, Cr.

1 The powers given by secs. 133—
137, with regard tc The chstruction of
public ways, are not to be exercised
where there is a bond fide dispute as
to the existence of the public right.

‘Where there is such a dispute, no
order can be made under these sec-
tions until the public right has been
established by proper legal proceed-
ings, civil or criminal, 11 Cale. 8.
As to the judicial inguiry necessary
under sec. 133, see 11 Cal. 271.

* Not Presidency Magistrates, who
deal with nuigances under the Penal

¢ ag distinguished from religious or
sentimental gratification: as to this
see 3 Bom. 457.

8 See form, Sched. V. No. 16. No
unconditional order can be made un-
der this section, 9 Cal. 637,

¢ This includes & company, Penal
Code, see. I1: General ClausesAct,

gec. 2, 0l (2), Bupra, vol. i. pp. 94, 487,
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such trade or occupation, or keeping any such goods or
merchandise, or owning, possessing or controlling such building,
substance, tank, well or excavation, within a time to be fixed
in the order, j

to remove such obstruction or nuisance; or

to suppress or remove such trade or occupation ; or

to remove such goods or merchandise; or

to prevent or stop the construction of such building ; or

to remove, repair or support it ; or

to alter the disposal of such substance ; or

to fence such tank?, well or excavation, as the case may be ;
or :
to appear before himself or some other Magistrate of the
first or second class, at a time and place to be fixed by the
order, and move to have the order set aside or modified in
manner hereinafter provided 2.

No order duly made by a Magistrate under this section shall
be called in question in any Civil Court 3.

Lzplanation.—A public place’ includes also property be-

longing to the State, camping grounds, and grounds left
unoccupied for sanitary and recreative purposes.

184. The order shall, if practicable, be served on the person
against whom it is made in manner herein provided for
service of a summons.

If such order cannot be so served, it shall be notified by
proclamation, published in such manmer as the Local Govern-
ment may by rule direct*, and a copy thereof shall be stuck up
at such place or places as may be fittest for conveying the
information to such person.

185. The person against whom such order is made ghall—

() perform, within the time specified in the order, the act
directed thereby; or

(4) appear in accordance with such order, and either show
cause against, the same, or apply to the Magistrate by whom it
was made to appoint a jury to try whether the same is
reasonable and proper.

1 Ag to filling up or deepouing tanks * g Cal. 637.

which have become a public nuisance, ¢ 3 Ben. Appx, 43.
gee 1o Buth, Cr. 27, 51. *-e. g by beat of drum,

IS
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186. If such person does not perform such act or appear Conse-
and show cause or apply for the appointment of a jury a,s%;’:?:ﬁlgfg
required by section 135, he shall be liable to the penalty to do so.
prescribed in that behalf in section 188 of the Indian Penal

Code!; and the order shall be made absolute.

137. If he appears and shows cause against the order, the Procedure

5 , . ‘here I
Magistrate shall take evidence in the matter. :P;::r;:o

If the Magistrate is satisfied that the order is not reasonable 51;3‘:’6
o © 5

and proper, no further proceedings shall be taken in the case “.
If the Magistrate is not so satisfied, the order shall be made

absolute?.
188. On receiving an application under section 135 to Pl};ocedﬁm
appoint a jury, the Magistrate shall— g;;z 2

() forthwith appoint a jury * consisting of an uneven number jury-
- of persons not less than five, of whom the foreman and one,
half of the remaining members shall be nominated by such
Magistrate®, and the other members by the applicant ;
~ (6) summon such foreman and members to attend at such
place and time as the Magistrate thinks fit; and
(¢) fix a time within which they are to return their
verdict ®,

1389. If the jury or a majority of the jurors” find that the Procedure
order of the Magisttate is reasonable and proper as originally’ Eﬁ‘(‘{‘:@l&‘;fy
made, or subject to a modification which the Magistrate gistrate's
accepts, the Magistrate shall make the order absolute, subject ‘r’zg:;f:b{f
to such modification (if any).

In other cases, no further proceedings shall be taken.

140. When an order has been made absolute under section Procedire
136, section 137 or section 139, the Magistrate shall give onorder

; ® being made
notice of the same to the person against whom the order was absolute.

1 But see sec. 195, cl. (3) infra, and section 141, If one of the jurors de-

sec. 487 infra.
2 and the High Court does not inter-
fere as a Court of revision, 8 Cal, 883.
% provided he has taken evidence
a8 a basis for the order, 11 Bom. 375.
t SBee form of order comstituting
the jury, Sehed. V. No. 117.
% in the exercise of a sound discre-
tion, 21 Suth. Cr. 43.

s This time may be extended under

clines to act, the Magistrate should
appoint another jury and commence
inquiry afresh, 11 Cal. 84. And when

o minority of the jurors do not act

the Magistrate cannot proceed upon a
report gubmitted by the majority.
But he may then act under sec. 141 ;
13 Cal. 275-

1 after due deliberation: amongst
themselves, 13 Cal. 275,
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made, and shall further require him to perform the act directed.
by the order within a time to be fixed in the notice, and inform
him that, in case of disobedience, he will be liable to the
penalty provided by section 188 of the Indian Penal Code.
Clonse- If such act is not performed within the time fixed, the
e 3’::5;8 Magistrate may cause it to be performed, and may recover the
dience to  costs of performing it, either by the sale of any buildings,
order. s -
~ goods or other property removed by his order, or by the distress
and sale of any other moveable property of such person within
or without the local limits of such Magistrate’s jurisdiction.
If such other property is without such limits, the order shall
authorise its attachment and sale when endorsed by the
Magistrate within the local limits of whose jurisdiction the
property to be attached is found.

No suit shall lie in respect of anything done in good faith!
under this section.

Procedure 147, If the applicant by neglect or otherwise prevents the

on failure 5 : v . :

to appoint appointment of the jury, or if from any cause the jury

‘J)‘I’g e appointed do not return their verdict within the time fixed or

return ver- Within such*further time as the Magistrate may in his discre-

dign tion allow, the Magistrate may pass such order? as he thinks
fit, and such order shall be executed in the manner provided by
section 140.

Injonction 142, If a Magistrate making an order under section 133

ﬂfgil:;,g considers that immediate measures should be taken to prevent
imminent danger or injury of a serious kind to the publie, he
may, whether a jury is to be, or has been, appointed or not,
issue such an injunction® to the person against whom the order
was made as is required to obviate or prevent such danger or
injury.

Jn default of such person forthwith obeying such injunction,
the Magistrate may himself use, or cause to be used, such
means as he thinks fit to obviate such danger or to prevent
such injury. \

No suit shall lie in respect of anything done in good faith'
by a Magistrate under this section.

1 Bee Penal Code, c. 522. A suit see 1 Ben.S. N.xvij,
would probably lieagainst a party who, * For the form, seg Sched. V. No. 18.

actuated by malicious motives, insti- # For the form, ge¢ Sehed. V. No.
tutes proceedings under this chapter; 19



CHAPTER XI. TEMPORARY ORDERS. IV

) g

143. A District Magistrate or Sub-divisional Magistrate, Power to
or any other Magistrate empowered by the Local Government g’;ﬁm‘: iy
or the District Magistrate in this behalf, may order! any contimfl-
person not to repeat or continue a public nuisance, as defined Suprio

! public nui-
m the Indian Penal Code? or any special or local law. Asuce.

CHAPTER XI.

TEMPORARY ORDERS IN URGENT CASES OF NUISANCE.

144, In cases where, in the opinion of a District Magis- Power to
trat?, a Sub-divisional Magistrate or of any other Magistrate fgg’lé’gi
specially empowered by the Local Government or the District once in ur-
Magistrate to act under this section, immediate prevention Eﬂt’u‘i’fe&
or speedy remedy is desirable, ance.

such Magistrate may, by a written order?® stating the
material facts of the case and served in manner provided by
section 134, direct any person to abstain from a certain act® or
to take certain order® with certain property in his possession, or
under his management, if such Magistrate considers that such
direction is likely to prevent, or tends to prevent, obstruction,
annoyance or injury, or risk of obstruction, annoyance or
injury, to any persons lawfully employed, or danger to human
life, health or safety®, or a riot or an affray.

An order under this section may, in cases of emergency or
in cases where the circumstances do not admit of the serving
in due time of a notice upon the person against whom the
order is directed, be passed ez parte.

See form, Sched. V. No. 20.
Sec. 268.

See the form, Sched. V. No. 21,
I Ben. Ap: Cr. 20.

e. g. interfering with a temple and |
its property, 3 Mad. 354. As to cases

to the custody of a sum of money
even though there is a dispute con-
cerning it which may lead to a breach
of the peace, 12 Suth. Cr. 38 ; and see
23 Suth. Cr. 57, a8 to collecting mar-
ket-dues.

o s o W =

in which the public peace is likely to
be disturbed by religious processions
through public streets, see 2 Mad. 140:
6 Mad. 203.

® This does not include an irrevo-
cable action, such as cutting down
trees, 13 Suth. Cr. 72.

7 The heading of the chapter tengs
to show that this is only inumoveable
property. The Magistrate cannot
make an order under gee. 144 relating

& The High Courf of Bombay held
that, under the corresponding section
(25) of the Code in force in 1869, a

Magistrate might order the hereditary

priests of a public temple much re-
sorted to by pilgrims to heighten and
widen its door, 50 88 to improve the
ventilation and to prevent the dangers
arising from over-crowding, 6 Bom,
H. 0,, Cr. O 36.
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An order under this section may be directed to a particular
individual, or to the public generally when frequentmg or:
visiting a particular place. ¢

Any Magistrate may rescind or alter any order made under
this section by himself! or any Magistrate subordinate to him
or by his predecessor in office.

No order under this section shall remain in force for more
than two months from the making thereof?; unless, in cases of
danger to human life, health or safety, or a likelihood of a riot
or an affray, the Local Government, by notification in the
official Gazette, otherwise directs.

CHAPTER XII.

DISPUTES AS TO IMMOVEABLE PROPERTY.

145, Whenever a District Magistrate, Sub-divisional
Magistrate or Magistrate of the first class is satisfied from
a police report or other information that a dispute? likely* to
eause a breach of the peace® exists concerning any tangible
immoveable” property®, or the boundaries thereof, within the
local limits of his jurisdietion, he shall make an order in
writing, stating the grounds of his being so satisfied?, and
requiring the parties concerned in such dispute to attend his
Court, in person or by pleader, within a time to be fixed by
such Magistrate, and to put in written statements of their
respective claims as respects the fact of actual possessmn8 of
the subject of dispute.

1 13 Suth. Cr. 72, col. 1.

? To obtain a perpetual injunction
recourse must be had to the Civil
Courts.

% There must be a substantial dis-
pute (not 8 mere dizcugsion or verbal
altercation, 5 Cal. 197) between
perties who have each some semblance
of right or supposed right, 6 C'al. 841
(on gec. 530 of the Code of 1872),

* Mere probability is not enough,
7 Cal, 385,

5 There must be a reasonable ap-
prehension that a disturbance of the
peace is likely to occur rendering it
necedsary that the Magistrate should

take immediate steps to prevent it
(7 Cale. 385), and he must be satis-
fied that the suggestion of this appre-
hension is not merely colourable, made
to induce him to deal with matters
properly cognisable by the civil
courts, 10 Cal. 78.

¢ The Calcutta High Court has held
that a dispute as to the right to
collect rent from ryots is guch a dis-
pute, 11 Cal. 413, but not one relating
to a right to fish in a jalkar, 12 Cal.
539: 13Cal. 179. The former ruling
seems eIrToneous.

7 13 Cal. 175.

8 i, e, the possession, however oh-

L
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The Magistrate shall then, without reference to the merits Inquiry as
of the claims of any of such parties to a right to possess the ' Do
subject of dispute, peruse the statements so put in, hear the

parties, receive the evidence! produced by them respectively,
consider the effect of such evidence, take such further evidence’

(if any) as he thinks necessary, and, if possible, decide whether

any and which of the parties is then? in such possession of the

said subject.

If the Magistrate decides that one of the parties is then in Party in
such possession of the said subject, he shall issue an order® P*7E%0H
declaring such party to be entitled to retain possession thereof POE:;i’slsiOn
until evicted therefrom in due course of law, and forbidding ‘g]:lly o
all disturbance of such possession until such eviction*. evicted.

Nothing in this section shall preclude any party so required
to attend from showing that no such dispute as aforesaid exists
or has existed ; and in such case the Magistrate shall cancel

his said order, and all further proceedings thereon shall be
stayed?.

146. If the Magistrate decides that none of the parties is Power to
then in such possession, or is unable to satisfy himself as to ;‘;“:if} 3‘:;3_ 3
which of them is then in such possession, of the subject of pute.
dispute, he may attach it® until a competent Civil Court has
determined the rights of the parties thereto, or the person

entitled to possession thereof.

147. Whenever any such Magistrate is satisfied as aforesaid Dispﬁtes

that a dispute likely to cause a breach of the peace” exists zz‘:z:;’;’:g

concerning the right to do or prevent the doing of anything in ete.

tained, of the party in possession at
the time of the inguiry, 12 Cal. 521.
The ‘possession” under the Code of
1872 did not include occupancy by &
trespasser, 6 Mad. H. C. Rulings, xiii
(on e, 22 of old Code). As to posses-
sion, see vol. i. of this work, p. 56.

! on oath or affirmation, 7 Ben. 323.
The Magistrate may summon wit-
nesges in cases under this section, sec.
540 infra,

? 11 Cal. 373, As to questions of
title, 14 Cal. 169.

* See form, Sched. V. No, 22. -

VOL, 1I, ‘

¢+ Where the property is mot cul-
tivated in consequence of the order,

_and the plaintiff sued for damages for

loss caused by the non-cultivation, see
6 Mad. 426.

5 Proceedings under this section
ghould, on all points of procedure, be
regarded as summons-cases, 11 Cal.
762, As to the costs, see infra, sec.
148, par. 3

¢ See the form of the warrant of
attachment, Sched, V. No. 23.

7 5 Cal. 194. 4
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or upon any tangible immoveable property situate within the
local limits of his jurisdiction, he may inquire into the matter ;
and may, if it appears ‘to him that such right exists, make an
order! permitting such thing to be done, or directing that such
thing shall not be done, as the case may be, until the person
objecting to such thing being done or claiming that such
thing may be done, obtains the decision of .a competent Civil
Court adjudging him to be entitled to prevent the doing of, or
to do, such thing, as the case may be?.

Provided that no order shall be passed under this section
permitting the doing of anything where the right to do such
thing is exercisable at all times-of the year, unless such right
has been exercised within three months next before the insti-
tution of the inquiry ; or, where the right is exercisable only
at particular seasons, unless the right has been exercised during

_ the season next before such institution.

148. Whenever a local inquiry is necessary for the purposes
of this chapter, any District Magistrate or Sub-divisional
Magistrate may depute any Magistrate subordinate to him to
make the inquiry, and may furnish him with such written
instructions consistent with the law for the time being in force
as may seem necessary for his guidance, and may declare by
whom the whole or any part of the necessary expenses of the
inquiry shall be paid.

The report of the person so deputed may be read as evidence
n the case, ]

Order as to  When any costs have been incurred by any party to a pro-

costs,

ceeding under this chapter for witnesses’ or pleaders’ fees, or
both, the Magistrate passing a decision under section 145,
section 146 or section 147 may direct by whom such costs
shall be paid, whether by such party or by any other party to
the proceeding, and whether in whole or in part or proportion.
All costs so directed to be paid may be recovered as if they
were fines.

1 Hee form, Sched, V. No. 24. right to prevent another from exer-

2 That the magistrate cannot make ciging ordinary proprietary rights over

a purely declaratory order under this his ewn lszi, I¥ (‘:.4-1. 52. As to the
section, see 5 Cal. 194. The burden lawful use of a public way, 7 Mad. 51.

of proof lies on the party alleging &

L
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2

CHAPTER XIIL.

PREVENTIVE ACTION OF THE I;OLICE.

149. Every police-officer may interpose for the purpose of Police to
preventing, and shall to the best of his ability prevent, the BETeR)
commission of any cognisable offence. ‘ offences.

150. Every police-officer receiving information of a design Informa-
to commit any cognisable offence! shall communicate such :;;11 :gde-
information to the police-officer to whom he is subordinate, commit
and to any other officer whose duty it is to prevent or take ;‘E,ffe;f’

cognisance of the commission of any such offence.

151. A police-officer knowing of a design to commit any cog- Arest to
-nisable offence’ may arrest, without orders from a Magistrate Lsbiors
and without a warrant, the person so designing, if it appears fences.

to such officer that the commission of the offence cannot be :
otherwise prevented 2,

152. A police-officer may of his own authority 'interpose Prevention
to prevent any injury attempted to be committed in his view x ;’g{:{,{,
to any public property, moveable or immoveable, or the re- property.
moval or injury of any public land-mark, or buoy or other

mark used for navigdtion. i y

153. Any officer in charge of a police-station ® may, with- Tnspection
out a warrant, enter any place within the limits of such station ;flmgg_“
for the purpose of inspecting or searching for any weights or sures.
measures, or instruments for-weighing, used or kept therein,
whenever he has reason to believe that there are in such place
any weights, measures or instruments for weighing which are
false. ik

If he finds in such place ‘any ‘weights, measures or
instruments for weighing which are false, he may se.ize the
same, and shall forthwith give information o.f‘ such seizure to
a Magistrate having jurisdiction *.

! i. e. any offence for which he may police in Caleutta or Bombay : see for

Ae i b5 as to weights and mea-
arrest without warrant, * their powers 48 g
. o 7 of
2 As to reporting such arrests, see  suredin Qdcuttn, Ben, Aet 1V :yt 18!%6,
8ec, 62, supra. gec. 50 : in Bombay, Bom, Adt TV of
® Sec. 4, cl. (g), supra. ' 1882.

* This section does not apply to the
I2
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PART .

INFORMATION TO THE POLICE AND THEIR POWERS
TO INVESTIGATE.

CHAPTER XIV.

154. Every information relating to the commission of a
cognisable offence’, if given orally to an officer in charge of a
police-station?, shall be reduced to writing by him or under his
direction, and be read over to the informant; and every such
information, whether given in writing or reduced to writing
as aforesaid, shall be signed ® by the person giving it, and the
substance thereof shall be entered in a book to be kept by
such officer in such form as the Local Government may

" prescribe in this behalf.

Informa-
tion in
non-cog-
nisable
cased.

Investiga-
tion into
non-cog-
nisable
cases.

- Investiga-
tion into
cognisable

cases.,

155. When information is given to an officer in charge of
a police-station 2 of the commission within the limits of such
station of a non-cognisable offence’, he shall enter in a book to
be kept as aforesaid the substance of such information and refer
the informant to the Magistrate.

No police-officer shall investigate a non-cognisable casel
without the order of a Magistrate of the first or second class
having power to try such case or commit the same for trial, or
of a Presidency Magistrate.

Any police-officer receiving such order may exercise the same
powers* in respect of the investigation (except the power to
arrest without warrant) as an officer in charge of a police-
station 2 may exercise in a cognisable case®,

158. Any officer in charge of a police-station? may, with-
out the order of a Magistrate, investigate any cognisable case®

which a Court having jurisdiction over the local area within
! See sec. 4, cl. (¢), supra. unable to write,
2 Bec. 4, cl. (o), “ See sec. 156,
¥ This would no doubt include ¢ Le. a casein which a police-officer

‘marked’ in the cage of a person &Y arrest without warrant.

L,
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he limits of such station would have power to inquire into or
try under the provisions of Chapter XV relating to the place
of inquiry or trial.

No proceeding of a police-officer in any such case shall at
any stage be called in question on the ground that the case
was one which such officer was not empoweled under this
section to investigate.

157. If, from information received or otherwise, an officer Procedure
n charge of a police-station has reason to suspect the com- T €%
mission of an offence which he is empowered under section 156 fence sus-
to investigate, he shall forthwith send a report of the same peret
to a Magistrate empowered to take.cognisance of such offence
upon a police report!, and shall proceed in person, or shall
depute one of his subordinate officers to proceed, to the spot
- to investigate the facts and circumstances of the case, and to

take such measures as may be necessary for the discovery and
arrest of the offender: = . |

Provided as follows :—

(@) when any information as to the commission of any such Where
offence is glven agamst any person by name and the case is iﬁfé:h 14
not of a serious nature, the officer in charge of a police-station dispensed
need not proceed in person or depute a subordinate ofﬁcer to it
make an investigation on the spot :

(%) if it appear to the officer in charge of a policestation Where,_

3 Ing on an in P°h°°“
that there is no sufficient ground for enteri g vestiga- L

tion, he shall not investigate the case. -~ - charge sees
In each of the cases mentioned in clauses (z) and (2), the ’c'l‘;:,:‘m‘

officer in charge of the police-station shall state: in his daid ;gfg:;(;l i;or
report his reasons for not fully complying with “the r(,qture- Han

ments of the first’ paragmph of this gection. :

158. Every report sent to a Magistrate under section 157 Reportﬂ
shall, if the Local Government so directs, be submitted through lmie; :7&‘
such superior. officer of police’ as the Tioeal (]ovemment by h°‘;"t:(‘l‘.b

- general or special order, appomts in that behalf. T3

Suah' & .superior. officer may give such instructions .to the

officer in charge of the police-station as he thinks fit, and shall, '

after recording such instructions on such, report, tnnsnut the
same vm’r}routwlelay to the Magistrate. 3

) U See sec. 191, infra,

5
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159. Such Magistrate, on receiving such report, may, if
he thinks fit, at once proceed, or depute any Magistrate subor-
dinate to him to proceed, to hold an investigation® or preliminary
inquiry into, or otherwise to dispose of, the case in manner

provided in this Code.

160. Any police-officer making an investigation under this
power to  chapter may, by order in writing, require the attendance before
himself of any person ? being within the limits of his own or
any adjoining station who, from the information given or
otherwise, appears to be acquainted with the circumstances of
the case; and such person shall attend as so requireds.

161. Any police-officer making an investigation under this
chapter may examine orally any person supposed to be ac-
quainted with the facts and circumstances of the case, and
may reduce into writing any statement made by the person so

examined.

. Such person shall be bound to answer truly* all questions

relating to such case put to him by such officer, other than
" questions the answers to which would have a tendency to
expose him to a eriminal charge or to a penalty or forfeiture °,

182. No statement, other than a dying declaration ¢, made
by any person to a police-officer in the course of an investi-
gation under this chapter shall, if reduced to writing, be

signed by the person making it, or shall” be used as evidence

againgt the accused.

Nothing in this section shall be deemed to affect the pro-
visions of section, 27 of the Indian Evidence Act, 1872.

163. No police-officer or person in authority shall offer or
make, or cause to be offered or made, any such inducement;,

I Sec. 4, cl. ().

* other than the accused, who may
be arrested at any time, if necessary,
without a warrant. The intention of
the section is only to provide am eagy
means of obtaining evidence, 7 Mad.
275.
¢ And if he disobeys he is punish-
able under the Penal Code, sec. 174.

* See 7 Oal. 121, Ifhe knowingly
answers faleely he is punighable under
the Penal Code, see, 193. See 8 Bom.

216: 10 Cal. 405.

5 A witness, therefore, who makes
a false statement to a police-officer in
reply to a question which he ig bound
to amswer i guilty of intentionally

~giving false evidence (Penal Code, sec.

193): the law on this subject laid
down by the High Coyyt (7 Cal. 127)
was intentionally altered by the le-
gislature, 10 Cal, 400,

5 8 0al; 211,

T Act X of 1886, sec. 6,

1B
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wreat or promise as is mentioned in the Indian Evidence Act,
‘1872, section 24 1. !

But no police-officer or other person shall prevent, by any
caution or otherwise, any person from making in the course of
any investigation under this chapter any statement which he
may be disposed to malke of his own free will 2.

164. Any Magistrate not being a police-officer * may record Powe&- to
any statement or confession made to him* in the course of an f:;::ments
investigation under this chapter, or at any time afterwards ?:s‘:lggg
before the commencement of the inquiry or trial.

Such statements shall be recorded ##n such of the manners
hereinafter prescribed for recording evidence as is in his opinion
best fitted for the circumstances of the case®. Such confessions
shall be recorded ® and signed” in the manner provided in section
364, and shall then be forwarded to the Magistrate by whom
the case is to be inquired into or tried.

No Magistrate shall record any such confession unless, upon
questioning ® the person making it, he has reason to believe
that it was made voluntarily ; and when he records any con-
fession he shall make a memorandum at the foot of such
record to the following effect :—

T believe that this confession was voluntarily made. Tt was
taken in my presence and hearing, and was read over to the
person making it and admitted by him to be correct, and it con-
tains a full and true account of the statement made by him °.

¢ (Signed) A. B.,
¢ Magistrate 0.’

165. Whenever an officer in charge of a police-station, or Search by

a police-officer making an investigation, considers that the Polics-

officer.
1 10 Cal. 776, when the Magistrate  conyeys it to the Court, 5 Cal. 826,

had said to the prisoner that he had
better tell the truth. See infra.

? As to confessions to police-officers
gee the Evidence Act, infra, secs.
26-28.

¥ 1 Cal. 207 : 4 Mad. H. C. Ruling®
fii: 7 Mad. 287.

¢ whether by the accused or by &
witness, 2 Bom. 643.

5 Where the statement orconfession
is made in a language other than ﬂ}e
language of the Court, it is recorded i
the language in which the interpreter

o 2 All 338.

7 Rut refusal to sign {8 not punish-
able under the Penal Code, sec. 1803
4 Bom. 15.

8 ag to whether or mot the con-

fossion was made voluntarily : see 1o,

Bom. H. C. 175."

9 1 Bom. 2I9.

W Ag to confessiong in India and
the circumstances under which they
are made and retracied, see 6 All,
550, per Duthoit J. )



‘When
officer

in charge
of police-
station

may re-
quire an-
other to
issue
search-
warrant.

Procedure
when in-
vestigation
eannot be
completed
in twenty-
four hours.

v

1200 THE CODE OF CRIMINAL PROCEDURE,

\

production of any document or other thing is necessary to the
conduct of an investigation into any offence which he is
authorised to investigate, and there is reason to believe that a
person to whom a summons or order under séction 94 has been
or might be issued will not or would not produce such
document or other thing as directed in the summons or order,
or when such document or other thing is not known to be in
the possession of any person, such officer may search, or cause
search to be made, for the same, in any place within the limits
of the station of which he is in charge, or to which he is
attached.

Such officer shall, if practlcable, conduct the search in
person.

If he is unable to conduct the search in person, and there is
no other person competent to make the search present at the
time, he may require any officer subordinate to him to make
the search, and he shall ‘deliver to such subordinate officer an
order in writing, specifying the document or other thing for
which search is to be made, and the place to be searched ; and
such subordinate officer may thereupon search for such thing
in such place,

The provisions of this Code as to search-warrants shall, so
far as may be, apply to a search made under this section?,

166. An officer in charge of a police-station may require
an officer in charge of another police-station, whether in the
same or a different District, to cause a search to be made in
any place, in any case in which’ the former officer might cause
such search to be made within the limits of his own station.

Such officer, on being so required, shall proceed acedlding
to the provisions of section 165, and shall forward the thing
found, if any, to the officer at whose request the search was
made.

167. Whenever'it appears that any investigation under this
chapter cannot be completed within the period of twenty-four
hours fixed by section 61, and there are grounds for believing

that the accusation is well founded, the oﬁice}' in charge of:

! As to searches for contraband  Bom. Act YH of 1873, sec. 8, and the
salt, see Ben. Aot VII of 1864, see. Salt Act, XTI of 1882, sece, 13, 18,
28: Mad. ActT of 1882, secs. 21, 23 :

L
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e police-station shall forthwith transmit to the nearest
Magistrate a copy of the entries-in the diary hereinafter pre-
scribed relating to the case, and shall at the same time forward
the accused to such Magistrate.

The Magistrate to whom an accused person is forwarded
under this section may, whether he has or has not jurisdiction
to try the case, from time to time, authorise the detention of
the accused in such custody as such Magistrate thinks fit, for
a term not exceeding fifteen days. If he has not jurisdiction
to try the case or commit it for trial, and considers further
detention unnecessary, he may order the accused to be
forwarded to a Magistrate having such jurisdiction:

A Magistrate authorising under this section detention in
the custody of the police shall record his reasons for so
_ doing. .

If such order be given by a Magistrate other than the
District Magistrate or Sub-divisional Magistrate, he shall
forward a copy of his order, with his reasons for making it, to
the Magistrate to whom he is immediately subordinate.

188. When any subordinate police-officer has made any Report by
investigation under this chapter, he shall report the result of ;‘;i’grdl'

such investigation to the officer in charge of the police-station, police-
W i . n _ officer.
169. If, upon an investigation under this chapter, it Release of

appears to the officer in charge of the police-station that there ?v"l‘:g;“'gvi_
is not sufficient evidence or reasonable ground of suspicion to dence de-
justify the forwarding of the accused to a Magistrate, such fie™t:
officer shall, if such person is in custody, release him on his
executing a bond?, with or without sureties, as such oﬁicgr may

direct, to appear, if and when so required, before a Mag'lstrate
empowered to take cognisance of the oﬂ"ence‘on a police report 2

and to try the accused or commit him for trial.

170. If, upon an investigation under this chapter, it Cus:tto be
s 1 R . gent to
appears to the officer in charge of the POhflb statlfon thf‘;c the"}‘i M:.gim“e
; ! y g s aforesai R
is sufficient evidence or reasonable ground a S8.5%0 geue; ?:

officer shall forward the accused under custody to a Mﬂ-g‘lsmfte sufficient,
empowered to take cognisance of the offence upon a police

' For the form of the hond, 5ee Sched. V. No. 25; a8 t: :::lnln;r‘ aiigf:m
in lieu of executing this hond, see infra, gec. 513- 90, '
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report and to try the accused or commit him for trial*; or, if
the offence is bailable and the accused is able to give security;
shall take security from him for his appearance before such
Magistrate on a day fixed and for his attendance from day to
day before such Magistrate until otherwise directed.

When the officer in charge of a police-station forwards an
accused person to a Magistrate or takes security for his
< appearance before such Magistrate under this section, he shall
send to such Magistrate any weapon or other article which it

complainant, if any, and so many of the persons who appear
to such officer to be acquainted with the circumstances of the
case as he may think necessary, to execute a bond ? to appear
before the Magistrate and prosecute or give evidence (as the
case may be) in the matter of the charge against the accused.

If the Court of the District Magistrate or Sub-divisional

Magistrate be mentioned in the bond, such Court shall be

. held to include any Court to which such Magistrate may refer
the case for inquiry or trial, provided reasonable notice of such
reference be given to such complainant or persons.

The day fixed under this section shall be the day whereon
the accused person is to appear, if security for his appearance
has been taken, or the day on which he may be expected to
arrive at the Court of the Magistrate, if he is to be forwarded
i custody.

The officer in whose presence the hond is executed shall
deliver a copy thereof to one of the persons who executed
it, and shall then send to the Magistrate the original with
his report.

Complain- 171, No complainant or witness on his way to the Court of
ey the M agistrate shall be required to accompany a police-officer,

| not to be

required o op ghall be subjected to unnecessary restraint or incon-
accompany 3 ; p v . ;
police,  venience, or required to give any security for his appearance

;irt:;bt; other than his own bond 2 :

restraint, Provided that, if any complainant or witness refuses to
ﬁﬁ‘l’iﬂ_ attend or to execute a bond as direc.ted in section 170, the
ant or wit- officer in charge of the police-station may forward him

! 8eo. 191, infra. 2 See the form, Sched. V. No. 26,
s See Penal Code; sec. 166,

may be necessary to produce before him, and shall require the °

L
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under custody to the Magistrate, who may detain him in ness may

‘ ! ! for
custody until he executes such bond, or until the hearing of :’:argl;d o
the case is completed. custody.

172. Every police-officer making an investigation under Diary gf
this chapter shall day by day enter his proceedings in the gfg:ﬁ el
investigation in a diary, setting forth the time at which the V;:)S:iga-

information reached him, the time at which he began and =

closed his investigation, the place or places visited by him, and

a statement of the circumstances ascertained through his

investigation.

Any Criminal Court may send for the police-diaries of a
case under inquiry or trial in such Court, and may use such
diaries, not as evidence in the case but to aid it in such inquiry
or trial. Neither the accused nor his agents shall be entitled

- to call for such diaries, nor shall he or they be entitled to see
them merely because they are referred to by the Court; but
if they are used by the police-officer who made them to refresh
his memory?!, or if the Court uses them for the purpose of
contradicting such police-officer, the provisions of the Indian

Evidence Act, 1872, section 161 or section 145, as the case

may be, shall apply.

178. Every investigation under this chapter shall be com- Report of
pleted without unnetessary delay, and, as soon as it is com- ggic;
pleted, the officer in charge of the police-station shall forward
to a Magistrate empowered to take cognisance of the offence
on a police report a report in the form preseribed by the Local
Government, setting forth the names of the parties, the nature
of the information and the names of the persons who appear to
be acquainted with the circumstances of the case, :_md stating
whether the accused person has been forwarded in custody,
or has been released on his bond, and, if so, whether with or
without sureties. .

Where a superior officer of police has b?en ap.pomted under
section 158, the report shall, in any case 1m Wh;mh the Liocal
Government by general or special order So.dn‘ects , be subm‘xttt.d
through that officer, and he may, pending fiigkisminl 2p

1 morandum made by him, 8 Cal, 154.

9 Cal. 455. But the prisaner 2 Bk 3086, K B,

cannot require that the police-officer
shall for this purpose refer to a me-
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Magistrate, direct the officer in charge of the police-station
to make further investigation'. '

Whenever it appears from a report forwarded under this
section that the accused has been released on his bond, the
Magistrate shall make such order for the discharge of such
bond or otherwise as he thinks fit.

174. Every officer in charge of a police-station, on receiving

" information? that a person—

(a) has committed suicide, or

(¢) has been killed by another, or by an animal, or by
machinery, or by an accident, or .

(¢) has died under circumstances raising a reasonable sus-

picion that some other person has committed an offence,

chall immediately give intimation thereof to the nearest
Magistrate empowered to hold inquests, and, unless otherwise
directed by any rule prescribed by the Local Government,
or by any general or ‘special order of the District or Sub-

-divisional Magistrate, shall proceed to the place where the body

of-such deceased person is, and there, in the presence of two
or more respectable inhabitants of the neighbourhood, shall
make an investigation, and draw up a report of the apparent
cause of death, describing such wounds, fractures, bruises and
other marks of injury as may be found on the body, and
stating in what manner, or by what weapon or instrument
(if any), such marks appear to have been mflicted.

The report shall be signed by such police-officer and other
persons, or by so many of them as concur therein, and shall
be forthwith forwarded to the District Magistrate or the Sub-
divisional Magistrate.

‘When there is any doubt regarding the cause of death, or
when for any other reason the police-officer considers it ex-
pedient so to do, he shall, subject to such rules as the Local
Government may preseribe in this behalf, forward the body,
with a view to its being examined, to the nearest Civil Surgeon,
of other medical officer appointed in this behalf by the Liocal
Government, if the state of the weather and the distance admit,
of its being so forwarded without risk of such putrefaction on
the road as would render such examination useless,

! Act X of 1886, sec. 6. * See. 45, supra, p. 77.

L
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In the Presidencies of Fort St. George and Bombay, inves-
tigations under this section may be made by the head of the
village, who shall then report the result to the nearest Magis-
trate authorised to hold inquests.

The following Magistrates are empowered to hold inquests ;
namely, any District Magistrate or Sub-divisional Magistrate,
and any Magistrate specially empowered in this behalf by the
Local Government or the District Magistrate®,

G,

175. An officer in charge of a police-station may, by order Power to

In writing, summon two or more persons as aforesaid for the
purpose of the said investigation, and any other person who
appears to be acquainted with the facts of the case. Every
person so summoned shall be bound to attend? and to answer
truly® all questions other than questions the answers to which
- would have a tendency to expose him to a criminal charge, or
to a penalty or forfeiture.

If the facts do not disclose a cognisable offence to which

section 170 applies, such persons shall not be required by the
police-officer to attend a Magistrate’s Court!,

sumimon
persons.

176. When any person dies while in the custody of the Inquiry by

police, the nearest Magistrate empowered to hold inquests

Magistrate
into cause

shall, and, in any other case mentioned in section 174, clauses of death,

(a), (2) and (¢), any Magistrate so empowered may, hold an
inquiry into the cause of death, either instead of, or in addition
to, the investigation held by the police-officer; and, if he does
50, he shall have all the powers in conducting it which he
would have in holding an inquiry into an offence. The Ma-
gistrate holding such an inquiry shall record the evidence taken
by him in connection therewith in any of the manners herein-
after prescribed according to the circumstances of the case 4,

Whenever such Magistrate considers it expedient to make Power to

an examination of the dead body of any person who 'ha,s been
already interred, in order to discover the cause of his death,
the Magistrate may cause the body to be disinterred and ex-
amined !,
! This section does not apply to the * But he n.eed Tt drn.‘w e s
Polics in Madras, sec. 1, cl. (¢), supra,  and snbnlut it to the Distriet Mngm.
* See Penal Code, sec. 174 trate, 3 Cal. 742 and such a report,
% Hee Penal (‘od’e se;cs/ 1.‘"9 103 if made, i8 not part of a judicial
- £ . 4 ] S ' .
and 8 Bom. 216, 10 Cal. 405 proceeding

disinter
corpse,
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TR IRGIE AL,

PROCEEDINGS IN PROSECUTIONS.

—_—

CHAPTER XV.

OF THE JURISDICTION OF THE CRIMINAL COURTS IN INQUIRIES
AND TRIALS.

j i A.—Place of Inquiry or Trial.

© Ordinary 177. Every offence shall ordinarily be inquired into and
place of in- trieq |y a Court within the local limits of whose jurisdiction
quiry and :

trial, 1t was committed.

Powerto 178, Notwithstanding anything contained in section 147,

g‘f‘: ,fr?gzé the Local Government may direct that any cases or class of

;;3 different cases committed for trial in any district may be tried in any
88100y . 000 | ‘o
Divisions, Sessions Division :

Provided that such direction be not repugnant to any direc-
tion previously issued under the twenty-fourth and twenty-
fifth of Victoria, chapter 104, section 15, or under this Code,
section 526.

Accused 179. When a person is accused of the commission of any
Soe™ offence by reason of anything which has been donel, and of
_leiere act any consequence which has ensued, such offence may be in-
:h:;fcz;_ quired into or tried by a Court within the local limits of whose
eniien ¢ jurisdiction any such thing has been done, or any such con-
* sequence has ensued.
Tllustrations.

{a) 4 is wounded within the local limits of the jurisdiction of
Court X, and dies within the local limits of _the Jjurigdiction of
Court Z. The offence of the culpable homicide® of 4 may be
inquired into or tried either by X or Z.

(b) 4 is wounded within the local limits of the jurisdiction of
Court X, and is during ten days Wlthm the local limits of
the jurisdiction of Court ¥, and during ten days more within

! or omitted, see gec. 4, cl, (w), supra, p. 64 * Penal Code, sec, 299.

L.
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1e local limits of the jurisdiction of Court Z, unable in the local
limits of the Jjurisdiction of either Court ¥ or Court Z to follow
his ordinary pursuits. The offence of causing grievous hurt® to
4 may be inquired into or tried by X, ¥ or Z. i

¢) 4 is put in fear of injury within the local limits of the
Jurisdiction of Court X, and is thereby induced, within the local
Limits of the jurisdiction of Court Y, , to deliver property to the
person who put him in fear. The offence of extortion ? committed
on 4 may be inquired into or tried either by X or Y.

180. When an act? is an offence by reason of its relation to Place of

e . trial where
any other act? which is also an offence, or which would be an el

offence if the doer were capable of committing an offence, a fence by

; L 5 : reason of
charge of the first-mentioned offence may be inquired into Or ;glation to

tried by a Court within the local limits of whose jurisdiction 'f’:‘;g; ey
either act was done.
Lllustrations.

(@) A charge of abetment * may be inquired into or tried
either by the Court within the local limits of whose jurisdiction
the abetment was ‘committed, or by the Court within the local
limits of whose jurisdiction the offence abetted was committed®.

(6) A charge of receiving or retaining stolen goods® may be
inquired into or tried either by the Court within the local limits
of whose jurisdiction the goods were stolen, or by any Court within
the local limits of whose jurisdiction any of them were at any time
dishonestly received or retained.

(¢) A charge of wrongfully concealing a person known to have
been kidnapped ” may he inquired into or tried by the Court within
the local limits of whose jurisdiction the wrongful concealing, or by
the Court within the local limits of whose jurisdiction the kidnap-
ping, took place.

181. The offence of being a thug®, of being a thug and Beinga

T . il 10 thug or be-
committing murder, of dacoity®, of dacoity with murder 10, longing >

{ it 11 1
of having belonged to a gang of dacoits!?, or of having gagc“nﬁoit;,"f

! Penal Code, sec. 320,

* Ibid., sec, 383.

8
p. 64.

* Penal Code, secs, 10%, 108,

® But where s foreign subject re-
sident in foreign territory instigated
in that territory the commission of an
offence, which was in congequence
committed in British India, it washeld
that he was not amenable to the juris-
diction of a British Court established
under this Code, 10 Bom. H. C. 356 ;
and see further as to the want of juris-

or omission, sec. 4, cl. (w), supra,

diction over foreigners in respect of
offences committed out of British India,
4Bom. H. €, Or,Ca. 38: 10 Bom. 186 :
1 Mad. 171: 5 Mad. 23. As to such
offences committed by subjects of Her
Majesty, see sce. 188, infra,

¢ Penal Code, seg. 410, ag amended
by Act VIII of 1832, 8ec. 4. See 10
Bom. 186,

7 Penal Code, see, 368.

§ Thid., secs. 310, 311,

? Thid., sec. 391,

10 1bid., sec. 396.

1 Ihid., sec. 400.



128 THE CODE OF CRIMINAL PROCEDURE.

escaped  escaped from custody?!, may be inquired into or tried by

:f)‘zi’;";‘éz a Court within the local limits of whose jurisdiction the
: person charged is. i

Criminal The offence of.criminal misappropriation? or of criminal
;f;fi;ﬁon breach of trust® may be inquired into or tried by a Court

and crimi- within the local limits of whose jurisdiction any part of the
gﬁﬁ,ﬁm property which is the- sdbject of the offence was received by
. the accused person, or the offence was committed.

Stealing, The offence of stealing anything* may be inquired into
or tried by a Court within the local limits of whose juris-
diction such thing was stolen or was possessed by the thief
or by any person who receives or retains the same knowing

or having reason to believe it to be stolen.

Place of 182. When it is uncertain in which of several local areas
inguiry or :

trinl where A1 offence was comn.ntted, or A

scene of where an offence is committed partly in one local area and
offence is &

uncertain, partly in another, or

O;engfi‘s& A where an offence is a continuing one?, and continues to be
O C/ 4 e .

only ; committed in more local areas than one, or

% where where it consists of several acts done in different local
oience 18

continuing, 21€a8,
or consists 1t may be inquired into or tried by a Court having juris-

z‘:;ev"“"l diction over any of such local areas.

Offence 183. An offence committed whilst the offender is in the
i%n:nitted course of performing a journey or voyage may be inquired
journey. into or tried by a Court through or into the local limits of
whose jurisdiction the offender, or the person against whom,
or the thing in respect of which, the offence was committed,

passed in the course of that journey or voyage®.

Offences 184. All offences against the provisions of any law for the

| ;{‘:ﬁ?:y' time heing in force relating to Railways?, Telegraphs 8, the

! Penal Code, sec. 224. tion of the offence, Mad. H. C. Pro.,
2 Tbid., secs. 403, 404. 31 Oct. 1876, cited by Henderson,
% Tbid., sees. 405-400. p. 162.

4 Tbid., sec. 378. 6 See a8 to the former law on this

® The Madras High Court has held subject, 25 Suth. Or. 45 : 1 Mad, H. C.
that an offence is not a ‘continuing 193¢ 13 Ben. Appx. 4,
one’ unless a Britigh Indian Court has 7 Act IV of 1879,
jurisdiction at the place of the incep- ¢ Act T of 1876.

[
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Zon, EOst-0ffice or Arms and Ammunition ? may be inquired into Telegraph,

T tried in a Presidency-town, whether the offence is stated fgg‘:ﬁf‘;’:
to have been committed within such town or not : provided Acts.
that the offender and all the witnesses necessary for his

prosecution are to be found within such town.

185. Whenever any doubt arises as to the Court by which High
any offence should under the preceding provisions of this é’g;ffef?n
chapter be inquired into or tried, the High Court within S?uebgfdis-
the local limits of whoso appellate criminal jurisdiction the trict where
offender actually is may decide by which Court the offence :fg‘;‘gga‘l’f
shall be inquired into or tried. take place.
In British Burma, when the offender is an European
British subject3, the Recorder of Rangoon, and in all other
cases the Judicial Commissioner, shall, for the purposes of

‘this section, be deemed to be the High Court.

186. When a Presidency Magistrate, a District Magis- Power to
trate, a Sub-divisional Magistrate or, if he is specially em- [ 20"
powered in this behalf by the Local Government, 3 Magis- warrant
trate of the first class, sees reason to believe that any person ﬁﬁ;‘}fﬁéﬁ&
within the local limits of his jurisdiction hag committed beyond
without such limits(whgther within or without British India) 3}‘3}3&‘."5’
an offence which cannot, qnder the provisions of sections 174
to 184 (both inclusive), or any other law for the time being'
in force, be inquired into or tried within such local limits,
but is under some law for the time being in force triable
mn British India, such Magistrate may inquire into the offence
as if it had been committed within such local limits, and
compel such person in manner hereinbefore provided to appear
before him*, and send such person to the Magistrate having Magis-
Jurisdiction to inquire into or try such offence, or, if such ]‘,ﬁ‘(‘,z‘;;um
offence is bailable, take a bond with or without sureties for on arrest.
his appearance before such Magistrate. ' '

When there are more Magistrates than oneshaving such
Jurisdiction and the Magistrate acting under this section

cannot satisfy himself as to the Magistrate to or bcf'ore

' Act XTIV of 1866, s T}}f\t he may ism.xo ].)rogess from 4
* ActXT of 1878, place in foreign territory, see 1 Bom.
¥ Sec. 45 cl. (z;). 340.

VOL. 11, ' K
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whom such person should be sent, or bound to appear, the
case shall be reported for the orders of the High Court.
Procedure

. 187. If the person has been arrested under a warrant
;Vanir?sglfé issued under section 186 by a Magistrate other than a Presi-

sg;ws;bm dency Magistrate or District Magistrate, such Magistrate

Magis-  shall send the person arrested to the District Magistrate to

rece. whom he is subordinate, unless the Magistrate having juris-
diction to inquire into or try such offence issues his warrant
for the arrest of such person, in which case the person arrested.
shall be delivered to the police-officer executing such warrant,
or shall be sent to the Magistrate by whom such warrant
was issued.

If the offence Whlch the ] pcrson arrested is alleged or sus-
pected to have committed is one which may be inquired into
or tried by any Criminal Court in the same district other
than that of the Magistrate acting under section 186, such
Magistrate shall send such person to such Court.

Liability of 188. When an European British subject! commits an
i‘g;f:’w offence in the dominions of a Prince or State in India in

for offences alliance with Her Majesty, or

‘;‘:]??;md when a Native Indian subject? of Her Majesty commits
%i:ﬁfh an offence at any place beyond the limits of British India,

1 he may be dealt with in respect of such offence as if it
had been committed at any place within British India at
which he may be found :

Political Provided that no charge as to any such offence’ shall be
f;%fﬁ; 'E-ft inquired into in British India unless the Political Agent, if
ness of in- there be one, for the territory in which the offence is alleged
2{,‘;?;;‘“" to have been committed, certifies that, in his opinion, the

charge ought to be inquired into in British India :

Provided also that any proceedings taken against any
person under this section which would be a bar to subse-
quent proceedings against such person for the same offence

1 Sec. 4, cl. (u).

2 j.e. asubject of Her Majesty born
or naturalised in India and not coming
within the second clause of the de-
finition of * Buropean British subject,’
gec. 4, cl. (), Merely owning land
in British India and occasionally re-

siding in British India does not make
one ‘a Native Indian subjecty’ Panjsh

- Record, 1883, p.1,cited by Hendergon,

p. 165. For cases in which a Native
was tried under the corresponding sec-
tions of Acts XTI of 1872 and XXI of
1879, see 6 Bom, 622 2 All 218,

L.
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a bar to further proceedings against him under the quéign
Jurisdiction and Extradition Act, 1879, in respect of the same
offence in any territory heyond the limits of British India.

ich offence had been committed in British India shall be

[

189. Whenever any such offence as is referred to in Powerto -

section 188 is bethg inquired into or tried, thé Local Govern-

ment may;. if it thinks fit, -direct that copies of depositions deposi-
exhibits to

made or exhibits produced before the Political Agent or

a judicial officer in or for the territory in which such offence be :e?ei"ed

is alleged to have been committed shall be received as evidence
by the Court holding such inquiry or trial in any case in which

. such Court might issue a commission for taking evidence as to

the matters to which such depositions or exhibits relate.

190. In sections 188 and 18y the expression " ¢ Political
Agent’ means and includes— '

(@) the principal officer representing the British Indian
Government in any territory beyond the limits of British
India ; \

(¢) any officer in British India "appointed by the iGb‘vernm-"

General in Council, or the Governor in Council «of the Presi-
dency of Fort St. George or Bombay, to exercise all* or any

of the powers of a Political Agent, under the Foreign Juris- «
diction and Extradition Act, 1879, for any territory not

forming part of British India.

B.——Co‘nditians‘fcguz'site Jor Initiation of Proceedings.

<Political
Agent *de-

191. Except as hereinafter provided, any Presidency Magis- Cognisance

trate, District Magistrate, Sub-divisional Mztgis.trate,‘ and
any other Magistrate specially empowered i this behalf, may

take cognisance of ! any offence— )

(2) upon receiving a compla
such offence ;

(&) upon a poliee-report of such facts ;

(¢) upon information received from any person O.H'IC‘I‘ than
a police-officer, or upon his own knowledge® or suspicion, that

: 4
such offence hag been committed*.

N

3 A helief founded on private and
anonymous information is not ¢ know-
ledge,’ 4 Ben. Appx. 1.

¢ 5 Ben. 274: 4 Cal, 712,

* This, of course, does not make it
optional with the Magistrate to hear
& complainant, 13 Oal. 334.

# See; 4, cl. (d), supra, p. 61.

K 2

int? of facts which QOn\étitute

of offences
by Magis-
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The Local Government, or the District Magistrate subject
to the general or special orders of the Local Government, may
empower any Magistrate to take cognisance under clause () or
clause (4) of offences for which he may try or commit for trial.

The Local Government may empower any Magistrate of
the first or second class to take cognisance under clause (c) of
offences for which he may try or commit for trial.

‘When a Magistrate takes cognisance of an offence under
clause (c), the accused, or, when there are several persons
accused, any one of them, shall be entitled to require that the
case shall, instead of being tried by such Magistrate, be either
transferred to another Magistrate or committed to the Court
of Session’. ' e

Transfer of 192, Any District Magistrate or Sub-divisional Magistrate

cases by 4 : : ) i .
Mepis may transfer any case, of which he has taken cognisance, for

trates.  inquiry 2 or trial to any Magistrate subordinate® to him .
Any District Magistrate may empower any Magistrate of
the first class who has taken cognisance of any case, to transfer
it for inquiry 2 or trial to any other specified Magistrate in his
* District who is competent under this Code to try the accused
or commit him for trial ; and such Magistrate may dispose of
the case accordingly.

Cognisance  193. Except as otherwise expressly provided by this Code

g;og:’frcs or by any other law for the time being in force, no Court of

Session.  Session shall take cognisance of any offence as a Court of
original jurisdiction, unless the accused has been committed ° to
it by a Magistrate duly empowered in that behalf 7.

Cases to be  Additional Sessions Judges and Joint Sessions Judges shall

tried by A
bried 2V 1 try such cases only as the Local Government.by general or

and Joint gpecial order directs them to try, or as the Sessions Judge of
?i’i?;‘;’;f the Division makes over to them for trial®.

1 Added by Act ITI of 1884, sec. 2. made, see the Evidence Act, sec. 141,
3 Not preliminary inquiry, 4 Mad. clL (e)- y i

H. C. Appz. xl. 7 The object of: this restriction is to
¢ See sec. 17, supra, secure to thfe prisoner a preliminary
¢ As to withdrawing or recalling iuquir).’, which affords him an op-

cases 8o transferred, see gec. 528, infra,  portunity of beeoming acquainted with
5 See secs. 477, 450, 485. the circumstances of the offence im-
¢ 13 Suth, Or. 17,c0l. 1: 4 Bom. H. puted to him, and enables him to

@, Cr.Oa. 35. Asiothe presumption  make hls.deh.:nco, 3 Mad. 351.

that the commitment has heen duly ¢ Applications under chap. xxxii.
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Assistant Sessions Judges shall try such cases only as the by As-
Sessions Judge of the Division by general or special order soaty

3 Sessions
makes over to them for trial. Judges.

194. The High Court may take cognisance of any offence Cognisance
upon a commitment made to it in manner hereinafter provided. g;"gf;ﬁ“

Nothing herein contained shall be deemed to affect the Court.
provisions of any letters patent granted under the twenty-

fourth and twenty-fifth of Victoria, chapter 104.

195. No Court shall take cognisance—

(a) of any offence punishable under sections 172 to 188! Prosecu-
(both inclusive) of the Indian Penal Code, except with the pre- Ziféﬁnﬁm
vious sanction, or on the complaint, of the public servant con- of lawfal
cerned 2, or of some public servant to whom he is subordinate ; 3}‘;1;";},?

RO of any offence punishable under section 193%, 194, 19!‘4, servants.
196, 199, 200, 205, 200, 207, 208, 209, 210, 2I1° or 228 of g:;’f‘;gf
the same Code, when such offence is committed in, or in certain of-
" relation to, any proceeding in any Court, except with the iegna‘::t
previous sanction, or on the complaint, of such Court, or of public jus~
some other Court to which such Court is subordinate; broe: i V0N

(¢) of any offence described in section 463, or pumshablc Prosecu-
under section 471, 475 or 476 of the same’ Code, when such ton for
offence has been committed by a party to any proceeding mog?:;:,‘s
any Court in respect of a document glven in evidence in such fiilc”‘lﬁn“fnz
proceeding, except with the previous sanction, or on the givenin
complaint, of such Court, or of some other Court to which S¥idence:
such Court'is subordinate 6.

The sanction referred to in this section may be expxossed In Nature of
general terms, and need not name the accused person; but it Sahotion

neces.
shall, so far as practicable, specify the Court or other place iy

cannot therefore be referred to a Joint
Sessions Judge, 9 Bom. 354.
1 As to the offence punishable under

the Penal Code, sec. 185, see 7 N. W. .

P 13a.

? These words must be read in
connection with sec. 476. Where a
Court is acting under sec. 195 & com-
plaint in' the striot sense of the Code
i3 not required, 7 All. 871. A com-
plaint directly made by the publie
servant is quite as sufficient as his
sanction, See 13 Cal. 270, dissenting

from 5 AlL 36.

3 6 Mad. H. C.92: 6 Suth. Cr. 11 :
11 Suth. Cr. 17. Sanction is net
necessary before instituting a charge
under sec. 82 of the Registration Act,
11 Cal. 566.

4 6 All 101,

5 6 All. 114.

6 Tn this clause fCourt’ includes a
sub-registrar acting under sée. 41 of
the Registration Act, 1877, 10 Mad.

154
374 Marsh, 270 7 Mad, 224,
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which, and the occasion on which, the offenoﬁ Was, com-
mitted?. 5 : \

When sanction is given in respect of any offence referred to
in this section, the Court, taking cognisance of the case may
frame a charge of any other offence so referred to which is
disclosed by the facts.

Any sanction given or refused under this section may be
revoked or granted by any authority to which the authority
giving or refusing it is subordinate?; and no such sanction
shall remain in foree for more than six months from the date
on which it was given®.

Forthe purposes of this section, every Court, other thana Court
of Small Causes, shall be deemeéd to be subordinate only to the
Court to which appeals from the former Court ordinarily lie 4.

The Courts of Small Causes in the Presidency-towns shall
be deemed to be subordinate to the High Court, and every
other Courti of Small Causes shall be deemed to be subordinate
to the Court of Session for the Sessions Division within which

such Court i situate,

196. No Court shall take cognisance of any offence punish-
able under Chapter VI of the Indian Penal Code, except

1 11 Bom. H. C. 34. As to the
object of the sanction, see 16 Suth.
Cr. 37. It ought always to be in
writing and attached to the record;
but it may be oral, and in one case (5
Bom. H. C,, Cr, Ca. 38) it was implied.
Before granting the sanction the Court
must eatisfy itself that an offence has
been committed; 7 Mad. 562 ; but it
need not hold an inquiry as to all
the persons implicated, 7 Mad. 224.
See, too, sec. 476 infra, and 6 All 98,
101. The Court granting the sanction
should specify the section of the Penal
Code under which proceedings are to
be instituted, 6 All, 106. A sanction
applied for after the termination of
the proceedings in the course of which
the offence is alleged to have been
committed ought not to be granted un-
lens the alleged offender had had notice
of the application and an opportunity
of being heard, 10 Cal. 1100,

Under see. 537 infra no finding ete.
can be reversed or altered on appeal

or revision on the ground that the
ganction has not been given, unless
there has been a failure of justice.
Objections to jurisdiction on the
gronnd of want of sanction should
apparently be taken at the trial, 7
Mad. H. C. 58, per Holloway J.

2 Sec. 439, infra; see 22 Suth, Cr.
11: 7 Mad. 314.

* This means that s Magistrate
shall not take cognisance of a case
under a sanction which is more than
six months old, not that the whole
prosecution shall be completed within
that period, 6 All. 45. The Court
which granted a sanction which has
expired by effiux of time may grant a
fresh sanction, 6 All. 45.

+ A Distriet Judge has therefore
power to revoke or grant a sanction
granted or refused by a SBubordinate
Judge, 7 Mad, 314." That an unsuc-
cessful application for sanction may
be no ground for a suit for malicious
prosocubiou, gee g All. 59,
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ction 127, or punishable under section 294 A of the same offences, or
Code, unless upon complaint made by order of, or under iiigf;ga
authority from, the Governor General in Council, the Local
Government, or some officer empowered by the Governor

General in Council in this behalf!,

197. When any Judge?, or any public servant® not removable Prosecu-
from his office without the sanction of the Government of }‘ﬁﬁg‘;ﬁ vl
India or the Local Government, is accused as such J udge or 5;1121;‘1’1
public servant of any offence®, no Court shall take cognisance
of such offence, except with the previous sanction of the
Government having power to order his removal, or of some
officer empowered in this behalf by such Government, or of
some Court or other authority to which such Judge or public
servant is subordinate, and whose power to give such sanction
has not been limited by such Government.

Such Government may determine the perSon by whom, and Power of
the manner in which, the prosecution of such Judge or public ST
servant is to be conducted, and may specify the Court before prosecu-
which the trial is to be held?, it

.

198. No Court shall take cognisance of an offence falling Breach of
under Chapter XIX or Chapter XXI of the Indian Penal byl
Code or under sections 493 to 496 (both inclusive) of the and of-
same Code, except upon a complaint made by some person ieg':;en:t
aggrieved by such offence. marriage.

199. No Court shall take cognisance of an offence under Adultery

section 497 or section 498 of the Indian Penal Code, except gr;;‘;f_’:‘;f

upon a complaint made by the husband of the woman b, or, in woman.
his absence, by some person who had care of such woman on
his behalf at the time when such offence was committed.

! See a8 to sec. 294 A, British Burma  cation, 9 Mad, 439, 8 Bom. H. C., Cr.

Gazette, 19 June, 1878.

# See Penal Code, sec. 19.

® See Penal Code, sec. 21. A mu-
nicipal corporation is not a public
servant within the meaning of this
section, 3 Cal. 758.

* 2 Bom. 481: 7 Bom. H. Q., Cr.
Ca. 61, and a Court has no jurisdic-
tion to entertain a charge against
such judge or public servant if pre-
ferred otherwise then in accordance
with such determination and speoifi-

Ca. 32, where a judge was charged
with using defamatory language to a
witness during the trial of a suit.

5 The sanction of the Governor
General in Couneil is required to
prosecutions for acts purporting o be
done under chapter ix. of this Code.
See sec. 132,

¢ 248uth. Cr. 191 5 All. 233. He
must, even though he he a minor,
make the complaint himeelf, unless
he be absent.
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CHAPTER XVT. '
OF COMPLAINTS TO MAGISTRATES?,

Framina.  200. A Magistrate taking ‘cognisanee of an offence on
tion of  complaint shall at once examine the complainant upon oath 2,
X sgﬁplmn- and the substance of the examination shall be reduced to
writing and shall be signed by the complainant, and also by

the Magistrate : i : ]

Provided as follows—

(@) when the complaint is made in writing, nothing herein
contained shall be deemed to require a Magistrate to examine
the complainant before transferring the case under section 192:

(8) where the Magistrate is a Presidency Magistrate, such
examination may be on oath or not as the Magistrate in each
case thinks fit, and need not be reduced to writing ; but the
Magistrate may, if he thinks fit, before the matter of the
complaint is brought before him, require it to be reduced to
writing : '

(¢) when the case has been transferred under section 192
und the Magistrate so transferring it has already examined
the complainant, the Magistrate to whom it is so transferred
shall not be bound to re-examine the complainant.

Procedure 201, If the complaint has been made in writing and the

E}z‘ fg‘;%i:‘ Magistrate is not competent to take cognisance of the case, he

competent shall return the complaint for presentation to the proper

to take = v
coghisstioe tribunal with an endorsement to that effect.
;f ozlt;;oi;;e_e. 202, If the Chief Presidency Magistrate, or any other

ment of  Presidency Magistrate whom the Local Government may from
i;f::;c:f. time to time authorise in this behalf, or any Magistrate of
the first or second class, sees reason to distrust the truth of

a complaint of an offence of which he is authorised to take
cognisance, he may, when the complainant has been examined,
recordhis reasons for distrusting the truth of the complaint,

and may then postpone the issue of process for compelling

the attendance of the person complained against, and either

1 Seca. 200-20g should be read to- exercise hie judgment as to whether

gether, 14 Cal. 141. there is or not sufficient ground for
# 80 83 to enable the Magistrate to  proceeding.



L

HAPTER XVII. PROCEEDINGS BEFORE MAGISTRATES, I37

inquire into the case himself or direet a previous local investi-
gation to be made by any officer subordinate to such Magistrate,
or by a police-officer, or by suchother person, not: being a Magis-
trate or police-officer, as he thinks fit, for the purpose of ascer-
taining the truth or falsehood of the complaint*. ' '

If such investigation is made by some person not being a
Magistrate or a Police-officer, he shall exercise all the powers
conferred by this Code on an officer in charge of a police-station,
except that he shall not have power to arrest without warrant.

This section applies to the police in the towns of Calcutta
and Bombay 2.

208. The Magistrate before whom a complaint is made or Dismissal
to whom it has been transferred may dismiss the complaint? if, ;{;ZT‘
after examining thecomplainant* and considering the result
of the investigation (if any) made under section 202, thereis *

in his judgment no sufficient ground for proceeding .

CHAPTER XVII.

OF THE COMMENCEMENT OF PROCEEDINGS BEFORE MAGISTRATES.

204. If, in the opinion of a Magistrate taking cognisance Tssue of
of an offence, there is sufficient ground for proceeding, and Process.
the case appears to be one in which, according to the fourth
column of the second schedule, & summons should issue in the
first instance, he ¢ shall issue his summons for the attendance'
of the accused. If the case appears to be one in which,
according to that column, a warrant should issue in the first |
instance, he may issue a warrant, or, if he thinks fit, a sum-
mons, for causing the accused to be brought or to appear at a
certain time before such Magistrate or some other Magistrate
having jurisdiction 7.

! He cannot give such direction
after evidence has been taken for the
complainant and process issued, 9
Mad. 282.

2 Ag to Madras, see sec, I.

® This dismissal does not amonnt to
anacquittal forthe purposes of seo.403;
see the explanation to that section.

¢ and recording his examination,
3 Ben. App. Jur. Cr. 53.

® This section should have provided

for recording the magistraie’s reasons
for the dismissal and thus emabling
the High Court, in exercising its
revisional powers, to considersvhether
hig discretion has been properly exer-
cised. See 14 Cal. 140,

¢ 10 Ben. Appx. 26,

7 As to process to' compel the ap-
pearance of an Europsan British sub-
ject accused of an offence, see sec. 445,
proviso.
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Nothing in this section shall be deemed to affeet the pro-
visions of section go.

205. Whenever a Magistrate issues a summons, he may,

Magistrate

Eliied’;th if he sees reason so to do?, dispense with the personal attend-
personal ance of the accused, and permit him to appear by his
attendence Hese

of accused. pleader®.

But the Magistrate mquiring into or trying the case ® may,

in his discretion, at any stage of the proceedings, direct

* the personal attendance of the accused, and, if necessary,
enforce such attendance in manner hereinafter provided.

CHAPTER XVIIL

OF INQUIRY INTO CASES TRIABLE BY THE COURT OF SESSION
OR HIGH COURT,

Power to 206. Any Presidency Magistrate, District Magistrate,
z;’i’;flt forSub-divisional Magistrate, Magistrate of the first class, or any
. Magistrate empowered in this behalf by the Local Govern-
ment may commit any person for trial to the Court of Session

or High Court for any offence triable by such-Court 4.
But save as herein otherwise provided, no person triable by
the Court of Session shall be committed for trial to the High

Court.

Procedure  20'. The following procedure shall be adopted in inquiries
;.?c;npq;:l: before Magistrates where the case is triable exclusively by a

paratory t0 Court of Session or High Court, or, in the opinion of the

:(‘)::21» Magistrafe, ought to be tried by such Court,
Taking of 208, The Magistrate shall, when the accused appears or is
;::,%iﬁf{ brought before him, proceed to hear the complainant (if any),

and take in manner hereinafter provided all such evidence

1 Ag, for instance, when the offence
charged is bailable. As to taking a
bond bhinding the accused to appesr,
see 5 Bom. H. G, Cr. Ca. 64.

2 Where the accused is a pardai-
nashin woman her personal attend-
ance ghould be dispensed with until
the Magistrate is satisfied that she
hag a real charge to answer, 6 A1l 59 ;

and see I Ben. Short Notes, v, as to
such women giving evidence in
phlkis.

* not the Magistrate issuing the
gummons,

* 2 SButh. Cr. 50, Powers conferred
under this section convey authority to
corry into effect any of the provisions
of chap. xviii, 6 AlL 477,
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s may be produced in support of the prosecution or in behalf
of the accused, or as may be called for by the Magistrate .

If the complainant or officer conducting the prosecution 2, or Process for
the accused, applies to the Magistrate to issue process to Pryuction
compel the attendance of any witness or the production of any evidence.
document or other thing, the Magistrate shall issue such

process unless, for reasons to be recorded, he deems it unneces-

sary to do so.

Nothing in this section shall be deemed to require a Presi-
dency Magistrate to record his reasons.

209, When the evidence referred to in section 208, para- When ac-

graphs 1 and 2, has been taken, and he has examined the

cused per-
son to be

accused for the purpose of enabling him to explain any discharged.

circumstances appearing in the evidence against him 3, such

Magistrate shall, if he finds that there are not sufficient

grounds for committing the accused person for trial 4, discharge®

him, unless it appears to the Magistrate that such person

should be tried before himself ¢ or some other Magistrate, in

which case he shall proceed accordingly. \
Nothing in this section shall be deemed to prevent a

Magistrate from discharging the accused at any previous stage

of the case if, for reasons to be recorded by such Magistrate,

he considers the charge to be groundless.

210. When, upon such evidence being taken and such When
examination (if any) being made, the Magistrate finds that :(})‘*‘gfe is
there are sufficient grounds for committing the accused for framed.
trial7, he shall frame a charge® under his hand, declaring with \
what offence the accused is charged.

As soon as the charge has been framed, it shall be read and Charge to

1 As to remands, see 17 Ben. Appx.
18: 6 Mad. 63, 69 : and sec. 344, infra.

? As to the duty of the prosecution
to call witnesses, gee 8 Cal. 121; 10
Cal. 10%0.

¥ Sec. 342 infra, and see I Ben. S.
N. zvi.

¢ 5 All. 161, per Mahmud J.

5 As to the effect of a discharge,
see 6 Bom. 376 (suit for malicious
prosecution), and sec. 403 infra.

¢ As to officers invested uhder
8ec, 34, trying cases under sec. 209,

be ex-
see 10 Cal. 835,

7 The question is whether the pros-
eoution has made out a primd facie
case against the accused, and such
case arises where credible witnesses
make statements, which, if believed,
would sustain a conviction, 11 Bom,
372. Compare 11 & 12 Vic. e. 42, s.
25, 3 All. 27.

3 8 Bom. 200. As to joint changes
where there has been & riot and fight
between two bodies of men, sce 8
Suth, Cr. 47 : 9 Suth. Cr. 33,



140 THE C"ODE OF CRIMINAL PROCEDURE.

explained to the accused and a copy thereof sha.ll if he g0

?33,;‘;?3{1 requires, be given to him free of cost.

toaccused. 911, The accused shall be rcqulred at once ‘to give in,
List of  orally or in writing, a list of the persons (if any) whom he
witnesses

for defence Wishes to be summoned to give evidence on his trial,

on trial. The Magistrate may, in his discretion, allow the accused

Futher 45 give in any further list of witnesses at a subsequent
- ~timeé ; and, where the accused is committed for trial before
the High Court, nothing in this section shall be deemed to
preclude the accused from giving, at any time before hig
trial, to the Clerk of the Crown a further list of the persons
whom he wishes to. be summoned to give evidence on such

trial.

Pover of 212. The Magistrate may, in his discretion, summon and
zw*‘ii“tm"e examine any witness named in any list given in to him under
0 ex- T

amine such section 211.

witnesses. 2 s o . 5 ¢
Oder of 213. When the accused on being required to give in a list

g?::tmt under section 211 has declined to do o, or when he has given
i in such list and the witnesses (if any) included therein whom
the Magistrate desires to examine have been summoned and
examined under section 212, the Magistrate may make an
order committing the accused for trial by the High Court or
the Court of Session (as the case may be), and (unless the
Magistrate is a Presidency Magistrate) shall also record briefly

the reasons for such commitment.

Pathon 214, If any person (not being an Buropean British subject)
charged  jg gocuged before a Magistrate other than a Presidency Magis-
outside

Progi- trate of having committed an offence conjointly w}th an
f:;g' European British subject who is about to be committed for

jointly trial, or to be tried, before the High Court on a similar charge

;‘::E :Ié];ro arising out of the same transaction, and the Magistrate finds

| Hishsub-  that there are sufficient grounds for committing the accused
2N for trial, he shall commit him for trial before the High Court,
and not before the Court of Session X,

g:ﬁ':_‘g 215. A commitment once ma,de under section 213 or section

ments 214 by a competent Magistrate can be quashed by the High

der ss, 2
2}‘;;,“;2 4. Court only, and only on a point of law *.

' As to the place of trial, see infrs, sec. 330 * 6 Mad, 372:6 AL, 98.

L
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216. When the accused has given in any list of witnesses fumr.x;ons
. . . 0 Wit-

under section 211 and has been committed for trial, the .. s
Magistrate shall summon such of the witnesses included defence

in the list as have not appeared-before himself, to appear ;”J;Zﬁ B
before the Court to which thé accused has been committed 1: committed.

Provided that where the accused has been committed to
the High Court, the Magistrate may, in his discretion, leave
such witnesses to be summoned by the Clerk of the Crown,
and such witnesses may be summoned accordingly:

Provided also that if the Magistrate thinks that any wit- Refusal to
ness is included in the list for the purpose of vexation or ?:ﬂ’;‘;’;
delay?, or of defeating the ends of justice, the Magistrate may 21:1;58' :::le 3
require the accused to satisfy him that there are reasonable geposit
grounds for believing that the evidence of such witness is made.
material, and, if he is not so satisfied, may refuse to summon
the witness ® (recording his reasons for such refusal), or may
before summoning him require such sum to be deposited as
such Magistrate thinks necessary to defray the expense of
obtaining the attendance of the witness.

217. Complainants and witnesses for the prosecution and Bond of
defence, whose attendance before the Court of Session or :Z’;;Pi';‘;"
High Court is necessary, and who appear before the Magis- witnesses.
trate, shall execute before him bonds binding themselves to
be in attendance when called upon at the Court of Session
or High Court, to prosecute or to give evidence, as the case
may be.

If any complainant or witness refuses to attend before the Detention
Court of Session or High Court, or to execute the bond above [ St
directed, the Magistrate may detain him in custody until refusal to
he executes such bond, or until his attendance at the Court ;‘fﬁ;‘;}cﬁ;
of Session or High Court is required, when the Magistrate bond.
shall send him in custody to the Court of Session or High
Court, as the case may be.

218. When the accused is committed for trial, the Magis- Gammit-
trate shall issue an order to such person as may be appointed ;‘;e{,‘: ,‘:J:;m
by the Local Government in this behalf, notifying the com- fied.

16 Oal. Y14 ‘1' 3 ("M: 573, per Jackson J.
8 All. 668 : 4 Mad, H. C. 81.
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mitment!, and stating the offence in the same form as the
charge, unless the Magistrate is satisfied that such person
is already aware of the commitment and the form of the
charge ;
Chaigeb and shall send the charge, the record of the mqun y and
?:ﬁ;m(.’rd:d any ‘weapon or other thing which is to be produced in evi-
%oﬁigh dence, to the Court of Session or (where the commitment
‘ourt or . - 5
Court of 18 made to the High Court) to the Clerk of the Crown or
Session.  other officer appointed in this behalf by the High Court.
English When the commitment is made to the High Court and
translation i 2 4 () .
to be for-  any part of the record is not in English, an English trans-
i‘;’i’éﬁe‘l Y Tlation of such part shall be forwarded with the record.

' ;;z:::r s 219. The Magistrate may summon and examine supple-

summon  MeNtary witnesses after the commitment and before the com-
::f;’];’l’f“' mencement of the trial, and bind them over in manner here-
nesses, inbefore provided to appear and give evidence.

Such examination shall, if possible, be talen in the presence
of the accused, and, where the Magistrate is not a Presidency
Magistrate, a copy of the evidence of such witnesses shall,
if the accused so require, be given to him free of cost.

Custucg of 220, Until and during the trial, the Magistrate shall,
;‘;L,;:ﬁzg subject to the provisions of this Code regarding the taking
trial. of bail, commit the accused, by warrant, to custody.

CHAPTER XIX.
OF THE CHARGE.
Form of Charges.

Churgefto 921. Every charge under this Code shall state the offence
fene ® with which the accused is charged.

Specific If the law which creates the offence gives it any specific
offonce tn;uf name, the offence may be described in the charge by that
ficient de- name on]V

seription,

anv 5 If the law which creates the offence does mot give it any

stated specific name, so much of the definition of the offence must

1 See form of notice, Sched. V, No. 27.

i1



CHAPTER XIX. THE CHARGE. 143 L

be stated as to give the accused notice of the matter with where of-

5 4 fi h
which he is charged. n?ggeci?c

The law and section of the law_against which the offence name.
is said to have been committed shall be mentioned in the
charge 1,

The fact that the charge is made is equivalent to a state- What im.
ment that every legal condition required by law to constitute f:’lllfrdg;“
the offence charged was fulfilled in the particular case®.

In the Presidency-towns the charge shall be written in Language
English ; elsewhere it shall be written either in English or of chatgs
in the language of the Court.

If the accused has been previously convicted of any offence, Previous

SN ; ehiirve conviction
and it is intended to prove such previous conviction® for the S5~ <=t

purpose of affecting the punishment which the Court is com- set out.
petent to award, the fact, date and place of the previous
conviction shall be stated in the charge. If such statement
is omitted, the Court may add it at any time before sentence
is passed.

Zllustrations.

(@) 4 is charged with the murder of B. This is equivalent to a
statement that 4’s act fell within the definition of murder given in
sections 299 and 300 of the Indian Penal Code ; thateit did not
fall within any of the general exceptions of the same Code ; and
that it did not fall within any of the five exceptions to section 300,
or that, if it did fall within Exception 1, one or other of the three
provisos to that exception applied to it.

(0) 4 is charged, under section 326 of the Indian Penal Code,
with voluntarily causing grievous hurt to B, by means of an
instrument for shooting. This is equivalent to a statement that
the case was not provided for by section 335 of the Indian Penal
Code, and that the general exceptions did not apply to it.

(¢) 4 is accused of murder, cheating, theft, extortion, adultery
or criminal intimidation, or using a false property-mark. The
charge may state that 4 committed murder, or cheating, or theft,
or extortion, or adultery or criminal intimidation, or that he used
a false property-mark, without reference to the deﬁmtlol?s of those
crimes contained in the Indian Penal Code; bgt thelsectlons under
which the offence is punishable must, in each instance, be referred
to in the charge.

' The Madras High Court ruled For forma of charges, see Sched. V.
in 1881, that when the accused is = No, 28. \
liable tc be punished under the 2 See the Evidence Act, sec, 105,
Whipping Act, the charge must state 3 Seo sec. 310 infra,
the liability, 5 Mad. 158.
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_(d)-A is charged, under sectior 184 of the Indian Penal Code,
with intentionally obstructing a sale of property offered for sale by

the lawful authority of a public servant. The eharge should be in
those words.

Particulars 222, The charge shall contain such particulars as to the

g’;&f;; fﬁ?f’ time and place of the alleged offence, and the person (if any)

person.  against whom, or the thing (if any) in respect of which, it
was committed, as are reasonably sufficient to give the accused
notice of the matter with which he is charged?.

When 223. When the nature of the case is such that the par-

‘manner of - 2l : 3 ale
i oy ticulars mentioned in sections 221 and 222 do not give the

offence accused sufficient notice of the matter with which he is

: :::::d]?e charged, the charge shall also contain such particulars of the

manner in which the alleged offence was committed as will
be sufficient for that purpose.

Llustrations.

(a) Ais accused of the theft of a certain article at a certain time
and place. The charge need not set out the manner in which the
theft was effected.

- (b) A4 is accused of cheating B at a given time and place. The
charge must set out the manner in which 4 cheated B.

(¢) 4 is accused of giving false evidence at a given time and
place. The charge must set out that portion of the evidence given
by A which is alleged to be false.

(d) 4 is accused of obstructing B, a public servant, in the
discharge of his public functions at a given time and place. The
charge must set out the manner in which 4 obstructed B in the
discharge of his functions.

(e) 4 is accused of the murder of B at a given time and
place. The charge need not state the manner in which 4 mur-
dered B.

(f) 4 is accused of disobeying a direction of the law with
intenf to save B from punishment. :I'lle charge must set out the
digobedience charged and the law infringed.

Words in 224. In every charge words used in describing an offence
:Bz:gein shall be deemed to have been used in the sense attached to

sense of  them respectively by the law under which such offence is
law under i
which punishable,

oftence is )

punishable. 1 Accuracy and certainty in stating ~ mitted by himaeflf, but by others with
the offence are more especially re. ~whom he was in company, 11 Cal.
quired where the accused is sought 108, 1T Cal. 106: and see 6 All 204,
to be implicated for acts not com-  per Straight J. "

i
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225. No error in stating either the offence or the par- Effect of
ticulars required to be stated in the charge, and no omission ™
to state the offence or those particulars, shall be regarded

at any stage of the case as material, unless the accused was
misled by such error or omission 1,

Llustrations.

(a) 4 is charged, under section 242 of the Indian Penal Code,
with ¢having been in possession of counterfeit coin, having known
at the time when he became possessed thereof that such coin was
counterfeit,’ the word ¢ fraudulently’ being omitted in tline charge.
Unless it appears that 4 was in fact misled by this omission, the
error shall not be regarded as material. : A

(6) 4 is charged with cheating B, and the manner in which
he cheated B is not set out in the charge, or is set out incorrectly.
4 defends himself, calls witnesses, and gives his own account of the
transaction. The Court may infer from this that the omission to
set out the manner of the cheating is not material.

(c) 4 is charged with cheating B, and the manner in which
he cheated B is not set out in the charge. There were many
transactions between 4 and &, and 4 had no means of knowing to
which of them the charge referred, and offered no defence. The
Court may infer from such facts that the omission to set out the
manner of the cheating was, in this case, a material error.

(d) 4 is charged with the murder of Khoda Baksh on the zrst
January, 1882. 1In fact, the murdered person’s name was Haidar
Baksh, and the date of the murder was the 2oth January, 1882,
A was never charged with any murder but one, and had heard the
inquiry before the Magistrate, which referred exclusively to the
case of Haidar Baksh. The Court may infer from these facts that
A was not misled, and that the error in the charge was immaterial,

(e) 4 was charged with murdering Haidar Baksh on the 20th
January, 1882, and Khoda Baksh (who tried to arrest him for that
murder) on the 21st January, 1882, When charged f01’- the
murder of Haidar Baksh, he was tried for the murder of .hllocla
Baksh. The witnesses present in his defence were witnesses
in the case of Haidar Baksh. The Court may infer from this that
4 was misled, and that the error was material.

226. When any person is committed for trial without Proggdare

A ) } 6. 4l C ¢ on commit-
a charge?, or with an imperfect or erroneous charge, the Court, j;ent wigh-

3 d <l R out charge
or, in the case of a High Court, the ?lelk O'Ea the Crown, ot
may frame a charge, or add to or otherwise alter® the charge, jmperfect
Seasions Judge or Clerk of the Crown shaige,

? These words apply, not only fo a  may think the prisoner ought to be
case in which there is no charge at tried f.or, 8 Bom. 200, g
all, but also to & case in which there s with due caution, see 6 Bom, H,

is no charge of such an offence as the  C., Cr, 76.
VOL, 11, L

! See secs. 232 and 237, infra.
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as the case may be, having regard to the rules contamed n
this Code as to the form of charges.

Clourt may  227. Any Court may alter?! any charge at any tlme before
Z‘lf::ge, judgment is pronounced, or, in the case of trials before the

Court of Session or Hig'h Court, before the verdict ? of the jury
is returned or the opinions of the assessors are expressed.

Every such alteration shall be read and explained to the
accused.

When trial 228, If the charge framed or alteration made under section

DT PP 226 or section 227 is such that proceeding immediately with
'Esedriztle_ly the trial is not likely, in the opinion of the Court, to pyejudice
teration.  the accused in his defence or the prosecutor in the conduct of
the case, the Court may, in its discretion, after such charge or
alteration has been framed or made, proceed with the trial as
if the new or altered charge had been the original charge.
Whennew 229, If the new or altered charge is such that proceeding
trial may

be directed, immediately with the trial is likely, in the opinion of the

or trial ~ Court, to prejudice the accused or the prosecutor as aforesaid,

suspended. 4e Court may either direct a new trial or adjourn® the trial
_,for such period as may be necessary.

230. If the offence stated in the new or altered. charge
f’;gel::‘;t .. is one for the prosecation of which previous sanction is
secution of necessar ¥ the case shall not be proceeded with until such
offénce in . : 5
altercd  sanction is obtained, unless sanction has been already obtained

charge re- for a prosecution on the same facts as those on which the

Stay of

2,?,‘,’,’3 *9°” new or altered charge is founded.

Reasillof 9231, Whenever a charge is altered by the Court after the
:i!:::sses commencement of the trial, the prosecutor and the accused
charge shall be allowed to recall or re-summon, and examine with
altered. 4 ogorence to such alteration, any witness who may have been

examined 4.

 Bffach of 232. If any Appellate Court, or thc, High Court in the
material  exercise of its powers of revision or of 1ts powers under

! This suthorises the OCourt to
make to some apecific charge an
addition in the nature of an alter-
ation; but not to add a new charge,
8 Bom 210, 211 ; and gee 3 Mad. 351.

4§ e. the final verdict which the
Judge would be bound to record, 8

Bom. 3171, :

3 3 Mad. 3351,

4 Tn @secs. 226~231. the word
‘charge® his the meaning which it
hag in the rest of the body of the
Code, viz, statement of a speclhc
offence, 8 Bom. 209,

\

Bl
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Chapter XX VII, is of opinion that any person convicted of
an offence was misled in his defence by the absence of a charge
or by an error in the charge, it shall direct a new trial to be
had upon a charge framed in whatever manner it thinks fit.
It the Court is of opinion that the facts of the case are such
that no valid charge could be preferred against the accused in
respect of the facts proved, it shall quash the conviction.

Llustrations.

4 is convicted of an offence under section 196 of the Indian
Penal Code, upon a charge which omits to state that he knew the
evidence which he corruptly used or attempted to use as true or
genuine was false or fabricated. If the Court thinks it probable
that 4 had such knowledge, and that he was misled in his defence
by the omission from the charge of the statement that he had it, it
shall direct a new trial upon an amended charge ; but if it appears
probable from the proceedings that 4 had no such knowledge, it
shall quash the conviction,

Joinder of Charges.

238. For every distinct offence of which any person is Sepamtef
accused the{'e shall be a separate charge, and every such charge ﬁ’fﬁi‘”
shall be tried separately?, except in the cases mentioned in offences.

sections 234, 235, 236 and 2392

Llustration.

4 is accused of a theft on one occasion, and of causing grievous
hurt on another occasion. A must be separately charged and
separately tried for the theft and the causing grievous hurt ®,

234. When a person is accused of more offences than one quree of.
of the same kind* committed within the space of twelve :":;c:?k;fld
months from the first to the last of such offences, he may be within a
charged with, and tried at one trial for, any number of them gga:h;’:_; a
not exceeding three. together,

Offences are of the same kind when they are punishable

* 10 Bom. 124.

! The mind of the Court might be
prejudiced against the prisoner if he
were tried in one trial upon different
charges resting on different evidence,
7 Allxgh.

2 A charge containing alternative
charges of perjury iz not a charge of
two offences, but of one, 13 Ben. 324 :
10 Cal. 937. See the form, Sched. V.
No. 28, ii (4), and 7 All. 44. But see
1o Bom, 124.

. % Not necessarily against one and
the same person, 9 Cal. 373 (on the
corresponding section of Aet X of
1872), dissenting from 4 Al 147,
See 7 AlL 174, where dishonest mis-
appropriations by & postmaster of
moneys paid to him by different per-
gons for money-orders were held to
be ¢ of the same kind,”

2
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with the same amount of punishment under the same section
~ of the Indian Penal Codel, or of any special orlocal law.
T.—Trial 285. I.—If, in one series of acts so connected together as

f}’fs:’z;: to form the same transaction, more offences than one are

offence.  committed by the same person, he may be charged with, and
tried at one trial for, every such offence®.
T 20f II.—If the acts alleged constitute an offence falling within

fi’;cjvf:ﬁin two or more separate definitions of any law in force for the

two defini- time being by which offences are defined or punished, the

i person accused of théem may be charged with and tried at one
trial for each ‘of such offences.

TIT—Acts = IIT.—If several acts, of which one or more than one would

ffnn;t;ii by itself or themselves constitute an offence, constitute when

offence,  combined a different offence, the person accused of them may

E::i,fgnm' be charged with and tried at one trial for the offence constituted

when com- ) i . <
Piaen com- by such acts when combined, or for any offence constituted by

different any one, or more, of such acts 3.
giknioes. Nothing contained in this section shall affect the Indian
Penal Code, section 71 4.
g Illustrations.
~ to paragraph I—

(a) A rescues B, a person in lawful custody, and in so doing
causes grievous hurt to C, a constable in whose custody B was.
A may be charged with, and tried for, offences under sections 225
and 333 of the Indian Penal Code.

() 4 commits house-breaking by day with intent to commit
adultery, and commits, in the house so entered, adultery with B’s
wife. A may be separately charged with, and convicted of, offences
under gsections 454 and 494 of the Indian Penal Code.

(¢) 4 entices B, the wife of €, away from C, with intent to
commit adunltery with B, and then commits adultery with her.
A may be separately charged with, and convicted of, offences under
sections 498 and 491 of the Indian Penal Code, :

(d) 4 has in his possession several seals knowing them to
be counterfeit and intending to use them for the purpose of
committing several forgeries punishable under section 466 of the
Indian Penal Code, A may be separately charged with, ‘and
convicted of, the possession of each seal under section 473 of the
Indian Penal Code.

\

1 See 8 Cal. 450, 634. 233, sub-sec, iii, ‘the offender shall
2 » All, 29 (dissenting from 6 All, ~ mnot be punished with a more severe
121): 11 Cal. 349: 12 Cal. 495. punishl.ncnt then the Court which
3 12 Cal. 495. tries him could award for any one

. . . ] ’
¢ which provides that in cases of such offences,

falling under the Cr, Pr. Code, sec. §
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(¢) With intent to cause injury to B, 4 institutes a criminal
proceeding against him, knowing that there is no just or lawful
ground for such proceeding ; and also falsely accuses B of having
committed an offence, knowing that there is no just or lawful
ground for such charge. 4 may be separately charged with, and con-
victed of, two offences under section 211 of the Indian Penal Code.

(f) 4, with intent to cause injury to B, falsely accuses him
of having committed an offence, knowing that there is no just
or lawful ground for such charge. On the trial, 4 gives false
evidence against B, intending thereby to cause B to be convicted of a
capital offence. 4 may be separately charged with, and convicted
of, offences under sections 211 and 194 of the Indian Penal Code.

(g) 4, with six others, commits the offences of rioting, grievous
hurt, and assaulting a public servant endeavouring in the discharge
of his duty as such to suppress the riot. 4 may be separately
charged with, and convicted of, offences under sections 147, 325
and 152 of the Indian Penal Code .

(k) 4 threatens B, ¢ and D at the same time with injury to
their persons with intent to cause alarm to them. A may be
separately charged with, and convicted of, each of the three

- offences under section 506 of the Indian Penal Code.

The separate charges referred to in Illustrations (a) to (k)
respectively may be tried at the same time,
to paragraph IT— \

() 4 wrongfully strikes B with a cane. 4 may be separately
charged with, and eonvicted of, offences under sections 352 and
323 of the Indian Penal Code.

(/) Several stolen sacks of corn are made over to 4 and B, who
know they are stolen property, for the purpose of concealing them,
4 and B thereupon voluntarily assist each other to conceal the
sacks at the bottom of a grain-pit. 4 and B may be separately
charged with, and convicted of, offences under sections 411 and 414
of the Indian Penal Code. 3

(%) 4 exposes her child with the knoy'le(.]ge that she is thereby
likely to cause its death. The child dies in consequence of such
exposure. A may be separately charged with, and convicted of,
offences under sections 317 and 304 of the Indian I'fennl (_h)de. :

(7) A dishonestly uses a forged document as genuine ev1d«_?ncﬂ. n
order to conviet B, a public servant, of an offence under section 167
of the Indian Penal Code. A may be separately charged with, and
convicted of, offences under sections 471 (read with 466) and 196
of the same Code.
to paragraph ITI— I

m) A commits robbery on B, a it p
hugt 1):0 bim. A4 may be iepamte]y charged with, and convnctsd of,
offences under sections 323, 392 and 394 of the Indian Penal Code.

1 The convietions here referred to  tained under ‘sec. 149 of the Penal
“relate especially to convietions ob-  Code,’ 7 All 761.

nd, in doing so, voluntarily equses

L.
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236. If a single act or series of acts is of such a nature
i‘l’l‘;}fﬂ‘;} that it is doubtful which of several offences the facts which

fence has can be proved will constitute, the accused may-be charged
‘,’,f;’;eg?m' with having committed all or any of such offences, and any

number of such charges may be tried at once; or he may be
charged in the alternative with having committed some one of
the said offences .

Tllustration.

A is accused of an act which may amount to theft, or receiving
stolen property, or criminal breach of trust or cheating. He may
be charged with theft, receiving stolen property, criminal breach of
trust and cheating, or he may be charged with having committed theft,
or receiving stolen property, or criminal breach of trust or cheating.

Wheﬁ a 237, If, in the case mentioned in section 236, the accused

gﬁ;‘:‘;&s is charged with one offence, and it appears in evidence that he

with one committed a different offence for which he might have been
offence, he ok A
can be son- charged under the provisions of that section, he may be con-

::f:'fli ;’f victed of the offence which he is shown to have committed,
" although he was not charged with it 2,

Tlustration.

A is charged with theft. It appears that he committed the
offence of criminal breach of trust, or that of receiving stolen
goods. He may be convicted of criminal breach of trust, or of
receiving stolen goods (as the case may be), though he was not
charged with such offence.

When of- 238. When a person is charged with an offence consisting
iﬁ_ﬁ‘ﬁd .. Of several particulars, a combination of some only of which

cluded in  constitutes a complete minor offence, and such combination is

offence o :

charged. proved but the remaining particulars are not proved, he may
be convieted of the minor offence, thongh he was not charged
with it®. .

When a person is charged with an offence and facts are

proved which reduce it to a minor offence, he may be convicted
of the minor offence although he is not charged with it

Nothing in this section shall be deemed to authorise a

1 This section, like the correspond- ? 8 Bom. cleen
ing section (455) of the Code of 1872, 7 ek For.decxsmns on the correspond-
refers, not to cases in which the facts ing section (457) of the Code of 1872,
are doubtful, but to cases in which see 3 Cal. 189 and 5 Cal. 8J1,
the application of the law to the 4 1 Bom. 50.
facts are doubtful, 7 N.W, P. 137.

L.
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conviction of any offence referred to in section 198 or section
- 199 when no complaint has been made as required by that

section. :
Llustrations.

(a) 4 is charged, under section 407 of the Indian Penal Code,
with criminal breach of trust in respect of property entrusted to
him as a carrier. It appears that he did commit criminal breach
of trust under section 406 in respect of the property, but that it
was not entrusted to him as a carrier. He> may be convicted
of criminal breach of trust under section 406.

(b) 4 is charged under section 325 of the Indian Penal Code
with causing grievous hurt. He proves that he acted on grave and
sudden provocation. He may be convicted under section 335 of
that Code™.

239. When more persons than one are accused of the same What per-

offence, or of different offences committed in the same trans- izn:hzl:g);d

action, or when one person 1s accused of committing any jointly.
offence, and another of abetment of, or attempt to commit,
‘such offence, they may be charged and tried together or
separately, as the Court thinks fit; and the provisions con-
tained in the former part of this chapter shall apply to all

such charges.
Tilustrations.

(@) 4 and B are accused of the same murder. A and B may be
charged and tried together for the murder.

(b) A and B are accused of a robbery, in the course of which 4
commits & murder with which B has nothing to do. A and B may |
be tried together on & charge, charging both of them with the
robbery, and A alone with the murder.

(¢) 4 and B are both charged with a theft, and B is charged
with two other thefts committed by him in the course of the
game transaction. 4 and B may be both tried together on a
charge, charging both with the one theft, and B alone with the two
other thefts *,

940. When more charges than one are made agamst the With-
ke drawal of
same person, and when a conviction has been had on one or rengaining

more of them, the complainant, or the officer conducting the charges on
conviction

prosecution 3, may, with the consent of the Court, withdraw the o gne of

or the Court of its own accord several
charges.

remaining charge or charges,
i 23 Suth. Or, 61. 5 All 17. So wheré A and B are
* But where 4 and B aréaccused of membersof opposing factions in a viot,

giving false evidence in the same pro- 6 Cal. 96. 1

eeeding they should be tried separ- ® See #60. 495, infre.

ately, 11 Suth. Cr, 16: 10 Cal. 405:
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may stay the inquiry into, or trial of, such charge or charges.
Such withdrawal shall have the effect of an acquittal on such
charge or charges, unless the conviction be set aside, in which
case the said Court (subject to the order of the Court setting
aside the conviction) may proceed with the imnquiry into or trial
of the charge or charges so withdrawn?.

CHARTER XX.

OF THE TRIAL OF SUMMONS-CASES BY MAGISTRATES.
Procedure 947, The following procedure shall be observed by Magis-
in gum- . .
St trates in the trial of summons-cases ®.
:;j:t'ance 2492, When the accused appears® or is brought before the
of accusa- Magistrate, the particulars of the offence of which he is
:m‘eff be  gceused shall be stated to him, and he shall be asked if he has

any cause to show why he should not be convicted; but it
shall not be necessary to frame a formal charge.

Conviction = 248. If the accused admits that he has committed the

';’mfmof offence of which he is accused, his admission shall be recorded

truth of  as nearly as possible in the words used by him*; and if he

secusation. o, ows no sufficient cause why he should not be convicted, the
Magistrate shall convict him accordingly.

Procedure 244, If the accused does not make such admission, the

;lc‘flnm';‘_’ Magistrate shall proceed to hear the complainant (if any), and

missionis take all such evidence as may be produced in support of the
Fde prosecution®, and also to hear the accused and take all such
evidence® as he produces in his defence”.

1 Compare gec. 424.

% . e. cases relating to offences not
punishable with death, transporta-
tion, or imprisonment for more than
six months, sec. 4, cl. (£). Where
there are two distinet charges against
the same person arising out of the
pame facts, and one is & summons-case
and the other a warrant-case, the
mode of trial should be that applicable
to the greater of the two charges, i.e.
the case should he tried as a war-
rant-oase, 11 Ual. g2, per Wilaon J.

% As to excusing his personal at-
tendance, see sec. 205.

* Where he tenders a written de-
fence the Magistrate need not ex-
amine him personally, 16 Suth. Cr. 63.
. ® As to the duty of the prosecution
to call witnesses able to give material
evidence, and the inference which may
be drawn if they are not called, seo
8 Cal. 121x: 10 Cal. 1070.

¢ A convietion by a Magistrate who
has refused to examine a witness for.

-mally tendered by the acoused is il-

legal, 4 Ben. Appx. 77.
! As to the memorandum of the
substance of the evidence, sec sec, 3 55.
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The Magistrate may, if he thinks fit; on the application of

the complainant or accused, issue process to compel the attend-
ance of any witness or the production of any document or

other thing.

The Magistrate may, before summoning any witness on such
application, require that his reasonable expenses, incurred in
attending for the purposes of the trial, be deposited in Court!.

L

245. If the Magistrate upon taking the evidence referred Acquittal.
to in section 244 and such further evidence (if any) as he may,
of his own motion, cause to be produced, and (if he thinks fit)

examining the accused, finds the accused not guilty, he shall

record an order of acquittal 2.

It he finds the accused guilty, he shall pass sentence upon Sentence.

him aceording to law 2.

246. A Magistrate may, under section 243 or section 245, Finding

convict the accused of any offence triable under this chapter 1‘:;
which from the facts admitted or proved he appears to h

t limited

ave plaint or

committed, whatever may be the nature of the complaing or "M

SUIMMmons.

247. If the summons has been issued on complaint 4, and Non-ap-
upon the day appointed for the appearance of the accused

or any day subsequent thereto to w
adjourned the complainant does not appear®, the Magistrate |

shall, notwithstanding anything hereinbefore contained, acquit
the accused®, unless for some reason he thinks proper to adjourn
the hearing of the case to some other day .

! Where the complninant faila to
make such deposit, the Magistrate
deals with the case on the evidence
before him, 5 Mad. 160.

* As to making an order for com-
pensation against the complainant, see
sec. 250, infra, 5§ Mad. 381 ; 10 Bom,
199.

® He must pass some sentence, if
only a wominal one, 4 Mad, H, C.,
Rulings, 1xvi.

* See supra, sec. 4, cl. (a).

® As to dismissal where he does
appear and is examined, see sec. 203,
supra.

¢ » Mad. 213. The Magistrate need
not wait till the Court is about to close
for the day to give the absent com-
plainant an opportunity of appearing,
7 Mad. 356.

7 or to a later hour on the same
day, 7 Mad. 356. The order for ad=
journment should ordinarily be made
in the presence and hearing of the
parties, and if the complainant does
not appear on the day or at the hour
to which the case is adjourned, the
Magistrate may scquit the accused,
22 Suth, Cr. 40.

pearance

hich the hearing may be plainant.
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248. If a complainantl, at any time before a final order is
passed in any case under this chapter, satisfies the Magistrate

complaint.
that there are sufficient grounds for permitting him to
withdraw his complaint? the Magistrate may permit him
to withdraw the same?, and shall thereupon acquit the ac-
cused. }

Power to 249. In any case instituted otherwise than upon complaint,

:Z‘;I&ifl’g‘: a Presidency Magistrate, a Magistrate of the first class, or,

whenno  with the previous sanction of the District Magistrate, any

:i?pl&m' other Magistrate, may, for reasons to be recorded by him,
stop the proceedings at any stage without pronouncing any
judgment either of acquittal or conviction, and may thereupon
release the accused. 1

Frivolous 250. If, in any case instituted upon complaint 4, a Magis-

tions com. trate acquits the accused under section 245 or section 247, and

plaints.  is of opinion that the complaint was frivolous or vexatious?, he

may, in his discretion, by his order of acquittal, direct the
complamant?! to pay to the accused, or to each of the accused

! In cases of contempt of the law-
ful authority of a public servant the
¢ complainant’ must be deemed the
public servant whose authority has
been resisted, and without whose
sanction the offender cannot be pro-
secuted, and not the person injured
by the resistance, 2 Bom. 653. Of
course where a judge acting judicially
is ¢ complainant’ he is not subject to
the penalty provided by sec. 250 ; I
Bom. 176.

2 Tt will be remembered that this
chapter refers only to summons-cases,
6 Mad. 316. As to compounding
offences, see sec. 345 and 10 Cal. 551.

3 And the District Magistrate can-
not revive a charge which a Deputy
Magistrate has allowed to be with-
drawn, 35 Suth. Or. 64: 10 Cal. 551.

# A case instituted by the police on
& complaint to them is-not ‘instituted
upon eomplaint’ within the meaning
of this section, 6 ATl g6 : 7 Mad. 563.
And as the chapter refers only to
summons-cases, compensation under

this section camnot be given in war-
rant-cases : see I Bom. H. C. 181:
6 Mad. 316: 7 Suth. Cr. 11, 12. O
course the power conferred by sec.
250 is not confined to complaints of
offences under the Penal Code, 4
N. W.P.94. As ¢complaint’ means
an allegation that some person has
committed an ‘offence’ (sec. 4, cl. a,
gupra) no compensation can be given
under this section for an act, such as
illegal geizure of cattle under colour of
the Cattle Trespass Act, 1871, which
hag not been made an ‘offence’ by
that Act or otherwise, 9 Mad, 102,

® Where the compleint ig well-
founded as regards the accuzed 4 and
frivolous as regards the accused B,
compensation may be directed to be
paid to B, 5 Mad. 381. Where the
complaintisboth frivolousand false; the
award of compensation for ite frivolity
does not preclude the Magistrate from
sanctioning a prosecution for making
a false complaint, Mad, H. ¢, Pro., 12
Nov.1875, cited by Henderson, p- 238.
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here there are more than one, such compensation, not ex-
ceeding fifty rupees, as the Magistrate thinks fit. 2,

The sum so awarded shall be recoverable as if it were a fine *: Recovery
provided that, if it cannot be realised, the imprisonment to be Zﬁ;‘;ﬁ" i
awarded shall be simple, and for such term, not exceeding
thirty days, as the Magistrate directs 4,

At the time of awarding compensation in any subsequent
civil suit relating to the same matter, the Court shall take
nto account any sum paid or recovered as compensation under
this section.

CHAPTER XXI.

OF THE TRIAL OF WARRANT-CASES BY MAGISTRATES.

_ 251. The following procedure shall be observed by Magis- Procedure

trates in the trial of warrant-cases 5. byt

rant-cases.
252, When the accused appears® or is brought before a Evidence
Magistrate, such Magistrate shall proceed? to hear the o= 7= Jwosts
. . 5 cution,
plainant (if any) and take all such evidence? as may be produced
in support of the prosecution ?,
The Magistrate shall ascertain, from the complainant or
otherwise, the names of any persons likely to be acquainted
with the facts of the case and to be able to give evidence for
the prosecution, and shall summon®® to give evidence before
himself such of them as he thinks necessary.

258. If upon taking all the evidence referred to in section Discharge
252, and making such examination (if any) of the accused as of accused.
the Magistrate thinks necessary, he finds that no case against

! Where there are (e.g.) three ac-
eused persons against each of whom
the complaint is frivolous, the Magis-
trate may award in the whole Rs. 150,
i.e. Rs. 50 to each, 14 Suth. Cr. 75.

? There is no appeal from an order
under this section.

? Sees. 386, 387, infra.

¢ See form, Sched. V. No. 0.

i, e. cases relating to offences
punishable with death, transportation,

or imprisonment for more than six
months, Where the complainant
makes against the same person two
charges, one a sumnions-case, the
other a warrant-case, the procedure
must be under chap, xxi ; 11 Cal. 91,

6 See. 340

7 But see sec. 353, par, 2.

8 Secs. 353-357:

® 3 Cal.389: 2 All 447.

19 Sge form, Sched, V. No. 31,
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the accused has been made out which if unrebutted would
warrant his conviction, the Magistrate shal]{ disc‘ﬁarg‘e him 1,

Nothing in this section shall be deemed to prevent a Magis-
trate from discharging the accused at any previous stage of
the case if, for reasons to be recorded by such Magistrate, he
considers the charge to be groundless .

Charge to 254, If, when such evidence and examination have been taken
Eﬁlﬁf[:fd and made, the Magistrate is of opinion that there is ground for

fence ap-  presuming that the accused has committed an offence® triable

g:xid, under this chapter, which such Magistrate is competent to try,
and which, in his opinion, could be adequately punished by

. him, he shall frame in writing a charge against the accused.
Plea. 255, The charge shall then be read and explained to the

accused, and he shall be asked whether he is guilty or has

any defence to malke.

If the accused pleads.guilty%, the Magistrate shall record
the plea®, and may in his discretion convict him thereon.

256. If the accused refuses to plead or does mnot plead,
or claims to be tried, he shall be called upon to enter upon
-his defence and to produce his evidence, and shall, at any
time while he is making his defence®, be allowed to recall and
cross-examine any witness for the prosecution present in the

Court or its precincts .

If the accused puts in any written statement, the Magis-
trate shall file it with the record.

Procesli‘for 257. If the accused applies® to the Magistrate to issue any
;‘;ﬂ’:ﬂgﬁ process for compelling the attendance of any witness (whether

of evidence he has or has mnot been previously examined in the case) for

at instance v ; 3 ¥
of accused, the purposes of examination or cross-examination, or the

! The digcharge is not final like an
acquittal, 5 Suth. Cr. 58. Where &
subordinate Magistrate has improperly
discharged a prisoner and no further
evidence is procurable, the District
Magistrate should refer the proceed-
ings to the High Court, 1 Cal, 282:
10 Cal. 1027: 6 Mad. 25 As to
reviving the proceedings where farther
evidenco has heen disclosed, see 2
Cal. 408.

2 30 Cal. 67.

® not  necesearily the offence ex-

presely charged, 5 Bom. H. C., Cr. Ca,
100,

* An admission which does not ad-
mit all the elements of the charge
is not a plea of guilty to the charge,
see 7 Cal. 961 25 Suth. Or. 23, col. 2.

® The plea, not merely a narrative
of what occurred and of the statements

- made by the prisoner, ¥ Cal. g6.

¢ even after the case for the pro-
gecution is closed.

7 See also sec. 257.

® at any time,

L
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production of any document or other thing, the Magistrate
shall issue such process unless he considers that such applica-
tion should be refused on the ground that it is made for the
purpose of vexation or delay, or for defeating the ends of
justice. Such ground shall be recorded by him in writing.
The Magistrate may, before summoning any witness on such
application, require that his reasonable expenses incurred in

attending for the purposes of the trial be deposited in Court.

258. If in any case under this chapter in which a charge
has been framed the Magistrate finds the accused not guilty,
he shall record an order of acquittal.

- If in any such case the Magistrate finds the accused gﬂilty, Conyiction.
he shall pass sentence npon him according to law ™.

Acquittal.

259, When the proceedings have been instituted wupon Absence
complaint and upon any day fixed for the hearing of the case ;{;&Tm
‘the complainant is absent and the offence may be lawfully
compounded 2, the Magistrate may, in his discretion, notwith-
standing anything' hereinbefore contained, at any time before
the charge has been framed, discharge the accused?.

CHAPTER XXII.

OF SUMMARY TRIALS.

260. Notwithstanding anything contained in this Code, Power to
(1) the District Magistrate, gﬁr;‘;_‘"

(2) any Magistrate of the first class specially empowered
in this behalf by the Local Government*, and
(3) any Bench of Magistrates invested with the powers

\

is about to close for the day, 7 Mad.
213, 356. Seesee. 253, par. 2,

4 All Assistant Commissioners in
Oudh, being Magistrates of the firsg
class, have been 80 empowered, Macph,

! He must pass some sentence,
however alight, 3 Suth. Cr. Let. 15,
col. 1. For a form of warrant of com-
mitment on a gentence of imprigon-
ment or fine, gee Sched. V. No. 29.

* Sec. 345, infra.

? Except under this section and the
last clause of sec. 253, the magistrate
cannot, in a warrant case, discharge
the accused in consequence of the
complainant’s absence, 10 Cal. 67.
The magistrate need not, in order to
give the absent complainant an oppor-
tunity of appearing, wait till the Court

Lists, 1884, P 497 Where a Magis-
trate not empoweredinthiz behalf tries
an offender summarily, see sec. 530, cl,
(g). That for the purpose of giving
himself summary jurisdiction, he can-
not split up an offence into its com-
ponent parts, or reject one part of o
complaint and accept another, see 4
Cal. 18 and 11 Oal. 236,
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of a Magistrate of the first class and specially empowered
in this behalf by the Local Government ! may try'in a summary
way all or any of the following offences :— :

(«) Offences not punishable with death, transportation or
imprisonment for a term exceeding six months ;

(6) Offences relating to weights and measures, under sec-
tions 264, 265 and 266 of the Indian Penal Code ;

(¢) Hurt, under section 323 of the same Code ;

(@) Theft, under section 379, 380 or 381 of the same Code,
where the value of the property stolen does not exceed fifty
rupees ; :

(¢) Receiving or retaining stolen property, under section 411
of the same Code, where the value of such property does not
exceed fifty rupees; -

(f) Assisting in the concealment or disposal of stolen pro-
perty, under section 414 of the same Code, where the value of
such property does not exceed fifty rupees ;

(9) Mischief, under section 427 of the same Code?;

(#) House-trespass, under section 448 of the same Code ;

(¢) Insult with intent to provoke a breach of the peace,
under section 504, and eriminal intimidation, under section
506, of the same Code ;

(/) Abetment of any of the foregoing offences ;

(£) An attempt to commit any of the foregoing offences,
when such attempt is an offence :

Provided that no case in which a District Magistrate exer-
cises the special powers conferred by section 34 shall be tried
in a summary way.

Power to 261. The Local Government may confer on any 'Bench
vest . of Magistrates invested with the powers of a Magistrate of

Magis-  the second or third class power to try summarily all or any
trates in-~

Seatod of the following offences * :—
with less (@) Offences against the Indian Penal Code, sections 279,
power.

278, 279, 285, 286, 289, 290, 292, 293, 294, 323, 334, 336,
341, 352, 426 and 447 ;

! That a Bench empowered under . * That a Bench empowered under
gection 260 can try only the offences  section 261 can try only the offences
named therein, gee 31 Suth, Cr. 12, nemed therein, see 21 Suth, Qr, 12,
col. 3: g Cal, g6, col, 2: 9 Cal. 96,

# 10 Cal. 408,
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(2) Offences against Municipal Acts, and the conservancy-
clauses of Police Acts, punishable only with fine, or with
imprisonment for a term not exceeding one month ;

(¢) Abetment of any of the foregoing offences ;

(@) An attempt to commit any of the foregoing offences,
when such attempt is an offence.

© 262. In trials under this chapter, the procedure prescribed Procedure

for summons-cases shall be followed in summons-cases, and n?f,:;:’ﬁ;d :
the procedure prescribed for warrant-cases shall be followed warrant-
In warrant-cases, exceptas hereinafter mentioned. ;?f::ﬁg
No sentence of imprisonment for a term exceeding three Limit of
months shall be passed in the case of any conviction under Ll?el;?,son-

this chapter?.

263. In cases where no appeal lies?, the Magistrate or Recordin |
Bench of Magistrates need not record the evidence of the :;‘:’Z:e
witnesses or frame a formal charge ; but he? or they shall enter there is no
in such form as the Local Government may direct the follow- %
ing particulars :— ;

(2) the serial number ;

(6) the date of the commission of the offence ;

(¢) the date of the report or complaint ;

(#) the name of the complainant (if any);

(¢) the name, parentage and residence of the accused ;

(f) the offence complained of and the offence (if any)
proved, and in cases coming under clause (d), clause (e) or
clause (1) of section 260 the value of the property in respect
of which the offence has been committed ;

(9) the plea of the accused and his examination (if any);

(%) the finding, and, in the case of a conviction, a brief
statement of the reasons therefor* ;

(?) the sentence or other final order ; and

(/) the date on which the proceedings terminated.

* This clause (which was added by
the Select Committee) refers only to
substantive sentences, not to cases
where simple imprisonment is ordered
ag a process for enforeing payment of
fine, 6 AllL 61. Solitary confinement
may be imposed ag part of the sen-
tence in summary trials, 6 All. 83.

* See secs. 414, 515.

# The magistrate must not depute
this duty to & clerk, nor can he affix his
signature to the record or judgment
by a stamp, 6 Mad. 396.

4 He should so state the reasons
that the High Court on revision may
judge whether there were sufficient
materials before him to support the
convietion, 6 Cal, 579.
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Recordin 264, In every case tried summarily by a Magistrate or
appealable Boych in which an appeal lies?, such Magisfrate or Bench
shall, before passing sentence, record a judgment emhbodying
the substance of the evidence? and also the particulars men-
tioned in section 263.
. Such judgment shall be the only record in cases coming
within this section.

Language 265, Records made under section 263 and judgments re-
zfl;??j;_ corded under section 264 shall be written by the presiding
ment.  officer, either in English or in the language of the Court, or,
if the Court to which such presiding officer is immediately
subordinate so directs, in such officer’s mother-tongue.
Bench may  The Local Government may authorise any Bench of Magis-
be autho- ! 5
need to  trates empowered to try offences summarily to prepare the
zfgfééy aforesaid record or judgment by means of an officer appointed
] in this behalf by the Court to which such Bench is im-
mediately subordinate, and the record or judgment so prepared
shall be signed by each member of such Bench present taking

part in the proceedings.

CHAPTER XXIII.
OF TRIALS BEFORE HIGH COURTS AND COURTS OF SESSION.
A.— Preliminary.
'C?u‘fth, 266. In this chapter, except in sections 276 and® 307, the
defined.  expression ¢ High Court’ means a High Court of Judicature
established or to be established under the twenty-fourth and
twenty-fifth of Victoria, chapter 104, and.includes the Chief
Court of the Panjib, and such other Courts as the Governor
General in Council may, by notification in the Gazette of India,
declare to be High Courts for the purposes of this chapter.
;[;-1:1;1 ’:3;1-1 9267. All trials under this chapter before a High Court
Court to be shall be by jury ;
by jury. and, notwithstanding anything herein contained, in all
eriminal cases transferred to a High Court under this Code or

! See secd. 407, 4186, this reason; but if it cannot be dis-
2 not the substance of every sepa- - posed of because of this defect, the
rate deposition, 25 Suth. Or. 6, ¢col. 2. ~Court B}lolﬂd require the Magistrate
If the direction in sec. 264 i3 not com-  to repair the defect, or order a re-
plied with, the Court of Session shonld  trial, 1 All. 680,
not quash the conviction merely for ¥ Act X of 1886, sec. 8.
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ler the Letters Patent of any High Court established under
the twenty-fqurth and twenty-fifth of Victoria, chapter 104,
the trial may, if the High Court so directs, be by jury.

268. All trials before a Court of Session shall be either by Trials be-

2 AL . 1 fore Court
Jury, or with the aid of assessors?®. oFSagaat

269. The Local Government may, by order in the official Local
Qazettez, direct that the trial of all offences, or of any par- ggzir;;y
ticular class of offences, before any Court of Session, shall be order trials

by jury in any District, and may revoke or alter such order, léif:,):f of
When the accused is charged at the same trial with several Sesf‘f". S

offences of which some are and some are not triable by jury, hebriEg

he shall be tried by jury for such of those offences as are triable

by jury, and by the Court of Session, with the aid of the jurors

as assessors, for such of them as are not triable by jury 3.

270. In every trial before a Court of Session, the prosecu- Conduet

tion shall be conducted by a Public Prosecutor £, f)if%r;:l
: . ‘ourt of
B.—Commencement of" Proceedings. ggslgo:

271, When the Court is ready to commence the trial, the Com-
accused shall appear or be brought before it, and the charge e
shall be read out in Court and explained to him 3, and he shall P
be asked whether he is guilty of the offence charged, or claims
to be tried. .

If the accused ¢ pleads guilty 7, the plea shall be recorded 8, Plea of
and he may be convicted thereon ?, guilty.

272. If the accused refuses to, or does not, plead, or if he Refusal to
claims to be tried, the Court shall proceed to choose jurors or it
assessors as hereinafter directed and to try the case : tried,

Provided that, subject to the right of objection hereinafter Trial by
mentioned, the same jury may try, or the same assessors Mgy e Juy

; A Oor assessory
2id in the trial of, as many accused persons successively as the of several

: g offenders
Court thinks fit, in sugces-
sion,

! But see sec. 536. comprise all the elements of the charge

? See the notifications mentioned  is not such a plea, 7 Cal. 96 11 Cal,
in the Appendix to the Code. 410.

$ Act ;)(l of 1886, sec. g. * 7 Cal. 96, The record should be

* Sec. 4, ol. (m), rupra. in the language in which the p?ea s

® 5 Cal. 826: g Mad. Gr. conveyed ‘to t;1‘1'96(10m‘t by the inters

® not his counsel or pleader, 15 preter, 5 C al. 826, 4
Suth, Cr. 42. ? Whero there has been a previous

? An admission which does not convietion, see sec. 31o, infra,
YOL, T1. M
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: ‘ 273. In trials before the High Court, when it appears to

shoustain the High Court at any time before the commencement of the

charge.  trial of the person charged, that any charge or any portion
thereof is clearly unsustainable, the Judge may make on the
charge an entry to that effect.

Effect of Such entry shall have the effect of staying proceedings upon

gt the charge or portion of the charge, as the case may be’.

C.—Choosing a Jury.
Number of = 274. In trials before the High Court the jury shall consist
jary: of nine persons.

In trials by jury before the Court of Session, the jury shall
consist of such uneven number not being less than three, or
more than nine, as the Local Government, by order applicable
to any particular district or to any particular class of offences
in that district, may direct 2. '

Jury for 275. In a trial by jury, before the Court of Session, of a
trial of person not being an European or an American, a majority of

persons not

E“ROPGRPS the jury shall, if he so desires, consist of persons who are
or Ameri-

cans,  Deither Europeans nor Americans.
Jurors _ 276, The jurors shall be chosen by lot® from the persons
i};"f;’;‘ summoned to act as such, in such manner as the High Court *

may from time to time by rule direct :
Proviso. Provided that—
Existing Jfirst, pending the issue under this section of rules for any
practice.  (1,urt, the practice now prevailing in such Court in respect to
the choosing of jurors shall be followed ;
Perions secondly, in case of a deficiency of persons summoned, the
;‘:‘ﬁ:’;ﬂ number of jurors required may, with the leave of the Court,
ing. be chosen from such other persons as may be present®; and
Trialsbe-  #hirdly, in the Presidency-towns—
2‘,’:{’ ;ﬁim () if the accused person is charged with having committed
an offence punishable with death, or
(6) if in any other case a Judge of the High Court so directs,
the jurors shall be chosen from the special jury list herein-

after prescribed. !
1 But it is not an acquittal for the ~ * 1 Bom. 462,
purpose of gec. 403 ; see the explana- $ See gsec. 266Z Supra.
tion to that section. . © Of. the English practice of award-

2 Heo the notifications mentioned ing & tales de ciroumstantibus,
in the Appendix to this Code,

L
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277. As each juror is chosen, his name shall be called Names of
aloud, and, upon his appearance, the accused shall be asked if {,‘;"gﬁg&
he objects to be tried by such juror.
Objection may then be taken to_such juror by the accused or Objection
by the prosecutor, and the grounds of objection shall be stated : o juxoc
Provided that, in the High Court, objections without Objection
grounds stated shall be allowed to the number of eight on ;‘:ﬁggﬁ

behalf of the Crown and eight on behalf of the person or all stated.
the persons charged.

278. Any objection taken to a juror on any of the follow- Grounds of
: . : : y objection,
g grounds, if made out to the satisfaction of the Court, shall

be allowed :—

(@) some presumed or actual partiality in the juror!;

(2) some personal ground, such as alienage, deficiency in the |

qualification required by any law or rule having the force of
law for the time being in force, or being under the age of
twenty-one or above the age of sixty years ;

* The following list of grounds of
challenge, taken from the New York
Code of Uriminal Procedure, § 377,
with some slight omissions and verbal
changes, illustrates the presumed par-
tiality here mentioned :—

1. Consanguinity or affinity, within
the ninth degree, to the person alleged
to be injured by the crime charged,
or on whose complaint the prosecution
was instituted, or to the accused.

2, Bearing to him the relation of
guardian or ward, attorney or client, . ..
master or servant, landlord or fenant,..,
or being in his employment on wages.

3. Being a party adverse to the ac-
cuged in a civil suit, or having com-
plained against, or been accused by
him, in a eriminal prosecution.

4 Having served on a coroner’s
jury which inquired into the death of
the person whose death is the subject
of the eharge.

5. Having served on a jury which
has tried another person for the crime
with which the accused is charged.

6. Having been one of a jury for-
merly sworn to try the same charge and
whose verdict was sef aside, or which
was discharged without a verdiet.

7. If the crime charged be pun-
ighable with death, the entertaining
of such conscientious opinions as would
preclude his finding theaccused guilty.

¢ Actual partiality ’ is such a state of
mind on the part of the juror, in re-
ference to the case or to either party,
ag satisfies the Court, in the exercise
of a sound discretion, that he cannot
try the issue impartially and without
prejudice to the substantial rights of
the party challenging. But the pre-
vious expression or formation of an
opinion or impression with reference
to the guilt or innocence of the ae-
cused, or & present opinion or impres-
sion in reference thereto, is not a
sufficient ground of challenge for
actual partiality, to any person other-
wise legally qualified, if he declare
on oath that he believes that such

“opinion or impression will not in-

fluence his verdict, and that he can
render an impartial verdict accord-
ing to the evidence, and the Court iz
gatisfied that he dogs not entertain
guch & present opinion or impression
as would influence his verdict. See
N. Y. Cr. Proe. Code, § 376.

M 2
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(¢) his having by habit or religious vows relinquished all
care of worldly affairs ;

(4) his holding any office in or under the Comt

(¢) his executing any duties of police or being entrusted
with police-duties ;

( f ) his having been convicted of any offence Whlch in the

opinion of the Court, renders him unfit to serve on the jury;

(9) his inability to understand the language in which the
evidence is given, or, when such evidence is interpreted, the
language in which it is interpreted ;

(#) any other circumstance which, in the opinion of the
Court, renders him improper as a juror.

~ Decision of 279, Every objection taken to a juror shall be decided by
SRSt Court, and such decision shall be recorded and be final.
Supply of  If the. objection is allowed, the place of such juror shall be
?;;‘.ﬁ: 2 supplied by any other juror attending in obedience to a
:'g}f';;llsib_ summons and chosen in manner provided by section 276; or,
jeotion  if there is mo such other juror present, then by any other
sllowed.  person present in the Court whose nmame is on the list of
jurors, or whom the Court considers a proper person to serve
on the j Jury, provided that no objection to such juror or other
person is taken under section 278 and allowed.

Foreman

280, When the jurors have been chosen, they shall appoint
one of their number to be foreman.

The foreman shall preside in the debates of the jury, deliver
the verdict of the jury, and ask any information from the
Court; that is required by the jury or any of the jurors.

If a majority of the jury do not, within such time as the
Judge thinks reasonable, agree in the appointment of a fore-
man, he shall be appointed by the Court.

Swearing "~ 928]. When the foreman has been appointed, the jurors

ofjarors.  hall be sworn under the Indian Oaths Act, 1873,

Procedure 282, If, in the course of a trial by jury, at any time before

:’el;i:e JoXO the return of the verdict, any juror, from any sufficient cause,

attend, elc. is prevented from attending throughout the trial, or if any
juror absents himself, and it is not practicable to enforce his

! Act X of 1873. The Bombay mob be sworn, 3 Bom, H. C., Cr, Ca,
High Court had ruled that in trials 56, and see 8 Bea. 562, per Jack~
before Sessions Courts the jurors need  BOR J.

1



N8

attendance, or if it appears that any juror is unable to under-
stand the language in which the evidence is given, or, when
such evidence is interpreted, the language in which it is inter-
preted’, a new juror shall be added, or the jury shall be
discharged and a new jury chosen.

In each of such cases the trial shall commence anew.

288. The Judge may also discharge the jury whenever the Discharge

prisoner becomes incapable of remaining at the bar. of jury in
< case of

il : prisoner’s

D.—Choosing Assessors. st

284, When the trial is to be held with the aid of ASSESSOTS, A ssessors
two or more shall be chosen, as the Judge thinks fit, from the (l:ll;)c‘;:en
persons summoned to act as such. '

285. If, in the course of a trial with the aidof assessors, Procedure
at any time before the finding, any assessor is, from any ::1;23‘::
sufficient cause, prevented from attending throughout the trial, unable to
or absents himself, and it is not practicable to enforce his sl
attendance, the trial shall proceed with the aid of the other
assessor or assessors.

If all the assessors ave prevented from attending, or absent
themselves, the proceedings shall be stayed, and a new trial
shall be held with the aid of fresh assessors.

E.—Trial to close of Cases for Prosecution and Defence.
286. When the jurors or assessors have been chosen, the Opening

prosecutor shall open-his case by reading from the Indian e for
Penal Code or other law the description of the offence charged, Ko

and stating shortly by what evidence he expects to prove the
guilt of the accused.
The prosecutor shall then examine his witnesses 2. Exatina-

287. The examination of the accused duly recorded by or :-115; e(;f wit-
before the committing Magistrate shall be tendered by the Examina.

3 ¥ 1 3 tion of ac-
prosecutor and read as evidence . Mot &
his reason to the Court and offer to fore Magis-
put the witnees in the box for cross- trate.
examination, 7 All. 9o4. Where there

! This provision as to language was
inserted by the Select Committee.
? It is not enough to put in the

depositions and allow the witnesses
to be cross-examined upon them, 9
Mad. 83. When the public prosecu-
tor does not call a witness becaure he
would not in hig (the prosecutor’s)
opinion speak the truth or support
his case, the prosecutor should explain

has been a previous oconviction, see
gec. 3I0.

s pefore the accused ix called up
4o enter on his defence. Tt must of
course be first proved that the accused
was the person who was examined
and gave the deposition, 11 Cal, 580.
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288. The evidence of a witness duly taken ! .in the Iiresenee‘
of the accused before the committing Magistrate may, in the
discretion of the presiding Judge?, if such witness is produced-
and examined, be treated as evidence in the case 2.

© at prelimi-
nary in-
quiry.

Procedure
after ex-
amination
of wit-
nesses for
progecu-
tion,

289, When the examination of the witnesses for the pro’secu-
tion and the examination (if any) of the accused are concluded,
the accused shall be asked whether he means to adduce evidence.

If he says that he does not, the prosecutor may sum up his
case; and if the Court considers that there is no evidence that
the accused committed the offence, it may then, in a case tried
with the aid of assessors, record a finding, or, in a case tried
by a jury, direct the jury to return a verdict, of not guilty.

If the accused or any one of several accused says that he

_means to adduce evidence and the Court considers that there
ig no evidence that the accused committed the offence, the
Court may then, in a case tried with the aid of assessors,
record 2 finding, or, in a case tried by a jury, direct the jury
to return a verdict, of not guilty.

If the accused or any ome of several accused says that he
means to adduce evidence, and the Court considers that there
is evidence that he committed the offence, or if, on his saying
that he does not mean to adduce evidence, the prosecutor* sums
up his case and the Court considers that there is evidence that
the accused committed the offence, the Court shall eall on the
accused to enter on his defence.

290. The accused or his pleader may then open his case,
stating the facts or law on which he intends to rely, and
making such comments as he thinks necessary on the evidence
for the prosecution. He may then examine his witnesses (if

Defence.

! Ag to the presumption that the
evidence was duly taken, see the
Evidence Act, sec. 8o.

4 The exercise of this discretion by
a Sessions Judge is of course open to
revision by the High Court on appeal,
31X Bom. H. U, 282, per West J.

® 9 Mad. 85, This eection does
not enable & Court trying & canse to
take a witness's deposition bodily from
the Magistrate’s record, and to treat
it as evidence before iteelf, 7 All. 863,
approving of Phear J.'s remarks in

12 Ben. App, 15. The Judge should
put to the witnesses whom he pro-
poses to contradict by their former
statements the whole or such por-
tions of their depositions as he in-
tends to rely upon in his decition, so
as to afford them an opportunity of
explaining their meaning, or denying
that they had made any such state.
meats, and 8o forth, 7 AllL 863~4,
per Straight J,
* 11 Bom. H,C, 102. :



PIER XXIII. TRIALS BEFORE HIGH COURTS, ETC. 167 L

any) and after their cross-examination and re-examination
(if any) may sum up his case. :

~ 291. The accused shall be allowed to examine any witness Right of
not previously named by him, if such witness is in attendance ; . ;f:gfs
but he shall not, except as provided in sections 211 and 231, nation and
be entitled of right to have any witness summoned, other than i‘;ﬂ?mng
the witnesses named in the list delivered to the Magistrate by nesses.
whom he was committed for triall.

292, If the accused, or any of the accused, has stated, Prosecu-
when asked under section 289, that he means to adduce f,‘;ﬂ:l,’l’)i“
evidence, the prosecutor shall be entitled to reply2.

298. Whenever the Court thinks that the jury or assessors View by
should view the place in which the offence charged is alleged 1"-Y °*
to have been committed, or any other place in which any
other transaction material to the trial is alleged to have
occurred, the Court shall make an order to that effect, and the
jury or assessors shall be conducted in a body, under the care
of an officer of the Court, to such place, which shall be shown
to them by a person appointed by the Court.

Such officer shall not, except with the permission of the
Court, suffer any other person to speak to, or hold any com-
munication with, any of the jury or assessors, and, unless the
Court otherwise directs, they shall, when the view is finished,
be immediately conducted back into Court.

294. If a juror or assessor is personally acquainted with any Whenjuror
relevant fact, it is his duty to inform the Judge that such is the 3;;5?:5:;_
case, whereupon he may be sworn, examined, cross-examined amined.
and re-examined in the same manner as any other witness.

995, If a trial is adjourned, the jury or assessors shall Jury or as-
attend at the adjourned sitting, and at every subsequent yerond :;’
sitting, until the conclusion of the trial % Amnsd

2968. The High Court may, from time to ti@e, make rules* Lmki;g-up
as to keeping the jury together during a trial before such fury.

! The Judge however may, if he sec. 289 that he meant to. addu.ce evi-
thinks fit, permit the summoning of ~ dence and on further consideration did
witnesses not so named, 8 All, 668. not do 80, the Court should not from

* Tn applying secs. 289 and 292 the this circumstance ma(l::l & presumption
construction most favourable to the adverse to }um,slo d ; Mi’lf
prisoner should he adopted, 10 Cal. 3 See sec. 31 b'm ('532, infra, "
1034 ; and see 14 Cal. 245. Where 4 Qee the Bombay Government Ga-

the accused stated when asked under  zélfe, 24th June 1875, Part I, p.653.
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Court lasting for more than one day, and, subject to such
rules, the presiding Judge may order whether and in what
manner the jurors shall be kept together under the charge of
an officer of the Court, or whether they shall be allowed to
return to their respective homes. ; :

L

L.—Conclusion of Trial in Cases lried by Jury.

297. In cases tried by jury, when the case for the defence
and the prosecutor’s reply (if any) are concluded, the Court
shall proceed to charge the jury, summing up the evidence for
the prosecution and defence!, and laying down the law by

Charge to
i

which the jury are to be guided 2.

! The Judge should give a full and
detailed statement of the evidence on

hoth sides; he should point out the’

legal bearing of it, 3 Suth. Cr. 69;
and what weight the jury ought to
attach t6 the several parts. His
omigsion to do so, if the accused is
thereby prejudiced, amounts to such
an error in law as would justify a
Court of Appeal in setting aside the
verdict, 5 Bom. H. C., Cr, Ca. 85,
94; and see 9 Suth. Or. 51. He
should . tell the jury what are the
" principal points in the evidence, and
how they bear for or against the pri-
soner, 6 Suth. Cr. 72 : 25 Suth. Cr. 54.
He may warn them not to disbelieve
a mass of otherwise consistent evi-
dence because in minor and imma-
terial points the witnesses made dif-
ferent statements, 1 Suth. Cr. 17.
Of course, where there is no legal evi-
dence for the prosecution, the judge
should direct the jury to acquit, ¥
Sath, Or. 39. If it be necessary to
refer to a previous conviction of the
acoused, he should tell them to try
the present case on its own merits,
and warn them not to allow the pre-
vious convietion to influence their
minds, 6 Suth. Cr. 64, per Norman J.
He should not give a positive opinion
a8 to the guilt or innocence of the
prisoner, as Native juries are too apt
to follow it, without paying any atten-
tion to the facts of the case, 1 Suth.
OUr. 26, per Glover J.; but see Suth.
1864, Cr, 5, per Jackeon J. Nor

should he tell the jury that the pri-
soner had previously been of bad

-character, 10 Suth. Cr. 39. Norshould

he suggest that the prisoner be re-
commended to merey, 14 Suth. Cr. 46.
Nor should he say that a witness is
deserving of credit when thereisno evi-
dence on the subject, 10 Suth. Cr. 58.

? o far as to make them under-
stand the law as bearing on the
facts, 8 Cal. 751, per Field J. For
instance, where the prisoner is
charged under sec. 304 of the Penal
Code, the Judge should point out the
distinction befween the two classes of
culpable homicide mentioned in that
secvion, and direct them to find
specially under which, if either, the
prisoner was guilty, 6 Ben. Appx.
86. So on the trial of prisoners for
the offence of belonging to a gang of
persons associated for the purpose of
habitually committing thefts (Penal
Code, sec. 4o1), ‘the Judge should
point ont clearly, 1. the necessity of
proof of asseciation, and, 2. the need
of proving that that association was
for the purpose of habitual theft, and
that habit. is to be proved by an
aggregate of acts, 6 Mad. H, C. 121.
Bo where the evidence of an accom-
plice is uncorroborated, the J udge
should tell the jury that it is unsafe
and contrary both to prudence and
practice to convict on such evidence,

76 Bom. H. C., Or. Cu. 57: see, too,

1 Mad. 394: 1 3011;. 475: 21 Suth.
Or. 69; and, where the accomplice
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298. In such cases, it is the duty of the Judge—

" () to decide all questions of law arising in the course -of
the trial, and especially all questions as to the relevancy of facts
which it is proposed to prove, and the admissibility of evi-
dence? or the propriety of questions asked by or on behalf of
the parties; and, in his discretion, to prevent the production
of inadmissible evidencé, whether it is or is not objected to by

the parties ; 4
(6) to decide upon

the meaning and construction of all

documents given in evidence at the trial % ;
(c) to decide upon all matters of fact which it may be
necessary to prove in order to enable evidence of particular

matters to be given?;

(d) to decide whether any question which arises is for him-
gelf or for the jury, and upon this point his decision shall bind

the jurors*.

The Judge may,\if he thinks proper, in the course of his
summing up, express to the jury his opinion upon any question
of fact, or upon any question of mixed law and fact, relevant

to the proceeding °.

Tllustrations.

(a) It is proposed to prove a statement made by a pei‘son not
being a witness in the case, on the ground that circumstances are
" proved which render evidence of such statement admissible.

speaks as to two or more persons
having been concerned in the same
offence, that his testimony should be
confirmed as to all the prisoners, not
only as to the circumstances of the
case, but also as to the identity of the
prisoners, 3 Bom, H. C., Cr. Ca. 57.

But the Judge should mnot argue’

and dispose of legal objections raised
by the prisoner’s counsel, 8 Suth. Cr.
88, col. 1. He should ‘lay down’ the
law, but not discuss it. See 8 Cal.
739-

As to setting aside a verdict where
the Judge has misdirected the jury,
see sech. 423, cl. (@), 537. The question
for the Appellate Court to consider is
whether the tendency of the charge
has been upon the whole to give a cor-
rect or an incorrect direction to the
mind of the jury. It would be wrong
to criticise the direction of a Judge in

a Mufassal Court as if it were the
charge of a Judge in an English Court
of Assize, 12 Suth. Cr. 80, per Jack-
son J.

1 Ag e.g. whether a communication
is privileged or not, 10 Suth. Cr. 14.

2 There is no exception in case of a
libel or a threatening letter ; see in
Tngland, Taylor, §§ 46, 47.

8 ag, for instance, when the ques-
tion is whether a confession should be
excluded on account of some previous
threat or promise, Taylor, § 23.

4 SQee more a8 to the duties of a
Judge, 20 Suth. Cr. 41, per Markby J,
* & Bt where the jury say they are

gncertain as to the section of the

L

Duty of
Judge.

Penal Code applicable to the case of

one of the prisoners, the Judge ought
not to hand them a copy of the Code
loaving them to decide under what
section the offence fell, 14 Cal, 164.
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It is for the Judge, and not for the jury, to decide whether the
existence of those circumstances has been proved. :

(8) It is proposed to give secondary evidence of a document the
original of which is alleged to have been lost or destroyed. -

It is the duty of the Judge to decide whether the original has
been Iost or destroyed.

299. It is the duty of the jury—

(@) to decide which view of the facts is true, and then to
return the verdict which under such view ought, according to
the direction of the Judge, to be returned ;

(6) to determine the meaning of all technical terms (other
than terms of law) and words used in an unusual sense which
it may be necessary to determine, whether such words occur
in documents or not ? ; i

-(¢) to decide all questions which according to law are to be
deemed questions of fact?;

(d) to decide whether general indefinite expressions do or
do not apply to particular cases, unless such expressions refer
to legal procedure, or unless their meaning is ascertained by
law, in either of which cases it is the duty of the Judge to
decide their meaning.

' Duty of
jury.

1llustrations,

(a) 4 is tried for the murder of B.

It is the duty of the Judge to explain to the jury the distinction
between murder and culpable homicide, and to tell them under what
views of the facts A ought to be convicted of murder, or of culpable
homicide, or to be acquitted.

It is the duty of the jury to decide which view of the facts is true,
and to return a verdict in accordance with the direction of the
Judge, whether that direction is right or wrong, and whether they
do or do not agree with it ®. 4

(b) The question is whether a person entertained a reasonable
belief on a particular point,—whether work was done with reason-
able gkill or due diligence.

Bach of these is a question for the jury.

1 Taylor, § 45.

? e, g, whether a provocation was
grave and sudden enongh to prevent
the offence from amounting to mur-
der (Penal Code, sec. 3oo), 11 Cal.
412. The jury decide whether the
accused has been previously convicted,
21 Buth. Cr. 40.

* When the existence of a specific
jutention is essential to the com-

mission of a crime, it is praobable
(though the law nowhere says 50) that
the jury, in d(-cidiug whether an
offender had that intention, should
take into account the fact that he was
dronk when he did the act which, if
coupled with that intention, would
constitute such crime, See Stephen’s
Digest, art, 29,
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300. In cases tried by jury, after the Judge has finished Retire-

his charge, the jury may retire to consider their verdict. ﬁi’;fdz.
Except with the leave of the Court, no person other than

a juror shall speak to, or hold any communication with, any

member of such jury.

.801. When the jury have considered their verdict, the Delivery of
foreman shall inform the Judge what is. their verdict, or what "4
1s the verdict of a majority.

302, If the jury are not unanimous, the Judge may require Procedure
them to retire for further consideration. After such a period Z}&ze i
as the Judge considers reasonable, the jury may deliver their
verdict, although they are not unanimous.

808. Unless otherwise ordered by the Court, the jury shall Verdict

return a verdict’ on all the charges on which the accused is ‘c’{::rzgh

tried, and the Judge may ask them such questions as are Question-

necessary to ascertain what their verdict is2. . ingjury.
Such questions and the answers to them shall be recorded. Questions
& answers

304. When by accident or' mistake a wrong verdict is recorded.
delivered, the jury may, before or immediately after it is ve- Amending
corded, amend the verdict, and it shall stand as ultimately v gl
amended, .

305. When in a case tried: before a High Court the jury Verdict

are unanimous in their opinion, or when as many as six are of ’c"fouﬂr’t‘gh y

‘one opinion and the Judge agrees with them, the Judge shal] when to

give judgment in accordance with such opinion. prsall.
When in any such case the jury are satisfied that they will

not be unanimous, but six of them are of one opinion, the

foreman shall so inform the Judge.

If the Judge disagrees with the majority, he shall at once Discharge
discharge the jury. y o ;): 1:?;1-
If there are not so many as six who agree in opinion, the cases.
Judge shall, after the lapse of such time as he thinks reasonable,

discharge the jury.

majority and its opinilun, 5o that e
may have the oppnr.tu_mty of acoepting
or refusing that opinion as a verdiot,
according &s it ooiufrides with his ewn
opinipn or not, 10 Cal. 144.

! in any form they think fit, 8§ Ben.
557, 563

? 21 Suth. Cr. 1; and eee g Cal, 53.
But he should not make minute in-
quiries to learn the nature of the
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Verdlct in  8068. When in a case tried before the Court of Session the
gg:;zgf Judge does mot think it mecessary to express disagreement
when to  with the verdict of the jurors or with a majority of the jurors,
prevail 6 shall give judgment accordingly.

If the accused is acquitted, the Judge shall record judgment
of acquittal. If the accused is convicted, the Judge shall pass
sentence on him according to law.

Procedure 307, If in any such case the Sessions Judge disagrees with

yhere . the verdict of the jurors, or of a majority of the jurors, on all

Judge dis- or any of the charges on which the accused has been tried, so

e ver. completely thit he considers it necessary for the ends of justice

dict. to submit the case to the High Court?, he shall submit the
case accordingly, recording the grounds of his opinion, and,
when the verdict is one of acquittal, stating the offence which
he considers to have been committed.

Whenever the Judge submits a case under this section, he
shall not record judgment of acquittal or of conviction on any
of the charges on which the accused has been tried, buthe may
either remand the accused to custody or admit him to bail.

In dealing with the case so submitted the High Court may

" exercise any of the powers which it may exercise on an appeal?;
but it may acquit or convict the accused of any offence of
which the jury could have convicted him upon the charge
framed and placed before it; and, if it convicts him, may pass
such sentence as might have been passed by the Court of
Session®,

G.— Re-trial of Accused after Discharge of Jury.
Re-trial of 08, Whenever the jury is discharged, the accused shall be
’:;f::%d,s detained in custody or on bail (as the case may be), and shall
]_Cll;:y“ge of be tried by another jury, unless the Judge considers that he

1 Bom. 526, 527.

2 11 Ben, 19. It may, for example,
gend for additional evidence and deal
with the case generally; see chap.
2xxi.

5 This casts the functions both of
the Judge and the jury on the High
Court, and thus differentiates its
position very widely from that of the
guperior Courts in England, 1 Bom.
12, 13, per West J., on the corre

. Cal. 53¢

sponding clause of Act X of 1872.
Nevertheless, the High Court should
not set aside the verdict of a jury
unless it be perverse and patently
wrong, or may have been induced by
an error of the Judge, ibid. See 9
11 Cal. 85 : 10 Bom, 497.
That a trial is not ¢concluded’
until judgment and sentence are

pasted, gee 9 All 424, and L. R.,
Q. B. 350. 3 ¥
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should not be re-tried, in which case the Judge shall make an
entry to that effect on the charge, and such entry shall operate
as an acquittal,

H.—Conclusion of Trial in Cases tried with Assessars.

309. When, in a case tried with the aid of assessors, Delivery
the case for the defence and the prosecutor’s reply (if any) of %"
are concluded, the Court may sum up the evidence for the assessors.
prosecution and defencel, and “shall then require each? of
the assessors to.state his opinion orally, and shall record such
opinion 2,

The Judge shall then * give judgment ; but in doing so shall Judgment.

not be bound to conform to the opinions of the assessors.
If the accused is convicted, the Judge shall pass sentence

on him according to law.

1.—Procedure in Case of previous Conviclion.

310. In the case of a trial by jury or with the aid of asses- Procedure
sors, where the accused is charged with an offence committed

after a previous conviction for

* 7 Ben. 63. The object of this pro-
vision is to enable the Sessions Judge
in long or intricate cases to place the
evidence in an intelligible form so as
to assist the assessors in arriving at a
reasonable conclusion, g Cal. 876. Al-
though there was and is no provision
requiring the Judge to charge the
assessors or lay down the law, the High
Court of Madras (4 Mad. H. C., Ru-
lings, vii) thought that, in cases turn-
ing on the evidence of an accomplice,
the Judge should inform the assessors,
first, that there is no rule of law pro-
hibiting the conviction of an offender
upon the uncorroborated evidence of
an accomplice ; secondly, that, as a
general rule, it is'considered unsafe
to convict upon such evidence; and,
thirdly, to point at any circumstances
in the particular case which, in the
opinion of the Judge, afford a suffi-
cient resson for relying upon the
evidence in that case. So in capital
cases, the Judge should explain the

any offence, the procedure laid: convic-

difference between culpable homicide
and murder, 3 Suth. Cr. 18. So
where the prisoner pleads not guilty,
and the Public Prosecutor does not
offer evidence in support of the
charge, the Judge ought to instruct
the assessors that they are bound
to find the prisoner not guilty, 4
Mad. H. C., Rulings, xxxix, And he
ghould call their attention to gross

discrepancies and impossible mis-"

statements made by witnesses, if the
assessors failed to notice them, 3
Suth: Cr. 70, 71, col. I.

2 The Court should not receive the
apinion of all the assessors combined,
as delivered through one of them,

5 e must record the grounds of
each assessor’s opinions, 3 Suth. Cr. 6,
whether the prisoner is acquitted or
convicted. Secus 7 Tom. H, €., Cr,
Os. 82 (1870)-

¢ Not necessarily at once ; see see.
366, infra,

in case of’
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down in sections 271, 286, 305, 306 and 309 shall be modified
as follows :—

() The part of the charge stating the previous convietion
shall not be read out in Court, nor shall the accused be asked
whether he has been previously convicted as alleged in the
charge, unless and until he has either pleaded guilty to, or
been convicted of, the subsequent offence.

() If he pleads guilty to, or is convicted of, the subsequent
offence, he shall then be asked whether he hag been previously
convicted as alleged in the charge.

(¢) If he answers that he has been so previously convieted
the Judge may proceed to pass sentence on him accordingly ;
but, if he denies that he has been so previously convicted, or
refuses to, or does not, answer such. question, the jury or the
Court and the assessors (as the case may be) shall then inquire
concerning such previous conviction, and in such case (where
the trial is by jury) it shall not be necessary to swear the
jurors again’.

J.—List of Jurors for High Court, and summoning Jurors
Jor that Court.

Jurors’ 811. In each Presidency-town, the jurors’ book for the

iy year current when this Code comes into force shall be taken
as containing a correct list of persons liable to serve as jurors
under this chapter.

Exemption  Those persons whose names are entered in the jurors’ book

;S:i‘;?ml as being liable to serve on speci'a,l juries only shall be deemed
to be persons privileged and liable to serve only as special
jurors under this chapter during the year for which the said
J
list has been prepared.

Number of 812, The names of not more than four? hundred persons

;f,’:;:l shall at any one time be entered in the special jurors’ list.

Lists of 318, The Clerk of the Crown shall, before the first day of

common  April in each year, and subject to such rules as the High

and spe- :
eial jurors, Court from time to time prescribes ®, prepare—

1 CF6&Yy Will. IV, c. 111 (Arch- ; Aot V of 1887, sec. 2.
bold, p. 1030), by which this section See Fort St. George Gazetle, Bup-
wag suggested. plement, 25th April, 1876.

1
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(@) a list of all persons liable to serve as common jurors ; and
(8) a list of persons liable to serve as special jurors only.

Regard shall be had, in the preparation of the latter list, to
the property, character and education of the persons whose
names are entered therein.

No person shall be entitled to have his name entered in the :
special jurors’ list merely because he may have been entered in
the special jurors” list for a previous year.

The Governor General in Council in the case of the High
Court at Calcutta, and, in the case of other High Courts, the
Local Government, may exempt any salaried officer of Govern-
ment from serving as a-juror. ’

The Clerk of the Crown shall, subject to such rules as Discretion
aforesaid, have full discretion to prepare the said lists as seems ;ﬁ:pfﬁ:,e:g
to him- to be proper, and there shall be no appeal from, or lists.
review of, his decision.

814. Preliminary lists of persons liable to serve as common Publica-
jurors and as special jurors, respectively, signed by the Clerk of f]’:t’; O;r;_
the Crown, shall be published once in the local official Gazette liminary
before the fifteenth day of April next after their preparation. 3:;2; ¥

Revised lists of persons liable to serve as common jurors
and special jurors, respectively, signed as aforesaid, shall be
published once in the local official Gazette before the first day
of May next after their preparation. t

Copies of the said lists shall be affixed to some conspicuous

part of the Court-house.

815, Out of the persons named in the revised lists aforesdid, Number
of jurors to

there shall be summoned for each sessions in each Presidency- 1o %um.

town at least twenty-seven of those who are liable to serve ’?}“’;?_din

. re.
on special juries, and fifty-four of those who are liable to serve dency-
&2 et towi.
on common juries. ¥ Vi
No person shall be so summoned more than once in six
months unless the number eannot be made-up v'nthout him.
If, during the continuance of any sessions, it appears that Supple-
S o~ mentary
the number of persons so summoned is not sufflerent, Such o0 8,
number as may be necessary of other persons liable to serve as

aforesaid shall be summoned for such sessions.
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Sum 316. Whenever a High Court has given notice of its in-
ontads the tention to hold sittings at any place outside thé Presidency-
ggz; towns for the exercise of its original criminal jurisdiction, the
towns,  Court of Session at such place shall, subject to any direction
which may be given by the High Court, summon a sufficient
number of jurors from its own list, in the manner hereinafter

prescribed for summoning jurors to the Court of Session.

Military 317. In addition to the persons so summoned as jurors,

WO the said Court of Session shall, if it thinks needful, after
communication with the Commanding Officer, cause to be sum-
moned such number of Commissioned and Non-commissioned
officers in Her Majesty’s Army resident within ten miles of
its place of sitting, as the Court considers to be necessary to
make up the juries required for the trial of persons charged
with offences before the High Court as aforesaid.

All officers so summoned shall be liable to serve on such

Juries notwithstanding anything contained in this Code; but
no such officer shall be summoned whom hig Commanding
Officer desires to have excused on the ground of urgent
‘military duty, or for any other special military reason,

Tailure of 318, Any person summoned under seetion 315, section 316

Jurors to L : . f ;

attend,  OF section 317, who without lawful excuse fails to attend as
required by the summons, or who, having attended, departs
without having obtained the permission of the Judge, or fails
to attend after an adjournment of the Court after being
ordered to attend, shall be deemed guilty of a contempt and
be liable by order of the Judge to such fine as he thinks fit ;
and, in default of payment of such fine, to imprisonient in
the civil jail until the fine is paid.

K.—List of Jurors. and Assessors for Court of Session, and
summoning Jurors and Assessors for that Court,

Lishility to 319, All male persons between the ages of twenty-one and

;g:;ss n:r sixty shall, except or next hereinafter mentioned, be liable to

assesRord,  gerve as jurovs or assessors at any trial held within the District
in which they reside.

Exemp- 820. The following persons are exempt from hability to

tions, : oly ;
i i serve as jurors or assessors, namely : —
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(@) officers in civil employ superior in rank to a District
Magistrate ;

(4) Judges; _

(¢) Commissioners and Collectors of Revenue or Customs ;

(@) Persons engaged in the preventive service in the Cus-
toms Department ;

(¢) Persons engaged in the collection of the revenue whom
the Collector thinks fit to exempt on the ground of official
duty ; ‘

(f) Persons actually officiating as priests or ministers of
their respective religions ;

(9) Persons in Her Majesty’s Army, except when, by any
law in force for the time being, they are specially made liable
10 serve as jurors or assessors ; '

(#) Surgeons and others who openly and constantly practise
the medical profession ;

. (i) Persons employed in the Post-office and Telegraph De-
partments ;

(/) Persons exempted from personal appearance in Court
under the provisions of the Code of Civil Procedure, sections
640 and 647, :

(&) Other persons exempted by the Local Government from
Liability to serve as jurors or assessors’.

821. The Sessions Judge, and the Collector of the District

[

List of

or such other officer as the Local Government appoints in this J®ors and

behalf?, shall prepare and make out in alphabetical order a list
of persons hiable to serve as jurors or assessors and qualified
in the judgment of the Sessions Judge and Collector or other
officer as aforesaid to serve as such, and not likely to be sue-
cessfully objected to under section 278, clauses (6) to (%), both
inclusive.

The list shall contain the name, place of abode and quality
or business of every such person; and if f.’hf} person is an
European or an American, the list shall mention the race to

which he belongs. :

Assessors, |

822. Copies of such list shall be stuck up jn the office pupy;-
o b 3 he = cati of
of the Collector or other officer as aforesaid, and in the Court- pation

! See notifications in Macpherson’s Jisfs, 1884, PP 126, 137, Bs1.
% Ibid. p. 552.
VOL. II. N
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houses of the District Magistrate and of the District Court,
and in some conspicuous place in the town or towns in or near
which the persons named in the list reside.

Objections 328, To every such copy shall be subjoined a notice stating

rorkist. that objections to the list will be heard and determined by the
Sessions Judge and Collector or other officer as aforesaid, at
the Sessions Comt-house and at a time to be mentioned in
the notice.

Revision of 324, For the hearing of such objections, the Sessions Judge

e shall sit with ‘the Collector or other officer as aforesaid, and
shall, at the time and place mentioned in the notice, revise the
list and hear the objections (if any) of persons interested in the
amendment thereof, and shall strike out the name of any
person not suitable in their judgment to serve as a juror or as
an assessor, or who may establish his right to any exemption
from service given by section 320, and insert the name of any
person omitted from the h<t whom they deem qualified for
such service.

In the event of a difference of opinion between the Sessions

“Judge and the Collector or other officer as aforesaid, the name
of the proposed juror or assessor shall be omitted from the list.

A copy of the revised list shall be signed by the Sessions
Judge and Collector or other officer as aforesaid and sent to
the Court of Session.

Any order of the Sessions Judge and Collector or other
officer as aforesaid in preparing and revising the list shall be
final.

Any exemption not claimed under this section shall be
deemed to be waived until the list is next revised.

Annual 825. The list so prepared and revised shall be again revised
revision of

list, once in every year.
The list so revised shall be deemed a new list, and ghall be
subject to all the rules hereinbefore contained as to the list

originally prepared.

District 826. The Sessions Judge shall ordinarily, three days at

Magistral s p 4 : 4
to Bummon least before the day which he may from time to time fix for

jurors and holding the sessions, send a letter to the Distriet Magis-
fERefsors

L4
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the said revised list as seem to the Sessions Judge to be
needed for trials by jury and trials with the aid of assessors at
the said sessions, the number to he summoned not being less
than double the number required for any such trial.

The names of the persons to be summoned shall be drawn
by lot in open Court, excluding those on the revised list who -
have served within six months, unless the number cannot be
made up without them ; and the names so drawn shall be
specified in the said letter.

327. The Court of Session may direct jurors or assessors Power to
to be summoned at other periods than the period specified in JURCF
section 326, when the number of trials before the Court renders of jurors or
the attendance of one set .of jurors or assessors for a whole il
session oppressive, or whenever for other reasons such direction
is found to be necessary.

328. Every summons? to a juror or assessor shall be in Form and
writing, and shall require his attendance as a juror or :fn:ﬁznf
assessor, as the case may be, at a time and place to be therein

specified.

329, Where any person ‘summoned to serve as a juror or When Go-
assessor is in the service of Government or of a Railway Com- ;:f’;ﬁf:iy
pany, the Court to serve in which he is so summoned may servant
excuse his attendance if it appears, on the representation of ;’Lgd‘je bl
the head of the office in which he is employed, that he cannot
SEIVe as 8 Juror Or assessor, as the case may be, without in-
convenience to the public.

330, The Court of Session may, for reasonable cause, Rxtusing

3 X . rarts attendance
excuse any juror or assessor from attendance at any particular i S
session, assessor,

331, At each session, the said Court shall cause to be made Lig of

i ¢ atte g e jurors and
a list of the names of those who have attended as jurors and et

assessors at such sessions. ; ) attending,
Such list shall be kept with the list of the jurors and
assessors as revised under section 324. ; .
A reference shall be made in the margin of the said revised

1 Qee form of precept, Sched.V. No. 32. # Qee form, Sched. V. No. 33.

N 2
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list to each of the names which are mentioned in the list
prepared under this section.

Penalty for 382, Any person summoned to attend as a juror or as an

f:;‘d:fwe of assessor who, without lawful excuse, fails to attend as required

juror oras- by the summons, or who, having attended, departs without

S5 having obtained the permission of the Court or fails to attend
after an adjournment of the Court after being ordered to
attend, shall be liable, by order?® of the Court of Session, to a
fine not exceeding one hundred rupees. :

Such fine shall be levied by the District Magistrate by
attachment and sale of any moveable property belonging to
such juror or assessor within the local limits of the jurisdiction
of the Court making the order. -

In default of recovery of the fine by such attachment and
sale, such juror or assessor may by order of the Court of
Session be imprisoned in the civil jail for the term of fifteen
days, unless such fine is paid before the end of the said term.

L.—8pecial Provisions for High Courts.

Power of 333, At any stage of any trial before a High Court under

ég;::;t:; this Code before the return of the verdict, the Advocate

stay prose- General may, if he thinks fit, inform the Court on behalf of

SRR e Majesty that he will not further prosecute the defendant
upon the charge; and thereupon all proceedings on such
charge against the defendant shall be stayed, and he shall be
discharged of and from the same. But such discharge shall
not amount to an acquittal unless the presiding Judge other-
wise directs.

Time of 834. For the exercise of its original criminal jurisdiction,

g;lsl;ng sit- every High Court shall hold sittings on such days and at

o such convenient intervals as the Chief Justice of such Court

from time to time appoints.

Place of 335. The High Court ghall hold its sittings at the place at

:‘S};;"g sit- Chich it now holds them, or at such other place (if any) as
the Governor General in Council in the case of the High
Court at Fort William, or the Local Government in the case
of the other High Courts, may direct.

1 There is no appeal from this order, sec. 404, infra. Batsee 8 Suth, Cr. 83.
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But it may, from time to time, in the case of the High
Court at Fort William with the consent of the Governor
General in Council, and in all other cases with the consent of
the Local Government, hold siftings at such other places
within the local limits of its appellate jurisdiction as the
High Court appoints.

Such officer as the Chief Justice directs shall give notice Notice of
beforehand in the local official Gazette of all sittings intended ®**28*
to be held for the exercise of the original criminal jurisdiction
of the High Court.

836. The High Court may direct that all European British Place of
subjects and persons liable to be tried by it under section 214, Enu:l(,;;n
who have been committed for trial by it within certain PBritish
specified districts or during certain specified periods of the AR
year, shall be tried at the ordinary place of sitting of the
Court,

or direct that they shall be tried at a particular place
named.

CHAPTER XXIV.
GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS,

337. In the case of any offence triable exclusively by the Tender of
Court of Session or High Court, the District Magistrate, a g":‘c’g&’;’l‘;"m
Presidency Magistrate, any Magistrate of the first class
inquiring into the offence, or, with the sanction of the Distriet
Magistrate, any other Magistrate !, may, with the view of
obtaining the evidence of any person 2 supposed to have been
directly or indirectly concerned in, or privy to, the offence
under inquiry, tender a pardon to such person on condition of
his making a full and true disclosure of the whole of the
circumstances within his knowledge relative to suc‘h offence,
and to every other person concerned, whether as principal or

abettor in the ecommission thereof?,

8 As to the Magistrate’s duty to ex-
plain the condition, éee 4 Ben. Appx.
s1: 12 Suth. Cr. 80, 8. . Where the
;lpprm'er retracted his statement, seo
5 N.W. P. 217 : 10 Bom. 190.

! Bee sec. 529 (9), infra.

* A pardon may be tendered under
this section to & prisoner who has
pleaded guilty; but not it seems to
one who has pleaded guilty and been
convicted on his plea, 7 All, 160,
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Every person accepting a tender under this section shall be -
examined as a witness in the case.

Such person, if not on bail, shall be detained in cusfody
until the termination of the trial by the Court of Sessien or
High Court, as the case may be.

Hyery Magistrate, other than a Presidency Magistrate,
who tenders a pardon under this section, shall record his
reasons for so doing; and when any Magistrate has made
guch tender and examined the person to whom it has been
-made, he shall not try the case himself, although the offence ¢
which the accused appears to have committed may be triable -
by such Magistrate.

Power 338, At any time after commitment, but before judg-
to direct ment is passed, the Court to which the commitment is
tender of : 2 :
pordon.  made may, with the view of obtaining on the trial the
' evidence of any person supposed to have been directly or
indirectly concerned in, or privy to, amy such offence?,
tender, or order the committing Magistrate or the District
Magistrate to tender, a pardon on the same condition to such

‘person. '
Commit- 339, Where a pardon has been tendered under section 337
ment of  op gection 338, and any person who has accepted such tender

to ; :
lv)ve}ll.zorr‘\]paro has, either by wilfully concealing anything essential or by

don has  giving false evidence, not complied with the condition on which
dered. the tender was made, he may be tried for the offence in respect
of which the pardon was so tendered, or for any other offence
of which he appears to have been guilty in connection with

the same matter 2. i
The statement made by a person who has accepted a
tender of pardon may be given in evidence against him when

the pardon has been withdrawn under this section.
No prosecution for the offence of giving false evidence in

1 These words merely exclude the triable exclusively by the Court of
case of & man who has actually been ~ Session or High Court’: see sec. 337
convicted of the offence, not the case and 10 Cal. 936.
of & man who, though admitted to be 2 The. pardon may be withdrawn
a purty to the offence, is unconvicted, = ab &1y time, 8 Cal. 56b,

7 All, 163. But the offence must be
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respect of such statement shall be entertained without the
sanction of the High Court L ;

840. Every person accused before any Criminal Court may Right of

of right be defended by a pleader2. e up

fended.
841. If the accused, though not insane %, cannot be made P

to understand the proceedings, the Court may proceed with ;}:ﬁe e
the inquiry or trial; and, in the case of a Court other than a not under-
High Court, if such mquiry results in a commitment, or if Zzﬁgnlg’;‘"
such trial results in a conviction, the proceedings shall be for-

warded to the High Court with a report of the circumstances 5

of the case, and the High Court shall pass thereon such order

as it thinks fit.

Power to
examine
the ac-
cused.

342. For the purpose of enabling the accused to explain
any circumstances appearing in the evidence against him 8,
the Court may, at any stage of any inquiry or trial?, without
previously warning the accused, put such questions to him as
the Court considers necessary, and shall, for the purpose afore-
said, question him generally on the case after the witnesses
for the prosecution have heen examined, and before he is
called on for his defence.

The accused shall not render himself liable to punishment,
by refusing to answer such questions, or by giving false
answers to them ; but the Court and the jury (if any) may
draw such inference from such refusal or answers as it thinks

just.
The answers given by the

! As to the admissibility of a depo-
sition by a person to whom a pardon
has been tendered which is subse-
quently revoked, see 11 Oal. 580,

* Bec. 4, cl. (), supra. This sec-
tion does not apply when the Court
is exercising its pewers of revision;
Bee sec. 440, infra.

¢ When he is insane see chap.
xxxiv, infra.

* Aug, for instance, when he is deaf
and dumb; see 22 Suth. Cr. 35, 72

# Before reporting the eireumstances
the Court must finish the inquiry or
trial.

accused may be taken into

¢ and only for this purpose, 1
Mad. H. C. 199: 6 Cal. 279. The
Court must not cross-examine the
accused, 6 Cal. 102: 10 (al. 143, See
gupra, p. 20. But see 5 All. 253. The
Court should not put questions to the
prisoner during his trial with a view
to supplement the evidence for the
prosecution, 3 Bom. H. C., Cr. Ca, 51,
As to examining one of two accused
persons in the absence of his fellow-
prisoner, see 6 Bom. 124: 7 Cal. 65,

7 after evidence is reforded against
him, 9 Mad. 224.
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consideration in such inquiry or trial, and put in evidence for
or against him in any other inquiry into, or trial for, any
" other offence which such answers may tend to show he has
committed.
No oath shall be a.dmmlstered to the accused.

Noinfin- 343, Except as. provided in sections 337 and 338 no

enceto be - :
ased to in. Mfluence, by means of any promise or threat or otherwise,

duce dis-  ghall be used to an accused person to induce him to disclose or -

closures.

withhold any matter within his knowledge.

Powerto 344, If, from the absence of a witness? or any. ‘ether.
Postpone ponsomable cause®, it becomes necessary or advisable to post--

or adjourn
proceed- pone the commencement of, or adjourn, any inquiry or trial,

?mgs' the Court may, by order in writing, stating the reasons there-
fort, from time to time postpone or adjourn the same on such

terms as it thinks fit, for such time as it considers reasonable, -

and may by a warrant remand the accused if in custody °
Remand. Provided that no Magistrate shall remand an accused
person to custody under this section for a term exceeding
fifteen days at a time. r
" Every order made under this section by a Court other than
a” High Court shall be in writing signed by the presiding
Judge or Magistrate. '
Reasonable  Hrplanation—If sufficient evidence has been obtained to
ii?f::nf‘i’ raise a suspicion that the accused may have committed an
A offence, and it appears likely that further evidence may be
obtained by a remand, this is a reasonable cause for a remand.

Compound- 845, The offences punishable under the sections of the

ing o Tndian Penal Code described in the first two columns of the
Table next following may be compounded by the persons
mentioned in the third column,of that Table :—

1 And see the Evidence Act, secs.  #ee g Ben. 354, 362, per Couch C.J.,
24~20. 4 6 Mad. 63.

2 16 Suth, Cr. 21. ¢ 6 Mad. 69. Ag to releasing him

® That the Court is not at liberty  om bail, see infra, sec. 496.
arbitrarily to postpone or adjourn, i

15
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-

Offence.

Sections of

Indian Penal

Code appli-
calble.

Person by whom
aoffence may be
compounded.

Uttering words, ete., with deliber-
ate intent to wound the reli-

gious feelings of any person.
Causing hurt

e e e

Wrongfully restraining or con-

fining any person.

Assault or use of criminal force ...

Unlawful compulsory labour

Mischief, when the only loss or
age caused is loss or damage

to a private person.
Criminal trespass ...
House-trespass  .,.
.
Criminal breach
service,

Adultery ...

Enticing or taking away or de-
taining with a criminal intent
a married woman

Defamation, .,
Printing or engraving matter
knowing it to be defamatory ...

Sale of printed or engraved ‘sub-
stance containing defamatory
matter, knowing it to contain
such matter

Insult intended to provoke a
breach of the peace.

Criminal  intimidation,

years.

of contract of

except
when the offence is punishable
with imprisonment for seven

298

323, 334
341, 342

352, 353, 358

374

436, 427

447 ;
448

490, 497, 493

The person whose reli-
gious feelings are in-
tended to be wounded.

The person to whom the
hurt is caused.

The person restrained or
confined.

The person assaulted or
to whom criminal force
is used.

The person compelled to
labour.

The person to whom the
loss or damage is
caunsed.

The person in possession
of the property tres-
passed upon.

The person with whom

497 }
498
500

501

502
504

506

the offender has con-
tracted,.

The husband of the wo-
man .

The person defamed.

The person insulted.

The person intimidated.

-

The offence of voluntarily causing hurt, voluntarily causing
grievous hurt 2, causing hurt by an act which endangers life,

or causing grievous hurt

1 g Bom, H. C., Cr. Ca. 37.

2 For the previous law as to com-

by an act wh

ich endangers life,

pounding this offence, see 1 Bom,

147

L
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punishable under section 324, section 335, section 337, or
section 338 of the Indian Penal Code, may, with the permission
of the Court 3 before which any prosecution for such offence is

pending, be compounded by the person to whom the hurt has ‘

been caused.

When any offence is compoundable under this section, the .

abetment of such offence or an attempt to commit such offence

(when such attempt is itself an offence) may be compounded.

in like manner.

When the person who would otherwise be competent to
compound an offence under this section is a minor, an idiot’

or a lunatic, any person competent to contract on hls behalf
may compound such offence.
The composition of an offence under this section shall hzw
the effect of an acquittal of the accused.
No offence not mentioned in this section shall be com-
pounded 1,
Procedure 8468, If, in the course of an inquiry or a trial bcforc a
2{5 ']';’I';l;,li;_ Magistrate in any district outside the Presidency-towns, the
2’:’;:;?mw evidence appears to him to warrant a presumption that the
he cannot  CASe is one which should be tried or committed for trial by
dispose of. gome other Magistrate in such district, he shall stay proceedings
and submit the case, with a brief report explaining its nature,
to any Magistrate to whom heis subordinate, or to such other

Magistrate, having jurisdiction %, as the District Magistrate

directs.

The Magistrate to whom the case is submitted may, if so
empowered, either try the case himself?, or refer it to any
Magistrate subordinate to him having jurisdiction, or cpfnmit
the accused for trial.

Procedwre 347, If in any inquiry before a Magistrate, or in any
X;le::::?ef trial.before a Magistrate before sig'n'mg judgment, it appears
ment of . to him at any stage of the proceedings that the case is one

g;fltl;gb{ which ought to be tried by the Court of Session or Iigh

1 Thig will prevent the suppression ? 4 Mad. 327.
of prosecutions for the offences speci~ ® He should hear all the evidence
fied in this paragraph when the pub- B the case before deciding it, just as if
lie is deeply interested in the punish- 20 proceedings had been taken by the
ment of the offender. submitting Mugistrate, 14Suth. Cr. 3.

i
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Court, and if he is empowered to commit for trial, he shall Magistrate
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o : finds case
stop further proceedings and commit the accused under the sf:oflffbe ]
provisions hereinbefore contained. committed.

If such Magistrate is not empowered to commit for trial,
he shall proceed under section 346.

348. Whoever, having been convicted of an offence punish- Trial of
able under Chapter XII or Chapter XVII of the Indian v
Penal Code with imprisonment for a term of three years or convicted

- o . of offences
upwards, is again accused of any offence punishable under yoaing
either of those chapters with imprisonment for a term of coinage,

R 5 $ 5 stamp-law
three years or upwards, shall ordinarily, if the Magistrate orproperty.
before whom he is accused considers him an habitual offender,
be committed to the Court of Session or High Court, as the
case may be; or, in districts in which the District Magistrate
has been invested with powers under section 30, placed on
his trial before such Magistrate.

o

349, Whenever a Magistrate of the second or third class, Procedure
having jurisdiction, is of opinion, after hearing the evidence ;’ig;’;g“'
for the prosecution and the accused, that the accused is cannot pass
guilty, and that he ought to receive a punishment different ey #h
in kind from, or more severe than, that which such Magis- severe.
trate is empowered to inflict, or that he ought to be required
to execute a bond under section 106, he may record the
opinion and submit his proceedings, and forward the accused,
to the District Magistrate or Sub-divisional Magistrate to
whom he is subordinate. ‘

The Magistrate to whom the proceedings are submitted
may, if he thinks fit, examine the parties anfl recall and
examine any witness who has already given evidence in the
case, and may call for and take any further evidence ; and s.haJI
pass such judgment, sentence or order?in the case as he thinks
fit, and as is according to law: provided ﬂ?at he shall not
inflict a punishment more severe than he is empowered to
inflict under sections 32 and 33.

has been held in Madrds that the Ma-
gistrate to whom a case is sent under
this section cannot send it on for in-
quiry to another Mngistrm.c‘, 4 Mad,
233. Butsee 7 Bom, H. C,, Cr. Ca. 69,

* This does not deprive him of his
power to commit the case to the ses-
sions for trial, 4 Bom. 240: 10 Bom.
196: 1 Mad. 289: 13 Cal 305: 9
Mad. 377 ; and see 14 Cal. 355. It
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; > 850. Whenever any Magistrate, after having heard and
’ -;fe;-‘;”;’;’“' recorded the whole or any part® of the evidence in an inquiry
evidence - op g trial, ceases to exercise jurisdiction therein, and is sue-
Eﬁf&iﬁf} -ceeded by another Magistrate who has -and -who exercises
i :faiehﬁ%” such jurisdiction, the Magistrate so succeeding? may act on
partly by the evidence so recorded by his predecessor, or partly recorded
Bnosher il Ly his predecessor and partly recorded by himself; or he may
re-summon, the witnesses and re-commence the Inquiry or
trial : : i )
Provided as follows :— 40 )

(@) In any trial, the accused may, when the second Magis-
trate commences his proceedings, demand that the witnesses
‘or any of them be re-summoned and re-heard :

() The High Court, or, in cases tried by Magistrates
- subordinate to the District Magistrate, the District Magis-
trate, may, ‘whether there be an appeal or not, set aside any.
conviction passed on evidence not wholly recorded by the
Magistrate hbefore whom the conviction was had, if such
Court or District Magistrate is of opinion that the accused
has been materially prejudiced thereby, and may order a new

_ inquiry or trial.

Nothing in this section applies to cases in which pro-

ceedings have been stayed under section 346.

Detention ~ 351. Any person attending a Criminal Court 3, although

g{{’eﬁfﬁg;“ not under arrest or upon a summons, may be detained by

Cowrt. ~ guch Court for the purpose of examination, for any offence
of which such Court can take cogmisance and which, from
the evidence, he may appear to have committed ; and may
be proceeded agamst as though he had been arrested Or sum-
moned.

‘When the detention takes place in the course of an Inquiry
under Clnptel XVIIIL, or after a trial has been begun, the
proceedings in respect of such person shall be commenced
afresh and the witnesses re-heard.

Courtsto 352, The place in which any Criminal Court is held for
be open.

! 24 Suth, Cr, 53. . the necessarily frequent change in the
%  ? There is no such provision in the Ofﬂls‘ of Magistrate.
/ “case of the Sessions Judge 3 Mad.112. This includes a Sessions Court;

\The object of sec. 350 is to provide for  &ee the saving in sec, 193, supra,

5

L.
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deemed an open Court, to which the public generally may
have access, so far as the same can conveniently contain
them :

Provided that the presiding Judge or Magistrate may, if
he thinks fit, order at any stage of any inquiry into, or trial
of, any particular case that the public generally, or any par-
ticular person, shall not have access to, or remain in, the
room or building used by the Court.

CHAPTER XXYV.

OF THE MODE OF TAKING AND RECORDING EVIDENCE
IN INQUIRIES AND TRIALS.

353. Except as otherwise expressly provided, all evidence Evidence
taken under Chapters X VIII, XX, XXI, XXII and XXIII fg giezzl;g
shall be taken in the presence of the accused, or, when his of accused.
personal attendance is dispensed with, in presence of his
pleader. X

854. In inquiries and trials (other than summary trials) Recording
under this Code by or before a Magistrate (other than %‘;ﬁi‘;cc‘;;n
a Presidency Magistrate) or Sessions Judge, the evidence of §
the witnesses shall be recorded in the following manner.

355, In summons-cases tried before a Magistrate, other Record in
than a Presidency Magistrate !, and in cases of the offences i::;?ifd
mentioned in section 260, clauses (4) to (%), both inclusive, in trials of

. 3 » tai -
when tried by a Magistrate of the first or second class, the foroector

fences by
Magistrate shall make a memorandum of the substance of ferst zic.ln(%
. . o . 3 . cond olass
the evidence of each witness as the examination of the wit- Magis-
ness proceeds 2. trates.

Such memorandum shall be written and signed by the
Magistrate with his own hand; and shall form part of the
record. ..

If the Magistrate is prevented from making a memorandum
as above required, he shall record the reason of his inability

! See sec. 362, infra. witness ‘deposes ag last witness,” 1
? It is not enough to state thata Bom. H, C. 91-
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to do so, and shall cause such memorandum to be made in
writing from his dictation in open Court, and shall sign the
same ; and such memorandum shall form part of the record.
Recordin 358, In all other trials before Courts of Session and
ﬁjfd:” * Magistrates (other than Presidency Magistrates) and in all
dP::fe;- mquiries under Chapters XIT and XVIII, the evidence of
oL each witness shall be taken down in writing in the language
of the Court, by the Magistrate or Sessions Judge, or in his
presence and hearing and under his personal direction and
superintendence, and shall be signed by the Magistrate or
Sessions Judge.
Evidence When the evidence of such witness is given in English,
%;:ﬁ;ﬁl the Magistrate or Sessions Judge may take it down in that
language with his own hand, and, unless the accused is
familiar with English, or the language of the Court is
English, an authenticated translation of such evidence in the
language of the Court shall form part of the record.
Memoran-  In cases in which the evidence is not taken down in writing
‘el“,’i'(’lle:‘fl:n by the Magistrate or Sessions Judge, he shall, as the examina-

EOt tw{!)en tion of each witness proceeds, make a memorandum of the
own

It

the M,f’&ls. substance of what such witness deposes ; and such memoran-

3“:‘(‘1‘; :iim_ dum shall be written and signed by ‘the Magistrate or

self. Sessions Judge with his own hand, and shall form part of
the record.

If the Magistrate or Sessions Judge is prevented from
making a memorandum as above required, he shall record
the reason of his inability to make it.

Language 857, The Local Government may direct that. in any
«(;;r;::;:go district or part of a district, or in proceedings before any
. Court of Session, or before any Magistrate or class of 1 Magis-
trates, the evidence of each witness shall in the cases referred
to in section 356 be taken down by the Sessions Judge or
Magistrate w1th his own hand and in his mother-tongue,
unless he is prevented by any sufficient reason from taking
down the evidence of any witness, in which case he ghall
record the reason of his mkxhlht) to do so0, and shall cause
the evidence to be taken down in writing from his dictation

in open Court,
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he evidence so taken down shall be signed by the Sessions
Judge or Magistrate, and shall form part of the record :’

Provided that the Local Government may direct the Sessions
Judge or Magistrate to take down the evidence in the English
language, or in the language of the Court, although such
language is not his mother-tongue?®,

358. In cases of the kind mentioned in section 355, the Option to
Magistrate may, if he thinks fit, take down the evidence of ﬁii?sme
any witness in the manner provided in section 356, or, if Eil;ieg $50-
within the local limits of the jurisdiction of such Magistrate it
the Local Government has made the order referred to in

section 357, in the manner provided in the same section.

859. Evidence taken under section 356 or section 357 Modeofre-
5 e o : L AR cording
shall not mdmm‘lly be taken down m.the form of question ;7o
and answer, but in the form of a narrative. under 5
. The Magistrate or Sessions Judge may, in his discretion, Be?tli(;?s;;l:
take down, or cause to. be taken down, any particular ques-
tion and answer.

360. As the evidence of each witness taken under section Procedure
356 or section 357 is completed, it shall be read over to him ;ﬁ:ﬁg:::l o~
in the presence of the. accused, if in attendance, or of his dencewhen
pleader, if he appears by pleader, and shall, if necessary, be “'F e
corrected. .

If the witness deny the correctness of any part of the evi-
dence when the same is read over to him, the Magistrate
or Sessions Judge may, instead of correcting the evidence,
make a memorandum thereon of the objection made to' it
by the witness, and shall add such remarks as he thinks
necessary. ;

If the evidence be taken down in a language different from
that in which it has been given, and the witness does not
understand the language in which it is taken down, the evi-
dence so taken down shall be interpreted to him in the lan-
guage in which it was given, or in a language which he
understands?,

! See notifications in Macpherson’s 2 Thig section does not apply to the

Lists, 1884, pp. 215, 481, 492, 553, examination of prisoners, 12 Suth, Cr,
505. 44. Asto them, see gec. 364.
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Interpre- 861. Whenever any evidence ! is given in a language not
:avtl‘(;’;]g: understood by the accused and he is present in person; it shall
to g?cused be interpreted to him in open Court in a language understood
pleader, . by him. '

If he appears by pleader? and the evidence is given in
a language other- than the language of the Court, and not
understood by the pleader, it shall be interpreted ® to such
pleader in that language.

When documents are put in for the purpose of formal
proof, it shall be in the discretion of the Court to interpret
as much thex;epf as appears necessary.

Recordof = 362. In every case in which a Presidency Magistrate

‘i,‘;_id‘?gce i imposes a fine exceeding two ‘hundred rupees, or imprison-

esidency ! i

Magis-  ment for a term -exceeding six months, he shall either

g:fﬁ; take down the evidence of the witnesses with his own
hand, or cause it to be taken down in writing from
his dictation in open Court?. All evidence so taken down
ghall be signed by the Magistrate and shall form part of the
record.

Evidence so taken down shall ordinarily be recorded in
“the form of a mnarrative, but the Magistrate may, in his
discretion, take down, oy cause to be taken down, any par-
ticular question or answer.

Sentences passed under section 35 on the same occasion
shall, for the purposes of this section, be considered as one
sentence.

Remarks 863. When a Sessions Judge or Magistrate has recorded
:li‘;{l’::']’:fr the evidence of a witness he shall also record such remarks
of witness. (if any) as he thinks material respecting the demeanour of

such witness whilst under examination.

! j.e. oral evidence, 15 Suth. Cr. 25.

. As to documentary evidence, though

the prisoner has a right to have all
or any part of any document used on
his trial interpreted to him, yet where
it is put in merely to give formal
proof of an uncontestable fact it
is enough to make him understand
what the document is and why it is
put in, Ibid.

2 Sec. 205, supra.

? Sec. 543, infra.

* The drafting here is faulty. The
meaning probably is that no guch
sentence shall be passed unless the
Magistrate has either himself taken

.down the evidence or caused it

to be taken down from hisg dicta-
tion.
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64. Whenever the accused is examined by any Magis- Examina--

trate, or by any Court other than a High Court established Zf:eé’fhzc;
by Royal Charter or the Chief Court of the Panjib, the whole recorded.
of such examination, including every question put to him
and every answer given by him, shall be recorded in full?,
i the language in which he is examined, or, if that is not
practicable, in the language of the Court or English; and
such record shall be shown or read to him, or, if he does not
understand the language in which it is written, shall be in-
terpreted to him in a language which he understands, and
he shall be at liberty to explain or add to his answers.

When the whole is made conformable to what he declares
is the truth, the record shall be signed ® by the accused ® and
the Magistrate or Judge of such Court, and such Magistrate
or Judge shall certify under his own hand that the examina-
tion was taken in his presence and hearing, and that the

-record contains a full and true account of the statement made
by the accused.
~ In cases in which the examination of the accused is not

“recorded by the Magistrate or Judge himself, he shall be
bound, unless he is a Presidency Magistrate, as the examina-
tion proceeds, to make a memorandum thereof in the language
of the Court, or in English, if he is sufficiently acquainted
with the latter language; and such memorandum shall be
written and signed by the Magistrate or Judge with his own
hand, and shall be annexed to the record. If the Magistrate
or Judge is unable to make a memorandum as above required,
he shall record the reason of such inability.

Nothing in this section shall be' deemed to apply to the
examination of an accused person under section 263 *.

! not necessarily by the Magis- * This provision is merely directory.
trate’s own hand, 20 Suth. Cr. so: Refusal tosignis not punishable under
1 Bom. 219. the Penal Code, sec. 1805 see 4 Bom. 15.

? Where the accused is unable to # As to the effeet of not fully com-
write his name, this would probably plying with the provisions of this sec-
be construed to include ‘ marked.’ tion, see sec. 533 infra, and 12 Suth,

Where the accused at the time of (. 44. Omission to record in the ver-
trial confesses his guilt to the Court  nacular questions acked in the exami-
this provision is inapplicable, for the  mation of the accuged d(\f:s not neces-
Court may sentence him at omce  sarily vender !.hat examination inad-
under sec. 255 ; see 3 Cal. 756. missible a8 evidence, 8 Cal, 618, m,

YOI, I1. (8}
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365. Every High Court established by Royal Charter and
the Chief Court of the Panjdb may, from time to time, by
general rule, prescribe the manner in which evidence shall
be taken down in cases coming before the Court, and the
Judges of such Court shall take down the evidence or the
substance thereof in accordance with the rule (if any) so
prescribed.

CHAPTER XXVI.
OF THE JUDGMENT,

366. The judgment in every trial in any Criminal Court
of original jurisdiction shall be pronounced in open Court
either immediately or at some subsequent time of which due
notice shall be given, to the parties or their pleaders ; and the
accused shall, if in custody, be brought up, or if not in cus-
tody shall be required to attend, to hear judgment delivered,
except where his personal attendance during the trial has
been dispensed with and the sentence is one of fine only, in

- which case it may be pronounced in the presencé of his

Language
of judg-
ment.

pleader.

3617. Every such judgment shall, except as otherwise ex-
pressly provided by this Code, be written by the presiding
officer of the Court in the language of the Court?, or in

Contents of English ; and shall contain the point or points for determina-

judgment,

tion, the decision thereon ?, and the reasons for the decision?;
and shall be dated and signed by the presiding officer in open
Court at the time of pronouncing it. :

It shall specify the offence (if any) of which, and the
section of the Indian Penal Code or other law under which,
the accused is convicted, and the punishment to which he is
sentenced %,

When the conviction is under the Indian Penal Code, and

1 Yo, 556, infra. ? 11 Cal. 449 followed in 13 Cal,
2 A Bessions Judge ehould record 110
findings, whether of conviction or ©  * The Judge canmot declare that

acquittel, on all the charges under sentence c:f imlirinonnxent shall run
which prisoners are commited for ffm‘{l & }‘CT’md prior to the convietion,
trial, 13 Suth. Cr. 50, 4 N.W. P g,

I
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S doubtful under which of two sections, or under which Judgment
of two parts of the same section, of that Code the offence filv:%tem'
falls, the Court shall distinctly express the same, and pass
judgment in the alternative. i

If it be a judgment of acquittal, it shall state the offence
of which the accused is acquitted and direct that he be. set
at liberty.

If the accused is convicted of an offence punishable with
death, and the Court sentences him to any punishment other
than death, the Court shall in its judgment state the reason
why sentence of death was not passed :

Provided that, in trials by jury, the Court need not write a
judgment, but the Court of Session shall record the heads of
the charge to the jury L.

CHAPTER XXVI. THE JUDGMENT,

368. When any person is sentenced to death, the sentence Sentence of
shall direct that he be hanged by the neck till he is dead 2, death:
No sentence of transportation shall specify the place to Sentence of

which the person sentenced is to be transported. :;:;sporm-

869. No Court, other than a High Court? when it has Court not
signed its judgment shall alter or review the same, except as ;gdz}ﬁ‘nt
provided in section 395 ox to correct a clerical error 4,

370. Instead of recording a judgment in manner herein-

Presidency
before provided, a Presidency Magistrate shall record the ff:{f,:'
following particulars 5+:— judgment,

(@) the serial number of the case;

(#) the date of the commission of the offence ;

(¢) the name of the complainant (if any);

(@) the name of the accused person, and (except in the

* i e s0 much of the charge as
will enable the Appellate Court to de-
cide whether the evidence has been
properly laid before the jury or
whether there has been any misdirec-
tion, 23 Suth. Cr. 32, col. 2,

* For form of warrant see Sched.
Y. No. 35.

9 So far as affects the High Court
this section applies merely to ques-
tions of law arising in its original
criminal jurisdietion, which are re-
served and subsequently disposed of

0

under sec. 434 and the Letters Patent,
7 All. 672, As to reviewing or
reconsidering interlocutory orders,
soe 8 Ual. 3. See gec. 434, infra.

* 14 Cal. 42. The High Court has
no power under this section to re-
view an order dismissing an appli-
cation for revision made by an
accused person, and the only remedy
is by appeal to the prerogative of the
Crown ag exercised by the Local Go-
vernment, 7 All. 672 : 10 Bom. 176.

§ 14 Cal. 174

i
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case of an European British subject) his parentage and
residence ;

(¢) the offence complained of or proved ;

() the plea of the accused and his examination (if any) ;

(g) the final order;

(%) the date of such order; and

(¢) in all cases in which the Magistrate inflicts imprison-
ment?, or fine exceeding two hundred rupees, or both, a brief
statement of the reasons for the conviction.

Judgment 871, The judgment shall be explained to the accused, and

;(l)a?:eflxand on his application a copy of the judgment, or, when he so

copy given desires, a translation in his own language, if practicable, or in

g aeed (i language of the Court, shall be given to him without
delay. Such copy shall, in any ease other than a summons-
case, be given free of cost.

In trials by jury in a Court of Session, a copy of the
heads of the charge to the jury shall, on the application
of the accused, be given to him without delay and free of
cost 2,

Caseofper- ‘When the accused is sentenced to death by a Sessions

toneod to Jndge, such Judge shall further inform. him of the period

death, within which, if he wishes to appeal, his appeal should be
preferred °.

Judgment,  372. The original judgment shall be filed with the record

::i‘i‘l:fe(‘i" of proceedings, and where the original is recorded in a different
language from that of the Court, and the accused so requires,
a translation thereof into the language of the Court shall be
added to such record. '

Court of 373, In cases tried by the Court of Session, the Court shall
f:;;’igpt; forward a copy of its finding and sentence (if any) to the

of finding District Magistrate within the local limits of whose jurisdiction
and sen-
tence to  the trial was held4,

District

Magistrate,
i ! aga substantive sentence. Clause S(hed II. Art, 150,

(4) does not apply to cases where im- # The proposal that a copy of the

prisonment is only inflicted in default’ judgment should be forwarded was

of payment of a petly fine, 14 Cal.174.  rejected by the Select Committee, as
4 And see sec. §48, infra. its adoption would have involved
% Bee the Iimitation Act, infra, mneedless labour,

[
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CHAPTER XXVIL

OF THE SUBMISSION OF SENTENCES FOR CONFIRMATION.

874. When the Court of Session passes sentence of death’, (Slenzlgnca ];)f
the proceedings?shall be submitted tothe High Court , and the Ss,‘;mitt"";d"’-
sentence shall not be executed unless it is confirmed by the gy Court of

High Court. : ‘ s

875. If when such proceedings are submitted the High Power to
Court thinks that a further inquiry should he made into, or Sﬁzcgnfur'
additional evidence taken upon, any point bearing upon the quiry to be
guilt or innocence of the convicted person, it may make such 2;&%;3;1
Inquiry or take such evidence itself, or direct it to be made or i?‘tliﬁiﬁw
taken by the Court of Session.

Such inquiry shall not be made nor shall such evidence be
taken in the presence of jurors or assessors, and, unless the
‘High Court otherwise directs, the presence of the convicted
person may be dispensed with when the same is made or taken.

When the inquiry and the evidence (if any) are not made
and taken by the High Court, the result of such inquiry and
the evidence shall be certified to such Court.

876. In any case submitted under section 374, whether Power of -
tried with the aid of assessors or by jury4, the High Conyt— High Court

to confirm
(@) may confirm the sentence, or pass any other sentence sentence or
Pl L2 annul con-

warranted by law, or ki

(6) may annul the conviction, and convict the accused of any
offence of which the Sessions Court might have convicted him§,
or order a new trial on the same or an amended charge, or

(¢) may acquit the accused person :

Provided that no order of confirmation shall be made under
this section until the period allowed for preferring an appeal
has expired, or, if an appeal is presented within such period,
until such appeal is disposed of.

! Form of warrant of commitment, mercy, Mad. H. C. Pro, 3rd April,

Sched. V. No. 34. 18y3, cited by Henderson.

# including an English translation ¢ 19 Suth. Cr. 57,
of the whole of the evidence and a 5 See 1 Bom. 639, a8 to the corre-
statement whether or not the prisoner  sponding section (228) of the Code of
has gignified his intention to appeal. 1872

* without any recemmendation to
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Confirma- 377, In every case so submitted, the confirmation of the
tion or new s 3 1 2w / i

e sentence, or any new sentence. or .01de.1 passed by the High
be signed  Court, shall, when such Court consists of two or more Judges,

, ’}{J(ﬁg;’s be made, passed and signed by at least two of them.

Procedure  378. When any such case is heard before a Bench of
ii!;ﬁc(f:ngg Judges and such Judges are equally divided in opinion, the
of opinion. case, with their opinions thereon, shall be laid before another
Judge, and such Judge, after such examination and hearing
as he thinks fit, shall deliver his opinion, and the judgment or

order shall follow such opinion.

Procedure 379, In cases submitted by the Court of Session to the
o oeset.a High Court for the confirmation of a sentence of death, the
to High  proper officer of the High Court shall, without delay, after

ff;’,;‘ﬁﬁ‘f the order of confirmation or other order has been made by

tion. the High Court, send a copy of the order, under the seal
of the High Court, and attested with his official signature,
to the Court of Session.

Confirma-  380. When a sentence passed by an Assistant Sessions

:::':e(;:fé'e of Judge® or by a District Magistrate acting under section 34 is

é\::;fx:t " submitted to a Sessions Judge for confirmation 2, such Sessions

Judge J udge———

::::::%::ng (¢) may confirm the sentence, or pass any other sentence

under sec- Which the lower Court might have passed ®; or

Higni34. (%) may annul the conviction, and convict the accused of any

; offence of which the lower Court might have convieted him,

or order a new trial on the same or an amended charge ; or

(¢) may acquit the accused ; or

(d) if he thinks further inquiry or additional evidence upon
any point bearing upon the guilt or innocence of the accused
to be necessary, he may make such inquiry or take such
evidence himself, or direct such inquiry or evidence to be
made or taken.

Unless the Court of Sessions otherwise directs, the presence
of the convicted person may be dispensed with when such
inquiry is made or evidence taken; and, when the sentence

1 Sec. 31, supra. ? This enables the Sesgiong J udge

# See secs. 31 and 34, supra, and 6  to enhanceithe sentence,

Cal. 624, 9 Cal, 513,

it
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ias been submitted by an Assistant -Sessions Judge, such
inquiry shall not be made, nor shall such evidence be taken, in
the presence of jurors or assessors.

When the inquiry and the evidence (if any) are not made
and taken by the Court of Sessions, the result of such inquiry
and the evidence shall be certified to such Court.

CHAPTER XXVIII.
OF EXECUTION.

881. When a sentence of death passed by a Cowrt of Execution

Session is submitted to the High Court for confirmation, such of order
passed un-

Court of Session shall, on receiving the order of confirmation der section
or other order of the High Court thereon, cause such order to 3176

be carried into effect by issuing a warrant or taking such

_other steps as may be necessary L.

382. If a woman sentenced to death be found? to be Postpone-
pregnant?, the High Court* shall order the execution of the ;‘;eril:&gien
sentence to be postponed, and may commute the sentence to e

transportation for life . pregnant
woman.

383. Where the accused is sentenced to transportation or Execution

imprisonment ® in cases other than those provided for by section zi; ﬂta:;tences
381, the Court passing the sentence shall forthwith forward a porta;;g;

warrant to the jail in which he is to be confined, and, unless :ﬁl;‘;lgl’;i'in
the accused is already confined in such jail, shall forward him other cases.

to such jail, with the warrant,

384. Every warrant for the execution of a sentence of im- Divectits

prisonment shall be directed to the officer in charge of the jail of warrant
for execu-

or other place in which the prisoner is, or is to be, confined. tion.

attempted tocommit suicide by cutting
his throat, and there was a risk of de-
capitation if he were hung, the High
Court commuted the gentence to
transportation, 2 €. L. R. 215, oited

! For forms of warrant see Sched.
V. Nog, 35, 36.

2 By whom ? There is no provision
for pleading pregnancy, or for a jury
of matrons or physicians, as in the

N.Y, Orim, Pr. Code, § 500.

3 j.e. with child, The Code, unlike
the English law, does not require that
the child be alive in the womb,

* not the Sessions Judge.

5 Where a man sentenced to death

by Henderson, p. 340.

¢ That except in the cases pro-
vided for by secs. 388, 4o1, and 416,
the execution of & sentence of im.
prisonment cannot be suspended, sea

3 Ben. Ap. Or. 50
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Warrant ~ 885. When the prisoner is to be conﬁncd i a jail, the

I’ﬁgezhom warrant shall be lodged with the jailor.

Warrant . 386, Whenever an offender is sentenced to pay a fine, the
g‘:ele"y °f Court passing the sentence may, in its discretion, issue a

warrant! for the levy of the amount by distress and sale of any
moveable property belonging to the offender, although the
sentence directs that, in default of payment of the fine, the
offender ghall be imprisoned 2.

Effect of 387. Such warrant may be executed within the local limits

:gfll,:'w"' of the jurisdiction of such Court, and it shall authorise the
distress and sale of any such property without such limits,
when endorsed by the District Magistrate or Chief Presidency -
Magistrate within the local limits of whose jurisdiction such
property is found.

Suspension 388, When an offender has been sentenced to fine only,

:fogngc‘;;n_ and to imprisonment in default of payment of the fine, and

tence of  the Court issues a warrant under section 386, it may suspend
son- . v &

lnlilel;:: ® the execution of the sentence of imprisonment and may release

the offender on his executing a hond, with or without sureties,
-as the Court thinks fit, conditioned for his appearance before
such Court on the day appointed for the retutn to such warrant,
such day not being more than fifteen days from the time of
executing the bond ; and in the event of the fine not having
been realised the Court may direct the sentence of imprison-
‘ment to be carried into execution at onee.

Whomay 889, Every warrant for the execution of any sentence may
::!‘:t" Wwar- he issued either by the Judge or Magistrate who passed the
i sentence or by his successor in office?,

Exeention  390. When the accused is sentenced to whipping only, the

of senténoe . .t . 1. s executed at such place and time as Jour
S hipping sentence shall be executed place e as the Court

only. .  may direct.
Execution 391. When the accused is sentenced to whipping in addition
§§ f:;f;_me to imprisonment in a case which is subject to appeal, the
1 See the form, Sched, V. No. 37. property from distraint, see 3 Suth;
® That imprisonment and distress Cr. 62.
may be simultaneously ordered, sce - A fine may be levied at any time
o Suth. Cr. so. That imprisoument  within 6ix years after the passing
suffered in default of payment of a  of the sentence, Pena] Code, sec. 7o0.
fine does not exempt the offender’s 3 g Suth, Cr. 50, g
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ping shall not be inflicted until fifteen days from the ping,inad-
date of the sentence, or, if an appeal be made within that ;1;:10:} L
prison
time, until the sentence is confirmed by the Appellate Court : ment.
but the whipping shall be inflicted as soon as practicable after
the expiry of the fifteen days, or, in case of an appeal, as soon
as practicable after the receipt of the order of the Appellate
Court confirming the sentence.
The whipping shall be inflicted in the presence of the officer
in charge of the jail : unless the Judge or Magistrate orders it

to be inflicted in his own presence.

392, In the case of a person of or over sixteen years of Mode of
age, whipping shall be inflicted with a light ratan not less mpie®
than half an inch in diameter, in such mode, and on such ment.
part of the person, as the Local Government directs?!; and,

i the case of a person under sixteen years of age, it shall
be inflicted in the way of school-discipline with a light ratan.

In no case shall such punishment exceed thirty stripes. ' Number of

¥ A " tripes.
893. No sentence of whipping shall be executed by instal- ;Tl:f :: be

ments ; and none of the following persons shall be punishable executed

with whipping (namely) :— Eig:.tal-
(a) females ; e

(0) males sentenced to death, or to transportation, or to penal tons-

servitude, or to imprisonment for more than five years ;

(¢) males whom the Court considers to be more than forty-

five years of age. ‘

394, The punishment of whipping shall not be inflicted Whipping
unless a Medical Officer, if present, certifies, or, if there is not ?sf?iz:claeif
a Medical Officer present, unless it appears to the Magistrate or ﬁg::‘e‘}fr
officer present, that the offender is in a fit state of health to ;
undergo such punishment.

If, during the execution of a sentence of whipping,' a Stayof exe-
Medical Officer certifies, or it appears to the Magistrate or pton.
officer present, that the offender is not in a fit state of health
to undergo the remainder of the sentence, the whipping shall
be finally stopped 2.

! Notifications under this section Burma;j see Macpherson’s Lists, 1884,
have been published by the Loeal  pp. 127, 273, 505 §53.
Governments of Madras, Bombay, # 3 Mad. H. C., Rulings, 1.
the Central Provinces, and British
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Procedure 895, In any case in which, under section 394, a sentence
:if;ng; of whipping is, wholly or partially, prevented from being
E?:t:g 11;11 executed, the offender shall be kept in custody till the Court
der section Which passed the sentence can revise it; and the said Court
394 may, at its discretion, either remit such sentence, or sentence
the offender in li¢it of whipping, or in lieu of so much of the
sentence of whipping as was not executed, to imprisonment for
any term not exceeding twelve months, which may be in
addition to any other punishment to which he may have been
sentenced for the same offence.
Nothing in, this section shall be deemed to authorise any
Court to inflict imprisonment for a term exceeding that to
which the accused is liable by law, or that which the said
Court is competent to inflict.

Txecution 396, When sentence is passed under this Code on an
gg"z;‘g;;gff escaped conviet, such sentence, if of death, fine or whipping,
convicte.  shall, subject to the provisions hereinbefore contained, take
4 effect immediately, and if of imprisonment, penal servitude or
transportation, shall take effect according to the following

rules, that is to say:— ;

" Tf the new sentence is severer in its quality than the sentence
which such convict was undergoing when he escaped, the new
sentence shall take effect immediately.

When the new sentence is not severer in its quality than the
gentence the convict was undergoing when he escaped, the new
sentence shall take effect after he has suffered imprisonment,
penal servitude or transportation, as the case may be, for a
further period equal to that which, at the time of his escape,
remained unexpired of his former sentence.

Ezplanation.—For the purposes of this section —

(a) a sentence of transportation or penal servitude shall be
deemed severer than a sentence of imprisonment,.

(8) a sentence of imprisonment with solitary confinement
shall be deemed severer than a sentence of the same description
of imprisonment without solitary confinement; and

(c) a sentence of rigorous imprisonment shall be deemed
geverer than a sentence of simple imprisonment with or without
golitary confinement,

L
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97. When a person already undergoing a sentence of Sentence
imprisonment, penal servitude or transportation is sentenced zﬂgﬁ?de"
to imprisonment, penal servitude or transportation, such im- :g:?::&ir ‘
prisonment, penal servitude or transportation shall commence offence,
at the expiration of the imprisonment, penal servitude or
transportation to which he has been previously sentenced :

Provided that if he is undergoing a sentence of imprison-
ment, and the sentence on such subsequent conviction be one of
transportation, the Court may, in its discretion, direct that the
latter sentence shall commence immediately, or at the expiration

of the imprisonment to which he has been previously sentenced.

398. (1) Nothing in section 396 or section 397 shall be held Saving as
to excuse any person from any part of the punishment to which ;(;;e:mns
he is liable upon his former or subsequent conviction. 397

(2) When an award of imprisonment in default of payment
of a fine is annexed to a substantive sentence of imprisonment,
or to a sentence.of transportation or penal servitude for an
offence punishable with imprisonment, and the person under-
going the sentence is after its execution to undergo a further
substantive sentence, or further substantive sentences, of
imprisonment, transportation or penal servitude, effect shall
not be given to the award of imprisonment in default of
payment of the fine until the person has undergone the further

sentence or sentences 1,

399. When any" person under the age of sixteen years Confine-
is sentenced by any Criminal Court to imprisonmex_lt for any Iyt:gnglof-
offence, the Court may direct that such person, instead ‘of fenders in
being imprisoned in a criminal jail, shall be confined in any :sff;n”‘
reformatory 2 established by the Local Government as a fit
place for confinement, in which there are means of suitable
discipline and of training in some branch of useful industry,
or which is kept by a person willing to obey such rules as the
Local Government preseribes with regard to the discipline
and training of persons confined therein ®.

All persons confined under this section shall be subject to
the rules so prescribed.

1 Act X of 1886, sec. 11. been made by the Local Governments

? See Act V of 1876, secs. 7, 9. of Bombay ,:md' British Burma ; sce
® Rules for Reformatories have  Macpherson e Lists, 1884, pp. 194, 536.
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Return of AD0Q. When a sentence has been fully executed, the officer
;‘;g:gzlf" executing it shall return the warrant to the Cowt from which
of sentence. it issued, with an endorsement under his hand certifying the

manner in which the sentence has been executed.

CHAPTER XXIX.

OF SUSPENSIONS, REMISSIONS AND COMMUTATIONS OF
SENTENCES.

Powerto 401, When any person has been sentenced to punishment

, suspend or

vy o s for an offence, the Governor General in Council, or the Local
tences:  (fovernment, may at any time, without conditions, or upon
' any conditions which the person sentenced accepts, suspend
the execution of his sentence or remit the whole or any part
of the punishment to which he has been sentenced.

‘Whenever an application is made to the Governor Gieneral
in Council or the Local Government for the suspension or
remission of a sentence, the Governor General in Council or
the Local Government, as the case may be, may require
the presiding Judge of the Court before or by ‘which the
conviction was had or confirmed to state his opinion as to
whether the application should be granted or refused, together
with his reasons for such opinion. N3

If any condition on which a sentence has been suspended
or remitted is, in the opinion of the Governor General in
Council or of the Local Government, as the case may be, not
fulfilled!, the Governor General in Council or the Local
Government may cancel the suspension or remission, and
thereupon the person in whose favour the sentence has been
suspended or remitted! may, if at large, be arrbsted by any
police-officer without warrant and remanded to undergo the
unexpired portion of the sentence.

The condition on which a sentence is suspended or remitted
under this section may be one to be fulfilled by the person in
whose favour the sentence is s_uspe\ldcd or remitted, or one
indepéndent of his will %,

1 Act X of 1886, see. 11.

[
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Nothing herein contained shall be deemed to interfere with
the right of Her Majesty to grant pardons?, reprieves 2, respites
or remissions of punishment.

402. The Governor General in Council, or the Local Power to
Government, may, without the consent of the person sen- ;‘;‘;‘i"s“l‘l‘f‘.’
tenced, commute any one of the following sentences for any ment.
other mentioned after it :—

death, transportation, penal servitude, rigorous imprisonment
for a term not exceeding that to which he might have been

sentenced, simple imprisonment for a like term, fine .

CHAPTER XXX,

OF PREVIOUS ACQUITTALS OR CONVICTIONS.

408. A person who has once been tried by a Court of Persononce
competent jurisdiction* for an offence and convicted or acquitted i‘l’_na‘;‘;;‘fg_
of such offence shall, while such conviction or acquittal remains ted not to
in force, not be liable to be tried again for the same offence, E:nf?ig_fo'
nor on the same facts for any other offence for which a fence.
different charge from the one made against him might have
been made under section 236, or for which he might have
been convicted under section 237°.

A person acquitted or convicted of any offence may be
afterwards tried for any distinct offence for which a separate
charge might have been made against him on the former trial
under section 235, paragraph one.

A person convicted of any offence constituted by any act
causing consequences which, together with such act, consti-
tuted a different offence from that of which he was convicted,
may be afterwards tried for such last-mentioned offence; if
the consequences had not happened, or were not known to the
Court to have happened, at the time when he was convicted.

A person acquitted or convicted of any offence constituted

1 As to this branch of the preroga- 3 And seé the Prisoners Act, V of .
tive see 3 Inst. 233, and Hawk, P.C. 1871, 8ecs. 23, 24, 25
b. 2, ¢. 37, 8. 33. The codeis silent as 4 in British India?
to pleading pardons, s 8 Mad. 296.

2 Hawk P.C.b.2,c. 51,88,
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_ by any acts may, notwithstanding such acquittal or conviction,
be subsequently charged with, and tried for, any other offence

" constituted by the same acts which he may have committed, if
the Court by which he was first tried was not competent to try .
the offence with which he is subsequently charged.

Explanation.—The dismissal of a complaint, the stopping

of proceedings under section 249, the discharge of the accused,

~ or any entry made upon a charge under section 273, is not an
acquittal for the purposes of this section .

Tllustrations.

(a) 4 is tried upon a charge of theft as a servant and acquitted.-
He cannot afterwards, while the acquittal remains in force, be
charged with theft as a servant, or, upon the same facts %, with theft

- simply, or with criminal breach of trust.

(6) 4 is tried upon a charge of murder and acquitted. There

is no charge of robbery; but it appears from the facts that

. A committed robbery at the time when, the murder was com-
mitted ; he may afterwards be charged with, and tried for,
robbery. ‘ k

(¢) A is tried for causing grievous hurt and convicted. The
person injured afterwards dies. A may be tried again for culpable
homicide.

(d) 4 is charged before the Court of Session and convicted of
the culpable homicide of B. 4 may not afterwards be tried on the
same facts for the murder of B.

(e) 4 is charged by a Magistrate of the first class with, and
convicted by him of, voluntarily causing hurt to B. 4 may not
afterwards be tried for voluntarily causing grievous hurt to B on
the same facts, unless the case comes within paragraph three of
thig section. .

(f) 4 is charged by a Magistrate of the second class with, and
convicted by him of, theft of property from the person of 2,
A may be subsequently charged with, and tried for, robbery on the
same facts.

(9) 4, Band C are charged by a magistrate of the first class
with, and convicted by him of, robbing D). 4, B and ' may after-
wards be charged with, and tried for, dacoity on the same facts?,

* And of course where the accused
has been acquitted at a trial by &
Court without jurisdiction he cannob
plead this as an acquittal for the pur-
poses of this section, 2 Suth. Cr. 10.
See secs. 240 (withdrawal of charges),
308 (entry by Sessions Judge), and
345 (composition) for transactions

amounting to acquittals.

2 The words ‘ upon the same facts’
should come next after * charged.’

3 For other illustrations gee 7 Suth.
Cr. 15 (where Peacock C.J, discusses

..the English plea of autrefois acquit):

7 Mad. 557:

8 Mad, 296; 7 Ben.
Appx. 25.
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CHAPTER XXXI.!

OF APPEALS.

404. No appeal shall lie from any judgment or order of a Ualess

Criminal Court except as provided for by this Code or by any gﬁi’;g;;e
other law for the time being in force 2. no appeal.

405. Any person whose application under section 89 for Appeal
the delivery of property or the proceeds of the sale thereof has i?:ét?nrger
been rejected by any Court, may appeal to the Court to which application
appeals ordinarily lie from the sentences of the former Court. sencd 2‘9

4086. Any person required by a Magistrate, other than the Appeal
District Magistrate or a Presidency Magistrate, to give :Te‘zlnl:n"ﬁfr
security for good behaviour under section 118, may appeal to security for

. . . 1
the District Magistrate. by

! The provisions of this chapter
apply, so far as they arve applicable,
to appeals under sec. 4806, infra.
Where no appeal lies, the High Court
a8 a court of revision will in very
exceptional ecircumstances exercise
the powers of an appellate court;
see sec. 4309, infra, and 8§ Bom. 197.

? Thus, no appeal lies from an
order passed by a District Magistrate
under sec. 123 requiring a person to
be detained in prison until he should
provide security for hisgood behaviour,
9 Cal, 879. No appeal lies from an
order under gec. 22 of the Cattle Tres-
pass Act, T of 1871, awarding com-
pensation, 10 Bom, 230. No appeal
lies to a District Magistrate from a
sentence passed under chap. =xviii,

supra, by a Bench invested with first-
class powers, g Cal. 6. No appeal
lies from an order under sec. 488 for
the payment of maintenance, 5 Suth,
Cr. 10.

As to appeals to Her Majesty in
Council, see 24 & 25 Vie. ¢. 104, sec,
11, and Charter, § 41 (Macpherson,
p- 84). Fortheold law, see 7 Moore,
I. A. 72 (where an appeal was allowed
from a judgment of the Supreme
Court at Calcutta in case of mur-
der): 3 ibid. 408,°488. Where the
High Court punishes for contempt
committed by publishing a libel out of
Court when the Court is not sitting,
such a case is not a proper one for
appeal to Her Majesty, . R, 10 . A,
D7
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407. Any person convicted on a trial! held by any Magis-
from b frate of the second or third class?, or any person sentenced
second or ynder section 349 by a Sub-divisional Magistrate of the second
third class ; A . :

Magistrate. class, may appeal to the District Magistrate.
Transfer of The District Magistrate may direct that any appeal under
aPPeas 0. thig section, or any class of such appeals, shall be heard by any
g;%i& Magistrate of the. first class subordinate to him and empowered
v by the Local Government to hear such appeals %, and thereupon
such appeal or class of appeals shall be presented to such
Subordinate Magistrate, or if already presented to the District
Magistrate ghall be transferred to such Subordinate Magistrate.
The District Magistrate may withdraw from such Magistrate

any appeal or class of appeals so presented or transferred.

Appeal 408. Any person convictea on a trial held by an Assistant
from 861" Qessions J udge, a District Magistrate® or other Magistrate of

tence of

é;ssi_stant the first class, or any person sentenced under section 349 by a
e8s10n8 o

Judge or Magistrate of the first class, may appeal to the Court of
Magistrate Qoqoion .

of the first !
class. Provided as follows :—
() when in any case an Assistant Sessions Judge or a
District Magistrate passes any sentencé which is subject to
the confirmation of the Court of Session, every appeal in such
case shall lie to the High Court, but shall not be presented
until the case has been disposed of by the Court of Session ;
(6) any European British subject so convicted may, at his
option, appeal either to the High Court or the Court of
~ Session ; '

Appeals to 409, An appeal to the Court of Session or Sessions Judge

L R , T
g é);;o r:)how shall be heard by the Sessions Judge or by an Additional or
heard. Joint Sessions Judge.

) This does not include a person of divisions in Sind were invested
ordered under section 22 of the Cattle ~ with .SUCh powerd under the corre-
Trespass Act to pay compensation, I0 sponding gection (266) of the Code of

Bom. 230. 1872; see Macpherson’s Lists, 1884,
% or by a Bench of Magistrates in- - p- 210

vested with second or third class * This includes a District Magis-

powers, g Mad. 36. trate invested with powers under sec.

® First class Magistrates in charge 395 9 Cal. 513, 516,
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from sen-

110. Any person convicted on a trial held! by a Sessions Appeal

Judge, or an Additional or & Joint Sessions Judge, may appeal tence of

to the High Court 2

Court of

+ Session.

411. Any person convicted on & trial held by a Presidency Appeal = .
Magistrate may appeal to the High Court if the Magistrate
has sentenced him to imprisonment for a term exceeding six Presidency
months or to fine exceeding two hundred rupees?.

from sen-
tence of

Magis-
trate.

412, Notwithstanding anything hereinbefore contained, No appeal
where an accused person has pleaded guilty and has been

convicted by a Court of Session or a Presidency Magistrate on accu
such plea, there shall be no appeal except as to the, extent or gullty

legality of the sentence*,

in certain
cases when
ased
eads

413. Notwithstanding anythmo' hereimbefore contained, No appeal
there shall be no appeal by a convicted person in cases in which
a Court of Session or the District Magistrate or other
Magistrate of the first class passes a sentence of imprisonment
not exeeedmg one month only, or of fine not exceeding fifty
rupees only, or of whipping only.

EBzplanation.—There is no appeal from a sentence of im-
prisonment passed by such Court or Magistrate in default of
payment of fine when no substantive sentence of imprisonment

has been passed.

in petty
cases.

414. Notwithstanding anything hereinbefore contained, No appeal

there shall be no appeal by a convicted person in cases tried &‘:’;‘sﬁ.
summarily in which a Magistrate empowered to act under mary con-
victions,

section 260 passes a sentence of imprisonment not exceeding
three months only, or of fine not exceeding two hundred rupees

only, or of whipping only

415. An appeal may be brought against any sentence Proviso to
referred to in section 413 or section 414 by which any two or

of the Katdk Tributary Mahdls, when 414,

! Where the Sessions Judge’s judg-
ment was in form a mere confirmation
of the Assistant Magistrate’s judg-
ment and sentence, but in substance
an original judgment, an appeal lies

from it to the Migh Court, a Suth.

Cr. 13, 19.

2 The Migh Court cannot hear
appeals from conyictions by any other
officers, such as e.g. the Superintendent

VOL. Ii,

the offence was commitied outside
British India, 9 Cal. 288,

3 These words do mnot include a
gentence of imprisonment in default
of pqyment of fine, the operation of
which is contingent 6nly on the fine
not being paid, 2 Mad. 30, 32.

¢ 5 Bom. 83

sections
413 and
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more of the punishments therein mentioned are combined, but
no sentence whichwould not otherwise be liable to appeal shall
be appealable merely on the ground that the person convicted
is ordered to find security to keep the peace.
Baplanation.—A sentence of imprisonment in default of
piyment of fine is not a sentence by which two or more
punishments are combined within the meaning of this section.

Savingof 416, Nothing in sections 413 and 414 applies to appeals

f)in}?_ 5 from sentences passed under Chapter XXXIII on European

subjects.  British subjects.

Appeal in 417. The Local Government may direct the Public Prose-

;ﬁit‘;{“‘ cutor! to present an appeal to the High Court from an original
or appellate order of acquittal? passed by any Court other than
a High Court?. '

Appeal on - 418. An appeal may lie on a matter of fact as well as a

what mat-

tors admis. Matter of law, except where the trial was by jury, in which
sible. case the appeal shall lie on a matter of law only.

Explanation—The alleged severity of a sentence shall for

the purposes of this section be deemed to be a matter of law *.

Petition of 419. Every appeal shall be made in the form of a petition

sppeal. i writing presented by the appellant or his pleader #, and every
such petition shall (unless the Court to which it is presented
otherwise directs) be accompanied by a copy of the judgment
or order appealed against, and, in cases tried by a jury,a copy
of the heads of the charge recorded under section 367.
Procedure 4920, If the appellant is in jail, he may present his petition
gé}f&:ﬁn of appeal and the copies accompanying the same to the officer
jail.

! Sec, 4, cl. (m), supra, p. 62.

4 24 Suth. Cr. 41.

3 See sec. 423, clauses (a) and (&)
Such appeal, when the order is passed
in a case tried by a jury, lies on &
matter of law only, 10 Cal. 1030.
See sec. 418. Where the Sessions
Judge disagrees with a verdict ac-
quitting the prisoner but passes judg-

ment in accordance therewith, an-

appeal lies under this section, 2 Cal.
273, but only on matter of law. As
to the time within which appeals from

acquittals must be presented, see the
Limitation Act, Sched, II. art. 157.
‘When an appeal comes on for hearing,
the Public Prosecutor begins, 20 Suth.
Cr. 33.

¢ So are omission to consider, and
erroneously setting aside, relevant
evidence. Nothing in sec. 418, or the
rest of this chapter, affects the power
conferred by sec. 307, supra, 9 AllL
425.

8 Sec. 44 cl. (n),

But Mad.
454+ 8 Be, by ut see 1 Mad
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42]. On receiving the petition and copy under section 419 Summary
or section 420, the Appellate Court-shall peruse the same, and, :?;ceﬂm &
if it considers that there is no sufficient ground for interfering,
1t may reject the appeal summanrily : provided that no appeal
presented under section 419 shall be dismissed unless the
appellant or his pleader has had a reasonable opportunity? of
being heard in support of the same.

Before rejecting an appeal under this section, the Court may

call for the record of the case, but shall not be bound to
do so0 %,

iarge of the jail, who shall thereupon forward such petition
and copies to the proper Appellate Court ™.

Notice of

422, If the Appellate Court does not reject the appeal Rl

summarily, it shall cause notice to be given to the appellant or
his pleader and to such officer as the Liocal Government may
appoint in this behalf4, of the time and place at which such
appeal will be heard, and shall, on the application of such
officer, furnish him with a copy of the grounds of appeal ;
and, in cases of appeals under section 4147, the Appellate
Court shall cause a like notice to be given to the accused.
428. The Appellate Court shall then send for the record of Powers of
the case, if such record is not already in Court. After égg’:tniaf
perusing such record, and hearing the appellant or his pleader, <1;5P05in%
if he appears, and the Public Prosecutor, if he appears, and, in OrAR
case of an appeal under section 417, the accused, if he appears,
the Court may, if it considers there is no sufficient ground for
interfering, dismiss the appeal, or may—
(¢) in an appeal from an order of acquittal, reverse such
order and divect that further inquiry be made, or that the
accused be retried 3 or committed for trial, as the case may be,

! Facilities, such as paper, pens,
ink, and, if necessary, an amanuensis,
should be given to the petitioner, 13
Suth, Cr. 69. So far as concerns the
requirements of the Limitation Act,
presentation to the officer in charge
of the jail is equivalent to presenta-
tion to the Court, g Mad. 259.

? 5 Mad. 11.

* The powers conferred by this see-
tion should be exercised sparingly

B

and with great caution, and reasons,
however eoncise, should be given for
rejecting an appeal under it, 8 All,
5.
g 4 Notifications under this section
have been issued by the Liocal Govern-
ments of Bengal, the Panjdh, the
Central Provinces, British Burmia,
and Assam; see Maopherson Lists,
1884, pp- 361, 481, 515, 552, 658.
8 g4 Suth. Cr. 24, col. 2,

2
=
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or find him guilty and pass sentence on him according to
law?; /

(4) in an appeal from a conviction, (1) reverse the finding
and sentence, and acquit or discharge the accused, or order him
to be retried by a Court'of competent jurisdiction subordinate
to such Appellate Court, or committed for trial % or (2) alter
the finding, maintaining the sentence, or, with or without
altering the finding, reduce the sentence, or (3) with or without
such reduction, and with or without altering the finding,
alter the nature of the sentence, but not so as to enhance the
same ; :

(¢) n an appeal from any other order, alter or reverse such
order ; f Ae ¢

(@) Nothing herein contained shall authorise the Court to
alter or reverse the verdict of a jury, unless it is of opinion
that such verdict is erroneous owing to a misdirection by the
Judge, or to a misunderstanding on the part of the jury of the
law as laid down by him?3,

Judgments 424, The rules contained in Chapter XXVI as to the

3’;;;‘;";},. judgment of a Criminal Court of original jurisdiction shall

pellate  ~ apply, so far as may be practicable, to the judgment of any

Courte,

Appellate Court other than a High Court?:

Provided that, unless the Appellate Court otherwise directs,
the accused shall not be brought up, or required to attend, to
hear judgment delivered.

%ﬁdgrcby 425. Whenever a case is decided on appeal by the High

On’%pp;‘in Court under this chapter, it sha}l certify its judgment or order

to be certi- 5 the Court by which the finding, sentencé or order appealed

fiedtolower . 8

Court, against was recorded or passed. If the finding, sentence or
order was recorded or passed by a Magistrate other than the
District Magistrate, the certificate shall be sent through the
District Magistrate.

The Court to which the High Court certifies its judgment
or order shall thereupon make such orders as are conformable

! This clause applies only to the the power couferred by gee, 307, see
High Court, 7 Mad, 214. See sec. - 9 ,:\11. 425.

417. 11 Cal. 449, where a Session

38 All 14, Judge was held bound by see, 367,
? That this section does not affect  supra.

15
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e judgment or order of the High Court ; and, if necessary,
the record shall be amended in accordance therewith.

428. Pending any appeal by a convicted person, the Suspension
A 1 y A ba T Al o of sentence
ppellate Court may, for reasons to be recorde Y 1 pending

~ in writing, order that the execution of the sentence or order appeal.

appealed against be suspended an.d, if he is in confinement, i)e;:’ﬁiigf

that he be released on bail or on his own bond. on bail.
The power conferred by this section on an Appellate Conrt

may be exercised also by the High Court in the case of any

appeal by a convicted person to a Court subordinate thereto.
When the appellant is ultimately sentenced to imprison-

ment, penal servitude or transportation, the time during which

he is so released shall be excluded in computing the term for

which he is so sentenced.

427, When an appeal is presented under section 417, the Arrest of
High Court may issue a warrant directing that the accused Z;;ﬁ‘}rﬁn
be arrested and brought before it or any subordinate Court, acquittal.
and the Court before which he is brought may commit him to

prison pending the disposal of the appeal, or admit him to bail 1.

428. In dealing with any appeal under this chapter, the Appellate
Appellate Court, if it thinks additional evidence to be necessary, g&"e“fu’;‘f‘y
may either take such evidence itself, or direct it to be taken ther evi-
by a Magistrate, or, when the Appellate Court is a High gf;:; ot
Court, by a Court of Session or a Magistrate. bo taken.

When the additional evidence is taken by the Court of
Session or the Magistrate, it or he shall certify such evidence
to the Appellate Court, and such Court shall thereupon proceed
to dispose of the appeal.

Unless the Appellate Court otherwise directs.x, .the a,ecu:sed or
his pleader shall be present when the addli'.mnzml evidence
is taken ; but such evidence shall not be taken in the presence
of jurors or assessors. :

The taking of evidence under this section shall for the

purposes of Chapter XXV be deemed to be an mquiry.
429, When the Judges composing the Court of appeal are P!l‘ocedure
o G A 4 lagk = i s s & where
equally divided in opinion, the case, W ith their opinions Appellate

15 Cal, 281 2 All. 349 386
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Judgesare thereon, shall be laid before another Judge of the same Court,

3‘}::32’1 and such Judge, after such examination and such hearing
(if any) as he thinks fit, shall deliver his opinion, and the
judgment or order shall follow such opinion. ;

Finality of 480, Judgments and orders passed by an Appellate Court

\ :;%Z‘:i.on upon appeal shall be final 1, except in the cases provided for in
section 417 and Chapter XX XTI.

Abatement 48], Every appeal under see‘uion'417 shall finally abate on

g el the death of the accused, and every other appeal under this
chapter shall finally abate on the death of the appellant®.

CHAPTER XXXII.

OF REFERENCE AND REVISION °.

Reference 4392, ‘A Presidency Magistrate may, if he thinks fit, refer

sznz;eﬁ' for the opinion of the High Court any question of law which

gaﬁgiisggate arises in the hearing of any case pending before him, or may
Qburt; give judgment in any such case subject to the decision of the
High Court on such reference ; and, pending such decision,
may either commit the accused to jail, or release him on bail

to appear for judgment when called upon.

Disporal of 433, When a question has been so referred, the High
f:;e;f f{:d Court shall pass such order thereon as it thinks fit, and shall
ggﬁl of cause a copy of such order to be sent to the Magistrate by
T whom the reference was made, who shall dispose of the case

conformably to the said order. :
Direction ~ The High Court may direct by whom the costs of such
as to costs. .

reference shall be paid.

Reserving 434, When any person has, in a trial before a Judge of a
nestions 5 S ¥ ] Bl i
%Sing’in High Court consisting of m(.ne' J udiges. th.an- one and acting in
original  the exercise of its original eriminal jurisdiction, been eonvicted

jurisdic- & S
Yonof  of an offence, the Judge, if he thinks fit, may reserve and
g;ﬁlr‘t refer for the decision of a Courb consisting of two or more

1 4 Bom. 101, giders just, 2 Bom. 564.

2 The High Court may, never- ° That a Joint Sessions Judge
theless, call for and examine the (sec. 9) cannot exercise the powers
record of the case with a view to of a Sessions Judge under this chap-
revision and rectification, and may  ter, see 9 Bom. 168 ; and see 9 Bom.
make such order thereon as it com- 532

[
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udges of such Court any question of law which has arisen in
the course of the trial of such person, and the determination
of which would affect the event of the trial.

If the Judge reserves any such question, the person convicted Procedure
shall, pending the decision thereon, be remanded to jail, or, if ;’;’fﬁ‘;g‘m‘
the judge thinks fit, be admitted to bail, served.

and the High Court shall have power to review the casel,
or such part of it as may be necessary, and finally determine
such question, and thereupon to alter the sentence passed by
the Court of original jurisdiction, and to pass such judgment
or order as the High Court thinks fit 2. :

435, The High Court ® or any Court of Session %, or District Power to
o s e . call for re-

Magistrate 3, or any Sub-divisional Magistrate empowered DY cords o
the Local Government in this behalf 6, may call for and examine gl(fzg:r
the record of any proceeding before any inferior Criminal

Court 7 situate within the local limits of its or his jurisdiction,

for the purpose of satisfying itself or himself as to the
correctness, legality or propriety of any finding, sentence or

order recorded or passed, and as to the regularity of any
proceedings of such inferior Court 8,

If any Sub-divisional Magistrate acting under this section’
considers that any such finding, sentence or order is illegal or
improper, or that any such proceedings are irregular, he shall
forward the record, with such remarks thereon, as he thinks
fit, to the District Magistrate.

Orders made under sections 143 and 144 and proceedings

! 2 Bom. 61.

* Where on the application: of the
prisoner’s counsel a question i3 re-
served under this section the prisoner’s
counsel has the right to begin, 8 Bom,
200. See 3 Bom. H, €., Cr. Ca. 20y 22 :
5 Bom. 338, 341.

® The High Court has under this
gection power to go into questions of
fact, but it generally declines to
exercise it, 10 Cale. 1049.

* 8 Cal. 644.

912 Cal. 473: 8 Mad. 18 : 9. Bom,
100 : 7 All 853.

¢ The Madras Government has em-

>

powered alf its Subdivisional Magis.
trates in this behalf, Macph. Zists
1884, p. 127-

7 The District Magistrate may
therefore call for the record of pro-
ceedings before a Magiitrate of the

First Class in his distgiet, 9 Bonis

103, or & Sub-divisional, Magistrate
of the First Class, 8 Ma .18, See
gec. 17 supra, where the .word used
js <subordinate’; but ‘there cannot
be subordination without inferiority.

' Secus 1o Oal. 268, 551807 AL, 134

¢ See 2 Cal. 2031 8:Cal 580: 24
& 25 Vie. . 104, se¢. 15.
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under section 176 are not proceedings within the meaning of
this section.

436. When, on examining the record of any case under
section 435 or otherwise, the Court of Session ! or District
Magistrate considers that such case is triable exclusively by
the Court of Session, and that an accused person has been
improperly discharged by the inferior Court, the Court of
Session or District Magistrate may cause him to be arrested,
and may thereupon, instead of directing a fresh inquiry,
order him to be committed for trial 2 upon the matter of which
he has been, in the 6pinion of the Court of Session or District
Magistrate, improperly discharged :

Provided as follows— c b
- (@) that the accused has had an opportunity of showing
cause to such: Court or Magistrate why the commitment should
not be made ? :

(6) that, if such Cowrt or Magistrate thinks that the
evidence shows that some other offence has been committed by
the accused, such Court or Magistrate may direct the inferior
Court to inquire into such offence.

Power to
‘order com-
mitment,

437. On examining any record, under section 435 or
otherwise, the High Court or Court of Session may direct the
District Magistrate by himself or by any of the Magistrates
subordinate 4 to him to make, and the District Magistrate ® may
himself make, or direct any subordinate Magistrate to make,
further inquiry ® into any complaint which has been dismissed

Power to
order in-
quiry.

1 As to the High Court, see 6
All 40, and sec. 439, infra.
" % The High Court will not interfere
with the exercise of this discretionary
power, 2 Suth, Cr. 44: 7 ibid. 38.

3 22 Suth, Or. 67: 6 Mad. 372.

£ The term *inferior’ is used in
sections 435 and 436 because in both
these sections the Court of Session
and the District Magistrate are com-
bined, and the Magistrates (other
than the District Magistrate), though
gubordinate to the District Magis-
trate, ave not g generally to the
Court of Session. But in sec. 437
the District Magistrate being dealt
with geparately from the Court of

Session, the use of the term ¢inferior’
is no longer necessary, and accord-
ingly the term used is ‘subordinate,
8 Mad. 19.

® but not a Deputy Magistrate
placed in charge of the current duties
of the District Magistrate’s office, 11
Cal. 236.

6i.e. an inquiry upon further
materialg, not a rehearing upon the
game evidence, Io Cal, 207, 102% :
12 Cal. 552: 8 Mad. 336 ; but see 10
Bom. 131: 9 All, 52,

The ¢ further inquiry * should ordi-
narily be conducted by the Magis-
trate who first inquired into the case,
8 Mad. 299.
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er section 203, or into the case of any accused person who
has been discharged 1.

438. The Court of Session or District Magistrate > may, if Report to
it or he thinks fit, on examining under section 435 or otherwise g};‘;’g
the record of any proceeding, report for the orders of the High
Court the results of such examination, and, when such report
contains a recommendation that a sentence be reversed 3, may
order that the execution of such sentence be suspended, and
if the accused is in confinement that he be released on bail* or
on his own bond.

439. In the case of any proceeding ® the record of which has High
been called for by itself, or which has been reported for orders, ng‘;ﬁ: of
or which otherwise® comes to its knowledge, the High Court revision.
may, in its discretion, exercise any of the powers” conferred on
a Court of appeal by sections 195, 423, 426, 427 and 4288,
or on a Court by section 338, and may enhance the sentence ? ;
and, when the Judges composing the Court of revision are
equally divided in opinion, the case shall be disposed of in
manner provided by section 42910,

No order under this section shall be made to the prejudice
of the accused unless he has had an opportunity of being
heard either personally or by pleader in his own defence,

1 6 All. 367, The order to make
further inquiry sets aside a prior
order of discharge, and leaves the
inquiry before the Magistrate open
(as it was before that order) to
further evidence under sec. 252, and
to decision under sec. 253 and subse-
quent sections of ch, xxi, 7 Mad.
456.

2 but not a Joint Magistrate of a
District, 14 Suth. Cr. 25. A District
Magistrate who considers that there
has been a miscarriage of justice in
the Sessions Court should not report
the case for orders under this section,
but communicate with the FPublic
Progecutor, g All. 362.

® In the absence of such recom-
mendation there seems no power to
admit the accused to bail, 23 Suth.
Cr. 40. But see sec. 498.

4 Chap. xxxix, infra.

® whether judicial or non-judicial.

¢ 2 Mad. 38.

7 Thus, it may annul a conviction,
even though, in consequence of the
expiry of the sentence, it may not
be possible to interfere with the
latter, 7 All, 135 ; and if it considers
that the accused has been improperly
discharged, it may order him {o be
committed for trial, 6 All. 40, and
gee 1 All. 139.

8 But in non-appealable cases the
High Court, except on very excep-
tional grounds, will not exercise under
this section the powers of an Appellate
Court, 8 Bom. 197.

9 go a8 to alter its nature, 6 All,
622 11 Cal, 530.

10 Fxcept in very exgeptional in-
gtances, these powers will not be
axercised in reference to questions of
fact, 6 All. 485.
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Where the sentence dealt with under this section has been
passed by a Magistrate acting otherwise than under section 34,
the Court shall not inflict a greater punishment for the offence
which, in the opinion of such Court, the accused has committed,
than might have been inflicted for such offence by a Presidency
Magistrate or a Magistrate of the first class.

Nothing in this section applies to an entry made under
section 273, or shall be deemed to authorise a High Court to

convert a finding of acquittal into one of conviction?.
Optional 44.0. No party has any right to be heard either personally
Z{,‘;“ea‘i“” or by pleader before any Court when exercising its powers of
parties.  revision : provided that the Court may, if it thinks fit, when
exercising such powers, hear any party either personally or by
pleader, and that nothing.in this section shall be deemed to

affect section 439, paragraph two.

Statement 441, When the record of any proceeding of any Presidency
g{nz;eﬁ;_ Magistrate is called for by the High Court under section 435,

gistrate of the Magistrate may submit with the record a statement setting
E;"X;ﬂ?."f forth the grounds of his decision or order and any facts which
sion, he thinks material to the issue; and the Court; shall consider

such statement before over-ruling or setting aside the said

decision or order.

High 4492, When a case is revised under this chapter by the

S;’;::l:,, pe High Court, it shall certify its decision or order to the Court

f:{;‘;fi‘})::t by which the finding, sentence or order revised was recorded
or Magis- or passed, and the Court or Magistrate to which the decision
it or order is so certified shall thereupon make such orders as ave

conformable to the decision so certified ; and, if necessary, the

record shall be amended in accordance therewith.

1 But as to revising an order of review its judgment pronounced in a
acquittal, see 9 All. 134. criminal case, = Bom. 176: 7 All.
A Divisional Bench of a High Court 672 ; but see 8 Cal. 63, 72.

has no power under this section to
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CHAPTER XXXIII.

CRIMINAL PROCEEDINGS AGAINST EUROPEANS AND
AMERICANS.

443, No Magistrate, unless he is a Justice of the Peace, Magis-
and (except in the case of a District Magistrate or ! Presidency ;‘.;:;e?l:rho
Magistrate) unless he is a Magistrate of the first class and an quire into
European British subject 2, shall inquire into or try any charge Zﬁﬁ,;’;i

against an Buropean British subject 2, against B.
y B.subjects.

444. No Judge presiding in a Court of Session, except the Judge pre-
Sessions Judge 8, shall exercise Jurisdietion over an European 8:3;?.%;?
British subject unless he himself is an European British Session.
subject ; and, if he is an Assistant Sessions J udge, unless he Assistant
has held the office of Assistant Sessions Judge for at least Jusjgif‘“
three years, and has been specially empowered in this behalf

by the Local Government 4,

445, Nothing in section 443 or section 444 shall prevent Cognisance
any Magistrate from taking cognisance of an offence committed gg U(;g‘:lz::d :
by any European British subject in any case in which he could by E.B.
take cognisance of a like offence if committed by another *"Piect:

person :
Provided that, if he issues any process for thcf purpose of
compelling the appearance of an European British subject

' Inserted by Act IIT of 1884, see Turnbull's case, 6 Mad. H, O,

seo. 3.

7
? This means, and should be, ‘shall ~ * Inserted by Act IIT of 188y,

inquire into or try any offence alleged
to have been committed by an
European British subject.” For the
definition of this expression see sec.
4 ¢l (®). As to proofof nationality,

sec. 4- f

4 Nothing in sec. 443 or sec. 444
applies to proceedings‘ against Huro-
pean British subjects in certain cases
of contempt, sec. 480, infra,
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accused of an offence, such process shall be made returnable
before a Magistrate having jurisdiction to inquire into or try
the case. ,

Sentences  44@, Notwithstanding anything contained in section 32

‘c’,f:fﬁ;gs or section 34, no Magistrate other than a District Magistrate

trates.  or1 Presidency Magistrate shall pass any sentence on an
Buropean British subject other than imprisonment for a term
which may extend to three months or fine which may extend
to one thousand rupees, or both 2,

And a District Magistrate shall not pass any such sentence
other than imprisonment for a term which may extend to six
months, or fine which may extend fo two thousand rupees, or
“hoth 2. i

Whencom- 447, When an Buropean British subject is accused of an
mitment is oo 00 hefore a Magistrate, and such offence cannot, in the

to he to

gouxjt of 4 opinion of such Magistrate, be adequately punished by him,
Senta " and is mot punishable with death or with transportation for

g;gft i life, such Magistrate shall, if he thinks that the accused ought
to be committed, commit him to the Court of Session, or, in
thecase of a Presidency Magistrate, to the High Court %
When the offence which appears to have beer committed is
punishable with death or with transportation for life, the
commitment shall be to the High Court .

Trial of 448. Where any person committed to the High Court *

offences of ‘ : . b
ik ove under section 447 is charged with several offences of which

is, and the one is punishable with death or transportation for life and the
others are ‘ . t :
not, pun-  Others with a less pun ishment, and the High Court considers

ishable 41, he should not be tried for the offence punishable with
with death

or trans-  death or transportation, the High Court may nevertheless try

b gfft;‘m him for the other offences.

Sentences 449, Notwithstanding anything contained in section 31,

gﬁg?:fo‘;f no Court of Session shall pass on any European British subject

E. B. sub- any sentence other than a sentence of imprisonment for a term

jects, . e
’ which may extend to one year, or fine, or both,
! Tngerted by Act ITT of 1884, f{\df‘ed by Act ITT of 1884, sec. 2.
8¢, 5. See sec. 4, cl. (1), supra, p. 62; and

g i
2 4 AlL 141, in British Burmna, see sec, 185, para. 2,

L
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f, at any time after the commitment and hefore signing Procedure
judgment, the presiding Judge thinks that the offence which Yhe2 Se-

appears to be proved cannot be adequately punished by such a 233:‘1111113 e
sentence, he shall record his opinion to that effect and transfer Eg:;:it?-
the case to the High Court. Such Judge may either himself
bind over, or direct the committing Magistrate to bind over,

the complainant and witnesses to appear before the High Court.
450, Repealed by Act 11T of 1884, sec. 6.

451. In trials of European British subjects before a High Mixed jury
Court or Court of Session, if, before the first juror is called %;:;;fa,‘;f
and accepted, or the first assessor is appointed, as the case may Britishsub- _
be, any such subject requires to be tried by a mixed jury, the I
trial shall be by a jury of which not less than half the number
shall be Europeans or Americans, or both Europeans and
Americans.

451 A, (1) In trials of European British subjects before a Right of
District Magistrate, any such subject may in a summons case, ﬁb?éct i
before he is heard in his defence under section 244, or in g claim jury
warrant case, before he enters on his defence under section fﬁfc‘f?uf.ls‘
256, claim that the trial shall be by a jury composed in manner gistrate.
prescribed by section 451.

(2) If a claim is made under subsection (1) in a summons
case at the time when the Magistrate proceeds under section
244 to hear the accused, or in a warrant case at the time when
the Magistrate calls upon'the accused under section 256 to
enter upon the defence, the Magistrate shall forthwith issue the
necessary orders for the trial by a jury as aforesaid,

(3) If such a claim is made at an earlier stage of the
proceedings, the Magistrate shall issue such orders whenever
it appears to him from the evidence recorded that there will
be a sufficient case to go before a jury.

(4) In every such case the Magistrate shall, notwithstanding
anything contained in section 242, before issuing any order
as aforesaid, frame a formal charge.

(5) The provisions of sections 211, 216, 217, 219 and 220
shall, so far as may be, apply for the purpose of securing the
attendance of the complainant, the accused and the witnesses
at every trial to be held under this section.
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(6) The provisions of this Code relating to the procedure in
a trial by jury? before a Court of Session shall, as rearly as
may be, apply to every trial under this section as if the
District Magistrate were a Sessions Judge and the accused
had been committed to his Court for trial %

(7) All Courts may construe any of the provisions referred
to in subsection (5) or subsection (6), in so far as they are
made applicable by that subsection with such verbal alterations
not affecting the substance as may be necessary or proper to
adapt the same to the matter before them.

(8) Nothing in this section shall affect the power of the
Magistrate to commit an accused person for trial under section
344 or section 4473, ’ A1
Transfer to . 451 B. (1) If an accused person claims to be tried by jury
z‘(‘)“’ﬁe’in under section 4514, and in the opinion of the District
certain  Magistrate there is reason to believe that a jury composed in
TR manner prescribed by section 451 cannot be constituted for the

trial before himself, or cannot be so constituted without an
amount of delay, expense or inconvenience which under the
circumstances of the case would be unreasonable, he may,
instead of issuing orders for the trial before himself under
section 451 A, transfer the case for trial to such other District
Magistrate or to such Sessions Judge as the High Court may,
from time to time, by rules made by it in this behalf and
approved by the Local Government, or by special order, direct.

(2) When a case is transferred under this section to a
Sessions Judge or District Magistrate, he shall with all con-
venient speed try it with the same powers (including the
power of commitment) and according to the same procedure as
if he were a District Magistrate acting under sections 451 4 %,

452. In any case in which an European British subject is
aceused jointly with a person not being an European British

Trial of
E. B. sub-
ject and

3 This refers generica]ly to the 9 The effect of this clause is to

“class 'of cases triable by a Sessions
Judge with the help of a jury, and
their trial, as coniradistinguished
from those tried with the help of
asgessors or in any other manner
mentioned in the Code,’ 9 All 424,
per Straight J.

confer on the District Magistrate
precisely the same authority as the
Sessions Judge has, under gec, 307,
to submit a case when he disagrees
with the jury, g All, 424. '

? Added'by Act ITT of 1884, sec. 8.

¢ Added by Act TIT of 1884, sec, 8.
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ject, and such European British subject is committed for Native
trial before a. High Court or Court of Session, such subject g“;’;gy %
and person may be tried together, and the procedure on the

trial shall be the same as it would have been had the European

British subject been tried separately :

Provided that, if the European British subject requires When Na-
under section 451 to be tried by a mixed jury, or by a mixed 2‘1:?mm;3;a_
set of assessors, and the person not being' an European British rate trial.
subject requires that he shall be tried separately, the latter
person shall be tried separately in accordance with the provisions

of Chapter XXIIIL.

453. When any person claims to be dealt with as an Proge@nref
Buropean British subject, he shall state the grounds of such A

claim to the Magistrate before whom he is brought for the g:a}t]‘;’ith
purposes of the inquiry or trial; and such Magistrate shall 1 subjéct:
inquire into the truth of such statement, and allow the person
making it a reasonable time within which to prove that it is
true, and shall then decide whether heis or is not an European
British subject, and shall deal with him accordingly. If any
such person is convicted by such Magistrate and appeals from
such conviction, the burden of proving that the Magistrate’s
said decision was wrong shall lie upon him.
When any such person is committed by the Magistrate for
trial before the Court of Session, and such person before such
Court claims to be dealt with as an European British subject,
such Court shall, after such further inquiry, if any, as it thinks
fit, decide whether he is or is not an European British subject,
and shall deal with him accordingly. If he is convicted by
such Court and appeals from such conviction, the burden (?f
proving that the Court’s said decision was wrong shall lie
upon him, . T )
When the Court before which any person 1s t-rle.d‘ decides
that he is not an European British subject, such decision sha_ll
form a ground of appeal from the sentence or order passed in
such trial. : )
454, If an Turopean British suhject does not (-lam.'l ’to‘be f(‘)ai}lirel
dealt with as such by the Magistrate before whom he is tried [ P ad

waiver.
! before going into the case, 4 All. 141,
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or by whom he is committed, or if, when such claim has been
made before, and disallowed by, the committing Magistrate,
it is not again made before the Court to which such subject is
committed, he shall be held to have relinquished his right to
be dealt with as such European British subject?, and shall not
assert it in any subsequent stage of the same case.

Unless the Magistrate has reason to believe that any person
brought before him is not an European British subject, the
Magistrate shall ask such person whether he is such a subject

or not % : :
Tx:ialundér 455, Where a person who is not an European British
?:;"O‘}hggf_ subject is dealt with as such under this chapter, and does

o ];wt an not object, the inquiry, commitment, trial or sentence (as
subject,  the case may be) shall not, by reason of such dgaling, be
. nvalid. _ :
Righit of 458. When any European British subject® is unlawfully
E. B. R AN ¥
T de‘oa.med in custody by any person, such European Bllf:lSh
lawfully  subject or any person on his behalf may apply to the High
S;ﬁ;nzg ég Court which would have jurisdiction over such HEuropean
grf;_ught British subject in respect of any offence committed by him at
€10Te " . . .
High the place where he is detained, or to which he would be
Court. entitled to appeal from any conviction for any such offence,
for an order directing the person detaining him to bring him
before the High Court to abide such further order as it may
pass.
Procedure 457, The High Court, if it thinks fit, may, before issuing
;ﬂ::&g: P* such o'rdel‘*, ?nquir(?, on affidavit or otherwise, into the 'grm.mds
on which it is applied for, and grant or refuse such application ;
or it may issue the order in the first instance, and, when the
person applying for it is brought before it, it may make such
further order in the case as it thinks fit, after such inquiry (if
any) as it thinks necessary.

1§, e, a8 regards the tribunal, the subject’s rights have been distinctly
procedure, and (if convicted) the made known to hnn end that he was
punishment, 6 Cal. 83, 87. enabled to exercise his choice and

3 Re Foy, 1 Tayl. & Bell, 219. judgment whether he would or would
But omission to aek this question DO: ?lﬁ{m the{“: 6 Cal. 83, 87, 88.
will not affect the validity of any This section does not apply to

proceeding, sec. 534. It must how- - Natives, 1 All 1, g,
ever appear that the European British -

[
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8. The High Court may issue such orders throughout Territories
the territories within the local limits of its appellate criminal :vhﬁfc‘;f’h‘m.t
Jurisdiction, and such other territories as the Governor General High Court
in Council may direct?, ey

459. Unless there is something repugnant in the context, Acts con-
all enactments heretofore or hereafter made by the Governor ;‘Eﬁ;?l;gcﬁon
General in Council, which confer on Magistrates or on the gfsﬁﬁgis-
Court of Session jurisdiction over offences, shall be deemed to csuf-: of
apply to European British subjects, although such persons be Session-
not expressly referred to therein?.

Nothing in this section shall be deemed to authorise any
Court to exceed the limits prescribed by this chapter as to the
amount of punishment which it may inflict on an European
British subject, or to confer jurisdiction on any Magistrate or
any Judge presiding in a Court of Session ® not being a Justice
of the Peace 2.

460. In every case triable by jury or with the aid of Jury for
assessors, in which an European (not being an European ﬁ;;‘ﬁa‘;fﬁ‘:‘
British subject) or an American is the accused person, or one Americans,
of the accused persons, not less than half the number of jurors
or assessors shall, if practicable and if such European or

American so claims, be Europeans or Americans,

481. Whenever an European or American is charged before Jury when

2 o, s D European
the Court of Session jointly with a person not an European or gy

American, and in compliance with a claim made under section ca_»ncllmrged
g ] i 3 . > % joint
460 is tried by a jury, or with the aid of a set of assessors, kel

of which at least one-half consists of Europeans and Americans, :ﬁc v;nother
the latter person shall, if he so claims, be tried separately.

462, When a trial is to be held before the Court of Session Summon-
in which the accused person, or one of the accused persons, is L’;ﬁpﬁil_
entitled to be tried by a jury constituted under the‘prov.isions E:gejr\;rorst
of section 451 or section 460, or before the Court of a District iy

Magistrate or Sessions Judge proceeding under section 451 a

also 9 Bom. 288, 333, and 5 Mad. 333.

1 See the five notifications, dated ,
e € nve notincavions, 3 See 5 blad, H. U. 277.

respectively 23 Sept.1874,1ssued by the
Gosemor éegerull in lé‘ouucil u{xder s Inserted b).""ACt 111 of 18134» sec,
28 Vie. ¢. 15. sec. 3, Gasette of India, o; which section 5}180 repes. eg Xhe
1874, p. 486, and a sixth notification, last sixteen words of sec. 459 of Act
dated 18 Dec. 1874, ibid., p. 612. See X of 1882.

VOL. IT. Q
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or 451 8%, the Cowt shall, three days at least before the day
fixed for holding such trial, cause to be summoned, in the
manner hereinbefore prescribed, as many Kuropean and
American jurors as are required for the trial.

The Court shall also at the same time in like manner cause
to be summoned the same number of other persons named in
the revised list, unless such number of such other persons has
been already summoned for trials by jury at that session.

From the whole number of persons returned, the jurors who
are to constitute the jury shall be chosen by lot in the manner
prescribed in section 276, until a jury containing the proper

" number of Eurépeans or Americans, or a numher approaching

Prosecu-
tion of
Europeans
and
Americans.

Procedure
where
acensed
appears
insane to
Magis-
trate.

thereto as nearly as practicable, has been obtained :

Provided that in any case in ‘which the proper number of
Turopeans and Americans cannot otherwise be obtained, the
Court may, in its discretion, for the purpose of constituting
the jury, summon any person excluded from the list on the
ground of his being exempted under section 320.

468. Criminal proceedings against European British sub-
jects, Europeans not being European British subjects, and
Americans, before the Court of Session and High Court, shall,
except as otherwise expressly provided, be conducted according
to the provisions of this Code.

CHAPTER XXXIV.

LUNATICS,

484. When a Magistrate holding an inquiry or a trial has
reason to believe that the accused is of unsound mind and
consequently incapable of making his defence, the Magistrate
shall inquire into the fact of such unsoundness, and shall
cause such person to be examined by the Civil Surgeon
of the District or such other medical officer as the Local
Government directs?, and thereupon shall examine such
Surgeon or other officer as & witness, and shall reduce the
examination to writing.

1 Added by Act ITT of 1884, sec. Governments of Madras, Bombay,
10. and Assam, Macpherson, Lists, 1884,
% See mnotifications by the local  PP. 114, 233, 658.

L.
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If such Magistrate is of opinion that the accused is of
unsound mind and consequently incapable of making his
defence, he shall postpone further proceedings in the case L.
465. If any person committed for trial before a Court of Procedure
Session or a High Court appears to the Court at his trial to ;:;3
be of unsound mind and consequently incapable of making his co;nmitf'ed
defence, the jury or the Court with the aid of assessors shall, E‘f,ﬁf.f of
%n the first instance, try the fact of such unsoundness and %"is:]il"go“’frt
mcapacity %, and, if satisfied of the fact, shall pass judgment appears
accordingly, and thereupon the trial shall be postponed. i
The trial of the fact of the unsoundness of mind and in-
capacity of the accused shall be deemed to be part of his trial

before the Court.

466. Whenever an accused person is found to be of unsound Release of
mind and ineapable of making his defence, the Magistrate or },‘;’:ﬁ?:g T
Court, as the case may be, if the case is one in which bail may vestigation
be taken, may release him on sufficient security being given * i
that he shall be properly taken care of and shall be prevented
from doing injury to himself or to any other person, and
for his appearance when required before the Magistrate or
Court or such officer as the Magistrate or Court appoints in
this behalf,

If the case is one in which bail may not be taken, or if Custody of
sufficient security is not given, the Magistrate or Court shall maetic.
report the case to the Local Government®, and the Tocal
Government may order the accused to be confined in a lunatic
asylum or other suitable place of safe custody, and the
Magistrate or Court shall give effect to such order*.

467, Whenever an inquiry or a trial is postponed under Resump-
section 464 or section 465, the Magistrate or Court{ as the fl‘;’i‘i;‘o:_n'
case may be, may at any time resume the inquiry or trial, and trial.
require the accused to appear or be brought before such
Magistrate or Court.

' and report the case to the Local 8 6 Suth, Or. 3, col, 2, ‘
Government, 1 Suth. Cr. 11. Where 4 And thereupon the authority of
the acoused, though not insane, ean~  the Magistrate or Court over l:!m
not be made to understand the pro- lunatic ceases and does not revive
ceedings, seo sec. 341, supra. until he is taken back under sec. 473 ;

* 10 Ben. Appx. 10. see 2 Cal. 356,

Q2
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b

When the accused has been released under section 466, and
the sureties for his appearance produce him to the officer whom
the Magistrate or Court appoints in this behalfy the certificate
of such officer that the accused is capable of making his
defence shall be receivable in evidence.

f;ffﬁ;; 468. Tf, when the accused appears or is again brought
appearing  before the Magistrate or the Court, as the case may be, the
before Ma- Magistrate or Court considers him capable of making his
%ﬁ;:te  defence, the inquiry or trial shall proceed.

If the Magistrate or Court considers the accused person to
be still incapable of making his defence, the Magistrate or
Court shall again act according to the provisions of section

464 or section 465, as the case may be.

When ac- 469. When the accused appears to be of sound mind at the
z;;ﬁm ¢ time of inquiry or trial, and the Magistrate is satisfied from
have been the evidence given before him that there is reason to believe
mnsane. 410t the accused committed an act which, if he had been of
gound mind, would have been an offence, and that he was at
the time when the act was committed, by reason of unsound-

ness of mind, incapable of knowing the nature of the act or

" that it was wrong or contrary to law !, the Magistrate shall

proceed with the case, and, if the accused ought'to be com-
mitted to the Court of Session or High Court, send him for
trial before the Court of Session or High Court, as the case
may be.

Judgment 470, Whenever any person is acquitted upon the ground

zga;rq;l::,t(f‘l that, at the time at which he is alleged to have committed

of lunacy. an offence, he was, by reason of unsoundness of mind, -
capable of knowing the nature of the act alleged as con-
stituting the offence, or that it was wrong or contrary to law,
the finding shall state speciﬁcally whether he committed the
act or not %,

! See the Penal Code, sec. 84 ; vol.  have committed an offence, the High
T.ptiray, Court will not interfere with the ver-
% Seo for a form of such finding, 8  dict except upon the clearest evidence
Suth, Cr. Letters,19. Where the jury - that the jury was mistaken, 19 Suth.
finds that the sccused was insane at  Or. 45
the time at which he is alleged t0

1
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71. Whenever such judgment states that the accused Person ac-
person committed the act alleged, the Magistrate or Court g:’:ﬁi%
before whom or which the trial has been held shall, if such %2011}:&2%
act would, but for the incapacity found, have constituted an safe cus-
offence, order such person to be kept in safe custody in 95
such place and manner as the Magistrate or Court thinks
fit, and shall report the case for the orders of the Local
Government. :

The Local Government may order such person to be con-
fined in a lunatic asylum, jail or other suitable place of safe

custody.

472, When any person is confined under the provisions of Lunatic
section 466 or section 471, the Tuspector General of Prisons, F'po ™
if such person is confined in a jail, or the visitors of the visited.
lunatic asylum, or any two of them, if he is confined in
a lunatic asylum, may visit him in order to ascertain his
state of mind; and he shall be visited once at least in every
six months by such Inspector General or by two of such
visitors as aforesaid ; and such Inspector Genéral or visitors
ghall make a special report to the I.ocal Government as to
the state of mind of such person.

478. If such person is confined under the provisions of Procedure
section 466, and such Inspector General or visitors shall cer- Z‘:f;’g;gxr
tify that, in his or their opinion, such person is capable of reported
making his defence, he shall be taken before the Magistrate f:‘f’;ibnl; of
or Court, as the case may be, at such time as the Magistrate defence.
or Court appoints, and the Magistrate or Court shall deal
with such person under the provisions of section 468 ; and
the certificate of such Inspector General or visitors as afore-

said shall be rveceivable as evidence.

474. If such person is confined under the provisions of ;E‘:l}‘locedure
section 466 or section 471, and such Fns.p ector General or 1“11?1{?00011-
visitors shall certify that, in his or their Jt?dgment, hbj may f.l;%d():fdf:
be discharged without danger of his doing injury to himself gocared
overnment may thereupon Sﬁ::r dis-

or to any other person, the Local G bl

order him to be discharged, or to be detuit?ed in custody, or
to be transferred to a public lunatic asylum if he has not been
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already sent to such an asylum ; and, in case it orders him to
be transferred to an asylum, may appoint a commission, con-
sisting of a judicial and two medical officers.

Such commission shall make formal inquiry into the state
of mind of such person, taking such evidence as is necessary,
and shall report to the Local Government, which may order
his discharge or detention as it thinks fit.

Delivery of 475, Whenever any relative or friend of any person con-
lc':r]:'t,’,% ;’2_ fined under the provisions of section 466 or section 471 desires
lative. that he shall be delivered over to his care and custody, the
: Local Government, upon the application of such relative or
friend, and on his giving security to the satisfaction of such
Government that the person delivered shall be properly taken
care of and shall be prevented from doing injury to himself
or to any other person, may order such person to be delivered

to such relative or friend. ‘

‘Whenever such person is so delivered, it shall be upon
condition that he shall be produced for the inspection of
such officer #hd at such times as the ILiocal Government
directs. :

The provisions of sections 472 and 474 shall, mutatis mu-
tandis, apply to persons delivered under the provisions of this
section ; and the certificate of the inspecting officer appointed
under this section shall be receivable as evidence.

Governor 4175 a. The Governor General in Council may direct that
853,?2?11 m any person whom the Local Government has ordered under
may re-  this chapter to be confined in a lunatic asylum, jail or other
il place of safe custody, shall be removed from the place where
A };’;‘;‘ﬁe he is confined to any lunatic asylum, jail or other place of

province to safe custody in British India .
another.

Tocal Go- 475 8. The Local Government may empower the officer in

vernment AT e .
: ] erson 18 confi 4
ey charge of the jail in which a p ned under the

gnSpectlor provisions of section 466 or section 471 to discharge all or
Ly any of the functions of the Imspector General of Prisons

funetions. yunder section 472, section 473, or section 4741,

1 Act X of 1886, see. 12,
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CHAPTER XXXV.

PROCEEDINGS IN CASE OF CERTAIN OFFENCES AFFECTING
THE ADMINISTRATION OF JUSTICE.

476. When any Civil, Criminal or Revenue Court is of Procedure
opinion that there is ground for inquiring into any offence }" *5°% .
referred to in section 195, and committed before it or brought in s. 195..
under its notice in the course of a judicial proceeding, such
Court, after making any preliminary inquiry that may be
necessary 1, may send the case for inquiry or trial to the nearest
Magistrate of the first class2, and may send the accused
custody, or take sufficient security for his appearance, before
such Magistrate; and may bind over any person to appear
and give evidence on such inquiry or trial.

Such Magistrate shall thereupon proceed according to law,
and may, if he is authorised under section 192 to transfer '
cases, transfer the inquiry or trial to some other competent
Magistrate 2

477. Subject to the provisions of section 444, a Court of Power of

Session may charge a person for any offence referred to in sec- g::;lg :;

tion 195 and committed before it, or brought under its notice to such of-

: L 5 : o )
in the course of a judicial proceeding 4, and may commit, O jitiod ba

admit to bail and try, such person upon its own charge °. fore itself.
Such Court may direct the Magistrate to cause the attend-
ance of any witnesses for the purposes of the trial.

478. When any such offence is committed before any Power of
b ice 6 Civil
Civil or Revenue Court, or brought under the notice ® of any R:v ? :::
! to satisfy the Conrt that there is  the inconvenience Which would be :
ground for etc., 7 Mad. 189, 1go: 5 caused if a Judge were obliged to
All. 62: 6 All. ¢8, 114. The 'pre- appear before a.Mﬂng'mte and make
liminary inquiry need not be con- & complax}]t on oath in orfier to lay
ducted in presence of the accused, 9 2 foundation for a prosecution, 7 All

Suth. 4 8y1.
uth. Cr, 3, or extend to all the 7‘ Sl

persons who may be implicated in the
offence, 7 Mad. 224.

* 13 Suth. Cr. 45.

* And he may discharge the accused
if he thinks the evidence not sufficient
to warrant committal, 5 Bom. H. C.,
Cr. 41, Bec. 476 is intended to avoid

s A District Judge who has, as
such, sanctioned @ prosef:utiun for
forgery, may, in his capacity as Ses-
gions Judge, try the offence, 6 Bom,

479-
$ 4 Ben. Ap: Cr. 9.
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Civil or Revenue Court in the course of a judicial proceeding 1,
and the case is triable exclusively by the High Court or Court

complete
investiga- ;
tion aPtdt of Session, or such Civil or Revenue Court thinks that it
commiv to 3 . 4

High Court 0ught to be tried by the High Court or Cdurt of Session,

or Court of geh Clivil or Revenue Court may, instead of sending the

Session, i i X ¢ )
case under section 476 to a Magistrate for inquiry, itself

complete the inquiry, and commit or hold to bail the accused
person to take his trial before the High Court or Court of
Session, as the case may be.

For the purposes of an inquiry under this section, the Civil
or Revenue Court may, subject to the provisions of section
443, exercise all the powers of a Magistrate; and its pro-
ceedings in such inquiry shall be conducted as nearly as may
be in accordance with the provisions of Chapter X VIII, and
shall be deemed to have been held by a Magistrate.

NS 479. When any such commitment is made by a Civil or
%ig;;"}n Revenue Court, the Court shall send the charge with the order
such cases. of commitment and the record of the case to the Presidency
Magistrate, District Magistrate or other Magistrate authorised
to commit for trial; and such Magistrate shall bring the
case before the High Court or Court of Session, as the case
may be, together with the witnesses for the prosecution and

defence.

Procedure +480. When any such offence as is described in section 175,

’c";:e:rf;m section 178, section 179, section 180, or section 228 of the

contempt. " Indian Penal Code is committed in the view or presence of
any. Civil, Criminal or Revenue Court, the Conrt may cause
the offender, whether he is an European British subject or not,
to be detained in custody; and at any time before the rising
of the Court on thé same day may, if he thinks fit, take cog-
nisance of the offence and sentence the offender to fine not
exceeding two hundred rupees?, and, in defanlt of payment,
to simple imprisonment ®for a term which may extend to one
month, unlesd such fine be sooner paid.

1 6 All 103. relieve the offender from liability to
8 For form of warrant of commit-  have &h‘e fine levied by distress and
ment see Sched, V. No. 38. sale, 3 Suth. Cr, Letters, 21,

* Such imprisonment does not
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othing in section 443 or section 444 shall be deemed to
apply to proceedings under this section *.

481. In every such case, the Court shall record the facts Recordin
constituting the offence, with the statement (if any) made by ik o
the offender, as well as the finding and sentence 2

If the offence is under section 228 of the Indian Penal Code,
the record must show the nature and stage of the judicial pro-
ceeding in which the Court interrupted or insulted was sitting,
and the nature of the interruption or isult.

482. If the Court in any case considers that a person ac- Procedure
cused of any of the offences referred to in section 480 and ‘é?gf
committed in its view or presence should be imprisoned other- considers
wise than in default of payment of fine, or that a fine ex- Z}ﬁﬁﬁﬁ“,fot
ceeding two hundred rupees should be imposed upon him, or be dealt
such Court is for any other reason of opinion that the case :l.:gol.mder
should not be disposed of under section 480, such Court, after
recording the facts constituting the offence and the statement
of the accused as hereinbefore provided, may forward the case
to a Magistrate having jurisdiction to try the same, and
may require security to be given for the appearance of such
accused person before such Magistrate, or, if sufficient security
is not given, shall forward such person under custody to such
Magistrate. ]

The Magistrate to whom any case is forwarded under this
section shall proceed to hear the complaint against the accused

person in manner hereinbefore provided. 2%

483. When the Local Government so directs, any Registrar When Re-

or any Sub-Registrar appointed under the Indian Registration %‘:E“::n';g 3

Act, 1877, shall be deemed to be a Civil Court within the a Civil
meaning of sections 480 and 482 °. A

484, When any Court has under gection 480 adjudged an Discharge
offender to punishment for refusing or omitting 4o do anything gn;ﬁ"{,’;;};‘

which he was lawfully required to do, or for any intentional ;’i‘m or apo-
; . ; it OMergiion, 5
insult or interruption, the Court may, 1 its discretion, =

discharge the offender or remit the punishment on his sub-

t, pec. 436 infra.

T 4 ? ~ders under i
An appeal lies from orders unter X 13 Ben. Ak 4.

? 4 Mad. H. C, 229.
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mission to the order or requisition of such Court, or on
apology being made to its satisfaction. "

485, If any witness before a Criminal Court refuses to
answer such questions as are put to him?, or to produce any
document in his posséssion or power which the Court requires
him to produce, and does not offer any reasonable excuse for
such refusal, such Court may, for reasons to be recorded in
writing, sentence him to simple imprisonment, or by warrant
under the hand of the presiding Magistrate or Judge commit
him to the custody of an officer of the Court, for any term not
exceeding seven days, unless in the meantime such person

. consents to be examined and to answer, or to produce the
document. In the event of his persisting in his refusal, he

Appeals
from con-
victions
in con-
tempt-
cases.

may be dealt with according to the provisions of section 480
or section 482, and, in the case of a Court established by
Royal Charter, shall be deemed guilty of a contempt.

486. Any person sentenced by any Court under section
480 or section 485 may, notwithstanding anything herein-
before contained, appeal to the Court to which decrees or orders
madein such Court are ordinarily appealable.

The provisions of Chapter XXXT shall, so far as they are
applicable, apply to appeals under this section, and the Ap-
pellate Court may alter or reverse the finding, or reduce or
reverse the sentence appealed against.

An appeal from such conviction by a Court of Small Causes
in a Presidency-town shall lie to the High Court, and

an appeal from such conviction by any other Court of
Small Causes shall lie to the Court of Session for the Sessions
Division within which such Court is situate.

An appeal from such conviction by any officer as Registrar
or Sub-Registrar appointed as aforesaid ® may, when such officer
is also Judge of a Civil Court, be made to the Court to which
it would, under the preceding portion of this section, be made
if such conviction were a decree by such officer in his capacity
as such Judge, and in other cases may be made to the District
Judge, or, in the Presidency-towns, to the High Court.

1 3 Mad. 271. 2 See form of warrant, Sched. V. No, 30.
5 See sec. 453

L



Judge of a Crimjnal Court or Magistrate, other than a Judge
of a High Court, the Recorder of Rangoon and the Presidency
Maglstrates 1, shall try any person f6r any offence referred to
in section 195, when such offence is committed before lnmself or ; fe"ed -

487 E‘tcepi; as provided i m sections 4549, 480 and 48 5, 10 Certain

Judges and
Magis-

trates not

todry of- °
fences re-

8. ¥95

in contempt of his authority % or is brought under his notice  as when com-

such Judge or Magistrate in the course of a Judmlal proceedmt,\ mitiod Rey

fore them-

Nothing in section 476 or section 482 shall prevent a selves.
Magistrate empowered to commit to the Court, of Session or
High Court from himself committing any case to such Court,
or shall prevent a Presidency Magistrate from himself dis-

posing of any case instead of sending it for inquiry'to another

Magistrate.

CHAPTER XXXVI.

OF THE MAINTENANCE OF WIVES AND CHILDREN%.

488. If any person having sufficient means neglects or Order for
refuses to maintain his wife> or his legitimate or illegitimate
child® unable to maintain itself, the District Magistrate, a wivesand
Presidency Magistrate, a Sub-divisional Magistrate, or a
Magistrate of the first class™ may, upon proof of such neglect
or refusal, order such person to make a monthly allowance for
the maintenance of his wife or such child, at such monthly
rate ®, not exceeding fifty rupees in the whole, as such Magis-

1 1 Mad. 305.

2 The District Court and Sessions
Court are essentially distinct Courts,
though presided over by the same
officer. There is nothing, therefore,
to debar a District Judge who has, on
hearing a civil appeal, sanctioned the
prosecution of a party for forgery,
from trying the offence in his capacity
of Sessions Judge, 6 Bom. 479 (on
sec. 473 of the Code of 1872).

3 4 Ben. App. Jur. Cr, 11.

¢ So an Assistant Sessions Judge
is a different Court from the Sessions
Judge, 11 Bom. H. C. ¢8.

5 As to what iz a ‘wife’ for the
purpose of this section, see 4 N. W,
P. 128 ( Karao-marriage among Jts).
The question iz, whether the form of

marriage that has been gone through
is sufficient to enable the offspring of
the union to inherit.

6 No order can be passed under
this section for the maintenance of a
feotus of which a woman is believed
to be pregnant 3 N. W. P, 70, and
¢ child’ does not include ‘step-child.’
There is no law in India like 4 & 3
Wm. IV. ¢ 76. sec. 57.

7 i, e. the Magistrate of the par-
ticular area in which the husband or
father resides, 9 Bom. 45.

8 The Magistrate may alter this,
from time to time, under sec. 489.
But he cannot in the first instance
make an order at & progressively in-
creasing rate; 2 N. W. P.454: 12 Cal.

535

mainten-
ance of

children, -
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trate thinks fit, and to pay the same to such pe150n as the
Magistrate from time to time directs?.
Such allowance shall be payable from the date of the order,

Enforce- If any person so ordered wilfully neglects to comply with
(;‘;32:.“ the order, any such Magistrate may, for every breach of the
order, issue a warrant 2 for levying the amount due in manner
hereinbefore provided for levying fines, and may sentence

such person, for the whole or any part of each month’s al-
_lowance remaining unpaid after the execution of the warrant,

to imprisonment? for a term which may extend to one month4:

Proviso. Provided that, if such person offers to maintain his wife on

conditien of her living with him®, and she refuses to live with
him, such Magistrate may con‘sidgr any grounds of refusal
stated by her®; and may make an order under this section
notwithstanding such offer, if he is satisfied that such person
is living in adultery, or that he has habitually treated his
wife with cruelty.

No wife shall be entitled to receive an allowance from her
husband under this section if she is living in adultery, or if,

“without, any sufficient reason, she refuses to live with her

husband, or if they are living separately by mutual consent.

On proof that any wife in whose favour an order has been
made under this section is living in adultery”, or that without
sufficient reason she refuses to live with her husband, or that

! The Magistrate cannot enter into
any question as to the lawful guard-
ianship of a child, 4 Cal. 374. Where
the claim for maintenance had been
released, the Magistrate should not
enforce the order, 1o Mad. 13.

It will be observed that sec. 488,
like the Contract Act, sec. 68, illus-
tration b, assumes that husbands and
parents are under a legal obligation
to support their wives and children.
That a wife residing with her husband
hag a right to be maintained by him,
gee 9 Bom. 45. But, apart from the
personal laws of the Natives, there
seems to be in India no express civil
obligation on the part of a father
to maintain his child. So in Eng-
land, Bazeley v. Forder, L. R.,

3 Q. B. 559, per Cockburn C.J.

? See form, Sched. V. No. 41,

? simple or rigorous.

* Such a sentence is absolute and
the imprisonment does not cease on
payment, 8 Mad. 70. See also g All.
240. For a form of warrant of im-
prisonment on failure to pay mainten-
ance, and of a warrant to enforce the
payment by distress and sale, see
Sched. V. Nos. 40, 41.

5 A Hindd must offer to ¢ main-
tain’ his wife as part of his family
and to ‘live’ with her ag a hushand
lives with his wife, 6 Mad. 371,372

.5 A Hindd husband’s marriage of
a second wife is not g sufficient
ground 7 Mad. 187.

7 8 Bom. Cr. Ca. 124: 5AlL 224,
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ey are living separately by mutual consent, the Magistrate
shall cancel the order. :

All evidence under this chaper shall be taken in the presence
of the hushand or father, as the case may be, or, When‘ his
personal attendance is dispensed with, in the presence‘of his
pleader, and shall be recorded in the manner prescribed in the
case of summons-cases .

489. On proof of a change in the circumstances of any
person receiving under section 488 a monthly allowance, or
ordered under the same section to pay a monthly allowance to
his wife or child, the Magistrate may make such alteration in
the allowance as he thinks fit, provided the monthly rate of
fifty rupees be not exceeded.

490. A copy of the order of maintenance shall-be given
without payment to the person in whose favour it is made, or
to his guardian, if any, or to the person to whom the allowance
is to be paid; and sueh order shall be enforceable* by any
Magistrate in any place where the person against whom it is
made may be, on such Magistrate being satisfied as to the
identity of the parties and the non-payment of the allowance

due®,

1 A Hindd marriage of a man
reverting from Christianity to Hindd-
ism is not void in consequence of a
previous Christian marriage, '4 Mad,,
H. C. Rulings, iii. The Hindd as well
as the Christian wife of such a person
is therefore entitled to maintenance
under this section.

As to the High Cowrt's power to
revise orders made under this section,
see 20 Suth. Cr. 58, 5 Bom. H. C,, Cr.
Ca. 81.

Of course section 488 does not de-
prive a wife of any remedy in the Civil
Courts which she would otherwise
have had against her husband, 6
Suth. Civ. R. 57, col. 2.

* This does not deprive the Magis-
trate of his jurisdiction under section
488, When the person against whom
the order is made is beyond his juris-
diction he may, in his discretion,
issue 8 warrant under section 488, or

refer the applicant to a Magistrate
having jurisdiction under section 490 ;
4 Mad. 230.

8 The order does not deprive a
Muhammadan husband against whom
it is made of his right to divorce his
wife, and after such divorce the
order cannot be enforced (7 Bom. 180),
except as to the interval between the
date of the order and the divorce (19
Suth. Cr. 73), and except during the
period of 1ddat, i. e. three months in
the case of a non-pregmant woman ;
the period’ of gestation, if she be
pregnant, 5 All. 226. More as to
orders of maintenunce of Mubam-
madan wives, 8 Bom. H. C,, Cr. Ca.
95: 5 Cal. 558; 8 Cal. 76, Under
the Shia law, muta wives are not en-
ﬁue({ to maintenance ; bu.t- this does
not affect their statutory right under
chap, xxxvi, 8 Cal. 736.

[

Alteration
in allow-
ance.

Enforce-
ment of
order of
maintain-~
ance.
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CHAPTER XXXVII.

DIRECTIONS OF THE NATURE OF A HABEAS CORPUS.

Power to 49]1. Any of the High Courts of Judicature at Fort Wil-
s direc- iy m, Madras and Bombay may, whenever it thinks fit, direct—
ions of the 2 ML A . b

nature of a  (2) that a person within the limits of its ordinary original

;ZI:M " civil jurisdiction be brought up before the Court to be dealt
- with according to law ;

(6) that a person illegally or improperly detained in public
or private custody within such limits be set at liberty ;

(¢) that a prisoner detained in any jail situate within such
limits be brought before the Court to be there examined as a
witness in any matter pending or to be inquired into in such
Court;

(d) that a prisoner detained as aforesaid be brought before a
court-martial or any commissioners acting under the authority
of any commission from the Governor General in Council for

. trial or to be examined touching any matter pending before
such court-martial or commissioners respectively ;

(¢) that a prisoner within such limits be removed from one
custody to another for the purpose of trial ; and '

(f) that the body of a defendant within such limits be
brought in on the Sheriff’s return of cepi corpus to a writ of
attachment?. .

Each of the said High Courts may, from time to time, frame
rules to regulate the procedure in cases under this section?2.

Saving of  Nothing in this section applies to persons detained under
laws re-  Bengal Regulation 11T of 1 818, Madras Regulation IT of 1819
s'l;i’f p:i— or Bombay Regulation XXV of 1827, or the Acts of the

soners,

Governor General in Council No. XXXTV of 1850 or No, III
of 1858.

! Ag to the power of the late
Supreme Courts to grant writs of
habeas corpus, see 1 Knapp, 1. This
chapter seems not to affect the Eng-
lish prerogative writ of habeas corpus
ad subjiciendum, which runs into all
parts of British India. The prohibi-
tion in 25 & 26 Vie. ¢, 20 does not
apply, as there never has been a court

in British India ¢ having authority to
grant and issue the said writ and to
ensure the due execution thereof,
throughout such . . . dominion.’

~*# See the rules made by the High
Court at Fort William under the
corresponding section of Act X of
1875, Gazelte of Indig, Part I, 12
Aug. 1876, p. 397,
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PART IX.
SUPPLEMENTARY PROVISIONS.

CHAPTER XXXYVIII.

OF THE PUﬁLIC PROSECUTOR.

492. The Governor General in Council or the Local Go- Power to
vernment may appoint, generally, or in any case, or for any Fhe’
specified class of cases, in any local area, one or more officers Prosecu-
to be called Public Prosecutors . e

In any case committed for trial to the Court of Session, the
District Magistrate, or, subject to the control of the District
Magistrate, the Sub-divisional Magistrate, may, in the absence '
of the Public Prosecutor, or where no Public Prosecutor has
been appointed, appoint any other person, not being an officer
of police below the rank of Assistant District Superintendent,

to be Public Prosecutor for the purpose of such case.

4.93. The Public Prosecutor may appear and plead without Publie
any written authority before any Court in which any case of z:‘;s;"l‘;‘:{
which he has charge is under inquiry, trial or appeal ; and, if inany

3 : i . Court,
any private person instructs a pleader to prosecute in any 20

Court any person in any such case, the Public Prosecutor shall under his
conduct the prosecution, and the pleader so instructed shall drsotian,
act therein under his directions %

494, Any Public Prosecutor appointed by the Governor Effect of

General in Council or the Local Government ® may, with the lvl‘%_‘g;:“

consent of the Court, in cases tried by jury before the return s
10D,

1 Sec. 4, ol. (m), supra, p.62. The 121; and as to the mode in which.
Bengal Government has appointed all  he ghould per f"r‘:‘ b fung'hons, o
Government pleaders in the Lower 8 Bom. H.‘C., Or. Ca, 126, 153, per
Provinces to be public prosecutors, Westropp C.J. :

Caloutta Gazette, 23 Nov. 1881, Part $ hut not one appointed t.mder sec,
I, p. 1026, 4pa by jhs Dixeish Magistehte oo

* As to his duty to call and ex- Subdivisional Magistrate, 8 All, 291,

hmime witnesses, see 7 All. gog, 8 Cal.
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of the verdict, and in other cases before the judgment is pro-
nounced, withdraw from the prosecution of any person; and,
upon such withdrawal, '

(a) if it is made before a charge has been framed, the ac-
cused-shall be discharged ;
_ (&) if it is made after a charge has been framed, or when
under this Code no charge is required, he shall be acquitted.

Permission 495, Any Magistrate inquiring into or trying any case
to conduct : :

prosecu- DAy permit the prosecution to be conducted by any person
tion. other than an officer of police below a rank to be prescribed
! by the Local Government in this behalf with the previous
sanction of the Governor General in Council?; but no person,
other than the Advocate General, Standing Counsel, Govern-
ment Solicitor, Public Prosecutor or other officer generally or
‘specially empowered by the Local Government in this behalf

shall be entitled to do so without such permission.
Any person conducting the prosecution may do so personally

. or by a pleader. :

. An officer of police shall not be permitted to conduct the
prosecution if he has taken any part in the investigation into
the offence with respect to which the accused is being prose-

cuted?,

CHAPTER XXXIX.

OF BAIL.

Baltobe 496. When any person other than a person accused of a
z:i‘:';gn non-bailable offence?® is arrested or detained without warrant
bailsble by an officer in charge of a police-station *, or appears or is
e brought before a Court, and is prepared at any time while in
the custody of such officer or at any stage of the proceedings

before such Court to give bail, such person shall be released

on bail : provided that such officer or Court, if he or it

thinks fit, may, instead of taking bail from such person,

1 Act X of 1886, sec. 13. See 13 ‘police ofﬁcer to prosecute offenders up

Suth. COr. 18. to final judgment. But that provision

2 This section did not supersede Wi repealed by Act X of 1886, sec. 20,

the provision of Bom. Act VII of i S‘ec‘. 4; ¢l (r), supra, p. 63.
1867, sec. 23, which authorised & Sec. 4, cl. (o), supra, p. 63.
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istharge him on his executing a bond without sureties for
1s appearance as hegeinafter provided 1.

497. When any person accused of any non-bailable offence
s arrested or detained, without warrant by an officer in-charge
of a police-station, or appears or is brought before a Court, he
may be released on bail, but he shall not be so released if there
appear reasonable grounds for believing that he has been guilty
of the offence of which he is accused.

If it appears to such officer or Court at any stage of the
investigation, inquiry or trial, as the case may be, that there
are not reasonable grounds for believing that the accused has
committed such offence, but that there are sufficient grounds
for further inquiry into his guilt, the accused shall, pending
such inquiry, be released on bail, or, at the discretion of such
officer or Court, on the execution by him of a bond without
sureties for his appearance as hereinafter provided.

Any Court may, at any subsequent stage of any proceeding
under this Code, cause any person who has been released under
this section to be arrested, and may commit him to custody.

498. The amount of every bond executed under this chap- Power to
ter shall be fixed with due regard to the circumstances of the ?_}ff;f,:‘io
case, and shall not be excessive; and the High Court or Court bail or re-

A . duction of
of Session may, in any case, whether there be an appeal on bail,
conviction or not, direct that any person ? be admitted to bail,
or that the bail required by a police-officer or Magistrate be

reduced.

499, Before any person is released on bail or released on Bond of ac-
his own bond, a bond for such sum of money as the police- ﬁﬂ::g;nd
officer or Court, as the case may be, thinks sufficient shall be
executed by such person, and when he is released on bail, by
one or more sufficient sureties, conditioned that such person
shall attend at the time and place mentioned in the bond, and
shall continue so to attend until otherwise directed by the

3 3
police-officer or Court, as the case may be 2.

' For forms see Sched. V. No. 42. ® even a convicted person; see
And see sec. 513, infra, as to taking a 1 All 151 a8 to the fgrmer ey
deposit in liew of & bond. s See form of bond, Sched. V. No. 42,

VOL. IT, R



2742 THE CODE OF CRIMINAL PROCEDURE,

I£ the case 5o require, the bond shall also bind the person

. released on bail to appear when called upon at the High Court,

Discha.rg;
from cus-
tody. ™

Power to

order suffi-
. cient bail

when that
first taken
is insuffi-

cient.

" Court of Session or other Court to answer the charge.

500. As soon as the bond has been executed, the person
for whose appearance it has been executed shall be released ;
and when he is in jail the Court admitting him to bail shall
issue an order of release to the officer in charge of the jail!, and
such officer on receipt of the order shall release him.

Nothing in this section, section 496 or section 497 shall be
deemed to require the release of any person liable to be detained
for some matter other than that in respect of which the bond
was executed.

501, If, through mistake, fraud or otherwise, sufficient
sureties have been accepted or if they afterwards become
insufficient, the Court may issue a warrant of arrest directing
that the person released on bail be brought before it and may
order him to find sufficient sureties, and on his failing so to do

_ may commit him to jail.

Discharge

of sureties.

- 502, All or any sureties for the attendance and appearance
of a person released on bail may at any time apply to a Magis-
trate to discharge the bond either wholly or so far as relates to
the applicants.

On such application being made, the Magistrate shall issue
his warrant of arrest, directing that the person so released be
brought before him.

~ On the appearance of such person pursuant to the warrant,
or on his voluntary surrender, the Magistrate shall direct the
bond to be discharged either wholly or' sa far as relates to the
apphoants, and shall call upon such pérson to find other

* “sufficient: sureties, and, if he fails, ’(0 do sa,’may commit him

to custody. ;
A | v ..
y 1 Sge form, fehed. V, No. 43

Jis
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CHAPTER XL.

OF COMMISSIONS FOR THE EXAMINATION OF WITNESSES.

503. Whenever, in the course of an inquiry, a trial or any When at-
other proceeding under this Code, it appears to a Presidency ;f’i‘:g:;"e of
Magistrate, a District Magistrate, a Court of Session or the may be dis-
High Court that the examination of a witness is necessary for l:veiltlﬁ?d
the ends of justice, and that the attendance of such witness
cannot, be procured without an amount of delay, expense or
Inconvenience! which, under the circumstances of the case,
would be unreasonable, such Magistrate or Court may dispense
with such attendance and may issue a commission to any Issue of

District Magistrate or Magistrate of the first class, within :iooxn’ ;,;d
the local limits of whose jurisdiction such witness resides, to {’ﬁ“"dm
take the evidence of such witness. un?;_

When the witness resides in the dominions of any Prince or
State in alliance with Her Majesty in which there is an officer
representing the British Indian Government, the commission
may be issued to such officer 2.

The Magistrate or officer to whom the commission is issued,
or, if he is the District Magistrate, he or such Magistrate of
the first class as he appoints in this behalf, shall proceed to
the place where the witness is, or shall summon the witness
before him, and shall take down his evidence in the same
manner, and may for this purpose exercise the same powers, as
in trials of warrant-cases under this Code *.

504, If the witness is within the local limits of the juris- Commis-
diction of any Presidency Magistrate, the Magistrate or Court S92 Where

\

witness
issuing the commission may ‘direct the same to the said lz‘i;esi-
Presidency Magistrate, who thereupon may compel the attend-

town,
Cal, 20). But this is only the
rcporter's headnote, and refers to
mere witnesses. Certainly there ig
no such exemption where she is a

! This empowers the Courts to
allow examination by commission in
criminal cases where a witness,
according to the manners and cus-

toms of the country, cught not to
appear in public, 5 All. g2. The Cal-
cutta High Court has been supposed
to have held that a pardanashin is
of right exempted from personal at-
tendance in Court (ibid., citing 4

R

complainant. ¥
2 he Courts have no pswer to issue

commissions out of the jurisdiction
except in cases provided for by this
section, 5 Bom..338.

3 (Chapter XxxJ, Supra.

2
-
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ance of, and examine, such witness as if he were a witness in
a case pending before himself, :

Nothing in this section shall be deemed to affect the power
of the High Court to issue commissions under the thirty-ninth
and fortieth of Victoria, chapter 46, section 3.

505. The parties to any proceeding under this Code in
which a commission is issued may respectively forward any
interrogatories in writing which the Magistrate or Court
directing the commission may think relevant to the issue, and
the Magistrate or officer to whom the commission is directed
shall examine the witness upon such interrogatories.

Anysuch partymayappear before such Magistrate or officerby
pleader, or, if not in custody, in person, and may examine, cross-
examine and re-examine (as the case may be) the said witness.

508, Whenever, in the course of an inquiry or a trial or
any other proceeding under this Code before any Magistrate
other than a Presidency Magistrate or District Magistrate, it
appears that a commission ought to be issued for the examina-
tion of a witness whose evidence is necessary for the ends of

'jus’cicé, and that the attendance of such witness cannot be

procured without an amount of delay, expense or inconvenience
which, under the circumstances of the case, would be unreason-
able, such Magistrate shall apply to the District Magistrate,
stating the reasons for the application’; and the District
Magistrate may either issue a commission in the manner
hereinbefore 2 provided or reject the application.

50%7. After any commission issued under section 503 or
section 506 has been duly executed, it shall be returned,
together with the deposition of the witness examined there-
under, to the Court out of which it issued ; and the commission,
the return thereto and the deposition shall be open at all
reasonable times to inspection of the parties, and may, subject
to all just exceptions ?, be read in evidence in the case by either
party, and shall form part of the record 4.

i He should also state the nature of taken to & question in the interroga-
the alleged offence, the state of the pro- tories, or to0 an answer in the deposi-

ceedings, and the name of the witness; tion, as if the witness had been
see N.Y. Code of Orim. Proc, § 639. ~ examined onally in conrt,
? Sec. 503. It in taking evidence by commis-

3 i.e, the game objection may be ®ona document i tendered and ob-

16
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SPECIAL RULES OF

EVIDENCE. 245§

section 503 or section 506, the inquiry, trial or other proceeding
may be adjourned for a specified time reasonably sufficient for
the execution and return of the commission.

CHAPTER XILI.

SPECIAL RULES OF EVIDENCE.

1

ment of in-

quiry or
trial.

08. In every case in which a commission is issued under Adjourn-

509. The deposition of a Civil Surgeon or other medical Dfeposition
witness, taken and attested by a Magistrate in the presence of | witness.
the accused !, may be given in evidence in any inquiry, trial or
other proceeding under this Code, although the deponent is

not called as a witness 2.

The Court may, if it thinks fit, summon and examine such Power to
deponent as to the subject-matter of his deposition.

510. Any document purporting to be a report 3 under the
hand of any* Chemical Examiner or Assistant Chemical
Examiner to Government, upon any matter or thing duly
submitted to him for examination or analysis and report in
the course of any proceeding under this Code, may be used as
evidence in any inquiry, trial or other proceeding under this

Code.

summon
medical
witness.

Report of
Chemical
Examiner,

511. In any inquiry, trial or other proceeding under this Previous
Code a previous conviction or acquittal may be proved, iny
addition to any other mode provided by any law for the time bowproved,

being in force,—

() by an extract certified under the hand of the officer
having the custody of the records of the Court in which such
conviction or acquittal was had to be a copy of the sentence or

order; or
jected to on any ground, the opposite
party is not thereby precluded from
objecting to the document at the trial
on any other ground, ¢ Cal. 939,

> 8 Cal. 730, 745.

* Whether he is called or not, his
deposition is admissible, 8 Cal, 739.
That & medical officer’s report not
given on oath is not evidence has often
been decided in India (see 11 Suth.

Or. 3,col. 2: 12 Suth. Cr, 25). But in
giving evidence he may refresh his
memory by referring to a report which
he has made of his post mortem ex-
amination, 9 Cal. 455.

3 j.e. the original, not a copy, 6
Ben, Appx. 122

¢ Act X of 1886, sec. 14. Sea 16
Cal. 1026, by which this amendment

was suggested.

cohviction
oracquittal

\
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(%) in case of a conviction, either by a certificate signed by
the officer in charge of the jail in which the punishment or
any part thereof was inflicted, or by production of the warrant
of commitment under which the punishment was suffered ;

together with, in each of such cases, evidence as to the
identity of the accused person with the person so convicted or
acquitted.

Record of 512, If it be proved! that an accused person has absconded,

:ﬁgiﬂ:go}n and that there is no immediate prospect of arresting him 2, the

accused.  Court competent to try or commit for trial such person for
the offence coﬁlplained of may, in his absence, examine the
witnesses (if any) produced on behalf of the prosecution, and
record their depositions. Any such deposition may, on the
arrest of such person, be given in evidence against him on the
inquiry into or trial for the offence with which he is charged,
if the deponent is dead or incapable of giving evidence or
his attendance cannot be procured without an amount of
delay, expense or inconvenience which, under the circumstances
of the case, would be unreasonable 3,

CHAPTER XLII.

PROVISIONS AS TO BONDS.

Deposit in- 513, When any person is required by any Court or officer

Btead of re- " : .

cognisance. t0 execute a bond, with or without sureties, such Court or
officer may, except in the case of a bond for good behaviour,
permit him to deposit a sum of money or Government pro-
missory notes to such amount as the Court or officer may fix

in lieu of executing such bond.

Procedure 514, Whenever it is proved to the satisfaction of the
gy fores Court by which a bond under this Code * has been taken, or of

ture of
bond.
! i.e. alleged, tried, and established, nutho.rising & police-officer to take
10 Cal. 1097. security for the production of any
% Bee 21 Suth. Cr. 13. -person before the police. Such a
® 8 All. 672, 6%5. See the Evidence bond as void, &Dfi there is no power to
Act, sec. 33, and 6 All 224. alter it under this section, 11 Cal. 48.

¢ There is no provision in the Code
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he Court of a Presidency Magistrate or Magistrate of the
first class,

or, when the bond is for appearance before a Court to the
satisfaction of such Court, -

that such bond has been forfeited !, the Court shall record
the grounds of such proof, and may call upon any person
bound by such bond to pay the penalty thereof, or to show
cause why it should not be paid 2.

If sufficient cause is not shown and the penalty is not paid,
the Court may proceed to recover the same by issuing a
warrant ® for the attachment and sale of the moveable property
belonging to such person .

Such warrant may be executed within the local limits of
the jurisdiction of the Court which issued it; and it shall
authorise the distress and sale of any moveable property be-
longing to such person without such limits, when endorsed by
the District Magistrate or Chief Presidency Magistrate® within
the local limits of whose jurisdiction such property is found.

If such penalty be not paid and cannot be recovered by
such attachment and sale, the person so bound shall be liable,
by order of the Court which issued the warrant, to imprisonment
in the civil jail for a term which may extend to six months °.
The Court may, at its discretion, remit any portion of the

penalty mentioned and enforce payment in part only.

515. All orders passed: under section 5147 by any Magis- A;“g:ealsd
trate other than a Presidency Magistrate or .District Magis- rcricion of,
trate shall be appealable to the District Magistrate, or, if not, orders un-

O
X ; der s. 514.
so appealed, may be revised by him.

! Due execution, as well as forfei-
ture, must be proved, 11 Cal. 78. In
the case of a bond to keep the peace
the Magistrate must record evidence
in the presence of the person bound,
proving that he was about to do
something which would cause a breach
of the peace, 3 Ben, Appx, 155, and
the person bound ought to have had
an opportunity of cross-examining the
witnesses upon whose evidence the
rule to show cause hag heen issued,
4 Cal. 865.

* See forms of notice, Sched. V., Nos.

45, 40, 49-

3 Seeforms,Sched.V.Nos. 47, 50, 52.

4 Tn the case of a surety, he must
be called on to show cause why he
should not pay the penalty mentioned
in his bond, and the record must
clearly show that he had such notice,
15 Suth. Cr. 8a.

s Act X of 1886, sec. 4.

¢ See forms of warrant of imprison-
ment, Sched. V. Nos. §1, 53.

7 even in the case of a bond to
keep the peace. See 2 Mad. 169 as to
the former law.
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'dPi::Vcirl?vy 516. The High Court or Court of Session may direct any
of amount Magistrate to levy the amount due on a bond to appear and
f;ic’r‘;czegr' attend at such High Court or Court of Session.

nisances.

CHAPTER XLIII.

OF THE DISPOSAL OF PROPERTY.

Order for 517. When an inquiry or a trial in any Criminal Court is

gﬂ%f;lyd concluded, the Court may make such order as it thinks fit * for

regarding the disposal of any document or other property produced

:ﬁl’];;ce before it? regarding which any offence appears to have been

commitled. sommitted, or which has been used for the commission of any
offence 2.

When a High Court or a Court of Session makes such
order and cannot through its own officers conveniently deliver
the property to the person entitled thereto, such Court may
direct that the order be carried into effect by the District
Magistrate. i

‘When an order is made under this section in a case in which
an appeal lies, such order shall not (except when the property
is live-stock or is subject to speedy and natural decay ) be
carried out until the period allowed for presenting such appeal
has passed, or, when such appeal is presented within such
period, until such appeal has been disposed of.

Ezplanation.—In this section the term ¢ property ” includes;
in the case of property regarding which an offence appears to
have been committed, not only such property as has been
originally in the possession or under the control of any party,
but also any property into or for which the same may have

! This discretionary power would instruments used for coining, false
not of course enable the Court to be-  weights and measures. If the Dis-
stow the property in charity, Mad, trict Magistrate thinks .auch an order
H. C. Pro. 20 July, 1845, cited by improper, he should direct it to be
Henderson, p. 457. stayed, under sec. 520, 8 Bom. 575,

2 19 Suth. Cr. 3. £ See see. 525, infra,

8 For example, counterfeit coins,
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converted or exchanged, and anything acquired by such
_conversion or exchange, whether immediately or otherwise L.

518. In lieu of itself passing an order under section 517, Order
the Court may direct the property to be delivered to the E;‘;?}“,"e_
District Magistrate or to a Sub-divisional Magistrate, who ference to
shall in such cases deal with it as if it had been secized by the gﬁ?"}fﬁl"r
police and the seizure had been reported to him in the manner "i.°‘t‘alt£h'
hereinafter mentioned. g

519. When any person is convicted of any offence which Payment
includes, or amounts to, theft or receiving stolen property, ;1;21?;‘::,? ;
and it is proved that any other person has hought the stolen of movey
property from him without knowing, or having reason to ;;‘éﬁfeﬁn
believe that the same was stolen, and that any money has on
his arrest been taken out of the possession of the convicted
person, the Court may, on the application of such purchaser
and on the restitution of the stolen property to the person
entitled to the possession thereof, order that out of such money
a sum not exceeding the price paid by such purchaser be °
delivered to him 2, i X

520. Any Court of appeal?, confirmation, reference or Stay of or-
revision may direct any order under section 517, section 518 ggtil:)!;dgy
or section 519, passed by a Court subordinate thereto, to be 518 or .519t
stayed pending consideration by the former Court; and may

modify, alter or annul such order.

521. On a conviction under the Indian Penal Code, section Destrae-

292, section 293, section 501 or section 502, the Court may z‘g’s’;efe’

order the destruction of all the copies of the thing in respect libellons
of which the conviction was had, and which arein the custody f;ﬁ;;‘}}“"

of the Court or remain in the possession or power of the person
convicted.

The Court may in like manner, on a conviction under the
Indian Penal Code, section 272, section 273, section 274, or

rency notes which had been delivered

& witness as well a§ property seized by  tobona fideholders forvalue, seo 3 Cal.
the police or found in possession of the 379, As to money, 7 Mafl.. H, C. 233.
accused. Seo 9 Mad. 449, 12 Bom. # Founded on 30 & 31V i¢. ¢. 35. 8. 9.
H.C. 217, But it does not include a 3 This does not necessanly.mean &
&tolen cow’s calf born a year after the  Court before which en appeal is pend-
theft, 1o Mad, 25. As to stolen cur- ing, 3 Cal- 379 9 Mad. 449.

* It includes property produced by
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section 275, order the food, drink, drug or medical preparation
in respect of which the conviction was had to be destroyed.

Power to
restore pos-
session of
immove-
able pro-

perty.

522. Whenever a person is convicted of an offence attended
by criminal force, and it appears to the Court that, by such
force, any person has been dispossessed of any immoveable
property, the Court may, if it thinks fit, order such person
to be restored to the ‘possession of the same!?.

No such order shall prejudice any right or interest to or in
such immoveable property which any person may be able to
establish in a civil suit.

528. The seizure by any police-officer of property taken
under section 51, or alleged or suspected to have been stolen,
or found under circumstances which create suspicion of the
{;f};{g;*:ki': commission of any offence, shall be forthwith reported to a
or stolen. Magistrate, who shall make such order as he thinks fit re-
specting the delivery of such property to the person entitled to
the possession thereof 2, or if such person cannot be ascertained,
respecting the custody and production of such property 2.

Procedure
by police

upon seiz-
ure of pro-

Procedure - 1f the person so entitled is known, the Magistrate may
Z”;’;;‘: of order the property to be delivered to him on such conditions
property  (if any) as the Magistrate thinks fit. If such person is un-
ﬁﬁim known, the magistrate may detain it, and shall, in such case,
issue a proclamation* specifying the articles of which such
property consists, and requiring any person who may have
a claim thereto to appear before him and establish his claim
within six months from the date of such proclamation 5.
Procedure 524, If no person within such period establishes his elaim
:‘;::::; n  to such property, and if the person in whose possession such
appears  property was found is unable to show that it was legally
;1:&1]:::1:: acquired by him, such property shall be at the disposal of the

! 23 Suth. Cr. 54, per Phear J.

# Not necessarily the person froii
whom the property was taken, 8 Bom.
338. Compare 2 & 3 Vic, ¢. 71, 8. 29..
Of course the order does not conclude
the right of any one, and thereal owner
may eue the holder of the property, 9
Bom. 131,

¢ Statements made to the police by

the accused as to the ownership of
the property are admissible under
this section, 9 Bom. 131,

* See sec. 87 and, 2 AllL 276,

® The Magistrate mugt suminon the
witnesses named by the claimant and
take due steps to secure their attend-
ance, 18 Suth, Cr, 5.



overnment, and may be sold under the orders of the Presi-
dency Magistrate, District Magistrate or Sub-divisional Ma-
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[

gistrate, or of a Magistrate of the first class empowered by

the Local Government in this behalf.

In the case of every order passed under this section, an
appeal shall lie to the Court to which' appeals against sen-
tences of the Court passing such order would lie.

525, If the person entitled to the possession of such pro-
perty is unknown or ahsent, and the property is subject to
speedy and natural decay, or the Magistrate to whom its
seizure is reported is of opinion that its sale would be for the
benefit of the owner, the Magistrate may at any time direct it
to be sold ; and the provisions of sections 523 and 524 shall,
as nearly as may be practicable, apply to the nett proceeds of
such sale 1. ) e b

CHAPTER XLIV.
OF THE TRANSFER OF CRIMINAL CASES.
526. Whenever it is made to appear to the High Court—
(2) that a fair and impartial inquiry or trial cannot be had
in any Criminal Court subordinate thereto?, or
(6) that some question of law of unusual difficulty is likely

to arise, or
(c) that a view of the place in or near which any offence

Power to
sell perish-
able pro-
perty.

High Court
may trans-
fer case, or
itgelf try it.

has been committed may be required for the satisfactory in- '

quiry into or trial of the same, or :

(@) that an order under this section will tend to the general
convenience of the parties or witnesses, or N
(¢) that such an order is expedient for the ends of justice3,
it may order— p

! Asto orders made bona fide under s Inserted by Act ITT of 1884,

this section by Magistrates not em-
powered to make them, see sec. 529 (%).

* 9 Bom.172, 333: 6 Cal. 491 : 7 Cal.
322: 5 Mad. H. €. 212: ¢ Mad. 356
Before transferring a case against the
wish of the accused, the High Court
Tequires the very best evidence that a
fair trial cannot be had where the case
18 ordinarily triable, 6 Cal. 401,

gec, 11.' Clause s(e) would clearly
cover such a case as that in ¢ Bym.
333, where the High Court transferred
to itself a case of defamation from the
(antonment Mygistrate’s Court at
Sikandardbdd on the ground that no
machinery for a trial by jury existed

at Sikandardbdd.
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(1) that any offence be inquired into or fried by any Court
not empowered under sections 177 to 184 (both inclusive), but
in other respects competent to inquire into or try such
offence ; '
(2) that any particular criminal case or appeal, or class of ~
such cases or appeals, be transferred from a Criminal Court
subordinate to its authority ! to any other such Criminal Court
of equal or superior jurisdiction; or
(3) that any particular criminal case or appeal be trans-
ferred to and tried before itself ; or
(4) that an accused person be committed for trial to itself
or to a Court of Session?.
When the High Court withdraws for trial before itself any
~case from any Court other than the Court of a Presidency
Magistrate, it shall, except as provided in section 267, observe
in such trial the same procedure which that Court would have
ohserved if the case had not been go withdrawn.
Every application for the exercise of the power conferred by
this section shall be made by motion which shall, except when
the applicant is the Advocate General, be supported by affi-
davit or affirmation ®. '
When an accused person makes an application under this
section, the High Court may direct him to execute a bond,
with or without sureties, conditioned that he will, if con-
victed, pay the costs of the prosecutor,
Noticeto  Fvery accused person making any such application shall
ublic ] v i) 5

Prosecutor give to the Public Prosecutor notice in writing of the applica-
:f;fg}:g; tion, together with a copy of the grounds on 'which it is
sec. 526. made; and no order shall be made on the merits of the appli-
cation unless at least twenty-four hours have elapsed between
the giving of such notice and the hearing of the application.

Nothing in this section shall be deemed to affect any order

made under section 197.

Adjourn- 526 A. If in any criminal case or appeal, before the com-
t o . 1 X 3
;np(;iicz?ion mencement of the hearing, the public prosecutor, the com-

under sec- plainant, or the accused notifies to the Court before which the
tion 526. 4

1 g Mad. 356. 2 Tnserted b‘y Act ITT of 1884, sec. 11
% 1Cal, 219: 8 Ual. 63: 9 Cal. 307,
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% or appeal is pending his intention to make an application
under section 526 in respect of the case, the Court shall
exercise the powers of postponement or adjournment given by
section 344 in such a manner as will afford a reasonable time
for the application being made and an order being obtained
thereon, hefore the accused is called on for his defence, or, in

the case of an appeal, before the hearing of the appeal 1.

527. The Governor General in Council may, by notification Power of
in the Gazette of India, divect the transfer of any particular Gg::::f -

criminal case or appeal from one High Court to another High (J;-(;l:;‘;‘grw
Court, or from any Criminal Court subordinate to one High criminal
Court to any other Criminal Court of equal or superior juris- g;;e; &’1‘5’_“1
diction subordinate to another High Court, whenever it -
appears to him that such transfer will promote the ends of
justice, or tend to the general convenience of parties or wit-
nesses.

The Court to which such case or appeal is transferred shall
deal with the same as if it had been originally instituted in,

or presented to, such Court.

528. Any District Magistrate or Sub-divisional Magistrate District or

s 2 . . Sub-divi-
may withdraw any case? from, or recall any case which he has Mol Aa

made over to, any Magistrate subordinate to him, and may gistrate

with-
inquire into or try such case himself, or refer it for inquiry or o i

trial to any other such Magistrate competent to inquire into vefer cases.

or try the same?3,
The Local Government may authorise the District Magis- Power to

1 1S rdi 3 . authoris
trate to withdraw from the Magistrates subordinate to him S

either such classes of cases as he thinks proper, or particular ?Iagi:]:rate
O With-
classes of cases 4. draw

A Magistrate making an order under this section shall classes of
ases,
O
record in writing his reason for malking the same

! Inserted by Act IIT of 1884, sec.
T,

2 8 Cal. 851,

? When a case under trial is removed
under this section, the whole proceed-
ings must commence de novo, 24 Suth,
Cr. 53.

* Bee the Panjdb Gazetie, 8th Feb.

1883, Part I, p, 52, and the Brifish
Burma Gazette, 1873, Part IT, p. 5.

s Added by Act IIT of 1884, sec.
13. Where & Magistrate not em-
powored in this behalf erroneously
but in good feith withdraws a case

and tries it himself under sec. 528,

gee 8ec. 529.
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CHAPTER XLV.

OF IRREGULAR PROCEEDINGS.

Trregulari- 529, If any Magistrate not empowered by law to do any
ties which : o
do not wits. of the following things, namely—
BCIIOS (@) to issue a search-warrant, under section 98 ;
ceedings, : : : .
' (6) to order, under section 155, the police to investigate an
offence ;

(¢) to hold an inquest under section 176 ;

(@) to issue process, under section 186, for the apprehension
of a person within the local limits of his jurisdiction who has
committed an offence outside such limits ;

(¢) to take cognisance of an.offence under section 191,
clause (a) or clause (2) ;

(f) to transfer a case under section 192 ;

(g) to tender a pardon under section 337 or section 3381 ;

(%) to sell property under section 524 or section 525 ; or

(¢) to withdraw a case and try it himself under section 528 ;

erroneously in good faith does that thing, his proceedings
shall not be set aside merely on the ground of his not being so

empowered.

Tregulari-  530. If any Magistrate, not being empowered by law in
:,ﬁ?a?eh;i‘}; this behalf, does any of the following things (namely)—
ceedings. (a) attaches and sells property under section 88 ;
(4) issues a search-warrant for a letter in the Post-office, or
a telegram in the Telegraph Department ;
(¢) demands security to keep the peace ;
(@) demands security for good behaviour ;
(¢) discharges a person lawfully bound to be of good
behaviour ;
(f) cancels a bond to keep the peace ;
(7) makes an order, under section 133, a8 to a local nuisance ;
() prohibits, under section 143, the repetition or contin-
uance of a public nuisance ;
() issues an order under section 144 ;
(/) makes an order under Chapter X1I;

1 g Cal. 560

I
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(#) takes cognisance, under section 191, clause (c), of an
_offence ;

(/) passes a sentence, under section 349, on proceedings
recorded by another Magistrate ;

() calls, under section 435, for proceedings ;

() makes an order for maintenance ;

(0) revises under section 515, an order passed under section
514 ;

(p) tries an offender?;

(9) tries an offender summarily ?; or

(r) decides an appeal ; '

his proceedings shall be void.

631. No finding, sentence or order of any Criminal Court ® Proceed-
shall be set aside merely on the ground that the inquiry, trial :fﬁfngm
or other proceeding in the course of which it was arrived at or place.
passed took place in a wrong Sessions Division, District, Sub-
division or other local area %, unless it appears that such error
occasioned a failure of justice. \

532. If any Magistrate or other authority ® purporting to When irre-
exercise powers duly conferred, which were not so conferred, ﬁtﬁeﬁ‘;"
commits an accused person for trial before a Court of Session may be
or High Court, the Court to which the commitment is made b v
may, after perusal of the proceedings, accept the commitment
if it considers that the accused has not been injured thereby,
unless, during the inquiry and before the order of commit-
ment, objection was made on behalf either of the accused or of
the prosecution to the jurisdiction of such Magistrate or other
authority .

If such Court considers that the accused was injured, or if
such objection was so made, it ghall quash thfz commitment,
and direct a fresh inquiry by a competent Magllstra,te 8

533, If any Court before which a confession or other

1 If the offender is acquitted he $ g Bom, 299.

: o 8 Cal. 985. And see 7 Cal. 662
> . 307
ms,ay 4b8130t:1§3d a5 caom, 5 Do don where the High Oourt refused to seé

® Thig inoludes an order of a Ma- aside & conViction on an improper

g AR itment.
gistrate committing a case to a conlxilxtmen X,
Court of Session having no territorial * 8ee 21 Suth. Cr. 37: 4 Mad. 227;
jurisdiction, 8 Bom. 312. 5 Mad. 23.
* See 13 Ben. Appx, 4.
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Non-com- statement of an accused person recorded under section 164 or

g}ii:f‘;io_ section 364 is tendered in evidence finds that the provisions of
visigns of such section have not been fully complied with by the Magis-
:6; +% trate recording the statement, it shall take evidence that such

person duly made the statement recorded!; and, notwith-
standing anything contained in the Indian Evidence Act,
section g1,-such statement shall be admitted if the error
has not injured the accused as to his defence on the merits.

Omissionto 534, An omission to ask any person whether he is an
ask ques- g ropean British subject in a case to which the second clause

;lc(:'?bggegy of section 454 applies shall not affect the validity of any

geoe) ploceedmo'

Effect of 535. No finding or sentence pronounced or passed shall be

gf;f:ir‘;“todecmed invalid merely on the ground that no charge was

charge.  framed unless, in the opinion of the Court of appeal or revision,
a failure of justice has been occasioned thereby.

If the Court of appeal or revision thinks that a failure of
justice has been occasioned by an omission to frame a charge,
it shall order that a charge shall be framed, and that the trial
be re-commenced from the pomt immediately after the framing
of the charge.

Trial by 538, If an offence triable with the aid of assessors is
Juy :f_ i tried by a jury, the trial shall not on that ground only be
able with invalid.

288ess0rs.

If an offence triable by a jury is tried with the aid of
Trial with assessors, the trial shall not on that ground only be invalid,

zféfgg’frff unless the objection is taken before the Court records its

ableby  finding 2

;ﬁ'ence 537, Subject to the provisions hereinbefore contained, no
when re- finding, sentence or order passed by a Court of competent
f:;ﬁf,’,l‘f,fby jurisdiction® shall be reversed or altered under (,ha,ptel XXVII,
‘é]‘;;‘;;:‘or or on appeal or revision, on account— \ ‘

other pro-  of any error, omission or irregularity in the complaint,

ceedings. summons, warrant, charge, judgment or other proceedings

! For a case in which it was held 2 j,e. in respect of the particular

unnecessary to take evidence under offence charged, 10 Bom. 320, 325. 4
this section, see 14 Cal, 539, follow- As to orders ete. of Magistrates and
ing 8 Cal. 618 n. Courts without ]uusdxutmn, gee secs.

? See 3 Cal. 763, 530, 631, §32, ete.



under this Code, or
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fore or during trial or in any inquiry or-other proceeding. -

{

of the want of any sanction required by section 1952, or
of the omission to revise” any list of jurors or assessors in

accordance with section 324, or

of any misdirection in any charge to a jury; ,
unless such error, omission, irregularity, want or misdirection
has occasioned a failure of justice 2

538. No distress made under this Code shall be deemed Distressnot
unlawful, nor shall any person making the same be deemed a
trespasser, on account of any defect or want of form in the in proceed-
summons, conviction, writ of distress or other proceedings

relating thereto.

CHAPTER XLVI.

MISCELLANEOUS.

L

~

for defect

539. Affidavits and affirmations to be used before any High\Courts and |
Court or any officer of such Court may be sworn and affirmed
before such Court or the Clerk of the Crown, or any Com- whom affi-
missioner or other person appointed by such Court for that
purpose, or any Judge, or any Commissioner for taking
affidavits in any Court of Record in British India, or any
Commissioner to administer oaths in Chancery in England or
Ireland, or any Magistrate authorised to take affidavits or

affirmations in Scotland.

1 As to want of sanction under
sec. 132 or 197, see 9 Bom. 288.

2 14 Cal. 128. See for illustrations
1 Suth. Cr. 16 (Deputy Magistrate
proceeding by warrant instead of
summons) : 19 Suth, Or. 7 (omission
by Deputy Magistrate to draw up
.charge): 1 All 610 (acquittal by
Court sitting with assessors without
asking their opinion): 11 Bom. 237
(omission of prisoner’s pleader to ob-
ject to admissibility of his statement):
7 Cal, 662 (Sessions Judge’s wrong
order to commit person discharged
by Deputy Magistrate, without first

VOL. 1L

giving him opportunity to show cause,
But see 14 Ben. 54, where the Magis-
trate omitted to hold a preliminary
inquiry on a charge under sec. zoy
of Penal Code; 3 All. 392, where
the trying Magistrate rejected the
prisoner’s application that a certain
person might be examined on his
behalf, and did not record the reasons
for rejection; and 13 Cal. 272, where a
PresidencysMagistrate passed & gen-
tence of six months’ rigorous imprison-
ment, but omitted to zesord his
repsons for the convietiom

persons

davits may
be sworn,
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540. Any Court may, at any stage of any inquiry, trial or
Al ot'her proceeding .under this Code,‘ Summon any person as a
witness, or witness, or examine any person in attendance, though not
examine . .

summoned as a witness, or recall and re-examine any person

summon

erson

greﬂent already examined ! ; and the Court shall summon and examine
or recall and re-examine any such person if his evidence appears
to it essential to the just decision of the case?2.

Power to 541. Unless when otherwise provided by any law for the

;ff:;’;tf time being in force, the Local Government may direct in what

impricon-  place any -person liable to be imprisoned or committed to

alent custody under this Code shall be confined 3.

Relqov?l 541 a. (1) If any person liable to be imprisoned or com-

;:ifr;?mal mitted to custody under this Code is in confinement in a civil

persons  jail, the Court or Magistrate ordering the imprisonment or

f,‘;‘ﬁ?ﬁd committal may direct that the person be removed to a criminal

jail. jilﬂ.

(2) When a person is removed to a criminal jail under
subsection (1), he shall, on being released therefrom, be sent
back to the civil jail, unless either—

(2) three years have elapsed since he was removed to the
criminal jail, in which case he shall be deemed to have been
discharged from the civil jail under section 342 of the Code of
Civil Procedure; or

(6) the Court which ordered his imprisonment in the eivil
jail has certified to the officer in charge of the criminal jail
that he is entitled to be discharged under section 341 of the
Code of Civil Procedure °. |

Power of 549, Notwithstanding anything contained in the Prisoners’
{’;:;;3:,‘;?; Testimony Act, 1869 6, any Presidency Magistrate desirous of

1 Compare the Evidence Act, sec.
165. The Court should not refuse
to allow the prisoner to eross-examine
a witness called by it, 5 Cal. 614.

? 8 Al 668.

# Notifications under this section or
the corresponding section of the Code
of 1872 have been issued as to Euro-
pean British subjects by the Iocal
Governments of Madras, Bombay,
the Lower Provinces and the Panjdb.

All central jails in Bengal and the
central prison at Lucknow have been
appointed as places to which persong
under sentence of transportation may
be sent. See Macpherson’s Lists,
1884, PP- 209, 481, and Henderson,
PP- 477> 478

4 Act XIV of 1882, infra.

5 Adt X of 1886, sec. 15,

6 Act XV of 1869,

12
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esapiining, as a witness or an accused person, in any case to order
pending: before him, any person confined in any jail within the E7yome
local limits of his jurisdiction, may issue an order to the officer brought up
in charge of the said jail requiring him to bring such prisoner ;Lﬁfﬁf‘m’“'
in proper custody, at a time to be therein named, to the Magis- -
trate for examination.

The officer so in charge, on receipt of such order, shall act
n accordance therewith, and shall provide for the safe custody
of the prisoner during his absence from the jail for the purpose

aforesaid.

543. When the services of an interpreter are required by Inter-
any Criminal Court for the interpretation of any evidence or f;fgf;rte:
statement !, he shall be bound to state the true interpretation of truthfully.
such evidence or statement.

544. Subject to any rules made by the Local Government ? Expenses
with the previous sanction of the Governor General in Couneil, ;{,ﬁﬁ;m
any Criminal Court may order payment, on the part of Govern- and wit-
ment, of the reasonable expenses of any complainant or witness =
attending for the purposes of any inquiry, trial or other

proceeding before such Court under this Code.

545. Whenever under any law in force for the time being Power of
a Criminal Court imposes a fine or confirms in appeal, revision S:;rz;"
or otherwise a sentence of fine, or a sentence of which fine penses or

e el compen-

forms a part, the Court may when passing Judgmer}t order ® the SomPeR
whole or any part of the fine recovered to be applied— fine.

(2) in defraying expenses properly incurred in the prose-
eution ;

(6) in compensation* for the injury caused by the offence
committed, where substantial compensation is, in the opinion
of the Court, recoverable by civil suit.

! See sec. 361 supra, and the Oaths  the offence, 6 Suth, Cr.93; but ni, for

Act, X of 1873, sec. 5.

* See the Notifications hy the Local
Governments of Bombay, Bengal, the
N. W, Provinces, the Panjib, Oudh,
Burma, Coorg, Assam, Macpherson's
Lists, 1884, pp. 216, 233, 340, 345,
4309; 461, 491, 552, 576, 648, 686.

* 2 Suth. Cr. 58, col. 2: 11 Suth.
Cr. 53, col. 2.

* to the person who haa suffered by

5

example, to an amfn for the purpose
of defraying the expense of deputing
him to restore destroyed landmarks,
ibid. ; nor to the heirs of one who hag
been killeds 1o Suth, Cr. 39; nor to
the innocent purchaser of property
found to have been stolen, 6 Mad.
286: 4 Mad. H. C., Appx. xxviii :
Mad, H. C., Apps. xiii.
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- If the fine is imposed in a.case which is subject to appeal,
no such payment shall be made before the period allowed for
presenting the appeal has elapsed, or; if an appcal be presented,
before the decision of the appeal.

3

54@. ‘At the time of awarding compensation in any subse-
quent civil suit relating to the same matter, the Court shall
take into account! any sum paid or recovered as compensation
under sectlon 545-

' 547 Any monéy 2 (other than a fine) payable by virtue of
any order: made tnder this Code shall be recoverable as if
it were a fine.-

548, If any person affected by a judgment or order ® passed

by a Criminal Court desires to have a copy of the Judge’s

charge to the jury, or of any order or deposition or other part
of the record, he shall, on applying for such copy, be fur-
nished therewith : provided that he pay for the same, unless

the Court, for some special reason, thinks fit to furnish it free
of cost.

549, The Governor General in Council may make rules,
consistent with this Code and the Army Act, 1881,
or any similar law for the time being in force, as to
the cases in which persons subject to military law shall
be tried by a Court to which this Code applies or by
Court-martial ; and when any person is brought before a
Magistrate and charged with an offence for which he is liable,
under the Army Act, 1881, section 41, to be tried by a Court-
martial, such Magistrate shall have regard to such rules, and
shall in proper cases deliver him, ‘together with a statement
of the offence of which he is accused, to the commanding
officer of, the regiment, corps or detachment to which he
helongs, or to the commanding officer of the nearest military
station, for the purpose of being tried by Court-martial.

Every Maglshatc ghall, on receiving a written application
for that purpose by the commanding officer or any body of
troops, stationed or employed at any such place, use his utmost

14, e., take nto., mnunlomfmn 23 * e. g aprosecutor whose charge is
Suth. Olv 336. ] dismissed, 8 Cal. 166,

_* e g. maintenance, sec. 481,

.

.

L
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eavours to apprehend and secure any person accused of
such offence.

550. Police-officers superior in rank to an officer in charge Powers of
of a police-station may exercise the same powers, throughout ggb=*" »
the local area to which they are appointed, as may be exercised police.
by such officer within the limits of his station .

551. Upon complaint made to a Presidency Magistrate Power to
or District Magistrate on oath of the abduction or unlawful :gonr’gfilo;e;f
detention of a woman, or of a female child under the age abdacted
of fourteen years, for any unlawful purpose? he may make SN
an order for the immediate restoration of such woman to her
liberty, or of such female child to her husband, parent,
guardian or other person having the lawful charge of such
child, and may compel compliance with such order, using such
force as may be necessary.

552. Whenever any person causes a police-officer to arrest Compensa-
another person in a Presidency-town, if it appears to the gfnn g:‘; g’:;:
Magistrate by whom the case is heard that there was no lesslygiven
sufficient_ground for causing such arrest, the Magistrate may ;: %‘;‘g"
award such compensation, not exceeding fifty rupees, to be dency-
paid by the person so causing the arrest to the person so o
arrested for his loss of time and expenses in the matter, as the
Magistrate thinks fit.

In such cases, if more persons than one are arrested or
complained against®, the Magistrate may, in like manner,
award to each of them such compensation, not exceeding fifty
rupees, as such Magistrate thinks fit. |

All compensation awarded ander this section may be re-
covered as if it were a fine, and, if it cannot be so recovered,
the person by whom it is payable shall l')e sent.cnced to simple
imprisonment for such term not exceeding thirty days as'the .

Magistrate directs, unless such sum 1s SOONEr paid.

553. With the pr

in Council, the High

. o canction of the Governor General Power of
Ao William, and, with th S Siteted.
Court at Fort Witham, and, @ High

been here omitted per incuriam.
s Thewords ‘or complainedagainst’

wore left in per inowriam.

! 7 Bom. 42.
* Some words such as ¢ within the
local limits of his jurisdiction’ have
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Courts'to previous sanction of the Local Government, any other High
E:I:fls;‘;ie_s Court established by Roy&l' Charter, may, from time to ’?une,
.tlon of re- make rules for the inspection of the records of subordinate

cords.
Courts. .
Powerof  Every High Court not established by Royal Charter may,
&Tjﬁ?’l from time to time, and with the previous sanction of the Local
;’;:1:}:;168 Government, W
purposes. (@) make rules for keeping all books, entries and accounts
to be kept in all Criminal Courts subordinate to it, and for the
preparation and transmission of any returns or statements to
be prepared and submitted by such Courts ;
() frame forms for every proceeding in the said Courts for
which it thinks that a form should be provided ;
~ (¢) make rules for regulating its own practice and pro-
ceedings and the practice and proceedings of all Criminal
Courts subordinate to it; and
(d) make rules for regulating the execution of warrants
issued under this Code for the levy of fines :

« Provided that therules and forms made and framed under
this section shall not be inconsistent with this Code or any
other law in force for the time being,

All rules made under this section shall be pubhshed in the
local official Gazette.

Forme. 554. Subject to the power conferred by section 553, and
by the twenty-fourth and twenty-fifth of Victoria, chapter 104,
section 135, the forms set forth in the fifth schedule with such
variation as the circumstances of each case require?, shall be
used for the respective purposes therein mentioned.

C;‘?";" 555. No Judge or Magistrate shall, except with the per-
Yu;;ge mission of the Court to which an appeal lies from his Court,

i‘hl’e."‘;’:' try or commit for trial any case to or in which he is a party,
&l nter- = .
= or personally interested?, and no Judge or Magistrate shall

! 10 Cal. 937. In 2 Cal. 23 the Court thought that

? This agrees with the English a Magistrateought not toact Jjudicially
common-law that & justice who has in a case where there i8 no necessity
any interest (no matter how small) for his doing 80, and he himself dis-
in the result of proceedings is dis- covered the offence and was one of
qualified from scting, The Queen v, theprincipal witnesses for the prosecy-
Meyer, L. R, 1 Q.B.D, 173, 176, tion- And gee 3 Cal. 623, Whexea
per Blackburn J, gervant is the complainant, it is inex-

L.
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hear an appeal from any judgment or order passed or made by
himself,

- Laplanation—A Judge or Magistrate shall not be deemed
to be a party or personally interested, within the meaning of
this section, to or in any case, merely because he is a Municipal
Commissioner?,

556. The Local Government may determine what, for the Power to
purposes of this Code, shall be deemed to be the language gf;g;f“n'
of each Court within the territories administered by such Courts.
Government, other than the High Courts established by

Royal Charter 2
557. All powers conferred by this Code on the Governor Powers of

General in Council or on the Liocal Government may be exer- gg;ir:;er_
cised, from time to time, as occasion requires. :,imblgﬁom
1me o
558. The provisions of this Code shall apply, so far as may ;me(i,
ending

be?, to all cases pending in any Criminal Court when this cases.
Code comes into force.

559. A public servant:having any duty to perform in con- Officers
nection with the sale of any property under this Code * shall f,’j‘;‘;‘i’;’;ed
not purchase or bid for the property?. not to
purchase.

pedient that his master should try Belgaum,Urdu of those in the Panjdb;

the case, 9 Bom. 172. See also 8
Ben. 422, where the Magistrate tried
a case instituted by him as Sub-regis-
trar. But see 4 Q. B.D. 332: 6
Q. B. D. 168.

! 1o Cal. 1030: Ben. Act III of
1885, sec. 141. But a conviction of
an offence against a municipal regula-
tion, by a Bench which includes a
salaried officer of the municipality, is
bad, 10 Cal, 194,

# Thus Canarese i the language of
the eriminal Courts in the district of

and see the Notifications in Macpher-
son's Ldsts, 1884, pp. 216, 481, 504,
686.

* This does not authorise the appli-
cation of the Code 80 as to vitiate &
trial, and sec. 6 of the General
Clauses Act (supra, vol. i. p. 490) pre-
vents proceedings already commenced
being affected by the repeal of the
old Code, 6 Mad. 338.

4 gocs. 88, 524, 525,

8 Added by Act X of 1886, sec.

16.



THE CODE OF CRIMINAL PROCEDURE.

SCHEDULE I
ENACTMENTS REPEALED.

(@).—Statute.

Year, reign
and chapter.

Title'.

Euxtent of repeal.

13 Geo. IIT,
chapter 63.

An Act for establishing certain
regulations for the better
management of the affairs of
the East India Company, as

well in India as in Europe.

Section 38.

(b.)—Acts of the quernoi General in Council.

Number and
year.

Subject.

Euxtent of repeal.

XXTIT of 1840

XLV of 1860
V of 1861 ...

XVIII of 1862

VI of 1864 ...
TI of 1869

XXII of 1870

IV of 1872
X of 1872
XTI of 1874 ...

XV of 1874 ...

Execution of process ...

Penal Code
Police Act

Criminal Procedure, Supreme
Courts.

‘Whipping ve
Justices of the Peace ...

Application to European British
subjects of Acts conferring
summary jurisdiction.

Panjéb Laws ...

.| The Code of Criminal Proce-

dure.

Amending the Code of Criminal
Procedure.

Laws Local Extent

informations and apply for summonses

So much as has not been re-
pealed.

The illustrations to section 214.

Section 6 and the last nine
words of.section 24 %,

Section 35, down toand includ-
ing the words ‘ Provided that.’

So much as has not been re-
pealed.

Section 7.

So much ag has not been re-
pealed.

So much as has not been re-
pealed,

So far as it relates to Bengal
Regulation XX of 18235,

So much as has not been re-
pealed.

The whole.

So far as it relates to B
Regulation XX of 1825.engal

! The power which Act V of 1861,

and other legal Processes, remaing
sec. 24, confers on the police to lay

intact.

L,



(b)—Acts of the Governor General in

ENACTMENTS REPEALED,

SCHEDULE I—-continued.
ENACTMENTS REPEALED— continued.

Council—continued.

Number and

year. Subject. Bztent of repeal.
X of 1875 High Courts’ Criminal Proce- | The whole Act, except section
dure. 144 and so' much of section
| 146 asrelates to informations.
XX of 1875 ... | Central Provinces Laws .. | So far as it relates to Bengal
Regulation XX of 1823.
XVIIT of 1876 | Oudh Laws Ditto. °
IV of 1877 Presidency Magistrates .| The whole Act, except section
57 %
XXTof 1879 | Extradition Chapter III.
X of 1881 Coroners Sections 8 and g.

(6)-—Regulations.

Number and

o Subject. Eaxtent of repeal.
Bengal Regula- | Jurisdiction of Courts Martial |So much as has not been re-s
tion XX of pealed.
1825. ‘ :
III of 1872 ... |Santhdl Parganas Settlement... | So %u‘ as it relates to Act X of
1872.
IX of 1874 ... | Arakan Hills District Laws ... | So far as it relates to Acts IT
of 1869, X of 1872, and XTI of
1874,
IIT of 1874 ... | Ajmer Laws ..+ | So far as it relates to Bengal

Regulation XX of 1825,

(d)—Act of the Governor of Fort St. George in Council,

—

Number and
year.

Subject.

Eatent of repeal.

VIII of 1867 | Police

——e

... | Section 9.

! Heo the excepted portions, infra,

Appendix B.

% See the excepted section, iufra,

Appendix to the Court Tees Act,

510



SCHEDULE
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CHAPTER
V.

SCHEDULE II.
TABULAR STATEMENT OF OFFENCES.

THE CODE OF CRIMINAL PROCEDURE.

ExPLANATORY NorE.—The entries in the second and seventh columns of this
schedule, headed respectively ¢ Offence’ and ¢Punishment under the Indian
Penal Code,” are not intended as definitions of the offences and punishments
deseribed in the several corresponding sections of the Indian Penal Code, or even

CHAPTER V.—ABETMENT.

111

113

114

115

116

Oj‘ence.

3

Whether the
police may
arrest without
warrant or not.

4
Whether
a warrant or
a summons shall
ordinarily issue in
the first instance.

Abetment of any offence, if the act
abetted is committed in conse-
quence, and where no express pro-
vision is made for its punishment.

Abetment of any offence, if the per-
gon abetted does the act with a
different intention from that of
the abettor.

Abetment of any offence, when one
act is abetted and a different act
is done ; subject to the proviso.

Abetment of any offence, when an
effect is cansed by the act abetted
different from that intended by
the abettor.

Abetment of any offence, if abettor
ig present when offence is com-
mitted. Y

Abetment, of an offence punishable
with death or transportation for
life, if the offence be not committed
in consequence of the abetment.

1f an act which causes harm be done
in consequence of the abetment.

Abetment of an offence punishable
with imprisonment, if the offence
be not committed in consequence
of the abetment.

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto -

May arrest with-

out warrant, if
arrest for the of-
fence  abetted

~ may be made

without warrant,
but not other-
wise.

. | Ditto

According as a
warrant or sum-
mons may issue
for the offence
abetted.

. | Ditto

. | Ditto e

. | Ditto

. | Ditto

.| Ditto

. | Ditto




TABULAR STATEMENT OF OFFENCES. 267 l d

SCHEDULE IL
TABULAR STATEMENT OF OFFENCES.

as abstracts of those sections, but merely as references to the subject of the
section, the number of which is given in the first column.
The third column of this schedule applies to the police in the towns of Calcutta

and Bombay.

CHAPTER V.—ABETMENT. SCHEDULE

1ui
5 6 7 8 Wtk o
Wheth » CHAPTER

7 ether V.

& IEZ?;‘Z’;: compound- Punishment under the By what Court
Aopes able or Indian Penal Code. triable.

. not.

According as | According as | The same punishment as for {The Court by which

the offence| the offence| the offence abetted. the offence abetted
abetted is| abetted is is triable.
bailable or| compound-
not. able ornot,
Ditto ... | Ditto ... | Ditto .+ | Ditto.

Ditto ... | Ditto ... | The same punishment as for | Ditto.
the offence intended to be
abetted.

Ditto ... | Ditto ... | The same punishment as for | Ditto.
the offence committed.

Ditto ... | Ditto ... | Ditto ... | Ditto.
Not bailable | Ditto ... | Imprisonment of either de- | Ditto.
seription for 7 years and
fine.
Ditto ... | Ditto ... | Imprisonment of either de- [ Ditto. i
geription for 14 years and
fine,

According as | Ditto ... | Imprizonment extending to | Ditto.
the offence a quarter part of the
abetted is longest term, and of any
bailable or description, provided for
notb. the offence, or fine, or

both.




I

THE CODE OF CRIMINAL I’ROCEDURE.

Scn}ix;vm: I ’ 2 3 4
continued.| s 2 Whether the 4 Whather,

S ) olice may a warrant or
R Offence. ari‘: est without | @ Summons shall
CHAPTER | &3 ! 3 nadegealy :n' e ardinarily issue in

v | tke first instance.
continued.|—

If the abettor or the person abetted | May arrest with-|According as a
warrant or sum-

be a public servant whose duty it
is to prevent the offence.

out warrant, if
arrest for the
offence abetted
may be made

‘mons may issue
for the .offence
abetted.

without warrant,
but not other-
wise.

117 | Abetting the commission of an of- Ditto .| Ditto
fence by the public, or by more :

than ten persons.

| 118 | Concealing ‘a design to commit an | Ditto ... | Ditto
offence punishable with death or
transportation for life, if the offence

be committed.

If the offence be not committed. Ditto B

119 | A public servant concealing a design | Ditto ... | Ditto
to commit an offence which it is
his duty to prevent, if the offence

be committed.

If the offence be punishable with | Ditto .. | Ditto f1- 0

death or transportation for life.

If the offence be not committed. Ditto ... | Ditto

120 | Concealing a design to commit an | Ditto ... LiPisto! | Sk
offence punishable with imprigon-

ment, if the offence be committed.

Tf the offence be not committed, Dittol MW Ls. ... | Ditto

—

CHAPTER CHAPTER VI—-OFFENCES
A NN il
) o et “_‘ ar, | Shall not arrest| Warrant,
121 | Waging or attempting to wage W v iy L

or abetting the waging of W&~
l against the Queen.
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TABULAR
5 6 7 8 SCHEDULE
IT
Whether continued.
W compound- Punislment under the By what Court LT
bailatie ble or Indian Penal Code . triabl
or not. & ek ; THASeS: CHAPTER
not. v
- - continued.
According as | According as | Imprisonment extending to | The Court by which the
the offence | theoffence| half of the longest term,| offence abetted is
abetted is| abetted is| and of any description,) triable.
bailableor | compound-| provided for the offence,
not. ableornot.| or fine, or both.
’
Ditto . | Ditto . | Imprisonment of either de- | Ditto.
seription for 3 years, or
fine, or both.
Not bailable. | Ditto . | Imprisonment of either de- | Ditto.
scription for 7 years and
fine.
Ditto . | Ditto ... | Imprisonment of either de- | Ditto.
scription for 3 years and
fine.
According as | Ditto . | Imprisonment extending to | Ditto.
the offence half of the longest term,
abetted is and of any description,
bailable or provided for the offence, or
not. fine, or both.
Not bailable. | Ditto .| Tmprisonment of either de- | Ditto. |
seription for 10 years.
According as | Ditto . | Imprisqnment extending to | Ditto.
the offence a quarter part of the
abetted is longest term, and of any
bailable or description, provided for \
not. the offence, or fine, or 4 \
both,
Ditto .. | Ditto . | Ditto ++. | Ditto.
Ditto . | Ditte . | Imprisonment extending to | Ditto.
one-eighth part of the
longest term, and of the
description, provided for
the offence, or fine, or
both. s
AGAISST THE STATE. OHaPTER
i ot O VI.
Notbailable. i Not  com-| Death, or transportation for { Court of Sesgion.
| poundable.| life, and forfeiture of
I property.




continued.

—so—

CEAPTER
VI
continued.

L

geduce an officer, soldier or gailor
from his allegiance or duty.

ont warrant.

270 THE CODE OF CRIMINAL PROCEDURE.
3 7
1 2 3 4
4 Whether the - “Z::g; ;"W
g 2
8 police may
5 ki arvest without | @ Sumiens shall,
(2] 7
wancracipCam iy JSirst instance.
121 A| Conspiring to commit certain offences | Shall not arrest| Warrant ...
against the State. without  war-
rant.
122 |Collecting arms ete. with the in- | Ditto . | Ditto
tention of waging war against the
Queen.
123 |Concealing with intent to facilitate | Ditto . | Ditto
a design to wage war. g
124 |AssaultingGovernorGeneral,Gover- | Ditto ... ... | Ditto
nor, ete., with intent to compel or
restrain the exercise of any law-
ful power.
124 4| Bxciting, or attempting to excite, | Ditto .| Ditto ...
disaffection. /
125 | Waging war against any Asiatic | Ditto SHDit50 e G
Power in alliance or at peace
with the Queen, or abetting the
waging of such war.
126 |Committing depredation on the|Ditto . | Ditto
territories of any Power in
alliance or at peace with the
Queen.
127 |Receiving property taken by war|Ditto . | Ditto
or depredation mentioned in sec-
tions 125 and 126.
128 | Public servant voluntarily ull_owing Ditto .. | Ditto
prisoner of State or War in his
custody to escape.
129 | Puablic servant negligently suffering Ditto ... .. | Ditto
priconer of State or War in his
custody to escape.
130 | Aiding escape of, rescuing or har- | Ditto - | Ditto
houring, such prisoner, or offering
any resistance to the recapture of
guch prisoner.
131 | Abetting mutiny, or attempting to | May arrest. with- | Ditto



TABULAR STATEMENT ,0F OFFENOCES,

Whether
bailable
or aot.

6

Whether
compound-
able or
not.

Punislhment under the

Indian Penal Code.

v

By what Court
triable.

Not  bail-
able,

Ditto Sl

Dt oM

Ditto A

Dittos ..

Ditto

Ditto

Ditto

Ditto

Bailable ...

Not  bail-

able.

Ditto

. | Ditto

Not com-|Transportation for life or

poundable

Ditto

Ditto

Ditto ..

Ditto

Ditto

. | Ditto

. | Ditto

Ditto

Ditto

. | Ditto

. | Ditto

. | Ditto

.| any shorter term, or im-
prisonment of either de-
seription for 10 years.

. | Transportation for life, or

imprisonment of either
description for 10 years,
and forfeiture of property.

. | Tmprisonment of either de-

scription for 10 years and
fine.

Imprigonment of either de-
seription for % years and
fine.

. | Transportation for life or for

any term and fine, or im-
prisonment of either de-
scription for 3 years and
fine, or fine.

. | Transportation for life and

fine, or imprisonment of
either description for 7
years and fine, or fine.

. | Imprisonment of either de-

seription for 7 years and
fine, and forfeiture of cer-
tain property.

. | Transportation for life, or

imprisonment of either de-
seription for 10 years, and
fine,

.| Simple imprisonment for 3

years and fine.

.| Transportation for life, or
imprisonment of either
description for 10 years,
and fine,

. { Ditto.

.| Ditto.

Court of Session.

Ditto.

Ditto.

Ditto.

Ditto.

Ditto.

Ditto.

Ditto. {

Court of Session, Presi-
dency Magistrate or
Magistrate of the first
class,

Court of Session.

=49

SCHEDULE
II

continued.
— -

CHAPTER
vI -

continued.



SCHEDULE
1L
continued.

——

CHAPTER
VI

continued. |-

CHAPTER
VIII.

THE CODE OF CRIMINAL PROCEDURE.

L

I 2 3 /4 4
< Whether the g LT:_’:ZZ"M
S 2
= : police may
a s ohvt whious | o el
7]
orrantionnotlN e Jirst instance,
132 | Abetment of mutiny, if mutiny is| May arrest with-|Warrant ...
committed in consequence there-| out warrant.
of. ;
133 | Abetment of an assault by an|Ditto ... e DIt ORI
officer, soldier or sailor on his
superior officer, when in the ex-
ecution of his office.
134 | Abetment of such assault, if the|Ditto ... ooo [ Ditor s
agsault is committed. il
135 | Abetment of the desertion of an|Ditto ... . | Ditto
‘officer, goldier or sailor.
136 | Harbouring such an officer, soldier | Ditfo . | Ditto
or sailor who has deserted.
137 | Deserter concealed on board mer-|Shall not arrest | Summons... Vi
chant vessel, through negligence | without warrant.
of master or person in charge
| thereof,
138 | Abetment of act of insnbordination | May arrest with- | Warrant ...
by an officer, soldier or sailor, if| out warrant.
the offence be committed in con- :
sequence.
140 | Wearing the dress or carrying any|Ditto ... ve. | Summons. ..
token used by a soldier, with in-
tent that it may be believed that
he is such a soldier,
CHAPTER VIII.—-OFFENCES AGAINST
143 | Being member of an unlawful as-|May arrest with-|Summons.,, i
sembly. out warrant.
144 | Joining an unlawful assembly armed | Ditto .| Warrant
with any deadly weapon.
145 | Joining or continuing in an unlaw- Ditto . | Ditto
ful assembly, knowing that it has
been commanded to digperse.
147|Rioking o, .. .. .o |Dit0 ... .. Ditto i
148 | Rioting, armed with a deadly|Ditto . | Ditto
Weapon.,




\TABULAR : STATEMENT OF OFFENCES.

73

6 7 8
. Whether
%;;2{; compound- Punishment under-the By what Court
§ able or Indian Penal Code. triable.
or not,
d not. -

Not  bail-|Not coni-{ Death, or transportation for | Court of Session.

able poundable, | life, or imprisonment of
. either description for 10
years and fine.

Ditto . | Ditto . | Imprisonment of either de-| Court of Session, Presi-
geription for 3 years and| dency . Magistrate or
fine. Magistrate of the first

class,

Ditto . | Ditto . | Imprisonment of either de- | Court of Session.
seription for 7 years and
fine.

Bailable ... | Ditto . | Imprisonment of either de- | Presidency Magistrate or
scription for 2 years, or| Magistrate of the first
fine, or both. or gecond class.

Ditto . | Ditto .| Ditto . | Ditto.

Ditto . | Ditto Fine of 500 rupees... . | Ditto.

Ditto ... | Ditto . | Imprisonment of either de- | Ditto.
scription for 6 months, or
fine, or both.

Ditto . | Ditto .| Imprisonment of either de-| Any Magistrate.
geription for 3 months, or
fine of 500 rupees, or both.

THE PUBLIC TRANQUILLITY.

Bailable ... |

1

Ditto

Ditto

Ditto
Ditto

. | Ditto
.. Ditto

.| Ditto

Not  com-
poundable.

Ditte

. | Ditto i
. | Imprisonment of either de-

Imprisonment of either de-
scription for 6 months, or
fine, or both.

... | Imprisonment of either de-

geription for 2 years, or
fine, or both.

. | Ditto

seription for 3 years, or

. | Ditto,
!(‘ourb of Bession, Presi-

Any Magistrate.
Ditto.

Ditto.

dency Magistrate or

SCHEDULE

II
continued.

—_———

CHAPTER
WLAEG
continued.

CHAPTER
VIII.

| ;

| fine, or both. Magistrate of  the
firet ¢lnas.

e

YOL. 1Ir,

i



continued,

——
CHAPTER
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continued. | —

THE CODE OF CRIMINAL PROCEDURE,

[

149

150

151

152

153

155

156

157

-
o
oo

160

Offence.

3

Whether the
police may
arrest without
warrant or not.

4

Whether
a warrant or
a summons shall
ordinarily issue in
the first instance.

If an offence be committed by any
member of an unlawful assembly,
every other member of such as-
sembly shall be guilty of the
offence.

Hiring, engaging or employing per-
sons to take part in an unlawful
assembly.

Knowingly joining or continuing in
any, assembly of five or more per-
sons after it has been commanded
to disperse.

Assaulting or obstructing public
servant when suppressing riot, etc.

Wantonly giving provocation with
intent to cause riot, if rioting be
committed.

If not committed

Owner or occupier of land not giving
information of riot, ete.

Person for whose benefit or on whose
behalf a riot takes place not using
all lawful means to prevent it.

Agent of owner or occupier for
whose benefit a riot is committed
not using all lawful means to pre-
vent it.

Harbouring persons hired for an un-
lawful assembly.

Being hired to take part in an un-

lawful assembly or riot,

Or to go armed,

Committing affray.

According as arrest
may be made
without warrant
for the offence
or not.

May arrest with-
out warrant.

Ditto
Ditto

Ditto

.|Shall not arrest

without warrant.

Ditto

Ditto

Ditto

May arrest with-
out warrant.

Ditto

Ditto o

Shall not  arrest
without warrantg,

. | Ditto

According as awar-
rant or summons
may issue for the
offence,

According to the
offence commit-
ted by the per-
son hired, en-
gaged or em-
ployed.

. | Summons, ,.

.. | Warrant ...

. | Ditto

Summons

. | Ditto

. | Ditto s

.. | Ditto

Ditto

Warrant ,,,

Summong
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275

6 7 8
. Whether !
ZZ{‘;:: le; compound- Puniskment under the By what Court
e able or Indian Penal Code. - triable,
e not.
According as | Not  com- | The same as for the offence. | The Court by which the

the offence | poundable, offence is triable,

is bailable .

or not,

Ditto ... | Ditto ... | The same as for a member | Ditto.
of such assembly, and for
any offence committed by
any member of such as-
sembly.

Bailable ... |Ditto . | Imprisonment of either de-|Any Magistrate.
seription for 6 months, or
fine, or both.

Ditto . | Ditto . | Imprisonment of either de- | Court of Session, Presi-
geription for 3 years, or| dency Magistrate or
fine, or both. Magistrate of the

first class,

Ditto , | Ditto . | Imprisonment of either de-|Any Magistrate.
scription for 1 year, or
fine, or both.

Ditto . | Ditto ... | Imprisonment of either de- [ Ditto.
scription for 6 months, or
fine, or both,

Ditto ... | Ditto Fine of 1,000 rupees Presidency Magistrate
or Magistrate of the
first or second class,

Ditto .|Ditto .. |Fine i | Drsto.

Ditto . | Ditto .| Ditto . | Ditto.

Ditto . | Ditto ... | Imprisonment of either de-|Ditto.
geription for 6 months, or
fine, or both.

Ditto . | Ditto . | Ditto ... | Ditto.

Di i "

o 1 itk * | Imprisonment of either de- | Ditto.
scription for 2 years, or
Ditt fine, or both.
1 . ot
2 - | Ditto * | Imprisonment of either de- | Any Magiztrate.
gcription for 1 month, or
fine of 100 rupees, or both.

T g

I

SCHEDULE
II
continued.

——

CHAPTER
VIII

continued.



SCHEDULE
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continued,
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CHAPTER
IX.

THE CODE OF CRIMINAL PROCEDURE.

CHAPTER IX.—OFFENCES BY
1 2 3 4
< Whether the Wlaetﬁe;'
5 olice miy a warrant or
BS Offence. r é @ summons shall
2 arrest without | oo o o Iy issua in
77 : i
2} warrant or not. the first instance.
161 | Being or expecting to be a public|Shall not arrest|Summong
tervant, and taking a gratification | without warrant.
other than legal remuneration in
respect of an official act.
162 | Taking a gratification in order by|Ditto ... Son DIEEQ RS
corrupt or illegal means to in-|
fluence a public servant.
163 | Taking a gratification for the exer- Ditto . | Ditto
cise of personal influence with a
public servant.
164 | Abetment, by public servant of the | Ditto . | Ditto
offences defined in the last two
preceding clauses with. reference
to himself.
165 | Public gervant obtaining any valu-|Ditto ... see [MDILTO SN
able thing, without consideration,
from a person concerned in any
proceeding or business transacted
by such public servant.
166 | Public servant disobeying a direction | Ditto . | Ditto
of the law with intent to cause
injury to any person.
167 | Public servant framing an incorrect | Ditto . | Ditto
document with intent to cause
injury.
f
168 | Public gervant unlawfully engaging | Ditto . | Ditto o !
' in trade.
i
169 | Public gervant unlawfully buying or | Ditto . | Ditto
| bidding for property.
170 | Personating a public servant . |May arrest with-| Warrant ..,
out warrant,
171 | Wearing garb or carrying token used | Ditto . | Summong
by public gervant with fraudulent
intent.




TABULAR STATEMENT | OF

OFFENCES. 2

OR RELATING TO PUBLIC SERVANTS.
5 6 7 8
} Whether
Z?f;gle: compound- Punishment under the By what Court
oF ot able or Indian Penal Code. triable.
A not.
Bailable ,,, [Not com- | Imprisonment of either de-| Court of Session, Presi-
poundable. | scription for 3 years, or| dency Magistrate or
fine, or both. Magistrate of the first
class,

Ditto ... | Ditto . | Ditto . | Ditto.

Ditto ... |Ditto . | Simple imprisonment for 1| Presidency Magistrate or
year, or fine, or both. Magistrate of the first

class.

Ditto ... | Ditto . | Imprisonment of either de-| Court of Session, Presi-
scription for 3 years, or| dency Magistrate or
fine, or both. Magistrate of the first

class.

Ditto . | Ditto . | Simple imprisonment for 2| Presidency Magistrate or
years, or fine, or hoth. Magistrate of the first

or second class.

Ditto ... | Ditto .. |Simple imprisonment for 1 | Ditto.
year, or fine, or both.

Ditto . | Ditto .| Imprisonment of either de-|Court of Session, Presi-
seription for 3 years, or dency Magistrate or
fine, or both. Magistrate of the first

class.

Ditto * ...|Ditbo  ...|Simple imprisonment for 1 |Presidency Magistrate or
year, or fine, or both. Magistrate of the first

class.

Ditto ... | Ditto .| Simple imprisonment for 2 | Ditto.
years, or fine, or both,
and confiscation of pro-
perty, if purchased.

Ditto ... |Ditto .| Imprisonment of either de- | Any Magistrate.
seription for 2 years, or
fine, or both.

Ditto  ,..| Ditto . | Tmprisonment of either de- | Ditto.

scription for 3 months,
or fine of 200 rupees, or

both.

SOHEDULE
I

continued.
—_———

CHAPTER
IX.



continued.
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CHAPTER
X.

THE CODE OF CRIMINAL: PROCEDURE. I '

CHAPTER X.—CONTEMPTS OF THE LAWFUL

-

Section.

18]

Offence.

3

Whether the
police may
arrest without
warrant or not.

4

Whether
a warrant or
a summons shall
ordinarily issue in
the first instance.

172

173

174

175

176

Absconding to avoid service of sum-
mons or other proceeding from a
public seryant.

If summons or notice require at-
tendance in person ete. in a Court
of Justice. :

Preventing the service or the affix-
ing of any summons or notice, or
the removal of it when it has been
affixed, or preventing a proclama-
tion.

If summons ete. require attendance
in person ete. in a Court of
Justice. ;

Not obeying a legal order to attend
at a certain place in person or by
agent, or departing therefrom
without authority.

If the order require personal at-
tendance ete, in a Court of Jus-

tice.

Intentionally omitting to produce
a document to a public servant
by a person legally bound to pro-
duce or deliver such document.

If the document is required to be
produced in or delivered to a
Court of Justice,

Intentionally omitting to give
notice or information to a public
gervant legally bound to give
such notice or information.

If the notice or information re-
quired respects the commission
of an offence, ete,

DTG

Shall not arrest
without warrant.

Ditto

Ditto A

Ditto

Ditto

Ditto

Ditto

Ditto

e ——

_ | Ditto

.| Ditto

15777 O L,

Summons

&

Ditto

. | Ditto

Ditto ... oy

| Ditto ...

.| Ditto

.. | Ditto

Ditto

T R e e



TABULAR STATEMENT OF OFFENCES.

279

AUTHORITY OF PUBLIC SERVANTS.

5

Whether

bailable
or not.

6

Whether
compovnd-
able or
not.

Punishment under the
Indian Penal Code.

By what Court
triable.

Bailable

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto

. | Ditto

. | Ditto

. | Ditto

. | Ditto

. | Ditto

. | Ditto

. | Ditto

. | Ditto

. | Ditto

Not com-
poundable.

. | Simple

Simple imprisonment for 1
month, or fine of 500
rupees, or both.

.. |Simple imprisonment for 6

months, or fine of 1,000
rupees, or both.

.| Simple imprisonment for 1

month, or fine of jo0
rupees, or both.

.| Simple imprisonment for 6

months, or fine of 1,000
rupees, or both,

. | Simple imprisonment for 1

month, or fine of 502
rupees, or both,

imprisonment for
6 months, or fine of 1,000
rupees, or both.

.| Simple imprisonment for 1

month, or fine of 500 ru-
pees, or both,

.| Simple imprisonment for 6

months, or fine of 1,000
rupees, or both.

.| Simple imprisonment for I

month, or fine of 500
rupees, or hoth.

.| Simple imprizgonment for 6

months, or fine of 1,000
rupees, or both.

Any Magistrate.

Ditto.

Presidency Magistrate or
Magistrate of the first
or second class,

Ditto.

Any Magistrate,

Ditto.

1

The Court in which the of-
fence is committed, sub-
ject to the provisions
of Chapter XXXV ; or,
if not committed in
a Court, a Presidency
Magistrate or Magis-
trate of the first or
gecond class.

Ditto.

Presidency Magistrate or
Magistrate of the first
or second class,

Ditto.

1

SCHEDULE
II
continued.
=g,

CHAPTER
X,



THE CODE OF CRIMINAL PROCEDURE, L

SCHEDULE | I 2 3 2
AR e
continued.| < Whether the /s Zhri?:; i
s .
By | Offence. el o summons shall
< arrest without S :
* CHAPIER | ;> : y A e ordinarily issue in
: X. ° | the first instance.
continued.
177 | Knowingly furnishing false infor- |Shall mot arrest|Summons
mation to a public servant. without warrant.
If the information required re-|Ditto ... NIt toRmuIN
spects the commission of an of-
fence, ete. /
178 | Refusing oath when duly required | Ditto ... ... [Ditto ...
to take oath by a public servant. E
|
|
179 | Being legally bound to state truth, | Ditto ... ... | Ditto
. and refusing to answer questions.
180 | Refusing to eign & statement made [ Ditto ... ... | Ditto
to a public servant when legally
required to do so.
181 | Knowingly stating to a public ser-|Ditto ... ... | Warrant ...
vant on oath as true that which
is false.
182 | Giving false information to a public | Ditto ... ... | Summons
gervant in order to cause him to
use his lawful power to the injury
or annoyance of any person.
183 | Resistance to the taking of property | Ditto ... | Ditto
by the lawful authority of a
public gervant.
184 | Obstructing sale of property offered|Ditto ... ... | Ditto
for sale by authority of a public
servant,
185 | Bidding by a person under a legal | Ditto ... ... | Ditto
incapacity to purchase it, for pro-
perty at a lawfully authorised
sale, or bidding without intend-
ing to perform the obligations in-
curred thereby.
186 | Obstructing public servant in dis-|Ditto ... -.. | Ditto W
charge of his public functions.
|
—— "”»‘__—___\\1 —— e
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TABULAR STATEMENT OF OFFENCES. 281
i %
6 7 8
W, ' P Whether i 3
bm{llfbl f: compound- | Punishment under the By what Court
i) able or Indian Penal Code. triable.
i not.
Bailable ;.. [Not com- Simple imprisonment for 6 | Presidency Magistrate or
poundable.| months, or fine of 1,000| Magistrate of the first
rupees, or both. or second class,

Ditto ... |Ditto . | Imprisonment of either de- | Ditto,

- seription for 2 years, or
fine, or both.

Ditto .| Ditto ... |Simple imprisonment for 6 |The Court in which the of-
months, or fine of 1,000| fenceiscommitted, sub-
rupees, or both. ject to the provisions

of Chapter XXXV or,
if not committed in
a Court, a Presidency
Magistrate or Magis-
trate of the first or
second class,

Ditto , | Ditto . | Ditto . | Ditto.

Ditto ... |Ditto . |Simple imprisonment for 3 | Ditto.

! months, or fine of 500 ru-
pees, or both.

Ditto ... | Ditto .. | Imprisonment of either | Court of Session, Presi-
description for 3 years| dency Magistrate or
and fine, Magistrate of the first

class.

Ditto .. | Ditto .. | Imprisonment of either de-|Presidency Magistrate or
seription for 6 months, Magistrate of the first
or fine of 1,000 rupees, or| or second class.
both.

Ditto ... |Ditto ... |Ditto .| Ditto.

Ditto .|Ditto  ...|Tmprisonment of either  Ditto.
description for I month,
or fine of oo rupees, or
both.

Ditto ... |Ditto .. | Imprisonment of either de- Ditto.
geription for 1 month, or
fine of 200 rupees, or
both.

Ditto . | Ditto .| Imprisonment of either. de- | Ditto.
seription for 3 months,
or fine of 500 rupees, or
both.

I

SCHEDUDE
iI
continued.

—_——

CHAPTER
X

continued.



ScHEDULE
1T
continued,
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CHAPTER
X

continued.

CHAPTER
X1

THE CODE OF

CRIMINAL PROCEDURE,

i

victed and executed.

1 2 3 4
< Whether the P o
S Y v
2 police may
- ofine. ahvstwious | S gimtons i
@€n »
B G L the first instance,
187 | Omission to assist public servant|Shall not arrest|Summons
when bound by law to give such | without warrant.
assistance.
Wilfu]ly neglecting to aid a public | Ditto . | Ditto
servant who demands aid in the
execution of process, the preven-
tion of offences, ete.
188 | Disobedience to an order lawfully | Ditto | Difbels
promulgated by a public servant,
if such disobedience causes ob-
struction, annoyance or injury to
persons lawfully employed.
If such disobedience causes danger | Ditto 25 [Ditto N
to human life, health or safety,
ete.
189 | Threatening a public servant with | Ditto ..|Ditto ...
injury to him, or one in whom he
is interested, to induce him to do
or forbear to do any official act.
190 | Threatening any person to induce|Ditto ... oA B o S B
him to refrain from making a
legal application for protection
from injury,
CHAPTER XI.—FALSE EVIDENCE AND
193 | Giving or fabricating false evidence | Shall mnot arrest| Warrant .., 0y
in & judicial proceeding. without warrant.
Giving or fabricating false evidence | Ditto - | Ditto
in any other case,
194 | Giving or fabricating false evidence | Ditto .. | Ditto
with intent to cause any person
to be convicted of a capital of-
fence,
If innocent pergon be thereby con-| Ditto ... ... Ditto

——————



|

TABULAR STATEMENT OF OFFENCES. 2 83 I

6 7 8 SCHEDULE
’ II
Whethe Whether ! conlinued.
Faalab lr compound- Pumshment under the By what Court
or not.e al;::tar Indian Penal Code. | triable. LR

continued.

Bailable .,.|Not com-|Simple imprisonment for Presidency Magistrate oz
poundable. | 1 month, or fine of 200| Magistrate of the first
rupees, or both, or second class,

Ditto ... |Ditto ... [Simple imprisonment for 6 | Ditto.
] months, or fine of 500 | .
rupees, or both.

Ditto ... |Ditto ... |Simple imprisonment for 1 |Ditto.
month, or fine of 200 ru-
pees, or both. p

Ditto ...|Ditto  ...|Imprisonment of either | Ditto.
description for 6 months,
or fine of 1,000 rupees, or
both.

Ditto ... |Ditto ... |Imprisonment of either | Ditto.
description for 2 years,
or fine, or both.,

Ditto ...|Ditto ... |Imprisonment of either|Ditto.
description for 1 year, or
fine, or both.

OFFENCES AGAINST PUBLIC JUSTICE. : CHAPTER
XI.

Court of Session, Presi-
deucy Magistrate or
Magistrate of the first

Bailable ... |Not com-|Imprisonment of either
poundable. | description for 7 years

and fine.
class,
Ditto ... |Ditto .., |Imprisonment of either Ditto,
description for 3 years
and fine. .
Not  bail-|Ditto  .,.|Transportation for life, or Courb of Session,
able, rigorous imprisonment for

10 years, and fine,

Ditto .. |Ditto ... |Death, or as above. Ditto.




continued.

18
CHAPTER
.
continued.

THE CODE OF CRIMINAL PROCEDURE.

.

L.

Section.

195

197
198

L95

200

201

20

e

203

Offence.

3

Whether the

police may
arrest without
warrant or not.

4
Whether
a warrant or
a summons shall
ardinarily issue in
the first instance.

Giving or fabricating false evidence
with intent to procure conviction
of an offence punishable with
transportation for life or with im-
prisonment for seven years or
upwards.

Using in a juéicial proceeding evi-
dence known to be false or fabri-
cated. .

Knowingly issuing or signing a false
certificate relating to any fact of
which such certificate is by law
admissible in evidence.

Using as a true certificate one
‘known to be false in a material
point.

False statement made in any de-
claration which is by law receiv-
able as evidence.

Using as true any such declaration
known to be false,

Causing disappearance of evidence
of an offence committed, or giving
false information touching it to
gsereen the offender, if a capital
offence.

If punishable with transportation
for life or imprisonment for ten
years.

If punishable with less than Io
years’ imprisonment,

Intentional omission to give infor-

mation of an offence by a person
legally bound to inform,

Giving false information respecting
an offence committed,

Shall not arrest
without warrant.

Ditto

Ditto

Ditto
Ditto ora i

Ditto

Ditto

Ditto

Ditto

Ditto

Ditto Vorr

.| Ditto, . ...

‘Warrant ...

. | Ditto

. | Ditto

Dittof. i LN

SLDitto N

. | Ditto

. | Ditto

.| Ditte ..,

. | Summons

Warrant ...




TABULAR STATEMENT OF OXFFENCES. 285
6 7 8
Whether
lelle(fll:le: compound- Punishment uader the By what Court
o it able or Indian Penal Code. triable.
& not.

Not  bail- | Not com-|The same as for the offence | Court of Session.
able. poundable.

According |Ditto ... |The same as for giving or|Court of Session, Presi-
as the of- fabricating false evidence.| dency Magistrate or
fence of Magistrate of the first
giving class.
such evi-
dence is
bailable
or not.

Bailable ... | Ditto . | The same as for giving false | Ditto.

evidence.

Ditto .. | Ditto . | Ditto . | Ditto.

[

Ditto Ditto . | Ditto . | Ditto. l

|

Ditto . | Ditto . | Ditto . | Ditto.

Ditto .| Ditto ... |Imprisonment of either de-|Court of Session.
geription for 7 years and
fine.

Ditto .|Ditto ... |Tmprisonment of either de- |Court of Session, Presi-
scription for 3 years and dency Magistrate or
fine. Magistrate of the first

class,

Ditto .| Ditto . | Imprisonment for a quarter Presidgncy Magistrate on
of the longest term, and| Magistrate of the first
of the description, pro-| class, or Court by which
vided for the offence, or| the offence is triable,
fine, or both,

Ditto Ditto . | Imprisonment of either de- Preside'nc.v Magistrate or
scription for 6 months, or| Magistrate of the first

“ fine, or both. or second class,

Ditto . | Ditto . | Imprisonment of either de- | Ditto.

seription for 2 years, or
fine, or both.

10

SCHEDULE
TiL
continued..

———

CHAPTER
XI
continued.
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CHAPTER
XI
continued.

THE CODE OF CRIMINAL PROUEDURE.

-

Section.

204

200

207

4208»

209

210

211

212

Offence,

Secreting or destroying any docu-
ment to prevent its production as
evidence. j

False personation for the purpose of
any act or proceeding in a suif or
criminal prosecution, or for be-
coming bail or security.

Fraudulent removal or concealment
etc. of property to prevent its
seizure as a forfeiture, or in satis-
faction of a fine under sentence,
or in execution of a decree,

Claiming property without right, or
practising deception touching any
right to it, to prevent its being
taken as a forfeiture, or in satis-
faction of a fine under sentence, or
in execution of a decree.

Fraudulently suffering a decree to
pass for a sum not due, or suffer-
ing decree to be executed after it
has been satisfied.

Falge claim in a Court of Justice.

Fraudulently obtaining a decree for
& sum not due, or causing a decree
to be executed after it has been
satisfied.

False charge of offence made with
intent to injure,

If offence charged be punishable with
imprisonment for seven years.

If offence charged be capital, or
punishable with transportation for
life, or with, imprisonment for a
term exceeding 7 years.

Harbouring an offender, if the of-
fence be capital.

If punishable with transportation |
for life, or with imprisonment for |
10 yesars, ‘

3 R
Whether the e
police ey a Swmmons s;z)t’z.ll

arf’.est ; mtlzoutt ordinarily issue in
REALaEonn oL plire JSirst tnstance.
Shall not arrest | Warrant ,., e
without warrant.
Ditto s =N . | Ditto ot
Ditto .| Ditto
Ditto SD1tto
Ditto .| Ditto
Ditto ... ... |Ditto
Ditto . | Ditto
Ditto s ... | Ditto
Ditto . | Ditto
Ditto Ditto . i
May srrest with- | Ditto ot
_out warrant.
»
Ditto ... | Ditto 5.

L



TABULAR STATEMENT OF OFFENCES.

6 7 8

Whether o

;)Vhle tlI:ler compound- Punishment under the By what Court

s te able or Indian Penal Code. triable.

or not, o

Bailable ,,. |Not com- | Imprisonment of either de- Presidency Magistrate or
poundable.| scription for 2 years, or| Magistrate of the first
fine, or both. class,

Ditto ... |Ditto ... |Imprisonment of either de-|Court of Session, Presi-

‘ scription for 3 years, or| dency Magistrate or
fine, or both. Magistrate of the first
class.

Ditto . | Ditto . | Imprisonment of either de- | Presidency Magistrate or
scription for 2 years, or| Magistrate of the first
fine, or both. or second class,

Ditto . | Ditto . | Ditto . | Ditto.

Ditto ... [ Ditto . | Ditto . | Presidency Magistrate or
Magistrate of the first
class,

Ditto . | Ditto .| Imprisonment of either de- | Ditto.

seription for 2 years and
fine,

Ditio .| Ditto . | Imprisonment of either de- | Ditto.
seription for 2 years, or
fine, or hoth.

Ditto  ...|Ditto ... |Ditto - | Ditto:

Ditto . | Ditto .| Imprisonment of either de- | Court of Session, Presi-
scription for 7 years and| dency Magistrate or
fine. Magistrate of the first

class’,

Ditto  ...|Ditto  ...|Ditto . | Court of Session,

Ditto ... |Ditto .| Tmprisonment of either de-|Court of Session, Presi-
scription for § years and| dency Magistrate or
fine. Magistrate of the first

class,

Ditto  ,..|Ditto ... | Imprisonment of either de-|Ditto.
scription for 3 years and
fine, |

1 Aet X of 1886, sec. 17,

287 L

SCHEDULE
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CHAPTER
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continued.

Section.

THE ‘CODE OF CRIMINAT PROCEDURE.

g 1)

L

|

213

Jia14

216

Offence.

s 2

3
Whether the
police may

arrest without
warrant or not.

4
Whether
a warrant or
a summons shall
ordinarily issue in
the first instance.

If punishable with imprisonment for
1 year and not for 1o years.

Taking gift ‘ete. to sereen an of-
fender from punishment, if th
offence be capital. i

If punishable with transportation for
life or with imprisonment for 1o
years.

If with imprisonment for less than
10 years.

‘Offering gift or restoration of pro-
perty in consideration of screening
offender, if the offence be capital,

If punishable with transportation for
life or with imprisonment for 10
years.

If with imprisonment for less than
IO years,
. i »

Taking gift to help to recover move-
able property of which a person
has been deprived by an offence,
without causing apprehension of
offender,

Harbouring an offender who has
escaped from custody, or whose
apprehension has been ordered, if
the offence be capital.

If punishable with transportation
for life, or with imprisonment for
10 years,

If with imprisonment for 1 year,
and not for 10 years,

May arrest with-
. out warrant.

Shall not arrest
without warrant.

Ditto
Ditto
Ditto
Ditto

Ditto
Ditto

May arrest with-
out warrant.

Ditto

Ditto

. | Ditto

Warrant ...

Ditto

. | Ditto

. | Ditto

. | Ditto

.| Ditto, | ..

. | Ditto

Ditto

. | Ditto

. | Ditto




TABULAR STATEMENT. OF OFFENCES.

289

Wﬁ?ther
bailable

* or aot.

6

Whether
compound-
able or

not.

7

Punishment under the
Indian Penal Code.

By what Court
triable.

Bailable ,,.

Ditto ...

N

Ditto’

Ditto e

Ditto

e

Ditto*, ...

Ditto

Ditto ...

Ditto

Ditto

Ditto .,

Not

 Ditto

.. | Ditto -

Ditto

Ditto

Ditto*

. | Ditto

Ditto

.| Ditto (...

. | Ditto

Ditto

com-
poundable,

Imprisonment for a quarter
of the longest term, and
of the' description, pro-
vided_ for the offence, or
fine, or both.

. [ Imprisonment of either de-

-seription for 7 years

« fine, : .
w

and

.| Tmprisonment of either de:

scription for 3 years and
fine. !

5 Imprison;nent for a quarter

( of the longest term, and
of the description, pro-

vided for the offence, or|

fine; or both. D

- [ Imprisonment of either de-

. scription for 7 years and
fine, 3

. | Imprisonment of either de-
scription for 3 years and.

fine.

. | Imprisonment for a quar-

ter of the longest term,

- and of the description,
provided for the ofience,
or fine, or both,

Imprisonment of either de-

seription for 2 years, or
. fine, or both.

'

Imprisonment of either de-
seription for § years and
fine.

. | Imprisonment of either de-

seription for 3 years, with
or without fine,

Imprigconment for a quarter
of the longest: term, and
of the description, pro-
vided for the offence, or

* fine, or both. ¢

VOL, II.

Presidency. Magistrate or
Magistrate of the first
class, or Court by which
the offence is triable.

Court of Session.

Court oft Session] Presi-

_ dency Magistrate or
- Magistrate of the first
class, 3 {

Presidency Magistrate or
Magistrate of the first
class, or Conrt by which
the offence is triable.

Court of Sesx_sion.

.

Court of Session, Presi-
dency Magistrate or
Magistrate of the firs
class, . : :

Presidency Magistrate or
Magistrate of the first
class, or Court by which
the offence is triable.

Presidency Magistrate or

Magistrate of the firgt|'

clags. '

Court of Session, Presi-
dency = Magistrate or'
Magistrate of the first
class.

Ditto.

Presidency Magistrate or
Magistrate of the first
olass, or Court by which
the offence is triable.

]
SCHEDULE

1I )
continued.

——

CHAPTER
XT

continued. ,



SCHEDULE
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continued,
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CHAPTER
XTI

continued.

220

THE CODE OF CRIMINAL PROCEDURE.

[,

-

Section.

Offence.

3

Whether the
police may
arrest without
warrant or not.

4
Whether

. a warrant or

a summons shall
ordinarily issue in
the first instance.

217

218

219

221

222

223

Public servant disobeying a direction
of law with intent to save person
from punishment, or property
from forfeiture.

Public servant framing an incorrect
record or writing with intent to
save person from punishment, or
property from forfeiture. ;

Public servant in a judicial pro-
ceeding corruptly making and
prenouncing an order, report, ver-
dict or decision which he knows
to be contrary to law.

Commitment for trial or confine-
ment by a person having author-
ity, who knows that he is acting
contrary to law.

Intentional omission to apprehend
on the part of a public servant
bound by law to apprehend an
offender, if the offence be capital.

If punishable with transportation
for life, or imprisonment for 10
years.

If with imprisonment for less than
I0 years.

Intentional omission to apprehend
on the part of a public servant
hound by law toapprehend person
under sentence of a Court of
Justice, if under sentence of
death,

If under sentence of transportation
or penal gervitude for life, or
transportation, imprisonment or
penal servitude for 10 years or
upwards.

If under sentence of imprisonment
for less than 10 years; or law-
fully committed to custedy.

Hscape from confinement negli-
gently suffered by a public ser-
vant.

Shall not arrest
without warrant.

Ditto

Ditto

Ditto
Ditto
Ditto

Ditto

Ditto

Ditto

Ditto

Ditto

Summons

.| Warrant ...

. | Ditto

. | Ditto
. | Ditto
. | Ditto

.| Ditto

.| Ditfo

. | Ditto

. | Ditto

.| Summons
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e

SCHEDULE
I
continued.

==

CHAPTER
XTI
continued.

29
6 7 8
7 Whether A ;
ba?;:gg compound- Punishment under the By what Court
o able or Indian Penal Code. triable.
v not.
Bailable ...|Not com- Tmprisonmnnt of either de- | Presidency Magistrate or
poundable. |  scription for 2 years, or| Magistrate of the first
*|* fine, or both. or second class.

Ditk\)' . | Ditto . | Imprisonment of either de- | Court of Session.
scription for 3 years, or
fine, or both.

Ditto . | Ditto . | Imprisonment of either de- | Ditto.
scription for 7 years, or
fine, or both.

Ditto ... | Ditto . | Ditto ... . | Ditto.

Ditto . | Ditto . | Imprisonment of either de-| Ditto.

: seription for % years, with
or without fine,

Ditto . | Ditto . | Imprisonment of either de- | Court of Session, Presi-
scription for 3 years, with| dency Magistrate or
or without fine. Magistrate of the first

class, |

Ditto .| Ditto . | Imprisonment of either de- | Presidency Magistrate or'
geription for 2 years, with| Magistrate of the first
or withont fine. or second class,

Not  bail-|Ditto ... |Transportation for life, or Court of Session.

able. imprisonment of either
description for 14 years,
with or without fine.

Ditto . | Ditto .| Imprisonment of either de- Ditto.
seription for 7 years, with
or without fine.

s Y X . Qourt of Session, Presi-

Bailable ,,, | Ditto Impr}sc:gune?t of en‘;&: d(;e; Odenc Magistr'ate =
%CIEP 3:%0t¥ ST Magistrate of the first

i i class,
% A e A 5 5 idency Magistrate or

Ditto ... | Ditto .| Simple mlpnsonmelx:t 1ﬁor 2 Prﬁ:g‘;mi i ‘:ﬁ. ha fene
years, or fine, or both, or second class.

e

U2



